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Preface 

This report recommends the issuance of a proposed Trade 
Regulation Rule concerning the Advertising of Veterinary Goods and 
Services. It was drafted in the latter part of 1977 and submitted 
to the FTC's Bureau of Consumer Protection for its review. 

After the draft report was submitted for review, staff 
learned that the American Veterinary Medical Association {AVMA), 
the principal national organization representing the veterinary pro
fession in the United States, was recommending revisions to the pub
lic and private enactments that, heretofore, have restricted or pro
hibited veterinary advertising. If these restraints are. in fact, 
relaxed or .eliminated as a result of the AVMA's recommendations, it 
may not be necessary for the Commission to engage in rulemaking in 
this area. But, because these restraints are still prevalent, 
staff believes that it remains-important to consider their effects. 
We have therefore recommended that this report be published, not
withstanding the fact that the proposed rule it recommends may not 
ultimately be issued. 

Because the main body of this report was drafted some 
months ago, its analysis may in certain respects be outmoded. For 
example, the rule it proposes would preempt state laws in an indi
rect manner by creating a repugnancy between the rule's federally
imposed duties and the duties imposed by state enactments. 1/ By 
contrast, in the Trade Regulation Rule concerning Advertising of 
Ophthalmic Goods and Services, the Commission has adopted a more 
direct approach to preemption. 2/ That rule explicitly preempts 
all state laws which prohibit or-burden the advertising of eyewear 
or eye examinations. 

Were we now to recommend commencement of a rulemaking 
proceeding concerning veterinary advertising, we would revise 
this report to reflect the policies adopted by the Commission 
in the Ophthalmic Rule and its accompanying Statement of Basis 
and Purpose. To the extent that there are variances between 
that rule and this report, it should be emphasized that the 
report is the product of the FTC's Denver Regional Office and 
has not been adopted by the Commission. 

This preface is intended to serve as an addendum to our 
staff report. It discusses a number of matters that, for a variety 
of reasons, are not treated in the report itself, including the 
AVMA's recommendations. We have adopted this format to discuss 

l/ See Sections VC and VIIB, infra. 

~/ The Commission voted unanimously to promulgate this rule 
on May 24, 1978. 
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these matters because we believe it is more efficient than 
redrafting the entire report. Therefore, the report should be read 
in conjunction with this prefatory section. 

A. History of the Investigation 

Staff recommended a formal investigation into the regula
tion of the veterinary profession in the latter part o£ 1975. This 
recommendation was based upon information compiled during a prelimi
nary investigation conducted by the Bureau of Economics. On 
December 19, 1975, the Commission authorized a non-public 
industrywide investigation to determine whether unnamed providers 
of veterinary care were engaged in conduct prohibited by Section 5 
of the Federal Trade Commission Act. The investigation, which was 
assigned to the Denver Regional Office in January, 1976, has in
cluded the examination of practices "in connection with the 
disclosure or nondisclosure of information, such as price informa
tion, related to the sale of [veterinary] goods and services: entry 
into the practice of veterinary medicine, such as the accreditation 
of schools of veterinary medicine and the examination, licensing 
and training of veterinarians; and acts and practices in connection 
with the ownership of establishments providing veterinary care, 
such as provisions limiting the types of entities and individuals 
who may own such establishments." 1/ 

This report and the rule it recommends results from 
staff's examination of restraints on veterinary advertising. While 
the report discusses other aspects of veterinary regulation we have 
examined during this investigation, it is not intended to treat 
comprehensively any issue other than advertising. Staff is continu
ing its examination of the other areas of inquiry included in this 
investigation. Additional rulemaking or other Commission action 
may be recommended as a result of such examination. 

We began our investigation by conducting a survey of 
state regulation of the veterinary profession. The survey instru
ment was a voluntary questionnaire sent to the veterinary licensing 
boards of all fifty states and the District of Columbia. !/ 
The questionnaire was designed to elicit information concerning 
all of the areas of inquiry identified in the Commission's news 
release of December 28, 1975. 

In addition to the State Veterinary Board Questionnaire, 
we obtained information from practicing veterinarians, educators, 
humane associations, state and local animal control officers, con
sumers, complaint letters, trade journals, scholarly papers, maga-

11 FTC News Release, Dated December 28, 1975. 

!/ See Appendix 1, infra. 
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zines and newspaper articles. We have visited a number of 
veterinary establishments and attended meetings of veterinary asso
ciations. We have also interviewed senior executives of the 
AVMA. 

The information we gathered from these sources indicates 
amo~g other things, that veterinary advertising is prohibited or r~
strlcted by ~he laws of the majority of states and by the ethical 
codes of nat1onal, state and local veterinary associations. 5/ 
After we found that restraints on veterinary advertising wer; preva
lent~ our next task was to determine what economic effects these re
str~lnts had on co~sumers. To do this, we first conducted a survey 
~es1gned to establtsh whether veterinarians perform services which 
~nvolve the ~se of.stan~ardized procedures. !/We hypothesized that 
~f such ser!1ces dtd extst, they could easily be advertised; that 
1s, these k1nds of services would be analogous to pre-packaged 
products. The survey indicated: (1) that veterinarians do perform 
a number of servi~es which are standardized; (2) that the perform
a~ce o~ such servtces o~cup~es a substantial portion of the prac
tlce t1me of most veter1nar1ans; (3) that these services are dis
crete; and (4) that there is very little risk of harm to the 
animals upon which these services are performed. 

. We next conducted a survey to determine whether the 
veter1nary market exhibits relatively high price dispersion. 7/ We 
surveyed the prices for five services which we had identified-in 
our ~irst survey as amenable to price advertising. Veterinary es
ta~llshments in six large cities were telephoned and asked for 
pr1ces .. w~ conc~uded from this survey that the veterinary market 
does exh1b1t a h1gh degree of price dispersion. We also concluded 
that restraints on veterinary advertising contribute to the mainten
ance of price dispersion by denying consumers essential market in
f~rmati~n .. Fi~al~y, ~e concluded that the existence of high price 
d1spers1on lS 1nd1cat1ve of substantial consumer injury. 

. Because we have concluded that veterinary advertising re-
stratnts are prevalent, that they contravene public policy, and 
that they cause consumers to suffer economic harm, we contend 
that these restraints are "unfair" within the meaning 
of the Federal Trade Commission Act. The proposed Rule recommended 

~/ Appendix 3, infra, contains a summary of the state laws 
and regu~ations that restrain veterinary advertising. This 
summary 1s current to December 1, 1977. As noted below, the 
AVMA.h~s tempor~rily rescinded its ethical code provision which 
proh1b1ts veter1nary advertising. 

!/ See Appendix 4 infra. 

]../ See Section IV, and Appendix 5 infra. 
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in the staff report is designed to remedy the effects of these 
unfair practices. 

B. The Proposed Rule 

The proposed Trade Regulation Rule recommended in 
this report contains four operative sections: 

(1) Section 4xx . 2 prohibits members of the veterinary 
industry from engaging in any activity which 
burdens, limits or restricts the ability of any 
other industry member to advertise, in any medium, 
nondeceptive statements or claims concerning veteri-
nary goods and services; 

(2) Section 4xx.3 prohibits veterinary industry members 
from relying on any non-federal laws or regulations 
or any private codes of conduct as a reason for not 
advertising, in any medium, nondeceptive statements 
or claims concerning veterinary goods and services; 

(3) Section 4xx.4 limits the disciplining of veterinary 
association members who engage in advertising; 

(4) Section 4xx.5 prohibits veterinary industry members 
from complying with any non-federal law or regulation 
or any private rule which requires unduly burdensome 
disclosures. 

Each of these sections is designed to facilitate veterinary 
advertising by addre~sing a particular variety of restraint on such 
advertising. Section 4xx.2 is directed at the private restraints 
on veterinary advertising, most often contained in the ethical 
codes of private associations. 

Section 4xx.3 is directed primarily at the enforcement 
of state laws and regulations which restrict veterinary advertising . 
It also applies to private restraints. The effect of this section 
is to create a conflict between the Rule and state and private 
enactments that prohibit or restrict veterinary advertising. This 
conflict is resolved through the effective preemption of the 
non-federal enactments that are repugnant to the proposed Rule. 

Section 4xx.4 is designed to limit the manner in which 
associations may discipline their members who choose to advertise. 
This section does not prohibit veterinary associations from 
disciplining their members who advertise, but requires adherence 
to procedural due process in such cases. 

Section 4xx.5 is designed to discourage the enforcement 
of public or private enactments requiring unduly burdensome 
disclosures. This section, like the immediately preceding one, is 
not aimed at existing practices. Rather, it is intended to prevent 
evasions of the requirements of Sections 4xx.2 and 4xx.3. Specifica: 

v 

Section 4x. x.5 would proh1'b1't th ·f · e en orcement of laws requiring 
unnecessary disclosures, the effects of which are to chill the 
emergence of advertising. 

We belie~e ~hat each of the four operative sections of 
the proposed Rule 1s 1mportant . . All of these sections are intended 
to work together to enable veterinarians to advertise if they 
choos~ to.do so: If any one of these provisions is omitted, 
veter1nar1ans m1ght be discouraged from advertising much as they 
prefsently are . . In such circumstances, consumers wo~ld continue to 
su fer substantial economic harm. 

C. The AVMA's Recommendations Concerning Veterinary Advertising 

As note~ in the Addendum to Section II B of the staff 
report, the A~MA 1n July, 1977 amended that section of its Princi
p~es o.f Veter1nary Medical Ethics which had previously banned 
!1r~ua~ly all !orms of veterinary advertising. This section, 
r:1nc1p!e II, had stated, "[The veterinarian] should not solicit 

chle~~s. The.n~w la~guage of Principle II says "[The veterinarian] 
s o~ not sol1c1t cl1ents nor announce his fees and services in 
sue a manner as to be misleading." 

. Under.P:incipl7 ;I.are a series of annotations which 
d~ta1l the spes1f1~ proh1~1~1ons against veterinary advertising. 
Slmultane?us w1th 1ts rev1s1on of Principle II, the AVMA announced 
a morator1um on the enforcement of these annotations Moreover 
the Hou~e of Delegates of the AVMA announced that ali of the • 
~nn~t~t1ons would be reviewed and revised in light of the Bates 8/ 

feclSlon and that a report would be prepared analyzing the impaci 
o Bates on the veterinary profession~ 

Whe~ we first learned of the AVMA's actions we were 
frankly skept1cal of their.ultimate effects. We beli~ved that the 
~~MA w?uld adopt a narrow 1nterpretation of Bates that would allow 
Af~ malnt~na~ce of many advertising restrictions on veterinarians. 

er.rev1ew1ng t~e.AVMA's proposed state regulation regarding 
vedter1nary advert1s1ng, our original skepticism has been greatly 
re uced. 

. The AVMA' s. proposed regulation is drafted in accor·dance 
with its 1nter t t f p~e a 1ons o the Bates decision. The following 
summary of the key points" from Bates is contained in the AVMA's 

!/ Bates v. State Bar of Arizona, 433 U.S. 350 (1977). 
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letter sent to state veterinary boards together with its proposed 
advertising regulation: 

1. Commercial speech is entitled to First Amendment protec
tion since it "serves individual and societal interests 
in assuring informed and reliable decision-making . " 

2. In an earlier case regarding advertising by pharmacists, 
the Supreme Court left open the quest~on as ~o ~uch . . 
case's applicability to other profe~s1ons, d1st1ng~1sh1ng 
physicians and lawyers from pharmac1sts on the bas1s 
that physicians and lawyers render services of "a~most 
infinite variety and nature" rather than standard1zed 
products . However, Bates applied the reasoning of 
such case to lawyers also, thereby eliminating the 
util i ty of the foregoing distinction in professions . 

3 . Bates specifically does not address advertising of 
quality of services or in-person solicitation of clients 
in situations that breed undue influence, although 
the Court stated that such quality advertising might 
be false , deceptive or misleading and might warrant 
restriction and that such in-person solicitation might 
pose dangers of over-reaching and misrepresentation 
and might warrant restraints. 

4 . The First Amendment protects, among other things, basic 
factual content of advertising such as information as to 
name , address, telephone number, office hours and "the 
1 ike." 

5. Advertising that is false, deceptive, misleading or that 
concerns illegal transactions may be restrained. 

6. Warnings , disclaimers or the like might be required in 
advertising so as to assure that the consumer is not 
mislead. 

7. There may be reasonable rest r ictions on the time, place 
and manner of advertising. 

8. Advertising on the electronic broadcast media will warrant 
special consideration . 

9. The majority opinion in Bates stated that ~'If the info:ma
tion is not misleading when published in a telephone dl
rectory, it is difficult to see why it becomes misleading 
when published in a newspaper.n Moreover, one dissenting 
opinion stated that " [I]t is clear that today's decision 
cannot be confined on a principled basis to price adver
tisements in newspapers. No distinction can be drawn be
tween newspapers and a rather broad spectrum of other 
means, for example, magazines, signs in buses and subways , 
posters, handbills and mail circulations. But questions 
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remain open as to time, place, and manner restrictions 
affecting other media, such as radio and television . " 

We are in 
the Bates decision. 
impart the "spirit" 
board members. 

substantial agreement with this summary of 
While it is somewhat simplified , it should 

of the Bates holding to veterinary licensing 

The "Proposed Advertising and Solicitation Regulations" 
of the AVMA (hereinafter " AVMA Regulations") are drafted in 
a manner which should permit most states that have heretofore 
restricted or prohibited veterinary advertising to relax such 
restraints rather easily. That is, the AVMA ' s proposal merely 
changes the definition of "unprofessional conduct" as applied 
to advertising and solicitation by veterinarians. Currently, 
a number of states restrain veterinary advertising through their 
practice acts by threatening license suspension or revocation 
for those veterinarians engaged in "unprofessional conduct." 
"Unprofessional conduct" is gener~lly defined in these states 
in terms of the AVMA ' s ethical code . In fact , a number of state 
licensing boards have "adopted" the AVMA ethical code or the code 
of their state association which tracks the AVMA's. 

Some states, however, restrict veterinary advertising 
directly. That is, the veterinary practice acts of nine states 
contain statutory prohibitions or restrictions on such activities . 
In a number of other states , veterinary licensing boards have 
adopted regulations which specifically deal with advertising. 
In these states, conformance to the AVMAis position on advertising 
will be more difficult. 

The following are the AVMA's Proposed Advertising and 
Solicitation Regulations : 

A. It is unprofessional conduct in the practice of 
veterinary medicine for a veterinarian, on behalf 
of himself, his partner, or his associate, or 
any other veterinarian affiliated with him or 
his firm , to: 

1) use , or participate or aid in or authorize 
the use of, any form of advertising or solicitation 
which contains a false , deceptive or misleading 
statement or claim: 

2) seek clients as a private practitioner by any 
form of in-person advertising or solicitation 
to a non-client if such non-client has given the 
veterinarian adequate notice that he does not 
want to receive communications from the veterinarian : 

3) use or participate or aid in or authorize the 
use of, his name or photograph in combination with 
his identity, as a veterinarian, doctor , doctor 

viii 



of veterinary medicine or any abbreviation thereof, 
as part of any testimonial, endorsement, or sales 
promotion of any product or service except as 
otherwise permitted herein; 

4) Accept a person as a client when he knows 
that such person seeks his services as a result 
of any unprofessional conduct in the practice of 
veterinary medicine. 

B. As used herein, a false, deceptive or misleading 
statement or claim includes, without limitation, 
a statement or claim which: 

1) contains a material misrepresentation of fact; 

2) omits to state any material fact necessary 
to make the statement not misleading in light 
of the circumstances under which it is made; 

3) is intended or is likely to create an inflated 
or unjustified expectation; 

4) states or implies that a veterinarian is a certifiec 
or recognized specialist unless he is board certified 
in such specialty; 

5) relates to professional fees other than: 

a) a statement of the fixed fee charged for 
a specific professional service, provided that 
the description of such service would not be 
misunderstood or be deceptive and that the statement 
indicates whether additional fees may be incurred 
for related professional services which may 
be required in individual cases; · 

b) a statement of the range of fees for specifical ll 
described professional services, provided that 
there is reasonable disclosure of all relevant 
variables and considerations affecting the fees 
so that the statement would not be misunderstood 
or be deceptive, including, without limitation, 
an indication whether additional fees may be 
incurred for related professional services which 
may be required in individual cases; and 

c) the availability of credit arrangements. 

6) contains a representation or implication that 
is likely to cause an ordinary prudent layperson 
to misunderstand or be deceived or fails to 
contain reasonable warnings or disclaimers 
necessary to make a representation or implication 
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not deceptive; 

7) contains statistical data or other information 
based on past performance or case reports; 

8) contains a prediction of future succes~ or 
guarantees that satisfaction or a cure will 
result from the performance of professional 
services; 

9) contains a testimonial about or endorsement 
of a veterinarian; 

10) contains a statement of opinion as to the quality 
of professional services or a representation 
regarding the quality of professional services 
which is not susceptible of verification by 
the public; 

11) refers to secret methods of treatment or special 
services which characterize the ways of a charlatan; 

12) results in undue influence; 

13) concerns illegal transactions; 

14) is not identified as a paid advertisement or 
solicitation unless it is apparent from the context 
that it is a paid advertisement or solicitation; 
or 

15) would result in the violation of any law or regulation 
or a contractual or other legal obligation of any 
person through whom the veterinarian seeks to 
communicate. 

C. As used herein, advertising or solicitation includes, 
without limitation, newspaper, magazine, periodical, 
radio and television announcements and listings, 
professional cards, professional announcement cards, 
office and other signs, letterhead, telephone and 
other directory listings, and any other form of 
written or verbal public communication, notice or 
device (in-person or otherwise) having for its 
purpose the dissemination to the public of information 
regarding the availability, nature or prices of 
products or services or the obtaining or attraction 
of clients. 
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D. Analysis of AVMA's Recommended Regulations in Relation to 
Proposed Rule 

1. Price Advertising 

The AVMA's Regulations are similar to staff's Proposed 
Rule in a number of important respects. For example, both would 
permit veterinarians to advertise the prices of many veterinary 
goods and services. In our view, price advertising is likely to 
have the greatest beneficial effect for consumers among all the pos
sible forms of veterinary advertising. 

If, as suggested by our economic surveys, 9/ the prices 
for veterinary services are higher than they would b~ were inexpen
sive means available for comparison shopping, we may assume that 
the introduction of price advertising will reduce the average 
prices for veterinary services. Thus, if our assumption is 
correct, consumers will receive an economic benefit from veterinary 
price advertising. · 

The statements in the AVMA Regulations and staff's pro
posed Rule concerning the varieties of veterinary goods and serv
ices for which prices may be advertised are remarkably similar. 
The proposed Rule would allow advertising of nondeceptive claims in 
any medium concerning 

the prices of [veterinary] goods or services, provided that 
the prices of all additional goods and services which are re
quired to be purchased in the majority of cases are 
disclosed. 10/ 

The AVMA Regulations would permit 

a statement of the fixed fee charged for a specific profes
sional service, provided that the description of such service 
would not be misunderstood or be deceptive and that the state
ment indicates whether additional fees may be incurred for 
related professional services which may be required in indi
vidual cases. !l/ 

~/ See Section IV, infra • 

.!.Q./ Sections 4xx.2(e) and 4xx.3(e). 

11/ AVMA Regulations, Sec. B(5). 
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. . As noted in the Staff Report, the proposed Rule is 
1ntended to permit the advertising of prices for both routine 
and non-routine services. The prices for a routine service 
under the proposed Rule could be stated as a "unit price" or 
"fixed fee" as long as the service is described in a manner 
which ~ermits the public's understanding of what is being offered. 
The pr1ces fot non-routine services could be stated as a "unit 
price" or as a "range of prices," "reflecting such price-affecting 
factors as the age. weight or general physical condition of 
the animals for which it is provided." 11_/ 

. .The AVMA Regulations also appear to permit the advertis-
lng of.pr1ces for non-routine services. Under the Regulations, 
advert1sements would be permitted which contain.: 

(a] sta~ement of ~he range of fees for specifically described 
profess1onal serv1ces, provided that there is a reasonable 
disclosure of all relevant variables and considerations 
affecting the fees so that the statement would not be misunder
sto~d or be deceptive, including , without limitation, an indi
catl~n whether.additi~nal fees may be incurred for related pro
fesslonal serv1ces wh1ch may be required in individual cases. 13/ 

The principal variation between the AVMA Regulations and 
t~e proposed Rule provisions concerning price advertising concerns 
d1sc~osur~ of "~d~itional fees." Under the proposed Rule, fees for 
serv1ces 1n a~d~t1on to t~ose advertised must be disclosed only 
wh~n ~uch addltlonal serv1ces are "required to be purchased in the 
ma]or1ty of cases." This provision is designed to prevent abuses 
engendered by price advertisements in a manner which does not 
unne?e~sari~y burden those w~o.wish to use such advertisements. By 
requ1r1ng d1sclosures of add1t1onal fees only for services which 
may be required "in the majority of cases," the proposed Rule would 
fo~eclose f~rms of deceptive advertising such as "bait-and-switch" 
~h1le allow1ng.~eterinarians to advertise the prices of most serv
lces.they.provlde. The AVMA Regulations, on the other hand, would 
requ1re d1sclosure of fees for "related" services in addition to 
those advertised when such services "may be required in individual 
cases." We believe the language in the proposed Rule concerning 
" ~dditional fees" is preferable to that in the AVMA Regulations, 
Sl~ce the latter may be read to require the disclosure of services 
wh1ch may only be required in rare instances. In our view, this 
goes further than necessary to deter abusive conduct. 

11,1 See Section V, infra, at 105. 

.!ll AVMA Regulations, Sec. B(5) (b). 
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2. Advertising Other Than Prices 

Staff's proposed Rule, in addition to permitting 
veterinary price advertisements, would allow veterinarians to make 
non-deceptive statements or claims concerning: 

1. The availability of veterinary goods and services; 

2. Statements as to the advertiser ' s background, including, 
but not limited to, training, experience, awards and memberships; 

3 . Areas of specialization; 

4. Equipment and techniques used by the advertiser; and 

5 . Any other information concerning veterinary goods and 
services. 

The AVMA Regulations are more restrictive. Rather 
than affirmatively stating permissible categories of advertise
ments as the proposed Rule does, the Regulations contain a list 
of prohibited classes of statements and claims. For example, 
the Regulations would prohibit veterinarians from making statements 
implying "that a veterinarian is a certified or recognized specialist 
unless he is board 'certified in such specialty." 14/ In contrast, 
the proposed Rule does not define "special ization-"-so narrowly. 15/ 
Under it, a veterinarian could advertise as a "specialist" -
if he or she is board certified, has a special interest in a 
field of veterinary practice, or limits his or her practice 
to particular needs or diseases. 

We believe · that the Rule's treatment of specialization 
is preferable to that in the AVMA Regulations. Board certification 
is not granted by the states, but by "colleges" certified by 
the AVMA. We have received complaints that some of these colleges 
enact artificially stringent entry barriers after "grandfathering" 
in a select number of self-proclaimed "specialists." If these 
complaints are valid, then board certification may not be the 
best indicator of expertise. Moreover, some areas of "specialization 
such as "spaying and neutering," are not subject to board certifica
tion. We believe that any veterinarian who can reasonably call 
himself a "specialist" should be allowed to do so. This is 
already permitted in some states for the medical and legal profession 

The AVMA Regulations would also prohibit an advertisement 
which "contains statistical data or other information based 
on past performance or case reports." !§./ It is difficult for 

!!/ AVMA Regulations, Section B(4). 

121 Proposed Rule, Section 4xx . l(d) . 

.!2.1 AVMA Regulations, Section B(7). 
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us to ~magine much potential for abuse in this area. In fact, 
advert~seme~ts containing truthful statistical information or 
case h1~to~1es would probably have less of a "c~pacity or tendency 
to . dece1v~ .1?/ than many other forms of advertisements. Rather 
than proh1b1t1ng all advertisements which contain historical 
or.statistical information, we believe that any problems in 
th1s.a~e~ may be d~alt with by the Regulations' general provisions 
proh1b1t1ng decept1ve advertisements. 

. Also prohibited under the AVMA Regulations are advertise
ments wh~ch co~tain a "prediction of future success or guarantees 
that sat1sfact1on or a cure will result from the performance 
of a professional service" l§_/ and those which contain "a testimonial 
about or endorsement of a veterinarian." 19/ We can see no 
reas<;>n ~or the blanket prohibitions of advertisements containing 
pred1ct1ons <;>f su~cess or ~uarantees. If guarantees are permitted 
to be advert1~ed 1n other ~ndustries, why should they be prohibited 
for.the veter1nary profess1on? Granted, claims related to "customer 
sat1sf~ction" o~ "~uarantees" are frequently susceptible of 
~ecept1~n, yet 1t 1s conceivable that such claims could be made 
1~ a f~1r and nondeceptive manner. Moreover, these claims may 
g1~e r1se to a private right of action for breach of warranty. 
Th1s seems enough to deter irresponsible advertising of warranties 
or guarantees. 

. . The flat prohibition of endorsements appears to be 
an 1~rat1onal ca~ry-over fro~ ~he "ethical" standards previously 
a~pl1ed to veter1nary advert1s1ng. This restriction also comports 
Wlth a general standard of behavior contained in Section A of 
the Regulations which states that it is "unprofessional conduct" 
for a veterinarian to: 

use, or participate or aid in or authorize the use of, his 
name ~r p~otograph in combination with his identity, as a 
veter1~ar~an, doctor, doctor of veterinary medicine or any 
abbrev1at1on thereof, as a part of any testimonial, endorse
ment, <;>r sales.promotion of any product or service except as 
otherw1se perm1tted herein. 

lZ/ This is the general standard for testing the deceptiveness 
of an advertisement under the Federal Trade Commission Act. 
See, e.g., Charles of the Ritz Distributors Corp. v. FTC, 140 
F.2d 676 (2d Cir. 1944). 

l§_/ AVMA Regulations, Section B(8). 

l11 AVMA Regulations, Section B(9). 
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Testimonial claims of veterinarians for particular 
products or services may be subject to the standards previously 
applied by the Commission to such claims. 20/ Similarly, testimonials 
by consumers with respect to veterinariansmay be subjected 
to these standards. Because both of these varieties of testimonial 
advertisements may be made in a non-deceptive manner and because 
such advertisements may be subject to previously enunciated 
Commission standards, we believe that the blanket prohibition 
on this form of advertising is not advisable. 

Another carry-over of "ethical" standards is the 
Regulations' prohibition of advertisements which refer to "secret 
methods of treatment or special services which characterize the 
ways of a charlatan." 21/ This prohibition, while quaintly archaic 
in its language~ seems vague and circular. Moreover, it could 
be used to restrict advertisements concerning procedures or 
techniques that are effective or efficient yet not generally 
employed. The circularity of this prohibition is apparent when 
one analyzes how it might be used. Is one who advertises "special 
services" or "secret methods of treatment" ipso facto a "charlatan?" 
Or are those who are characterized as "charlatans" the only 
ones who would resort to such advertisements? In short, this 
prohibition seems to defy logical application and should, in 
staff's opinion, be deleted from the AVMA Regulations. 

Two general restrictions in the AVMA Regulations would 
prohibit an advertisement which "is intended to create an inflated 
or unjustified claim" 22/ or one which "contains a statement of . 
opinion as to the quality of professional services or a representa
tion regarding the quality of professional services which is not 
susceptible of verification by the public." 23/ Both of these pro
hibitions were apparently drafted in responseto dicta in the 
Bates opinion: 

[W]e need not address the peculiar problems associated with ad
vertising claims relating to the quality of legal services. 
Such claims are probably not susceptible to precise measure
ment or verification and, under some circumstances, might well 
be deceptive or misleading to the public, or even false. ~/ 

~/ See, ~' Guides concerning use of endorsements and 
testimonials in advertising, 16 C.F.R. § 255 (1977). 

1!1 AVMA Regulations, Section B(ll). 

~/ AVMA Regulations, Section B(3). 

~/ AVMA Regulations, Section B(lO). 

24/ Bates v. State Bar of Arizona, supra note 8, at 384 (emphasis 
in original). 
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. If these restrictions are meant to apply to objective 
cla1ms, they employ a substantiability standard similar in certain 
resi?ec~s to that applied in Commission cases. £/ The principal 
var1at1on between the Regulation's standard of substantiability and 
that o~ ~he Com~ission is that the Commission does not require that 
adve~t1s1ng cla1ms be susceptible of empiric~l validation by the 
publ1c. Under the FTC test, the advertiser mu~t possess validation 
of ~bje~tive claims pr~or to the appearance of advertising and such 
val1dat1on must be sat1sfactory to the trier of fact if the adver
tising is challenged. We believe this latter standard is prefer
a~le to that in the Regulations and therefore urge that the Regula~ 
t1ons be amended accordingly. If, on the other hand, these restric
tions are meant to preclude the use of non-objective claims in the 
nature of puffery, we believe that they are overly broad. Puffery 
has been generally permitted in advertisements concerning many 
p~oducts and services. While the special circumstances of profes
Slonal.adv:rtisin~ may warrant a different analysis concerning 
non-Ob]ectlve cla1ms, we believe that such claims should b& permit
ted for veterinarians, at least until the need for mote restrictive 
standards becomes apparent. 

Section A(2) of the AVMA Regulations prohibits the use of 
in-person advertisements or solicitations: 

[It is unprofessional for a veterinarian] to seek clients as 
a p~i!ate.practitioner b¥ any form of in-person advertising or 
sol1c1tat1on to a non-cl1ent if such non-client has given the 
veterinarian adequate notice that he does not want to receive 
communications from the veterinarian. 26/ · 

This restriction is arguably consistent with dicta in 
Bates. 27/ However, it should be noted that the Supreme Court has 
ac~epted two companion cases for consideration during its 1978 term 
wh1ch concern in-person solicitation by lawyers. 28/ Until these 
cases are decided, it is impossible to know whether the restriction 
on in:per~on solicita~ions in the AVMA Regulations may be 
const1tut1onally perm1ssible. · 

25/ See, ~, Firestone Tire & Rubber v. FTC, 481 F.2d 246 
T6th Cir. 1973). 

~I AVMA Regulations, Section A(2). 

27/ Bates v. State Bar of Arizona, supra note 8, at 384. 

28/ In re Smith (No. 77-56) and Ohralik v. Ohio State Bar Assn. 
TNo. 76-1650), probable jurisdiction noted, 46 L. w. 3214 (1978). 
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Five provisions in the AVMA Regulations may be collectively 
discussed as general "time, place, or manner" restrictions. 
Under these provisions, a veterinarian may not: 

1) "accept a person as a client when he knows that such person 
seeks his services as a result of any unprofessional conduct 
in the practice of veterinary medicine"; 29/ 

2) place an advertisement which "results in undue influence"; iQI 

3) advertise concerning "illegal transactions"; l!,/ 

4) fail to identify an advertisement as a "paid advertisement unless 
it is apparent from the context that it is a paid advertisement"; 32/ 
or 

5) place an advertisement which "would result in the violation of 
any law or regulation or a contractual or other legal obligation of 
any person through whom the veterinarian seeks to communicate." ]1/ 

Under Bates, such "time, place, and manner restrictions" may be im- ,, 
posed if they are "reasonable." 34/ As the Court noted, it is 
clearly reasonable to prohibit advertisements concerning illegal 
transactions. ~/ It also seems reasonable to preclude advertise
ments which fail to identify themselves as such and those which 
would result in the violation of laws, regulations or contractual 
obligations. However, we must question the reasonableness of the I 

restriction on advertisements which result in "undue influence," 
primarily because that term is vague and undefined. While "undue 
influence" is the subject of a body of law in the probate area, its 
use in the context of advertising regulation seems to introduce 
unwarranted complexity. We must also question the reasonableness 
of the prohibition on the acceptance of clients who seek services 
as a result of "unprofessional conduct." In fact, the breadth of 
this clause makes it much more than an advertising regulation. 
There is a danger, we believe, in permitting these latter two 
restrictions to stand. They could assist in the arbitrary pro
secution of veterinarians who may choose to advertise. That 

29/ 

iQ/ 

ill 

Bl 

~I 

l!l 

AVMA Regulations, Section A ( 4) . 

AVMA Regulations, Section B(l2). 

AVMA Regulations, Section B(l3). 

AVMA Regulations, Section B ( 14) . 

AVMA Regulations, Section B(l5). 

Bates v. State Bar of Arizona, supra note 8, at 383. 

35/ Id., citing Pittsburg Press v. Human Relations Comm'n, 
413 u.s. 376 (1973). 
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is, these restrictions are so open-ended that they could be 
interpreted or applied by those hostile to advertising to preclude 
any form of advertisement vaguely felt to be "unprofessional." 

3. Affirmative Disclosures 

Section 4xx.5 of the proposed Rule requires veterinarians 
to refrain from complying with "unduly burdensome" disclosure re
quirements which may be imposed through private or public 
enactments. An "unduly burdensome disclosure" is defined in 
4xx.l(e) as "one which is not necessary to provide consumers 
with material information concerning the goods or services advertised 
for sale to the public." 

This provision is primarily designed to preclude the 
imposition of state requirements which may undermine the emergence 
of veterinary advertising. In the eyeglass industry a number 
of states have ~!ready enacted disclosures which appear to burden 
advertising. 36/ If restrictions of this kind were allowed 
to stand, theycould stifle the emergence of advertising and 
thereby negate the protection afforded commercial speech through 
Bates and other decisions. 121 

On their face, the AVMA Regulations would not permit the 
imposition of unduly burdensome disclosures. While the Regulations 
define as "false, deceptive or misleading" any advertisement which 
"omits to state any material fact necessary to make the statement 
not misleading in the light of the circumstances under which it is 
made," ~/ this seems to be harmonious with the policy of the pro
posed Rule. That is, both the Regulations and the proposed Rule 
recognize the necessity for some form of advertising disclosures. 
The key element of such required disclosures in both proposals is 
apparently the same -- they must provide the consumer with 
"material" information, in the absence of which the advertisement 
would be "false or deceptive." 

Actual affirmative disclosure requirements that may be im
posed under the AVMA Regulations will demand ad hoc analysis. 

~/ See, ~' Report of the Presiding Office on Proposed Trade 
Regulation Rule Regarding Advertising of Ophthalmic Goods and 
Services (Dec. 10, 1976). 

r!_/ ~' Virginia Board of Pharmacy v. Virginia Citizens Consumer 
Council, 425 u.s. 748 (1976). 

~/ AVMA Regulations, Section B(2). 
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If these requirements are designed to provide consumers with essen
tial information, they will probably be unexceptionable. On the 
other hand, if such requirements mandate the disclosure of a great 
deal o£ non-essential information, they may effectively chill the 
emergence of advertising. 

4. General Considerations 

Both the proposed Rule and the AVMA Regulations would per
mit nondeceptive veterinary advertising in all media. Although the 
Bates decision notes that "advertising on the broadcast media will 
warrant special consideration,~~ 1.2.1 neither the Regulations nor the 
Rule treat television or radio advertising any differently than ad
vertising in other media. 

As noted, the AVMA Regulations would apply only to public 
regulations. Thus, the Regulations do not comprehend a standard 
for the conduct of private disciplinary actions as the proposed 
Rule does in Section 4xx.4. Under this section of the Rule, an 
association may not expel, censure or otherwise discipline any of 
its members who advertise unless: (A) a governmental body has en
tered a final order finding that such member has violated a public 
law governing advertising; or (B) the association finds in a hear
ing conducted by an impartial body that such member has violated a 
private code of conduct governing veterinary advertising. 

E. Conclusions 

We believe that the proposed Rule is preferable to the 
AVMA Regulations in a number of respects. However, we also believe 
that the AVMA has thus far made a good faith effort to take self
curative action and that this effort should be commended. Our 
greatest concern with the AVMA Regulations is that several of their 
provisions might be interpreted in a manner which precludes some 
beneficial forms of veterinary advertising. We cannot know, how
ever, how these provisions will actually work unless they are 
adopted. 

39/ Bates v. State Bar of Arizona, supra note 8, at 384. 

xix 

Consequently, we have recommended that the Commission 
temporarily forego rulemaking concerning veterinary advertising 
until we learn the actual efforts that state veterinary boards and 
veterinary associations might take to relax their restrictions on 
such advertising. We have also recommended that we monitor the 
progress of such action through June jQ, 1979. We will monitor 
both the revisions to advertising restrictions and the effects these 
revisions have on the emergence of veterinary advertising. If, at 
the end of this period, veterinary advertising restrictions are no 
longer prevalent, we will recommend that our proposed Rule be 
abandoned. On the other hand, if these restraints remain prevalent 
or if veterinary advertisers are subjected to harassment 
nothwithstanding the purported liberalization of advertising 
standards, we will recommend that the Commission commence 
rulemaking concerning veterinary advertising. 

XX 

May, 19 78 
Denver, Colorado 
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I . INDUSTRY PROFILE 

A. History of the Veterinary Profession in the United States* 

People have been interested in the treatment of the 
diseases and injuries of animals for at least four thousand years. 
The Babylonians and ancient Egyptians wrote of animal diseases . .!/ 
Both Hippocrates and Aristotle made observations on the medical 
treatment of animals. 2/ But veterinary medicine did not emerge as 
a separate branch of liarning until much later . In fact, what we 
consider as "modern " veterinary medicine did not begin until the 
mid-eighteenth century. 

Veterinary medicine was recognized as a distinct profes
sion only after the establishment of veterinary schools. The first 
modern veterinary school was established in France in 1762. 1/ It 
was begun because the country lacked a trained force of individuals 
to treat the diseases of cattle which had decimated the French 
agricultural industry. 

From 1762 to the end of the eighteenth century veterinary 
schools were opened in most European countries. But very few of 
the graduates of these schools migrated to America. The animal 
health problems which led to the establishment of these European 
schools had not yet occurred in North America . 

*This account of the history of the veterinary profession is de
r ived from several standard texts written by veterinarians . The 
primary sources used are Smithcors, Evolut i on of the Veterinary Art 
(1 957) and Smithcors, The American Veterinary Profession (1963). 
It is important at the outset to recognize that the profession has 
not progressed to its present state entirely as a result of 
natural historic or economic forces. Indeed, a revisionist history 
of the profession might better trace the history of its regulation . 
We have not attempted in this short section to write such a 
r evisionist history . What we have written is , we believe , fair and 
objective. It should, however, be considered in the light of other 
s ections dealing with the regulation of the profession ~ 

.!/ Armistead, The Ascent of Veterinary Medical Education, 
16 9 Journal of the American Veterinary Medical Association (hereinafter 
J AVMA) 38 (1976) . 

y Id . 

3/ This school was established at Lyon by the French Council 
o f State. Id . 



Until the European discovery of America, there were 
almost no animals on the continent specifically domesticated 
for food or labor. Colonists brought "seed" stocks of pigs, 
cattle and sheep with them from Europe, but these were nearly 
disease-free. 4/ This was due primarily to the fact that the 
animals which were the "seeds" were survivors of long voyages 
that acted as effective quar~ntines. 

Certainly, the early American colonists sometimes needed 
care for their animals. This was generally provided by self
trained healers who were often farriers as well. 5/ The records of 
the Virginia colonies, for example, refer to a "cow doctor" as 
early as 1625. il 

As the number of animals in the colonies increased, the 
chances of their contracting diseases also increased. The same 
influences which prompted the establishment of the European 
veterinary schools led to the opening of American veterinary 
schools. 7.J 

The first American veterinary college opened in Philadel
phia in 1852. 8/ In 1854, a second such school began in Boston. 
Neither of these schools graduated any veterinarians, but their 
establishment was important because they successfully transplanted 
the European theories of scientific education into the United 
States. 

Between 1852 and 1899 a total of thirty-three veterinary 
schools were established in this country. The first school to 
produce any graduates was the New York College of Veterinary Medi
cine, begun in 1857. Most of the early veterinary schools were 
proprietary, depending entirely on their students' tuition for 
their survival. The education provided by these schools was often 
meager and uneven. ~/ 

4/ See, ~' Kingrey, Farm Animal Practice in the United States, 
l69 JAVMA 56 (1976). 

y See Miller, Veterinary-Farriery Services in the Continental 
Army--April 1775-May 1777, 169 JAVMA 106 (1976). 

6/ National Academy of Sciences, New Horizons for Veterinary 
iedicine (Hereinafter "New Horizons") 3 (1972). 

21 Armistead, supra note 1, at 39. 

~I Id. 

9/ Bauer, Accreditation of Veterinar¥ Medical Education: Part 1, 
J. Vet. Med. Ed. 1, 2 (1975). 
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During the latter half of the eighteenth century a number 
of veterinary schools were begun in the land grant colleges. lQ/ 
These schools tended to be more economically ~table th~n.the pro
prietary schools, primarily because they rece1ved subs1d1es from 
state and federal governments. 

Early American veterinary education at both the propri
etary and public schools stressed the. tre~tment of ~orses, az:d to 
a lesser extent, cattle and other food an1mals. Th1s emphas1s was 
only natural since these animals~ particu~arly the horse, were the 
most important economically. Th1~ emJ?has1s, however, nearly 
caused the profession's early ext1nct1on. 

The value of the horse decreased sharply by the b~ginning 
of the twentieth century because of the deve~opment of.the lnter
nal combustion engine and the general econom1c depress1on of the 
period. In 1900, Liautard, cons ide red to be the father of Amer
ican veterinary medicine, expressed the gloom felt by many in the 
profession because of the waning value of the horse: 

During the past few years of commercial depression in 
this country the value of horses became so ~educed as 
to render medical attendance on them when s1ck or 
disabled a questionable economic problem, and the 
status of the veterinarian from a financial point of 
view was very discouraging--so much so that many 
abandoned the profession. 11/ 

By the First World War, the economic importance of the 
veterinary profession had decreased dramatically. Between 1919 
and 1924 eleven veterinary colleges failed. 12/ By 1927 all 
of the proprietary schools closed. 13/ Eve.n the stronger land 
grant veterinary schools felt the effects of the decreasing 
demand for veterinary services. !!/ 

During the 1930's the profession gradu~lly shifted its 
emphasis from the treatment of food and draft an1mals to the . 
care of pets. The number of veterinarians entering t~e profess1on 
during this period was still quite small, although th1s may 
be attributable to economic conditions. 

10/ The first such school was established at what is now Iowa State 
University in 1879. 

11/ Liautard, The Future of the Veterinary Practitioner, 24 
Am. Vet. Rev.l57 (1900). 

1 2/ New· Horizons, supra note 6, at 145. 

ll_/ Id. 

.!!I Armistead, supra note 1, at 39. 
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During the Second World War the profession began a 
dramatic upsurge. The affluence created during and immediately 
after this period allowed people to shift a greater portion 
of their income to "luxuries," including professional health 
care for their pets. 

The demand for veterinary services increased through the 
1950's and 60's. With this came a greater demand for veterinary 
education. Entry into veterinary schools became more and more dif
ficult. Not only were no new veterinary schools opened during this 
period, but entrance requirements were substantially raised as 
well. 15/ 

The increasing demand for veterinary services has contin
ued into the 1970's. Nevertheless, in 1970 only eighteen American 
schools were accredited to teach veterinary medicine. 16/ A 
nineteenth school was added in 1973. 17/ --

Today there are approximately 25,000 active clinical 
practitioners out of a total population of about 28,000 
veterinarians. 18/ The vast majority of practitioners continue to 
work as single proprietors or in small partnerships, although some 
practices are employing more efficient delivery systems. For 
example, a number of veterinarians ate organizing cooperative 
hospitals where they perform surgery or other procedures requiring 
expensive equipment. 19/ All-night emergency centers have also 
been opening throughout the country, offering animal owners the 
kinds of services for their pets that hospital emergency rooms 
offer to humans. 20/ 

The last few years have also seen the emergence of pro
fessional veterinary auxiliaries, usually called "animal 
technicians." Animal technicians are trained to perform a number of 
tasks previously performed by licensed veterinarians. 21/ 

Perhaps the most significant recent development in the 
veterinary profession is the increasing trend toward specialization.; 

15/ Bauer, supra note 9. 

li/ New Horizons, supra note 6, at 145-46. 

17/ Louisiana State University, School of Veterinary Medicine . 

.!.§_/ See text accompanying note 22 infra. 

19/ See, ~, Veterinary Economics 22 (September, 1976). 

20/ ~, Animal Housecalls of Denver, Colorado. 

21/ See Section ID infra. 

4 

Because many people are willing to pay substantial fees for 
their animals' care, some veterinarians have been able to limit 
their services to particular kinds of practices, ~, veterinary 
ophthalmology, radiology, and anesthesiology. 

5 
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B. The Practice of Veterinary Medicine 

The vast majority of veterinarians in the United States 
are clinical practitioner5. That is, most veterinarians are con
cerned with the diagnosis, treatment, and control of diseases of 
various animal species on a fee-for-service basis. For descriptive 
purposes, clinical practices may be divided into four major 
categories--food animal practice, small animal practice, equine 
practice, and other clinical practices. Major categories of · 
veterinarians who are not generally considered clinicians include 
military veterinarians, public health veterinarians, laboratory 
veterinarians, regulatory veterinarians, and other non-clinical 
practitioners. Each of these professional classifications is 
discussed separately below. For illustrative purposes we have 
included a table which delineates AVMA member veterinarians 
by practice type as of January 1, 1976. It should be noted 
that this table includes only AVMA members. ~/ 

TABLE 1 

U.S. AVMA MEMBER VETERINARIANS AS OF 
JANUARY 1, 1976, CLASSIFIED BY ACTIVITY TO WHICH 

THEY DEVOTE MORE THAN 50% OF THEIR EFFORTS* 

Practice 
Activity 

Small AnimalA 

Food AnimalB 

Equine 

Military Veterinary Med. 

Regulatory Veterinary Med. 

Laboratory Veterinary Med. 

Veterinary Public Health 

Zoo Animals 

Pathology Specialtiesc 

Number 

13,752 

6,121 

837 

608 

785 

378 

248 

73 

757 

Percent of 
Total 

52.90% 

23.58% 

3.22% 

2.34% 

3.02% 

1. 46% 

0.95% 

0.28% 

2.92% 

22/ As noted in Section IIB infra, 92 percent of all veterinarians 
in the United States are AVMA members. 
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Other SpecialtiesD 

Extension Services 

Other Practice TypesE 

Retired 

Total 

1,403 5.40% 

61 0.24% 

491 1. 89% 

464 1.79% 

25,958 

A/ This includes: Small . Animal (exclusive); Small Animal 
(predominant); plus one-half of those in Mixed (50-50 large and 
small) • 

B/ This includes: Large Animal (exclusive); Large Animal 
(predominant); Bovine, Porcine, and Poultry Specialties; plus one
half of those in Mixed (50-50 large and small). 

C/ This includes General, Avian and Clinical Pathology 
specialties. 

D/ This includes specialties in: Anatomy, Biochemistry, 
Parasitology, Microbiology, Pharmacology, Physiology, Radiology, 
Surgery, Toxicology, Ophthalmology, Nutrition, Clinical Services and 
Fur-Bearing Animals. 

E/ This also includes those whose practice activities are 
unknown. 

* Data provided by AVMA 

1. Clinical Practice 

a. Food Animal Practices 

Food animal practitioners examine, diagnose, and treat 
diseases of various food-producing species such as beef and 
dairy cattle, sheep, swine and poultry . Together with equine 
practitioners, food animal vet~rinarians comprise the category 
of practitioners generally known as "large animal veterinarians. " 
It is difficult to determine the exact number of food animal 
veterinarians in the United States. However, we have estimated 
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their number to be 6,576 as of January 1, 1976. 23/ This category 
accounts for about 23 percent of all United States veterinarians. 1!/ 

Most food animal veterinarians treat all large animal 
species indigenous to their practice localities. An increasing 
number, however, have come to specialize in particular animal 
species, ~, cattle, pigs, and poultry. Some food animal practi
tioners are entirely mobile, operating out of specially equipped 
vehicles. Others mix their mobile services with "home-office 
clinics" which offer such services as general anesthetic surgery, 
radiology and pathology which cannot be provided in the field. 

Food animal veterinarians also vary in the manner in which 
they contract for services. Some operate on a fee-for-service 
basis while others are retained by larger agricultural units 
as consultants. Additionally, a number of food animal practitioners 
treat pet or companion animals as well as large animal species. 

Food animal medicine has changed considerably over the 
past few decades. Some of the major services once performed by 
veterinarians are now provided by nonprofessional personnel working 
directly for livestock breeders. The services of food animal 
veterinarians are increasingly limited to provision of care 
to valuable single animals or to larger groups and herds. 25/ 

Because of the trend toward large agribusiness opera
tions that provide their herds lay preventive health care the 
need for additional food animal practitioners is minimal. The 
National Academy of Sciences has estimated that 

23/ This estimate was derived from AVMA statistics using the 
following formula: 

Large Animal (Exclusive} 
Large Animal (More than 50%} 
1/2 of Mixed (50-50 Large & Small} 
Bovine Practice 
Porcine Practice 
Poultry Practice 

Total of AVMA Members 

823 
3956 
1097 

186 
16 
43 

6121 

Total of AVMA in Food Animal Practice as a percentage of total AVMA 
members = 23.58% 
23.58% x total number of known u.s. veterinarians (27,889} = 6,576. 

24/ This percentage was derived from a total population including 
retired and non-clinical practitioner3. As noted in Table 2, 
food animal veterinarians represent 26.46 percent of clinical 
practitioners. 

~/ New Horizons, supra note 6, at 20. 
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approximately the same number of food animal veterinarians practic
ing in 1970 will be needed into the 1990's. ~/ 

b. Small Animal Practice 

Approximately 14,000 or fifty-three percent of all 
veterinarians in the United States were engaged in small animal 
practice as of January 1, 1976. 27/ This represents an increase of 
about 3,000 or twenty-seven percent since 1970. ~/ 

Small animal veterinarians are pri~arily concerned with 
the health needs of household pets. Practices tend to concentrate 
around human population centers. Facilities vary widely, from 
store-front offices with minimal equipment to multi-floor pet 
hospitals closely resembling the most modern human health-care 
centers. Except for a few practices which are mobile or highly 
specialized, small animal practices are almost always confined to 
in-clinic treatment. 29/ 

As discussed below, 30/ a substantial part of a small 
animal practitioner's activities may be characterized as "routine." 
Nevertheless, m~ny practitioners are equipped to offer sophisticated 
surgical or diagnostic services. In recent years there has been 
a trend among small animal practitioners to specialize in particular 
kinds of services. Especially in larger cities, many veterinarians 
now limit their practices to such services as ophthalmology, 
orthopedic surgery, pathology, and radiology. The small animal 
segment of the profession has been the leading employer of lay 
assistants or "animal technicians." 31/ Most lay assistants have 
been trained "on-the-job" by veterinarians, although an increasing 
number are being trained by specialized educational facilities. 
Animal technicians perform a variety of services for small animal 
practices, including laboratory work, observation, drug administration, 
surgical preparation, and surgical assistance. 

26/ Id. at 21. Calculations of "need" .here and in the following 
subsections should not be confused with the demand for veterinary 
services; ~Section ICl infra. 

'D._! See Table 2. 

28/ This percentage increase was derived from figures in Table 1 
relative to those in New Horizons, supra note 6, at 155. 

29/ A number of cities now have mobile clinics operated by 
veterinarians, ~' Animal Housecalls of Denver, Colorado. 

lQ! See text accompanying note 257 infra. 

2_!.! The designations of lay assistants vary among the states. In 
California, for example, they are called "animal health 
t echnicians" or "AHT's." 

9 



The National Academy of Sciences estimates that 21,900 
small animal practitioners will be needed in the United States 
by 1980. ~/ Given the current and projected entr~ le~els f~r 
veterinar1ans, it appears that the supply of veter1nar1ans w1ll 
not be sufficient to meet this need. 

c. Equine Practice 

Prior to the early twentieth century most veterinarians 
were equine practitioners. With the waning value of the horse as 
a draft animal, the interest of the profession shifted away from 
the treatment of horses. By 1930 almost no veterinarians special
ized in equine practice. This situation has now changed substan
tially. The horse has become a significant "recreational" animal, 
and, consequently, the demand for veterinarians specializing 
in equine practice has seen a resurgence. In 1955, the United 
States had a total estimated population of horses numbering 
three million~ 33/ This population was served by fewer than 
100 equine veterinarians. 1,!/ By 1969, the American Association 
of Equine Practitioners had a membership of 1,200, forty-seven 
percent of whom devoted almost full-time service to horses. 12/ 
We estimate that by January 1, 1976, at least 837 veterinarians 
were engaged predominantly in equine practice. l§./ 

Equine practitioners are located throughout the United 
States. While one might expect that they would predominate in 
rural areas, an examination of their actual distribution reveals 
that many equine veterinarians practice in urban and suburban 
settings. 37/ 

Equine practitioners receive the same basic education as 
all other veterinarians. While some veterinary colleges stress 
the treatment of large animals in their curricula, the vast 
majority of equine practitioners acquire their particular skills 

_g; New Horizons, supra note 6, at 24. 

11_1 Id. at 26. 

l!l Id. 

~I Id. 

36/ This figure represents the number of AVMA members who in 
response to a survey of types of practices stated they were 
equine specialists. Many other large animal veterinarians also 
treat horses, but do not do so more than 50 percent of the time. 

rJ...I See AVMA Directory-1976. 
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through "regular" veterinary education coupled with clinical 
internships or other less formal experiences. Equine practitioners 
do not show the same trend toward specialization seen among 
small animal veterinarians. While some equine practitioners 
specialize in breeding, surgery, or nutrition, the vast majori~y . 
provide clinical services for all horse breeds and for all var1et1es 
of equine health problems. ]!/ 

The National Academy of Sciences, using statistical pro
jections of. the American Horse Council, es~imates that mo~e than 
1,600 equine practitioners will be needed 1n 1980. ~/ Glven.cur
rent entry levels of veterinarians, the supply of tra1ned equ1ne 
specialists will be insufficient to meet this need. 

4. Other Clinical Practitioners 

As Table 2 below illustrates, 88.54 percent of all 
clinical practitioners are engaged in small animal, large animal, 
and equine practice. 40/ The remaining 11. ~6 percent of ~he . 
veterinarians in clinical practice are comb1ned for descr1pt1ve 
purposes in the "other clinical practice" category. 

38/ New Horizons, supra note 6, at 25-26. 

~/ Id. 

40/ Includes estimates only of AVMA members. However, we estimate 
that the percentages would be nearly the same for all veterinarians 
in the United States. 
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TABLE 2 

UNITED STATES VETERINARIANSA ENGAGED 
PREDOMINANTLY IN CLINICAL P~CTICES 

AS OF JANUARY 1 , 1976 

Percent 
Number of Total 

Small Animal Practice 13,752 

Food Animal Practice 6 , 121 

Equine Practice 608 

Specialized Practicec 2 , 160 

Other Practice 491 

Total 23 , 132 

Includes only AVMA members. ~I 

~I Data extracted from AVMA publications. 

f1 Includes all special ties noted in Table 1. 

59.45% 

26 . 46% 

2. 63% 

9.34% 

2.12% 

The majority of veterinarians in the "other clinical 
pract i ce" category are specialists. Some specialists treat 
particular animal breeds. Others specialize in particular kinds 
of services common among all veterinarians . Veterinary service 
specialties are similar to the specialties of physicians . Ql 
Indeed, a number of veterinary specialists receive their post
graduate training in ~edical colleges. 

No state statute specifically requires veterinarians 
claiming to be specialists to be certified by special examina
tions or specialty board membership . Some private ethical codes, 
however , restrict the use of the term " special ist " in public 
announcements. 421 The American Veterinary Medical Association 
recognizes twelve colleges or specialty boards. ill Each of 

Ql See, ~· , conversation between Dr. William Richard and 
F. K. Smith , FTC , Sept. 7, 1976. 

421 See, ~, AVMA Code of Professional Responsiblity, Sec . 

ill AVMA Directory-1976, at C-70. 
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these colleges has its own membership requirements , including, 
in a number of cases, the attainment of a satisfactory score 
on an examination. The specialty boards recognized by the AVMA 
as of January 1 , 1976, are: 

1. 

2 . 

American Board of Veterinary Public Health 

American Board of Veterinary Toxicology 

3. American College of Laboratory Animal Medicine 

4 . American College of Theriogenologists 

5 . American College of Veterinary Anesthesiologists 

6. American College of Veterinary Internal Medicine 

7. American College of Veterinary Microbiologists 

8. American College of Veterinary Ophthalmologists 

9 . American College of Veterinary Pathologists 

10. American College of Veterinary Preventive Medicine 

11. 

12. 

American College of Veterinary Radiology 

American College of Veterinary Surgeons 

Other veterinarians within the "other clinical practices" 
category limit their practices to fur-bearing animals such as 
minks or chinchillas . This group is relatively small and is 
not predicted to grow significantly within the next decade. 441 
"Other Practice" in 'l'able 1 also includes veterinarians whose 
t ypes of practices are unknown. 

2. Non-Clinical Practice 

a. Military Veterinary Medicine 

Veterinarians in the Army and Air Force Veterinary 
Medical Corps perform a variety of functions including public 
health services, food inspections, clinical veterinary medicine, 
l aboratory medical support, research, and training. According 
t o officials at the Pentagon, as of May 1977, 675 veterinarians 
were in military service • .!2_1 

!!I New Horizons, supra note 6, at 21. 

451 There are 308 veterinarians in the Air Force and 367 in 
the Army. Telephone interviews conducted by staff of FTC Denver 
Regional Office. 
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The majority of military veterinarians are engaged primarily 
in food inspection. These veterinarians are stationed throughout 
the world and inspect all meats purchased by military installations. 
Additionally, some military veterinarian~ provide technical .. 
assistance to supply officers and cooks 1n such areas as nutr1t1on 
and food storage. 

Military vet~rinarians also work in laboratories with 
other medical personnel involved in such research areas as 
microbiology, serology, pathology, toxicology and radiob~o~ogy. 
Other veterinarians are assigned to the health care of m1l1tary 
animals used for tactical and research purposes. The public health 
activities of military veterinarians are primarily in areas of 
inspection and zoonoses prevention. 

The number of veterinarians in the armed forces has 
remained relatively static in the past sev~n or eight years. 
Unless the United States becomes involved 1n a long-term military 
conflict, it is doubtful that this number will increase . 

b. Public Health Veterinarians 

Public health veterinarians are primarily responsi-
ble for protecting human health focusing on the inter-relationships 
between animals and humans. Approximately 248 veterinarians were 
engaged in this area of practice as of January 1, 1976 • .!..§./ The 
National Academy of Sciences in New Horizons describes their work 
as f o 11 o ws : - -- --- ----,------~- --

[Public health Veterinarians] work to prevent and 
control zoonoses. 47/ They participate in the following 
activities: 

• The development of animal disease reporting systems 
to assess zoonoses and other public health threats 
related to animal diseases 

. Systematic inspection of meat, milk, and other food, 
including processing and distribution 

• Laboratory and research activities in comparative 
biology and medicine 

. Various activities related to radioactive hazards 
and their control 

~/ See Table 1 supra. 

47/ Zoonoses are diseases of animals which may be communicated to 
to humans. 
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. Cooperative ventures with private clinical prac
titioners of veterinary medicine in urban and rural 
community public health problems 

. Development of programs related to public health 
responsibilities in the community and in the 
enforcement of specific health law and regulations 

. Cooperative action, with voluntary and official 
organizations at local, state, and federal level. ~/ 

Most public health veterinarians are employed on either 
a full or part-time basis by governmental units •. At the federal 
level, public health veterinarians may b~ found 1n th~ Departments 
of Health, Education and Welfare and Agriculture and 1n the Na
tional Institute of Health. At the local and state levels public 
health veterinarians may be designated by various titles including 
"state epidemiologist" or "animal control veterinarian." 

The National Academy of Sciences estimates that the need 
for public health veterinarians will rise to 608 by 1980, an in
crease of about ten percent per year. 49/ 

c. Laboratory Veterinary Medicine 

Laboratory veterinary medicine is primarily ~o~cerned 
with the health care of animals used in research. Add1t1onally, 
some laboratory veterinarians conduct experiments on animals. 
Since 1950 the number of veterinarians whose predominant activity 
is in this field has increased from 15 to more than 600. 2.Q./ 

employed 
tities . 
planning 

The majority of veterinarians in laboratory medicine are 
by universities or other private and public research en
Their activities range from care of individual animals to 
of animal housing facilities. 

The National Academy of Sciences estimates that 1,125 
veterinarians will be needed for laboratory practice by 1980. ~/ 
This assumes, however, that research (which is primarily publicly 
supported) will increase at an annual rate of I? t? 20 per~ent. 
Staff believes that this estimate may be unreal1st1cally h1gh 
because it depends upon substantial increases in public funds 
for research . 

~I New Horizons, supra note 6, at 33. 

~/ Id. at 34. 

2.2.1 See Table 1; and cf. id. at 27. ----
51/ New Horizons, su:era note 6, at 28. 
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d. Regulatory Veterinary Medicine 

Regulatory veterinary medicine includes two major 
divisions: (1) activities related to the control of communicable 
diseases across state and federal boundaries; and (2) meat inspec
tion. Veterinarians whose activities are predominantly regulatory 
are almost all employees of federal, state, or local governments. 
At the federal level regulatory veterinarians are employed by two 
divisions of the Agriculture Department. One division, the Agri
culture Research Service, has responsibility for the control of 
communicable diseases transmitted by animals to man or other 
animals. The second division, the Consumer and Marketing Service 
is responsible for meat and poultry inspection at the federal 
level. 

Every state has a disease control agency, usually di
rected by a state veterinarian. Additionally, most states have 
their own meat inspectors. This pattern is also found in some 
local governments . 

Only 785 AVMA member veterinarians listed regulatory 
veterinary medicine as their principal practice activity as of 
January , 1976. However, many veterinarians engaged in food inspec
tion may not be included in this number because they are not AVMA 
members. In 1970, there were 1885 veterinarians engaged in meat 
inspection. 52/ Current estimates of thei-r. ---numb~:H·s~-are not- avail-
able. · -

The National Academy of Sciences estimates that 5,287 
veterinarians will be needed for regulatory activities by 1980. 53/ 
The Academy estimates that 3,387 of these will be needed solely for 
meat inspection. 

e. Other Non-Clinical Practices 

Small numbers of non-clinical practitioners are involved i n 
zoo animal, wildlife and industrial specialties. Zoo animal 
veterinarians are responsible for the health care of a great 
variety of species of "exotic" animals found in zoologic parks. 
Zoo animal veterinarians numbered only 73 as of January 1, 
1976. 

' 

Wildlife veterinary specialists are nearly all employed 
by state fish and game departments or the Department of Interior. l i; 
Their principal activities involve research in such areas as II 
ecology and wildlife management. Because wild animals can transmit 

g; Id. at 39-40. 

~/ Id. 
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diseases to humans~ wildlife veterinarians are.also invo~ved . 
with the prevention of zoonoses. Fewer than fifty veterinarians 
are predominantly involved in wildlife practice. ~/ 

Industrial veterinarians are employed principally 
by pharmaceutical, biologic~!, ~hemical~ feed1 and p~u~try . indus~ries . 
They may serve such industries In a variety.of capaciti~S Including 
research, management, training, and production .. Api?roxima~ely 
500 veterin~rians are predominantly concerne~ with Ind~strial 
veterinary medicine other than labora~ory animal I?racti~e. 55/ 
The National Academy of Sciences predicts that private Industry 
will need about 1, 400 such veterinarians by 1980. 2§_/ 

54/ Telephone interviews with state and federal wil~life agencies 
ccnd ucted by staff of FTC Denver Regional Off ice. 

~/ New Horizons, supra note 6, at 42. 

2§_/ Id. 
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C. Economic Overview of the U. S. Veterinary Profession 

1. Veterinary Manpower: Supply and Demand Projections 

During the past ten years, a number of studies have 
concluded that there is, and will continue to be, a shortage of 
veterinarians in the United States. 57/ Most of these studies, 
however, fail to come to grips with the economic subtleties of 
measuring the supply of veterinarians actually needed to meet the 
demand for veterinary care. 

The supply of v~terinarians is relatively easy to 
determine. First, graduation from an accredited college is a 
requirement for licensure in every state, and accurate data is 
available on the number of veterinary graduates entering the work 
force yearly. 58/ Second, the ages of most veterinarians is known, 
and accurate estimates may be made of attrition from the profession 
because of death or retirement. 59/ Third, entry into the 
profession by foreign-educated veterinarians is quite difficult 
and, consequently, their numbers are very small. &QI 

It is much more difficult to measure the demand for 
veterinary services. Ordinarily, ndemand" means the economic 
capacity and preference for an industry's goods or services 
measured in dollars. 61/ In this sense, demand is the determinant 
of supply through an equilibrium pricing mechanism. Demand, 
however! does not have quite the same meaning in the veterinary 
profess1on because the available supply of veterinarians is 
constantly controlled through various regulatory devices. He-nce ;--·------
the veterinary services marketplace lacks a mechanism to bring into 
balance the number of veterinarians which the public is willing to 
support and the number available at any given time. g; 

Most of the studies that have concluded that there is a 
shortage of supply of veterinarians do not speak of demand at all, 
but use instead the rather amorphous concept of "need." For example; 

221 ~, ~, New Horizons, supra note 6. 

~ See, ~, C. Cole and L. Knezek, A Plan for the New England 
College of Veterinary Medicine 41 ( 1974) [hereinafter "Cole"] . 

.22_1 See Section ID infra. 

~/ See Section ID infra. 

.§.l/ Dickens, A Practical Approach to Determining Demand, 
Veterinary Economics 24 (July, 1976) 

~ Compare with Kessel, Higher Education and the Nation's 
Health: A Revie"Wof the Carne ie Commission Re ort on Medical 
Educat1on, 110 J. Law and Econ. 1 7 (1971). 
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the National Academy of Sciences (NAS) in New Horizons projected 
a current and future shortage of veterinarians based on the 
predicted needs for the services of each category of veterinary 
practice. The NAS observed past trends in each practice area 
and, from such observations, projected an optimal supply of 
veterinarians expressed as a coefficient of veterinarians to 
human population. 63/ 

The NAS found, for example, that the number of horses in 
the United States doubled between 1960 and 1970. 64/ It was also 
observed that the number of veterinarians specialiZing in equine 
practice increased substantially during this period. By combining 
these two observations, among others, the NAS projected a future 
"need" for equine veterinarians. When the "need" calculations for 
each segment of the veterinary profession were combined, the NAS 
determined that the optimal supply of veterinarians was 17.5 per 
100,000 people. Dr. G. w. McGlaughlin used the NAS need 
coefficient to project the shortages of veterinarians through the 
year 2020. ~/ His table and graph illustrating these shortages 
are reproduced below as Tables 3 and 4. 

g ; Cf. id. at 124. 

~/ New Horizons, supra note 6, at 25, 26 . 

65 / McLaughlin, Veterinary Medical Manpower: Supply-Demand 
Projections to 2020, 168 JAVMA 319 (1976). 
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TABLE 3 

Veterinarians in the United States: 
Estimated Need and Predicted Shortage 

u.s. Populat1on Veter1narians Estimated 
Year (millions) Available Need 

1975 214.3 29,039 37,562 

1980 227.7 31,961 39,848 

1985 243.0 36,037 43,254 

1990 257.5 40,220 46,644 

1995 272.2 44,013 50,085 

2000 285.0 47,337 53,295 

2005 300.4 49,824 57,076 

2010 317.2 51,404 611 220 

2015 334.0 52,249 65,464 

2020 350.4 52,527 69,730 

20 

Net 
Shortage 

8,463 

7,887 

7,217 

6,424 

6,072 

5,958 

7,252 

9,816 -

13,215 

17,203 

TABLE 4 

PRODUCTION AND NEED IN THE VETERINARY PROFESSION--1975-2020 

Vet erinarians 
(1,000) 

68 

64 

60 

56 

52 

48 

44 

40 

36 

32 

28 

24 

1975 

./ 
/ Need 

-- -- ...A2 ,_..,.__. .... --/ . -/ _ .... 
. -/ ,..' . ,. 

/ ,.,""' 
"" 

Al 

Al AVAILABLE WITH CURRENT 
PRODUCTION CAPACITY 

A2 AVAILABLE WITH THREE 
ADDITIONAL COLLEGES OF 
VETERINARY MEDICINE 

While the NAS did not explicitly translate its supply optimality 
p rojections into a demand measurement, it is clear that NAS intended 
i ts predictions of current and future shortages of supply to imply 
t hat demands for veterinary care are and will be unmet. The problem 
with this implication is that it does not take sufficient account of 
t he absence of an equilibrium mechanism in the veterinary care 
market. That is, the NAS supply shortfall projections are based 
a lmost exclusively on estimates of the output of veterinary 
ser~ices at current price levels. 

In our view, the output of veterinary care is restricted 
t hrough various regulatory devices that preclude the ready introduction 
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of efficiency mechanisms. 66/ If these devices were eliminated, 
the supply of veterinariansneeded to meet the demand for their 
services might be smaller than predicted by the NAS. On the 
other hand, if such efficiencies were introduced, one would 
expect that the supracompetitive prices which presently exist 
would be reduced, §]_/ and the demand created thereby might necessitat4 
an even larger number of veterinarians than predicted by the 
NAS. 

In sum, the exact number of veterinarians needed to 
meet demand at competitive price levels is indeterminate. The 
best available data, however, indicates that the current supply 
of veteriniarians may be insufficient to meet the demands for 
veterinary services. Information we have received during the 
course of our investigation tends to support this proposition. 
For example: 

1. Scores of spaying and neutering clinics have been established 
over the last five years. Such clinics are operated as private 
corporations, as non-profit "humane" centers and as governmental 
entities. Indications are that these spaying and neutering clinics 
are treating the animals of thousands of p~ople who had previously 
foregone veterinary care for their animals. ~/ 

2. In southern California, a veterinary "health maintenance 
organization" has been established offering preventive care to 
pets. 69/ The object of this plan, and that of others of a similar 
nature-.,-is to make veterinary care more cheaply available to 
greater numbers of people. 

~ These regulatory devices include advertising restrictions, 
restrictions on corporate practice and other forms of ownership, 
and restrictions on the use of veterinary paraprofessionals. 

§]_/ For a discussion of why we believe veterinary prices to 
be supracompetitive, ~Section III infra. 

68/ ~~ conversation between Dr. Walter Ziegler, Chief Veter inar iar 
City of Los Angeles, and F. K. Smith, FTC, October 9, 1976. 

.§.2.1 The name of this organization is "Medi-Pet." A recent letter 
in .JAVMA warned veterinarians about the "risks" of this plan. 
"Pet Health Insurance," 171 JAVMA 316. 
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3. Veterinary journals abound with nnew veterinari~n wanted" 
advertisements. According to the dean of one veter1nary school, 
new graduates receive an average of 1.5 job offers. l.Q/ 

4. Over the last five years there has been a proliferation of 
schools training veterinary auxiliaries, generally ~alled . 
"veterinary technicians." 71/ Such schools are des1gned to tra1n 
students to provide many services previously provided only by 
veterinarians. 

2. Economic Analyses of Structural Changes in the 
Profession 

During the past twenty years the composition of veterinary 
practice has undergone major structural chan~es. For ?xample, 
there has been a decided shift from large an1mal pract1ce to 
small animal practice. Related to this shift has been the move
ment of veterinarians from rural to more urban areas~ 

A number of factors may have influenced these changes. 
Probably the most important factor is the disparity of incomes 
between large animal and small animal veterinarians. The results 
of a survey conducted by the AVMA in 1965 show an average g~oss 
income for small animal practitioners of $53,244 compared w1th 
an average of $39,780 for large animal practitioners. ~/The 
average gross income for all respondents was $46,538. ?.1/ At 
the same time, variable expenses amounted to 40.6 percent of 
gross income for small animal practices and 47.2 percent for 
large animal practices. 74/ 

70/ Conversation between Dr. w. J. Tietz, Dean of the College 
of Veterinary Medicine, Colorado State University, and P. C. Daw, 
FTC, August 31, 1976. 

71/ See Section ID infra. 

72/ Snodgrass and Judy, The 1965 Economic Survey of Veterinarians 
1n Private Practice, 150 JAVMA 1465 (1967). 

73/ Id. The average gross income found in the 1965 survey 
IS somewhat higher than predictable from later census data. 
However the 1965 data may be less reliable than the 1970 census 
data, since the 1965 data were collected from a relatively small 
number of veterinarians. Therefore, the 1970 census data was 
used as a base for calculating current income for the 
profession. 

74/ Id. 
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Another factor contributing to these changes in the 
profession is the disparity in the time required for large versus 
small animal practice. The 1965 AVMA study found that total 
hours of professional labor input decreased as practice emphasis 
shifted from large animal practice to small animal practice. 75/ 
Specifically, the study found that small animal veterinarians-
aver~ge 3,401 hours per year while large animal practitioners 
averaged 4,825 hours. The number of hours worked per week by 
owners of veterinary establishments as well as their employees 
was also greater for large animal than for small animal practices. 
Owners of large animal establishments worked an average of 64 
hours per week while owners of small animal establishments averaged 
51 hours per week. 

By combining the data concerning labor input with that 
concerning income, the 1965 study also showed that small animal 
practitioners were able to generate substantially more gross 
income per hour of labor input than was true for large animal 
practitioners ($15.63 vs. $9.46). ~/ 

Another phenomenon which has affected the structure 
of the profession is the relative income potentials of practices 
in urban areas compared to rural practices. In a 1960 survey 
conducted for the AVMA, it was found that average net incomes 
of veterinarians in communities with less than 50,000 population 
were $3,555 less than those of veterinarians practicing 
in areas with populations of 500,000 or more. 77/ The income 
potentials for veterinarians are also related to the regions 
of the United States where they practice. Table 5 illustrates 
the differences in average incomes for veterinarians on a regional 
basis. The table was derived from data in the 1960 AVMA survey. 

J2./ Id. 

22./ Id. 

77/ Evangelopoulos, The 1960 Economic Survey of Veterinary 
Practitioners, 142 JAVMA 393 (1963). 
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Region 

New England 

TABLE 5 

PERCENTAGE DISTRIBUTION OF VETERINARIANS 
AND THEIR INCOME - 1960 

An1mal 
Population Veterinarians 

0.7% 4.3% 

Middle Atlantic 3.4 13.5 

Southeast 15.5 15.5 

Midwest 51.6 41.2 

Southwest 13.5 8.3 

West 15.3 17.6 

100.0% 100.0% 

Income 

5.2% 

14.8 

14.7 

40.2 

7.6 

17.5 

100.0% 

Sour.ce: AVMA Council on Veterinary Services, The 1960 
Economic Survey of Veterinary Practitioners 

The National Academy of Sciences has estimated that the 
trend from large to small animal practice will continue at ~eas~ 
into the 1980's. 78/ Consequently, the percentage of veter1nar1ans 
i n small animal practice will probably reach more than 60 percent 
of all veterinarians by 1980; concurrently, the percentage of 
veterinarians in large animal practice is expected to decline 
to 15 percent or less. 79/ 

3. Incomes of Veterinarians and Return on Investment 

Current data on veterinary incomes is not available .. ~/ 
However, by using indirect methods, staff has been able to est1mate 
average gross and net incomes of veterinarians. 

~/ New Horizons, supra note 6. 

7._V Id. 

80/ The AVMA discontinued its economic surveys after 1965. 
According to officials of the AVMA, many veterit?-arians wer~ . 
d issatisfied with the 1960 and 1965 surveys; pr1vate pract1t1oners 
t hought the income estimates were too high, while federally 
employed veterinarians thought they were too low. 
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According to the Bureau of the Census, veterinarians' 
pre-tax net earnings in 1970 averaged $19,112. g; Total net 
earnings for the 26,000 veterinarians practicing in 1970 can 
thus be estimated at $496,912,000. The AVMA estimates that 
net earnings represent approximately 39 percent of the gross 
income of vet~rinary establishments when all types of practices 
are averaged. 82/ If this is correct, we may assume that in 
1970 the average veterinarian's gross income was $49,005.90. 
Thus, total gross income for the 26,000 veterinarians practicing 
in 1970 may be estimated at $1 , 274,153 , 400 . 

Studies in Illinois indicated that from 1970 to 1973, 
salaries of veterinary graduates increased at a rate of 6 percent 
per year. 83/ Assuming that this figure is correct, we can 
estimate that net incomes of veterinarians in 1979 will average 
$35,516. Using the net to gross ratio noted above, we may also 
estimate that the average gross income will increase to $91,0~6 
in 1979, giving a total gross income for the 31,000 veterinarians 
expected to be practicing by this time~/ of $2,832,066,770. 

Another measure of economic success is the rate of return 
on investment., ~/ The rate of return on investment in the 
veterinary profession may be measured by comparing the costs 
of becoming a veterinarian with expected earnings received as 
a result of those costs. 

The largest cost of becoming a veterinarian is the 
income foregone while attending veterinary school. In 1969, 
the average entrant to veterinary school had attended undergraduate 
college for 3.28 years. 86/ If it .is assumed that the typical 
entrant has three years of college, then he or she loses no 
income during the first year in veterinary school since the 
entrant would have presumably completed undergraduate education 
during this period, anyway. For the last three years in veterinary 
college, foregone income may be estimated using the census median 

81/ 1970 U.S. Census of Population, PC(2)-7A, table 38. 

~/ See, ~, Snodgrass & Judy, supra note 72. 

83/ Illinois Veterinarian 6 (August, 1974) . 

~/ See Table 4 supra. 

85/ The rate of return cited herein was calculated by J. Phelan 
and C. Keithahn, Bureau of Economics, FTC. 

86/ See New Horizons, supra note 6, at 79. 
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earnings of male professional, technical and kindred workers (PTK) 
aged 18 to 24. 87/ It is recognized that the PTK factor may under
estimate the actual earnings of college graduates aged 18 to 24 
and thus impart an upward bias to the rate of return. However, 
the;e is ~o perfect substitute. For example, ~f the the r~te 
of return for veterinarians were calculated us1ng the earn1ngs 
of male engineers aged 18-24 rather than ~TK incom~, the diff~rence 
in results would be insignificant. In th1s analysls,.the est1mates. 
of foregone income were converted to an after-tax bas1s by subtract1ng 
estimates of effective federal income taxes. 

The remaining direct costs of becoming a veterinarian are 
tuition books and instruments. Living expenses are not included 
since t~ey wouid have been incurred had the veter~nary student . 
chosen to enter the work force rather than attend1ng school .. Tul
tion costs were calculated from information available concern1ng 
state-supported graduate schools, which averaged $400 per year for 
in-state students and $900 per year for out-of-state students. ~ 
We estimated that yearly costs for books and instruments averaged 
$500. 89/ 

From these opportunity costs, the expected average 
earnings for summer or part-time work and ~he average financial 
assistance experienced including schol~rsh1ps were ded~cted. 
Since information on summer and part-t1me work was so 1ncomplete, 
the final rate of return was calculated using a high and low 
r ange for these deductions. 

Return on investment for the veterinary profession is . 
expressed by additional after-tax income. For the purposes of th1s 
analysis, pre-tax estimates from the Bureau of Census for 1969 
were used as well as estimated effective income tax rates for 
th is period~ The return on investment was calculated as a~ 
annuity of 40 years duration. 90/ Details of the calculat1ons 
of the rate of return and the underlying assumptions may be 
fo und in Appendix 2. 

87 / Over 90 percent of the veterina:ians in 197? wer~ males. In 
order to avoid the problem of compar1ng groups w1th ~1fferent 
male-female ratios, it was assumed that the prospect1ve. 
ve terinarian's next best alternative is to become a typ1cal male 
wi th four years of college or a typical male PTK worker. 

~ J. Graham, A Guide to Graduate Study (3d ed. 1965). 

89 / This estimate was derived by averaging the costs for these 
ITems cited to staff in telephone interviews with university personnel. 

90 / At current interest rates, a few years difference in the 
length of a career has very little effect on the present value of 
the stream of earnings. For example, at ten percent, a dollar a 
year for 40 years has a present value of $9 . 78, and a dollar a year 

·for 50 years has a present value of $9.92. 
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Using all of the above data, the expected rate of return 
1970 was calculated to be 16 percent. 91/ This is well above 
expected rate of return on equity capital and approaches 
rate of return for physicians. ~/ 

91/ As more fully explained in Appendix 2, this rate of return 
has ?een adjusted to reflect the long work weeks of veterinarians. 
The 1nform~l rate of r;turn . (non-adjusted) is higher than 16%, but 
for compar1son to PTK nas been multiplied by two-thirds which re
flects the average work week for veterinarians as a percentage of 
the average PTK work week (40/60). 

92/ See, ~' unpublished study by Michael Lynch, Assistant Di
rector for Industry Analysis, FTC Bureau of Economics (1975). 

D. Regulation of . the Veterinary Profession 

The veterinary profession is but one of more than 550 
occupations and professions which are licensed in the United 
States. 108/ About eighty percent of these occupations are licensed 
in ten or-fewer states. Twenty-two occupations, including veteri
nary medicine are licensed in all 50 states. Although the nature 
of licensing regulations vary among occupations, the economic 
effects of such regulations are similar. 

In most areas of our economy, competitive forces are 
relied upon to assure that supply balances demand, that quality 
is maintained or enhanced, and that prices are kept at an optimum 
level. Both producers and consumers derive benefits from this 
process; consumers are provided with products and services 
they need or want at prices they are willing to pay, while producers 
who are efficient enough to satisfy consumers' demands are assured 
a profit. Competitive forces also work to remove inefficient 
producers from the market. 

In regulated professions like veterinary medicine, 
the forces of competition are not permitted to operate freely. 
First, entry into the profession is restricted in a way which 
does not allow balancing of supply and demand. Second, information 
systems which consumers normally require to make purchasing deci
sions among alternative sellers are absent or severely constrained . 
In this circumstance, the competitive pressures that would normally 
result from advertising cannot be relied upon to reward efficient 
producers and drive inefficient producers from the market. 

The Trade Regulation Rule iecommended in this report is 
designed to stimulate competition in the veterinary profession by 
removing the public and private restraints on advertising. In a 
later section we discuss the economic effects of advertising 
prohibitions upon the economic performance of the veterinary 
profession. 109/ This section discusses other aspects of regulation 
which have the effect of stifling the forces of competition 
in veterinary medicine. 

108/ Testimony of Darius w. Gaskins, Jr., Director, Bureau of 
Economics, Federal Trade Commission, before the Subcommittee 
on Monopoly, Select Committee on Small Business, United States 
Senate (June 7, 1977). 

109/ See Sec. III infra. 
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1. Demand for Veterinary Education 

~s we have pre~iously noted, 1.10/ the demand for veterinary 
education 1s extremely h1gh. Lee Edward Bennings in Pet Profiteers 
discusses this demand in colloquial terms: 

In recent years, the pet population explosion combined 
with the health problems created by puppy mills has 
~ade treat~ng animals one of the most lucrative professions 
1n the nat1on. Whereas once upon a time a kid who 
couldn't make the grade in medical school could always 
fall back on veterinary medicine, today the vet schools 
wouldn't take him either. They're crammed full of 
applicants. 111/ 

The Bureau of Economics recently surveyed admission 
rat~s.in the nineteen accredite~ u.s. colleges of veterinary 
med1c1ne for the 1975-76 academ1c year. 112/ The results of their 
survey are summarized below in Table 6. --

110/ See Sec. I.A. supra. 

111/ Benning, The Pet Profiteers 51 (1976). 

112/ Survey conducted by J. Phelan and C. Keithahn, Bureau of 
Economics, Federal Trade Commission, (1975). 
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Table 6 

Applications for Admission to u.s. Colleges of Veterinary Medicine 
Academic Year 

University 

Auburn University 

1975-76 

Number 
of 
Applica
tions _!/ 

University of California, Davis 
Colorado State University 
Cornell University 

679 
879 
512 

1,006 
600 
550 
749 

University of Georgia 
University of Illinois 
Iowa State University 
Kansas State University 
Louisiana State University 
Michigan State University 
University of Minnesota 
University of Missouri 
Ohio State University 
Oklahoma State University 
University of Pennsylvania 
Purdue University 
Texas A & M University 
Tuskegee Irtstitute 
Washington State University 

Totals: 

1,000 
155 
700 
547 
551 

1,000 
430 

1,280 
675 
531 
938 
726 

13,508 

Number Percent 
accepted accepted 

115 16.9 
94 10.7 
94 18.4 
73 7.3 
86 14.3 
86 15.6 
98 13.1 

100 10.0 
48 31.0 

115 16.4 
80 14.6 
72 13.1 

132 13.2 
65 15.1 

103 8.0 
72 10.7 

138 26.0 
45 4.8 
76 10.5 

1,692 12.5 

Grade 
Point 2/ 
Average 
Accepted 
Candidate 

3.19 
3.40 
3.27 
3.40 
3.-49 
3.69 
3.46 
3.50 
N.A. 
3.40 
3.70 
3.30 
3.50 
3.50 
N.A. 
3.40 
3.51 
3.20 
3.50 

1/ In most instances we used the number of "qualified" applicants 
who were available. Qualified applicants are students who meet 
the curriculum and grade point average requirements of the 
veterinary college. 

~/ All GPAs were adjusted to a 4.00 scale. 

Source: Federal Trade Commission, Bureau of Economics 
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As can be seen from Table 6, less than thirteen percent 
of the qualified applicants were accepted for admission during 
the survey period . This figure may be compared with the thirty
seven percent average admission rate for the 114 accredited 
U.S. medical schools for the 1973-74 academic year. 113/ 

Although acceptance rates for medical and veterinary col
leges are not completely comparable , it seems apparent that entry 
into veterinary school is significantly more difficult than 
entry into medical school. It seems equally clear that large 
numbers of qualified candidates are turned away from veterinary 
school because there are too few places. 

The severe limitations imposed by the capacities of 
accredited veterinary colleges may be viewed as a barrier to 
entry into the profession. This fact is particularly true since 
graduation from an accredited veterinary college is an explicit 
or tacit requirement for licensure in every state . 114/ 

2. Acc r editation of Veterinary Education 

The AVMA Council on Education is the only body recognized 
by the Department of Health, Education, and Welfare for accreditation 
of veterinary education. 115/ This recognition appears to be consis t e 
with H.E.W. 's regulations which make it nearly impossible for more 
than one accrediting body to be recognized in each profession: 

In view of the criteria set forth above, it is unlikely 
that more than one association or agency will qualify 
for recognition (a) in a defined geographic area or 
jurisdiction or (b) in a defined program specialization 
within post-secondary or collegiate education. 116/ 

Federally recognized accreditation is a 
federal support of construction or student loans. 
vital to veterinary schools that they receive and 
official imprimatur of AVMA accreditation. 

prerequisite to 
It is therefore 

maintain the 

113/ Boffey, Veterinary Schools Swamped With Applicants, The 
Chronicle of Higher Education 47 (1975). 

114/ See, ~, responses to State Veterinary Board Questionnaire. 

115/ Bureau of Higher Education, Office of Education, u. s . 
Dept. of Health, Education, and Welfare, Nationally Recognized 
Accrediting Agencies and Associations (1972). 

116/ Id. at 5. 
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At least in theory, the AVMA may use its accreditation 
power to limit entry into the profession. Because the AVMA 
is composed exclusively of veterinarians who may consider proprietary 
interests in their decision-making, it seems that this hypothesis 
deserves examination. 

The AVMA will not accredit a veterinary college, regard
less of its physical plant or academic quality, unless the college 
is part of an "accredited institution of higher learning." 117/ 
That is, before a veterinary college can be accepted by the-
AVMA, it must be part of an institution previously accredited 
by an agency recognized by H.E.W. 's Office of Education. This 
requirement makes establishment of specialized veterinary colleges, 
whether profitmaking or not, quite difficult. 

The costs imposed by the AVMA accreditation standards are 
very high. The experiences of the New England College of 
Veterinary Medicine (NECVM) serves as a recent example of costs im
posed, inter alia, by these standards. 118/ As of 1974, NECVM was 
estimated to need $35 million in "start-up" funding. 119/ This fig
ure does not include land acquisition, since the State of Massa
chusetts has donated over 100 acres to NECVM. It was estimated 
t hat NECVM would need 96 faculty members for a student-to-faculty 
r atio of 1 to 4. The 1 to 4 ratio, while not an explicit require
ment of accreditation, seems to be an accepted standard for 
veterinary education. 120/ 

The high costs imposed by accreditation, coupled with the 
r equirement that veterinary schools be an integral part of an 
accredited university, seem to make it economically unfeasible for 
private, proprietary corporations to enter the veterinary education 
market. Even though demand for veterinary education is high, meet
i ng this demand is left completely to state and federal govern
ments. 

Staff is aware of only one case in recent times where a 
veterinary school was denied accreditation. This concerned 
Middlesex University (the precursor of Brandeis). Middlesex 

117/ AVMA, Essentials of an Acceptable Veterinary Medical School 
(undated publication, submitted by R. L. West, Assistant Director 
of Scientific Activities, AVMA, July 3, 1975). 

118/ Cole, supra note 58 . 

119/ Id. at 97-111. 

120/ ~' California Postsecondary Education Cornrn., Veterinary 
Medical Education in California: An Assessment of the Need for 
Expansion (April, 1976). 
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was a private school operated as a proprietary corporation. 
It appears that Middlesex was denied accreditation primarily 
because of its proprietary status . 121/ 

Although accreditation costs are high, a number of 
new state schools are in planning or implementation stages . 
Even if these schools become fully operational , they still will 
not be able to meet demands for either education or veterinary 
services . 122/ 

Accreditation of veterinary colleges by the AVMA raises 
several questions which the staff has not yet fully investigated: 

1. Can veterinary education of high quality be offered 
at reduced costs? 

2 . Is proprietary veterinary education a reasonable 
alternative to public education? 123/ 

3. Is it feasible to have a body other than AVMA recog
nized as an accrediting agency? 

4. Are there alternative means of providing veterinary 
education which would not require four years of in-house 
training? 124/ 

Until these and other questions are answered, we can only hypothesi ze 
that current accreditation standards act as effective barriers 
to entry into the veterinary profession. 

121/ See Kay, Whatever Happened to Middlesex University?, 
Brandeis University Gazette, June 27, 1974, at 7. 

122/ See Table 4 supra. 

123/ Cf. 63 J.A . B.A. 315 (1977). A recent study by the American 
Bar Foundation concluded that the "nature of ownership does not 
distinguish the quality of unapproved law schools . " As a result 
of this study, the American Bar Association has invited proprietary 
law schools to apply for ABA approval during a two-year trial 
period. 

124/ One alternative that has received some consideration is 
certification for specialty areas. Another alternative suggested 
is an externship program in conjunction with regular in-school 
training. This latter alternative would theoretically free up more 
spaces in veterinary colleges since at least one-quarter of the 
students would be off campus at any given time . 
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3 . Composition of Veterinary Licensing Boards 

According to the most retent information made available 
to staff, forty-three of the fifty state veterinary licensing 
boards a r e composed exclusively of veterinarians. California, 
Iowa, and Maryland each have two lay members on their boards, 
and Arkansas, Massachusetts, Michigan and New Jersey each have 
a single lay board member. 125/ The AVMA in its MOdel Practice 
Act recommends that state veterinary boards be composed exclusively 
of veterinarians: 

A person shall be qualified to serve as a member of 
the Board if he is a graduate of a veterinary school, 
a resident of this state, and has been licensed to 
practice veterinary medicine in this state for the 5 years 
preceding his appointment. No person may serve on the 
Board who is, or was during the 2 years preceding his 
appointment a member of the faculty, trustees, or 
advisory board of a veterinary school. 126/ 

In the majority of states (including some which have 
lay board members), the governor appoints veterinary board members 
from lists provided by the state veterinary medical association. 
This , too, is in keeping with the AVMA's Model Practice Act. 
The AVMA's Model Practice Act included a provision concerning 
the right of veterinary associations to recommend board members 
for gubernatorial appointment because "it was felt that bringing 
the state associations into the procedure in this way tends 
to unify the aims of the regulatory agency with those of the 
professional society." 127/ The desired unification of the aims 
of veterinary associatiori'S""with those of licensing boards seems 
to illustrate that the draftsmen of the AVMA's Model Practice 
Act regard licensing boards as servants of the profession 
rather than the public. 128/ 

125/ See responses to State Board Questionnaire and the veterinary 
practice-acts of the states noted. 

126/ AVMA Model Practice Act (hereinafter "MPA"), at 2. The 
Model Practice Act was drafted by the AVMA Judicial Council 
and approved by the House of Delegates in 1964. It is designed 
t o give guidance to the states in "upgrading" their practice 
acts in conformance with the aims of the AVMA. 

127/ Id. at 7. 

128/ Cf. Sec. IIC infra which discusses how the intertwining 
o-r-interests of veterinary boards and veterinary associations 
affect the disciplining of state licensees . 
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Veterinary boards are generally state instrumentalities 
operating under delegated authority from the legislature. They 
perform two principal functions: (1) They regulate the original 
licensure of veterinarians in the state; and (2) through the 
disciplinary powers granted them, they police the activities 
of licensees. Both functions are ostensibly designed to serve 
a single purpose, to protect the public from the harm which 
would presumably ensue absent regulation. In protecting the 
public ' s interest, veterinary boards are given extensive powers 
which may have a substantial impact on the economic welfare 
of the profession. Because the vast majority of boards are 
composed exclusively of veterinarians, we must question the 
soundness of granting the profession authority which is tantamount 
to self-regulation. 

The potential conflicts which may arise from the exercise 
of an all-veterinarian board's disciplinary powers are of particular 
concern. It is a fundamental principle of law that those with 
substantial interests in the outcome of legal proceedings should 
not adjudicate such disputes. 129/ Yet this seems to be allowed 
under the authority granted many veterinary boards. 130/ 

Some recent examples of the evils of self - regulation 
were stated in an article appearing in the Washington Post . 131/ 
This article cites several cases concerning the Maryland Sta~ 
Board of Veterinary Medical Examiners: 

The witnesses complained that when they sought redress 
before the State Board of Veterinary Medical Examiners, 
which is supposed to regulate the profession, they 
got no results or unsatisfactory results. This, they 
testified, was due in part to the fact that many of 
their complaints were against members of the veterinary 
board which is supposed to rule on the complaints. 132/ 

The "witnesses" referred to in the above quotation were 
all consumers testifying before a committee of the Maryland Senate 
considering a bill to restructure the veterinary board. The contras t 
between the consumers' and the veterinarians' views of the board wa s 
sharply drawn. For example, one consumer testified that "bringing 
a complaint to this board is like bringing a civil rights complaint 

129/ See text accompanying note 136 infra. 

130/ See Sec. IIC infra. 

131/ Barbash, Pet Clinic Abuses in Md. Heard, Washington Post, 
March 4, 1976, at Dl. 

132/ Id. 
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to the Ku Klux Klan." 133/ At the other extreme, a veterinarian 
opposing the legislation said: 

It is basic that a person be judged by his peers . 
I don't think any vet in this state minds being judged 
by that board because they're doing a damn good job. 134/ 

Several board members, including Dr. Robert Patterson, were cited 
in the article as subjects of complaints from consumers. In 
Dr. Patterson's case the President of the Board confirmed that 
he "was sworn in as a member of the Board just 15 minutes before 
that case [concerning Patterson] was to be heard." 135/. As of 
March, 1976, the Maryland Board had never revoked any veterinarian's 
license. 

The conflict of interest apparent in decisions of 
industry-dominated 1 icensing boards has been considered by the 
Supreme Court. In Gibson v. Berryhill, several licensed optometrists 
who were not members of the Alabama Optometric Association were 
charged by the association with unprofessional conduct because they 
were employed by Lee Optical Co., a for-profit corporation. 136/ 
The charge was made to the Alabama Optometry Board which was composed 
exclusively of association-optometrists. In upholding a district 
court injunction against the board's continuance of disciplinary 
procedures brought under 42 U.S.C. 1983, Mr. Justice White stated: 

Because the Board of Optometry was composed solely 
of optometrists in private practice for their own 
account, the District Court concluded that success 
in the Board's efforts would possibly redound to the 
personal benefit of members of the Board, sufficiently 
so that in the opinion of the District Court the Board 
was constitutionally disqualified from hearing the 
charges filed against the appellees .... [W]e affirm 
[the District Court's opinion]. 137/ 

133/ Itl. 

134/ Id. 

135/ Id. 

1 3 6/ Gibson v . Be r r y hi 11, 411 U . S . 56 4 ( 19 7 3 ) • 

137/ Id. at 579. 
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Gibson v. Berryhill presented a relatively clear 
case of potential pecuniary interests inuring to the benefit 
of licensing board members. Nearly half of the licensees regulated 
by the board worked for corporations and it was the board's 
intent to disqualify all of them from practice. However, there 
seem to be less apparent pecuniary interests inherent in many 
other activities which licensing boards, including veterinary 
medical boards, are empowered to undertake. 

Many veterinary boards, for example, set the exact 
standards for licensing in their respective states. In setting 
such standards, boards may exclude potential competitors. Veterinary 
boards also discipline licensees for engaging in "unprofessional 
conduct," generally defined by reference to ethical standards 
of private associations. The breadth of such standards may 
also permit the exclusion of competitors, particularly price-
cutting veterinarians. 

The inherent conflicts manifested by self-regulated 
o6cupations have been recognized for some time. For example, 
Walter Gellhorn wrote in 1956: 

Seventy-five percent of the occupational licensing 
boards at work in this country today are composed 
exclusively of licensed practitioners in the respective 
occupations. These men and women, most of whom are 
only part-time officials, may have a direct economic 
interest in many decisions they make concerning admission 
requirements and the definition of standards to be 
observed by licensees. More importantly, they are 
as a rule directly representative of organized groups 
within the occupations. Ordinarily they are nominated 
by these groups as a step toward a gubernatorial or 
other appointment that is frequently a mere formality. 
Often the formality is dispensed with entirely, appointment 
being-made directly by the occupational associations--
as happens, for example, with the embalmers in North 
Carolina, the dentists in Alabama, the psychologists 
in Virginia, the physicians in Maryland, and the attorneys 
in Washington. 138/ 

In staff's view, the majority of state veterinary boards 
exhibit many of the same negative attributes addressed by Professor 
Gellhorn. Boards composed exclusively of veterinarians (who often 
directly represent the interests of veterinary associations) make 
important decisions which affect both their peers and the public. 
Many of these decisions must be questioned because they are likely 
to be based on the economic interests of veterinarians to a much 
greater degree than they are based on the interests of the public. 

138/ w. Gellhorn, Individual Freedom and Governmental Restraints 
140-41 ( 1956). 

38 / 

4. Restrictions on Mobility Between States 

. . Veterinarians. licensed in one state who wish to obtain a 
l1cense 1n anoth~r state may face a variety of barriers. Each 
stat~ has es~abl1shed requirements for licensure of veterinarians 
prev1~usly ~1censed in another state. These range from a simple 
oral 1nterv~ew to complete re-examination. The AVMA, in its 
Model Pract1ce Act, recommends the following reciprocity standard: 

The ~oar~ may issue a license without a written 
exa~1nat1on to a qualified applicant who furnishes 
sat1sfactory proOf that he is a graduate of a · 
veterinary school and who: 

l~ Has for the pa~t.5 years ~ext.prior to filing his applica
tlon.been a pract1c1ng veter1nar1an licensed in a State 
terr~tory, or di~trict of the United States having lice~se 
requ~rements, wh1c~ were substantially equivalent to the 
requ1rements o£ th1s act; or 

2} H~s w!thin the 3 years next prior to filing his 
appl1cat1on successfully completed the examination 
conducted by the National Board of Veterinary Examin~rs. 

At its discretion, the Board may orally or practically 
examine any person qualifying for licensing under 
this section. 139 

. This standard would allow a recent graduate who has taken 
the Natlonal.B<;>ard Examination to move rather freely between 
states. Add1~1onally, under the Model Practice Act, a veterinarian 
who has prac~1ced for more than five years may be reasonably as
su~ed of.a h1~h de~ree of mobility. Veterinarians attempting to 
ga1n rec1pr<;>c1ty l1censu~e in s~ates ~h~ch have not adopted the 
Model Pract1~e Act may f1nd the1r mob1l1ty more constrained. For 
example, a l1censed veterinarian wishing to practice in Florida 
must meet the following requirements: 

(a) Be 21 years of age and a citizen of the u.s. or 
h~v~ filed a petition of intent to become a naturalized 
c1t1zen. 

(b) Be of "good moral character" and has not committed 
any ~ct or.offense within or without the State of 
Flor1da.w~1ch would constitute the basis for disciplining 
a pr~ct1t1oner of veterinarian medicine pursuant to 
sect1on 474.35. 

139/ See MPA, supra note 126, at 3-4. 
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(c) Has graduated from a school or college o~ ~eterinary 
medicine maintaining a standard and reputab1l1ty approved 
by the b~ard pursuant to section 474.131, within the past 
twenty years and practiced continuously for the past twelve 

years. 

(d) Currently holds a valid license to practice veterinary 
medicine in a State which uses the American Veterinary 
Medical Association examination as one of the criteria 
for licensing veterinarians to practice in that State. 

(2) The board may develop a standard ora~ examination.and 
establish minimum standards therefor wh1ch each cand1date 
shall be required to pass successful~Y· However, t~e 
applicant must be given adequate not1ce of the examlna
tion as to the time, place, nature, and scope thereof ~nd 
a statement of the reasons for requiring such examinat1on. 

(3) A license so issued by endorsement shall b~c~me 
void and of no force and effect unless the rec1p1ent 
utilizes the same by actively engaging in the practice 
of veterinary medicine in this State within three 
years after issuance of the lic~n~e and c~ntinues 
his practice in Florida for a m1~1mum per1od of twelve 
consecutive months. Use and res1dence may be p~s~poned 
until the holder has been discharged from the m1l1tary 
service of the United States. 

(4) The board may promulgate rules.and regul~tions~ 
to be applied on a . uniform and cons1stent bas1s, wh1ch 
may be necessary to carry out the provisions of this 
section. 140/ 

According to the Florida Board of Veterinary Medicine, no state has 
licensure requirements "equivalent" to Florid~'s. 141/ Therefore, 
since Florida has no reciprocity agreements w1th other states, all 
licensure applicants must meet the sa~e examination require~ents 
regardless of their licensure status ~n other stat~s or the1r 
length of experience. 142/ The same 1s true of Ar1zona and 
California. 143/ 

140/ Fla. Stat. Ann. § 474.141 (West Supp. 1976). 
/ 

141/ Conversation between president of Florida Board of Veterinary 
Examiners and J. Phelan, FTC, May 19, 1975. 

142/ Id. 

143/ See California and Arizona responses to State Veterinary Board 

Questionnaire. 
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Another interesting aspect of Florida's licensure 
requirem~nts is the manner of examination. The following statement 
appe~rs 1n a report from Raoul Arreola, a testing consultant, con
cernlng the procedures of the Florida Board of Veterinary Medicine: 

The examination procedure consists of a series of 
paper and pencil tests of lengthy duration. we were 
informed that it was not unusual for the tests to 
last from 8:00 a.m. to late in the evening for each 
of the three days of the exam. 

* * * 
One of the most serious problems we encountered was 
in the administration of the National Board Exam which 
comprises only one part of the state board examining 
procedure. Normally the National Board Exam as admin
~stered nationally is given under standardized procedures 
1n three 3-hour testing periods taking 1 1/2 days. 
The State Board of Exa•iners, however, forced the 
candi~ates to take the exam in one afternoon stretching 
late 1nto the evening. Additionally, the examiners 
reduced the time in order to complete the exam by 
11:00 p.m. that night. 144/ 

. .This process seems designed to discourage veterinarians 
fro~ ~1tt~ng for the examination. Its effect is especially 
deb1l~tat1ng for older veterinarians who have not recently attended 
veter1n~ry col~ege •. Although there may be legitimate reasons 
for str1ct rec1proc1ty standards, they seem to be designed primarily 
to con~r~l the suppl~ of licensed veterinarians. Thus, restrictions 
on mob1l1ty may be v1ewed as barriers to entry. 

6. Licensure of Foreign-Educated Veterinarians 

During and shortly after World War II, a number of 
foreign veterinary colleges were "recognized" or approved by 
~he AVMA. Vete:inarians stationed in Europe, Asia, and Africa 
1nspec~ed vet~r1nary colleges and recommended approval or disapproval 
of the1r curr1cula and facilities. This process was continued 
as long as there were plentiful numbers of American veterinarians 
in foreign countries who could act as "mini-accreditation bodies." 

For.a number of reasons, this process proved unreliable. 
As a result, 1n the late 50's and 60's foreign schools were no 
longer officially recognized. Instead, many states (with the 
approval of the AVMA) simply allowed any foreign veterinary 
graduates (FVG's) who could reasonably call themselves veterinary 
graduates to sit for examinations. 

144/ Arreola, Report on Veterinary Board Licensing Examinations, 
presented to Committee on Commerce, Florida House of Representatives, 
1974. 
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This procedure, too, proved unworkable primarily because 
many FVG's were unable to pass licensure examinatio~s after . 
repeated attempts to do so. Conseq~ently, the.AVMA s Cou~cil 
on Education established the Educational Council for Foreign. 
Veterinary Graduates (ECFVG) in 1971. 145/ ~he ECFVG.was designed 
to examine FVG's who wished to be licensed in the United States. 
Individual licensing boards have amended their practi~e acts 
or regulations to recognize the ECFVG standards for licensure 
in their respective states. 

Under the ECFVG requirements, a foreign graduate must 
undertake a four-step process before he or she is eligible to 
take the national board or state examinations: 

(1) First, the candidate must submit.proof of gradua~io~ from 
a veterinary college. This requirement, ~tself, may be difficult 
to meet since transcripts written in English.are generally.re
quired. This may involve expensive translation of transcripts and 

other credentials. 

(2) Second, the candidate must subm~t :!?roof of hi~ ability to 
communicate in English, which may be satisfied by passi~g the 
Educational Testing Service's Test of English as a Foreign Lan-

guage. 

(3) Next, the candidate must sit for the ECFVG 
The examination is given only in the United States. 
foreign medical school graduates, the FVG must come 
States to be considered for licensure. 

examination. 
Thus, unlike 

to the United 

(4) When the candidate has successfully completed the first 
three steps, he or she must then satisfactor~ly comp~e~e one year 
of supervised clinical experience in a veterinary c~in1c apJ?roved 
by the ECFVG. 146/ The AVMA does no~ help the.cand1dates find a 
clinic for the requisite year's service. C~nd~date~ must make 
their own contacts and arrangements. The d1ff1cult1es faced by 
FVG's are well summarized in the informational booklet given to 
ECFVG candidates: 

145/ See Freeman, A Brief History of the AVMA, 169 JAVMA 120, 
125 (1976). 

146/ Id. 
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The applicant will report the name and address of 
the clinic or practice and the name of the supervising 
veterinarian to ECFVG as soon as arrangements are 
completed. The applicant must be prepared to support 
hi~self during this year and in most university clinic~ 
will be expected to pay tuition comparable to that 
paid by regular students. It is the intent of the 
E~FVG tha~ an applicant will not receive pay for work 
directly 1nvolved in the evaluated clinical experience. 147 

Once the ECFVG certificate is obtained the candidate must 
then apply for licensure in the state where he intends to 
practice and submit to that state's usual examination process. 
Thus, the ECFVG certificate is akin to a degree from an AVMA 
accredited school. 

. The ECFVG program appears to discriminate against 
fore1gn graduates in a manner which is inconsistent with the 
national demand for veterinarians. The one year's uncompensated 
service required of ECFVG candidates seems to be intended to 
make the FVG's licensure more difficult than necessary. We 
can conceive of no legitimate purpose for this requirement. 
Sta~istics support the proposition that the ECFVG program is 
designed to keep out FVG's. The following status report covers 
the period from the inception of the ECFVG program in 1973 to 
November 12, 1976. 

TABLE 7 

STATUS OF ECFVG PROGRAM AS OF NOVEMBER 12, 1976 

Number of candidates registered 345 

Number of examinations given since start 
of program January 1, 1973 466 

Number of candidates taking the examination 
since start of program 238 

Number of candidates passing the examination 

Number of certificates awarded 

148 

31 148/ 

147/ AVMA Council on Education, Information for Graduates of 
Veterinary Colleges Outside the U.S. and Canada 6 (Dec. 1, 
1974) (emphasis added). 

148/ Unpublished report of the AVMA submitted in response to FTC 
request: received December 10, 1976. 
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Although these figures are somewhat confusi~g, ~t appears 
that some of the 238 candidates taking the ECFVG exam1nat1?n h~ve 
done so more than once. If we use the figures of 466 exam1nat1ons 
given and 148 passing scores obtained, the pass rate is only 
32 percent. Only 31 or 9 percent of the registered candidates 
had gone through the entire program as of November~ 1976. It 
is unknbwn how many bf these 31 have actually rece1ved state 
licenses. 

The ECFVG program applies in the states which recogni~e 
it to both American and alien FVG's. In Massachusetts the requlre
ments apply to FVG's even if they have a valid licen~e f~om another 
state. We have received correspondence from a veter1nar1an . 
licensed in Pennsylvania who is a graduate of a Greek veter1nary 
college. 149/ This individual also has an adv~nce~ ~egree.from an 
American school and has published scores of sc1ent1f1c ~rt1cles. 
related to veterinary medicine. Although he has been l1censed.1n 
Pennsylvania for several years, the Massachusetts ~oard ?f R:gls
tration in Veterinary Medicine has refused to cc:n~1der h1s. l1censure , 
application until he has ob~a~ned an . ECFVG c:rt1~1c~te. Mas~achusetts 
stance has effectively proh1b1ted th1s veter1nar1an. s entry 1nto 
the state even though statistics indicate that Massachusetts 
suffers from a shortage of veterinarians. 150/ 

7. Ownership Restrictions 

Corporations or other businesses not con~rolled b¥ . 
veterinarians are general~y prohib~t:d from employ1n~ ~e~er1nar1ans 
for the practice of veter1nary med1c1ne. Thes: proh1b1t1on~ . take 
two essential forms. First, most states restr1ct the pract1ce 
of veterinary medicine to licensed professionals. Ex~ept ~or 
professional veterinary corporations which are ~ecogn1zed 1n 
some states, corporations are barred from pract1ce. 151/ . . 
Second veterinarians are ethically prohibited from pract1c1ng 
"under'terms and conditions which tend to interfere with the 
free exercise of [their] judgment." 152/ 

In 1970, the AVMA issued a Statement on Corporate Ownership 
of Veterinary Practices which appears to reflect the "official" 
attitude of the profession. 153/ This statement says in part: 

149/ Letter from Dr. V. Theodorides to F. K. Smith, FTC, dated 
January 21, 1977. 

150/ Cole, supra note 58, at 44. 

151/ See, ~' Florida's Veterinary Practice Act, Appendix 3 
In'Ira.--

152/ AVMA, Principles of Veterinary Medical Ethics, Sec. III. 

153/ See 156 JAVMA 14 (1970). 
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The American Veterinary Medical Association believes that 
the public interest will be served best when decisions 
affecting the care and treatment of animal patients are 
mad~ by veter~na:ians • .. Therefore, the American Veterinary 
Med1cal Assoc1at1on recommends that private practices of 
veterinary medicine be governed by veterinarians rather 
than nonprofessional individuals. 

* * * 
So Shat all animal patients will secure the best possible 
med1cal care, veterinarians should retain full control 
over all erofessional corporations, associations, 
or ea~tnerships whose members practice veterinary 
med1c1ne. 154/ 

Thus, the AVMA restricts ownership of all forms of 
buSiness arrangements offering veterinary care to licensed veteri
narians. W~ile this restriction has no legal validity, it may 
be used to 1nterpret the "ethical" standards for veterinary 
care. 

Staff is aware of several corporations which have 
considered entering th~ veterinary care market. 155/ Apparently, 
s~me o~ these corporat1ons were confronted by state veterinary 
l1cens1ng boards and abandoned their plans. There are no non
veterinarian controlled corporations of which we are aware that 
provide private veterinary care. 

Unless the restrictive standards on the ownership 
of veterinary practices are changed, it is doubtful that the 
profession can ever perform competitively. One of the hallmarks 
c;>f competitive industries is relative ease of entry. Entry 
1nto veteri~ary medicine i~ difficult enough for those wishing 
to become l1censed profess1onals. Entry by nonprofessionals 
is virtually impossible. 

8. Regulation of Veterinary Auxiliaries 

.unt~l the late 1~60's almost all lay assistants working 
for veter~nar1ans were tra1ned on the job. Their job titles 
and funct1ons were determined by the veterinarians for whom 
they wo:ke~. This system began to change with the development 
of spec1al1zed college courses for "animal technicians." 

154/ ~(emphasis in original). 

155/ Staff obtained this information during interviews with 
AVMA staff members and others. 
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d d · the time when techni-These courses were deve~ope u~~n~heir appearance seems 
cal training money wa~ ~~ee~~ a~~~~=~!~o~ off-guard. 1561 That is, 
to have caught ma~y.wlt ln e develo ed in response to the 
many animal technlclan pr~gramlsf 'lit¥es rather than the actual perceived needs of edu~atlona acl 
demands of the profess1on. 

. . . nals began to stress the need Around 1969, veterlnary JOUr th AVMA formed 
. 1 t h icians 1571 In response, e 

to regulate an1ma · ec ~ • A creditation of Training for 
a body calle~ ~he "Comml~t)e: ~~SicBy 197 5, CATAT accredited 16 
Animal Techn lC 1ans ( CA~A. • --·- then in existence. 15 9 I 
of the 57 animal technlc~an progr~m~ in the adoption of state 
Additionally, CATAT was llnstru~~n :ctivities of animal technicians. statutes designed to regu ate e 

animal technicians are regulated in 21 states 
Currently, 'f' . tion process 1601 In 14 of 

through a registration or .c~rtl l~= registered ~ith"state veterinary 
these states animal technlchlanst~er seven states they are registered examining boards. 1611 In t.e ? 
with state veterinary assoclatlons. 1621 

d' to a leading educator of animal technicians, 
. . Accor !ng . . ered" rather than "licensed" because . 

techn1?1an~ ar~ reglst. ri ht to "do something on the1r 
licensLng 1mpl1es, ~o hlm, the . g s~d to express the actual status 
own." The registratlo~ prohcess lS :t provide services on their own, of technicians~ that 1s, t ey cann 

· ·1 on Educ~tion, We Need You, 15 6 I See , ~, Editorial, ~A'!i.V~M~A:..;,. ~C~o~ugn~c:_;l~~~~~:.!:!.!~~!:.......:~....;;.;...::;..:;...;... 
Veterinary Economics 10 (May, 1969). 

1571 Id. 

. 1975 to "The Committee on Animal Techni-
1581 This was changed L~ . " b t the acronym "CATAT" remained. cian Activities and Tralnlng, u 

1591 See 168 JAVMA 207 (1976}. 

1601 Id. 

1611 Id. 

1621 Id. 
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but must be under the constant supervision of a licensed 
veterinarian. l&ll 

While it can be argued that regulation of veterinary 
technicians serves the public welfare, it appears that such regula
tions also serve the profession's welfare. The profession benefits 
from the regulation of technicians' activities, because the present 
regulatory scheme limits to veterinarians the performance of those 
functions defined as "veterinary practice.~ In our view, some 
of the activities comprising veterinary practice could be performed 
by technicians. In fact, accredited technician training facilities 
teach their students techniques which they are required to learn 
but are prohibited from using. 164/ 

The increasing use of animal technicians has clearly con
tributed to improved efficiency in the delivery of veterinary care. 
In staff's opinion, however, the full potential for increased ef
ficiency through the use of animal technicians will not be realized 
until technicians are permitted to do what they are capable of 
doing. Technicians should not remain under the absolute control of 
veterinary boards or veterinary associations. Veterinarians have 
too great a proprietary interest in technicians to be the only ones 
regulating their activities. 165/ 

1631 Conversation between Dr. H. W. Knirk, Michigan State 
University, and L. Petros, FTC, May 26, 1976. Staff would draw 
quite a different distinction between registration and licensing. 
In our view, both "registration" and "licensing" may be used 
to officially recognize members of an occupation. Registration 
differs from licensing in that the latter requires special attainments 
such as college degrees or successful completion of examinations. 

1641 See, ~, Barker, Helping Veterinarians Is a Growing Job 
Field, Kansas City Star (Magazine Supplement}, March 14, 1976. 

1651 See Section ID supra. 
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9. Conclusions 

E ch of the regulatory activities discussed in this 
. a . · t ffect the economic performance of . 

section has.the capacity oaf . ditation of veterinary education the profession The system o accre . . 
t limit the number of places available at veterinary 

~~l~=~=s. 0 co~trol of veterinary l~cens~ng by members.o~tt~~ ~~~-
fession may result in decisions which.give greater weig . Re-

i~t~r~~tsso~nt~~ep~~~r~~!;no~h~~c~~=e~n~~~~~~~i~~e~:em~;b!~~ificially 
s rIC Ion . 1 of veterinarians in each state. The ECFVG 
r~6u;:!em;~:ss~~~r~ of foreign-educated.veterinari-7ns extremely 
~if~icult. · Restrictions on the own~rsh1p of ~e~erinary care 
f 'l't' and the regulation of animal technicians apparently 
r=~~c~ ~~! etition from non-veterinarians. Overall, these . . 
regulatorypactivities have the capacity to preclude competitive 
behavior. 

This report recommends a Trade ~egulation Rul~ c~ncerned 
with another aspect of veterinary reg~lation, thed~estric~Io~a~!r 
advertising by members of the profess1on. As we 1s~us~ 1n 

· h' ulatory activity may also be perce1ve as sec~lons, ~ 7s regd substantially detrimental to consumers. ~e do 
~~~ 1 ~~~~~~ 1 ~~v=n~nour investigation of the veterina:y profes~lons-

. is ~ 0 osed rule. Indeed, we expect to cont1nu~ our 1~ve ;~~~t1~n 0~ o~her aspects of regulation r~vi~wed in.thls sect1on 
and, if warranted, recommend further Comm1ss1on act1on. 
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II. PUBLIC AND PRIVATE RESTRAINTS ON VETERINARY ADVERTISING 

A. Publiq Restraints 

It is evident from staff's investigation that consumer 
access to information about veterinary goods and services is 
totally inadequate. One major obstacle to such access is the 
existence of a panoply of state laws and regulations which, 
in a variety of ways, restrict the ability of veterinary service 
industry members to disseminate such information. 166/ 

One of the principal purposes of the proposed trade 
rule is to preempt the enforcement of such laws and rules in 
order to facilitate the dissemination of information about veterinary 
goods and services to the public. Appendix 3 contains a narrative 
summary of the laws and regulations of each state and the District 
of Columbia relating to the ability of veterinary service industry 
members to advertise. Data for this summary was obtained in 
the following manner: 

(1) The majority of the information was received in 
response to a voluntary questionnaire sent to the state veterinary 
licensing authorities in each state and the District of Columbia; 167/ 

(2) Where necessary, state licensing boards which 
did not respond to our questionnaire were contacted again and 
asked specifically for all laws and regulations related to the 
practic~ of veterinary medicine in their respective states; 

(3) Where we did not receive responses from either 
request, we researched the statutes and regulations of each 
state for relevant material; 

(4) In response to our Notice of Intent to Recommend 
Rulemaking, 168/ we received a number of current copies of laws 
and regulations; these were cross-checked against materials 
already received~ 

We believe that Appendix 3 is a summary of the most 
currently available laws and regulations which may restrict 
advertising by veterinarians. These restrictions take four 
essential forms: 

166/ The second major obstacle to access is the existence of a 
structure of private restraints usually effectuated through "codes 
of ethics." Private restraints are discussed in the following 
section. 

167/ See Appendix 1 infra. 

168/ See Section VIII and Appendix 6 infra. 
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1. Nine states have specific advertising restrictions 
within their veterinary practice acts or general occupational 
licensure statutes. These states are Arkansas, Connecticut, 
Illinois, Iowa, Nevada, New Jersey, Ohio and Utah. 

2. Six states through their practice acts, prohibit "false, 
misleading or unprofessional" advertising by veterinarians. These 
states are Delaware, New Hampshire, Indiana, Louisiana, North 
Carolina, and West Virginia. Veterinary licensing boards in these 
states generally refer to private ethical codes when determining 
what constitutes "unprofessional" advertising. 

3. Thirteen states restrict veterinary advertising through 
rules or regulations adopted by their veterinary licensing boards 
pursuant to statutory authority. These states are Alaska, Florida, 
Georgia, K~nsas, Kentucky, Maryland, Nebraska, New Mexico, Oklahoma, 
Texas, Virginia, Washington, and Wyoming. 

4. Seventeen states restrict veterinary advertising 
thiough the enforcement of their practice acts which prohibit 
veterinarians from engaging in "unprofessional or unethical 
conduct." These states are Alaska, Arizona*, Colorado*, Hawaii*, 
Idaho, Maine, Massachusetts, Mississippi, Missouri*, Montana, North 
Dakota*, Pennsylvania*, Rhode Island, South Carolina~, South 
Dakota, Tennesse~, and Vermont. Those states marked with an 
asterisk have adopted specific ethical codes which define 
"unprofessional conduct" to include most forms of advertising. 

Michigan appears to have no legal restrictions on 
advertising by veterinarians. However, the State Veterinary 
Medical Board, in response to our State Board Questionnaire, 
indicated that all forms of advertising are prohibited. 

Wisconsin allows veterinary advertising for "non-variable 
services" and "informational services". Advertisements for 
"variable services" are prohibited. According to the office of the 
Attorney General of wisconsin, variable services include almost 
everything a veterinarian does, including such routine procedures 
as rabies inoculations. 

Three states and the District of Columbia have no legal 
restrictions on veterinary advertising. These states are 
California, Minnesota, and Oregon. 
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B. Private Restraints 

is the pri;~~p!~e~!~{~n:~t~~~~:~~i~~dical As~oc~ation (AVMA) 
~n the United States. Of the ;st: al association of veterinarians 
ln the United States 25 645 ~mated 27,889 veterinarians 
~he AVMA as of Janua;y 1: 1976~rl62 percent, were members of 
IS ~prerequisite for membersh' ~/ Generally, AVMA membership 
medical associations (VMA's). lp In state and local veterinary 

The stated objecti f h . 
science and art of veterina ve o .t.e Avr:tA lS ~o "advance the 
to.public health and agricuf~u~:d;;ci~~~ Itcl~ding its relationship 
th1s objective the AVMA h · -- . n urtherance of 
Veterinary Medical Ethics"a~hpro~ul~ated Its "Principles of 
each association member must ~~:~~;.t~~l;AVMA Code"), with which 

The current AVMA Code w d . the 1952 "Principles '' Th . as a opted In 1960 to supersede 
is purposefully broad I~ ~an~ua~e of the current AVMA Code 
ann?tations, to serve.as anlsth~Slined~ together with more specific 
medical associations: e Ica gulde for local veterinary 

~~~~1~I'aa;;t;~~sti9ns of ethical behavior on the 
with by his loca~a~~=~c~h~~ld,be co~sidered and dealt 
committee • . • . a 1 9n s ethics or grievance 
the local level ~a In s~me In~tances, a solution at 
the ethics . y be Impossible and referral to 
be advisabl~omm~~tee.of the state association may 
at either lo~al o~asionally, a problem not resolved 
by the AVMA Judicia~t~~~nl~~els should be.con~idered 
annotations on such . Cl · · · · Having Issued 
listings and advertit~plc~ as telephone directory 
should be left f . Sing lt [the Judicial Council] 

ree to deal with such b d 
as admission and dismissal .of AVMA roa er problems 
It's the 1 1 d members • . . . 
decide wh ~~a an state ethics committees that should 
or wheth e er.someone's telephone listing is acceptable 
large. 1~~/a Slgn on a veterinary hospital is too 

169/ AVMA, Directory-1976, at B-216-18. 

170/ AVMA, Constitution art. II. 

171/ A condition of membershi . h . 
"comply with the provisions p ln . t e A~ I~ that members must 
Principles of Ethics of the ~f th~ C?nStltUtion, Bylaws, and 
art. III,§ 3; cf. text acco ssoc:atlon." AVMA, Constitution 

-- mpany1ng note 315 infra. 

1 7 2/ A VMA Pr · · l - , lncip es of Veterinary Medical Ethics, "Introduction." 
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In other words, all member veterinarians are subject to the broad 
sanctions of the AVMA Code as interpreted in specific cases by 
local or state associations. Sanctions range ~rom censure to loss 
of membership in the association. These sancti?ns ~ppear to be 
sufficient to chill advertising by member veterinarians. 

It is quite clear from the annotations to the Preamble, 
that the AVMA intends to apply the AVMA Code as universally as 
possible: 

1952 Report: Our educational program should be intensified 
on a national scale, and emphasis should be pl~ce~ 
on the importance of the enf~rc~ment of the Principles 
by local and component associations. 

Recommendations: 

(1) That all component assoc~ations that.h~ve not 
done so, adopt the AVMA Principles o~ a simila~ code 
of ethics, and all associations appoint an active 
committee on ethics. 

(2) That all state associations endeavor to include 
in the programs of their state meetings, a paper or 
discussion on professional ethics. 

(3) That since a good many violations of the Pri~ciples 
have been observed during the first year.of practice, . 
it is suggested that the teaching of ethics and professional 
morals be intensified in the schools. 

(4) That the Principles be given a thorough study 
with a view to clarification of certain sections and 
amendments to strengthen it. 

(5) That a more determined ' effort be made to enforce 
the Principles in their entirety. 173/ 

Section II of the AVMA Code is concerned, in part, 
with advertising by veterinarians: 

A veterinarian may choose whom he will serve. Once 
he has undertaken care of a patient he must not negle~t 
him. In an emergency, however, he should rend~r.servlce 
to the best of his ability. He should not sollcit 
clients. 174/ 

173/ Id., Annotation to Preamble, "Principles Applicable to All ... 

174/ Id., Sec. II [emphasis added]. 
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Alt~ough this section of the Code includes a number of broad 
:th1~a~ co~cep~s other than.a genera~ prohibition against 
solicitation, all of the 1nterpret1ve language in the section 

as w~l~ as.all of the annotations deal with advertising. By way of 
clarlfication, advertising is defined in a "comment" to Section II: 

The.word "adver~ising" in relation to the veterinary 
med~cal profess1on must be taken in its broadest terms. 
It In~lud~s a~l those methods by which a practicing 
v~ter1nar1an IS made known to the public, either by 
h1~self or by others without his objection, in a manner 
which ca~ ?e fairly regarded as having for its purpose 
the obta1n~ng of patients or promotion in other ways 
of the veterinarian's individual professional advantage. 

Objectionable advertising consists of: 

(a) advertising personal superiority over one's colleagues. 

(b) advertising secret remedies or exclusive methods. 

(c) advertising fixed fees for given services. 

(d) advertising as a corporation or partnership beyond 
that which would be ethical for either party. 

(e) advertising case reports, allegedly unintentional. 

(f) advertising hospital and office equipment and 
the special service rendered therewith. 

{g) ~dvertising the building or occupation of a new 
hosp1tal as an unsolicited news item of the local 
Pre~s.may be considered unavoidable and unobjectional. 
Soliclted and repeated publicity of this class is, 
however, frowned upon by the association. 175/ 

Additionally, under this "comments" section a number 
of particular kinds of advertisements are discussed: ' 

Directory Listings 

A~vertis~ng in a city, commercial telephone, or any 
Wldely Clrculated directory is a violation of this 
code. 

A member who permits his name to be listed in directories 
in bold-face type or who advertises his name or hospital 
or institution in any way differing from the standard 

ill! Id ·, Annotation to Sec. II, 11 Traditional Concepts." 
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style, type, or size used in the dir~c~ory for t~e 
listing of professional groups (phys1c1ans, dent1sts, 
lawyers, nurses) is subject to the charge of 
unprofessional conduct. It is also une~hical.for a . 
veterinarian to allow his name to be pr1nted 1n publlc 
directories as a specialist in the treatment of any 
disease or in the performance .of any service within the 
scope of veterinary practice. 

In principle, this section of the Code of Ethics is 
intended to improve the listing of names in such a way as 
to give all of them identical visual prominence. 

Local Newspaper Listing 

176/ 

It is customary and advisable in certain communities to 
print advertisements of professional men in local 
newspapers, but, such advertisements should be reasonable 
in size and display. They should be limited to name, 
title, address, office hours, and telephone number. 

Professional Stationery 

The letterhead of a professional man should be modest, 
announcing only name, title, address, telephone number, 
and office hours. 

In view of the turn veterinary practice has taken in 
recent years, a veterinarian may announce on his cards 
and letterheads that his practice is limited to treatment 
of diseases of small animals or poultry, provided that 
such cards or letterhead indicate that he is a member of 
the veterinary profession and thus distinguish h~m.from 
groups of irregular practitioners who are not el1g1ble to 
membership in the Association. 

The mailing of letters or cards announcing.a new.1ocation 
of office, hospital, or other place of bus1ness lS 
permissible, but such occasions should not be used as an 
excuse for violating the code in other instances. 

Professional Signs 

Display signs of reasonable size and dimensions on 
veterinary hospitals are not regarded as objectionable, 
provided they do not anounce special services, such as 
bathing, plucking, clipping, and x-ray work, which 
characterize the ways of the charlatan. 176/ 

Id. 
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Annotations to Section II are in the nature of "opinions" or 
answe:s to specific questions. They are written by the Judicial 
Counc1l of the AVMA on an "as needed" basis. 177/ The annotations 
a:e . ~lass!fied by subje~t matter~ for example'"""'liifelephone Directory 
L1st1ngs. Under the c1ted head1ng there are ten separate annotations 
many of them either redundant or inconsistent. For example: ' 

1954 Report: It is unethical for a veterinarian to 
~ave more than one listing under any given heading 
1n the classified section of a telephone directory . 

1~62 Report: ~he Council recommends that telephone 
d1rec~o~y l1st1ngs ~arry not more than two headings 
perta1n~ng ~o veter1nary practice. Under each heading, 
a veter1nar1an's name should be listed not more than 
one time. 

1963 Report: •... The veterinarians in a community 
served by a telephone directory should decide first 
of all whether to list themselves under only one heading 
("Veterinarians") in the classified section of the 
t;lepho~e d~rectory or whet~er to use two headings 
~ Ve~er1nar1ans~ and "Veter1nary Hospitals" or "Veter
lnarlan and "Anlmal Hospitals"). Of the two choices 
the latter seems preferable. 178/ 

As these examples suggest, the annotations to Section 
II are quite specific. Various activities, while not in the 
nature of "solicitation" · as that term is commonly understood, 
are nonetheless labeled "unethical" because they may be interpreted 
a~ "advertisements." For example, under the heading of "Telephone 
D1rectory Listings" we find this annotation: 

1969 Report: A telephone directory listing of a veteri
narian's availability to make house calls is an offer 
to perform services rather than a statement of a practice 
restriction and it is therefore not acceptable. 179/ 

. The language of Section II, including the "comments" and 
annotat1ons, strongly suggests that this part of the AVMA Code is 
meant.to ~nforce uniformity or homogeneity in the public posture of 
veter1nar1ans. Nearly every kind of public activity which sets 
apart one veterinarian from another is considered "advertising" 
and is therefore "unethical." The force of the motivation to 
assure uniformity results in some rather attenuated ideas about 
what constitutes "advertising": 

177/ See note 172 supra. 

178/ See note 175 supra. 

179/ Id. 
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Professional Stationery 

1954 Report: The Committee has noted an increase 
in the use of professional envelopes and letterheads 
making use of cuts, mostly outlines of animals. Such 
stationery is considered unprofessional and unethical 
and is in violation of the principles. 

Identification Tags 

1958 Report: An opinion was requested as to whether 
it was considered ethical for a veterinarian to place 
an identification tag on the collar of his client's 
pets with the doctors name and address upon it, so 
in the event the animal became lost, it could be returned 
to the owner through contact with the veterinarian. 
We advised that we did not approve of this. 

Signs 

1956 Report: ••• The American Veterinary Medical 
Association considers it to be a breach of professional 
ethics for a sign to use animal figures, animated 
or otherwise, to announce special services such as 
bathing, clipping, plucking or x-ray work, as this 
characterizes the way of the charlatan. 180/ 

One need only examine the regulations adopted by a number 
of state licensing boards to see the influence the AVMA Code has 
had on the public constraints against veterinary advertising. 181/ 
In many instances it is difficult, if not impossible, to differ
entiate the restraints against such advertising as either "public" or 
"private". Even in states which have no legal restrictions on 
advertising, veterinarians seem constrained from engaging in such 
activity because it is regarded as "unethical". In summary, the AVMA 
Code acts as a codification of the "ethical" concerns inherent in 
veterinary advertising. The Code serves as the focal document in 
a complex program of moral suasion which begins during veterinary 
school. The Code seems to be viewed as a legal document with the 
same effect on advertising as that produced through public restrict i ons 

180/ Id. 

181/ ~' Washington's Veterinary Practice Act lists as a ground 
fOr suspension or revocation of a license: 

(10) Violation of ethics of the profession. The code 
of ethics adopted by the board of governors shall 
be the standard of ethics for the licensed veterinarians 

of this state . 

Wash. Rev. Code §18.92.160(10)(1976). 
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Addendum to Section II B 

. As staff was in the final stages of preparing this 
report, we we~e info~med th~t.the AVMA .House of Delegates accepted 
a recommen~a~1on of 1ts Jud1c1al Council concerning Principle 
II ~advert1~1ng prohibition section) of the Principles of Veterinary 
Med1cal Eth~cs. This resolution states: 

The Judicial Council has considered the recent 
decision by the United States Supreme Court in the 
Bates case (which invalidated certain restraints imposed 
up?n attorney advertising by The Supreme Court of 
Ar 1zona). 

In light of this and because the Federal Trade Commission 
and others are scrutinizing certain restrictions on 
advertising by veterinarians (see "Annotations" to 
Pri~ciple ~I ~f the "Principlesof Veterinary Medical 
Eth1cs"), 1t 1s resolved that: 

1) The last sentence in Principle II which reads 
"He should not solicit clients" is hereby revised 
t~ state that "He should not solicit clients nor announce 
h1s fees and services in such a manner as to be misleading 
fraudulent, or deceptive." ' 

2) .The.Judicial Council hereby adopts a moratorium 
unt~l mld-1978 on all enforcement or disciplinary 
act1?n bas~d on the explanatory text following Principle 
~I (1~c~ud1ng all text appearing under the headings 
Trad1t1onal Concepts" and "Annotations"). 

3). The Judic~al Council.will undertake as promptly as 
poss!ble to ~ev1:w and rev1~e ~he "Traditional Concepts" 
and . Annotat1ons to the Pr1nc1ples of Veterinary Medical 
EthlCS, as mar ~e necessary or appropriate in light of 
the ~ates dec1s1on. A report of these revisions will be 
subm1tted to the House of Delegates in mid-1978. 

4) Cognizant that the Bates litigation differentiated 
bet~een restrictions upon advertising imposed by (1) the 
var1o~s s~ates of the ~n~ted States, and (2) private 
organ1za~1ons, the Jud1c1al Council recommends the prompt 
prepara~1on of a comprehensive report, to be submitted to 
th~ var1ous state veterinary medical licensing boards. 
Th1s report should include (1) an analysis on the impact 
of Bate~ upon any continuing restrictions on any such 
profe~s1~nal advertising in the future, (2) recommended 
restr~ct1ons o~ regu~atio~s which could be used by state 
veter1nary med1cal l1cens1ng boards, if desired and (3) 
any app~OJ?riate revision of the AVMA Model Practice Act. 
The Jud1c1al Council believes that it would be an 
appropriate AVMA body to prepare such a comprehensive 
reportl and, subject to authorization by the Executive 
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House of Delegates, the Judicial Coun~il pro-
Board and the . ·ect as promptly as poss1ble, 
posed to undertak~ thtlhs ptr~~e report will be circulated 
with the expectat1on a 
widely before the end of 1977. 182/ 

In staff's opinion; it is too early to detferm~ne the 
· dvertising in the pro ess1on. 

effect of thi~ resolutlon on a '11 not be binding on the 
Any report wh1ch the A~MA P~~p~~~~r:~t veterinary advertising 
states. They may cont~nue . 'on Furthermore, in light of 
regardless . of the ~VMA s oplnl ·b Bates, we do not anticipate 
the numerous qu~stlons left opensi~e view toward advertising. 
that the AVMA w1ll take an expan 

182/ See 171 JAVMA 409 (1977). 
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C. Enforce~ent of Public and Private Restraints 

1. Procedures for Enforcing the Restraints 

Public restrictions on veterinary advertising are 
generally enforced by state veterinary licensing boards. 
Procedures for disciplining licensed veterinarians vary among the 
states, but the usual form followed by state authorities involves 
a three-step process: 

1) Complaints are received by the veterinary licensing 
board, generally through the president or secretary of the board. 
In a number of states, complaints are directed to the executive 
secretary who is usually a non-veterinarian. The board president, 
secretary, or executive director assigns investigation of the 
complaint to one or more board members or to an "investigator." 

2) ~f the investigation discloses a probable violation 
of the state practice act or regulations. a proceeding is held 
involving the entire board. The actual process varies considerably 
from state to state. For example, it may involve a formal hearing 
to establish probable cause before the board. At the other 
extreme, a formal request for action by a law enforcement agency 
may be made in an executive session of the board. 

3) Actual prosecutions are generally handled by the 
state attorney general's office. 183/ In the larger states, specific 
divisions of the attorney general-;-g-office formally investigate 
and prosecute violations of occupational licensure acts. 

Alleged violations of private restraints are , usually 
handled by the disciplinary committees of state and local veterinary 
medical associations. These procedures also vary widely among 
such associations. They may be conducted in a formal "trial" 
setting or may involve informal meetings and interviews. The 
only penalties which the associations may impose are suspension 
or revocation of membership. Consequently, disciplinary problems 
are frequently referred by associations to the state licensing 
boards. 

The distinctions between public and private enforcement 
of advertising restrictions are often blurred. Some states, 
for example, enforce ethical proscriptions pursuant to practice 

183/ In practice, the board is the usual forum for deciding the 
"merits" of a complaint. Since boards lack prosecutorial jurisdiction, 
however, the enforcement of the practice acts are left to attorneys 
general. Some states (~, Florida) also provide a private 
right of action under their veterinary practice acts; see text 
accompanying note 190 infra. 
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acts or regulations. While such practice acts and regulations may 
not explicitly prohibit advertising, their effect iS the same when 
they rely upon interpretations of ethical codes to define 
"unprofessional conduct." 

Staff is aware of one state where, until recently, the 
executive secretary of the veterinary licensing board was simulta~ 
neously the secretary of the state veterinary association. 184/ In 
another state, a member of the veterinary board was simultaneously 
an officer in the state veterinary association. 185/ Staff believes 
that this latter type of board and association relationship is not 

uncommon. 

According to several veterinarians, in California 
complaints are handled in accordance with the veterinarian's status 
as a member or non~member of a veterinary association. 186/ When 
complaints are received by either the board or the association, 
they are handled by the association if the veterinarian in question 
is an association member and by the state board if he is not. This 
bifurcated disciplinary procedure appears to discriminate against 
veterinarians who are not association members. While complaints 
against association members may be resolved through informal 
mechanisms, non-members are subjected to the full force of a gov-
ernmental investigation. 

In addition to situations where the veterinary board and 
the veterinary association employ the same person, these entities 
are often intertwined. For example, in a number of states board 
members are appointed on recommendation from the state association. 
Responses to the State Veterinary Board Questionnaire indicate that 
virtually all veterinary board members nationwide are members of 
their state associations. Some of the cases noted immediately 
below may also serve to illustrate the closely linked nature 
of board and association relationships. 

2. Some Cases Concernin Veterinar "Advertisin " 

Advertising (in the commonly understood sense) by 
veterinarians is extremely rare. The only advertisements by 
veterinarians are generally informational announcements concerning 

184/ Documents evidencing this relationship are subject to a 
ten-day notice of release. 

185/ Conversation between Dr. G. E. Boyle, and P.C. Daw, 
FTC, September 9, 1976. 

186/ ~, Conversation between Dr. Stuart Friedman of North Hollywoo' 
California, and Lynne Petros, FTC, June 17, 1976. 
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new practices. However be " d · · , 
so broadly in ethical co~es ~~~s:t ~ v~rtlSlng' is interpreted 
a number of cases may be cited t ~l~ aws and regulations, 
ment of advertising restrictions~ 1 ustrate the enforce-

For example, there are b f advertising violations concernin a num.er o . recent ~ases alleging 
In one recent case, The P t A .g spaylng and ~euterlng clinics. 
Crusade, Inc. (M. CI) and D~ A~~~sta~c~ ~oundatlon (PAF), Mercy 
an in~unction against the ~outh ew ml~ we~e able ~o obtain 
Assoclation (SCVMA). 187/ D ~rr: Callfornla Veterlnary Medical 
narians participating in refr. ~lth was one of some forty veteri-
Through these pro rams . erra . programs run by.PAF ~nd MCI. 
or neutered at reduced'c~=~sown~~= c~u~dt~~fve thelr anlmals spayed 
engaged in a year-lon . • . P aln 1 s charged that SCVMA 
cooperating veterinaria~~og~~~ld~~lgn~d to ~arass and intimidate 
representatives of SCVMA ' u lng r. Smlth. In some instances 
members about their reduc:~r~ed ar:d phr ivately reproved cooperating' 

ees ln t e spay-neuter program. 

MCI and PAF placed ad t · . 
encouraging people to telephonev~r l~e~ents ~n local newspapers 
spays and neuterings Wh or ln ormatlon about low-cost 
name and address of ;ne oint~!ople cal;ed, they w~re given the 
None .of these advertisements e program. s coope~ atlng veterinarians. 
of cooperating veterinarians. ver mentloned prlces or the names 

SCVMA adopted a resolutio · s · 
to eliminate price discounting for n ~n le~~ember of 1973 designed 
resolution held that an arr anlma lrt~ control. The 
performed spaying and neute~rgement through whlch veterinarians 
by arranging agencies was "co~~i~t r~ducedh~ees on animals referred 
a veterinarian and incom ati ~re unet 1c~l ~dvertising by 
California Veterinary Me~ica~l~ Wlt~ m~mbershlp ln the Southern SSOClatlOn." 188/ 

Pursuant to this res 1 t" 
investigate veterinarians coopo ut~on, ~he SCVMA threatened to 
those found to be cooperatin er: lr:g.wlth MCI and PAF and to expel 
send any record and findi . g. dd~tlonally, S~VMA threatened to 
the California State Boar~go~o~c:rn~ng coope~at1ng veterinarians to 
threats on SCVMA members p de erlnary Medlcal Examiners. The 
of cooperating veterin . rove to be successful. A number 
PAF and MCI. Those wh~r~~~s severed ~heir relationships with 
have to quit either the SCVM~ot we~e lnformed that they would 
investigations were com or t e h~mane groups as soon as 
retained his relationshl~e;{~h M~~· S~lth was one of those who 
threatened with expulsion from the ~~vM!~F even though he was 

187/ s . h No. 72-~~i3-~jKSouthern California Veterinary Medical Ass'n, 
(C. D. Ca., entered Aug. 7, 1973). 

188/ Report of the Society f A . 1973. or nlmal Rights, Inc., January, 
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The injunction obtained by plaintiffs prohibits SCVMA 
from "taking any steps directly or indirectly, to harass, coerce, 
intimidate or otherwise prevent its member or non-member doctors 
of veterinary medicine from cooperating with plaintiffs PET 
ASSISTANCE FOUNDATION and MERCY CRUSADE, INC., or either of . 
them, in their respective programs to provide ~payi~g and n~uter1ng 
services for cats and dogs in the Southern Cal1forn1a area. 189/ 

The theme which the SCVMA case represents is not atypi
cal. While "advertising" appears to be the concern, the real 
sin committed by "advertisers" is price-cu~ting. Another recent 
case, Walrath v. Society for Welfare of ~n1mals, Inc., .190/ . 
also seems to fit this pattern. Dr. Dav1d B. Walrat~ 1s a.pr1vate 
practitioner from Homestead, Florida. He brought su1t aga1nst 
Society for Welfare of Animals~ Inc. (S.W.A.) ~ursuant ~o a 
private right of action author1zed ~y the Flor~da ve~er1nary 
practice act. s.w.A. is a no~-prof~t.co:porat1on wh1ch oper~tes 
a low-cost spaying and neuter~ng cl1n1~ 1n.Dade County~ Flor1da. 
s.w.A. employs its own full-tlme veter1nar1an, Dr. Lou~s Horvath. 
According to Dr. Horvath, the Humane Soc~ety of t~e.Unlt~d 
States donated some of their public serv1ce telev1s1on t1~e 
to s.w.A. 191/ s.w.A. used this time to run short commerc1als 
urging people to have their pets spayed and neutere~. At the 
end of these spots, a video transparency overlay wh1ch read 
"low cost" was used. 192/ 

Dr. Walrath charged that s.w.A. 's television sp~ts 
were in violation of Florida's veterinary practice act wh1ch 
prohibits, inter alia, price advertising. 193/ The court agreed 
with Dr. Walrath and enjoined s.w.A.: 

It is hereby ordered, adjudged and decreed that the 
defendant his employees, servants, agents, and members 
be, and they are hereby, perpetually enj~i~ed a~d . 
restrained from all objectionable advert~s~ng, 1nc~ud1ng 
but not limited to, advertising on telev1s1on, rad1o 
and newspapers in violation of F.S. 474 (the so-called 
Practice Act) and rules implemented thereunder as 

189/ See note 187 supra. 

190/ No. 75-13473 (11th Cir. Ct. Fla., 1976). 

191/ DVMNews, June 1977, at 1. 

192/ Conversation between Michael Lipsky, counsel for Soc'y 
for Welfare of Animals, and J. Phelan, FTC, Aug. 14, 1976. 

193/ See Appendix 3 infra. 
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~pplied to the practice of veterinary medicine. It 
lS th~ ~urpose and intent of this order to restrain 
an~ l1m1t all.advertising by the defendant to that 
w~1ch may eth1cal~y b~ done by a veterinarian duly 
l1censed to pract1ce 1n the state of Florida. The 
defendant is specifically restrained from the advertising 
of fees charged for services or of so called "low 
cost" fees for services. 194/ 

On appeal to the Florida Third District Appeals Court, 
the.defenda~ts argued that the lower court~s injunction abridged 
th~1r const~tutional rights of free speech. The appeals court 
:eJected th1s _argument and upheld the lower court. 195/ The case 
1s now on appeal to the Florida Supreme Court. 196/--

. . It ~s interesting to note Dr. Walrath 1 s expressed purpose 
for f1l1ng th1s suit. He said that he felt the advertisements 
were not only unfair "but implied that I was overcharging." 197/ 
Dr. Walrath al~o noted ~hat he was supported in his suit by--
the Sout~ Flor1~a Veter1nary Medical Association (FVMA) and 
the Flor1da.Med1ca~ Association. 198/ The FVMA's opposition 
~o non-prof1t ~pay1ng and neutering clinics is well illustrated 
1n.a flyer ~nt1tled "'They' Hit Where It Hurts--Your Pocketbook." 
Th1s flyer.ls di~e~ted specifically at county-supported spaying 
and neuter1ng cl1n1cs ~nd states in part: 

194/ 

195/ 

196/ 

197/ 

198/ 

TAXPAYER ANIMAL CLINICS 

"THEY" .HAVE JAMMED THEM DOWN OUR THROATS IN LEON AND PINELLAS 
[Countles] AND NOW BROWARD [County] IS GOING INTO THE PRACTICE 

OF VETERINARY MEDICINE. 

AND AT YOUR tXPENSE 

WHY: The constant heavy pressure by our enemies on the 
politicians. 
WHY: Our failure to properly organize and fight back to 
protect our pocketbooks. 

YOU CAN BE HIT, TOO 

Our enemies are highly skilled pressure groups. Their first 

See note 190 su12ra. 

See note 191 su12ra. 

Id. 

Id. 

Id. 
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targets are the urban Florida counties. But we are all 
in the line of fire. 

THEY CAN BE DEFEATED 

It will take unity, organization, financing, leadership, and 
professional communications and legal guidance. 

WE CAN BEAT THEM 
BUT WE CAN'T STOP THEM 

We can win the battles. But "they" will continue to fight us. 
Don't underestimate them. "They" are vocal, "they" are 
cunning, "they" are resourceful, "they" use subversive tactics, 
"they" are well-organized, "they" are powerful, " they" are 
vicious, "they" know what they want--and "they" won't give 

up. 

FREE SPAYING-NEUTERING 

That is only the beginning of taking money from your 
pocketbook. Rabies shots are next. After that distemper 
shots. Before long these county clinics will be into regular 
veterinary practice. 

* * * 
These tax supported animal clinics are still another move on 
the government's wild ride toward the road of socialism. 
The immediate damage iS to your pocketbook, but the 
greatest damage is more socialized medicine with government 
taking over our profession. 199/ 

While this flyer is not specifically directed against 
"advertising", it is intended to influence veterinarians against 
cooperating practitioners as well as spay clinics .themselves. 200/ 
Again, the object of criticism is price-cutting in any form. --
The Florida example of vituperation directed specifically against 
spaying and neutering clinics is by no means unique. We have 
had several veterinarians operating spaying and neutering clinics 
complain to us of harassment by state and local veterinary associa
tions. The pattern of such alleged har~ssment is quite consistent . 
In most cases, the veterinarians are investigated for "gross 
incompetence." Additionally, these veterinarians may be charged 

199/ Publication of the Florida Veterinary Medical Association, 
undated (cir. March, 1977). 

200/ Letter from K. Gutman to F. K. Smith, FTC, dated May 17, 

1977. 
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wit~ advertising violations because they 
art1cles or have otherwise had th . h~ve appeared in newspaper 
The following case is a typ' 1 e1r pract1ces publicized. 

1ca example. 201/ 

The veterinarian in q t' 
problems with the state vet . ues 10n e~pe~ienced some minor 
veterinary licensing board er1nary.assoc1at1on and the stat~ 
his career. After pract. . con?ern1ng advertising early in . 
after graduation, he mov~~1~; ~~es~veral J?laces immediately 
a large animal practice. As th oca~e 1t; question to open 

e veter1narlan recently testified: 

I put an ad in the made it twice the s?aper and unbe~nownst to me they 
that [I] specialize~z~ o~ ~he bus1nes~ card and said 

· and I got [word] from ~hea1~~.and equ~ne practice 
that was unethical adverti~in~~s2~~~rn1ttee saying 

in thThAis experience caused him to drop h' 
e VMA and the state veterinary 1~ rn7rnbership assoc1at1on. 

W~ll, I ~hink the thing that made me bitter 
w en I f1rst started practice . is like 
and I put that ad in th 1n the . . • area there 
a new practitioner in t~ paper a~d rather than--being 
it had to be some of e area, 1f I was in error 
who had reported me mrfcolleagfues around the vicinity 
said "Look · · . o~e 0 them had come in and 

~ . . ' · · · , th1s 1sn' t right y • · new 10 -t-he area and no . . · ou re Just 
wrong foot. We don't 1 ~~nse gett 1ng sta~ ted on the 
I would have said f' e you to advert1se this way." 
gone, they just rea~~;·hu~~t they--every place I've 
to go about it in th' . me that they would want 
severe It 1 1~ manner when the error isn't 

· was on Y 1n the weekl out once a week and i th . · Y paper and it carne 
anyone who has ever s~en ~~e 1~sues I neve~ ran across 
who ever saw my ad in th • never ran 1nto a client 
saw it was the veterinar~a~aper. The only one who 
the Board about it. 203/ who wrote a letter to 

201/ The disclosure of documents 
r;otes 201 through 205 will . su~por~ing the t7xt accompanying 
~nvasion of pe _rsonal priv , 1n Sstaff s vlew, const1tute an unwarranted 
1dent't' f acy. ee 5 USC §205(b)(7 1 1es o all persons and places .· . . )(c). The 
tbese notes have been excised. 1n the text accompanying 

202/ Id. 

203/ Id. 
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He had no further problems with the state veterinary 
medical association and Board for another seventeen years until 
he opened a spaying and neutering clinic. This clinic was opened 
with the aid of several non-veterinarians. When the clinic 
was opened, an advertisement was taken out in a local newspaper. 204/ 
This advertisement was a "display" type announcing the opening 
of the Spay and Neuter Clinic by the veterinarian in question 
and one of the non-veterinarians. Included in the advertisement 
were a map, a picture of a dog and cat, and the words "specializing 
in animal birth control and immunizations only." According 
to the veterinarian in question, this advertisement was placed 
by a lay subordinate without his knowledge. 205/ 

At about the same time the advertisement was published, 
listings for the Spay and Neuter Clinic appeared in the telephone 
directory "Yellow Pages." Again, according to the veterinarian 
in question, th~se listings were placed without his knowledge 

of their exact content. 

Shortly after the advertisement for the opening of the 
Spay and Neuter Clinic appeared, [the veterinarian in question) 
received the following letter from the secretary of the state 
veterinary licensing board, who was simultaneously the executive 
secretary for the state veterinary medical board. 

The Veterinary Practice Act of the State ... contains the 
Code of Ethics of the American Veterinary Medical Association 
as part of the statute. Any violation of the statute may be 
considered as grounds for revocation or suspension ~f license. 

The Board reviewed the advertisement for your new clinic which 
appeared in the February 21st issue of the [newspaper in 
question). We quote excerpts from the Code: 

1. "The term 'specialist' or 'specialising' should never be 

used." 

2. "Newspaper announcements and telephone directory listings 
should be limited to the attual area served." 

3. "Announcement insertions should be limited to name, 
title, address, office hours and telephone number." 

4. "Such listings may indicate practice restrictions such as 
Practice Limited to Pet Animals, Practice Limited to 
Horses, Feedlot Consultant Practice Only, and House Call s 
Only but shall not indicate services and equipment 
available (such as boarding, grooming, radiology, surgery, 

204/ Id. 

205/ Id. 
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n1.utritional consultation, fertility testing 
nsurance and pr . ' pet health ' . egnancy exam1nations)." 

The [use of the] name [of . . 
is in violation of the Coda n~n-l1~ensed.veterinarian] 
appear to be advertisin eto .Eth1cs, s:-nce she would 
a licensed veterinariang v;her1~ary serv1ces and is not 
also a violation. The ~ .e p!ctures and the map are 
Clinic" should not appea~a~~n~heD~g & Cat Spay & Neuter 
name, the address and t 1 arne . . . . Your 
permitted. e ephone number are all that are 

The advertiseme t · [ local area] wasn 1~ la ~ewspaper outside the 
. a v1o at1on since lS restricted to th ' your announcement 
are . e new. spaper in your irnrned' t 

a·.· • . Even the name of . . 1a e practice 
a speclalty, and could also be thls.cl1nic im~lies. 
The Board considers the . c~nsldered a V1olat1on. 
advertisement to be two pr~per Slze for an announcement 
This would allow ample s~~c~m~s by three to four inches. 
of your practice listin o announce the opening 
number and office hours~ the name, address, telephone 

The Board requests that you reply to the above allegations~ 206/ 

in ques·t .1. onThsis1. nmeadt. ter was disposed of in 1974 h g a c w ~n.the veterinarian 
Pages listings in acco~~sent o~der agreeing to 11mlt his Yellow 

. . ance W1th the AVMA's Princl'ples of Eth' ~ 1CS. 207/ 

But his troubles d'd . ---
From 1974 on, he became the ~u ~ot end wlth the consent order. 
to both the Board and the Stat~J~~ of numerous complaints directed 
presented similar themes: that he ~ M~st of the c~mplaints 
spays and neuterings or that h' l'a~ lncompetent ln performing 
source of infectious diseases.ls c 1nlc was unsanitary and the 

These complaints we th . 
officials. He was frequentlyre b'oroughly lnvestigated by state 
by these investigators All su Je7ted to unannounced visits 
othe~ vet~rinarians in~erview~~mp~alnan~s wete contacted and 
of hls cl1nic. Reports of these aiout h7s m~thods and the state 
relate an interesting story. nvestlgatlons and their supervisors 

For example on · · interviewing the vet '. e.lnv:stlgator wrote ~his in a report after 
erlnarlan 1n question and lnspecting his clinic: 

206/ Documents sup t' 212 are subject to ~o~ 1~~ the t:xt accompanying notes 206 through 
of all persons and pl en ~Y notlce of release. The identities 
~ave been excised to :~~~e~~ ~~= text accompanying these notes 
1nvolved. personal privacy of the persons 

l9_2/ Id. 
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h · investigator' [he] has an 
As observed by t lS throughout. The animals l·mmaculately clean clinic. . 

t d ln good condit1on. present appear aler an 

As he does his services 
not belong to the st~te 
he feels this complalnt 
another veterinarian. I 
in the future. 208/ 

for a nominal fee and do7s . 
veterinary medical assoclatlon, 
was probably encoura~ed by 
would expect to recelve more 

. t wrote in his report: Another invest1ga or 

. . 1 8 1976 until this date 
During the per1od ~ro~ Ap~~igator ha~ been hit with 
April 30, 1976! thls n~:ix (46) letters from various 
a deluge of mal~, fortrk f life all in support of 
people fro~ va~lOU~ wa s ~on] and his clinic. In 
[the veter1nar1a~ 1~ que:~ tion this Investigator 
the course of thls lnves 1.ga ed'calls on his clinic 
has made a number of ufnan~o~~~ clinic to be in any 

and have never oun · · 
~o~dition other than in a sanitary condltlon. 

* * * 
· rians and doing a good 

After talking to man¥ v~~e~~~aopinion of this Investigator 
amount of researc~ , lt 'ble to prove the allegations that it would be lmpossl 
made . · · 209/ 

th the state investigators 
After several mon s,h that the ·investigation had 

became restive . It se~med to t e~ One investigator wrote: 
been prompted by ulterlor purpose . . 

h. . estigator and others ln 
[I]t is th~ op~nion o~ tt~:tl~~ere has been and still 
the invest1gat1ons unl~ en made by [the executive 
is a concerted effort e . r 1 icens ing board] 
secretary of the ~tat~ vet~rl~~ey . .. area to discredit 
and various ve~erl~arlans 7n 210/ 
[the veterinarl.an ln questlon]. ---

. a memorandum the following statement ap~ear. ~ ln unl't·. In the same vein, · t1gat1ons 
to the chief of the lnves from a supervisor 

208/ Id. 

209/ Id. 

210/ Id. 

68 

I have attached correspondence sent to us by . . . and I 
certainly agree with her as to where does this rat race ever 
stop on the [veterinarian in question] versus "establishment" 
issue? Nevertheless , I don't think we can take a do-nothing 
position since this complaint originates from the Veterinary 
Board of Governors . 211/ 

The above memorandum was prompted by a memorandum from an 
assistant attorney general which stated in part : 

[The board} forwarded this for the [veterinarian in 
question ' s] file. 

When previous complaints haven't held up under scrutiny , how 
do we handle new ones? When do we quit investigating? 

Here, for example, we don't know what disease ~illed the cat 
and whether it was caught at [the veterinarian in question ' s 
clinic} and why ... , DVM complained, unless the Executive 
Secretary asked him to . ill/ 

The investig~tions were finally concluded without any 
action taken against the veterinarian in question . The final 
memorandum in the file is perhaps the most insightful of all. It 
was written by the same assistant attorney general quoted above and 
directed to the investigations unit: 

Thank you for the long hours your investigators put in on this 
complaint. Despite frequent complaints from [the Executive 
Secretary} , the complaints appear unjustified . I'm afraid the 
only real offense was charging less money than anybody else , 
and refusing to join the professional association. It's the 
sort of mess we don't need to be involved in. Hereafter, I ' ll 
have to be quite cautious of complaints from the Vet Assc 
office . . . AND it shouldn't take me as much investigation 
time to decide whose license should be acted on, at least from 
the legal standpoint. ill/ 

In relating this story , we do not intend to single 
out one state for criticism. Indeed, we have received complaints 
alleging similar harassment of price~cutting veterinarians 
in a number of areas, including Ohio, Texas, Florida, California, Washington and Puerto Rico. 

ill/ Id. 

ill/ Id. 

213/ Id. 
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3. Conclusions 

h essential conclusion may 
It seems to staff t atr:~ated: that many v~terinarians 

be drawn from the cases we have ide alternative dellvery systems 
oppose those w~o adverti~e or l~~~~~ as threats to their livelih~od. 
because they vlew these .maver seen b the established vete:l~a:y 
Price-cutters and advertlsers ~~e 11 wedyto continue their actlvltles, 
community as "cheaters," who, 1 faco~trols which assures high 
may imperil the complex system o 
rates of return. 

. . . . . b veterinarians represents the 
RegulatlOn of.adv~rtldSlng y Such regulations are not 

· h · f publ1c-m1nde ness. " R th r very ant1t es1s o · · . f . the "unscrupulous. a · e ' 
intended to protect the ~ubllcl r~~pose the economic protection 
they seem to have as thelr.rea t~ken by veterinary boards and 
of veterinarians. ~he actlon~ivities of advertisers and oth~r. 
associations to pollee the ~~ the probable effects of advertl~l~g. 
mavericks speak forcefully . . establishment is that advertlSlng 
What is feared by the ~eterlfnary terinary goods and services. 
will drive down the prlc~s or ve 
We concur in this analysls. 

, 
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III. The Economic Effects of Restraints on Veterinary Advertising 

A number of arguments have been advanced to justify the 
restrictions on veterinary advertising described in Section II 
supra. These arguments are discussed below in Section IV. At this 
point, it is necessary to determine whether the public and private 
restraints on veterinary advertising affect the market for veterinary 
goods and services. Our contention that these restraints are unfair 
practices within the meaning of the Federal Trade Commission Act 
is dependent, in part . on a showing that they have a substantial 
detrimental effect on consumers. 214/ 

We believe that it is possible to demonstrate both 
theoretically and practically that veterinary advertising re-
straints have a detrimental effect on consumers. In the discussion 
which follows we will first describe the consumer ignorance hypothesis: 
that the absence of material information, particularly price in
formation, causes prices for relatively homogeneous products to 
vary widely. Second, we will describe how the existence of widely 
dispersed prices in a market relates to unnecessarily high price 
levels within such market. Finally, we will discuss a price 
dispersion study which demonstrates the practical effects of 
veterinary advertising restrictions. 

A. The Consumer Ignorance Hypothesis 

l\msumers receive essential product information in a num
ber of ways. They may seek it out in directories, through friends, 
or by performing their own telephone "surveys." They may receive it 
"accidentally" through newspaper advertisements, billboards, dis
plays or television and radio commercials. They may be targeted as 
potential purchasers and receive such information in the mail, by 
telephone, or on door-hangers. No matter how this information is 
received, it is used once the consumer decides to make a purchase. 

214/ The theory of unfairness upon which we have relied to recom
mend issuance of a Trade Regulation Rule is discussed in Section VI 
infra. Basically, this theory holds that acts or practices are 
unfair and subject to the Commission's jurisdiction when: (1) they 
offend a clear nat onal policy; and (2) they cause consumers 
to suffer substant al economic harm. 
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The process whereby consumers seek information is referred 
to by economists as "search." Search is frequently considered 
as an item of cost which influences the total price of goods 
or services. 215 / Thus, the economic cost of a product is made 
up of several-components including its "asking" price and search 
cost. When essential information is readily available, search 
cost is said to be low and of little influence on total price. 

Some economists differentiate between price search and 
quality search. 216/ Price search is used typically to make pur
chasing decisions concerning commodities which are inexpensive or 
frequently purchased. Quality search is typically used when con
sumers make purchasing decisions concerning commodities which are 
expensive or infrequently purchased. For many purchasing decisions, 
however, both quality and price search are used. 

When price and quality search become difficult or 
impossible, the consumer is unable to make rational purchasing 
decisions. Instead, he or she acts out of ignorance of essen
tial market information. We might expect that the degree of 
this ignorance is measurable. Professor Stigler has hypothesized 
that price dispersion offers such a measurement. 

Price dispersion is defined as a variation between high 
and low prices for similar goods and services without a strong 
tendency for clustering of prices around an average price. As Pro-
fessor Stigler states: 

215/ See, ~· Benham, The Effect of Advertising on the Price of 
Eyeglasses, 15 J. of Law and Econ. 337 (1972) (~~reinafter 
cited as "Ber.ham I" ) : 

The full cost of purchase (Cf) of a good to a consumer includes 
not only the cost of the item itself (Cg) but the cost of 
knowledge (Ck) concerning the location of sales outlets and 
prices and the cost of time and transportation (Ctl required to 
purchase the item: 

These components of full cost are in part jointly determined. 
For a given frequency distribution of retail prices offered in 
the market, the distribution of prices paid (Cg) will depend upon 
the extent of the consumers' knowledge of the alternative prices 
available and the cost of time and transportation. Id. at 338. 

21_§_/ See, ~' Nelson, Advertising as Information, 82 J. of 
Political Econ. 729 (1974). 
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~ric~ dispersion is a manifestation--and indeed it 
t~ ~ ~imeasure--of igno~ance in the mark~t. Dis~ersion 

ased measure of lgnorance because th . 
~~~~!u~~ ~~~~g=~~~~X tihn the commodity if wee~~cf~d~e~~~ 

e concept of ~he cornmodit Th 
some automobile dealers might perf - . .Y · us, carry a 1- . . . ~ orm more serv 1ce, or 
of the ob;~~:r ra~ge of_var~etles in stock, and a portion 
such differen~~sdlsBpetrs~ct'n lSldpresumably attributable to 
1 · u 1 wou be metaphysic 1 d f · 
ess, to assert that all d' . . a , an rult-lsperslon lS due to heterogeneity. 217/ 

The degree of co · . related to the s h nsumer lgnorance 1n the market is 
. earc costs expended to obt · 1 1nformation. 218/ Th . . a1n re evant product 
the lower the-search ~o~~re ~eadl~Y avallable the information, 
relevant, we might predrc~ thftp~lce search ~lone is considered 
would reduce the d a lncreased pr1ce advertising 
has been addressede~~e~r~~e~:~~u~~~~~e~;spersion. This point 

Price advertising has d · · . d. . - a ec 1s 1 ve 1nfl uence on the 
1spers1on of prices s h b nomical and the · · . earc. now ecomes extremely eco-

differe~ces in qu~~~~~ 1~~ arl~es why, in ~he ab~ence of 
not vanish And th pr~ ucts, the d1spers1on does 

· e answer 1s simply that 'f . 
a~vertised by a large portion of th 11 ' l prlce~ are 
d1fferences diminish shar e se ers, the pr1ce 
vanish (in · _ply. That they do not wholly 

a g1ven market) is due simpl t h 
no combination of advertising ·a· - y o t e fact t~at 
buyers within the available- t'me la reaches all potentlal 1me . 

• . . The effect of advertising prices th . 
~~n~.~~c~h~t of the introduction of a ~erye~~r~! =~~~~~
follows fro~ ~u~a~I:c~~~t~~n of the potential ~uyers. It 
will be much reduced. 219/ . . that the asklng prices 

217 I G Sti , Th -E- . · g1.er' e Organization of Industry, Chapter 16 .. 
conomlcs of Information" J72 -. (Irwin 1968). 

"The 

218/ See, ~, Maurizi The Effect of Law 
Advertising: The Case of Against Price 
J. 321, 386 87. Retail Gasoline, 10 West. Econ. 

219/ Stigler, supra note 217, at 186-87. 
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h J ethers have noted that non-
Prof~sso~ Lee Ben am~~ l'to rational purchasing decisions, 

price informatlon lS also ~ss~~;la tly increase consumer prices. 220/ 
and that its ~bsen~e m~y slgnl L~a~ice information is an important 
Apparently, dlsse~ln~tlon of ~~~s~ reputation. As the business~s 
element of establlshlng a busl are attracted to it. ThlS 

. . hanced more consumers ff. . y 
reputatlo~ lS e~ ' . . ermits the introduction of e lClenc 
increase ln b~slness act~vltyhop duction of prices to consumers. 
mechanisms wh1ch result 1n t ~ re 

. f' ed the relationship between 
Several stud1~s h':':e co~i~~m For example, Alex Maurizi 

advertising bans an~ prl~e d~~p~~e retail gasoline market. 221/ He 
examined such relat1onsh~ps . nificantly greater in markets 
found that price d~spersl~n was Slg~rohibited from posting prices 
where retail gasollne dea ers w~re was ermitted. 222/ While 
than in markets where such.p~stl~~ t th~ degree ofdlspersion can 
agreeing with Professo~.s~~g =~uri:i concluded that consume~ 
never approach a zero lmlt,. markets wher~ price informat1on was 
ignorance was less apparen 1n. t 22~; 
available than in those where lt was no . ---

B. 
· · and Average Price The Relationship of Price Dlsperslon -

Levels 

.Th~ existence of relai~~~l~fh~~~e;~~~ec~~~~!~~i~~f;~m:~ 
industry lndlc~tes ~ore t~a~ ~s resent in an industry, we can . 
tion. Where hlgh dlspe~slo f p ds and services produced by tnat 
predict that avera9e prlces Of go~ould be if more consumer informa
industry will.be hlgherhtha~ tn~ben consumers lack relevant infor
tion were ava1labl~. T at lS, more for goods and services than 

~~~~o~;ui~elfa~~c~ 1 ~~~~r~~tl~~ were easily obtainable. 

1 d by a number of This phenomenon has been ana yze I He links higher 
economists, including Professor Stigler. 224 

220/ Benham I, supra note 215, at 349: 

· · · 1 ice advertising, prices are 
[I]n state~ prohlbltl~g on y prwi~h no restrictions, and are 
slightly hlgher than ln ~tat~stes orohibiting all advertising . 
consider~bly lower thanthlntse~en ·~on-price' advertising may 
This est1mate suggests a . . 

· s (Internal footnote om1tted.) lower pr1ce . 

f Ad ~ising Agencies, The Case for See also American Assn. o ver~ . . " (1973) 
"T\1e Effe~ts of Advert1s1ng · }\cfVertiS ing, Ch. XI, 1 "-' 

221/ Maurizi, supra._ note 218. 

222/ Id. 

223/ Id. at 328. 

224/ Stigler, supra note 217. 
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prices in markets exhibiting dispersion to the ability of consumers 
to identify low-cost sellers in such markets. When search cost is 
a significant factor in total price, the consumer may forego search 
altogether and rely on irrational factors to reach initial purchasing 
decisions. On the other hand, where search is cheap, the consumer 
is likely to seek the low-cost seller; purchasing decisions then 
become rational since they maximize disposable iricome. Thus, 
where relevant information is available at low cost, competition 
works to drive down average prices. 

When a market in which search is cheap exhibits a 
wide range of prices, consumers are more likely to choose sellers 
whose prices are below the mean than they are in markets exhibiting 
a narrow range of prices. As Professor Stigler notes, "greater 
amounts of search will lead to a smaller dispersion of observed 
selling prices by reducing the number of purchasers who will 
pay high prices." 225/ 

Studies by Professor Lee Benham confirm the theories 
of Professor Stigler and others that both the mean and the dispersion 
of prices decreases as the extent of search increases. 226/ 
Benham analyzed the prices for eyeglasses in comparativemarkets 
characterized by the "restrictiveness" of public advertising 
regulations in those markets. He found that prices for eyeglasses 
in markets which restrict advertising were significantly higher 
on average than in markets where restrictions were absent or 
less severe: 

Despite the shortcomings of these estimates, they 
serve to indicate the direction and magnitude of effect. 
The estimates of eyeglass prices alone suggest that 
advertising restrictions in this [product] market 
increase the prices paid by 25 percent to more than 
100 percent. Furthermore, these estimates are likely 
to understate the total savings to consumers occasioned 
by advertising, since the search process itself is 
less expensive when information is more readily and 
cheaply available. 227/ 

In a second study, Lee and Alexandra Benham analyzed 
prices in comparable markets, taking into account the private 
restraints on advertising effectuated through professional ethical 
codes. Their findings were similar to those in the first study: 

225/ Stigler, supra note 217, at 178. 

226/ Benham I, supra note 215; Benham, Lee and Benham, Alexandra 
Regulating Through the Professions: A Perspective on Information 
Control, 18 J. of Law and Econ. 421 (hereinafter "Benham II"). 

227/ Benham I, supra note 215, at 344-45 (internal footnotes 
omitted). 
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) 

There is a basic incompatability between.providing consumers 
with the information which is generated 1n th~ usual commer
cial market and the implementation of profe~s1ona~ codes 
of ethics. This raises a fundamental quest1on, .g1v ~n ~h~t _ 
t hese inf ormation constraints appear to result 1n s7gn1f1cantly 
higher prices and lower utilization, .as t~ th~ magnitude 
of the benefits derived from professionalization compared 
to the costs. 228/ 

Maurizi's studies of gasoline prices support th~ 
Benhams' findings. 229/ Additionally, the Supreme Co~r~ In 
cited Benham I to support the proposition that advertising 
may reduce prices: 

Although it is true that the effect of advertising 
on the price of servi~es has ~ot been demonstrated,. 
there is revealing evidence w1th regard to produ~t~, 
whe~e consumers have the benefit of price advert1s1ng, 
ret~il prices are often.d~amatically lower than they 
would be without advertiSing. 230/ 

Bates 

The hypothesis that search barrie~s .artifici~lly increase 
consumer prices seems well supported by empirlcal s~ud1e~. . 
It is equally apparent that significant rates of ~rice dispersion 
within markets are direct indicators of consumer Ig~orance. 
In the following sections we describe a sur~ey.c~rried out by 
staff which demonstrates the existence of signiflcant.rates 
of price dispersion in the veterinary market. We beli~ve that 
these results are sufficient to demonstrate that veterinary. 
advertising restrictions cause consumers to suffer substantial 
economic harm. 

c. Price Dispersion Measurements in the Veterinary 
Profession 

Staff's investigation has revealed virtually no.independ-
ent studies of price dispersion in the veterinary profess1on. . 
Indeed, the profession has produced a very small number of ~conomic 
studies of any kind. Because of this absence of data on pr~ces, 
we found it necessary to perform our ~wn.measuremen~s ~f pr1ces. 
While these measurements are no~ statiStl~ally sop~IS~Icated, 

b lieve that they are sufficiently reliable to 1nd1cate that . 
~~ns~mers are faced with significant price, ~ ifferenc:s for veterInar y 
goods and services within relevant geograpn1c markets. 

228/ Benham II, supra note 226, at 446. 

229/ Maurizi, supra note 218. 

230/ Bates 
1977). 

v. state Bar of Arizona, 45 U.S.L.W. 3852 (June 27, 
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1. Survey Design 

The.first. task in.designing our price dispersion survey 
was to.determine wh1ch services we could reliably inquire about. 
We.declded t~ ~oncentrate on services performed by most small 
animal practitioners. This decision was based on several factors: 

(1~ .Availabl~ ev~dence indicates that the major
ity of practicing veterinarians are engaged primarily in small 
animal practice; 231/ 

. (2) The.percentage of veterinarians engaged primarily in 
small an1mal practi~e ~as increased substantially over the past 
twenty years and this Increase appears to be continuing; 232/ 

. (~) Small animal practitioners are more susceptible 
to competitlve forces than large animal practitioners, since 
they tend to concentrate in human population centers; 233/ and 

{4) Substantially more economic data is available about 
small animal practitioners than about large animal practi
tioners. 

In a previous survey of the frequency of performance 
of small .animal veterinary services, we concluded that certain 
of the~e services are of a "routine" nature. 234/ We define 
a ser~1ce as "routine" if it has these characteristics: (1) 
tech~Iq~es employed in its performance are similar among providers; 
(2) 1t.1s ~erform~d frequently by most practitioners; and {3) 
the~e 1s little risk of death or complications directly due 
to 1ts performance. From the services identified as routine 
we ch~se five.which the owner of a dog and cat might require. 
The five services included in our survey were: 

1. The spaying of a female dog (bitch); 

2. DHL (distemper, hepatitis and leptospirosis) booster 
shots for a female dog; 

3. A rabies shot for a dog; 

4. Neutering (castrating) a male cat; and 

5. Feline distemper and rhinotracheitis inoculations for 
a cat. 

231/ See Section IB supra. 

23 2/ Id. 

See, ~' AVMA Directory - 1976. 

See Appendix 4 infra. 
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we then wrote descriptions for two fictional ~nimals. 
These descriptions included characteristics fo~ each an1~alft~~~ could 
have affected the prices for the surveyed se~v 1ces. . Eac o , . . 

, d tl'ng the survey were given an 1nstruct1on sheet wn1cn 
parsons con uc f · · 1 d g and cat· 
c;ntained the following descriptions of the 1ct1ona o · 

Female Dog (Bitch): 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

This dog is a German Shepherd. 

She's about a year-and-a-half {18 mos.) old. 

She weighs approximately 37 pounds. 

She's never been bred and she's not "in heat." 

The dog is not registered but is purebred. 

She's been raised as a pet, lives indoors and is 
house-trained. 

She's had all her "puppy shots." 

She seems healthy, does not have fleas or any visible 
signs of disease. 

The dog was raised by a private family (not a 
kennel). 

She's never been to a "pound" or other public 
facility. 

Her name is Cass. 

Male Cat {Tom): 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

This cat is a Siamese sealpoint. 

He's about a year-and-a-half {18 mos.) old. 

The cat is not registered, but is purebred. 

The cat is a family pet. Although he's an "indoor 
animal," he's allowed to roam freely outdoors. 

He's had feline distemper shots as a kitten, but has 
never had Rhino vaccine administered. 

He's healthy and has no visible signs of disease. 

The cat was raised by a private family and has never 
been impounded. 

8. His name is Zak. 
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We chose six cities for our survey on the basis of 
their geographic location and size. 235/ The six cities 
surveyed were: Denver, Colorado; Atlanta, Georgia; Washington, 
D. C.; Dallas, Texas; Chicago, Illinois; and San Francisco 
California. Using rand om selection techniques, we selected 
a minimum of thirty percent of the practicing small animal 
veterinarians in each area for the survey sample. 

The veterinary facilities selected for our sample were 
telephoned by a member of the Denver Regional Office staff and 
asked for prices for the five services detailed above. The callers 
did not identify themselves as members of the FTC staff and spoke 
to whoever answered the telephone. Each caller used a standardized 
"script" which he or she memorized. The results of this survey are 
summarized in Tables 8 and 9. It should be noted that staff 
encountered very little resistance from survey respondents. 
Price quo~ations w~re given over the telephone by the vast majority 
of establ1shments 1n our survey. This would seem to indicate 
that it is pos~ible for consumers to engage in search for veterinary 
goods and serv1ces. Such search, however, is both difficult 
and expensive. On average, it took more than sixteen hours 
per city to obtain the information we were seeking. Were this 
information available through advertisements, both the time and 
cost of search would be reduced considerably. 

235/ See Appendix 5 infra. 
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TABLE 8 

SUMMARY OF PRICE DISPERSION 
CHARTS 

Frequency distribution of the percentage differences 
between the high and low price for 1,052 veterinary 

service entries. 236/ 

Price Difference Number 

Between the of Frequency 

High and Low Prices Occurrences of 

% of Low) (N=l,052) Occur. 
(High as 

100%-124% 

125%-149% 

150%-174% 

175%-199% 

200%-224% 

225%-249% 

250%-299% 

300%-399% 

400%-above 

180 17 .11% 

241 22.91% 

236 22.43% 

97 9.22% 

133 12.64% 

35 3.33% 

63 5.99% 

52 4.94% 

15 1. 43% 

Source: Denver Regional Office 
Federal Trade Commission 

Cumulative 
Frequency 

100.00% 

82.89% 

59.98% 

37.55% 

28. 33% 

15.69% 

12.36% 

6.37% 

1. 43% 

As Table 8 illustrates, more than 37 percent of the 
prices for the surveyed services were 175 percent or more of 
the lowest prices for each service in each of the geographic 
markets. Twenty-eight percent of the prices were 200 percent 
or more of the low prices. 

Table 9 summarizes the dispersion measurements for 
each surveyed service in each geographic area. 

236/ This table is not intended to illustrate inter-city price 
dispersion. It is merely a summary of the Tables appearing 

in Appendix 5 infra. 
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SPAY 
:ocx:; 

1. WASHINGTON, D. C.: 

RESPONSE SIZE 28 
RANGE $40-85 
MEAN $54.62 
STAND. DEVIATION 12.13 
COEFFICIENT OF VAR. 22.21 

2. ll\LIAS I TEXAS 

RESPONSE SIZE 32 
RANGE $40-72 
·MEAN $53.47 
STAND. DEVIATION 7.75 
COEFFICIENT OF VAR. 14.49 

3. DENVER, COLORADO 

RESPONSE SIZE 33 
RANGE $30-76.50 
MEAN $49.47 
SI'AND. DEVIATION 9.65 
COEFFICIENT OF VAR. 19.51 

4. CHICAGO, ILLINOIS 

RESPONSE SIZE 39 
RANGE $45-90 
MEAN $63.35 
STAND. DEVIATICN 10.50 
COEFFICIENT OF VAR. 16.57 

5. SAN FRANCISCO, CALIFORNIA 

RESPONSE SIZE 50 
RANGE $40-77. so 
MEAN $56.12 
STAND. DEVIATION 9.37 
COEFFICIENT OF VAR. 16.S7 

TAB I£ 9 

DHL FELINE DIST. . 
BOOSTER RABIES NEUTER & RHINO 

:ocx:; :ocx:; CAT CAT 

31 31 32 29 
$3-15 $3-15 $15-45 $6-20 

$10.16 $8.90 $23.86 $13.72 
2.42 2.29 7.73 3.40 

23.82 25.73 32.40 24.78 

32 32 33 32 
$6-14 $5-7 $15-40 $6-20.50 
$8.31 $6.00 $21.65 $12.00 
1.48 • 57 4.85 3.34 

17.81 9.50 22.40 27.83 

33 33 33 31 
$6-12 $5-8 $13.50-30 $7-15 
$8.61 $5.33 $20.26 $11.05 
1.55 • 69 3.55 2.26 

18.00 12.95 17.52 20.45 

40 40 40 39 
$5-21 $5-10 $15-60 $6- 30 
$8.79 $8.09 $27.19 $12.75 
2.51 1.29 8.04 4.65 

28.56 15.95 29.57 36.47 

50 50 51 45 
$4. S0-15 $4 • 50-12. 50 $12-41.50 $8-21. so 

$10.68 $8.73 $20.58 $13.90 
2.23 1.40 4.94 3. 24 

20.88 16.04 24.00 23 . 31 
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SPAY 
COG 

DHL 
BOOSTER 

COG 
RABIES 

COG 
NEUfER 

CAT 

FELINE DIST. 
& RHINO 

CAT 

6. ATlANTA, GEORGIA 

RESOONSE SIZE 
RANGE 

28 
$40-90.50 

$58.29 
10.16 
17.43 

26 
$6-15 

26 27 26 
$5-8 $20-69.50 $6-18.50 

MEAN $10.58 $6.04 $30.24 $11.87 
STAND. DEVIATIOO 
COEFFICIENT OF VAR. 

1.85 
17.49 

.5274 
8. 73 

10.69 5.06 
35.35 42.63 

SOURCE: Federal Trade Commission, Denver Regional Office 

. . oted in this table is the . " The standard measur: o~ dl~pe~~~~ni~ a measure of the "clusterlng 
"coefficient o~ varlatlon. .ean or average price. 237/ As 
of observed pr lees around the m. . ents of variation range from. . 
the reader will note, the coeffl~~ lowest coefficients of varlatlon 
8.73 percent to 42.63 percent.rabi:s shots. These measurements 
calculated were ~ene~al1y for bl 8 and 9. They should be.sub~ 
skew our statistlcs ln both Ta ~s two reasons: (1) veterlnarlans 
stantially disco~n~ed, howe~!~~ s~~ts to puppies and kittens 
rely on the prov~slon of.ra . consequently, when independently 
as a primary busln~ss-bulld~!'service tends to be as low ~s . 
determined, the prlce o~ thlbstantial evidence that veterlnarlans 
practicable; (2~ ther7 lS ~uleast two of our survey areas, have in some areas, lncludln~ a 238/ 
fixed the prices of rables shots. ---

we have collected demonstrate s Staff believes that the dat~ re widely dispersed 
that the prices for the ~urvey~~t:erv~~e~u~ther believe that . 
within relevant geograp~lc ~~r rsion found supports the hypothesls 
the magnitude of the pr~ce lSpe . s are substantially harmed 
that consumers of vete~ln~ry s~~v!~~erinary advertising. by the system of restrlctlons 

. . th Veterinary Profession As an D. Price Disperslon ln ,el Economic Harm to Consumers Indicator of Substantla 

As previously noted, 
is present in an industry 
usually predict that the average 

h . h degree of price dispersion where a 1g . . n 
that restricts advertlslng , we c~ 

prices for goods and servlces 

variation is calculated by dividing 237/ The coefficient of 
the mean by the standard deviation. 

11 tions are, in staff's 238/ D uments supporting these a ega Their release could opinion~cexempt from public disclosur~~w enforcement efforts. 
substantially interfere with ongoing 
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produced by that industry will be higher than they would be 
if more relevant consumer information were available. 239/ 
Unless the low-priced sellers within such industries areselling 
at prices below their costs, we may assume that they are able 
to realize a profit notwithstanding the fact that they charge 
less than the mean price for substantially similar goods or 
services. We may also assume that the high prices charged by 
some sellers in such an iridustry are at least partially justified 
on the basis of purported "quality" differences. For example, 
some sellers may charge higher prices than others because they 
are more experienced, or because they are more conveniently 
located, or because they are open during more convenient hours. 
While consumers may choose among alternative providers on the 
basis of such "quality" differences, it is difficult to determine 
how they affect a market where price search is absent. It is 
correspondingly difficult, if not impossible, to determine 
whether price differences among sellers are cost-justified on 
the basis of "quality" when search is absent. 

It is logical to assume that many consumers of veterinary 
services choose among alternative providers on the basis of 
incomplete information. That is, since search is difficult 
and expensive in the veterinary market because of restrictions 
on veterinary advertising, consumers must base their purchasing 
decisions primarily on experience. While some of the trial
and-error aspects of such search may be eliminated by word-of
mouth referrals, the consumer is left, on the whole, to his or 
her own experience to determine whether the veterinarian chosen 
provides high-quality services at "fair" prices. 

Because prices vary widely among veterinarians for 
substantially identical services and because the consumer is 
generally unaware of the magnitude of these variations, we must 
assume that the veterinary market lacks a competitive pricing 
structure. (Although we recognize the possibility of price 
differences based on "quality" factors, it seems illogical to 
assume that the whole of the demonstrated price dispersion within 
the market is cost-justified on the basis of such factors.) 
Consequently, the restraints on veterinary advertising have 
the capacity to cause two kinds of economic harm. First, they 
may cause consumers to pay higher prices than they would if 
they could inexpensively compare price and non-price information 
concerning alternative sellers. This variety of loss is referred 
to by economists as a "redistributive" loss since its effect is 
the inequitable transfer of wealth from consumers to producers. 
The second variety of economic harm resulting from veterinary 
advertising restraints occurs because existing and potential 

239/ See, ~, text accompanying notes 224 and 228 supra. 
This is-because we have no markets where advertising occurs 
which we can compare with the markets where advertising is absent. 
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h ses of veterinary services out of igno
consumers may.forego pur~far such services at prices that t~ey are 
ranee of prov1ders who 0 e lt the demand for veter1nary 
willing and able to pay. As a re~ut nt'ly the output of these 

. . d ssed and concoml a , . lt serv1ces lS epre. ' . ts call the harm wh1ch resu s . · restr 1cted Econom1s . 1 serv1ce~ 1s " 1 ~ " or "deadweight" loss. Th1s oss 
from thls process w~ arensfer of existing wealth, but rather 
does not rep~esent t e trt~ 1 wealth to the detriment of the 
the suppresslon of poten la 
entire society. 

It is difficul~ to ~easu!et~~~u~~~~~yi~i~~:rv!~:rinary 
redistributive or deadwelght·s~~seprohibitions and restrictions. 
market as a res~l~ of.advlert~ly ~ermissible in several states, 
Although advert1s1ng lS ega 
virtually no advertising occurs. 

ovide statistics of economic 
Even thou~h ~e cannot pr rinar advertising in a manner 

losses due to restrl~tlons o~ v~t~sor B~nham for the ophthalmic 
similar to that provl~ed by r~·~ures which strongly imply that 
industry, we can provlde some lsults from the absence of inexpen
substantial harm to cons~mers r~or example from our survey of 
sive price search mechanlsms. f selected v~terinary service we 
the frequency of p~rformance o 11 nlmal practitioner performs 
can estimate that the average ~rna 24~/ On average, 55 percent 
7.72 dog and cat spays per wee ·d--- 241/ From our price 
of these spays are performe~hon e~f~~ate-Ihat the average price 
dispersion surveys, .we can ~~ animal veterinarians is $55.89. 242/ 
for dog spays by prlvate, sma of do s ays performed per 
By multiplying the averagehnumbe~er of ~mall animal practitioners 
veterinarian per year b¥ t e nulmt by the average price of such 

d th 1 t iplying th 1s resu . f 
an en mu . , $173 200' 650 per year lS spent or 
service, we estlmate tnat . ' f cilities in the United States. 243/ 
dog spays at private.veterlnary ~e performed by the low-priced 
If all dog.spay~ ~url~g a yeari~: dispersion survey, the total 
providers 1dent1f1ed 1n our pr 

This figure is derived from the information su~marized 
240/ . 4 infra. Where ranges of spaylngs 
in Table 11, Appendlx given, we determined the mean for 
and neuterings per week were 
the range. 

the mean of the data concernin~ the."percentage 
241/ This is . d 1.n Table 11 Append 1x 4 1nfra. 
Ofdog spays" summar1ze ' 

242/ This is the mean of all prices for dog spays 
city sample. 

in our six-

Of Small animal practitioners used in this calculation 243/ The number 2 f the est imate in Table supra. was derived rom 

84 

cost for such service would be $121,240,455, a difference of 
nearly $52 million. 244/ Thus, if all veterinary consumers 
who purchase dog spays were to choose among alternative providers 
solely on the basis of price, we can predict that they would 
receive a substantial economic benefit. 

We do not, of course, expect consumers to make purchasing 
decisions based solely on price. Nor do we expect prices to 
become absolutely homogeneous at a low-price level no matter 
how inexpensive search becomes. We do believe, however, that 
consumers will be influenced by price when making purchasing 
decisions among veterinarians once search becomes less difficult. 
The calculations cited immediately above are admittedly rough. 
However, they do indicate, by order of magnitude, the potential 
benefits which may accrue to consumers if advertising for veterinary 
s e r v ices is perm itt e d . 

Other information we have received indicates a high
degree of price elasticity for veterinary services. 245/ Such 
price elasticity reinforces a prediction of relativery-high 
deadweight loss. If advertising by low-priced sellers occurs, 
one would expect this deadweight loss to be reduced since more 
consumers would enter the veterinary services market. The 
demand thus created by their entry would further the establishment 
of an equilibrium.pricing mechanism. 

Using the same data cited above to calculate potential 
redistributive losses for dog spays, we have estimated that 
the potential deadweight or "welfare" loss for dog spays to 
be approximately $11.7 million annually. 246/ This potential 
loss is significant since it represents anet loss to societal 
welfare. This may be illustrated graphically using a simple 
price/output model. 

244/ Here, "low-priced provider" means the average of all prices 
charged by the lowest-priced sellers in our six-city survey. 

245/ See,~, conversation between W. Ziegler, Chief Veterinarian, 
City of Los Angeles and F. K. Smith, FTC, September 28, 1976. 
When the city of Los Angeles offered spayings and neuterings 
for dogs and cats through municipal facilities at prices significantly 
below the prevailing prices for these services, the total number 
of animals spayed and neutered in the city increased at a rate 
substantially higher than the rate of increase of the dog and 
cat population. 

246/ Deadweight loss = 1/2 EPMQMT 2 , where T = PM - ~· 
PM 

E (price elasticity) was assumed to be 1.5. PM is the current 
mean price for spays. Pc is the average price charged by low
cost sellers and QM is the total output of spays at the PM price. 
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Pm 
($55.89) 

Pc 
($39.17) 

TABLE 10 

t' 1 Redistributive and Deadweight Losses 
Poten 1a of Dog Spays in the U. S. To consumers 

Pm 
Pc 
Qm 
Qc 

Profit-maximizing pric~ at 
etitive mean r1ce 

**-;*-: .;;.;** * *******I 
******************@@ 
******************~@@@ 
******* * **********~@@@@@ 
******************~@@@@@@@ 
******************~@@@@@@@@@ 
****************** @@@@@@@@@@@ 
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I 
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I 
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Qm 

Profit-maximizi~g. 
price at compet1t1ve 
mean 

Qc 

Marginal Cost 
(K Assumption) 

173 million 
units 

224 million 
units 

= mean price for dog spays. 
of dog spays. = mean of low-price provide~s 

= current output at mean pr1ce. 
= output at mean of low price. 

t the mean price for dog In this graph Pm r~pre~~~p!rsion data. Pc is the 
spays calculated f~o~ our ~r~ceca~culated as the mean of the 
assumed pro-competitive prlc , . the current output of dog spays 
low prices for dog spays. Qm lS at the Pc mean price. we. 

Q 

and Qc is the output of do~ ~paysf 1 5 (though this assumption 
have assumed a price elastlcltyt~ve ~n the basis of limited 
is arbitrary, it s~ems c?nserva~ . . ) . We also assume that . 
information regarding price ~~a~t~~~t~onstant. The total ~otentlal 
the marginal costs for dog s.h¥ft from the Pm to the Pc pr7ce 
benefit to consumers from a s lhe ra h shaded by ***· Thls 
is represented by the a~~ab~! ~ran~fe~ of wealth from producers shift represents an equl a . 
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(veterinarians) to consumers. The triangular area shaded by 
@@@ represents the creation of benefits to consumers through 
the increased production of services at the Pc price. In our 
estimation, both of these potential losses are significant. 

This graph may be overly simplified, since it uses 
pure monopoly versus pure competition profit-maximizing prices 
as the basis for determining potential consumer benefits. However, 
since staff has concluded that the economic performance of the 
veterinary profession is noncompetitive, we believe that the 
pure monopoly/pure competition model from which our calculations 
derive is valid at least for illustrative purposes. 

Thus far, our calculations of potential consumer losses 
due to price dispersion in the veterinary profession have considered 
only dog spays. However, an examination of the data we have 
collected on other services commonly performed by small animal 
veterinarians reveals that the differences between the mean 
and low prices charged for these services are as large or larger 
than such differences noted for dog spays. 247/ We therefore 
conclude that the total economic losses due~ price dispersion, 
unknown to consumers because of advertising prohibitions, are quite substantial. 

It is staff's view th~t our surveys demonstrate the 
existence of relatively high price dispersion in the veterinary 
profession. We believe that such dispersion cannot be the result 
of deliberate consumer decisions differentiating among veterinary 
service providers on the basis of "quality." The potential 
c6nsumer losses resulting from such dispersion are apparent. 
Such potential losses are directly related to the absence of 
inexpensive search mechanisms in the veterinary market. Therefore, 
we submit that the lifting of restrictions on veterinary advertising 
will permit the introduction of inexpensive search mechanisms 
substantially benefiting the public. 

2 47/ ~ Tables 14-19, Appendix 5 infra. 
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IV . 
VETERINARY ADVERTISING ARGUMENTS ATTEMPTING TO JUSTIFY 

RESTRAINTS 

. r ad vertising discussed in 
The restraints on veterlna y thought to be just i fied . 

section II supra exi~t be~a~~: ~~~~r~~~ justifications fo~ ~uch 
In this section we dl~cus no ne of these arguments, . elt er 
restrictions . we.bel~eve th~~uasively demonstrates an l~terest -
singly or in comblnatlon, pe lusion that public and prlvat~ res 
sufficient to over~ome the co~~sing are unfair acts or practlces 
trictions on veterlnary adve~ l 1 Trade Commission Act . 248/ 
within the meaning of the Fe era 

A. 
. . Will Have an Adverse Effect 

Argument: Adv:rtl~l~~age of veterinarians 
on the Profess1ona 

for all of the so-called 
This argument is ~requ~~~l~nm~~= contention that profes-

" learned professions . " It lS ba ·pations and, therefore, ou~ht to 
. are different from other occu f llow i ng reasons: Flrst, 

~!o~~corded different treatment f~~ ~~:d ~ot resort to the "coarse 
Professionals are not.tradesmenda unlike such tradesmen, p r ofes -

f d rt i s1ng• secon , d n practice" o a ve . ' . for the "public goo • 
sionals perform thelr servlces 

Examiners 

Mississippi Board of Veterinary 
follows: 

The President of the 
stated the argument as 

(V]eterinarians are membe~s 
are not salesmen engaged ln 
in the marketplace. 

of a profession . They . . 
the sale of various commodltles 

k to analyze the . . in mind we should next see 
W1th th1s t f a profession . • · essential elemen s o 

. . d long experience (are] 
(1) A special trahlnl~~afncallings of life ; 
required beyond t e u 

. the public and clients 
(2) An ideal of servl~e to 1 trade acquisitive-

. . . puts a limitatlon on norma 
ness 

. economy , dignity and 
(4) Professions have a certal~ certain spirit , a 
status, which togeth:r create 
certain professionallsm. 249/ 

See Section VI infra. 

· · · s; ppi Board '11 Presldent , MlSSlS - . 
249/ Letter from~ · Bert HlJ 'w Madden III , FTC , dated Aprll 
~Veterinary Examlners, to . . 
28, 1977 . 
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While this argument may have had widespread public 
support in the past, we doubt that it does today. It is premised 
on the bald notion that veterinarians, because of their long 
years of training, should be accorded a special status which 
accrues to all "learned professionals." Somehow this status 
entitles veterinarians to conceal information about themselves 
from the public . In refuting a similar argument made for law
yers, Mr. Justice Blackmun stated: 

[We] find the postulated connection between ad
vertising and the erosion of true professionalism 
to be severely strained. At its core, the argument 
presumes that attorneys must conceal from themselves 
and their clients the real-life fact that lawyers 
earn their livelihood at the bar. We suspect that 
few attorneys engage in such self-deception. And 
rare is the client, moreover, even one of modest 
means, who enlists the aid of an attorney with the 
expectation that his services will be rendered free 
of charge. 

* * * 
Moreover, the assertion that advertising will diminish 
the attorney's reputation in the community is open 
to question. Bankers and engineers advertise, and 
yet these professions are not regarded as undignified. 
In fact, it has been suggested that the failure of 
lawyers to advertise creates public disillusionment 
with the profession. The absence of advertising may 
be seen to reflect the profession's failure to reach 
out and serve the community: studies reveal that 
many persons do not obtain counsel even when they 
perceive a need because of the feared price of services 
or because of an inability to locate a competent attorney. 

* * * 
Since the belief that lawyers are somehow "above" 
trade has become an anachronism, the historical foundation 
for the advertising restraint has crumbled. 250/ 

We submit that the observations made concerning lawyers 
in the above quotation are equally valid for veterinarians. While 
some aspects of the rather amorphous concept of "professionalism" 
may enjoy legal recognition, we doubt that such recognition extends 
to those facets of the concept which promote self-esteem or encourage 
special treatment based on status. Whether veterinarians, or other 
professionals are highly regarded by the public hardly seems an 
appropriate basis for regulation. Staff does not believe that 

250/ Bates v. State Bar of Arizona, 45 U.S.L.W. 4895, 4900 
(June 27, 1977) (internal footnotes omitted). 
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advertising will demean the professional status of veterinarians . 
But even if advertising were to tarnish the " image " enjoyed by 
veterinarians, this effect should not form a basis for denying 
consumers the substantial benefits they may derive from adve r tising . 

B. Argument: Advertising, Particularly Price Advertising , 
Will Be Inherently Misleading 

This argument is based upon two essential assumptions : 

(1) Advertisements which offer particular veterinary 
services mislead the consumer by inducing the false belief that 
he or she, rather than the veterinarian, can determine what animals 

require. 

(2) Veterinarians do not provide pre-packaged, fungible 
services, but instead offer each purchaser a unique set of serv
ices; therefore, advertisements, particularly those which contain 
prices, are inherently misleading since they necessarily imply that 
consumers may make comparisons based on the content or quality of 
such advertised services. 

1. TheY Don't Know What's Good For Them 

In response to staff's Notice of Intent to Recommend 
Rulemaking, the chairman of a state veterinary board made the fol-

lowing statement: 

[Veterinarians engage in] the performance of services 
which are sufficiently beyond common understanding. 
The public frequently can neither know what services 
it truly wants and needs, nor can it evaluate what 
it has received. 

* * * 
[T]he professional has knowledge beyond the common 
public knowledge. Unfortunately, the public often 
does not know what it wants or needs; because of this 
disparity in knowledge, to permit veterinarians to 
advertise will be uncontrollable and will encourage 
fraud and over-reaching. How will the public, without 
some specialized training or basis to form an educated 
opinion, know if the advertised veterinarian ' s service 
is essential, non-essential, advisable, or just a 
luxury to be performed at the whim of the advertiser? 251/ 

The above quotation is typical of the "they- don't-know
what's-good-for-them" argument urged by veterinarians and other 
professionals. It assumes that consumers are ignorant and cannot 
know how to judge what services their animals may need among the 

251/ See note 249 supra. 
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~re~t array that may be offered T 
1t 1s better to keep any info ·t. hus, the argu~ent continues, 
the public view· to do oth :rna lon about veterlnary services from 
among consumers' Staff d erwlse would merely encourage confusion 

. · oes not share the bel· f h 
are so 1gnorant of their · 1 , 1e t at consumers 
from veterinary advertisi~~~ma s needs that they cannot benefit 

. I~ order to test whether consu . 
mlght beneflt from advertisin mers of veterlnary services 
f~ur~een dog breed associatio~~ w~S~onducted a tel~phone survey of 
Clatlons were asked if th id ___ / Representatlves of these asso-
of price advertising Th!Y wou !choose veterinarians on the basis 
tisements would be v~ry helg~~~ra res~onse was that such adver-
~ere for standardized servi~es ~ue~peclally.when the advertisements 
1noculations. Nearly all th c as spay1ng, worming, or 
ment that they can and do d'o~~ su:veyed also volunteered the com-
basis ~f both prices charge~sa~~g~l~~l~mon?, veteri~arians on the 
sentat1ves seemed quite will' q ~Y· That 1s, these repre-
~ypes of veterinary advertist~g t~ recelve the benefits of all 
JUdge the importance of the adg Sl~ce they ~elt well-equipped to 
would not, therefore, depend e~~~~!~ed servlce ~or themselves. They 
a~ong veterinarians but would mak Y on advertlsements to choose 
tlsements when they believed it e ludsebof the content of such adver-

wou e helpful. 

Even some veterinar· 
consumers to determine whethelans ~eem to.recognize the ability of 
example, a number of veterin r. thelr servlces are needed. For 
f~r~ng only a limited range ~~l:~~v~~erate specialized clinics of
llmlted to spays, neuterings and . e~ •. Frequently, services are 

lnocu atlons. Consumers bring 

252/ Representatives of the f 11 
were contacted by A. Franck, 0 owing dog breed associations 
and February 17, 1977. FTC, between February 10, 1977 

Akita Club of America 
American Brittany Club 
Ba~sett Hound Club of America 
Welm~raner Club of America 
Collle Club of America 
Irish Wolfhound Club of America 
Great Dane Club of America 
Germ~n Shepherd Dog Club of America 
Amer1~an Bloodhound Club 
Borzol Club of America 
Dach~hund Club of America 
En~llsh Cocker Spaniel Club of A . 
Salnt B~rnard Club of America merlca 
Australlan Terrier Club of America 
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their animals to such 
be needed or desired. 
of the details of the 
can determine whether 

clinics for services they perceive to 
While these consumers may not know all 

procedures their animals receive, they 
the services received were "good" or "bad." 

There are many other examples of veterinarians allowing 
their clients to determine whether certain services are needed. 
For example, we interviewed a veterinarian from California who 
conducted an informal survey of his clients over a two-year period 
to determine which of the services he performed was perceived as 
over-priced. 253/ The vast majority of respondents indicated that 
distemper and-rabies shots seemed to be priced higher than neces
sary. When the veterinarian responded to such critics by noting 
that the prices of these shots included a physical examination, 
most clients indicated that they were not aware of this and, even 
if they were, they would rather be given the choice of paying for 
the shots alone. Consequently, the veterinarian established an 
evening "inoculation clinic" offering only distemper and rabies 
shots. This clinic has been quite successful. An interesting 
finding to emerge from surveys of the clinic's clients is that the 
majority of animals inoculated had never been seen by a 
veterinarian previously. 

While we readily agree that advertising will not provide 
the sole determinant for the consumer's choice among veterinarians, 
we cannot agree that such advertising will be either useless or 
misleading. The they-don't-know-what's-good-for-them argument 
which supports advertising prohibitions must be weighed against 
potential benefits consumers will receive once such prohibitions 
are lifted. The argument is at once paternalistic and fallacious. 
In refuting similar arguments made by pharmacists, Mr. Justice 
Blackmun in Virginia State Board of Pharmacy v. Virginia Citizens 
Consumer Council, Inc. stated: 

There is, of course, an alternative to this highly 
paternalistic approach. That alternative is to assume 
that this information is not in itself harmful, that 
people will perceive their own best interests if only 
they are well enough informed, and the best means 
to that end is to open the channels of communication 
rather than to close them. 254/ 

2. All Services Provided by Veterinarians Are Unique 

While it may be true that some of the services veteri
narians perform are unique, a significant amount of veterinary 
practice time is consumed in the provision of routine or standardi zed 

253/ Conversation between Dr. Lester Schwabe, Walnut Creek, 
California, and F. K. Smith, FTC, February 10, 1977. 

254/ 425 u.s. 748, 770 (1976). 
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services. 255/ For ex 1 titioners offer farnp e, many of the services small animal prac-
are o such a standardized t 

vary from one veterinarian to the ne ~a ure t~at they rarely 
b~ t~e profession itself in stand xt. Thls fact lS recognized 
bllllng forms, and technic 1 ard fee sc~edules, standardized 
Several veterinarians we h:ve r~p~rts.of varlous associations. 256/ 
of what veterinarians do is stlnder~~ewed have a~reed that rnuc~ 
one California veterinarian st:~e~r s~~esdt otr .rollutlne. For example, an 1a Y as follows: 

;~~~~l~ei:~;~=r~h=t~~!~tb n~ matter .where he attends 
are put into effect by te~~~7 t~eorles. These theories 
the theories which lc~ p~ocedures. Because 
the procedures usede~~rpyu~e~~rlnatrlan learns are standard, 

ern ° use are also standard. 

Additionally vet · surgical a' erln~ry students learn some specific 
school ~n non-surglcal techniques in veterinary 
us d .· hese~ too, become standardized methods 

e 1n essent1ally the same f b 1 ' 
Dog spaying may be used orm Y a 1 veterinarians. 
a relativel si as.an example. Spaying is 
circumstanc!s p~~!:n~~e~=~~~~· Unless th~re ~re special 
forms spays using th ev7ry veter1narian per-
variations in .e same techniques. There are 

'theoretical a~=~~~~f~~~,b~~ ~~=~ep:~~t~~I~~~~~.a~ 571 
By examining veterinary f h d 1 three areas of veterinary . ee sc e u es, staff selected 

practitioners which appear!~r~lc~s perf~rrned by small animal 
o e routlne. 258/ These services 

255/ "Routine" and "standardized" . chan~eable concepts. It should b are ~sed in this section as inter-
servlces.might also include thoseew~~~~ ;r~o:oetver, that standardized 
are prov1ded at a fixed fee. routine but 

256/ The fee schedules we · d 
ardized billing forms are s~xam~ne are no~ c~rrently in use. Stand-
assistance of veterinarians PP~le~ ~y speclalized printers with the 
ations describe "accepted" ~ the~ n~cal report~ of veterinary associ-
services. e 0 s or performing various veterinary 

257/ Interview with veterinarian in An h . 
February 2 1977 Th' . . . a e1m, California, 
his identity held in ~~n~~~~~~~~al has expressed a desire to have 

258/ The selected service are . . 
hysterectomies) and neuterin as are. ~1) spaying (ovario-
"distemper series" inocul t'g (c:stration) of dogs and cats: 
leukopenia plus rhinotrac~et~~~ or dogs and c~ts (feline pan
and leptospirosis for dogs)· andf~~)cats a~d . dist7mper, hepatitis 
treatment (commonly referre~ t " par~sitlsrn d~agnosis and 
parasites in dogs and cat 0 as worming" for Intestinal 
and treatment for dogs). s plus heartworm parasitism detection 
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. . veterinarians that they were listed 
were sufficiently slmllar am~n~. ns on standard fee schedules. The 
without definitions.or descrlp l~selves to fixed prices seems . 
fact that such servlces len~bihe of price advertising. We theorlzed 
enough to make them s~sceptl .e s are routine can also be inferred 
that the degree to whlch ~ervlce nee In order to test whether . 
from the frequency of thelr perf?rmaocc~py substantial or insubstantl a l 
the three selecte~ ar~as ~f ser~~~: time , we conducted a telephon~59/ 
portions of veterlnarlans .pra~ s throughout the United States. !:__ 
survey of fifty-f~ur veterl~ar:a~ted that a considerable part of 
The results of th1S survey lndlc t d consists of the performance 

. · of those contac e · d · te the pract1ce t1me . s. (The results also 1n 1~a 
of the three tested serv1ce area h' h we inquired is relatlvely 

f h rvices about w lC th r that each o t e se b ffered independently from o e 
discrete and may ge~e~allll e ~ndications were that each of the 
services. 260/ Add:t1ona y, involve very little risk of harm 
three sur~eyed serv 1hc7 ~r~~:y are performed . 261/) 
to the an1mals for w 1c 

tested the "routineness" of only three serv-
Although we ther procedures also may be so 

ices, we believe that many of hedules which we examined, for 
· d One of the ee sc f hich character1ze • f t different procedures or w f 

example, lists mor~ than or y xistence of a substantial n~mbe: o 
prices were establ1shed~ Th~ ~· s the araument that veter1nar1ans 
routine veterinar~ serv1ces fe ~~cedures for each purchaser .. Even 
always perfor~ un1~Ue set~ ~d procedures may exist when rout1ne 
though variat1ons 1n requ1r p th t these services, at least, 
services are provided, it appears ah'ch does not mislead consumers . 

. d t. sed in a manner w 1 . in may be pr1ce aver 1 t'ally the same conclus1on . 
The majority in Bates came to es~enb1h lf of the legal profess1on: 
refuting similar arguments made 1n e a 

more detailed analysis of this 
259/ See Appendix 4 infra for a 
survey. 

260/ Id. 

261/ Id. 
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The only services that lend themselves to advertising 
are the routine ones: the uncontested divorce, the 
simple adoption, the uncontested personal bankruptcy, 
the change of name, and the like--the very services 
advertised by appellants. Although the precise service 
demanded in each task may vary slightly, and although 
legal services are not fungible, these facts do not 
make advertising misleading so long as the attorney 
does the necessary work at the advertised price. 262 

. .rn summary, staff contends that the assumptions underly-
lng the "1nherent deception" argument are not valid. First, 
veterinarians perform a number of services which lend themselves 
to non-misleading advertising. Second, consumers are not completely 
dependent upon veterinarians in determining the needs of their 
animals. 

C. Argument: False, Deceptive or Unfair Business Practices 
Will Result from Unrestricted Veterinary Advertising 

A number of representatives of state governments and 
professional associations have claimed that unrestricted advertis
ing by veterinarians, particularly in the area of price advertis
ing, will promote deceptive or unfair practices. Typical of such 
claims is one made by the president of the Connecticut Board of 
Veterinary Registration and Examination: 

It seems to us that advertising prices for veterinary 
services is opening and expanding the opportunities 
for the 'bait and switch' problems that are frequently 
a complaint to Better Business organizations and the 
FTC. The advertising of fee structures will create many 
more problems for the regulatory agencies representing 
the consumer welfare. 263/ 

This argument assumes, first, that price advertising 
automatically leads to deceptive practices. We agree that, 
~s a general principle, the opportunities for deceptive practices 
1ncrease when advertising is permitted. We do not agree, however, 

262/ Bates v. State Bar of Arizona, supra note 250, at 4901. 
It should be noted that the Rule which we propose does not distinguish 
between "routine" and "non-routine" services. We suspect that 
routine services will be those which are most often price advertised. 
But the advertising of prices for non-routine services would 
also be permitted under our Rule. In staff's view, the key 
to the nondeceptive advertising of any service is whether the 
necessary work is done at the advertised price. 

263/ Letter from Willard H. Daniels, D.V.M., President, State 
of Connecticut Board of Veterinary Registration and Examination 
to FTC Denver Regional Office, dated April 14, 1977. 
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that such potential practices are best prevented by banning price 
advertising. This indirect method of preventing deceptive advertising 
forces consumers to pay higher prices for goods and services than 
they would if some information about costs were available. 264 / 
Furthermore, it is illogical to assume that consumers can separate 
the trustworthy from the unreliable sellers already in the marketplace 
without the benefit of easily obtained information. 

A second assumption underlying this argument is that 
great numbers of veterinarians will deceive the public given 
the opportunity. Staff is unwilling to believe that a profession 
which has long prided itself on providing unselfish public service 
is composed of great numbers of cheats and mountebanks. 265/ Nor 
are we willing to believe that the majority of the public is 
so vulnerable that they cannot determine whether buying the 
advertised service at the advertised price will be beneficial. 

Any deception which may result from price advertising 
can be dealt with through the enforcement of existing state and 
federal laws. 266/ Staff contends that this direct method of 
dealing with pO't'ent.ial deception is far preferable to the indirect 
method of banning advertising altogether. 

D. Ar ument: If Advertisin is Permitted, the Qualit 
of Veterinary Services Will Deteriorate 

This argument assumes that the rigors of competition 
resulting from advertising will require veterinarians to cut 
corners and thereby reduce the quality of service delivery. 
An example of this "quality reduction" assertion is contained 
in a letter from the Wisconsin Veterinary Examining Board: 

264/ See Section III infra. 

265/ The court in Consumers Union of the United States v. American 
Bar Ass'n, 427 F. Supp. 507, 508 (E.D. Va 1976), vacated and remanded 
for further consideration, 45 U.S.L.W. 3852 (June 28, 1977) 
considered a similar argument made on behalf of the legal profession: 

This assumes that lawyers will be extravagant, artful, 
self-laudatory, and brash if released from the bonds 
of the advertising prohibition. If accurate, this is 
indeed a sad commentary on the profession. Fortunately, 
there is no evidence to suggest that lawyers will behave 
in an irresponsible manner if the advertising restrictions 

are removed. 

266/ ~, The F.T.C. Act and similar acts of 49 states and 
the District of Columbia. 

96 

In or~e~ to be competitive price wise, with a fellow 
pract1t1oner who is carrying on " · le th a prlce war" on broken 

gs, e veterinarians will have to cut they perform th . corners on how 
feels he has go~t!~r~l~:;gai~ew~~~uspecti~g consu~er .who 
too late that what he really got never now untll.lt's D was a second-rate JOb 
· · : oes advertising improve the quality of s · · 
and lmprove h~alth.care to the consumer's anima~~Vl~~ 
app~ars that 1~ th~s profession it may do just the op
poslte. Veter1nar1ans may be encouraged into develo me 
~:c~~7~~ver~ead, poorly-:quipped and staffed veterin~rynt 
can affo~~ e~ause that lS all the owner veterinarian 
decli • s ~ result, ~he quality of animal care 

is co~~~~uai~yt~~~fl~~f~;s~~~~-t~~ 7~ursuit of excellence 

Staff believes that thi · · 
cious assumption that bans on d s a~g~ment lS ~ased on the spe-
to maintenance of quality in t~ ver~ls~ng contrlbute significantly 
find no empirical evidence to seve erln~ry profe~s~on. We can 
several studies of the effects u~po~t th~s.proposltlon. In fact, 
services offered b 0 h 0 .a vertlslng on the quality of 
reduction" asserti~n.t2~~/professlons tend to refute this "quality 

In o · · 
of service del~~e~~ 1 g~o~~t=~~~~;i:~~g need no~ a~f~ct the quality 
Veterinarians who offer high l't to a~y s1gn1f1cant degree. 
whether they advertise or re q~a l·l servlc~s.may continue to do so 
who offer inferior quality s:~ 1 ~ Sl ent. Sl~llarly, veterinarians 
Supreme Court in Virginia Statvl~es may contlnue to do so. The 
Citizens Consumer Council m e o~r~ of Pharmacy v. Virginia 
the "quality reduction" arg~::nta Slmllatrdobbservation.in considering asser e y pharmac1sts: 

267/ Letter from Max E. Barth D v M Ch · · · nary Examining Board to J w M dd · I., alrman, W1scons1n Veteri-. · a en II, FTC, dated April 25, 1977. 

268/ See, ~, Report of th p · Trade Regulation .e reslding Officer on Proposed 
and Services [16 ~ule Regardlng Advertising of Ophthalmic Goods 
December 10, 1976 .• F.·R. 111 Part 456, Public Record 215-52], FTC, 
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not directly affect professional 
The advertising ban does th It affects them only 
standards one way.or t~~ ~s :~~umed people will hav~ 
through the reactlons rice information. The r e 1S 
to the free flow of drug.P. ban in any wa y prevents 
no claim that the adver~lS~~~ pharmacist who is s o 
the cutting of corners .Y . likely to cut co r ne r s 

. d That pharmac 1St 1S . . b n 
incl1ne · onl effect the advert1s1ng . a . 
in any event. Th~ Y h ' from price compet1t1on 
has on him is to lns~lat~·m1~0 make a substantial 
and to open the way or . l profit in addition to 
and perhaps even excesslve ~ 269/ 
prov i ding an inferior servlce . ---

'ctions on advertising are 
Staff contends th~t re~trl intenance of high quality 

improper vehicl:s for ~ssurlngE;e~ ~~ such rest~iction~ have 
veterinary servlce dellV~~Y · maintenance of quallty (whlch we 
a positive influence.on e sult in economic losses to 
are unwilling to belleve), t~~yb~: to assure the maintenance 
consumers. 2?0/ Already ~v~~o~s which do not exact such losses 
of high quallty are restrlc 1 

from consumers. 
· t for veterina ry d requires that appllcan s 

Every state a~r~a y tiona! attainment. A. number 
licensure demonstrate m~nlm~m e~~~~inuing education requlre-. 
of states are also consl~e~lng 271/ Some states also re9ulre 
ments for licensed pra~tltlon~r~~ve-a minimum level of eq~lp
that veterinary - establls~m~~tse requirements may be questlon
ment. 272/ While some o . 7ve alte r native" test , they do seem 
able under a "least restrlCtl d with quality control than 
to be much more direc~ly.concerne 
are advertising restrlctlons. 

d f Pharmacy v. Virginia Citizens Consumer 
269/ .virginia ~i~t~.~- · 7 ~ 8 , 769 (1976). 
Councll, Inc., 

See Section IV infra. 

California, Colorado, Oregon. !.:..9. 0 , 

F lorida, washington. !.:..9. 0 , 
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V. Proposed Trade Regulation Rule 

A. Introduction 

We have concluded that the restraints on veterinary 
advertising are widespread and pervasive. We have concluded , more
over, that such restraints cause consumers substantial economic 
harm and are not justified on the basis of the arguments proffered 
for their maintenance. Consequently, we believe that restraints 
on veterinary advertising are unfair within the meaning of the 
Federal Trade Commission Act . 273/ Specifically, we contend 
that these restraints are unfarr-because they contravene the clear 
national policy which allows the unfettered dissemination and 
reception of truthful commercial information. In so doing, 
these restraints cause consumers to pay more for veterinary 
goods and services than they would if sufficient commercial 
information were available through advertising . 

We recommend the issuance of a Trade Regulation Rule to 
correct the abuses caused by these restraints. The Rule which we 
propose has the effect of limiting the enforcement of both the pri
vate and public restraints on veterinary advertising. The Rule is 
intended to facilitate advertising by members of the veterinary 
industry and, as a result, enhance the competitive performance 
of the veterinary profession. 

We recognize that this proposed Rule alone is not suffi
cient to transform the veterinary profession into a model competi
tive industry. As previously noted, the profession is burdened 
with a number of other regulatory devices which need to be changed 
before it can perform in a reasonably competitive manner. Staff 
believes, however, that our proposed Rule offers a logical begin
ning for reform of the regulations stifling competition in the pro
fession. 

273/ Section VI infra discusses the theory of unfairness upon 
which we have relied to reach this conclusion. 
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B. The Proposed Rule 

ADVERTISING OF VETERINARY GOODS AND SERVICES 

Proposed Trade Regulation Rule 

§ 4xx.l Definitions. 

For this rule, these terms apply: 

(a) A "disclosure" is any notice, listing, statement , 
or advertising format used in connection with the advertising 
of goods or services to the public: 

(b) An "impartial body" is one or more persons who 
are not industry members and have no direct or indirect interest 
or bias with respect to the welfare of any of the parties subject 
to its jurisdiction: 

(c) An "industry member" is a person, partnership, or 
corporation, or an employee or agent thereof , offering veterinary 
goods or services to the public or an association or group which 
seeks to promote veterinary care or the veterinary profession: 

(d) "Specialization" means membership in a veterinary 
specialty board or college: limitation of veterinary practice 
by a person or group: or a special interest in a field of veterinary 

practice: 

(e) An "unduly burdensome disclosure" is one which 
is not necessary to provide consumers with material information 
concerning the goods or services advertised for sale to the 
public. 

(f) "Rudimentary principles of due process" include the 
opportunity: (l) to be given adequate notice of the nature 
of each charge: (2) to be heard concerning each charge: (3) 
to confront and cross-examine adverse witnesses: and (4) to 
be represented by retained counsel. 

§ 4xx.2 Advertising of Veterinary Goods and Services . 
Restraints] 

[Private 

When veterinary goods or services are offered to the 
public in or affecting commerce, it is an unfair act or practice 
for an industry member to engage, directly or indirectly, in 
any activity which restricts, burdens, or limits the ability 
of another industry member to advertise, in any medium, nondeceptive 
statements or claims about: 

(a) the availability of such goods or services: 

(b) the background of an industry member, including 
but not limited to, training, experience, awards , and memberships: 
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member; 

that the 
required 

services . 

§ 4xx.3 

(c) the specialization of an industry member; 

( d ) the equipment or techniques used by an industry 

(~) the prices of such goods or prlces of all additional services, provided 
to be purchased . . g~ods or services which are 

ln a maJOrlty of cases are disclosed; 

( f) any other information concernl'ng such goods or 

Services. Advertising of Veterinary Goods and 
[Prohibited Reliance on Private or Public Restraints] 

When veterinary god . public in or affecting comm o s o~ s~rvlces are offered to the 
for an industry member to efce, lt lS an unfair act or practice 
or code of conduct of a ~e y on or comply with any law rule 
body as a reason for notp~~~=;~.o~ non~federal governmen~al ' 
statements or claims about: lSlng, ln any medium, nondeceptive 

(a) the availability of such goods or services· , 

not 
. . ( b l the background of · d llmlted to, training ex . an ln ustry member, including 

member; 

that the 
required 

, perlence, awards, and memberships; 

(c) the specialization of an industry member; 

(d) the equipment or techniques used by an industry 

{~) the prices of such goods or services, provl'ded 
prlces of all additional d to be purchased · . g~o s or services which are 

ln a maJorlty of cases are disclosed· , 

but 

(f) any other information concerning such goods or services. 

§ 4xx.4 Disciplining of Industr M b 
[Limited Private Enforc~me~~]ers For Advertising. 

To assure compliance . th h . . and to prevent the future Wl t e provlslons of this Rule 
it p h'b' . occurrence of the unf . .ro l lts, veterinary industr b alr.acts or practices 
taklng any action to expel y mem ers are requlred to avoid 
other industry member in ,1 ~ensure or otherwise discipline any 
conduct governing,advertl'srel. lancelon any law, rule or code of ng, un ess: 

(a) a final order has b ~ody finding that the other membereen entered b~ a governmental 
ln connection with the offeri f has e~gaged ln acts or practices 
to the public in violation ofng o lveterlnary goods or services 
or deceptive advertising; or any aw or rule governing unfair 
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f a hea ring comporting with rudimentary (b) as a result o h t the other impartial body finds t a principles of due p~ocess, an ractices in connection with ~he . 
member has engaged In acts or p . s to the public in vlolatlon · y goods or serv1ce . · offering of veterinar . f ·r or deceptive advertiSing . of a code of conduct governing un ai 

§ 4xx.5 Advertisi~g of 
Compliance with Private 
Burdensome Disclosures] 

Veterinary Goods or Servi~e~ . [Prohibited 
or Public Restraints Requlring Unduly 

. 'th the provisions of this Rule a~d 
To assure compliance WI f th unfair acts or practices It 

to prevent the future.occu~rence o d etisement or other publica-
prohibits, .in conne~tion with a~~ :e;~~ces to the public, industry 
tion offering veterinary good~ f complying with any part of 
members are required to refradin tromf any private or non-federal l code of con uc o . 1 any law, ru e, or . . nduly burdensome disc osure. governmental body requiring any u 

§ 4xx.6 Declaration of Commission Intent . 

f the rule is to remove barriers to the 
(a) The purpose.o . f tion by industry members who d issemination of nondeceptive I.ndorma . s It is not the intent 

. h · goods an serv1ce · 
wish to adv~rt:se t eir . industry members to advertise. of the CommiSSion to require 

. . ion's intent that this rule preemp~ all 
(b) It IS Comm:ss ld in any way prevent or restrict 

non-federal enactments whi~h w~uf rmation by industry members. The 
dissemination of non~eceptive I~e~mpt state authority to p:otect 
Commission does not In~end t~ p tive advertising of veterinar~ 
its citizens from unf~Ir or Iec!~ however, the Commission~s In
medical goods or service~.d tl e~actments which would require 
tent to preempt all non- e ~ra burden and thereby chill a . 
disclosures that.unnecessarilY. Non-federal enactments which 
veterinarian's right.to advertis~~nsistent with, and no more re
require disclosures In a mannerd Commission Act and this rule are strictive than, the Federal Tra e 
not intended to be preempted. 

. . . d this rule to be as self-
(c) Th~ CommiSSiond:nt~n sit is intended that the 

enforcing as possible. Accor Ing y~ roceeding which may be 
rule be available as a defen~e toh~ ~g~inst any industry member 
brought or threatened to.be .roug tion It is also intended , 
who advertises nondeceptive Informa ' tt~d as the basis for declarator y 
that the rule be employe~ where.pe~m~he threat or prosecution injunctive, or othe~ relief agains 
of any such proceeding. 

. f h Commission that all words 
(d) It is the In~ent ore~e~ in a manner consistent 

and phrases of the rule.be.Interp d the cases decided thereunder . with Federal Trade CommiSSion Act an 

(e) All provisions of this part are separate and 
severable. 
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C. Discussion of the Proposed Rule 

1. Parties Subject to the Rule 

The proposed Rule applies to two types of "industry 
members." ~irst, it is intended to cover any person, partnership, 
or corporation, or any employee or agent thereof, providing 
or offering veterinary goods or services. "Person, partnership, 
or corporation" in this context includes individual veterinarians, 
professional corporations, charitable organizations, or other 
entities providing or offering veterinary goods or services. 
Municipal, county, and state-operated clinics or agencies that 
provide veterinary goods or services are "industry members" 
and thus their freedom to advertise is intended to be protected 
by the proposed Rule. An "agent" as used in the definition 
of "industry member" is intended to include, but not to be limited 
to, referral services, advertising agencies, and groups advertising 
on behalf of industry members. The term "offering veterinary 
goods or services" is intended to cover free goods or services 
provided by any entity otherwise covered by the Rule. 

Second, the proposed Rule is intended to cover any 
association, group, or person which seeks to promote veterinary 
care or the veterinary profession. "Associations" and "groups" are 
used in their broad sense, including every type of group, trade 
association, organization, and professional society seeking to 
advance or promote the veterinary profession or veterinary care. 
The members of such associations or groups and persons seeking 
tho~e . ends need not be engaged in the practice of veterinary 
medicine for purpose of inclusion within the coverage of the 
Rule as "industry members." Thus, organizations which, for 
examp~e, encourage the control of animal population through 
veterinary care would be covered. 

It is intended through the Rule's definition of 
"industry member" to provide the broadest possible protection 
to an~ person or entity choosing to advertise information concerning 
veterinary goods and services. This definition, however, is 
not intended to imply that the Rule is enforceable against entities 
over which the Commission lacks statutory jurisdiction. 

2. Means of Publication 

The proposed Rule is designed to permit the use of any 
and all means of communication by an industry member to bring to 
the public's attention any nondeceptive information, statements, or 
claims concerning the sale or offering for sale of veterinary goods 
or services. "Any medium," as used in the proposed Rule, includes, 
but is not limited to, newspapers, magazines, books, directories, 
notices, circulars, pamphlets, letters, handbills, signs, placards, 
displays, cards, labels, tags, telephone, radio, or television. 

The effect of this aspect of the proposed Rule is thus to 
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make the fullest possible range of advertising media available to 
industry members. It is intended to supersede limitations on the 
use, for example, of advertisements in any type of publication, 
listings in any type of directory, including city, commercial, or 
consumer directories, and tags on animals which include commercial 
information. It is also intended to allow the circulation of 
handbills or flyers, the use of signs on motor vehicles , the 
mailing of advertisements, including bulk mailing, and the use of 
billboards or signs. It is not the intent of the Rule , however, 
to preempt any federal, state, or local laws or regulations 
prohibiting or limiting the use of specific forms of advertising 
such as billboards or signs for all commercial entities. 

3. Content of the Advertisements 

Section 4xx.2 of the proposed Rule is intended to 
facilitate the advertising of nondeceptive statements or claims 
concerning: (a) the availability of veterinary goods or services; 
(b) an industry member's background; (c) an industry member's 
specialization; (d) an industry member's equipment or techniques; 
(e) prices of veterinary goods or services; and (f) any other 
information about veterinary goods or services. 

(a) Availability 

Under this provision, industry members are permitted 
to advertise their willingness to provide veterinary goods and 
services to the public. Thus, for example, this provision allows 
the dissemination of information concerning the opening or moving 
of veterinary practices, office hours and locations, and offers 
to provide particular goods and services. 

(b) Background 

In offering veterinary goods or services, an industry 
member may inform the public about his background. For example, 
he may state his qualifications for practice, including his 
education, training, awards, and membership in professional 
or other organizations. 

(c) Specialization 

Nondeceptive statements or claims concerning the special
ization of an industry member is also intended to be clearly 
permitted under the proposed Rule. "Specialization," as defined by 
the Rule in Section 4xx.l(g), includes an officially designated or 
authorized membership in a veterinary specialty board or college , 
a limitation of practice by a person or group, or a special inter
est in a field of practice. Thus, for example, an industry member 
may advertise that he specializes in a certain type of animal 
practice, disease, or breed. 

104 

(d) Techniques or Equipment 

The proposed Rule is desi d · 
member to make nondecaptive st t t gne to permit an industry 
t f . ._ a emen s or claims con" · ype o equipment or the nature of . . . "erni~g the 
therapeutic techniques used b .tdhe clinical, diagnostic, and 

Y an In ustry member. 

{e) Prices 

Under the orop d R 1 
the prices for any ~ ose u e, an industry member may advertis 
closures are made g~~ds or se:vices provided that adequate dis- e 
~xx.l(a) are thos~ whi~~u==~ - ~Is~;osures ~s defined in Section 
Information concerning the d ort. t~e prices and other material 
the prices of all additionaf verdise dgoods.and services, including 
purchased in conjunction wi goo s an se:vices required to be 
in the majority of cases ~h ~~7h advertised goods and services 
is any act, tangible thi~g ~ Isb~ont~xt, a "good or service" 
which can be describe . ' r com Inat:oz: of acts or things 
public's understandingd ~~ ahmtanz:erbs~fficient to permit the 

w a Is eing offered. 

The Rule is intended t · 
for both routine and non- t' o per~It the advertising of prices 

t . rou Ine services When th · 
:ou Ine services are advertised h : e prices for 
In a ~anner sufficient to permi~ ~h! se~r7c~ should be d~scribed 
what Is being offered. For ex ~u Ic.s understanding of 
the price for a rabies inocula:T~~e,t~f an. Industry member advertises 
all goods or services which ' e price stated should include 
in the performance of rabies a:e refso~ably expected to be provided 
additional goods or services ~no~u atio~s. I~ the advertiser requires 
with rabies inoculations in tho e.pu:c ased In conjunction 
must disclose the prices f e maJority of cases, he or she 
advertisement. Thus if t~r s~ch g~ods and ~ervices in the 
of a physical examin~tion o~ a vertiser require~ the purchase 
of cases when rabies inoculatf laboratory ~est In the majority 
include the prices for thes ons.are ~rovided, he or she must 

e services In the advertisement. 

When the prices for no t' . 
the advertiser must again descrin-rou Ine s~rvi7es are advertised, 
to permit the public's underst ~~ thefservic~ In~ manner sufficient 
The price stated rna then b ~n Ing o wh~t Is.being offered. 
the advertised servlce e given as ~ unit price charged for 
otherwise affect the fi~=~ard~ess ~f Circumstances which could 
advertiser could describe price.c arged. ~lternatively, an 
a range of prices for thisa particular surgl7al procedure giving 
factors as the age weight procedurelrefle~ting such price-affecting 
the animals for whi~ch 't . or gez:era physical condition of 

I Is provIded. 

When prices for eith · 
are advertised, the general ru~~ ~ou~In~ ~~ non-:outine services 
as that for any t f . . . 0 e 0 owed IS the same 
not b f . ype o .advertiSing --advertisements must 

e un alr or deceptlve In th' 
or "deceptive" shall be · · . 1s.context the terms "unfair" 
the Federal Trade Commis~~;~r~r~teddinha manner coz:sistent with 

c an t e cases dec1ded thereunder. 

lOS 

I 
I 

: 
'I 
I 

t 
J. 

IJ 

!I. 

I' I 

i' 



4. Preemptive Effect of the Proposed Rule 

The proposed Rule in Section 4xx.3 makes it an unfair act 
or practice for any industry member to rely on or comply with non
federal laws, Rules, or codes of condu~t a~ a reas~n for not . 
advertising or disseminating nondecept1ve 1nform~t1on c~nce~n1ng 
veterinary goods or services. The purpose of th1s sect1~n 1s to 
create a duty on the part of industry members not to be 1nfluenced 
by, inter alia, st~te.laws, reg~latio~s of s~a~e boards, or 
professional assoc1at1on codes 1n mak1ng d~c1s1ons on wh~ther and 
how to advertise veterinary goods and serv1ces. By.fo:c1ng a 
conflict between this federally-created duty ~nd ex1st1n~ s~ate 
law, this section, together with the Declarat1on of Comm1ss1on 
Intent (Section 4xx.6), seeks to preempt repugna~t st~te law . 
by providing industry members who wish to advert1se w~th a val1d 
defense to any formal or informal actions brought aga1nst them. 
The Rule is also designed to permit this fede:ally-cre~ted 
duty to supersede private codes of conduct wh1ch restr1ct or 
prohibit veterinary advertising. 

The Commission by promulgating the proposed Rule would 
be defining federal law. The Rule would become the supreme 
law of the land on the matters it covers by virtue of the supremacy 
clause of the United States Constitution. This section of the 
Rule imposes the duty on each seller not to giv~ con~ide~ation 
to any non-federal regulation relating to the d1ssem1nat1on 
of accurate information pertaining to the sale or off~r.for. 
sale of veterinary goods and services, except as spec1f1ed 1n 
the Rule. If a seller were to be prosecuted by a state for 
violating state law inconsistent with this Rule, the seller 
would be able to raise this Rule as an absolute defense 
against the state suit. 

In addition to defensive uses, the Rule could be used 
affirmatively to seek declaratory judgments, injunctions, or 
other relief against the threatening or bringing of any such 
proceeding, where permitted. The R~le, however, ~oe~ not ~reate 
any substantive or jurisdictional r1ghts; rather 1t ~s des1gned 
to be used within the existing framework of substant1ve and 
procedural rights. 

5. Limitation of Private Enforcement 

Section 4xx.4 of the proposed Rule is intended to .. . 
assure compliance with the other provisions of the Rule by l1m1t1ng 
the manner whereby members of ve~erinar~ ~sso~iatio~s may be 
disciplined for advertising. Th1s prov1s1on 1s des1gned to 
prevent the potential chilling effect on advertising which may 
result from private disciplinary actions directed at members 
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of veterinary associations who choose to advertise. 274/ This 
provision allows veterinary associations two options with respect 
to disciplinary actions against its members in reliance on non
federal laws and regulations or private codes of conduct governing 
advertising. Under the first option, members of such associ~tions 
may be disciplined for advertising veterinary goods or services 
only after the entry of a final judgment by a governmental body 
finding that a violation of a public law, rule or regulation 
has occurred. Under the second option, the association may discipline 
its members only upon a finding by an impartial body, as defined 
in Section 4xx.l(c), that a violation of such code of conduct 
has occurred. 

The requirement that private disciplinary proceedings 
be conducted by an impartial body is designed to protect veterinary 
association members who choose to advertise from actions based 
upon the proprietary interests or other biases of the association. 
It is not intended that the Rule foreclose the referral of complaints 
about association members to appropriate state or federal agencies. 
Nor is it intended that the Rule preclude veterinarians from offering 
their expert opinions in either private or public disciplinary 
proceedings. 

6. Unduly Burdensome Disclosure Requirements 

Section 4xx.5 of the proposed Rule requires industry 
members who choose to advertise to refrain from complying with 
unduly burdensome disclosure requirements which may be imposed 
by public laws and rules or private codes of conduct. Like 
Section 4xx.4, this provision is designed to prevent the occurrence 
of future ptactices which have the effect of chilling the use 
of advertising by industry members. 

It is intended that this provision create a duty on 
industry members who wish to advertise to ignore any unduly 
burdensome disclosures which may be imposed by public or private 
enactments. This provision has the effect of preempting future 
state laws that require unduly burdensome disclosures by forcing 
a conflict between such laws and the duty created by the proposed 
Rule. 

274/ Pursuant to Section 18(a)(l)(B) of the FTC Act, the Commission 
may prescribe rules which include requirements designed to prevent 
the occurrence of unfair acts or practices. The unfair acts 
or practices which this provision is designed to prevent are 
those defined in Sections 4xx.2 and 4xx.3 of the proposed Rule. 
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The only disclosures which may be mandated under the Rule 
are those which are designed to provide sufficient information for 
consumers to ascertain what is being offered for sale. Such informa
tion must be couched in terms that are meaningful to consumers and 
which will enable them to identify the goods or services that are 
offered at the advertiser's place of business. The proposed Rule 
is not intended to interfere with non-federal laws or Rules of gen
eral applicability to all types of advertising of consumer goods 
and services. For example, if a non-federal law or Rule of general 
application required that a particular advertising format not be 
used, all advertising of veterinary goods or services must comply 
with that law or Rule. On the other hand, if a particular advertis
ing format is mandated only for veterinary advertising and if such 
format imposes an undue burden on the advertiser, the Rule pro
hibits compliance with such requirement. 

we recognize that, as it is now drafted, Section 4xx.5 
places a heavy burden on veterinarians who wish to advertise. If 
in complying with the Rule, they fail to include state-required 
disclosures which they believe to be unduly burdensome, they run 
the risk of state prosecution. If, on the other hand, they include 
such disclosures in their advertisements, they may violate the 

Rule. 

During the the rulemaking process we hope to develop a 
more definitive method for dealing with unduly burdensome disclosures. 
On the basis of information elicited by the rulemaking proceeding, 
we may, for example, recommend that certain affir.mative disclosures 
be mandated by the Rule and that the imposition of additional 
disclosure requirements be prohibited. For now, though, we believe 
that the provision we have drafted comports with the Commission's 
rulemaking requirements and addresses a central issue regarding 
veterinary advertising. 
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VI. VETERINARY ADVERTISING RESTRAINTS AS "UNFAIR" ACTS 
OR PRACTtCES 

A. The Commission's Authority to Prohibit Unfa 1'r 
Practices - Acts or 

Co . . Section.5 of the Federal Trade Commission Act grants the 
mm1~s1on author1ty to prohibit "unfair or deceptive acts or 

i~a~~~~es." ~7~/ The Commissi<?n's quasi-legislative discretion 
ne un a1r acts or pract1ces has been recognized b the 

~upr~me.Court 276/ and reaffirmed by Congress in the Fed~ral Trade 
omrn1ss1?n ~mpr?vement Act of 1975. Under the Improvement Act 
t~ehComm1~s~o~ 1s authorized to promulgate "rules which define'
w1~ spec1f1c7ty acts or practices which are unfair or deceptive 
acfs.or pract1ces. 11 ~77/ The Commission's authority to proscribe 
~nda1r acts or ~ract1ces has been frequently employed as an 
1n ependent bas1s for Commission action. 278/ 

B. Scope of the Unfairness Doctrine 

The responsibility of the Commission to define unfa 1·r 
Practices 1's a dy · nam1c one. As Judge Learned Hand stated: 

~he Commission has a wide latitude in such matters· 
~ts powers are not confined to such practices as w~uld 
i~su~l~wf~l before it acted; they are more than procedural· 

.u.y 1n part at any rate, is to discover and make ' 
ex~l1c1t those unexpressed standards of fair dealing 

dwh1ch the conscience of the community may progressively 
evelop. 279/ 

While the courts have not expressly d t · d 
of the C<?mm~ssion's authority to define II • e ermlne the extent 
the Comm1SS1on has articulated its . unfairness to consumers' II mean1ng on several occasions. 

275/ 15 U.S.C.A. § 45(a)(l) (West Supp. 1977). 

276/ See FTC v. Sperry & Hutchison Co., 405 u.s. 233, 244, (1972). 

277/ 15 U.S.C.A. § 57a(a)(l)(B) (West Supp. 1977). 

~~~~F.~~e42;·14fhAl~-State Indus.,Inc.,. 75 F.T.C. 465 (1969), aff'd 
R F Ke C1r. 1970), cert. den1ed, 400 U.S. 828; FTC 

• • ppel & B~os., 291 u.s. 304 (1934):-wolf v. FTC, 135--- v. 
F.2d 564 (7th C1r. 1943); First Buckingham-communi~ Inc 
~ 3TF6T.~~ 5 ~38 1 (1968) (~omplaint dismissed); Chemway 6orp .• ,78 
d: • .• d) ( 971); Pf1zer, Inc., 81 F.T.C. 23 (1972) (co~plaint 

1 sm7ss~ · See also Comment, Section 5 of the Federal Trade 
Comm1ss1on Act--Unfairness to Consumers 1972 w· L ~~~~~' 1s. . Rev. 1071. 

279/ FTC v. Standard Educ. Soc'y, 86 F.2d 692, 696 (2d Cir. 
1936),-rev'd on other grounds, 302 u.s. 112 (1937). 
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For example, in the "Statement of Basis and Purpose" accompanying 
the Trade Regulation Rule for the Prevention of Unfair or Deceptive 
Labeling of Cigarettes, the Commission provided three factors to 
consider in determining whether particular acts and practices are 
unfair. These factors are: 

(1) whether the practice, without necessarily having 
been previously considered unlawful, offends public 
policy as it has been established by statutes, the 
common law, or otherwise--whether, it is within at 
least the penumbra of some common law, statutory, 
or other established concept of unfairness; (2) whether 
the practice is immoral, unethical, oppressive or 
unscrupulous, (3) whether the practice causes sub
stantial injury to consumers (or competitors or other 
businessmen). 280/ 

In the S & H case the Supreme Court indicated that for 
a practice to be unfa1r it is not necessary that all three 
of these factors be present. 281/ Although elements of 
each factor will often be apparent, where a single factor clearly 
exists, and the countervailing commercial interest is slight or 
absent, the practice may be considered unfair and violative of the 
Federal Trade Commission Act. 

The most recent decisions by the Commission and the 
courts with respect to unfairness have reaffirmed the basic 
principle that unfairness may be based on the commercial realities 
and public policy of the time. For example, the Commission 
in its Beneficial 282/ decision stated: 

There is no doubt at this point that the Commission 
may adapt the substance of Section 5 to changing forms 
of commercial unfairness, and is not limited to vicariously 
enforcing other law. Therefore, in this case, as 
in others, those who engage in commercial conduct 
which is contrary to a generally recognized public 
value are violating the Federal Trade Commission 
Act, notwithstanding that no other specific statutory 
strictures apply. 283/ 

280/ Statement of Basis and Purpose of Trade Regulation Rule 408, 
Unfair or Deceptive Advertising and Labeling of Cigarettes in 
Relation to The Health Hazards of Smoking, 29 Fed. Reg. 8325, 

8355 (1964). 

281 FTC v. Sperry & Hutchinson Co., 405 u.s. 233, 244-45, 

n.5 (1972). 

282/ Beneficial Corp., 86 F.T.C. 119 (1975), aff'd in 
pertinent part, 542 F.2d 611 (3d Cir. 1976). 

283/ Id. at 171. 
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In the Spiegel decision th C . . 
factors enumerated in it t , .e ommlSSlon reiterated the 
the c· s s atement of basis d . lgarette Rule as guideoosts for det . ~n purpose accompanying 
Vlolates the unfairness sta~dard f h ermlnlng whether conduct 
~~t. 284/ On appeal, the SeventhoCi~c~i~ede~al Tra~e Commission 

lon. 285./ The Court of A eals up.eld thls determina-
has the authority to prohiblt fa~so recognlzed that the Commission 
conduct is specifically permit~nda~r conduct even though that 

e Y state law. 286/ 

Based on the broad definition f . 
by the Commission and affirmed b o unfalrness articulated 
on the corporate practice of vety ~he Court~, .we contend that bans 
v~te.and non-federal governmenta~r~~~~y medlClnt ~mposed by pri
Wlthln the meaning of the Federal T des are.un~alr to consumers 
those restraints: ra e Comm1ss1on Act because 

c. 

( 1 ) 

( 2) 

cause substantial harm to consumers; and 

Pcoon1 ~r~vene clearly articulated national 
1c1es. 

Application of th u f e n airness Theory to Bans of 

Corporate Veterinary Practice 

1. Corporate Practice Bans Cause To Consumers Substantial Harm 

. When considering wh th . ln substantial inJ'ury to e er a partlcular practice results 
so . 1 consumers we must d t . . c la or economic benefit d . ' e ermlne lf the 
that practice are greater ~h erlved from.the prohibition of 
continuance. In essence th~n ~he be~eflts derived from its 
of interests" test or "m;rk ~sl eterm~nation involves a "balancing 
context weighs the putativeebp ac7 falrness" test which in this 
bans against the concurrent l~~~!~:s2~~/the corporate practice 

284/ 
F.2d 

285/ 

seiegel, Inc., 86 F.T.C. 425 
287 (7th Cir. 1976). ' 438 (1975), modified, 540 

540 F.2d 287, 292-93 (7th Cir. 1976). 

286/ Id. at 293. InS ie 1 
the useof Illinois' loRg-~~m' ·~~~ r7SP<?ndent's conduct involved 
T~e ~ommission expressed doubtJth ~dl~tlon to sue consumer debtors. 
Wlthln the reach of state law da t e chal~eng7d conduct was 
would not be barred even if 'tan held that lts Jurisdiction 

l were. 86 F.T.C. 425, 444-45 (1975). 

287/ s f' ee P lZer, Inc., supra note ?78 - - , at 60-63. 
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ve discussed in section III, "The Economic Effects 
As we ha indicates a strong inference of sub-

of Regulation," available data 0 from the enforcement of 
t sumers result1ng stantial harm o ~0 ~ 0 0 Th~ hi her prices paid by 

veterinary advertlslng restrlc~l~~~ions ~ann;t be justified by the 
consumers beca~se of ~hese res r eir im osition. Viewed from 
putative beneflt~ derlved frombi~ reduc~ion of consumer prices ex
another perspectlve, the p~ob~ d from advertising seems clearly to 
pected from t~e pressures oer~r: benefits consumers receive from a 

~~~~~:l~~~~hw~:I~~:~n~o~~:t~aignorance of essential market 

information. 288/ 

Bans and Restrictions Offend Clear The Advertising 2. Favoring the Free Flow of Commercial National Policy 
Information 

When determining whether an act.or dpr~cti~eh~f~~n~~epub-
. · h t r practice must be v1ewe 1n 1g 

llc pollcy, t e ac o 't " 289/ or "public values." 290/ These 
"conscience of the commt;~nl: y public policy and the commercial 
standards reflect preva1 1ng 
realities of the time. 

Bans and restrictions on the advertis~ng of ve~erinlaryl-
. · . clearly establ1shed nat1ona po 

~oods or ~ervl~esflntr~~~wu~~nc~mmercial information to ~onsumers. 
1cy favor1ng t e ree of ideas and informat1on are 
The interests of .the free e~c~~n~~r society. These interests have 
among the most hlghly v~lue~ th First Amendment guarantee of free 
their paramount expre~slon ln f~ ted in the heavy burdens imposed 
speech. The concept lS also re ecech as an element of any crimi
on governmental attemp~s toh usl~ ~~ed showings required by the courts 
nal offence 291/: and 1n t e 1m1 e 

288/ See Sections III and IV. 

289/ FTC v. Standard Educ. Soc'y, 86 F.2d 692, 696 (2d Cir. 
1936),-rev'd on other grounds, 302 u.s. 112 (1937). 

Hutchinson co., supra note 281, at 244. 
2 9 01 FTC v. ~S~p.=_e!:...r r!:...yz....._:&~~~=~~--

Oh' 395 us 444 (1969) (states 
291/ See, e.g., Brandenburg v. ~~,force ;r· of law violation only 
may proscribe advoca~y ~~ th~ ~s~o inciting imminent lawless action 
where such advoca~y 7s lre~ e t'on)· Street v. New York, 394 U.S. 
and is likely to lnclte sue ~c 1 ' · reversal if 
576 (1969) (conviction is subJect to automa~lC lied on by the 
constitutionally protected speech may have een re 
trier of fact to convict). 

112 

for a finding of "state action" sufficient to invoke proscriptions 
against interference with First Amendment freedoms by private 
persons. 292/ 

The Supreme Court has made clear in such cases as Virginia 
State Board of Pharmacy that the interest in free expression 
comprehends not only that of the speaker but also the interests 
of society and of potential recipients of the information. 293/ 
The Court has also held that the speech to which these interests 
extend includes not only speech concerning "truth, science, morality 
and arts in general," but also information of a commercial nature 
even when the motive for the communication is entirely economic. 294/ 

292/ Congress has specifically protected Constitutional rights 
against deprivation by private persons acting under color of state 
law or custom, 18 U.S.C. § 242 (1970), 42 U.S.C. § 1983 (1970): and 
against deprivation by private persons acting in conspiracy, 18 
U.S.C. § 241 (1970), 42 u.s.c. § 1985(3) (1970). See, ~, United 
States v. Guest, 383 u.s. 745 (1966) (the filing of false reports 
which result in arrests is sufficient state action and, as such, 
may invoke laws which bar private conspiracies from interfering 
with federally protected rights). 

293/ Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer 
Council, Inc., 425 U.S. 748 (1976). 

294/ Cases in addition to Virginia State Board of Pharmacy holding 
that interests in the flow of commercial information are protected 
by the First Amendment include Bates v. State Bar of Arizona, 45 
U.S.L.W. 4895 (June 27, 1977) (attorney advertising restrictions 
violate the First Amendment); Bigelow v. Virginia, 421 U.S. 809 
(1975) (conviction of newspaper editor for violation of statute 
prohibiting sale or circulation of a publication which encourages 
the procurement of an abortion, reversed on First Amendment 
grounds): Anderson, Clayton & Co. v. Washington State Dep. of Agri
culture, 402 F. Supp. 1253 (W.D. Wash. 1975) (margerine advertising 
restrictions violate First Amendment); Consumers Union of United 
States, Inc. v. American Bar Ass'n, 427 F. Supp. 506 (E.D. Va. 
1976), vacated and remanded for further consideration, 45 U.S.L.W. 
3852 (June 28, 1977) (attorney advertising restrictions): Health 
Sys. Agency v. Virginia State Bd. of Medicine, 424 F. Supp. 267 
(E.D. Va. 1976) (physician price advertising restrictions violate 
First Amendment): Terminal-Hudson Elecs. v. Department of Consumer 
Affairs, 407 F. Supp. 1075 (C.D. Cal. 1976) (restrictions on ad
vertising of prices and places to buy eyeglasses violates First 
Amendment): Oklahoma State AFL-CIO v. Derryberry, 422 F. Supp. 
1085 (W.D. Okla. 1976) (prescr1ption drug price advertising re
strictions violate First Amendment): Carey v. Population Serv. 
Int'l, 97 S. Ct. 2010 (1977) (prohibitions on advertising of 
(cont.) 
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the Court described 
In Vi~ginia Stat~fB~~~dc~~s~~:~~:cl~terest in the free 

the nature and ~mpo:tance . 'th rPspect to the prices of flow of commerclal lnformatl~n Wl -
prescription drugs as one whlch 

as keen if not keener by far, than his 
... may . be ,' ost urgent political debate .... 
interest ln the day s m. of prescription drug price 
Those wh~m th~ supb~e~:~~~st are the poor, the sick, 
informat1on h1ts t [Y]et they are the 
and particular~y the ~~e~hopping from pharmacist to 
least able to earn, . rce dollars are best spent. 
pharmacist, where thelr s~~rikingly as they do, infer-
When drug prices ~ary as . hat becomes more than 
mation as to who lS chaldrglng wthe alleviation of physical ience It cou mean 
;a~~n~~nthe e~joyment of basic necessities. 295/ 

In the recent.Bat~s d~~i~i~~f i~:~d~~~tc~~~~e~~~~~nued 
its support of the a~p~lcatlon constitutional issue in Bates 
of commercial advertlslng .. The could prevent attorneys from 
was whether . the State of A~lz~~~ul advertisements concerning publishing ln a newspaper ru 

. · 1 tes First Amendment); Terry v. (294 cont.) contraceptlves VlO a 395 F Supp. 94 (N.D. Calif. 
California State Bd. of Pha:macy, tisin restrictions violate 
1975) (prescription drug prlce adve~ Phar~acy v. Gibson's Discount 
First Amendment); Texas St~~e(~~~-oCiv. App. 1976) (prescripti~n. 
Center, Inc., 541 S.W.~d ~ . 1 testate constitution); Loulslana 
drug advertising restrlCtlons.v~o a State Bd. of Optometry Examine:s , 
Consume~s Lea~u~, Inc. v76~~~~~1~~~h Cir. August 12, 1977) (pr~scrlp-
~ curlam oplnlon, ~o= t 'ctions contravene consumers' Flrst tion eyeglass advert1s1~g r~s rl . 
Amendment right to recelve lnformatlon). 

d) The court also empha-295/ 425 U.S. at 763-64 (footnote omitte . 
sized: 

296/ 

Advertising, 
may seem, is 
as to who is 

however tasteless and ~xcessi~e it so~etimes 
nonetheless disseminatlon of lnformatlon 
producing and selling what product, for 

· so long as we preserve what reason, at . what pr~ce. ise economy the allocation 
a predominately f~ee en erpr '11 be made through 
of our resources ln lar~e mea~u:e ;1 It is a matter 

numerou~ p~ivate ~c~~~~ 1 ~h~~~ 1~~~~sions, in the aggregate, 
of publ1c 1nteres . th's end the 
be intelligent and w~li t~~~~:=~ionT~s i~dispe~sable . free flow of commerc1a -
Id. at 765 (emphasis added)· 

Bates v. State Bar of Arizona, supra note 294. 
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the availability and terms of routine legal services. The Court 
held that "the flow of such information may not be restrained 
[and that] the present application of the disciplinary rule 
against appellants [is] violative of the First Amendment." 297/ 
The Bates decision, however, dealt only with attorneys ' Firsr-Amend
ment right to advertise and did not specifically reach the related 
issue decided in the Virginia State Board of Pharmacx case con
cerning consumers' First Amendment rights to receive information. 298/ 

In addition to judicial recognition, numerous federal 
laws and regulations reflect a national policy favoring the free 
flow of commercial information. These laws and regulations are 
designed to provide consumers with information necessary for 
intelligent purchasing decisions and include, for example, USDA 
Meat Grading Requirements, 299/ the FTC Cigarette Rule, 300/ and 
the FTC Trade Regulation Rure-concerning Care Labeling of Textile 
Wearing Apparel . 301/ The consumer's interest in obtaining price 
information (which is surely among the most essential to intelligent 
purchasing of any goods or services), particularly in a manner 
which facilitates price comparison, forms the basis for such 
laws as the Automobile Information Disclosure Act, 302/ the Truth 

297/ Id. at 4904. 

298/ The pending case of Consumers Union of the United States, 
Inc. v. American Bar Association, supra note 294, involves the 
publication of a directory of lawyers which would include not 
only prices for basic services, but also information concerning 
each lawyer's expertise, background and participation in organization, 
as well as other types of information relevant to intelligent 
decision-making by consumers. 

299/ 7 C.F.R. § 53.1 et ~ (1977). 

300/ The Cigarette Rule was superseded by the Cigarette Labeling 
and Advertising Act, 15 u.s.c. §§ 1331-40 (1970). 

301/ 16 C.F . R. § 423.1 et ~ (1977). 

302/ 72 Stat. 325 (1958). The House Report accompanying the 
Automobile Disclosure bill declared that "[t)he primary purpose of 
the bill is to disclose the manufacturer's suggested retail price 
of the new automobile so that the buyer will know what it is. 
This information is not available now." H.R. Rep. No. 1958, 85th 
Cong., 2d Sess. (1958). 

* * * 
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in Lending Act, 303/ and state supermarket unit pricing laws. 304/ 
Other states which have mandatory unit pricing laws include 
Connecticut, Massachusetts, Rhode Island, and Vermont; evidently 
no state prohibits unit pricing. 

3. The Advertising Bans and Restrictions Offend Clear 
National Policy Favoring Competition. 

Bans and restrictions on veterinary advertising also 
contravene a second clearly established national policy. A 
national policy favoring competition as our principal mode of 
economic organization is reflected in numerous statutes, 305( 
common law principles, 306/ and other sources. 307/ That pol1cy has 
been recognized by the Supreme Court: "[S]ubject.tc;> na:row 
qualifications, it is surely the case that compet1t1on 1s our fun
damental national economic policy." 308/ This policy rests or: 
compet1tion•s proven ability to spur business efficiency and lnno
vation and to allocate society's resources effectively. In sum, 
unrestrained competition yields 

the best allocation of our economic resources, the 
lowest prices, the highest quality and the greatest 
material progress, while at the same time providing 
an environment conducive to the preservation of our 
democratic, political and social institutions. 309/ 

303/ Consumer Credit Protection Act, 15 U.S.C.A. § 1601 et ~ 
(West 1976). Congress declared that "[t]he informed use of credit 
results from an awareness of the cost thereof by consumers." Id. at 
§ 1601 (Congressional Findings and Declaration of Purpose). 

304/ ~' Md. Code Ann., Commercial Law§ 14-101 et ~ (1975). 

305/ The Sherman, Clayton, Truth in Lending, Federal Trade Commission, 
and Fair Packaging and Labeling Acts are a few examples. 

306/ See,~' United States v. Addyston Pipe & Steel Co., 85 F. 
2 71 ( 6th C i r o 18 9 8 ) 1 a f f I d 1 1 7 5 U o s o 211 ( 18 9 9 ) o 

307/ See, ~' A. Smith, An Inquiry into the Nature and Causes of 
the Wealth of Nations (Modern Library ed. 1937); J. Clark, Competi
tion as a Dynamic Process (1961). 

308/ United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 372 
(1963) (emphasis added). 

309/ Northern Pac. Ry. v. United States. 356 U.S. 1,4 (1958). 
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. . It has long bee~ recogni~ed that commercial advertising 
1s an ~m~ortant means of 1mplement1ng our national policy favoring 
compet~t1on. Fo~ ~xamp~e, courts have condemned agreements among 
c?m~et1tors to l1m~t pr~ce advertising as one form of price 
f1x1ng, a~ se v~ol~t1on of the antitrust laws. 310/ The 
Federal.Trade Comm~ss~on has also charged in two recent complaints 
that pr1vate restr1ct1ons on advertising may have anticompetitive 
effects. 311/ FTC.has further d~clared that competitors• agreements 
to suppress c:rta1n forms of pr1ce advertising "would constitute 
an agreement 1n restraint of trade violative of Section 5 of 
the Federal Trade Commission Act." 312/ 

4. Conclusions 

a. Public Restraints 

Staff obviously does not dispute the propriety of state 
~nd local go~ernmental bodies prohibiting false or unfair advertis-
1ng of veter1nary goods or services. Nevertheless we have con
clud:d that.the justifications proffered on behalf 1 of public re
stra1nt~ wh~ch totally ban or severely limit veterinary advertising 
do no~ JUStlfy th~s: broad restrictions. Such restrictions on 
veter1na:y advert1s1ng go beyond what is necessary to protect 
the publ1c from deception or exploitation and are not vital 
to the accomplishment of important state policy goals. 313/ 

. . Veterinarians and others have relied on these unduly 
res~rlctlve.laws and regulations prohibiting the dissemination 
of ~nformat1on concerning veterinary goods or services. This 
rel1ance offends the national policy favoring competition and 
the free flow of commercial information to consumers and causes 

310/ See United States v. Gasoline Retailers Ass•n, I 285 
F.2d 6~(7th Cir. 1961). nc., 

311/ ~American Medical Association, F.T.C. Docket No. 9064 
(complalnt issued.Dec. 19, 1975, alleging, inter alia, that 
:esp?nden~s have lllegally restrained competition-among physicians 
ln v1olat~o~ of FTC Act by preventing solicitation of business 
by advert1s1ng); and American Dental Association FTC Docket 
No .. 9093 (complaint is~ued Jan. 4, 1977, allegin~, inter alia, 
tha~.respc;>nde~ts have lllegally restrained competition among 
dent1s~s 1n Vlolation of FTC Act by preventing solicitation 
of bus1ness b~ advertising); ~also proposed Trade Regulation 
Rules concern1ng the advertising of retail prices in the prescription 
drug, 40 Fed. Reg. 2403 (June 4, 1975), funeral, 40 Fed. Reg. 
39901 (Aug. 29, 1975), and ophthalmic goods and service industries 
41 Fed. Reg. 2399 (Jan. 16, 1976). ' 

312/ FTC Advisory Opinion No. 268, 74 F.T.C. 1655 (1968). 

313/ See Section IV supra. 
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consumer harm. It is therefore staff's conclusion that this 
reliance violates the unfairness test of Section 5 of the Federal 
Trade Commission Act. 

Staff recognizes that state and local governmental bodies 
may impose disclosure requirements to prevent the occurrence of 
unfair or deceptive advertising practices. Requirements which spe
cifically require the disclosure of material information, in the 
absence of which advertisements would have the capacity or tendency 
to deceive, are not unfair within the meaning of Section 5 of the 
Federal Trade Commission Act. That is, this kind of requirement 
may represent a necessary deterrent to deceptive advertising and 
thereby be vital to the achievement of important state policy 
goals. 

However, if states are allowed unfettered discretion to 
require disclosures in advertisements for veterinary goods and 
services, there is a danger that unduly burdensome disclosures will 
be required. 314/ That is, if disclosures are not necessary to 
provide consumers with material information and would not cause 

314/ For example, after the Supreme Court's decision in Virginia 
Bd. of Pharmacy v. Virginia Citizens Consumer Council, supra 
note 291, the Virginia Board of Ophthalmology, on advice from the 
state's Attorney General, repealed its complete ban on price adver
tising of eyeglasses. In lieu of the absolute · prohibition, 
the Board promulgated new regulations which require, inter alia, 
the disclosure of the following categories of information in all 
price advertisements for eyeglasses: (1) the "type and quality" of 
the lens material: (2) the "type and quality" of frame material: 
(3) the country of origin of the frame manufacturer, and (4) the 
frame manufacturer's identifying name or number of the advertised 
frame. At least one eyeglass dispenser has ignored this regulation 
because of its asserted "chilling effect" on First Amendment 
speech, ~Washington Post, June 6, 1976, at D9. Considering ad
vertising disclosure regulations such as those of Virginia, 
the Presiding Officer assigned to the Commission's Proposed 
Trade Regulation Rule Regarding Advertising of Ophthalmic Goods 
and Services, 16 C.F.R. Part 456, said: 

It could be expected that the influential optometric 
organizations who oppose competition would exert strong 
pressure on state legislative and regulatory bodies 
to require so many disclosures that price advertising 
would be virtually unpracticable. Such disclosures 
would indeed eliminate any potential for deception, 
but again the other remedies available against deceptive 
advertising are far more appropriate and better designed 
to regulate advertising without eliminating it. 

FTC, Report of the Presiding Officer on Proposed Trade Regulation 
Rule Regarding Advertising of Ophthalmic Goods and Services, 
at 86-87 (December 10, 1976) (internal footnotes omitted). 
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advertisements l~cking such disclosures to have the capacity or 
tendency to dece1ve, then such disclosures are unduly burdensome 
Unduly bu~densome disclosures may effectively chill the pot t' i 
~or v~ter1nary advertising and, consequently, maintain the :~p~~ent 
ar~ to~nef by c~nsu~ers when they are unable to receive relevant 

mar e 1n ormation 1n an inexpensive manner. 

b. Private Restraints 

. . Restrictions on advertising by veterinary professional 
~~s~cl~~lons as well as their effects have been discussed in detail 
.. ~c lon II of this report. The impact of these restraints is 

Slml.ar to th~t of public restraints. As in the case of the 
P~bllc restr~1nts, the justifications proffered on behalf of 
t ese restraints do not justify these broad private restrictions. 

A . . In addition, members of the American Veterinary Medical 
Vs~oc~atlon ag~ee to f~llow 315/ the Association's Principles of 
~ er1~a~y Medical Eth1cs which prohibit, inter alia, price 

a vertlslng. 316/ These agreements are akin to price fixin and 
could be condemned as an unfair method of competition 317/.g 
~onetheless, because these practices so directly and immediately 
~mpac~ on consu~e:s and conflict with basic national policies 
avorlng compet1t1on.and the free flow of commercial information to 

co~s~mers, staff bel1eves the Commission can wholly rely on an 
un al~ness the~ry to condemn this conduct as an unfair act or 
~~=~t~c~~ It 1s, the:efore, staff's conclusion that these private 

f rlc.lons are unfa1r acts or practices within the import 
~t ~~ct1on . ~ of the Fed~ral Trade Commission Act. Furthermore, 

a cons1 ers the rel1ance on such private restrictions as 
~ re~s1on ~or not advertising to be an unfair act or practice 
1n v1o at1on of Section 5. 

315/ .A ~ond~tion of membership in the American Veterinar Medical 
~sso~~~t~~n 1s that members must "comply with the provisi~ns of the 
A~~ leu 1or:t, B~laws, and Principles of Ethics of the Association " 

, onst1 tut1on art. 111, §3. · 

316/ A~MA, Principles of Veterinary Medical Ethics, Annotation 
to Sect1on II, "Traditional Concepts." 

317/ See text accompanying notes 310-12 supra. 
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Since private enforcement may lead to or promote other 
conduct which would violate Section 5, 318/ the Commission has the 
authority to impose requirements limiting such enforcement. Under 
the proposed Rule these requirements include a limitation on 
private disciplining of advertisers. Such a limitation may help 
to protect individual association members who wish to advertise from 
unwarranted disciplinary actions which are based upon proprietary 
interests or other biases of the association and are designed 
to chill veterinary advertising. 

318/ See text accompanying notes 312-15 supra; cf. Fashion 
originatOrs Guild of America, Inc. v. FTC, 312 U.S. 457 (1941). 
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VII. JURISDICTIONAL CONSIDERATIONS 

A. In traduction 

This section considers (1) whether the Commission has the 
authority to preempt state and local laws through rulemaking 
under the 1975 FTC Improvement Act; (2) whether the acts and 
practices of public and private entities which restrict or unduly 
burden veterinary advertising are "in or affecting commerce" 
and are thus subject to the Commission's jurisdiction; and (3) 
whether the American Veterinary Medical Association and related 
veterinary professional organizations are immune from the Commission's 
jurisdiction because of their "non-profit" status. 

B. Preemption of State Law by the Proposed Trade Regulation 
Rule 

1. Preemptive Effect of the Proposed Rule 

The proposed Trade Regulation Rule is designed to remove 
present and future barriers to the dissemination of nondeceptive 
informatio~ concerning veterinary goods and services, including 
thos7 1;>arr1e17s created by non-federal laws and regulations. 
Spec1f1cally, two types of enactments are intended to be preempted 
by the proposed Rule: 

(a) non-federal laws and regulations which restrict 
the nondeceptive advertising of prices and other information 
concerning veterinary goods or services; and, 

. (b) .non-federal laws and regulations that require 
d1sclosures wh1ch unduly burden veterinary advertising. 

The proposed Trade Regulation Rule does not entirely dis
place the states' powers to regulate veterinary advertising. Except 
as limited in the manner described in (a) and (b) above states . ' may cont1nue to regulate veterinary advertising by enforcing 
their laws prohibiting unfair or deceptive advertising. 

2. Issues Raised by the Proposed Preemption of State 
Law 

The preemption of state laws and regulations by the pro
posed rule raises two basic issues: 

(a) Does the Commission have the power to preempt state 
laws and regulations which are inconsistent with a Trade Regulation 
Rule promulgated under the authority granted by Congress in 
the Federal Trade Commission Improvement Act of 1975? 
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(b) Does the judicially developed "state action" anti
trust doctrine of Parker v. Brown and subsequent cases prevent a 
Trade Regulation Rule promulgated under the 1975 Imp~ove~ent 
Act from preempting repugnant state laws and regulat1ons. 

The following sections address these two issues. 

~~:~! ~~~~l~~~sr~~~ia~~~n;o:~~~~i~~.h~:P~~~a~~w~~ ~:Tr~~=m~if~~~tion 
Rule lawfully promulgated under th7 1975 Improvemen c i is 
further concludes that the pre~mpt1ve force of such a Ru e 
unaffected by the Parker doctr1ne. 

3. 

a. The Preemption Doctrine 

Two types of preemption can occur. 319/ The firs~ is 
· f th field " which excludes all state regulat1on 

"occupat1on o e ' d Th cond 
once congress has expressed its intent to o so. e se 
· " " which excludes only those state laws and 
lS repugnancy, conflict with federal law. Repugnancy 
regulations which directly . R 1 

reem tion is the basis of the proposed Trade Regu~at1on u e 
~n ve~erinary advertising. Federal power to over~1de st~te 
laws and regulations under either type.of ~reempt1on der1ves 
from the supremacy clause of the ConstltUtlon. 320/ 

Preemption under the supremacy clause occurs auto-
. No in uir is made into the importance of the state 

~~~~~:~~y~up~ot~ti~ie~!~a~a:ta~~~~ =~~nt~~~e:~;~0~ei:s~=~~fs~~~nis 
repugnancy Wl a ' 1 t t t nd state 
that a conflict exists between the federa s a u e a . 
law. 322; Similarly, courts have generally held that val1d federal 

319/ Am. Jur. 2d Constitutional Law§ 207 (1962). 
~ generally 16 

VI 1 2 See Gibbons v . Ogden, 22 U.S. 320/ u.s. Canst. art. , c · ; _ 
(Wheat.) 1 (1824). 

321/ Free v. Bland, 369 U.S. 663, 666 (1962). 

3 221 Note The State Action Exemption and Antitrust Enforcement 
under the Federal Trade Commission Act, 89 Harv. L. Rev. 715, 741 
(1976) (hereinafter cited as "Harvard Note"). 
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agency rules promulgated pursuant to a congressional grant of sub
stantive rulemaking power preempt conflicting state laws. 323/ In 
such cases, agency rules have been treated like statutes, having 
the force and effect of "Laws of the United States" within 
the meaning of the supremacy clause. 324/ These decisions do not 
distinguish between various federal agencies, nor do they suggest 
any basis for finding that some valid substantive rules override 
state law while others do not. 325/ 

b. Congressional Intent As a Factor in Determining 
Whether Rules of a Federal Agency Have Preemptive 
Force 

With respect to substantive rules promulgated by a fed
eral agency under a Congressional grant of rulemaking authority, 
the cases have generally been concerned only with the intent of the 
agency to promulgate rules with the "force and effect of law." 326/ 
The Supreme Court has indicated that Congressional intent is --
immaterial once a clear conflict is found between state law and 
federal agency rules having the force and effect of law. 

323/ See, e.g., Houston, E. & W. Tex. Ry. v. United States 
(The Shreveport Rate Case), 234 U.S. 342 (1914) (ICC regulations); 
Public Util. Comm'n v. United States, 355 u.s. 534 (1958) (military 
procurement regulations); Florida Lime and Avocado Growers, Inc. 
v. Paul, 373 U.S. 132 (Sup. Ct., 1963) (Dept. of Agriculture 
rules); Free v. Bland, 369 U.S. 663 (Sup. Ct. 1968) (Treasury 
regulations); Marino v. Town of Ramapo, 68 Misc. 2d 44, 58, 
326 N.Y.S.2d 162, 180 (Sup. Ct. 1971) (HUD regulations); Brown 
v. Bates, 363 F. Supp. 897, 902 (N.D. Ohio 1973) (HEW regulations). 

324/ In Marino, the court stated that the "pre-emption doctrine 
applies where valid regulations enacted by a Federal agency 
conflict with state legislation. • • . In other words, the phrase 
in the supremacy clause 'Laws of the United States' encompasses 
valid Federal regulations." Marino v. Town of Ramapo, 68 Misc. 
2d 44, 58, 326 N.Y.S.2d 162, 180 (Sup. Ct. 1971). Professor 
Davis has written that a grant of substantive rulemaking power 
to ~ a federal agency gives "the rules that the agency makes . 
the same force as a statute ••.• " K. Davis, Administrative Law 
126 (3d ed. 1972). See also Abbott Laboratories v. Gardner, 
387 u.s. 136, 151-52-rl9~ 

325/ See Harvard Note, supra note 322, at 742. 

326/ ~' Free v. Bland, 369 U.S. 663 (1962); Public Utilities 
Commission v. U.S., 355 U.S. 534 (1958); Leslie Miller, Inc. v. 
Arkansas, 352 U.S. 187 (1956). See also Verkuil, Preemption 
of State Law By the Federal Trade Commission, 1976 Duke L.J. 
225, 229 (hereinafter cited as "Verkuil"). 
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[A] holding of federal exclusion of state law 
is inescapable and requires no inquiry into congressional 
design ~here.complian~e wi~h bot~ ~e~eral and state 
regulat1ons 1s a phys1cal 1mposs1bility. 327 / 

A Congressional grant of authority to a federal agency.to 
promulgate substantive rules having the force and effect of law IS 
thus ordinarily sufficient for that agency ' s rules to preempt 
repugnant state law. This conclusion is reinforc~d when the. 
legislative history of a particular statute granting rulemaking 
authority indicates specific Congressional intent that a federal 
agency ' s substantive rules shall preempt repugnant state law. 

c. The Congressional Grant of Rulemaking Authority 
in the Federal Trade Commission Improvement Act 
of 1975 

The Federal Trade Commission's power to issue substantive 
rules under Section 6(g) of the FTC Act, was judicially confirmed 
in 1973. 328/ That power was considered by Congress and specifically 
validated in the Federal Tr ade Commission Improvement Act of 
1975. 329/ Section 202(a)(l)(B) of the 1975 Act provides: 

[T]he Commission may prescribe ... rules which 
define with specificity acts or practices which are 
unfair or deceptive acts or practices in or affecting 
commerce. . . . Rules under this subparagraph may 
include requirements prescribed for the purpose of 
preventing such acts or practices. 330/ 

327/ Florida Lime & Avocado Growers, Inc. v . Paul, supra note 
323, at 142-43. (Dep't of Agriculture rules) (emphasis added). 

328/ See Nat'l Petroleum Refiners Ass'n v. FTC , 482 F . 2d 672 
(D.C. Cir. 1973) , cert. denied , 415 U.S . 95r-(1974) (au t hority 
to promulgate an octane-posting rule under Section 6(g) of the 
FTC Act upheld). 

329/ The original House version of the Improvement Act granted 
the FTC power to promulgate substantive rules governing "unfair 
or deceptive practices," but withdrew from the Commission substantive 
rulemaking power with respect to "unfair methods of competition." 
H.R. Rep. No. 1107 , 93d Cong., 2d Sess., 45-46 (1974), reprinted 
in [1974] U.S. Code Cong. & Ad. News 7702, 7727 . A compromise 
was reached between the House and Senate which explicitly confirmed 
the Commission ' s substantive rulemaking authority with respect 
to "unfair practices," without affecting "any authority of the 
FTC under existing law to prescribe rules with respect to unfair 
methods of competition in or affecting commerce." S. Rep. No. 
1408, 93d Cong., 2d Sess., 32 (1974) (conference report), rep r inted 
in [1974] U.S. Code Cong.& Ad.News 7755, 7764 . 

330/ 15 U.S.C. § 57(a)(l)(B). 
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Rules promulgated under this portion of Section 202 have the force 
and effect ~f law. 331/ As such, they preempt repugnant state laws 
a~d regu~ations. 332/ The proposed Rule on veterinary advertising 
~Ill be Issued under Section 202 (a)(l)(B) of the 1975 Act and is 
Intended to and will have the force and effect of law . It therefore 
preemp~s . repugnant state laws and regulations governing veterinary 
advertiSing. 

d. Specific Congressional Intent Concerning the Preemptive 
Force of Rules Promulgated Under the Improvement Act 

The legislative history of the 1975 Improvement Act on the 
i~sue of preemption by rulemaking reinforces the conclusion reached 
directly above .. Of principal r~levance are three Senate bills 333/ 
and.one ~ouse bill, 334/ each with amendments and accompanying--
legislative reports. 

. . T~e first Senate Bill, S. 3201, contained a specific sec-
tion affir~Ing the repugnancy preemptive effect of all exercises of 
FTC authority under the FTC Act . 335/ This Bill introduced in 
December of 1969 , failed to pass the Senate. ' 

The second Senate Bill, S. 986, included the Magnuson-Moss 
w~rran~y legislati~n and was introduced in February, 1971. 336/ This 
Bill.d7d not contain a preemption provision, but the Committee Report 
specifically acknowl~dged repugnancy preemption by rulemaking. 337/ 
The Sen~te passed this Bill by vote of 72-2 on November 8, 1971-.--
It received no further consideration before the end of the Ninety
Second Congress. 

3~1 :'After any substantive trade regulation rule takes effect, a 
~Iol~tion.thereof would be an unfair or deceptive act or practice 
In VIolation of Sect~o~ 5(a)(l) o~ the Federal Trade Commission Act 
unless the rule specifically provides otherwise." s. Rep. No. 
~408, 93d Cong. 2d Sess., 34 (1974) (conference report), reprinted 
7n [1974] U.S . Code Cong. & Ad. News 7755, 7766 (1974). The Commission 
IS also granted authority under the 1975 Act to issue "interpretive 
rules" and "general statements of policy" not having the force 
and effect of law when it so desires. See-r5 u.s.c. § 57(l)(A) 
See also text accompanying note 340 inf~ 

332/ See Section VII B(3)(b) supra. 

333/ S. 3201, 9lst Cong., 2d Sess. (1969); s. 986, 92d Cong., 1st 
sess. (1971); S . 356, 93d Cong., 1st Sess. (1973). 

334/ H.R. 7917, 93d Cong ., 2d Sess . (1974). 

335/ s. 3201, § 106, 9lst . Cong. , 2d. Sess. (1969). 

336/ s. 986, 92d Cong . , 1st Sess . (1971). 

337/ s. Rep . No. 269, 92d Cong. , 1st Sess . , 28 (1971). 
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The third Senate Bill, S. 356, was introduced in the 
First Session of the Ninety-Third Congress. 338/ It also contained 
the Magnuson-Moss warranty legislation. Bill 356 initially 
had a section broadly confirming and detailing the reasons for 
repugnancy preemption by rulemaking. This preemption provision 
was deleted, along with the entire rulemaking s~ction, after 
Chairman Engman of the FTC sent a letter to Cha1rman Magnuson 
of the Senate Commerce Committee requesting deletion of the 
rulemaking provisions. Chairman Engman's letter refers to "the 
imminent court decision" of National Petroleum Refiners Ass'n 

.v. FTC, 482 F.2d 672 (1973), then pending before the U.S. Co~rt 
of Appeals for the D.C. Circuit. The National Petroleum Ref1ners 
ca-se did not deal with preemption issues. It concerned the 
authority of the FTC to issue substantive rules under.§.6 ~g) 
of the FTC Act. Only in the event of an "adverse dec1s1on 
did Chairman Engman feel it wo~ld be necessary to seek "additional 
legislative authority" for FTC rulemaking. Chairman Magnuson 
pledged to reintroduce a bill granting "legislative" r~l~making 
power to the Commission in the event of an adverse dec1s1on. 
The Senate Report states: 

In other words, the deletion of rulemaking powers by 
the Committee is not to be read in any way as a reversal 
of the Senate's position in the 92d Congress, when 
it passed legislation by a vote of 72-2, which ex
pressly conferred legislative rulemaking power upon 
the Commission. 339/ 

The Committee Report to the legislation passed by Senate vote of 
72-2 in the 92d Congress specifically acknowledged repugnancy 
preemption by rulemaking. The Senate passed Bill 356 without 
rulemaking or preemption provisions on September 12, 1973. 

House Bill 7917 paralleled Senate Bill 356. 340/ Initially 
it contained no reference to rulemaking or preemption. A rule
making provision, ultimately enacted, was added in committee. The 
House Committee report is silent on preemption and rulemaking. 341/ 

Compromises between the House and Senate were reached in 
December of 1974, including adoption of the House Bill rulemaking 
provisions. There was no conference committee discussion of preemption 
issues. 342/ The Improvement Act became law on January 4, 1975. 

338/ s. 356, 93 Cong., 1st Sess. (1973). 

339/ S. Rep. No. 151, 93d Cong., 1st Sess. 32 (1973). 

340/ H.R. 7917, 93d Cong., 1st Sess. (1973). 

341/ H.R. Rep. No. 1107, 93d Cong., 2d Sess. 32-33 (1974). 

342/ H.R. Rep. No. 1606, 93d Cong., 2d Sess. (1974): S. Rep. No. 
1408, 93d Cong., 2d Sess. (1974). 
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~he legislative history on the issue of preemption 
by rulemak1ng un~er the 1975 FTC Improvement Act can be summarized 
as follows: (1) 1t was probab~y not the intent of Congress in 
the 1975 Improv~ment Act to g1ve the Commission the authority 
to occupy tne f~eld through promulgation of Trade Regulation 
Rules; and (2) 1t was, in all probability, the specific intent 
of Congress to empower the FTC to preempt state laws and regulations 
repugnant to ~rade Regulation Rules governing unfair or deceptive 
acts or pract1ces. 343/ 

e. Procedural Safeguards in Rulemaking Under 
the Improvement Act 

The FTC's preemption of repugnant state laws and regula
tions thro~gh rulemaking will always be tempered by the realities 
o~ federal1sm. In re~ognition of federal-state comity, the Commis
Slon has.amend~d S~ct1on 1.14(a) of its Rules of Practice to insure 
~ue cons1derat1on 1n the course of trade regulation rulemaking of 
~he effect of.the rule o~ state and local law." 344/ The Commis

Slon has also 1nstructed 1ts staff to consult witFl'representatives 
of state and local governments during the course of developing a 
proposal f?r a Trade Regulation Rule. FTC staff is to "ascertain 
the potent1al ~ffect of the proposed rule on state and local laws 
and t~e war,s, 1f any, of resolving or minimizing potential 
c~nfl1cts. 345/ Efforts are to be made to ensure that notice is 
g1v~n at a~ ~arl~ st~ge to state and local governments and that 
the1r part1c1pat1on 1n each stage of the rulemaking process is 
encourage~ .. 346( Staff has already given such notice and encouraged 
such part1c1pat1on. 347/ 

. . Congress' provision in the 1975 Improvement Act for 
s~r1ngent procedura~ sa~egua~ds provide states with an opportu
nlty to.present the1r v1ews oefore the promulgation of Trade 
R~gulat1on Ru~es. Hearing procedures guarantee that all states 
Wlll have not1ce of impending Rules as well as the opportunity 
to make a record with written and oral presentations (including 

343/ See generally Verkuil, supra note 326. 

344/ 41 Fed. Reg. 47230-31 (1976). 

345/ F.T.C. Staff Bulletin No. 77-3 (Dec. 1976). 

346/ Id. 

i~?/ S~~ "Notice ?f Intent to Recommend Rulemaking," Appendix 6. 
1s no l~e.was ~a1l~d to approximately 360 addresses. Those 

on the ma1l1ng l1st 1ncluded state governors state attorneys 
general, state legislative research staffs, ~nd state and local 
co~sume~ ~rotection agencies. Staff received 88 responses to 
th1s ma1l1ng. 
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cross-examination at appropriate times). 348/ The 1975 Act spe
cifically requires that a Rule be supported by "substantial evi
dence in the rulemaking record ... taken as a whole." 349/ 
"Rulemaking record" is statutorily defined to include ruleill'aking 
transcripts, written submissions and any observations considered 
relevant by the FTC. 350/ The procedural requirements guarantee that 
state interests will be reflected in the record. The substantial 
evidence standard of judicial review ensures that those interests 
will be fully considered by the Commission. 351/ Rules not meeting 
the substantial evidence test must be set aside by U.S. Courts of 
Appeals. 352/ 

As Professor Verkuil has pointed out, "in some ways 
states get a much better hearing on the preemption issue before the 

.FTC than they would before a congressional committee that was pro
posing a federal law which would have a similar preemptive 
effect." 353/ 

4. Parker v. Brown and Preemption of State Law By Trade 
Regulation Rules 

This section considers whether the Sherman Act antitrust 
analysis employed by the Supreme Court in Parker v. Brown 354/ and 
subsequent cases 355/ affects preemption of state law by an-FTC 

348/ The Act requires the Commission to publish notice of proposed 
rulemaking, to allow interested persons to submit written state
ments of their views, and to provide an opportunity for an informal 
hearing at which evidence and argument may be presented. 15 u.s.c. 
§§ 57(b)(l)-(2),(c)(l). Exemptions for a few states from the 
application of a Rule may be possible under the 1975 Act. See 
15 u.s.c. § 57(g). 

349/ 15 u.s.c. § 57(e)(3)(A). 

350/ 15 u.s.c. § 57(e)(l)(B). 

351/ See Harvard Note, supra note 322, at 750. 

352/ 15 u.s.c. § 57(e) (3). 

353/ Verkuil, supra note 326, at 246. 

354/ 317 U.S. 341 (1943). The Parker analysis was foreshadowed 
by Lowenstein v. Evans, 69 F. 908 (C.C.D. S.C. 1895), Northern 
Securities v. U.S., 193 U.S. 197 (1904), and Olsen v. Smith 195 
u.s. 332 (1904~ 

355/ Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 334 
(1951); Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975); Cantor 
v. Detroit Edison Co., 428 u.s. 579 (1976); Bates v. State Bar of 
Arizona, supra note 294. 
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Trade Regula~ion Rule promulgated under the Improvement Act. 356/ 
The Parker lin~ of cases holds that conflicts between the Sherman 
Act and sove~eign state action under regulatory programs will 
be resolved In favor of states. Such state action is , therefore, 
immune from the Sherman Act . 357/ 

. (a). The. inappropriateness of extending the Parker 
state action Immunity doctrine to FTC rulemaking under the 
1975 Act becom~s apparent once the purposes of such rulemaking 
~re compared with Sherman Act objectives. 358/ While the former 
Is part of ~he FTC's.broad consumer protection effort, 359/ 
the latter IS predominantly concerned with antitrust considerations. 

356/ There have been no cases dealing with the issue of whether 
an FTC Trade Regulation Rule can override inconsistent state 
law. In a~mi~istrative complaints under Section 5 of the Federal 
Tr~de.CornrniSSion Act, there has been some suggestion that the 
princip~es dev~loped in Parker may provide a defense to an FTC 
proceeding against a private party o·r immunity to a state named 
as a party to an FTC action. See Asheville Tobacco Bd. of Trade 
v. FTC, 263.F.2d 502, 508-10 (4th Cir . 1959) (dictum); California 
ex rel. Christensen v. FTC, 1974-2 Tr. Cas. 1[75,328 (N-.~D-.--~~~ 
Cal. 1974), rev'd on other grounds, 549 F.2d 1321 (9th Cir. 
1977), cert . den~ed, 46 U.S.L.W. 3211 (U. S. Oct. 3, 1977) (No. 
76-1678). In Christensen, the district court concluded there 
was a substantia~ proba~ili~y that Parker was applicable to 
the F~C Act: Th7s holding Immunized certain allegedly false 
and misleading.milk advertisements from FTC suit under Section 
5 because,the ~ssuer of the advertisements, the California Milk 
Producers Advisory Bo~r~, was "an instrumentality of the State" 
and because the advertiSing had been authorized and issued pursuant 
to state law. Ca~ifo:nia ~ rel. Christensen v. FTC, supra, 
at 98,039: The district court's decision has been-criticized 
as suffering "from insufficient analysis of the differences 
between the FTC and Sherman Acts." Harvard Note, supra note 
322, at 719. -

357/ No immunity for private parties results from state authorization 
approval, encouragement or participation in conduct violating ' 
the Sherman or Clayton Acts. Parker v. Brown 317 u.s. 341, 
351 (1943) ; Schwegmann Bros. v. Calvert Distillers Corp., 341 
U.S. 384, 389 (1951); Cantor v. Detroit Edison Co. 428 us 
579, 592-3 (1976). ' .. 

358/ See Badal, R. G., Restrictive State Laws and the FTC, 29 
Admin. L.R. 239 (1977). 

3~9/ See generally Reich, R. B., Consumer Protection & the 
F7rst Amendment: A Dilemma for the FTC?, 61 Minn . L.R. 705 (1977); 
Pitofsky, .R:, Beyond Nader: Consumer Protection and the Regulation 
of AdvertiSing, 90 Harv. L.R. 660 (1977). 
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In 1938, Congress enacted the Wheeler-Lea amendments to 
the FTC Act. These amendments expanded the Commission's jurisdic
tion under § 5 to "unfair or deceptive acts or practices" in addition 
to "unfair methods of competition" over which the Commission was 
given jurisdiction in 1914. The focus of the 1938 legislation 
was to allow proof of injury to consumers as well as competitors 
as a basis for Commission action. The House Report states: By 
the proposed amendment to Section 5, the Commission can prevent 
such acts or practices which injuriously affect the general public 
as well as those which are unfair to competitors. In other words, 
this amendment makes the consumer who may be injured by an unfair 
trade practice of equal concern, befo~e the law, with the merchant 
or manufacturer injured by the unfair methods of a dishonest 
competitor. 360/ 

The FTC's role as a consumer protection agency, in addi
tion to its longstanding antitrust authority, was stressed by the 
Supreme Court in~ v. Sperry & Hutchinson Co., decided in 1972: 

Thus, legislative and judicial authorities alike convince 
us that the Federal Trade Commission does not arrogate 
excessive power to itself if, in measuring a practice 
against the elusive but congressionally mandated standard 
of fairness, it, like a court of equity, considers the 
public values beyond simply those enshrined in the letter 
or encompassed in the spirit of the antitrust laws. 361/ 

Improved FTC consumer protection activities were mandated by 
Congress in the 1975 Act authorizing the issuance of Trade Regulation 
Rules dealing with "unfair or deceptive acts or practices." 362/ 
Statutory authority under the 1975 Act does not exist for the 
issuance of Trade Regulation Rules dealing with "unfair methods 
of competition." The proposed Rule is grounded on the unfairness 
to consumers of the enforcement of restrictive or unduly burdensome 
state laws and regulations governing veterinary advertising. 
Such enforcement abridges First Amendment constitutional rights 
and has a substantial adverse economic effect upon consumers 
of veterinary goods and services. 

36'0/ H.R. Rep. No. 1613, 75th Cong., 1st Sess. 3 (1937). The 
Wheeler-Lea amendments effectively reversed a line of Supreme 
Court cases: FTC v. Gratz, 253 u.s. 421 (1920), FTC v. Winsted 
Hosiery Co., 2ss-u.s. 483 (1922), FTC v. Raladam,~3 u.s. 643 
(1931), and R.F. Keppel & Bros. v. FTC, 291 U.S. 304 (1934). 

361/ 405 U.S. 244 (1972). See also Pep Boys-Manny, Moe & Jack, Inc . 
y:-FTC, 122 F.2d 158 (3d Cir:-1941). 

362/ 15 u.s.c. § 57(a)2. 

Consumer protection policies comparable to those of 
the FTC Act and the 1975 Improvement Act are not to be found in 
t~e Sherman Act and its amending statutes. This is a fundamental 
d1ffere~ce. The Parker state action immunity doctrine is Sherman 
Act ant1trust law, not FTC consumer protection law. 363/ Parker 
ought not, there~ore, be extended to the FTC when it-r5 enacting 
consumer ~rotect1on Rules under the 1975 Act against unfair 
or decept1ve acts or practices. 364/ 

(b) Consideration~ inherent.in the nature of rulemaking 
under the Improvem~nt ,~ct re1nforce th1s conclusion. 365/ The 
FTC ~ules of P~act1ce a~d the 1975 Improvement Act procedural 
requ~rem~nts d1scussed 1n the preceding section 366/ carefully 
prov1de 1mportant procedural safeguards that are-n0t present 
under the Sherman Act. These provisions are even more stringent 
th~n those of the Administrative Procedures Act. 367/ The substantial 
~v1dence sta~dard for judicial review of the rulemaking record 
lS also a un1que safeguard not found in Sherman Act proceedings. 

. .Ultimately, the Commission has administrative discretion 
~o we1gh l~ the bal~n~e and defer to important state regulatory 
l~terests 1n prescr1b1ng the preemptive effect of a Trade Regula
tlon Rule. The proposed rule, for example, actually ehcourages 
enforc~m~nt of state law concerning unfair or deceptive veterinary 
advert1s1ng. 

Private parties cannot carry out rulemaking under 
the ~97~ Act, nor sue for damage based upon an FTC rule. The 
ComrnlSSlOn alone controls the areas of state law which might 
be preempted •. These areas will be limited in number compared 
to th~ po~ent1al for private litigation under the Sherman Act 
to ralse.ls~ues.of preemption. Finally, unlike a court of law, 
the Comm1s~1on 1s able to supervise its consumer protection 
rules cont1nuously, thus minimizing any disruptive effect on 
states. 

. (c) In sum, the differences in purpose, procedure sub-
Ject matter, and legislative history between the Sherman Act' 
and the FTC Act, as amended by the 1975 Improvement Act, demonstrate 

363/ See Harvard Note, supra note 322. 

364/ St~ff also believes that Parker ought not be extended to 
substant1ve Trade Regulation Rules promulgated under Section 
6(g) of the FTC Act. The preemptive effect of such rules need 
not, however, be considered here. 

365/ See Harvard Note, supra note 322. 

366/ Section VII (B)(3)(e). 

367/ Cf. 5 U.S.C. §§ 551-557. 

13 0 131 



the inappropriateness of 
the proposed Rule. 368/ 
repugnant state laws and 

an extension of the Parker doctrine to 
Parker should not affect preemption of . . 
regulations governing veterinary advertiSing . 

c. "In or Affecting Commerce" Jurisdiction 

Prohibited conduct which has a substantial effect ~n . 
interstate commerce, whether or not such conduct is its~l~ within 
the flow of interstate commerce, is subject.to the provisions . 
of the FTC Act. 369/ To the extent that private acts.or . practices 
of veterinary industry members affect com~erce 37?/ withi~ ~he 
meaning of the FTC Act , they are thus subJect to 1ts prov1s1ons . 

It is beyond question t~at vet~rinary advertising, if . 
not prohibited by the private act1on of Industry member~ and their 
reliance on non-federal laws and regulations, woul~ be 1n the 
flow of interstate commerce. Interstate commerce Includes not 
only the sale of goods, but also the imp~rtation from one state 
to another of information with a commercl~l . purpose. 371/ The 
commission has expressly held that ad~er~1s1~g ~cr~ss.state 
lines is sufficient to establish Comm1ss1on ~ur1sd1ct1o~ under 
section 5 . 372/ Proof of interstate sa~es 1s.not re9u1red. 373/ 
Advertising-of veterinary goods and serv1ce~, 1~ perm1tted, 
would undoubtedly be placed in newspapers w1th 1nterstate 
circulations and on broadcast media received in more than one 
state. 

368/ This line of reasoning is ~upported"by the Parker op~nion, 
in which the Supreme Court exam1ned the purpose, the subJect 
matter, the context and the legislative history" of the Sherman 
Act. 317 U.S. at 351 (1943). 

369/ The FTC Act, as amended in 1975, extends to unfair or 
deceptive acts or practices "in or affecting commerce" 15 
U.S.C. § 45(a)(l). 

370/ See Goldfarb v. Virginia State Bar, supra note 355, and 
HOSpitar-Building Co. v. Trustees.of Rex Hospital, 425 U.S. 
738 (1976), for recent and expans1ve Court readings of interstate 
commerce under the Sherman Act. 

· · C v .. FTC , 15 3 F. 2d 10 3 , 10 5 ( 7th C i r . 371/ Progress Ta1lor1ng o . 
1946). 

372/ Surrey Sleep Prods., Inc., 73 F.T.C. 523, 554 (1968); S. 
Krein Dept. Stores, Inc., 57 F.T.C. 1543, 1544 (1960) . 

373/ Id. 
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The sale of veterinary goods and services in the United 
States amounts to more than a billion dollars annually. 374/ 
The practices of veterinarians directly affect the course-0f 
trade in veterinary supplies and equipment, a business involving 
hundreds of thousands of dollars in sales each year of which 
a substantial portion moves in interstate commerce. A substantial 
number of veterinary services are also provided to persons who 
cross state lines for the purpose of obtaining such services. 375/ 

In conclusion, the inseparability of the provision 
of veterinary goods and services from interstate aspects of 
veterinary care and advertising clearly indicate an effect on 
interstate commerce sufficient to invoke the jurisdiction of 
the Federal Trade Commission. 

D. "Not For Profit" Jurisdictional Considerations 

The American Veterinary Medical Association (AVMA) 
and related veterinary professional organizations' enjoy non
profit status. Section 4 of the Federal Trade Commission Act 
renders only a corporation "organized to carry on business for 
its own profit or that of its members" subject to the Commission's 
jurisdiction. 376/ However, if acts and practices which are otherwise 
unlawful are ach1eved through non-profit corporations, their 
"non-profit" status will not insulate them from liability under 
the FTC Act. It has long been held that 

[the] language of the [FTC] act affords no support for 
the thought that individuals, partnerships and corporations 
can escape restraint, under the act, .•. merely because 
they employ as a medium therefor an .•. association ••. 
not itself engaged in commercial business. 377/ 

Moreover, whether a corporation is organized to carry 
on business for its own profit or that of its members within 
the meaning of Section 4 of the FTC Act must be determined on 
an ad hoc factual basis. 378/ 

374/ See Section I C (3). 

375/ Interviews with veterinarians in multi-state metropolitan 
areas, for example, indicate that many consumers cross state 
lines to obtain veterinary services. 

376/ 15 u.s.c . § 44. 

377/ National Harness Mfrs. Ass'n v. FTC, 268 F . 705, 709 
( 6th C i r . 19 2 0 ) . 

378/ Community Blood Bank v. FTC, 405 F . 2d 1011, 1018 (8th 
Cir. 1969) . 
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Factual inquiry into the organization, purposes, and 
activities of the American Veterinary Medical Association and 
its constituent and component societies leaves no doubt that 
they are organized and conducted f~r t~e "profit . . . of . , 
members." Article II of the Const1tut1on of the AVMA ~tates tnat 
the "objective of the association ~s to adv~nce ~he sc1enc~ and art 
of veterinary medicine, including 1ts relat1onsh1p to ~ubl1c health 
and agriculture." 379/ This mandate has been broadly 1n~erpreted . 
The following quotation from a staff me~be~ of the AVMA 1llustrates 
the way the association represents, or 1s 1ntended to represent, 
its members: 

There is little doubt that in the future AVMA will 
continue to be important to its members, because it 
alone can represent veterinarians in all their diverse 
pursuits and on a national scale. It will be called 
upon more and more to cope with regu~ations imposed 
by federal agencies, to protect the 1nterests ~f the 
profession • •.. It wi~l . b~ expected t~ mo~1tor 
the growing specialty act1v1t1es of vete~1nar7a~s. 
It will be expected to counter depro~ess7onal7z1ng. 
influences and to assure that veter1nar1ans 1n pr1vate 
pursuits, in universities, in government, and in military 
service are fairly treated. 380/ 

The AVMA protects the proprietary interests o~ its me~bers , 
inter alia , by regulating the employment of paraprofess1onal ~n1mal 
technicians, 381/ by directly participating in the ac~reditat1~n 
of veterinary medical education, 382/ and by ~ontroll1ng the . llcensure 
of foreign-educated veterinarians. 383/ In l1ght of these clrcumstances,l 
it cannot be concluded that the AVMA's technical non-profit status 
exempts its acts and policies from FTC jurisdiction. ~ndeed, the. 1 
AVMA clearly is the principal organization conce~ned w1t~ protect1on · 
of the interests of veterinarians, including the1r propr1etary 
interests. As such, the AVMA is subject to the Commission's 
jurisdiction under the FTC Act. 

379/ American Veterinary Medical Association Constitution, Article 
II, AVMA Directory - 1976 at Cll6. 

380/ Freeman, A Brief History of the AVMA, 169 JAVMA 120, 126. 

381/ See Section ID ( 8 ) . 

382/ See Section ID ( 2) . 

383/ See Section ID ( 6) . 
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APPENDIX 1 

State Veterinary Board Questionnaire 

The following letter and questionnaire were sent to 
the state veterinary licensing boards of all fifty states and 
the District of Columbia. 

Address 

Dear 

Approved by GAO 
B-180229 (S76021) 
Expires 12-31-76 

The Federal Trade Commission has directed its staff to inves
tigate whether or not veterinarians and others may have been, or 
may now be, engaged in unlawful practices under the FTC Act. We 
have enclosed a copy of the Commission's resolution authorizing 
this investigation which describes the particular areas of inquiry. 
The staff, after completing its investigation, will present its 
conclusions to the Commission and make recommendations for appro
priate corrective action, if any seems warranted. 

Because your board is likely to possess information pertinent 
to the Commission's investigation, we are writing to enlist your 
board's voluntary assistance in our compilation of investigatory 
materials. 

Enclosed is a list of questions, which we would appreciate 
your answering as completely as possible. You may answer the ques
tions on the form provided. Please use additional sheets if neces
sary, numbering your answers to correspond to the numbers of the 
questions. You should refer to statutes, regulations or other ma
terials in your answers; in doing so, please provide us with a com
plete citation to the materials you are referencing. 

We would also very much appreciate your sending us a complete, 
current copy of the regulations, statutes , and by-laws pursuant to 
which your board operates. You are free, of course, to send us any 
other materials which you believe may be relevant to our investiga
tion and to submit to us your views and opinions. 
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receives due conside rat ion, To be certain that your response 
h Earlier responses 

please submit it no later t an 
will be gre atly appreciated . You may send your responses to: 

Federal Trade Commission 
Denver Regional Office 

Attn: F. Kelly Smith, Esq. 
1405 Curtis, Suite 2900 

Denver, Colorado 80202 

Thank you for your kind attention. 

Sincerely, 

F. Kelly Smith 
Attorney 
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State Veterinary Board Questionnaire 

1. How are members of your board selected? 

---------- - ·- ----·----

2. Does the state VMA submit to the Governor a list of candi
candidates for appointment to the board? If 
so, approximately what percentage of candidates recommended 
to the Governor by the state VMA during the last five years 
have not been members of the state VMA? -----

3. Is the Governor free to appoint persons whose names do not 
appear on a list submitted by the state VMA? ________ _ 

If so, approximately 
last five years were 
state VMA? 

how many persons appointed during the 
not recommended to the Governor by the 

-----------------
4. Does your board maintain records of complaints it receives 

from veterinarians, the public, or from other sources? ------
5. If records of complaints are maintained, do you make 

summaries of such complaints for reporting purposes? If so, 
please furnish us with copies of such summaries for the past 
five years. 

6. When such complaints are informally resolved, does the board 
maintain records of such resolutions? ---------------

7. If records of informal resolutions are maintained, do you 
make summaries of such resolutions for reporting purposes? 
If so, please furnish us with copies of such summaries for 
the past five years . 

8 . 

9. 

10. 

Does your board maintain 
proceeding it initiates for 
practice act, regulations or 

records 
alleged 

policies? 

of disciplinary 
violations of its 

--------
If records of disciplinary actions are maintained, do you 
make summaries of such actions for reporting purposes? 

If so, please furnish us with copies of 
summaries for the past five years, and please furnish us 
with the name and address of each individual against whom 
formal disciplinary action has been taken within the last 
five years, together with the nature of the violation(s) 
engaged in by each such individual. 

Does your board 
nal prosecutions 
of your state's 
records of such 

have the authority to recommend crimi
or civil injunctive actions for violation 

practice act? Do you maintain 
recommendations? We have records only on 
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such cases in which disciplinary action by the Board 
against an individual's license follows and is based in 
part on a criminal conviction. 

11. If records of recommendations are kept, do you make 
summaries of such recommendations for reporting purposes? __ _ 

If so, please furnish us with copies of such 
summaries for the past five years, and please furnish us 
with the name and address of each individual or business en
tity prosecuted or sued civilly as a result of yqur recom
mendation within the last five years. 

12. Do you require that applicants for licensure attain a satis
factory score on the National Board Examination? 
If the answer to this question is "yes", please answer the 
following: 

A. What is the passing grade or percentile score required 
for licensure in your state? ______________________________ __ 

B. Does your board have the authority to change the passing 
percentile score requirement? ___________________________ ___ 

c. On what basis may the passing grade or percentile score 
be adjusted? ____________________ __ 

D. What is the weight (on a percentage basis) given to the 
the National Board Examination relative to other 
licensure requirements? ______________________________ __ 

13. Do you require that applicants for licensure take and pass 
an oral-practical examination? _______________________ __ 

If the answer to this question is "yes," please complete 
the following: 

A. Please describe the manner in which the oral-practical 
examination is administered. (For example, how large a 
panel of examiners quizzes the candidate? Do you use 

B. 

visual aids?) 

What knowledge 
nation evaluate 
c_annot ? __ _ 

---- ----

or skills 
which a 
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does an oral-practical exami
written examination does not or 

----~· ·-------------------

C. What is the weight (on a percentage basis) given to 
oral-practical examination relative to other licensure 
requirements? 

D. Is a record made of the oral-practical examination? ---If so, is this record made available to the 
candidate? 

E. Does the oral-practical examination include questions 
not directly related to the practice of veterinary 
medicine? (For example, the reasons for wishing to set 
up practice in your state.) If so, by 
what standards are particular answers adjudged "correct" 
or "incorrect"? 

14. How many candidates have been examined for licensure in each 
of the last five years? 

15. Is the list of veterinary schools from which your board will 
accept candidates for licensure the same as the list of 
schools accredited by the AVMA Council on Education? ------

16. If a veterinarian licensed in another state (which does not 
have a reciprocity agreement with your state) wishes to ob
tain a license in your state, what requirements must he meet 
and what procedures must he follow? 

In addition to the foregoing, please answer the following spe
cific questions: 

17. 

A. Under what . circumstances must a veterinarian licensed in 
another state and seeking licensure in your state take 
and pass a written examination? 

B. Under what circumstances must such a veterinarian take 
and pass an oral examination? ------

Does your state have agreements with one or more other 
states whereby veterinarians licensed in those states may be 
approved for licensure in your state on the following terms: 
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A. Without any examination? (If so, please list the states 

B. 

with which your state has such an arrangement.) _________ _ 

Without a written examination? (If so, please list the 
states with which your state has such an arrangement . ) 

c. Without an oral examination? (If so, please list the 

D. 

states with which your state has such an arrangement.) __ _ 

Upon fulfillment of conditions which are otherwise less 
demanding than those required of candidates lic~nsed.in 
states with which your state does not have a rec1proc1ty. 
agreement? (If so, describe the conditions and list 
those states with which your state has such an 
arrangement.) 

18. Since 1970, how many veterinarians licensed in other states 
have applied for licensure in your state? How 
many such applicants have obtained a license? _________ __ 

19. Does your state license graduates of foreign veterinary 
institutions? ----

If the answer to this question is "yes," please answer the 
following: 

A. Must a foreign-educated veterinarian obtain a certificate 
from the AVMA Education Commission for Foreign Veterinary 
Graduates (ECFVG} as a prerequisite to licensure in your 
state? 

B. 

c. 

If so, may such a veterinarian obtain a license without 
further examination by presenting the ECFVG certificate 
to your board ________ _ 

If the answer to "B" above is "No," what additional writ
ten or oral testing must such a veterinarian undergo? 
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D. Must a foreign-educated veterinarian obtain a degree from 
an American institution of higher learning as a 
prerequisite to licensure in your state? 

E. Does 
using 
ECFVG? 

your state license foreign-educated veterinarians 
procedures different from those recommended by the 
If so, please explain your procedures. 

20. Since 1970, how many graduates of foreign veterinary insti
tutions applied for licensure in your state? How many such 
applicants have obtained a license? ---------

21. Are animal technicians or veterinary assistants licensed in 
your state? --------
If the answer to this question is "yes," please answer the 
the following: 

A. Is the licensure of animal technicians or veterinary 
assistants administered by your board, by the state VMA, 
or by a separate board? 

B. Approximately how many animal technicians or veterinary 
assistants are licensed in your state? 

C. Approximately what percentage of candidates for 
licensure as animal technicians or veterinary assistants 
are successful in obtaining licenses? ---------------------

D. What services may an animal technician or veterinary 
assistant perform? 

E. Has the board received any complaints about, or discov
ered any instances of, the unauthorized practice 
veterinary medicine by animal technicians or veterinary 
assistants? What was the nature of the complaints? 
were they resolved? ----

-----------
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22. Please indicate for each of the following types of informa
tion whether it may be legally or ethically advertised by 
veterinarians. If it is not permissible to advertise the 
particular type of information listed, please cite the gov
erning statute or regulation or summarize the policy which 
prohibits the advertisement of that kind of information. 

A. 

B. 

Announcements concerning the opening of a new practice 
or the moving of an existing practice; 

Prices charged for various veterinary services: -----

C. Availability of prepaid veterinary care plans; 

D. Credit availability or terms; -----------------------------
E. "Free Services"; --------------------------------------------

F. Kennel services; 
----------------------------------~------

G. Breeding services; ----------------------------------------
H. Animals for purchase; -------------------------------------
I. Veterinary pharmaceuticals; 

J. "Moderate," "reasonable," "low," or "discount" prices, 
or other terms connoting lower relative prices; ------

K. Specialization or limitation of practice; ----------------

L. Claims of professional superiority; ----------------------

M. Trademark information ---------------

23. Does your board enforce adherence to a "code of ethics" of a 
national, state or other association of veterinarians? If 
so, which "code of ethics" is followed? ---------------------
----------- -
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24. 

25. 

26. 

Do laws in your state allow veterinarians to form profes-
sional corporations? _________ If so, please cite the 
governing statute ------
May non-professional corporations legally e stablish 
veterinary care facilities in your state? _________ If not, 
please cite the controlling legal authority. 

May veterinarians licensed in your 
by a non-professional corporation 
of veterinary care? If 
trolling legal authority. 

state legally be employed 
engaged in the provision 

not, please cite the con-

27. Are there any laws, regulations, or policies in your state 
which: 

A. limit the number of veterinary care establishments which 
any veterinarian or business entity may own or operate? 
---~~-----If so, please city the governing authority 
or policy. -,--------

B. 

c. 

restrict the location or type of building in which a 
If so, .,---------veterinary care establishment may locate? 

please cite the governing authority or policy. --------

restrict the location or type of building in 
veterinary care establishment may locate? 

-:-:,----
please cite the governing authority or policy. 

which a 
If so, 

D. restrict part-time practice? ~-------If so, please cite 
the governing authority or policy. 

28. Is there any law, regulation, or policy prohibiting the es
tablishment of franchised veterinary care establishments in 
your state? If so, please cite the governing au-
thority or policy. ____ _ 

29. Is there any statute administered by the board, or any regu
lation or policy of the board which would prohibit or re
strict a veterinarian or a veterinary care establishment 
from entering into a pre-paid contract to provide veterinary 
care to an animal or animals owned by an individual, or to 
all animals owned by an affiliated group of people? If so, 
please cite the governing authority or summarize the policy 
which prohibits this kind of activity. 
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30. Has the existence of a pre-paid veterinary care plan ever 
come to the attention of your board? If the answer 
to this question is "yes," please complete the following: 

A. Describe for each such plan, its nature, the dates of 
its inception and operation, and the name and location 
of the veterinarian or the veterinary care establishment 
involved. 

B. With regard to each such plan, did the board take any 
action upon learning of it? ____________ If so, what ac-
tion, and with what result? 
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APPENDIX 2 

Rate of Return Calculations !/ 

High and low estimates of the rate of return for 1970 
were calculated. For the high estimate, the opportunity costs 
were assumed to be as follows: 

Year in vet. school 1 

Books, instruments, $400 
tuition 

Foregone income ~/ 

Earnings (subtracted) 

Total Cost $400 

2 

$1,200 

$6, 000. 

($2,000) 

$5,200 

3 4 

$1,200 $1,200 

$6,000 $6,000 

($2,000) ($2,000) 

$5,200 $5,200 

The return is the difference in after-tax income between 
veterinarians and all professional, technical and kindred workers (PTK) . 

Income 1/ Tax rate 4 After-tax 
Income 

PTK $13,257 13.7% $11,441 

Veterinarians 19,112 16.6% 15,939 

Difference $ 4,498 

1/ Rate of return calculations were made by J. Phelan and C. 
Keithahn, Bureau of Economics FTC (1975). 

2/ Foregone income is after-tax estimate for male PTK aged 18-24 
for 1970. 

3/ Bureau of the Census, 1970 Census of Population, PC(2) - 7A, 
table 19. Earnings in 1969 of the Experienced Civilian Labor Force 
who worked 50-52 weeks in 1969, males 16 years and older. 

i! Bureau of the Census, Statistical Abstract of the U.S., 1970, 
at 386. Rates shown here calculated by linear interpolation. 
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For a 40-year career, this investment has a rate of 
return of about 22 percent. This estimate of the rate of return 
may be biased upward for several reasons. 

(1} Approximately 30 percent of the students may 
be paying out-of-state tuition. $900 may be a better estimate 
of average tuition. 

(2) Earnings of male PTK aged 18-24 may not be the 
best estimate of foregone income. Male engineers aged 18-24 
who worked 50-52 weeks in 1969 had median earnings of $8,903. ~/ 

(3) Earnings of $2,000 while in school may be too 
high. $1,000 may be more accurate. 

Using these assumptions to produce a low estimate, 
the opportunity cost of attending veterinary college was: 

Year 

Books, instruments, 
tuition 

Foregone income 

Earnings (subtracted) i/ 

Total 

1 

$600 

$600 

2 3 4 

$1,400 $1,400 $1,400 

7,900 7,900 7,900 

(1,000) (1,000) (1,000) 

$8,300 $8,300 $8,300 

(4) Perhaps earnings of PTK are not the best measure 
of what veterinarians would have earned had they chosen to complete 
undergraduate college and enter the labor force. Males with 

~/ 1970 Census of Population, PC(2)-7A, table 23. 

6/ According to a survey of seventy 1974 University of Illinois 
graduates, "All but three answering the survey had supplemented 
both knowledge and income with jobs in a veterinary-related field 
befote graduation. Nearly half (31) reported more than one type 
of experience. The largest number had worked in either a mixed 
practice, a small animal practice or at the College of Veterinary 
Medicine as salaried help at the clinics or as research assistants. 
Most reported the experience was received during their third 
and fourth years although many had experience prior to veterinary 
college or during the first two years." Illinois Veterinarian 
6 (August, 1974). Thus, the $1,000 figure is conservative. 
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four years (only) of college, who worked 50-52 weeks in 1969, 
had average earnings of $14,313. ]_I 

Income Tax Rate After-tax 
Income 

4 years of college $14,313 14.3% $12,266 

Veterinarians 19,112 16.6% 15,939 

Difference 3,673 

The implied rate of return on investment is now about 
13 percent. 

(5) The long veterinary workweek of 1970 is likely 
to shorten substantially in subsequent years. This will be 
especially true for the new graduates. Long workweeks are mainly 
a feature of livestock practices, and result from the necessity 
of bringing the doctor to the patient. 8/ According to the 
National Academy of Sciences demand pro]ections for 1980, only 
about 15 percent of the veterinarians would be in food animal 
practice. It thus appears that the large majority of recent 
graduates will be employed in the fields other than large animal 
practice and will thus have normal workweeks. Consequently, no 
adjustment for hours was made in the calculation for 1970. 

(6) The high earnings of physicians occur relatively 
late in life, because of the years spent in internship, residency, 
and building up a practice. In 1969 the median earnings of 
male physicians aged 25-34 were less than 40 percent of the 
median for older physicians. Since a dollar now has a higher 
present value than a dollar in the future, the physician's return 

]_/ 1970 U.S. Census of Population, PC(2)-8B. $14,313 is the 
weighted average of the figure in tables 1, 5, and 6, age groups 
25-64, 18-24, and 65 and older, respectively. 

~/ A survey of 85 Michigan practices reported an average of 
60.3 hours per week for owners of large animal and mixed practices, 
and 42.2 hours per week for owners of small animal practices. 
Partne~s and professional assistants had shorter workweeks. Veterina r y 
Econom1cs 54 (September, 1972). In another survey, small animal 
veterinarians in proprietorships averaged 1,843 hours per year; in 
partnerships, 2,351; and in corporations, 2,278. The corresponding 
figures for mixed and large-animal practices were 2,613, 2,676, and 
2,553. Veterinary Economics 27 (March, 1975). The Southern California 
Veterinary Medical Association 1972 survey of the Los Angeles area 
reported a 43-hour average workweek for veterinarians employed by 
private practitioners, a 38-hour week for those employed by private 
industry and institutions, and a 40-hour week for those working 
for Los Angeles County. 
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on his investment in medical school is less than it ~ould be 
if his income were more evenly distributed over his lifetime. 

The return is further reduced by the operation of 
the progressive income tax. 

The problem of deferred earnings is much smaller for 
veterinarians than it is for physicians. Most start practice 
soon after graduation. One survey 9/ of income by years of 
practice yielded the following results: 

Years in Practice 

1 - 6 
7 - 12 

13 - 21 
over 25 

all 

1965 Income 

$12,527 
$17,271 
$17,323 
$17,245 
$16,674 

Income in the first six years of practice was 72 percent 
of income in the highest bracket, and 75 percent of income of all 
veterinarians in the survey. By contrast, in 1969 median earnings 
of male PTK aged 25-34 were 79 percent of the median earnings of 
male PTK aged 35-44. 10/ Adjustment for this difference in age 
profile of earnings reduces the return on the veterinarian's 
investment by about one percentage point. 

(7) Wives of veterinarians often supply unpaid labor to 
their husband's practices. In theory, the value of this labor 
should be subtracted from veterinarians' earnings before calculating 
the rate of return. However, we have no accurate information 
on the number of such wives, the amount of time they worked, 
or the value of their time. The 1970 Census reported that the 
10,098 veterinary establishments had 11,646 unpaid workers who 
worked more than 150 days and 1,362 unpaid workers who worked 
less than 150 days. 11/ Since proprietors and partners are 
included in the unpaid workers' group, it appears that most 
of the unpaid workers were in fact proprietors or partners. 
Therefore, no adjustment was made for unpaid labor of wives. 

. (8) Owners of veterinary establishments have a sub-
stantial investment in land, buildings, equipment, and drugs. 

~/ Snodgress and Judy, The 1965 Economic Survey of Veterinarians 
in Private Practice, 150 JAVMA, 1465 (1967). 

10/ 1970 U. S. Census of Population, PC(2)-7A, table 23. Includes 
males in the experienced civilian labor force who worked 50-
52 weeks in 1969. 

11/ Veterinary Economics 26 (Nov., 1972). There were 8,465 
sole proprietors, 1,132 partnerships, and 497 corporations. 
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The return on the equity in this investment should be subtracted 
from the earnings of veterinarians before calculating the return 
on their investment in education. In 1970, total investment 
per practice may have been in the neighborhood of $60,000. 12/ 
However, part of this investment was financed by debt, or perhaps 
leased. The cost of borrowed or leased capital is an expense 
and thus has already been subtracted from veterinarians' incomes. 
On the basis of one study 13/ which lists both assets and liabilities, 
it is assumed that the average ratio of equity to capital is 
60 percent. Thus, the average equity per practice is about $36,000. 
Since the ratio of practices to total veterinarians is about 40 
~ercent, equity per veterinarian is about $15,000. If 10 percent 
lS a normal return on equity, then we should subtract $1,500 
per year from veterinarians' incomes before calculating the 
rate of return on the investment in education. 

(9) However, the increasing demand for veterinarians 
should cause their incomes to rise relative to the rest of the 
population in the 1970's. During 1970-73 starting salaries 
of University of Illinois graduates rose more than six percent 
per year, 14/ while median income of families rose about five 
percent per-year. Thus, it appears likely that the income trends 
of the 1960's will continue through the 1970's. If this does 
turn out to be the case, veterinarians' mean income will rise 
from $19,112 in 1969 to $35,516 in 1979, while earnings of males 
with four years of college will rise from $14,313 to $22,948. 
Of course, animal hospital investment requirements will also 
rise. But even if they were to double in a decade, the expected 
rate of return on the investment in veterinary education is 
a minimum of 16 percent . .!11 

12/ Snodgrass and Judy, note 10 supra, reported an average 
of $39,043 for solo practices in 1965. A survey of Illinois 
practices gave $45,310 as the average capital investment in 
1971. Other surveys give higher figures. 

1:._il Veterinary Economics 54 (September, 1972). 

!!I Illinois Veterinarian 6 (August, 1974). 

.!11 Subtracting $1,500 cost of equity from 1969 earnings of 
veterinarians leaves $17,612, or about $14,882 after taxes for 
a married man with two children. The corresponding man with 
four years of college would have earned $12,266, so the difference 
is $2,616. Subtracting $3,000 cost of equity from 1979 earnings 
of $35,516 leaves $32,516, or about $26,000 after taxes. The 
man with four years of college would make about $19,200 after 
taxes. The difference would grow by equal amounts annually 
until 1979, and remain at $6,800 thereafter. The higher of 
the two estimates of veterinary college cost was used in this 
calculation. 

149 

,J ,, 



APPENDIX 3 

Summary of State Laws and Regulations 
Restricting Veterinary Advertising 

1. Alabama 

The board may revoke a license w~en the hold~r is 
" .. • habitually guilty of prac~ices con~1~ered unethical ~y 
reputable practitioners of veterinary med1c1ne and surgery. Ala. 
Code tit . 4 6 § 318 ( 19 5 8 ) • 

2. Alaska 

Regulations of the board prohibit advertising by veteri-
narians: 

(a) no member of the veterinary profession may utilize 
the services of solicitors. No licensed veterinarians 
may participate in arrangements which share the proceeds 
from professional services with individuals who may have 
been instrumental in his having been selected to perform 
the particular service. 

(b) A licensed veterinarian shall avoid the impr~priety 
of employing questionable meth?ds to attract publ~c a~ten
tion or claim to possess super1or knowledge or sk1ll 1n the 
treatment or prevention of a disease. 

12 Alaska Ad. Code 68.120. 

3. Arizona 

The board may revoke the license of any veterinarian 
for "unprofessional or dishonorable conduct." Ariz. Rev. Stat. 
§ 32-2233 (1976). 

"Unprofessional conduct" is defined by . Rule 8 of the 
Rules and Regulations of the Arizona State Veterinary Medical 
Examining Board: 

Unprofessional and dishonorable conduct shall include 
such unethical and/or unprofessional acts that reflect 
very unfavorably upon the honor, dignity, ~nd stand~ng 
of the veterinary profession. The profess1o~al ~th1cal 
standards of veterinarians licensed to pract1ce 1n 
Arizona shall be in conformity to those standards 
of ethics set by the constitution, by-la~s and cod~ . 
of ethics of the American Veterinary Med1cal Assoc1at1on 
and the Arizona Veterinary Medical Association. 

According to the Arizona State Veterinary Medical 
Examining Board (letter of April 13, .1977, to ~he.Governor of 
Arizona), the Arizona Veterinary Med1cal Assoc1at1on amended 
its code of ethics in November, 1976, so that: 
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1. Veterinarians may advertise in the yellow pages of 
the telephone book. 

2. Veterinarians may advertise in veterinary journals . 

3. Fraudulent or deceptive advertising is prohibited . 

These amendments were evidently made in response to 
a suit against the association filed by the Arizona Attorney 
General. 

4. Arkansas 

The board may deny, suspend or revoke the license of any 
veterinarian for the "[u]se of advertising or solicitation which is 
false, misleading or otherwise deemed unprofessional under 
regulations promulgated by the Board." Ark. Vet. Med. Pract. Act 
Sec. 13. 

The Rules and Regulations of the Arkansas Veterinary 
Medical Board (at Section 15) discuss advertising in some detail: 

The word "advertising" in relation to the veterinary 
medical profession must be taken in its broadest sense. 
It includes all those methods by which a practicing 
veterinarian is made known to the public, either by 
himself or by others without his objection, in a manner 
which can fairly be regarded as having for its purpose 
the obtaining of patients or the promotion in other 
ways of the veterinarian's individual professional 
advantage. 

Advertising, as such, is not allowed in any form. 

A. Directory Listing: 

Commercial telephone directory listings are limited 
to two in number in the classified section. One 
listing may be in the individual practitioner's 
name under the heading Veterinarians, and the 
other listing may be placed under the category 
of a veterinary hospital or veterinary clinic 
listing. 

All listings will be in standard body type. All 
listings will be limited to the name, address, 
and telephone number of the hospital or clinic 
and may include the practice restrictions. In 
the situation of a new practice begun after the 
publishing of a local telephone directory, the 
practitioner may place his name, address, and 
telephone number in the classified section of 
local newspapers pending publishing of the next 
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local telephone directory. This announcement 
shall not exceed a standard business card size 
of 3 1/2" x 2". 

B. New Practice or Change in Location: 

A licentiate may secure a paid advertisement of not 
greater than two columns in width and four inches in 
length solely for the purpose of announcing the 
opening of his practice or the change of location. 
Such announcements may be made in local papers; lim
ited to three consecutive issues, no pictures or 
graphs may be used. 

C. Professional Signs: 

Display signs of reasonable size and dimensions on 
veterinary hospitals or clinics are not regarded as 
objectionable, provided they do not announce special 
services, such as bathing, plucking, clipping, 
and x-ray work, which characterize the ways of 
the charlatan. 

Display signs with lettering over 6" high would be 
considered unethical. 

Advertising the location of facilities or the 
identification of premises by a veterinary 
practitioner through the use of display or roadside 
signs of such size, frequency, or poor taste as to be 
offensive to community standards or professional 
propriety shall be a violation of the rules of 
professional conduct. Such signs may display only 
the name of the establishment and the names of the 
veterinarians maintaining offices therein, and such 
traffic directions as are appropriate. The use of 
moving background or lettering, or the flashing 
signs, or representations of animals or parts of 
animals, is expressly prohibited, as is also the 
advertising of special services rendered ~ 

-D. Announcements by Mail: 

Announcements of new openings, new associations, and 
relocations shall be sent first class in sealed 
envelopes. The distribution of cards or letters 
reminding clients of the need for seasonal or 
recurrent services, shall carry no further imprint 
than the practitioner's letterhead. 
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E. Advertising by Personal Cards and Letterheads: 

Professio~al stationery and business cards may be 
use~ show1ng name, title, professional practice limi
tatlon, address, telephone number and office hours. 

5. California 

The response to our questionnaire indicates that all 
forms of advertising are permitted. However, under Section 4882(k) 
of th7 ve~erinary practice act, the board may revoke the license of 
ve~er1nar1ans for "[a)ny act or omission with knowledge thereof 
wh1ch reflects unfavorably on the profession of veterinary medicine." 
Cal. Bus. & Prof. Code § 4882(k) (West Supp. 1977). 

6. Colorado 

The board may revoke the license of any veterinarian for 
~[u)nprofe~sion~l or unethic~l conduct or the engaging in practices 
1~ con~ect1on w1th the pract1ce of veterinary medicine which are in 
v1?lat1o~ of the standards of professional conduct as defined in 
~h1s art1cle or pr~scribed by the rules of the board •.. " or for 
[c~o~duc~ reflect1ng unfavorably on the profession of veterinary 

med1c1ne. Colo. Vet. Prac. Act ·s 145-l-12(n), (o). 

The Rules and Regulations of the Colorado Board of 
Veterinary Medicine at 1 c. interpret "unprofessional conduct": 

The Board shall use as a guideline the code of ethics 
for the veterinarians as adopted by the American Veteri
nar¥ Medical Association and the Colorado Veterinary 
Med1cal Association as the basis for evaluating profes
sional conduct of licensees. Such rules shall include 
those pertaining to advertising and solicitation. 

7. Connecticut 

The board may suspend or revoke the license of any 
veterinarian for: 

• · · (7) advertising professional superiority or 
the performance of professional services in a superior 
manner; (8) advertising fees; (9) advertising by means 
of large ~isplay,.glari~g, colored or flickering lights 
or neon s1gn or s1gns d1splaying as a part thereof 
the represe~t~tion of any animal or part thereof; 
(10) advert1s1ng either by sign or printed advertisement, 
under the name of any corporation, company, association 
or trade.name; (11) advertising for patronage by means 
of ~andb1lls~ ~osters, circulars, motion picture, 
rad1o, telev1s1on, telephone directory, newspapers, 
or any other media; (12) unprofessional conduct •. 

Conn. Vet. Prac. Act § 20-202. 
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8. Delaware 

The board may suspend or revoke the license of any 
veterinarian who engages in "[t]he use of advertising or solicita
tion which is false, misleading or is otherwise deemed unprofes
sional under the regulations adopted by the Board. Del. Code tit. 
24, § 3313 (We have been unable to obtain the board's regulations 
after repeated requests.) 

9. District of Columbia 

The D. C. veterinary board has no statutes or regulations 
related to advertising practices. 

10. Florida 

The board is statutorily authorized to " •.• adopt rules 
of professional conduct appropriate to establish and maintain a high 
standard of integrity ••• in the profession of veterinary medicine 
•.• " In adopting these rules, " ••• the board may be guided by 
the principles of veterinary medical ethics adopted by the American 
Veterinary Medical Association and the Florida State Veterinary 
Medical Association." Fla. Stat. § 474.081(2) (West Supp. 1976). 

The board may deny, suspend or revoke the license or 
otherwise discipline any licensee found guilty of "[u]nprofessional 
or unethical conduct, or engaging in practices ••. which are in 
violation of the standards of professional conduct as ... prescribed 
by the rules of the board," or for "[c]onduct reflecting unfavorably 
on the profession of veterinary medicine." Fla. Stat. § 474.31{12), 
( 13) (West Supp. 1976). 

The board further regulates advertising practices under 
the code of ethics it has adopted (Rules of State Board of 
Veterinary Medicine, Chapt. 21X-1, "Code of Ethics"): 

21X-1.04 Advertising. It is unprofessional to solicit 
professional employment, or to employ unprofessional 
methods to attract public attention, or advertise 
the possession of a superior knowledge or skill in 
the treatment or prevention of any disease. 

It is permissible and ethical to secure only two listings 
which may appear under the heading of Veterinarians 
in the classified section of the telephone directory. 
One listing may be under the individual practitioner's 
name, while the other listing may be placed under 
the category of a hospital listing. No other listing 
by a veterinarian under any other heading is permissible. 
The listing will be in standard body type and limited 
to the name, address and telephone number of the hospital 
or clinic. A qualifying statement such as "Practice 
Limited to Large (or Small) Animals" is acceptable, 
plus a telephone number for nights, Sundays and holidays. 
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It is ~erm~ssible for a practitioner opening a hospital 
or off1ce 1n a new locality to insert in the local 
newsp~per an advertisement no larger than 3 x 5 for 
a per1od no longer than three days. The advertisement 
should be conservative, giving the name, address and 
telephone number of the new location. Certain additional 
but lim~t~d comments such as the former name and location 
of a cl1n1c or hospital are permissible. 

It i~ also permissible and ethical for a practitioner 
o~en~n~ a hospital or office in a new locale to send 
d1gn1f7ed anno~ncement cards informing members of the 
c?m~un1ty of h1s opening. These announcements should be 
l1~1ted ~o the residents of the immediate vicinity and to 
ne1g~bo71ng veterinarians and friends. However, it is 
perm1~s1ble for a veterinarian to send an announcement to 
a pa~1ent that he has been regularly servicing if that 
p~r~1~ular patient resides outside of the immediate 
VlClnlty. 

The distribution of cards or letters by mail to remind 
one's.client~ ~hat th~ ti~e is at hand for rendering 
~erta1n.spec1f1c vacc1nat1ons or parasite treatment 
1s cons~dered ~ ~ublic service and the practice of 
prevent1ve med1c1ne. However, this type of distribution 
should be very limited and any undue mailing will 
cause such activity to be objectionable advertising 
and constitute unethical conduct. 

It is.unethica~ ~o.make public announcements concerning 
veter1nary act1v1t1es unless said announcements are 
made by and through the secretaries of local or state 
veterinary associations. However, it is permissible 
for individual veterinarians to personally announce 
any award or scientific accomplishments after the 
p~oposed announcement has been approved by the execu
tlve board of the local or state association. 

It is permissible for a veterinarian to list his name, 
address and telephone number on a rabies vaccination 
tag. A~y other use of an identification tag shall 
be cons1dered a form of advertisement. 

11. Georgia 

. .The board may revoke~ suspend or deny the license of any 
veter1nar1an found guilty of "[t]he use of advertising or solici
t~tion which is false, misleading or is otherwise deemed unprofes
Slonal under regulations adopted by the board," or for engaging in 
"[u]nprofessional conduct as defined by the board." Ga. Code Ann. 
§ 84-1509(4),(14) {1975). 

Chapter 700-8.01 of the Rules of State Board of Veterinary 
Medicine defines "unprofessional conduct": 
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Within the meaning of Ga. Code subsection 84-1509, 
unprofessional conduct means: 

(a) Advertising: 

1. Advertising in any manner except as permitted 
herein for the purpose of soliciting patronage. 

(i) A licensed veterinarian may li~t hi~ pract~ce 
in any directory of general or spec1al c7rculat1on 
by including therein his name, the veter1nary degree 
to which he is entitled, his office and horne address, 
his in-office hours of practice and his telephone 
numbers, and a statement of any limitation of his 
practice, but nothing more. 

(ii) A licensed veterinarian may a~so l~st his.practice 
in any directory of general or spec1al c1rculat1on 
under a listing of Veterinary Clinics or hospitals 
in the same manner as set forth in subsection (a)l.(i). 
All listings permitted herein shall be in the ~arne 
size, style, and face type as each.oth~r ve~er1nary 
listing therein so that each veter1nar1an l1sted has 
equal visual prominence. 

2. Without limitation of the foregoing, unprofessional 
conduct includes: 

••• (ii) Advertising professional superiority over 
other veterinary practitioners for the purpose of 
soliciting patronage ..•• 

(iii) Advertising secret remedies or exclusive methods 
for the purpose of soliciting patronage. 

(iv) Soliciting news accounts relating to the licentiates 
practice. 

(v) A licentiate may secure a paid advertisement 
of not greater than two columns in width and five . 
inches in length solely for the purpose of announc~ng 
the opening of his practice or the change.of loca~1on 
thereof containing nothing more than the 1nforrnat1on 
permitted under subsection (a)l. and a brief staterne~t 
of the opening of his practice or the change of locat1on. 

12 . Hawaii 

The board may suspend or revoke the license of any 
veterinarian for "[rn]aking any false representations or promises 
through advertising or otherwise.or i~ any manner ~ealing frau~u
lently or dishonestly in connect1on.w1th the pract1ce of.veterlnary 
medicine," or for "[p]rofessional rn1sconduct, gross negl1gence or 
manifest incapacity." Haw. Rev. Stat. § 471-10(3),(1) (Supp. 1975). 
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Additionally, a response from the Governor of the 
State of Hawaii indicates that the "Hawaii Board of Veterinary 
Examiners support[s] the American Veterinary Medical Association 
on advertising restraints." 

13. Idaho 

The board may revoke, suspend or otherwise discipline any 
veterinarian found guilty of "[u]nprofessional conduct as defined 
in regulations adopted by the board." Idaho Code § 54-2112-14 
(Supp. 1976). 

conduct." 
The regulations of the board do not define "unprofessional 

14. Illinois 

Veterinarians are limited to the same type of advertising 
as medical doctors. Ill. Ann. Stat. Ch. 91, § 124.12(14) (Smith
Hurd Supp. 1977). Medical doctors are prohibited from advertising 
or soliciting for professional business with the exception of 
listings in professional and telephone directories and public 
print which listing may contain only name, title, degree, office 
location and hours, phone number and any specialty. Ill Ann. 
Stat. Ch. 91 §§ 16a(l3), 16-1 (Smith-Hurd Supp. 1977). 

15. Indiana 

The board may revoke or suspend the license of any 
veterinarian who engages in [f]alse advertising of veterinary 
medical practice intended or having the tendency to deceive and 
defraud the public", or, "[a]ny act which in the opinion of the 
board is detrimental to the public interest and health." Ind. 
Code Ann.§ 15-5-l-16(b),(d) (Burns 1973). 

16. Iowa 

The board may revoke or suspend the license of any 
veterinarian found guilty of using "untruthful or improbable 
statements in advertisements, publicity material or interviews 
having a tendency to deceive or defraud the public." Iowa Code 
§169.36 (7). Additionally, a veterinarian's license may be 
suspended or revoked for engaging in "immoral, unprofessional, 
or dishonorable conduct" or for "employing directly or indirectly 
a capper, solicitor or drummer to secure patients." Iowa Code 
§169.36(3),(10). 

17. Kansas 

The board may revoke or suspend the license of any 
veterinarian for engaging in "[u]nprofessional conduct as defined 
in regulations adopted by the board." Kan. Stat. § 47-830(n) (1973). 

157 

l ' 

' 



The Rules and Regulations of the Kansas Board at 70-1-3 (1974) 
defines "unprofessional conduct": 

Unprofessional conduct. The term "unprofes~ional 
conduct" shall consist of any of the following acts: 

(a) To solicit professional employment by word of ~outh, 
by letters, circulars, pamphl~t~, new~papers, mag~zines, 
telephone books, radio, television, billboa~d~, sign boards, 
hand bills, placards, posters, touters, so~Ici~ors, o: 
any other form of advertising or by c~mmunication or Inter
views not warranted by personal relations. 

(b) To solicit professional employment by any indirect 
advertisement employing any of the foregoing methods 
of advertising or by furnishing or inspiring maga~ine, 
newspaper, radio or television comments or procuring 
one's photographs to be used or published in connection 
with treatment of cases and all other self-laudation 
which offends the traditions and lowers the tone of 
the veterinary profession and is reprehensible. 

(c) Making use of any advertising statement of a 
character tending to deceive or mislead the public. 

(d) Advertising professional superiority of the per
formance of professional services in a superior manner. 

(e) Advertising prices for professional ~ervic~s 
or knowingly permitting another to advert1se pr1ces 
for professional services. 

(f) Advertising by means of a large display, lights 
or signs. 

(g) Employing or making use of advertising solicitors 
or free public press agents. 

(h) Advertising any free, discounted, or reduced 
rates for professional services or for free discounted 
or reduced examinations. 

(i) Advertising any price or prices of corrective 
devices or services. 

18. Kentucky 

The board may suspend or revoke the license of any 
veterinarian for engaging in "misconduct in the practice of 
veterinary medicine .•. " or for "any violation of the code 
of conduct promulgated by the board ..•. " Ky. Rev. Stat. 
§ 321.350(6),(7) (1972). 
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Sections 8 and 9 of the code of conduct define the limitations 
on advertising (201 KAR 16:010 Sees. 8 and 9): 

Section 8. A veterinarian will be guilty of mis
conduct if he solicits clients by direct personal 
solicitation or by advertising of any nature or 
description other than specifically permitted herein. 

Section 9. A veterinarian is limited in his 
advertising to his professional card and announcement of 
the opening of his office, his listing in the telephone 
directory and identification of his office or clinic by 
proper signs. He may permit his name to be listed in 
directories in the same style, type or size used in the 
directories for the listing of professional groups such 
as physicians, ~entists and lawyers. His listing in the 
yellow pages of telephone directories should be only 
under the heading of veterinarians or some other similar 
title which has long been used in the area of the listing 
of veterinarians. Newspaper announcements shall only 
announce the opening of practice or a change of location 
of the office, clinic or hospital of the veterinarian. 
Such announcements shall be reasonable in size and 
display and shall be limited to names, titles, address, 
office hours and telephone numbers. The inclusion of 
"practice limited to small animals" or "practice limited 
to horses" etc. is acceptable. The announcement may be 
run for a reasonable time only, but in no case shall said 
announcement be run for a period of more than thirty (30) 
days in a daily newspaper or more than four (4) times in 
a weekly newspaper. The only exception to the above 
stated number of publications shall be in the case of a 
beginning practitioner who shall be permitted to have the 
announcement published until such time as a new telephone 
directory is printed for the area in which he is 
practicing. The veterinarian may mail, to his regular 
clients, letters or cards announcing his movement of his 
office, clinic or hospital to a new location. Display 
signs on veterinary hospital clinics and offices shall be 
of a reasonable size and in good taste. It shall be 
misconduct for a veterinarian to advertise or announce 
special services such as bathing, plucking, clipping and 
x-ray work. Advertisements of the name of the 
practitioner or his office, clinic or hospital address on 
motor vehicles is prohibited. 

19. Louisiana 

The board may revoke or suspend the license of any 
veterinarian who engages in "[t]he use of any advertising or 
solicitation which is false, misleading, or is otherwise deemed 
unprofessional under regulations adopted by the board" _or for 
"[u]nprofessional conduct as defined in regulations adopted by the 
board." La. Vet. Prac. Act§ 1526(4),(14). 
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We have been unable to obtain a copy of the board's 
regulations after repeated attempts. 

20. Maine 

The board may revoke or suspend the license of any 
veterinarian found guilty of "unprofessional conduct." "Unpro
fessional conduct" is defined to include "[a]dvertising in any 
manner considered by the board to be false, misleading or otherwise 
deemed unprofessional." Me. Rev. Stat. tit. 32 § 4864. 

21. Maryland 

The board is empowered to "· .• prescribe reasonable 
standards for the conduct of veterinary medicine, including 
conduct and ethics." Md. Vet. Prac. Act (Agriculture Bill, Subtit. 
3) § 2-310. A licensee may have his license suspended or revoked 
for engaging in practices proscribed by the board's standards of 
conduct. 

Pursuant to its authority, the board has promulgated 
"Standards of Practice and Code of Ethics" which includes the 
following section on advertising: 

ADVERTISING 

It shall be conside red unethical for any veterinarian 
to violate any of the following requirements and limita
tions on advertising: 

1. Appointment cards may be issued if the information 
thereon is limited to matter pertaining to the 
time and place of appointment and that permitted 
on the professional card. A professional card 
shall contain only the name of the veterinarian, 
the institution, if any, the professional title 
or degree, address, office hours and telephone 
number. It may, however, also contain a statement 
that the veterinarian's practice is limited to 
the treatment of small or large animals. 

2. No veterinarian shall advertise falsely, fraudu
lently or in a manner likely to mislead the public 
or to announce his name and/or institution in any 
city, commerical, telephone or other public direc
tory in public or office buildings using display 
or boldface type. Such listing may include any limi
tation of practice but shall not include any claim of 
specialization or any reference to special services 
or special equipment. No veterinarian shall use the 
title "doctor" or its abbreviation without further 
qualifying this title or abbreviation with the word, 
"veterinary" or "veterinarian" or his professional 
degree. 
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3. 

4. 

5. 

6. 

No veter~narian shall ad~ertise for patronage by means 
of.handblll~, po~ters, b1llboards, circulars, stereopticons, 
sl1de~, mot1on ~1~ture~ radio~ television, newspaper, 
magaz1ne, class1f1ed d1rector1es or any other printed 
publ~cations ~r me~iums~ or by means of flamboyant, 
glarl~g.or fl1cker1ng s1gns: or by means of any signs 
co~ta1n1ng as part thereof any representation of any 
an1mal or any part of an animal. Lettering on signs 
designating hospitals, or the owner's name or profession 
shall not exceed eight inches in height. Such a sign 
shall be placed only on or near the hospital except 
that an additional sign may be placed away from the 
hospital if it otherwise meets the requirements of 
this regu~ation, .is for the convenience of the public 
and not, 1n the JUdgment of the Board, for solicitation 
purposes. 

The ann~uncement by a v~terinarian of the opening of 
a p:act1ce or a new off1ce may include only the name, 
~ff1ce, address ~nd telephone number, any limitation 
1n type of pract1ce, resident address and telephone 
number for use if office telephone does not answer 
and! in addition thereto, the professional degree,' 
off1~e hours, and date of opening of office and 
~rov1ded further that such announcement, if published 
1n a newspaper, shall not be published in more than 
t~ree issues in the local newspaper, which publica
tlons shall be consecutive and provided further 
that such published announcement shall not exceed 
one column in width and one and one-half inches 
(1 1/2") in length. 

No veterinarian shall hold himself forth as being 
better qualified or equipped in any one or all fields 
of veterinary medicine as respects the skill of the 
oper~tor, .the quality of materials, drugs, medicines 
or b1olog1cals used or methods practiced either 
verbally or by advertising in writing. 

Nothing contained in these regulations shall prevent 
~he list~n~ of veterinarians and veterinary hospitals 
1n class1f1ed teiephone directories, provided these 
listings are limited to the categories of Veterinari
ans and Veterinary Hospitals as set forth here. 

( 1). If the directory has only one heading, "Veter i
nar1ans", the veterinarians' names and hospital names 
may be listed alphabetically and the names of 
associated veterinarians may be shown under each 
hospital name. 
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(2) If the directory has two headings, "Veterinarians " 
and "Veterinary Hospitals", only the name of the 
veterinarian shall appear under the "Veterinarians" 
heading. 

(3) The "Veterinary Hospital" heading shall contain 
the hospital name and may list the names of asso
ciated veterinarians. Each veterinarian's name 
and veterinary hospital name may be accompanied by 
address, phone numbers, office hours, and practice 
restrictions - no part of any listing may be in bold 
type. 

7. No veterinarian may list his establishment under 
the heading of Boarding Kennels in the classified 
telephone directory unless such establishment 
has a different name, address, entrance, and phone 
number from that of his office or hospital . 

8. It shall be considered unethical for a veterinarian 
to advertise secret remedies or exclusive methods 
of treatment. 

9. It shall be considered unethical for a veterinarian 
to engage in advertising as a member of partnership 
or corporation beyond that which would be legal 
for the individual. 

10. It shall be considered unethical for a veterinarian 
to advertise case reports whether overtly or by 
subterfuge. 

11. It shall be considered unethical for a veterinarian 
to offer professional services as prizes in animal 
shows. 

12. It shall be considered unethical for a veterinarian 
to have his name, title or that of his hospital 
appearing in letters on the side of or portion 
of any vehicle appearing before the public. 

13. No veterinarian may endorse by direct statement 
of implication, any product in any medium of mass 
communication. 

22. Massachusetts 

The board may suspend or revoke the ' license of any veteri
narian who engages in "[c]onduct reflecting unfavorably on the 
profession of veterinary medicine." Mass. Gen. Laws Ann. ch. 
112, § 59(8) (West Supp. 1977). 
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In response to our questionnaire, the chairman of the 

Massachusetts board said of our questions concerning advertising 
"These questions are of an ethical nature and are not covered by' 
any specific legislation that I am aware of. If an incident 
develope~ the board ~tself would have to make a judgment as to 
whether 1t was behav1or reflecting poorly on the practice of 
veterinary medicine." 

23. Michigan 

The response to our questionnaire indicates that no kind 
of advertising is p7rmitted by the board. However, there appear to 
b: n~ legal constra1nts to advertising by veterinarians in 
M1ch1gan. 

24. Minnesota 

There appear to be no legal restrictions on advertising by 
veterinarians in Minnesota. 

25. Mississippi 

. .The board may s~spend or revoke the license of any 
veter1nar1an who engages 1n "unprofessional or dishonorable 
conduct." -Miss. Code Ann. § 73-39-19 (1972). 

. We have been unable to acquire copies of the board's 
regulat1ons after repeated attempts. Additionally, the board 
refused to respond to our questionnaire. 

26. Missouri 

The board may revoke or suspend the license of any 
veterinarian engaged in "· •• dishonorable, unethical or 
unprofessional conduct of a character likely to deceive defraud or 
harm t~e public." Mo. Vet. Med. Prac. Act § 340.140(5): 
"Uneth1cal conduct" is defined by the board in terms of the 
Co~e o~ Ethics of the Missouri Veterinary Medical Association, 
wh1ch 1ncludes the following sections pertaining to advertising: 

ADVERTISING IN GENERAL 

Paragraph ~· A~ver~ising a~ a means of obtaining 
patronage 1s obJeCtlonable 1n the practice of any 
branch of medicine. It is denounced as unethical 
and unprofessional. Veterinary medicine is not an 
e~ception. On the contrary, on account of its widely 
m1sunderstood objectives, it is the branch of medical 
practice that is most vulnerable to fair and unfair 
criticism from other scientific pursuits. 

Paragraph 9. Objectional advertising consists of: 
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a) Advertising personal superiority over one's 
colleagues. 

b) Advertising secret remedies or exclusive surgical 
procedures. 

c) Advertising fixed fees for given services. 

d) Advertising as a corporation or partnership beyond 
that which would be ethical for either party. 

e) Advertising case reports, allegedly unintentional. 

f) Advertising hospital and office equipment and the 
special service rendered therewith. 

g) Advertising the building or occupation of ~ new 
hospital as an unsolicited news item of the local press 
may be considered unavoidable and unobjectionable. 
Solicited and repeated publicity of this is, however, 
frowned upon by the Association. 

DIRECTORY ADVERTISEMENT 

Paragraph 10. Advertising in a city, commercial, 
telephone or any widely circulated directory is a 
violation of this code. 

Paragraph 11. A member who permits his or her name to be 
listed in directories in bold face type or who advertises 
his or her name or hospital or institution in any way 
differing from the standard style, type or size used in 
the directory for the listing of professional groups 
(physicians, dentists, lawyers, nurses) is subject to the 
charge of unprofessional conduct. In the yellow pages, 
listings should be confined to one listing only--under 
veterinarians. 

Paragraph 12. It is also unethical for a veterinarian to 
allow his or her name to be printed in public directories 
as a specialist in the treatment of any disease or in the 
performance of any service within the scope of veterinary 
practice. This is not to imply that a veterinarian 
specializing for example in opthalmology, cardiology, 
internal medicine or orthopedics should not be allowed to 
list under one such heading if desired and if listing is 
in a manner similar to the medical profession. 

Paragraph 13. In principle, this section of the code of 
ethics is intended to improve the listing of names in 
such a way as to give all of them identical visual 
prominence. 
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ADVERTISING IN LOCAL NEWSPAPERS 

Parag~aph 14 •. A ve~erinarian who is establishing a new 
pract1ce, or lS mov1ng an established office to a new 
location, or is changing from an individual to a 
partne~ship, or is becoming associated with an already 
establ1shed practice, or is making any other similar 
move, may announce that fact in each and every one of the 
local, regularly published newspapers. Such announcements 
shall be no larger than two columns wide and six inches 
long: They may state the name of the individual and/or 
hosp1tal, the address, telephone number and office hours. 
Such announcements may be run no more than three times in 
any ?ne ~aper, and a~l must appear within 30 days of the 
publ1cat1on of the f1rst one. Any exceptions to the 
above should have approval of the Ethics Committee . 

Par~graph 15 •. A~l members of the Missouri Veterinary 
M7d1c~l Assoc1~t1o~ should belong to their respective 
~1str1ct org~n1zat1ons. Each organization should have 
1ts own Publ1c Relations Committee. No veterinarian 
shall edit or publish any article or announcement or 
other information for the press until cleared by his or 
her local committee on public relations. All such 
v~ter~nary releases should appear to emanate from the 
D1str1ct and not from the individual. Statewide releases 
mu~t clear the State Committee on Public Relations. Any 
pr1vate releases to the press by any individual veteri
narian is unethical. 

ADVERTISING BY MAIL 

Paragraph 16. The notification by mail or otherwise 
remin~ing clients that the time is at hand for rendering 
cert~1n services (vaccination) must be done with dis
cre~lon. To th~ extent that the mailing of reminder 
not1~es falls w1thin the area · of solicitation, it should 
be d1sco~raged •. To the.extent that this practice serves 
the publlc and 1s done 1n good taste and does not 
sacrifice professional dignity, then it should be 
permitted. 

Paragraph 17. An individual veterinarian or estab
lis~ment that qualifies for newspaper announcements 
as 1n paragraph 14 above, shall also be allowed to 
an~ounce the I?ew location or association through the 
ma~ls. In th1s case, a card announcing the new s i tu
atlon, the name, telephone number, address and office 
ho~r~ sh~ll be allowed to be mailed providing the entire 
ma1l1ng 1s accomplished within 30 days of the appearance 
of the first announcement. 
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ADVERTISING BY PERSONAL CARDS 
AND LETTERHEADS 

Paragraph 18. The letterhead of a veterinarian should be 
modest, announcing only name, title, address, telephone 
number and office hours. 

Paragraph 19. In view of the turn veterinary practice 
has taken in recent years, a veterinarian may announce on 
cards and letterheads that the practice is limited to the 
treatment of ·diseases of small animals or poultry, pro
vided that such cards or letterheads indicate that he 
or she is a member of the veterinary profession and thus 
distinguish him or her from groups of irregular practi
tioners who are not eligible to membership in the 
Association. 

ADVERTISING BY DISPLAY SIGNS 

Paragraph 21. Display signs of reasonable size and 
dimensions on veterinary hospitals are not regarded 
as objectionable, provided they do not announce special 
services, such as bathing, plucking, clipping and 
X-ray work, which characterize the ways of the charlatan. 

27. Montana 

The board may revoke or suspend the license of any 
veterinarian who engages in "[i]rnrnoral, unprofessional, or dis
honorable conduct manifestly disqualifying [him] from practicing 
veterinary medicine_." Mont. Rev. Codes Ann.§ 66-2210(e) (1975). 

28. Nebraska a 

The board may revoke or suspend the license of any 
veterinarian for engaging in [u]nprofessional conduct .•• as 
defined in regulations adopted by the board." Neb. Rev. Stat. 
§ 71-147 (1976). "Unprofessional conduct" includes, inter alia, the 
following acts (Neb. Rev. Stat. § 71-148 (1976)): --

(1) Solicitation of professional patronage 
by agents or persons, popularly known as cappers 
or steerers, or profiting by the acts of those repre
senting themselves to be agents of the licensee; ••. 
(9) making use of any advertising statements of a 
character tending to deceive or mislead the public; 
(10) advertising professional superiority or the 
performance of professional services in a superior 
manner; (11) advertising prices for professional 
services; . • • ( 14) advertising any free professional 
services or free examination; (15) offering discounts 
or inducements to prospective patients, by means of 
coupons or otherwise, to perform professional services 
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during a given period of time or during any period 
of time for a lesser or more attractive price; ••• 
and (17) advertising any price or prices of corrective 
devices or services. 

29. Nevada 

Th~ board may "discipline" veterinarians for engaging in 
"[u]nprofe~s1onal conduct ••. ," "[t]he claiming or inferring 
of ~rofes~1~n~l superiority ~ver other veterinary practitioners," 
o~ [s]ol1c1~1n~ patronage d1rectly or by employing solicitors 
d1rectly or 1nd~rectly." Nev. Rev. Stat. § 638.140(1),(11),(14) 
(1975). Accord1ng to the response to our questionnaire, the last quoted 
clause prohibits advertising in any form. 

30. New Hampshire 

. .The board may revoke or suspend the license of any 
vet~r~nar~an wh~ en~ages in "[t]he use of advertising or 
sol1c1tat1on wh1ch 1s false, misleading or is otherwise deemed 
unprofessional ••• "or for "[u]nprofessional conduct ••• " N.H. 
Rev. Stat. Ann. § 332-B:l4 (IV),(XIV) (Supp. 1975). 

Additionally, information from the Office of the Attorney 
Ge~er~l indicates that the board feels bound "to follow the 
Pr1nc~pl~s o~ V~ter~nary Ethics of the American, Veterinary Medical 
Assoc1at1on 1n ]Udg1ng the conduct of veterinarians .•.• " 

31. New Jersey 

The New Jersey Veterinary Practice Act directly prohibits 
most forms of advertising by veterinarians (Sec. 3, P.L. 1952, 
c. 198): 

3. No advertising shall be allowed by persons licensed 
to practice veterinary medicine, surgery, and dentistry 
except the following: 

a. Appointment cards may be issued ~hen the informa
tion thereon is limited to matter pertaining to the 
time and place of appointment and that permitted on 
the professional card. 

b. The name of the license and institution, if 
any, ~hall be displayed on the premises where the 
pract1ce of the profession is conducted and all infor
mati~n displayed shall be limited to that of the pro
fesslonal card. A professional card shall contain 
only the name of the licensee or licensees, the insti
tut~on if any, the professional title or degree, address, 
~ff1ce hours, telephone number and specialized practice 
1f any. ' 
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ADVERTISING BY PERSONAL CARDS 
AND LETTERHEADS 

Paragraph 18. The letterhead of a veterinarian should be 
modest, announcing only name, title, address, telephone 
number and office hours. 

Paragraph 19. In view of the turn veterinary practice 
has taken in recent years, a veterinarian may announce on 
cards and letterheads that the practice is limited to the 
treatment of ·diseases of small animals or poultry, pro
vided that such cards or letterheads indicate that he 
or she is a member of the veterinary profession and thus 
distinguish him or her from groups of irregular practi
tioners who are not eligible to membership in the 
Association. 

ADVERTISING BY DISPLAY SIGNS 

Paragraph 21. Display signs of reasonable size and 
dimensions on veterinary hospitals are not regarded 
as objectionable, provided they do not announce special 
services, such as bathing, plucking, clipping and 
X-ray work, which characterize the ways of the charlatan. 

27. Montana 

The board may revoke or suspend the license of any ( 
veterinarian who engages in "[i]mrnoral, unprofessional, or dis-
honorable conduct manifestly disqualifying [him] from practicing I 
veterinary medicine." Mont. Rev. Codes Ann. § 66-2210(e) (1975). 

28. Nebraska ; 

The board may revoke or suspend the license of any 
veterinarian for engaging in [u]nprofessional conduct ... as 
defined in regulations adopted by the board." Neb. Rev. Stat. 
§ 71-147 (1976). "Unprofessional conduct" includes, inter alia, the 
following acts (Neb. Rev. Stat. § 71-148 (1976)): --

(1) Solicitation of professional patronage 
by agents or persons, popularly known as cappers 
or steerers, or profiting by the acts of those repre
senting themselves to be agents of the licensee; ... 
(9) making use of any advertising statements of a 
character tending to deceive or mislead the public; 
(10) advertising professional superiority or the 
performance of professional services in a superior 
manner; (11) advertising prices for professional 
services; . . • ( 14) advertising any free professional 
services or free examination; (15) offering discounts 
or inducements to prospective patients, by means of 
coupons or otherwise, to perform professional services 
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during a given period of time or during any period 
of time for a lesser or more attractive price; ... 
and (17) advertising any price or prices of corrective 
devices or services. 

29. Nevada 

Th~ board may "discipline" veterinarians for engaging in "[u]nprofe~sional con~uc~ ... ," "[t]he claiming or inferring 
of ~rofes~I~n?l superiority ~ver other veterinary practitioners," 
or [s]oliciting patronage directly or by employing solicitors 
directly or ind~rectly." Nev. Rev. Stat. § 638.140(1),(11),(14) 
(1975). According to the response to our questionnaire, the last quoted 
clause prohibits advertising in any form. 

30. New Hampshire 

. .The board may r~voke or suspend the license of any 
vet~r~nar~an wh~ en~ages In "[~]he use of advertising or 
solicitation which Is false, misleading or is otherwise deemed 
unprofessional ••• "or for "[u]nprofessional conduct " N.H. 
Rev. Stat. Ann. § 332-B:l4 (IV), (XIV) (Supp. 1975). 

Additionally, information from the Office of the Attorney 
General indicates that the board feels bound "to follow the 
Princ~pl~s o~ V~ter~nary Ethics of the American. Veterinary Medical 
Association In Judging the conduct of veterinarians .•.. " 

31. New Jersex 

The New Jersey Veterinary Practice Act directly prohibits 
most forms of advertising by veterinarians (Sec. 3, P.L. 1952, c. 198): 

3. No advertising shall be allowed by persons licensed 
to practice veterinary medicine, surgery, and dentistry 
except the following: 

a. Appointment cards may be issued when the informa
t~on thereon is limited to matter pertaining to the 
time and place of appointment and that permitted on 
the professional card. 

b. The name of the license and institution, if 
any, shall be displayed on the premises where the 
practice of the profession is conducted and all infor
mati~n displayed shall be limited to that of the pro
fessional card. A professional card shall contain 
only the name of the licensee or licensees, the insti
tut~on if any, the professional title or degree, address, 
?ffice hours, telephone number and specialized practice, If any. 

167 



c. It shall be unlawful for a licensee to advertise 
falsely, fraudulently or in a manner likely to mislead 
the public or to announce his name in any city, commer
cial telephone or other public directory or directories 
in public or office buildings using display or boldface 
type or type that is in any way dissimilar in size, shape 
or color to that used by other practitioners of the 
healing arts in the same directory, or under any category 
but that of veterinarians or to use the title "doctor" or 
its abbreviations without further qualifying this title 
or abbreviation with the word "veterinary" or "veteri
narian or his professional degree. 

d. Stationery, labels, prescription blanks, cheques, 
et cetera, shall not have pictures or representations of 
an animal, or any other matter that is unprofessional. 

e. It shall be unlawful for a licensee to advertise 
for patronage by means of brochures , handbills, posters, 
billboards, circulars, stereo-opticon slides, motion 
pictures, radio, television, newspapers, magazines, 
classified directories, or any other printed publica-
tions or unclassified mediums; or by means of flamboyant, 
glaring or flickering signs; or by means of any signs 
containing as part thereof any representation of an animal. 

f. Licensed veterinarians who own or make use of 
a commercial vehicle shall not display thereon a legend 
containing information other than name, address and 
telephone number of the owner of the institution and such 
lettering shall not exceed 3 inches in height. 

32. New Mexico 

The board may revoke or suspend the license of any 
veterinarian for the "use of any advertising or solicitation 
which is false, misleading or otherwise deemed unprofessional under 
regulations promulgated by the board", or for "unprofessional 
conduct by violation of a regulation promulgated by the board under 
the Veterinary Practice Act." N.M. Stat. Ann. § 67-11-20(3),(12) 
(1974). 

"The Rules Governing the Professional Conduct of 
Veterinarians" treat advertising practices with more specificity: 

•• . 3. A licensed veterinarian shall not make any 
effort, direct or indirect, which in any way encroaches 
upon the practice of another licensed veterinarian. 
It is the right of any veterinarian, without fear 
or favor, to give proper advice to those seeking relief 
against unfaithful or neglectful veterinary services, 
generally after communication with the veterinarian 
of whom complaint is made. 
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•.. 23. Utilization of the services of solicitors 
is reprehensible in the veterinary profession. · A 
licensed.veterinarian shall not participate in arrange
ments wh1ch share the proceeds from professional services 
with individuals who may have been instrumental in his 
having been selected to perform the particular service. 

24. Except as hereinafter provided, a veterinarian shall 
not ~dvertise his services, his facilities, his training 
or h1s fees. 

a .. Adver~ising in.any of the news media is expressly 
forb1dd~n Wlth.th~ s1~gle exception of the placing of a 
profess1onal l1st1ng 1n newspapers and magazines of such 
quality as not to reflect unfavorably upon the profes
sion, s~ch listing ~o conform to locally acceptable 
profess1onal card s1ze and to consist of name, title 
address, office hours, practice limitations and tele~ 
phone nu~bers only and thi~ for a period of time upon 
the open1ng of a new pract1ce, relocation or a new 
associat i on not to exceed three (3) days. 

b. Advertising in telephone, city, commercial or other 
direc~ory sha~l be in the standard style, type and size 
used 1n the d1rectory for other professional groups 
(medical Doctors, Dentists and Attorneys only) and shall 
consist only of name, title, address, telephone number 
and practice limitations when appropriate. 

.c .. Veterinarians shall confine their directory 
l1st1ngs to those appearing under the Classifications 
Veterinarians and Veterinary Hospitals or Animal 
Hospitals. No listings are permissible under the 
headings, Bathing and Grooming, Boarding, Kennels, etc., 
unless the veterinarian operates such facilities sepa
r~tely and apart from the practice of veterinary medi
Clne and upon nonadjacent premises, and then in no manner 
linking or implying linkage to himself as a veterinarian 
or to his professional office or hospital. 

d. Advertising by mail shall be sent first-class in 
sealed envelopes and shall be confined to the distribu
tion of cards or letters reminding clients of the need 
for seas~nal.or recurrent serv~ces and shall carry no 
further 1mpr1nt than the pract1tioner's letterhead except 
f~r ~tandard announcements of new openings, new asso
Clatlons and relocations. 

e. The letterhead and card of licensed practitioners 
shall be of modest dimension displaying only names, title 
(degrees and/or fellowships), professional affiliations, 
addresses, telephone numbers, office hours and practice 
limitations. 
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f. Advertising the location of faci~ities, or ~h~ 
identification of premises, by a veter1nary pract1t1oner 
through the use of display or roadside signs of such 
size, frequency or poor taste as to be offensive to t~e com
munity and the Rules of Professional Conduct. Such s1gns may 
display only the name of the establishment and the names 
of the veterinarians maintaining offices therein and s~ch 
traffic directions as are appropriate. The use of mov1ng 
background or lettering, or of flash~ng si~ns, or repre
sentations of animals or parts of an1mals 1s expressly 
prohibited, as is also the advertising of special 
services rendered. 

B.V.E. Rule No. 75-2. 

33. New York 

All but the following kinds of advertisements are 
prohibited: 

(a) 
fied 
face 

Listing in telephone directo~ie~ ot~er tha~ classi
directories, provided such l1st1ng 1s not 1n bold
type. 

(b) Listing in classified telephone directories under 
the heading "Veterinarians", provided that all such 
listings shall be uniform as to size, style.and type 
and provided further that no boldfac~ ty~e 1~ use~ 
in such listing and that no informat1<;m 1s g1ven 1n 
such listing in addition to name, off1ce address and 
telephone number, residence address and telephone 
number if different from office, and a telephone number 
for use if office or residence does not answer. Such 
listing may include any l~mitation ~f ~rac~ice but 
shall not include any cla1m of spec1al1zat1on or any 
reference to special services or special equipment. 

(c) The announcement by a veterinarian of the opening 
of a practice or a new office, provided that ~uch 
announcement shall include only the name, off1ce addr7ss 
and telephone number, any limitation in type of.pract1ce, 
residence address and telephone number for use 1f 
office telephone does not answer, and~ in addition 
thereto, the professional degree, o~f1ce hours and 
date of opening of office, and prov1ded further that 
such announcement, if published in a newspaper, shall 
not be published in more than three issues of the . 
local newspaper, which publications.shall be consecut1ve, 
and provided further that su~h p~bl1shed announcement 
shall not exceed one column 1n w1dth and one and one
half inches in length. 

(d) Nothing contained herein shall be construed as 
preventing the listing of veterinary hospitals in 
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classified telephone directories under that heading, 
provided such listing is under a business classification 
and provided further that in such listing the information 
provided with respect to the veterinarians maintaining 
said hospitals shall conform to the provisions of 
subdivisions (a) and (b) hereof. 

Section 62.3, N.Y. Vet. Prac. Act. 

34. North Carolina 

The board may take "disciplinary action" against any 
veterinarian who engages in "[t]he use of advertising or 
solicitation which is false, misleading, or is otherwise deemed 
unprofessional under regulations adopted by the Board," or for 
"[u]nprofessional conduct ..• " N.C. Gen. Stat. § 90-187.8(4),(14) 
(1975). The board does not define "unprofessional conduct" 
in its regulations. 

35. North Dakota 

· The board may revoke or suspend the license of any 
veterinarian who engages in "[i]mmoral, unprofessional, or 
dishonorable conduct manifestly disqualifying the licensee from 
practicing veterinary medicine." N.D. Cent. Code§ 43-29-14.(4) 
(Supp. 1975). 

The response to our questionnaire indicates that all 
advertising except announcements of new practices, pre-paid 
care plans and limitations of practice are "considered unethical." 

36. Ohio 

Veterinarians are statutorily prohibited from engaging 
in false, misleading, or fraudulent advertising, promotional 
advertising through a second or third party that the board determines 
is contrary to good public policy or violating any rules concerning 
advertising which the board adopts. Ohio Rev. Code Ann. § 4741.21 
(Page 1977). The board has adopted no specific rules regulating 
advertising. 

37. Oklahoma 

The board is empowered to establish rules of professional 
conduct and such rules shall govern the behavior of every licensed 
veterinarian. Okla. Vet. Prac. Act § 698.7. 

The Rules of Professional Conduct discuss advertising in 
some detail: 

.•• 2. Any effort, direct or indirect, which in 
any way encroaches upon the practice of another veteri
narian is a violation of these rules. It is the right of 
any veterinarian, without fear or favor, to give proper 
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advice to those seeking relief against unfaithful or . 
neglectful veterinary.ser~ices, generally a~ter .communl
cation with the veter1nar1an of whom compla1nt 1s made. 

. . . 22. Utilization of the services of solicitors 
is reprehensible in the veterinary p~o~essio~. A 
licensed veterinarian shall not part1c1pate 1n arrange
ments which share the proceeds from professional ser
vices with individuals who may have been instru~ental 
in his having been selected to perform the part1cular 
service. 

23. Except as hereinafter pr~vided~ ~ ~eteri~arian.s~all 
not advertise his services, h1s fac1l1t1es, h1s tra1n1ng, 
or his fess. 

A. Advertising in any of the news media is e~pressly 
forbidden with the single exception of the plac1ng of a 
professional listing in newspapers and magazines of such 
quality as not to reflect unfavorably upon the pro
fession such listing to conform to locally acceptable 
professional card size, and ~o co~s~st ~f name, title, 
address office hours, pract1ce l1m1tat1on, and telephone 
numbers'only, and this for a reasonable per~od of time 
upon the opening of a new practice, relocat1on, or a new 
association. 

B. Advertising in telephone, city, commercial, or 
other directory shall be in the standard sty~e, type, and 
size used in the directory for other profess1onal groups 
(Medical Doctors, Dentists and Attorneys only) and shall 
consist only of name, title, address, .telephone number, 
and practice limitations when appropr1ate. 

c. Veterinarians shall confine their directory 
listings to those appearing under .the Classif~cations 
Veterinarians and Veterinary Hosp1tals, or An1mal 
Hospitals. No listings are permissible under the 
headings, Bathing and Grooming, Boarding, .K~n~els, etc., 
unless the veterinarian operates such fac1l1t1es 
separately and apart from the prac~ice of veterin~ry 
medicine and upon nonadjacent prem1ses, and then 1n no 
manner linking or implying linkage to h~mself as a. 
veterinarian or to his professional off1ce or hosp1tal. 

D. Advertising by mail shall be.sent first-c~ass.in 
sealed envelopes and shall be conf1ned to the dlstrlbu
tion of cards or letters reminding clients of the need 
for seasonal or recurrent services and shall carry no 
further imprint than the practitioner'~ letterhead except 
for standard announcements of new open1ngs, new 
associations, and relocations. 
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E. The letterhead and card of licensed practitioners 
shall be of modest dimension displaying only names, 
titles (degrees and/or fellowships), professional 
affiliations, addresses, telephone numbers, office hours, 
and practice limitations . 

F. Advertising the location of facilities, or the 
identification of premises, by a veterinary practitioner 
through the use of display or roadside signs of such 
size, frequency, or poor taste as to be offensive to com
munity standards or professional propriety shall be a 
violation of the rules of professional conduct. Such 

· signs may display only the name of the establishment and 
the names of the veterinarians maintaining offices 
therein, and such traffic directions as are appropriate. 
The use of moving background or lettering, or of flashing 
signs, or representations of animals or parts of animals, 
is expressly prohibited, as is also the advertising 
of special services rendered. 

38. Oregon 

The board administers -no statutes or regulations which 
prohibit advertising by veterinarians. 

3~. Pennsylvania 

The board may revoke or suspend the license of any 
veterinarian guilty of "[e]ngaging in practices in connection with 
the practice of veterinary medicine which are in violation of the 
standards of professional conduct • prescribed by the rules of 
the board." Pa. Vet. Prac. Act § 21. 

The board is also empowered to promulgate rules of 
professional conduct. "In prescribing such rules of professional 
conduct the board shall be guided by the Principles of Veterinary 
Medical Ethics adopted by the American Veterinary Medical Asso
ciation and the Pennsylvania Veterinary Medical Association." 
Pa. Vet. Prac. Act. § 5(2). According to the Secretary of the 
board, the rules are not yet available. However, in response to 
our questionnaire she indicated that all advertising is prohibited 
by the practice act ex-cept announcements concerning the opening of 
a new practice or moving an existing one and advertisements 
concerning specialization or limitations of practices. 

40. Rhode Island 

The board may suspend or revoke the license of any 
veterinarian who ". has been guilty of gross unprofessional 
conduct or conduct of a character likely to deceive or defraud the 
public ... or for any other cause which, in the opinion of said 
board, shall render the [veterinarian] an unfit person to practice 
veterinary medicine, surgery and dentistry in this state." 
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41. South Carolina 

The board is empowered to promulg~te rules.a~d 
regulations governing the practice of veter1nary.med1c1ne. "In 
prescribing such rules ... the Board may be gu1ded by the. 
principles of veterinary medical ethics adopted by.the Amer~ca~ 
Veterinary Medical Association and the South Carol1na Assoc~at1on 
of Veterinarians." S.C •• Code§ 40-69-70(2) (1976) . Vete~1- . 
narians may have their licenses suspended or revoked for v1olat1on 
of these rules. 

Additionally, the practice act defines unethical and 
unprofessional conduct to include " ••• any conduct . of a character 
likely to deceive or defraud the public" and "object1onable 
advertising." S.C. Code § 40-69-20(11) (1976). 

42. South Dakota 

The board may suspend or revoke the.license of . any veter
inarian for engaging in "[i]mmoral, unprofess1onal, or d~s~onorable 
conduct manifestly disqualifying the licensee from pract1c1ng 
veterinary medicine." S.D. Compiled Laws Ann. 
§ 36-12-22(4) (1972). 

43. Tennessee 

The board is empowered to promulgate rule~ ~f 
professional conduct for veterinarians. "In ~re~cr1b1ng such . 
rules ••• the Board may be guided by the p~1nc1ples.of veter1nary 
medical ethics adopted by the American Veter 7nary Med1~al. " 
Association and the Tennessee Veterinary Med1cal Assoc1at1on. 
Tenn. Vet. Prac. Act§ 6. The board.may.su;pend or revoke the 
license of any veterinarian for .engag1n~ 1n [u]npro~essonal.or 
unethical conduct, or engaging 1n pract1ces • • · wh1ch are 1n 
violation of the standards of professional conduct . • • ·"or . 
"[c]onduct reflecting unfavorably upon the profess1on of veter1nary 
medicine." Tenn. Vet. Prac. Act§ 24(12),(13). 

44. Texas 

The board is empowered to promulgate s~andards of . . 
professional conduct which, if v~olated, may subJ~Ct a veter1nar1an 
to license suspension or revocat1on. Tex. Vet. L1c. Act 
§§ 8,14(c). 

The following sections are excerpted from the "Rules of 
Professional Conduct" adopted by the board: 

••• 22. Utilization of the services ~f solici~ors is 
reprehensible in the veterinary profess1on. A l1cens~d 
veterinarian shall not participate in arr~ngeme~ts wh1ch 
share the proceeds from professional serv1c~s w7th . 
individuals who may have been ins~rumental 1~ h1s hav1ng 
been selected to perform the part1cular serv1ce. 
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23. Except as hereinafter provided, a veterinarian shall 
not advertise his services, his facilities, his training, 
or his fees. 

A. Advertising in any of the news media is expressly 
forbidden with the single exception of the placing of a 
professional listing in newspapers and magazines of such 
quality as not to reflect unfavorably upon the pro
fession, such listing to conform to locally acceptable 
professional card size, and to consist of name, title, 
address, office hours, practice limitation, and telephone 
numbers only, and this for a reasonable period of time 
upon the opening of a new practice, relocation, or a new 
association. 

B. Advertising in telephone, city, commercial, or 
other directory shall be in the standard style, type, and 
size used in the directory for other professional groups 
(Medical Doctors, Dentists and Attorneys only) and shall 
consist only of name, title, address, telephone number, 
and practice limitations when appropriate. 

C. Veterinarians shall confine their directory 
listings to those appearing under the classifications 
Veterinarians and Veterinary Hospitals, or Animal 
Hospitals. No listings are permissible under the 
headings, Bathing and Grooming, Boarding, Kennels, 
etc., unless the veterinarian operates such facilities 
separately and apart from the practice of veterinary 
medicine, and upon nonadjacent premises, and then in 
no manner linking or implying linkage to himself as a 
veterinarian or to his professional office or hospital. 

D. Advertising by mail shall be sent first-class in 
sealed envelopes and shall carry no further imprint than 
the practitioner's letterhead except for standard 
announcements of new openings, new associations, and 
relocations. 

E. The letterhead and card of licensed practitioners 
shall be of modest dimension displaying only names, 
titles (degrees and/or fellowships), professional 
affiliations, addresses, telephone numbers, office hours, 
and practice limitations. 

F. Advertising the location of facilities, or the 
identification of premises, by a veterinary practitioner 
through the use of display or roadside signs of such 
size, frequency, or poor taste as to be offensive 
to community standards of professional propriety shall 
be a violation of the rules of professional conduct. 
Such signs may display only the names of the establish
ment and the names of the veterinarians maintaining 
offices therein, and such traffic directions as are 
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appropriate. The use of moving back~round or ~ettering, 
or of flashing signs, or representatlo~s.of an1ma~s 
or parts of animals, is expressly pr~h1b1ted, as 1s 
also the advertising of special serv1ces rendered. 

45. Utah 

The Veterinarians License Act defines "unprofessional 
conduct" to include "[s]oliciting patronage by employing directly 
or indirectly solicitors." Vet. Lie. Act§ 58-28-7(c). 

46. Vermont 

The board may revoke or suspend the lic~nse of an~ veter
inarian who engages in "gross, immoral, unprofess1onal or dls
honorable conduct." Vt. Stat. Ann. tit. 26 § 2435 (1975). The 
response to our questionnaire indicates that advertising shall 
be regulated in accordance with the "A.V.M.A. Code of Ethics." 

47. Virginia 

The board is empowered to prescribe " •.• reasonable 
standards of conduct and ethics for the practice of veterinary 
medicine •••• " POR.l0-12 (Regulations of the Virginia State 
Board of Veterinary Examiners). The board has adopted such 
standards, which includes the following: 

•.• 2. Efforts direct or indirect, which in any 
way encroach or invade upon the pra~tic~ of another 
veterinarian, are unworthy of veter1nar1ans of the 
Commonwealth of Virginia; ••• 

5. In the formation of partnerships for the practice 
of veterinary medicine, no person shall be ad~itted 
as a partner who is not a member of the veter1nary 
profession, duly authorized to practice, and amenable 
to professional discipline. N~ person ~h~ll be held 
out as a practitioner of veter1nary med1c1ne or a 
member of the firm who is not so admitted. In the 
selection and use of a firm name, no false or misleading 
name shall be used. Partnerships between veterinarians 
and members of other professions or nonprofessional 
persons shall not be formed or per~itted if a part . 
of the partnership employment cons1sts of the pract1ce 
of veterinary medicine. 

6. The professional services of a veterinarian shall 
not be controlled or exploited by any lay agency, 
personal or corporate, which interven~s b~tw~en the . 
client and the veterinarian. A veter1nar1an s responsi
bilities and qualifications are individual. He shall. 
avoid all relations which direct the performance of h1s 
duty by or in the interest of such intermediary. A 
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veterinarian's relation to his client should be personal, 
and his responsibility shall be direct to the client 
or his authorized agent .... 

12. Utilization of the services of solicitors is 
reprehensible in the veterinary profession. A licensed 
veterinarian shall not participate in arrangements 
which share the proceeds from professional services 
with individuals who may have been instrumental in 
his having been selected to perform the particular 
service. 

13. A licensed veterinarian shall avoid the impropriety 
of employing questionable methods to attract public 
attention or boast of possessing superior knowledge 
or skill in the treatment or prevention of any disease. 

POR.l0-22. 

According to the Executive Director of the Virginia State 
Board of Veterinary Examiners " ••• acting on advice of counsel, 
the Board has deleted any regulations pertaining [to advertising]." 
However, we have not been able to obtain copies of regulations 
which demonstrate that these deletions have been made. 

48. Washington 

The board is required to ". • adopt a code of ethics 
for the practice of the veterinary profession in this state." Wash. 
Rev. Code § 18.92.030 (1976). The board may revoke or suspend 
the license of any veterinarian for "[v]iolation of ethics of 
the profession. The code of ethics adopted by the board of governors 
shall be the standard of ethics for licensed veterinarians of 
this state." Wash. Rev. Code§ 18.92.160(10) (1976). 

The "Veterinary Code of Ethics" contains the following 
provisions: 

WAC 308-105-015 ADVERTISEMENT. It is unethical to 
advertise or otherwise solicit professional employment 
except: 

(1) Professional signs may be used at the place 
of business. 

(2) Professional stationery and business cards 
may be used showing name, title, professional practice 
limitation, address, telephone number, office hours, 
and professional logos as approved by the board of 
governors. 

(3) Commercial telephone directory listings are 
limited to two in number in the classified section. One 
listing may be in the individual practitioner's name and 
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may be placed under the category of a Veterinary Hospital 
or Veterinary Clinic listing. All listings will be in 
standard body type and limited to the ~a~e, address~ and 
telephone number of the hospital or clinic.and ~ay In
clude the practice restrictions •. In. the Situation of a 
new practice begun after t~e . publishing of a ~ocal tele
phone directory, the practitioner may plac~ ~Is name~ 
address and telephone number in the classified section 
of local newspaper(s) pending publishing of the next 
local telephone directory. 

(4) Announcements of new practice or change in location, 
except such announcements may be made in local papers; 
limited to three consecutive issues; no pictures or graphs 
may be used; size is limited to two columns wide by four 
inches high. 

(5) Reminders of professi~nal se:v~ces needed in 
conjunction with a preventat1v: med1c1ne prog~am~ 
provided said reminders are ma1led only to ex1st1ng 
clients. 

WAC 308-150-010 
unethical to pay 

THIRD PARTY ADVERTISEMENT. It is 
or otherwise reimburse any individual 

person or organization, 
for obtaining clients. 

49. West Virginia 

association, or corporation 

The board may revoke or suspend the license of any veter
inarian found guilty of "[t]he use of any advertising or solicita
tion which is false, misleading or is otherwise deemed u~pro
fessional ••• "or for "[u]nprofessional conduct •. • • 
w. Va. Code§ 30-10-12(d),(n) (1976). 

50. Wisconsin 

The "Rules of the Veterinary Examining Board," as 
codified in Subsec. VE 3.02(16)(a)-(b), Wis. Adm. Code state 
that: 

~ •. The following acts constitute unprofessional 
conduct by a veterinarian and are prohibited: 

* * * 
(16) The following kinds of advertising: 

(a) Advertising professional.supe:iority or .the per
formance of professional serv1ces 1n a super1or manner. 

(b) False or misleading advertising. 
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(c) Advertising secret remedies, exclusive methods 
or guaranteed cures. 

(d) Authorizing or permitting advertising as a member 
of a corporation or partnership which would be unprofes
sional for an individual veterinarian. 

(e) Advertising case reports other than reporting 
on that case in the professional media. 

(f) Advertising of variable services {non-variable 
and informational services may be advertised.) 

"Non-variable services" (which may be advertised) are 
defined in Subsec. VE 3.01(8), Wis Adm. Code: 

"Non-variable services" includes but is not limited 
to services for which the fee charged the client can 
be objectively determined without viewing the specific 
patient. Non-variable services include but are not 
limited to boarding of healthy animals, dehorning, 
collection of samples for testing, dispensing other 
than prescription legend animal drugs under FDA Reg. 
21 CFR 1.106c and drugs listed in u.s. Controlled 
Substances Act of 1970 as amended and charges for 
the aforementioned. 

"Variable services" (which may not be advertised) are 
defined in Subsec. VE 3.01(9), Wis. Adm. Code: 

"Variable services" includes but are not limited to 
services on which the fee charged the client is based 
on the individual veterinarian's judgment, as to each 
individual patient's condition when presented to the 
veterinarian. Variable services are based upon the 
level and area(s) of expertise, advanced training, 
the professional time involved, and other factors related 
to the art of practice as the basis for that service. 
Variable services include surgery (with local and general 
anesthesia), diagnosis, prognosis, 

Additionally, "informational services" may be advertised 
as limited by Subsec. VE 3.01(8), Wis. Adm. Code: 

"Informational service" means advertising to inform and 
assist the public in easily contracting for veterinary 
services. Such informational advertising is limited to: 
office name(s), doctor's name(s), address(es) and 
telephone nUmber(s), regular and emergency office hours, 
areas of practice limitation (i.e., large animal, small 
animal, horses, poultry), diplomate status of individual 
doctors, the opening of new or remodeled facilities. 
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Informational advertising also includes notices to 
clients of records advising them of informational 
meetings or of vaccinations and other services due. 

51. Wyoming 

The board may revoke or suspend the license of any veter
inarian who "[h]as used advertising or solicitation deemed unpro
fessional by the board," or "[h]as been guilty of unprofessional 
conduct as defined in regulations adopted by the board." Wy. Vet. 
Med. Prac. Act§ 12(F),(M). 

Chapter III, Section 2 of the "Standards of Professional 
Conduct for the Practice of Veterinary Medicine in Wyoming" con
tains the following provisions: 

•.• b. A veterinarian may choose whom he will serve. 
Once he has undertaken care of a patient, he must 
not neglect him. In an emergency, however, he should 
render service to the best of his ability . He should 
not solicit clients. 

(1) In advertising, the veterinarian shall 
confine himself to his business address. Advertising 
specific medicine, specific plans of treatment, or 
advertising through the medium of posters, illustrated 
stationery, newspapers, puffs, etc., will not be counte
nanced by this profession. 
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APPENDIX 4 

Frequency Survey 

I. Survey Design 

A. Selection of Respondents 

In this survey, veterinarians were randomly selected 
as respondent~ from seven states and the District of Columbia. 
We used the l1st of "Practitioner Affiliate Members" of the 
American Animal Hospital Association (AAHA) for 1976-77 to make 
our r~ndom selections. Veterinarians practicing in the following 
locat1ons were telephoned: 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

10. 
11. 
12. 

Denver, Colorado (metropolitan area) 
Colorado Springs, Colorado 
Grand Junction, Colorado 
The District of Columbia (metropolitan area) 
San Francisco, California 
Oakland, California 
Palo Alto, California 
New York City, New York 
Atlanta, Georgia 
Cleveland, Ohio 
Minneapolis/St. Paul, Minnesota 
Jacksonville, Florida 

Where the practitioner randomly selected as a respondent was 
unable to answer our survey questions, we selected an alternate 
respondent by using the next name on the AAHA list after the 
originally-chosen respondent. A total of fifty respondents 
or alternates were telephoned. We obtained information from 
forty respondents. 

B. Calling Instructions 

Each staff member assisting in the survey was given 
a "General Instructions" sheet which is reproduced below. 

Sl - FREQUENCY SURVEY 

GENERAL INS'rRUCTIONS 

This survey is designed to elicit information from 
~mal~ animal veterinarians. There are three major areas of 
1nqu1ry: 

1. What is the frequency of performance of 
"routine" veterinary services; 

2. What is the demonstrated risk factor involved 
in this performance; and 
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3. What additional services are required or 
recommended in conjunction with the pro
cedure. 

~e will be phoning a sample of practitioners in several 
areas throughout the U. S. For the most part, the parties surveyed 
can be reached without going through an FTS switchboard. 

Be prepared to meet a good deal of resistance. The 
FTC is looked upon as "the enemy" by many in the profession. 
Numerous veterinary journal articles have been written about 
our investigation, at least one cautioning practitioners to 
seek the advice of their associations before speaking to us. 

If you meet resistance in the survey, politely terminate 
the conversation. Don't engage in arguments. Don't "explain" 
the survey or our investigation any more than absolutely necessary. 
Don't threaten the subjects; the survey depends on voluntary 
compliance. Above all, don't resort to subterfuge or lying. 

You must record all your conversations on the forms 
provided. Be sure to include the name, phone number and city 
of every veterinarian contacted. If the veterinarian you are 
trying to reach is not in, ask the receptionist when it would 
be most convenient to call back. Tell her or him that it's 
a "personal call." 

c. Data Collection Forms 

All information obtained was recorded on pre-printed 
data collection forms. A copy of the form used is reproduced 
below. 

Sl (FREQUENCY) SMALL ANIMAL 

STAFF: VETERINARIAN: 

CONTROL NUMBER: ____________ _ CITY, STATE: 

RESPONSE COMPLETE PHONE NO.: 

PARTIAL · RESPONSE __________ __ RETURN CALL: 

REFUSED TIME (MST) 

DATE 

RESPONSE DATE: ______________ _ 

1. A. APPROXIMATELY WHAT PERCENTAGE OF YOUR PRACTICE TIME 

WOULD YOU ESTIMATE THAT YOU SPEND PERFORMING DISTEMPER SERIES 

OR BOOSTER INOCULATIONS ON EITHER CATS OR DOGS? _______________ __ 
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B. DO YOU GENERALLY ADMINISTER A "TEMPORARY DHL SERIES" 

TO PUPPIES? __________________________ ___ 

(IF lB YES) (i) CAN YOU ESTIMATE HOW MANY TEMPORARY DHL 

INOCULATIONS YOU ADMINISTER DURING AN AVERAGE WEEK? ------------
(ii) CAN YOU ESTIMATE HOW MANY "ADULT DHL" INOCULATIONS, INCLUDING 

"BOOSTERS" YOU ADMINISTER DURING AN AVERAGE WEEK? ----
(IFlB NO) CAN YOU ESTIMATE HOW MANY "ADULT DHL" INOCULATIONS, 

INCLUDING "BOOSTERS YOU ADMINISTER DURING AN AVERAGE WEEK? 

C. HOW MANY OFFICE VISITS ARE REQUIRED FOR A COMPLETE DHL 

SERIES? ARE LEPTOSPIROSIS INOCULATIONS 

GIVEN SEPARATELY? ----------------------· 
D. CAN YOU ESTIMATE HOW MANY ANIMALS YOU INOCULATE DURING 

AN AVERAGE WEEK FOR FELINE DISTEMPER AND RHINOTRACHEITIS? 

E. HOW MANY OFFICE VISITS ARE REQUIRED FOR A COMPLETE FELINE 

DISTEMPER SERIES? ___________________ ARE RHINOTRACHEITIS INJECTIONS 

GIVEN SEPARATELY? 
--------------------------------~ 

F. IN YOUR EXPERIENCE, WHAT PERCENTAGE OF ANIMALS TQ vmiCH 

DISTEMPER SERIES INOCULATIONS ARE GIVEN EXPERIENCE COMPLICATIONS 

AS A DIRECT RESULT OF THE PROCEDURE? --------------------------
G. WHEN YOU ADMINISTER DISTEMPER SHOTS TO EITHER DOGS OR 

CATS, DO YOU GENERALLY RECOMMEND OR REQUIRE THAT OTHER PROCEDURES 

ALSO BE ADMINISTERED: FOR EX&~PLE, A PHYSICAL EXAMINATION, MICRO

HEMATOCRIT TEST, OR A FECAL EXAMINATION? ---------· 
(IF "YES") (i) WHAT SPECIFIC ADDITIONAL PROCEDURES ARE RECOMMENDED 
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OR REQUIRED? ___________________________________ _ 

(ii) DO YOU CHARGE SEPARATELY FOR THESE ADDITIONAL SERVICES? 

2. A. APPROXIMATELY WHAT PERCENTAGE OF YOUR PRACTICE TIME 

WOULD YOU ESTIMATE THAT YOU SPEND PERFORMING SPAY OR NEUTER 

SURGERY FOR CATS AND DOGS? _______________________________________ __ 

B. CAN YOU ESTIMATE HOW MANY ANIMALS YOU SPAY DURING AN 

AVERAGE WEEK?------------------------------------------·----------

APPROXIMATELY WHAT PERCENTAGE OF THIS NUMBER REPRESENTS CAT 

SPAYS? __ ~---------------------------------------------------------
C. CAN YOU ESTIMATE HOW MANY ANIMALS YOU NEUTER DURING 

AN AVERAGE WEEK? __________________________________________________ _ 

APPROXIMATELY WHAT PERCENTAGE OF THIS NUMBER REPRESENTS CAT 

NEUTERINGS? __________ __ 

D. IN YOUR EXPERIENCE, WHAT PERCENTAGE OF ANIMALS WHICH 

YOU SPAY OR NEUTER EXPERIENCE COMPLICATIONS AS A DIRECT RESULT 

OF THE PROCEDURE? 

(IF ASKED TO EXPLAIN "COMPLICATIONS," REPLY: ANOTHER WAY OF 

EXPRESSING "COMPLICATIONS" IN THIS CASE IS IN RATES OF MORBIDITY 

OR f10RTALITY. ) 

E. WHEN YOU PERFORM SPAY OR NEUTER SURGERY ON EITHER CATS 

OR DOGS, DO YOU GENERALLY RECOMMEND OR REQUIRE THAT OTHER PROCEDURES 

ALSO BE ADMINISTERED, FOR EXAMPLE DISTEMPER SHOTS , OR PARASITISM 

EXAMINATIONS? ____________________________________________ __ 

(IF "YES") (i) WHAT SPECIFIC ADDITIONAL PROCEDURES ARE RECOMMENDED 
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OR REQUIRED? ----

(ii) DO YOU CHARGE SEPARATELY FOR THESE ADDITIONAL SERVICES? 

3. A. APPROXIMATELY WHA'r PERCENTAGE OF YOUR PRACTICE TIME 

WOULD YOU ESTIMATE THAT YOU SPEND DIAGNOSING OR TREATING 

PARASITISM IN CATS OR DOGS? -----------------------------------
B. CAN YOU ESTIMATE HOW MANY CANINES YOU EXAMINE OR TREAT 

DURING AN AVERAGE WEEK FOR INTESTINAL PARASITISM? 

FOR HEARTWORM? --------------------------
c • CAN YOU ESTIMATE HOW MANY FELINES YOU EXAMINE OR TREA·r 

EACK WEEK FOR INTESTINAL PARASITISM? -------------------------------
D. IN YOUR EXPERIENCE, WHAT PERCENTAGE OF ANIMALS WHICH 

YOU TREAT FOR PARASITISM EXPERIENCE COMPLICATIONS AS A DIRECT 

RESULT OF THE PROCEDURE? 
----------------------------------------~ 

(IF ASKED TO EXPLAIN "COMPLICATIONS" REPLY AS IN 2.D.) 

E. WHEN YOU TREAT ANIMALS FOR PARASITISM, DO YOU GENERALLY 

RECOMMEND OR REQUIRE THAT OTHER PROCEDURES ALSO BE ADMINISTERED, 

FOR EXAMPLE DISTEMPER SHOTS OR A MICRO-HEMATROCRIT TEST? 
-----

(IF "YES") ( i) WHAT SPECIFIC ADDI'I'IONAL PROCEDURES ARE RECOMMENDED 

OR REQUIRED? 

(ii) DO YOU CHARGE SEPARATELY FOR THESE ADDITIONAL SERVICES? 

4. APART FROM THE SERVICES I HAVE ALREADY MENTIONED, WHAT OTHER 
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SERVICE OR GROUP OF SERVICES DO YOU PERFORM WHICH REQUIRES A 

SUBSTANTIAL PORTION OF YOUR PRACTICE TIME? 

--- - - --·-· ------------
ABOUT HOW MUCH OF YOUR TIME DO YOU SPEND PROVIDING THESE SERVICES? 

CAN YOU ESTIMATE IN RAW NUMBERS HOW MANY SUCH SERVICES [OR NAME 

OF SERVICE, IF POSSIBLE] YOU PERFORM DURING AN AVERAGE WEEK? ---
5. ARE THERE ANY OTHER SERVICES NOT PREVIOUSLY MENTIONED WHICH 

YOU PERFORM RELATIVELY FREQUENTLY? IF SO, WHAT ARE THEY? 

6. A. DO YOU CONSIDER YOURSELF TO BE A SPECIALIST OR DO YOU 

HAVE A SPECIAL INTEREST IN ONE OR MORE AREAS OF VETERINARY MEDICINE? 

B. IF SO , WHAT AREA OR AREAS DO YOU SPECIALIZE OR HAVE 

A SPECIAL INTEREST IN? -----------------------------------------

C. ARE YOU CERTIFIED AS DIPLOMATE IN ANY OF THESE SPECIALTY 

AREAS? ---------------------------
IF SO, FOR WHICH ONES ARE YOU SO RECOGNIZED? -----------------------

7. INTERVIEWER'S COMMENTS: ____________________________________ ___ 

II. Survey Results 

The information obtained in this survey was summarized 
from the data collection forms and appears below as Tables 11 
through 13. 
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Spay/ 
Neuter 

Cont. S of 
. . No. Practice 

13 15-20S 
9 25S 
4 20-30S 

33 lOS 

40 10-15S 
28 25S 

44 30S 
36 5-lOS 

5 30-35S (1) 
60A7 20S 

15 < 1S (2) 

19 ? 

23 lOS 

27 5S (3) 
31 15-20S 
35 15S 

39 20-25S 

43 lOS 

46 25S 

3 10-15S 

50 lOS 

45 ( 6) lOS 
34 ? 

22 2S 

8 20S 

52A2 lOS 
14 10-20S 
18 30S 

TABLE 11 

SPAYING (OVARIOHYSTERECTOMY) AND NEUTERING (CASTRATION) 

Spay/ 
Neuter 
No./Wk. 
Ayerage 

10-15 
15 

6-7 

4 

4-5 
3 

15-20 
? 

10 
2 

1-2 

5 

6-8 

8 
10 
10 

20 

2 

10 

5 

10- 12 
2-3 (7) 

8 

10 

10 (1) 
5-7 

6 

Spay 
Cats 
s 
25S 
50S 
30S 

50S 

40S 
90S 

50-70S 
90S 

33S 
40S 

25S 

20S 

50S 

50S 
50S 
50S 

80S 

50S 

40S 

50S 

50S 

lOOS 
33S 

50S 

50S 

33S 
30- 40S 

35S 

Spay 
Dogs 
s 
75S 
40S 
70S 

50S 

60S 
lOS 

30-50S 
lOS 

57S 
50S 

75S 

80S 

50S 

50S 
50S 
40S 

20S 

50S 

50S 

50S 

50S 

OS 
67S 

50S 

50S 

57S 
60-70S 

65S 
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Neuter Neuter 
No./Wk. Cats 
Average s 

6-7 90S 
10 90S 

2-3 50S 

3 99S 

1 ? 
1-2 apprcx: • 

99S 
10-15 70S 

10 apprac . 
99S 

5 67S 
2-4 40S 

1-2 25S 

5 apprac . 
99S 

3 95S 

4-5 90S 
30 50S 
12 90S 

10 90S 

2 86S 

5 75S 

4-5 75S 

5 90S 

8-10 lOOS 
4 (7) 33S 

8 90S 

5 67S 

10 ( 1) 66S 
5 5oS 
5 55S 

Risk of 
Camp. 
Spay/ 

Add'l Charge 
Proc . for Add 'l 
Rec.or Proc • 

Neuter Beg 

< 1S 
< 1S 
< 5S 

< lS 

< 1S 
1-2S 

.25S 
0 

5S 
< 5S 

< . 5% 

1- 5S 

< 5S 

0 
? (4) 

(5) 

< 5S 

0 

4S 

5S 

< 1S 

o-.oo5s 
0 

< .OlS 

2S 

< 1S 
< 1S 
< a 

a. 
a. 

' · a. 
2 . b. 
1. a. 
2. b. 

none 
none 

a. 
none 

none 
1. a. 
2 . ::. 
1. a . 
2. d·. 

e. 

1. a. 
2. d. 

a. 
none 

1 . a. 
2 . d. 
1. b. 
2. a. 
1. a. 
2 . e. 
1 . a. 
2. c. 
1. b. 
2. f. 
3. e . 
1. b . 
2 . a. 

a. 
1. b . 
2 . a. 
1. b. 
2. a. 
1. b. 
2. a. 

a. 
a. 
a. 

yes 
yes 

1. yes 
2. no 
1. yes 
2. no 

N/A 
N/A 

yes 
N/A 

N/A 
1. yes 
2. yes 
1 . yes 
2. yes 

yes 

1 . yes 
2. yes 

yes 
N/A 

1. yes 
2. yes 
1. yes 
2. yes 
1 . yes 
2. yes 
1. yes 
2. yes 
1. yes 
2 . yes 
3. yes 
i. no 
2. yes 

yes 
1. no 
2. yes 
1. no 
2. yes 
1. no 
2. yes 

yes 
yes 
yes 



Spay/ Spay/ 
Neuter Neuter Spay Spay Neuter Neuter 

Cont. ~ of No./Wk. Cats Dogs No./Wk. Cats 

No. Practice Average i i Aye rage i 

47 10-15S 2-3 40~ 60S 3 60S 

41 20S 6-10 40S 60S 11-6 II OS 

62A37 10S 15 10S 90S 5-10 90S 

51A1 10S a 40S 60~ 16 75:S 

44 10S 15 33S 67S 7 50S 

29 3S 4 75~ 25~ 2-3 66~ 

25. 25~ 3-4 40~ 60~ 3-4 ao~ 

55A5 as 5 66~ 37S 4 75~ 

61A21 10S 6 50S 50S 8-10 95~ 

16 (a) 7 50S 50S 30 50S 

59A9 5:S 4 40:S 60S 3 60S 

KEY TO ADD'L PROC. REC. OR REQ. COLUMN: 

a. Current Shots 
b. Physical E:xam 
c. Fecal Exam 
d. Geriatric Series 
e. Dental Exam 
f. Hernia Exam 
g. Micro-hematocrit Exam 

NOTES: 

Figure stated for total practice. 
With 14 other vets.; she performs very little surgery herself . 
Does few spays/neuters because "low-cost clinic" next door . 
Very few . 
1 per year. 

Risk of 
Comp. 
Spay/ 

Neuter 

5S 
4% 
0 

< • 5S 
< 2S 
.5~ 

5~ 

0 
3-4S 

0 
< . 1S 

Add'l 
Proc. 
Rec . or 

Reg. 

a. 
a. 

1 . a . 
2. b. 
3. g. 

a. 
a. 

1. b . 
2 . a. 
1 . b. 
2. a. 

a. 
1. b. 
2 . a 

(9) 
a. 

(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
cal 
(9) 

Practice limited to cats only. 
No . has gone down considerably since groups like "Fl'iends of Animals" have come in. 
1/2 of all surgery is spay/neuter; about 3 hours/day. 
Recommend multiple surgery to save on anesthetic, ~. claw l'emoval. 
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Charge 
for Add' 1 

Proc. 

yes 
yes 

1. yes 
2 . no 
3. no 

yes 
yes 

' no ' . 
2 . yes 
1. yes 
2 . yes 

yes 
1. yes 
2 . yes 

yes 

TABLE 12 

PARASITISM (FELINE & CANINE) 

Cont. 
No. 

13 
9 
4 

33 
40 
2a 
114 
36 
5 

60A7 
15 
19 
23 
27 
31 
35 
39 
113 
46 
50 

3 
45 
34 
22 
a 

52A2 
14 
1a 
47 
41 
62A37 
51A1 
44 
29 
25• 
55A5 
61A21 
16 
59A9 

Diag. & 
Treat.% 
Pract. 

? ( 1) 
10~ ( 1) 
10S 
10~ 
10-20% 
5-7S 
< 10% 
5-10% 
10S (5) 
80S (6 l 
< 5~ 

s:s 
? (7) 

(1) 
? 

5% (7) 
5-1 0S (1 l 

? 
5% 

20% 
5% 
5% 

20S+ 
5-10% 

(1) 

5% 
< 5S 

5% 
5-10% 
20S ( 9) 
10-15S 

1% 
3% 
3% 

15% 
1% 
as 
( 10) 
2% 

Canine 
Intest. 
Para. 

No./Wk . 

15 
25 

4-5 
20 

10-20 
1-2 
5-6 

10-20 
10 

5-10 
5 
? 
? 

20 
10 
10 

30-40 
2-3 

10 
90-100 
20-40 

(a) 
? 

5-6 
10 
5 

10 
1-2 

3 
15 
60 

2-3 
10 
5 
4 
2 

20 
40-50 

< 1 

KEY TO ADD'L SERVICES COLUMN: 

a. Current Shots d. 
b. 2nd Fecal e. 
c. Micro-hematocrit EXam 

NOTES: 

Canine 
Heart

worm 
No./Wk. 

Feline 
Intest . 
Para. 

No . /Wk. 

< (3) 
< 1 (3) 

5 

10 
25 

< 1 

2 or 3 
1 or 2 
1 or 2 

0 
3 

3-5 
5-6 

< 1 ? 

< 
< 

0 5 
5-10 
< 1 

< 1 
5-10 ? 
< 1 10 
< 1 12 

2 4 
10 20 

< 1 1 
< 1 10 

40-50 25 
1-2 ? 
cal 6 
< 1 < 4 

30 3-4 
< 1 2 

0 ? 
< 1 1-2 
1-2 1-2 
3-5 3 
5-10 10 

0 110 
0 < 1 
1 5 
0 2 

< 1 3-4 
0 .5 
? 18 

30 
< < 2 

Distemper Shots 
Physical 

Fecal ecam or treatment by veterinary technician. 

Risk 
of 

Compli
cations 

"rare" 
0 

< 1% 
< a 
< 1% 
< 1% 

(4) 
.a 
0 

< 5% 
< 1% 

"small %" 
5% 
1% 

"very few" 
2% 
1% 

.ss 

.1% 
1-2% 

5:S 
0 
0 
1% 

rare 
< 1% 
< 5% 

2S 
25-30% 

5% 
0 
0 

< 1S 
.1% 

5% 
0 

5-7% 
0 

< .1% 

(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
cal 
(9) 
(10) 

Worm twice; fecal ec am after each; charge tor 2d fecal. 
Not heartworm area. 
High if use "Task" by Shell; low otherwise. 
Figure given for total practice. 
Included in routine ec ams ao~. 
Stool specimen done by owner. 
Practice limited to cats. 
Vets. have had decline of 50~ in recent years. 
Do fecals on every new animal; 350/month. 
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Add'l Add'l 
Seryices Charge 

(2) yes 
none N/A 

b. yes 
a. yes 
a. yes 
a. yes 

none N/A 
none N/A 
none N/A 
none N/A 
none N/A 
none N/A 
a . yes 
a. yes 
a. yes 

none N/A 
c. yes 
c. yes 

c./d. yes 
none N/A 
none N/A 
a. yes 
e. no 
a. yes 
a. yes 
a. yes 
a. yes 

none N/A 
none N/A 
none N/A 
none N/A 
none N/A 
none N/A 
e. no 

none N/A 
none N/A 
a. yes 

none N/A 
none N/A 



1-' 
\.0 
0 

1-' 
\.0 
1-' 

TABLE 13 

DISTEMPER INOCULATIONS 
DilL - CANINE; FELINE DISTEMPER/RHINOTRACHEITUS 

Cont. 
No. 

13 

9 

4 

33 

28 

44 

36 
5 

60A7 

15 

19 
23 

27 

Distemper 
s 

Temp. 
DHL 

No ./Wk, 

40% ( 1) yes -

10% 

25S 

15S 

30S 

15% 

5-10% 
20-30% 

1 or 2 
yes -

10 
yes -

4-5 

no 

yes -
5 

yes -
2 

no 

no 
yes -

50 
30% yes -

5-30 (8) 
25% ( 9) yes -

2 
25% no 
12 . 5% yes -

5-10 
< 10% (10) yes-

35 

Adult 
DHL 
Ave. 

No./Wk. 

15-20 

Feline 
No. Distemper 

Visits Lepto Ave. Rhlno 
__ ........,!)cuH.._L --~SeS<Jpll.!a .. r_,a"'t-"-e--l!NQ..d.Wk , Separate 

2 > 10 wks no 12 ? 

50 2 > 9 wks no 50-60 yes 
3 < 9 wks 

20-30 1 > 3 1/2 mo. no 5-10 yes 
2 > 9 wks 
3 < 9 wks 

20 1 > 9 wks no 5 no 
3 < 9 wks 

40 2 > 12 wks yes (5) 1-4 no 
3 < 12 wks 

7-10 (6) no 12-15 no 

1 > 6 mo. no 25 varies 
2 > 3 mo. 
3 < 3 mo. 

? 3 to puppy no 20 yes 
50/75 (1) 3 no 30 (1) no 

10-20 

10-15 

1 
57 

35 

3 

2 or 3 

2 or 3 
2 or 3 

2 or 3 

no 10 

no 3 

occasionally 7 
yes 9 . 6 

no 25-30 

yes 

no 

no 
no 

no ( 11) 

31 20% 

25-30% 

no 30 3 no 15-20 no 

35 

39 5os 

yes (12)- 40 
10 

yes (12)- 40-50 
15-20 

Adult 

2 > 12 wks 
3 < 12 wks 

2 

Temp. DHL flo. 
Cont. Distemper DHL Ave. Visits 
_Ro~·~--~~L----nNo~,/~W~k~. _ _JN~o~·L/~Wk~·---~DuH_L 

12% yes -
4 

116 25-30% yes (12)-
75 

3 
45 

25-40% no 
N/A ( 13) N/A 

34 20S ( 14) no 

22 

8 
52A2 
14 

18 
'17 
41 
62A37 

51A1 

44 
29 

10-15% 

lOS 
40% 

10-20% 

20s 
lOS 
lOS 

15-20S 

20% ( 17) 

lOS 
lOJ 

25. 35-40% 

55A5 15S 

61A21 6% 

16 20S 
59A9 lOS 

yes -
20 

no 
yes 
yes -

5-6 
no 
yls -
no 
no 

no 

no 
yes -

? 
yes -

15 
yes -

10 
no 

no 
no 

30 

65 

50 
N/A 

1 

50 

200 
50 (14) 
30 

20 
10 
60 

100 

20 

50 ( 1) 
20-25 

20 

20 

25 

30 
? 

3 

3 

2 or 3 
N/A 

2 or 3 

2-11 

2 
1-3 

2 or 3 

2 or 3 
2 

or 2 
3 

3 

1-4 
3 

2-4 

2 > 10 wks 
3 < 10 wks 
2 > 9 wks 
3 < 9 wks 

2 
1 or 2 

• Other veterinarian at same number as original. 

KEY TO ADDITIONAL PROCEDURES COLUMN: 

no 

no 

Lepto 
Separate 

yes 

no 

no 
N/A 

no 

no 

yes 
no 
no 

no 
yes 
no 
no 

no 

yes 
no 

no 

no 

no 

no 
no 

10 

22-28 

Feline 
Distemper 

Ave. 
No./Wk, 

2 

15 
25 

10-15 

100 
20-30 (15) 

15 

no 

yes 

Rhino 
Separate 

no 

yes 

no 
1 

yes 

yes 

no 
yes 
no 

27 yes 
10 yes 

20-25 no 
50 no 

10 yes 

15-18 (1) sometimes 
7 no 

20 

7 

20 

15 
20 

no 

yes 

no 

yes 
yes 

a. Physical Exam b. Fecal Exam c. Heartworm Exam d . Booster Shot 

Feline 
Distemper 

No, Visits 

2 > 10 wks 

Risk of 
Complica

tion 

ra1"e (2) 

Addi
tional 
Proce
dures 

a. 

2 - kittens < 1S a. 
1 - cats 
1 > 9 wks < 1S ( 3) 1. a. 
2 < 9 wks 2. b. 

2 (4) a. 

0 a . 

2 < 1S 1. a . 
2 . b . 

1 - cats 0 no 
2 - kittens 

2 0 no 
2 < 1S < 7 l 

3 

2 

2 
2 

2 

2 

2 

2 

Feline 
Distemper 

No. Visits 

2 

2 

2 or 3 
1 > 13 wks 
1 < 13 wks 

2 

2 
2 

2 or 3 

or 2 
2 
2 
2 

1 > 3 mo. 
2 < 3 mo. 

1-4 
2 

2 > 9 wks 
3 < 9 wks 
2 or 3 

3 < 9 wks 
2 > 9 wks 

1 or 2 
2 < 4 wks 
1 > 11 wks 

< 5% 

< 1S 

.25J 
0 

0 

Risk of 
Complica

tion 

.5J 

< 1S 

5% 
0 

< t% 

0 

< t% 
< 1% 
< 1S 

< 1% 
< 1% < ,, 
rare 

< .5S 

.5% 
0 

< 1J 

0 

< .5J 

. 5J 
< 1% 

1. a. 
2 . b. 

b. 

b . 
a. 

no 

1. a . 
2 . b . 
1. a . 
2 . b. 
3· c. 
1. a. 
2 . c . 
3. d . 

Addi
tional 
Proce
dures 

1. a. 
2 . b. 
3. e. 
1. a. 
2 . b . 

a. 
b. 

1. a. 
2. b. 
1. a. 
2. b. 

a. 
a. 
b. 

a . 
no 
a. 

1. a. 
2 . b. 

a. 

a. 
a. 

1 . a . 
2. b . 

a. 

1. a. 
2. b. 

c . 
1. a. 
2. b. 

Addi
tional 
~ 

no 

no 

1 . no 
2 . yes 

no 

no 

1. no 
2 . yes 

N/A 

N/A 
no 

1. no 
2 . yes 

yes 

yes 
yes 

N/A 

1 . yes 
2 . yes 

1 
1 
1 

1. no 
2 . yes 
3 . yes 

Addi
tional 
Charge 

1. no 
2. yes 
3. yes 
1. no 
2. yes 

yes 
no 

1 . no 
2. yes 
1. no 
2. no 

no 
no 

usually 

varies 
N/A 
no 

1. no 
2. yes 

no 

no 
no 

1. no 
2. yes 

no 

1. no 
2. yes 

no 
1. no 
2 . yes 

e . Dental Exam C. Office Call 

---------1 



APPENDIX 5 

Price Dispersion Survey 

I. Survey Design 

A. Selection of Respondents 

Six cities were chosen for the survey: Washington, D. C. ; 
Denver, Colorado; San Francisco, California; Dallas, Texas; 
Chicago, Illinois; and Atlanta, Georgia. The cities were selected 
to give a broad geographic base for measuring prices. 

The Standard Metropolitan Statistical Areas (SMSA's) 
for 1975 were used to describe the geographic limits of the 
cities chosen for the survey. 

The Yellow Page listings for "veterinarians," "veterinary 
clinics," "veterinary hospitals" and "animal hospitals" were obtained 
for each area within the SMSA for each city. Using a manual 
process, we cross-checked each listing under the above Yellow 
Pages designations to avoid duplications . If the Yellow Pages 
listing did not clearly indicate whether the clinic or veterinarian 
was engaged in either "small animal" or "mixed" practice, we 
cross-checked such listings with the AVMA Directory - 1976 (The 
AVMA Directory uses a coding process to describe the predominate 
area of practice engaged in by each listed veterinarian.). 

We then counted the number of listings resulting from 
the above process. Next, we selected at least thirty percent 
of the total number in each city for inclusion in the survey 
by counting off every third, fourth or fifth listirig, as necessary. 
Each respondent thus selected was assigned a control number. 

B. Calling Instructions 

Each staff member assisting in the survey was given 
a "General Instructions" sheet which is reproduced below. 

2 - GENERAL INSTRUCTIONS 

The goal of this survey is to obtain price information 
concerning five services: dog spaying; cat neutering; DHL boosters; 
rabies booster and feline distemper plus Rhino boosters. You 
will be telephoning veterinary clinics in one of five cities. 
You should not identify yourself except by name (if necessary). 
Your questions will probably be directed to the person answering 
the phone. If he or she wishes for you to talk with someone 
else after you explain why you are calling, you should do so. 
Do not, however, ask to speak to a veterinarian unless you are 
offered the opportunity. 
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You need never say that you own or even possess the 
dog and cat about which yo~ are ca~ling. As you wil~ see ~rom the 
suggested script, it is qu1te poss1ble to ask for p~1ces w1thout 
referring to "my dog" or "my cat." You should comm1t to memory 
the following facts about the hypothetical dog and cat: 

Female Dog (Bitch): 

1. This dog is a German shepherd. 

2. She's about a year-and-a-half (18 mos.) old. 

3. She weighs approximately 37 pounds. 

4. She's never been bred and she's not "in heat." 

5. The dog is not register~d but is purebred. 

6. She's been raised as a pet, lives indoors and is house
trained. 

7. She's had all her "puppy shots." 

8. She seems healthy, does not have fleas or any visible 
signs of disease. 

9. The dog was raised by a private family (not a kennel). 

10. She's never been to a "pound" or other public facility. 

11. Her name is Cass. 

Male Cat (Tom): 

1. This cat is a Siamese sealpoint. 

2. He's about a-year-and-a-half (18 mos.) old. 

3. 

4. 

5. 

6. 

The cat is not registered, but is purebred. 

The cat is a family pet. Although he's an "indoor animal," 
he's allowed to roam freely outdoors. 

He's had feline distemper shots as a kitten, but has 
never had Rhino vaccine administered. 

He's healthy and has no visible signs of disease. 

7. The cat was raised by a private family and has never 
been impounded. 

8. His name is Zak. 
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Use the forms provided for recording the information 
obtained from each call. You should find it helpful to know 
the contents of the form thoroughly before making any calls. 
Try to not sound "canned." Be conversational, but stick with 
the same general format for each call. Give only the information 
about the animals contained in the suggested script. If asked, 
supply whatever other information you can from the facts given. 
If you are asked for information not in the facts lists, respond 
by saying,"I don't know." Do not make up any information which 
isn't in the facts lists. ---

C. Data Collection Forms 

All information obtained was recorded on pre-printed 
data collection forms. A copy of the form used is reproduced 
below. 

2 - PRICE DISPERSION 

Name of Establishment: 

Address: ___________________________________________________________ _ 

City, State, Zip: ____ _ 

Phone No.: ________________________________________________ _ 

Interviewer's Name ------------------------------
Date of Interview: ________________________________ _ 

A. GENERAL PRICE INFORMATION: 

1. Prices quoted over telephone: 

2. Prices not quoted over telephone: 

A. Any other way of obtaining price information 
prior to completion of procedure; 

B. DOG SPAY: 

1. Initial Price Given: 
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2. Additional charges (required): 

A. None (check): 

B. Boarding: ---days @ per day 

C. Pre-op. exam.: 

D. Post op. exam.: number 
(inc. suture removal) 

E. Other {specify): 

Total Price: 

II. Survey Results 

The information on prices was summarized from the 
data collection forms. Only "total" prices were summarized. 
If a range of prices was given, we determined the mean of the 
range for summation. From t~e~e data, we.ca~culated the mean, 
standard deviation and coeff1c1ent of var1at1on for each of 
the surveyed services in each city. The results of these 
calculations appear below as Tables 14 through 19. 
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TABLE 14 
WASHINGTON, D.C. AREA 

PRICE DISPERSION SURVEY 

DHL FELINE DIST. COi.'ITROL SPAY BOOSTER RABIES NEUTER & RHINO NO. .rxx; .rxx; .rxx; CAT CAT 

WAl $40.00 $ 9.00 $10.00 $15.00 $17.00 WA2 75.00 10.00 10.00 45.00 16.00 WA3 43.00 7.00 8.00 15.00 13.00 WA4 62.50 12.00 10.00 20.00 12.00 WAS 75.00 12.00 10.00 30.00 16.00 WA6 50.00 10.00 8.00 20.00 (1) WA7 61.50 10.00 9.00 30.00 14.00 
WA8 ( 2) (2) (2) 20.00 20.00 
WA9 79.00 10.00 8.00 30.00 16.00 
WA 10 (2) (2) (2) (2) (2) 
WAll 55.00 10.00 10.00 18.00 10.00 
WA 12 (2) (2) (2) ( 2) (2) 
WA13 65.00 10.00 8.00 45.00 10.00 
WA 14 {2) 8.00 8.00 25.00 16.00 
WA 15 57.00 9.00 12.00 31.00 10.00 
WA 16 70.00 15.00 15.00 25.00 20.00 
WA17 75.00 12.00 10.00 37.50 14.00 
WA 18 40.00 8.00 8.00 15.00 12.00 
WA 19 62.50 10.00 6.00 25.00 12.00 
WA 20 85.00 10.00 8.00 27.00 8.00 
WA 21 60.00 12.00 8.00 20.00 14.00 
WA 22 (2) 3.00 3.00 15.00 6.00 
WA 23 55.00 9.00 9.00 20.00 12.00 
WA 24 60.00 10.00 12.00 20.00 14.00 
WA 25 50.00 8.00 6.00 20.00 ( 1) 
WA 26 45.00 15.00 8.00 20.00 14.00 
WA 27 50.00 10.00 10.00 20.00 16.00 
WA 28 52.50 10.00 8.00 25.00 20.00 
WA 29 48.00 10.00 5.00 15.00 14.00 
WA 30 60.00 8.00 7.00 20.00 (1) 
WA 31 57.50 10.00 10.00 20.00 16.00 
WA 32 45.00 10.00 10.00 25.00 10.00 
WA 33 60.00 15.00 10.00 25.00 12.00 
WA 34 (2) 13.00 12.00 25.00 14.00 

'IDI'AL $1638.50 $315.00 $276.00 $763.50 $398.00 
RESPONSE SIZE 29 31 31 32 29 · 
RANGE $40-85 $3-15 $3-15 $15-45 $6-20 
MEAN $54.62 $10.16 $8.90 $23.86 $13.72 
STAND. DEVIATION 12.13 2.42 2.29 7.73 3.40 
COEFFICIENT OF VAR. 22.21 23.82 25.73 32.40 24.78 

NarES: ( 1) Refused to give prices 
(2) Service not performed at establishment 

SOURCE: Federal Trade Commission, Denver Regional Office 
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TABLE 15 
CHICAGO AREA CONTROL 

DHL FELINE DIST. SPAY BOOSTER RABIES PRICE DISPERSION SURVEY NO. NEUTER & RHINO 
DJG DJG DJG CAT CAT 

CH 38 65.00 8.00 7.00 I DHL FELINE DIST. CH 39 20.00 10. 00 ' 65.00 8.00 7.00 
CONTROL SPAY BOOSTER RABIES NEUTER & RHINO CH 40 20.00 18.00 i,. 

NO. OCG OCG OCG CAT CAT 
60.00 15.00 8.00 20.00 16.00 

ji 

'IDTAL $2470.50 
CH l $80.00 $ 7.00 $ 8.00 $25.00 $ 6.00 RESroNSE SIZE 

$351.50 $323.50 $1087.50 $5"10.00 '• 

39 40 j: 

CH2 57.50 7.50 7.50 20.00 12.00 RANGE 
40 40 39 li 

CH3 70.00 7.00 7.00 25.00 7.00 
$45-90 $5-21 $5-10 $15-60 $6-30 MEAN 

CH4 90.00 9. 00 9.00 40.00 12.00 
$63.35 $8.79 $8.09 $27.19 $12.75 STAND. DEVIATION 10.50 2.51 1.29 

CH5 55.00 8.00 8.00 21.00 12.00 COEFFICIENT OF VAR. 8.04 4.65 ' 

CH6 55.00 8.00 10.00 30.00 8.00 
16.57 28.56 15.95 29.57 ii 

36.47 1.· 

CH 7 75.00 10.00 10.00 25.00 15.00 
CH8 70.00 9.00 9.00 35.00 12.00 WI'ES: ( 1) 
CH9 77.50 21.00 ( 1) 8.00 60.00 20.00 (1) Inc1l;ldes required charge for "office call." 

CH 10 45.00 7.00 7.00 15.00 (2) (2) Serv1ce not performed at establishment 

CH 11 60.00 10.00 10.00 25.00 10.00 SOURCE: Federal Trade Commission, Denver Regional Office 
CH 12 50.00 8.00 8.00 25.00 9.50 
CH 13 47.50 8.00 6.00 20.00 8.00 
CH 14 60.00 10.00 7.00 30.00 10.00 
CH 15 62.50 9.00 9.00 27.50 18.00 
CH 16 65.00 9.00 8.00 25.00 10.00 
CH 17 50.00 8.00 8.00 25.00 19.00 
CH 18 75.00 10.00 10.00 25.00 30.00 
CH 19 75.00 8.00 7.00 25.00 12.00 
CH 20 65.00 10.00 8.00 25.00 16.00 
CH 21 62.50 5.00 5.00 25.00 11.00 
CH 22 65.00 7. 00 7.00 20.00 13.00 
CH 23 57.50 7.00 7.00 20.00 12.00 
CH 24 67.50 7.00 7.00 32.00 12.00 
CH 25 50.00 8.00 8.00 35.00 8.00 
CH 26 63.00 8.00 8.00 20.00 12.00 
CH 27 60.00 10.00 12.00 25.00 15.00 
CH 28 87.50 8.00 8.00 25.00 16.00 
CH 29 65.00 8.00 8.00 40.00 12.00 
CH 30 (3) 8.00 9.00 37.50 10.00 
CH 31 50.00 8.00 8.00 34.50 11.50 
CH 32 65.00 10.00 10.00 30.00 10.00 
CH 33 67.50 8.00 8.00 30.00 16.00 
CH 34 65.00 8.00 8.00 25.00 16.00 
CH 35 50.00 9.00 8.00 35.00 18.00 
CH 36 67.50 10.00 9.00 25.00 12.00 
CH 37 52.50 8.00 7.00 20.00 8.00 
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TABLE 16 TABLE 17 
ATlANTA AREA mLIAS AREA 

PRICE DISPERSION SURVEY PRICE DISPERSION SURVEY 

DHL FELINE DIST. DHL FELINE DIST. SPAY BOOSTER RABIES NEUI'ER & RHINO CONTROL SPAY BOOSTER CONTROL RABIES NEUTER & RHINO NO. rx:x; rx:x; rx:x; CAT CAT NO. rx:x; rx:x; rx:x; CAT CAT 

AT 1 $52.50 $15.00 $6.00 $23.00 $14.00 DL 1 $55.00 ( 1) ( 1) $20.00 
49.00 10.00 6.00 20.00 10.00 DL 2 70.00 $ 8.00 

$20.50 AT 2 6.00 40.00 16.00 65.00 10.00 6.00 40.00 7.50 DL 3 (2) (2) AT 3 
DL 4 (2) (2) (2) AT 4 50.00 10.00 6.00 25.00 12.00 55.50 8. 00 7.00 23.00 14.00 AT5 60.00 10.00 6.00 25.00 10.00 DL 5 53.00 10.00 6.00 20.00 17.00 AT6 60.00 10.00 6.00 25.00 10.00 DL 6 55.00 7.00 6.00 20.00 14.00 AT 7 50.00 10.00 8.00 35.00 10.00 DL 7 60.00 7.50 6.00 20.00 12.00 

AT 8 55.00 10.00 6.00 25.00 10.00 DL 8 58.00 9.00 6.00 20.00 17.00 
AT9 55.00 10.00 6.00 20.00 10.00 DL 9 55.00 8.00 6.00 20.00 10.00 AT 10 65.00 (1) (1) (1) (1) DL 10 52.00 14.00 6.00 25.00 12.00 ATll 60.00 (1) (1) (1) (1) DL 11 72.00 9.00 6.00 20.00 12.00 AT 12 60.00 10.00 6.00 35.00 10.00 DL 12 (2) (2) (2) (2) !'· DL 13 55.00 (2) p:. 
AT13 40.00 6.00 5.00 20.00 6.00 8.00 6.00 22.50 10.00 i•i' 

AT 14 75.00 8.00 6.00 50.00 8.00 DL 14 50.00 8.00 6.00 20.00 DL 15 (2) AT 15 57.50 11.50 6.00 25.00 13.00 53.00 10.00 6.00 27.50 10.00 
AT 16 65.00 12.00 6.00 28.00 18.00 DL 16 47.50 7.50 6.00 22.50 15.00 

'I ,., 
DL 17 65.00 7.50 ·'' AT 17 60.00 11.50 6.00 35.00 14.50 5.00 25.00 10.00 ··; 

AT 18 65.00 10.00 6.00 28.00 12.00 DL 18 50.00 7.00 6.00 20.00 12.50 DL 19 AT 19 60.00 9.00 6.00 30.00 8.00 53.50 8.50 5.00 18.50 15.00 i': 
AT 20 60.00 10.50 6.00 28.00 10.50 DL 20 44.00 8.00 6.00 22.50 10.00 

p; 
·:' 

AT 21 (1) (1) (1) 25.00 12.00 DL 21 50.00 8.00 7.00 20.00 14.00 AT 22 50.00 10.00 6.00 30.00 10.00 DL 22 50.00 8.00 7.00 20.00 10.00 DL 23 i:.: AT 23 (1) (1) (1) (1) (1) 40.00 7.50 6.00 20.00 15.00 ·I, 

AT 24 40.00 10.00 5.00 25.00 15.00 DL 24 50.00 8.50 5.00 15.00 7.50 AT 25 90.50 12.50 7.00 69.50 17.50 DL 25 62.50 8.00 5.00 15.00 10.00 
AT 26 50.00 10.00 6.00 25.00 12.00 DL 26 50.00 6. 00 5.00 15.00 6.00 
AT 27 60.00 10.00 6.00 25.00 (2) DL 27 45.00 7.50 6.00 25.00 10.00 AT 28 70.00 15.00 6.00 45.00 18.50 DL 28 57.50 8.00 7.00 25.00 DL 29 15.00 u AT 29 52.50 12.00 6.00 25.00 18.00 

DL 30 
(2) 8.00 7.00 30.00 8.00 jj:; AT 30 55.00 12.00 6.00 30.00 12.00 40.00 8.00 6.00 17.50 10.00 DL 31 65.00 12.00 6.00 25.00 12.00 

TOI'AL $1632.00 $275.00 $157.00 $816.50 $308.50 DL 32 57.50 8.50 6.00 25.00 14.50 
RESroNSE SIZE 28 26 26 27 26 DL 33 45.00 8.00 6.00 20.00 8.00 
RANGE $40-90.50 $6-15 $5-8 $20-69.50 $6-18.50 DL 34 50.00 8.00 6.00 20.00 10.00 
MEAN $58.29 $10.58 $6.04 $30.24 $11.87 DL 35 45.00 7.00 6.00 15.00 7.00 
STAND. DEVIATION 10.16 1.85 .5274 10.69 5.06 

'IOTAL 8.73 35.35 42.63 $1711.00 $266.00 $192.00 COEFFICIENI' OF VAR. 17.43 17.49 $714.00 $384.00 RESPONSE SIZE 32 32 32 33 32 RAN3E $40-72 $6-14 $5-7 $15-40 $6-20.50 
NOI'ES: (1) Refused to give prices MEAN $53.47 $8.31 $6.00 $21.65 $12.00 

(2) Service not performed at establishment STAND. DEVIATION 7.75 1.48 • 57 4.85 3.34 COEFFICIENT OF VAR. 14.49 17.81 9.50 22.40 27.83 
SOURCE: Federal Trade Commission, Denver Regional Office 

NOTES: (1) Refused to give prices 
( 2) Service not performed at establishment 

SOURCE: Federal Trade Commission, Denver RL~ional Office 
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TABLE 18 TABLE 19 
DENVER AREA 

PRICE DISPERSia~ SURVEY PRICE DISPERSION SURVEY 

DHL FELINE DIST. DHL FELINE DIST. 
~ . r CONTROL SPAY- BOOSTER- RABIES- NEUI'ER- & RHINO-BOOSTER RABIES NEUTER & RHINO NO. rx:x:; rx:x:; rx:x:; CAT CAT 

CONTROL SPAY 
rx:x:; CAT CAT rxx; rxx; NO. 

SF 1 $45.00 $ 8. 00 $8 . 00 $14.00 $14.50 $20.00 $13.00 . , 
SF 2 60.00 10.00 9.00 25.00 10.00 

$50.00 $ 6.00 $5. 00 DN 1 
5.00 22.00 12.00 SF 3 45.00 10.00 8.00 20.00 9. 00 

002 50.00 8.50 
(1) ( 1) SF 4 59.00 10.50 9.00 22.50 15.00 

( 1) (1) DN3 (1) 
6.00 5.00 20.00 13.00 SF 5 65.00 10.00 8.00 22.50 9.00 

r::N4 30.00 
5.00 20.00 11.00 SF 6 55.00 7.00 6.00 15.00 (1) 

r::NS 46.50 10.00 
20.00 10.00 SF 7 75.00 9.00 9.00 12.00 15.00 

40.00 6.00 5.00 r::N6 
5.00 20.00 10.00 SF 8 77.50 11.00 10.00 25.00 (2) 

62 . 00 10.00 IN7 
5.00 17.00 8. 00 SF 9 70.00 12.00 10.00 25.00 15.00 

IN8 45.00 8.00 
25.50 10. 00 SF 10 52.50 12.00 10.00 20.00 20.00 

12.00 5.00 IN9 54.00 
17.50 13.50 SF 11 57.50 10.00 9.00 20.00 15.00 

48.00 8.00 5.00 IN 10 
5. 00 15.00 10.00 SF 12 45.00 11.00 10.00 22.00 15.00 

DN 11 40.00 8.00 
24.00 9.00 SF 13 50.00 10.00 8.00 20.00 (1) 

9.00 5. 00 r::N 12 62.00 
5.00 20.00 10.00 SF 14 55.00 10.00 10.00 20.00 18.00 

DN13 64.50 10.50 
21.00 8.00 SF 15 47.50 11.00 9.00 20.00 15.00 

52.50 10.00 5.00 [N 14 
20.00 14.00 SF 16 50.00 12.50 9.00 20.00 12.50 

60.00 10.00 5.00 DN 15 
5.00 13.50 8.50 SF 17 50.00 12.50 10.00 18.00 12.50 

47 .so 7.00 DN 16 
6.00 20.00 10.00 SF 18 53.00 11.50 9.00 23.50 19.00 

50.00 8.00 DN17 
6.00 25.00 12.00 SF 19 75.00 9.50 8.50 18.00 19.00 

DN 18 45.00 8.00 
20.00 10. 00 SF 20 45.00 11.00 10.00 20.00 15.00 

8.00 5.00 DN 19 45.00 
17.00 10.00 SF 21 60.00 11.00 9.00 18.00 15.00 

9.00 5.00 [N 20 52.50 
8.00 17.00 13.00 SF 22 40.00 11.00 8.00 12.00 15.00 

DN 21 40.00 11.00 
(2) (2) SF 23 70.00 12.00 9.00 20.00 9.00 

(2) (2) r::N 22 (2) 
6.00 20.00 12.00 SF 24 50.00 10.00 7.00 17.50 8.00 

50.00 9.00 DN 23 
5. 00 20.00 12.00 SF 25 55.00 12.50 7.00 20.00 (2) 

52.50 8.00 r::N 24 
5.00 20.00 10.00 SF 26 50.00 12.00 10.00 25.00 ( 1) 

DN 25 40.00 7.00 
15.00 8.50 SF 27 55.00 10.00 9. 00 19.00 16.00 

6. 00 5.00 [N 26 35.00 
5.00 20.00 9.00 SF 28 60.00 8.50 8.00 20.00 16.00 

45 . 00 8.00 DN 27 
6. 00 24.00 15.00 SF 29 55.00 9.00 7.00 17.50 16.00 

DN 28 64.00 11.00 
22.50 15.00 SF 30 50.00 11.50 9.00 20.00 21.50 

45.00 10.00 5.00 DN 29 
6. 00 20.00 7.00 SF 31 so. 00 11.00 9. 00 20.00 15.00 

[N 30 47.50 7.00 
15.00 (2) SF 32 71.50 4.50 4.50 41.50 8.00 

8.00 5.00 DN 31 37.50 
25.00 14.00 SF 33 (2) (2) (2) 35.00 (1) 

45.00 9.00 7. 00 [N 32 
9.00 6.00 25.00 10.00 SF 34 67.50 10.00 10.00 20.00 15.00 

DN 33 60.00 
17 .so (2) SF 35 42.50 9.50 8.50 19.00 16.50 

9.00 5.00 [N 34 50.00 
30.00 15.00 SF 36 45.00 12.50 9.00 25.00 12.50 

76.50 10.00 5.00 DN 35 
SF 37 50.00 14.50 9.00 20.00 14.50 $668. so $342.50 SF 38 77.50 11.00 11.00 20.00 19.00 

$176.00 'IDI'AL $1632.50 $284.00 
33 33 31 SF 39 50.00 15.00 12.50 20.00 15.00 

RESroNSE SIZE 33 33 
$13.50-30 $7-15 SF 40 50.00 8.50 7.00 15.00 10.00 

$6-12 $5- 8 RANGE $30-76.50 
$5.33 $20.26 $11 . 05 SF 41 50.00 8.50 8. 00 20.00 10 . 00 

MEAN $49.47 $8 . 61 
• 69 3.55 2. 26 SF 42 65.00 10. 00 8.00 25.00 12.00 

STAND. DEVIATION 9.65 1.55 
17.52 20.45 SF 43 55.00 13.50 9.00 20.00 14.50 

18.00 12.95 COEFFICIENT OF VAR. 19.51 
SF 44 57.50 9.00 9.00 20.00 14.00 NarES: (1 ) Refused to give prices . 

(2) Service not performed . at estab~lshment 
SOURCE: Federal Trade Commission, Denver Reglona1 Offlce 
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CONTROL SPAY-
NO. rxx; 

60.00 SF 45 so. 00 SF 46 
52.50 SF 47 
60.00 SF 48 
57.50 SF 49 

SF 50 62.50 
55.00 SF 51 

'IDI'AL $2806.00 
50 RESPONSE SIZE 

$40-77.50 RANGE 
$56.12 MEAN 

STAND. DEVIATION 9.37 
COEFFICIENT OF VAR. 16.70 

NOI'ES: 

SOURCE: Federal 

DHL FELINE DIST. 

BOOSTER- RABIES- NEUTER- & RHINO-
CAT rxx; rxx; CAT 

9.00 8.00 20.00 12.00 
15.00 12 . 50 5.00 5. 00 
22.50 11.50 11.50 8.50 
25.00 20.00 15.00 10.00 
25.00 15.00 10.00 10.00 

15.00 10.00 15.00 15.00 
15 . 00 12.50 15.00 8.00 

$1049.50 $639.50 $463.50 $534.00 
51 45 50 50 

$4.50-15 $4.50-12.50 $12-41.50 $8-21.50 
$13.90 $10.68 $8.73 $20.58 

4.94 3. 24 2.23 1.40 
23.31 20.88 16.04 24.00 

(1) Refused to give prices 
(2) Service not performed at establishment 

Trade commission, Denver Regional Office 
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APPENDIX 6 

Notice of Intent to Recommend Rulemaking 

By minute of October 21, 1976, the Commission instructed 
staff to consult with representatives of state and local 
governments whose laws would be affected by a Trade Regulation 
Rule. This process is to begin at the earliest possible time, 
while staff is developing a proposal for a Trade Regulation 
Rule. A memorandum recommending a Rule to the Commission must 
describe the results of this process. Pursuant to the Commission's 
instruction, we drafted a "Notice of Intent to Recommend Rulemaking," 
describing, in general terms, our intent to recommend a Rule 
concerning advertising of veterinary goods and services. This 
notice is reproduced below: 

TO STATE AND LOCAL GOVERNMENTS 

NOTICE OF INTENT TO RECOMMEND RULEMAKING 
AND INVITATION TO COMMENT 

The Denver Regional Office 
Commission intends to recommend 
posed trade regulation rule which 
cant effect on existing state law. 

of the Federal Trade 
publication of a pro

may have a signifi-

Before making this recommendation, however, we 
must inform the Commission of the potential effect of 
such a trade regulation rule on state and local law. 
We seek your assistance in ascertaining how this pro
posed rule may affect the laws of your state and how we 
may resolve or minimize potential conflicts between the 
rule and state law. This process is in keeping with 
the Commission's policy of seeking involvement of rep
resentatives from state and local governments at the 
earliest possible stage in our rulemaking efforts. 

The trade regulation rule which the staff of this 
office intends to recommend to the Commission deals 
with the broad subject of advertising by veterinarians. 
This recommendation is based, in part, on our initial 
examination of state laws and regulations applicable to 
veterinary advertising. It appears that a majority of 
states prohibit veterinarians from advertising the 
prices of the services they perform and that many 
states also prohibit the dissemination of non-price 
veterinary advertising. Veterinarians are constrained 
as well from advertising both price and non-price in
formation by codes of ethics of various national, 
state and local veterinary associations. 

The rule contemplated by the staff of this office 
would limit the enforcement of both the public and pri
vate constraints against veterinary advertising. We 
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--Thirteen expressed opposition on grounds of "quality 
issues," 

--Fifty-one expressed no particular opinion, evenly 
divided between those reserving judgment for a later 
time, and those simply evidencing disinterest in 
the matter. 

All 88 responses to the notice will be made a part of the rulemaking 
record, should the Commission approve the staff's proposal. 
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