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UNITED STATES OF AMERICA 

BEFORE THE FEDERAL TRADE COMMISSION 


) 
In the-Matter of ) 

) 
OPHTHALMIC PRACTICE RULES; PROPOSED ) PUBLIC RECORD 

TRADE REGULATION RULE ) NO. 215-63 
) 

(16 C.F.R. 456) ) 

~~~~~~~~~~~~~~~~~~~~~> 

REPORT OF THE PRESIDING OFFICER 

By James P. Greenan, Presiding Officer 

I. INTRODUCTION 

A. Preliminary matters. On January 4, 1985, the notice of 

proposed rulemaking (NPR) for this proceeding was published in 

the Federal Register. 1 The notice included a general description 

of the proposed rule and a discussion of the proposed rule 

provisions. The notice sets forth the reference to the legal 

authority under which the rulemaking· was proposed.2 Section A of 

the notice sets forth a statement of the Commission's reasons for 

the proposed rule. Section B is a section-by-section analysis of 

the proposal. Section C of the notice sets forth an invitation 

to comment either orally or in writing on the proposed rule . 

Section D sets forth a series of iixteen questions concerning 

issues in the proceeding and contains a statement that the 

Commission has decided to employ a modified version of the 

1 50 Fed. Reg. 598 (1985) . 

2 15 u.s.c. 41 et ~ was cited as the legal authority without 
reference to any specific section of that act. 
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rulemaking procedures specified in §1 . 13 of the Commission's 

Rules of Practice, proceeding with a single Notice of Proposed 

Rulemaking and the "no designated issues" format.3 Section E of 

the notice announces the dates and locations at which public 

4hearings on the rulemaking proposal would be held . Sections F, 

G and H of the notice sets forth instructions to witnesses at 

public hearings, the requirements for notification of interest 

and announces post-hearing procedures. Section I contains a 

statement concerning the Rulemaking Record. Section J of the 

notice sets forth a preliminary regulatory analysis of the 

proposal and Section K an initial regulatory flexibility 

analysis. The text of the proposed trade regulation rule was set 

forth in Section L of the notice . 

Following publication of the notice, a rulemaking record was 

established. The organization and location of the contents of 

this record are described in Appendix II of this report. The 

staff report to the Commission on the proposed rule entitled 

"State Restrictions on Vision Care Providers: The Effects on 

Consumers" ('Eyeglasses II') was placed in Category B of the 

rulemaking record together with materials the staff gathered in 

3 50 Fed. Reg. 598 at 602. [See Rule 1.20, Part 1, Subpart B, 
Commission's Rules of Practice;-16 C.F.R. 1.20, which authorizes 
the use of such alternative procedures as may be prescribed in 
the notice commencing the rulemaking.] 

4 The Notice of Proposed Rulernaking announced that public 
hearings in San Francisco, California, would commence on June 17, 
1985. Pursuant to an Order of the Presiding Officer (Presiding 
Officer ' s Order No. 6, issued May 17, 1985, R-A-21), these 
hearings were re-scheduled to commence on July 1, 1985, and 
appropriate notice to such effect was published. [50 Fed. Reg. 
23996, June 7, 1985 ) . 
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its investigation prior to the initiation of the proceeding. A 

memorandum from the Director, Bureau of Consumer Protection, to 

the Commission, dated April 13 , 1984, is also included in this 

Category. This memorandum t r ansmitted to the Commission the 

final memorandum of Recommendations for Action (April 13, 1984} 

by the staff which was prepared following its analysis of the 

comments received in response to an advance notice of proposed 

rulemaking. Additional evidence obtained by the staff was placed 

in Category C of the rulemaking record during the period for 

receipt of written comment . 

The advance notice of proposed rulemaking ("ANPR"} 5 and 

comments received in response to this notice were placed in 

Category C of the rulemaking record. 

Other materials gathered by the staff during the course of 

its pre-notice investigations considered to be non-probative of 

the issues were either placed in the public record (as 

distinguished from the rulemaking record} established for this 

proceeding or otherwise made available for inspection by the 

public. 

In this report, references to material contained in the 

rulemaking record are made in the text or in the footnotes using 

the following abbreviations and fo-rmat: 

Tr . References to material in the transcript of 

the hearings. 

45 Fed. Reg. 79823 (December 2, 1980) . 
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BX. 	 References to material contained in exhibits 

presented and accepted into evidence at the hearings 

(Hearing Exhibits ) . 

R. 	 Written material consisting of written comments 

and other material submitted by the Commission staff 

and interested persons as well as other material 

placed in the rulemaking record at the direction of the 

Presiding Officer . 

References to documents contained in the written portion of 

the rulemaking record show the category in which the document was 

placed, the number of the document, and the internal page number 

of the document on which the reference appears. By way of 

example, citation to a comment appearing at page 15 in a document 

filed in Categpry F would be cited in the following manner: R-F

13 at 15. The numbers of the binders in which documents may be 

fo und appear in Appendix II. A list of hearing exhibits showing 

the binder number in which each appears is also included in 

Appendix II. 

B. Grouping of persons with the same or similar interests. In 

accord with the instructions contained in the notice of proposed 

rulemaking, persons filing notification of interest to question 

witnesses were initially placed in two groups. 6 The groups 

were: 

Group A: Optometric Associations 

6 Presiding Officer's Order No. 2 issued April 30 , 1985, 
R-A-8 . The members of the two groups are listed in an attachment 
to the order. 
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Group B: Conunercial Vision Care Providers. 

At the conclusion of public hearings conducted in 

Washington, D.C . , upon motion by the Group Representative for 

Group B, an order was entered granting a reques t to restructure 

Group B prior to beginning the scheduled hearings in San 

Francisco, California. 7 The order directed creation of a new 

group for the San Francisco hearings, designated as: 

Group C: Individual and Corporate Vision 

Care Providers . 

c. Public hearings. All of the public hearings were held before 

James P. Greenan who had been designated as Presiding Officer by 

Henry B. Cabell, Chief Presidi ng Officer, under the provisions of 

§l . 13(c) of the Rules of Practice. 8 

All persons who sought to express their views on the 

proposed rule and who complied with the instructions in the 

notice of proposed rulemaking we re permitted to do so. [SO Fed. 

Reg. 598 at 603). Only one witness appearing at the hearings was 

9sworn. A verbatim transcript of the hearings was made by the 

Commission's official reporter and has been included in the 

7 Presiding Officer's Order No. 8, issued June 19, 1985, R-A-26. 

8 Memorandum from Chief Presiding Officer, dated January 7, 
1985, R-A-2. 

9 William Erxleben, representing the Washington State Optometric 
Association, a former Federal Trade Commission employee, 
requested and was granted the right_ to give his testimony and to 
answer questions posed by staff and the group representatives 
after having been sworn . This action was taken to satisfy the 
requirements of §4.l(b)(7)(i)(C) of the Rules of Practice. See 
Tr . 1411. 
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rulemaking record.lo 

Hearings on the proposed rule were conducted in Washington, 

D.C., from May 20 through May 28, 1985, and in San Francisco, 

California, during the period of July l through July 12, 1985. 

During these periods a total of 15 days of hearings were held and 

approximately 70 witness presentations were made. Witnesses were 

heard individually and grouped into panels as each presentation 

warranted. In total, approximately 94 individuals participated 

as witnesses in the hearings. 

Examination and cross-examination of witnesses were 

conducted by members of the Commission staff and the Group 

Representatives. On occasion, individuals designated by a Group 

Representative were permitted to examine a witness on behalf of 

the group. No delays in the proceeding occurred as the result of 

examination or cross-examination. In accordance with the 

instructions contained in the notice of proposed rulemaking, 

questions were permitted on any issue relevant to the proceeding 

and within the scope of the testimony. Questioning which was not 

considered by me to be appropriate for full and true disclosure 

as to relevant issues was disallowed . In addition, questioning 

was restricted to fixed time limits established for the 

Commission staff and each group. The time limits were 

established by agreement between the staff, the Group 

Representatives and the Presiding Officer. During the course of 
( 

10 The transcripts of testimony were placed in Category J. 
Exhibits introduced at the hearings, were also placed in Category 
J and individually identified by an appropriate number in the 
category. 
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the proceeding, where appropriate, time limits which had 

previously been agreed upon were extended as necessary to afford 

interested parties and staff an opportunity for completion of 

r easonable cross- examination . These control measures proved to 

be entirely adequate and were sufficient to prevent any undue 

delay to the proceedings. 

At no time during the hearings did the Presiding Officer 

find it necessary to conduct cross-examination on behalf of the 

staff or any of the Group Representatives. Further, because the 

record is not overburdened with objections or other colloquy, the 

transcripts of testimony offer a fairly clean and uncluttered 

exposition of the viewpoints and opinions aired in the 

proceeding. 

While most of the motions and requests filed in this 

proceeding were in written form and appropriately filed in 

Category A of the rulemaking record together with the rulings 

thereon, certain motions and requests were made orally during the 

course of public hearings. All oral motions and requests are 

fully recorded in the transcripts of the proceeding. Rulings on 

these oral motions and requests were made in both oral and 

written form and either are recorded fully in the transcripts of 

the proceeding or filed in Category A of the rulemaking record. 

Any motions or requests not heretofore or herein 

specifically ruled upon, either directly or by necessary effect 

of the findings, conclusions and recommendations set forth in 

this report, are hereby denied. 
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o. Post hearing matters - Rebuttal submissions. On the final 

day of public hearings, a time for filing rebuttal submissions 

was established in accordance with the directions of the 

Commission set forth in the NPR. Subsequently, it was found 

advisable to extend the rebuttal period for an additional twenty

one days beyond the date initially established. 11 This action, 

however, was not cause for any delay in the proceedings. 

All interested persons were afforded the right to file 

rebuttal submissions based upon identified, properly cited 

matters already on the record. Twenty-four such submissions were 

received from interested persons and the Commission's staff. 

These submissions were placed in the rulemaking record in 

Category K. 

E. Commission's reasons for proposing rule. A statement of the 

Commission's reasons for the proposed rule is set forth in 

Section A of the NPR. These reasons . are based upon its consid

eration of the results of an initial staff investigation set 

forth in a publicly available report prepared by the staff12 , and 

upon the 247 comments from consumers, industry members and 

government officials received in response to the ANPR. 

Based upon evidence received during the course of an earlier 

trade regulation rule proceeding affecting the ophthalmic 

11 Presiding Officer's Order No. 11, issued September 16, 1985, 
R-A-38. 

12 State Restrictions on Vision Care Providers: The Effect on 
Consumers (" Eyeglasses II"), Bureau of Consumer Protection, July, 
1980, R-B-2-1. 
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industry 13, the Commission had previously directed the staff to 

initiate an investigation to determine, among other things, 

whether restrictions on forms of commercial ophthalmic practice 

were unfair acts or practices within the meaning of Section 

S(a)(l) of the Federal Trade Commission Act. During the course 

of its investigation the staff examined four types of 

restrictions imposed by state law and assessed the impact on the 

price, quality and availability of these restrictions. 

The Commission advised that, with respect to the proposed 

rule provisions concerning commercial practice restrictions, the 

staff report presents evidence that state laws which restrict the 

ability of optometrists to practice in commercial settings raise 

consumer prices but do not maintain or enhance the quality of 

vision care. In so stating, the Commission outlined the results 

obtained from the 1980 Bureau of Economic Study ( ''BE Study" ) l4 

and the 1983 study of contact lens wearers by the Bureaus 

of Cons umer Protection and of Economics ("CLS " or "CL Study")lS. 

The Commission advised staff's recommendation that the 

Commission engage in rulemaking proceedings regarding commercial 

practice restrictions is based primarily on the results of these 

studies, which contradict the claim that the entry of commercial 

l3 Trade Regulation Rule Regarding Advertising of Ophthalmic 
Goods and Services, 16 C.F.R. 456, Public Record 215-52 
( "Eyeglasses I" ) . 

14 Effects of Restrictions on Advertising and Commercial 
Practice on the Professions: The Case of Optometry, Bureau of 
Economics, 1980, R-B-2-31. 

15 A Comparative Analysis of Cosmetic Contact Lens Fitting by 
Ophthalmologists, Optometrists and Opticians, Bureau of Consumer 
Protection, Bureau of Economics, 1983, R-B-5-1. 
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firms into the market lowers the overall level of quality of 

vision care . The results of the studies also show that average 

prices are significantly higher where commercial practice is 

restricted. Finally, the Commission advised that it has reason 

to believe that these restrictions may be unfair acts or 

practices within the meaning of Section 5 of the Federal Trade 

Commission Act. 

In connection with the existing Eyeglasses Rule (Trade 

Regulation Rule Regarding Advertising of Ophthalmic Goods and 

Services ) , the Commission announced that confusion has arisen as 
t 

to whether eye doctors are required by that rule to state that a 

patients whom they had examined were suitable candidates for 

contact lenses by writing ''OK for contacts" or similar language 
t 

c 
on the prescription. In its report the staff had recommended 

that the Commission not employ rulemaking to address the 
p

questions of who should be permitted to fit contact lenses. 
§

Therefore, the proposed trade regulation rule would modify the 
A:

definition of the term "prescription" contained in the existing 

Eyeglasses Rule to eliminate all references to contact lenses. 

The Commission stated that this modification is consistent with 
f

the staff's recommendation not to use rulemaking. 

The Commission also has proposed several nonsubstantive 
e

changes to clarify the existing Eyeglasses Rule. 

In the notice of proposed rulemaking, the Commission has 	
p 

g'
plainly stated that it has not adopted any findings or 

0 
conclusions of the staff and that all findings in this proceeding 

a 
shall be based solely on the rulernaking record. [50 Fed. Reg. 

s 
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598 at 600). 

F. Description of proposed rule. The proposed rule is in the 

form of a revision to the existing Eyeglasses Rule, 16 C.F.R. 

Part 456. 

§456.1 defines relevant terms and contains new definitions, 

as well as technical modifications to terms in the existing 

Eyeglasses Rule. 

The notice of proposed rulemaking announces that §456.2 

through §456.6 of the Eyeglasses Rule have been deleted in 

accordance with the court's decision in American Optometric 

Association v. FTC, 626 F.2d 897 (D.C . Cir. 1980), which remanded 

those portions of the rule to the Commission for further 

consideration. 

New §456.2 contains minor modifications to the release of 

prescription requirement of the Eyeglasses Rule (originally 

§456.7) which was upheld by the Cour.t in American Optometric 

Association v. FTC. 

§456.3 excludes ophthalmologists, optometrists or sellers in 

the employ of any federal, state or local governmental entity 

from the requirements of §456.2 of the proposal. 

§456.4(a ) would prohibit state or local governments from 

enforcing certain existing bans on commercial ophthalmic 

practice. Subsection (a)(l) would prevent state and local 

governments from enforcing prohibitions of employer-employee or 

other business relationships betwe~n optometrists or opticians 

and persons other than ophthalmologists and optometrists. 

Subsection (a)(2) would prohibit enforcement of state or local 

- 11



restrictions on the number of offices that an optometrist, 

optician or any other person may operate. Subsection (a)(3) 

would prohibit enforcement of state or local restrictions that 

prohibit optometrists from locating an office in a pharmacy, 

department store, shopping center, retail optical dispensary, or 

other mercantile location . Subsection (a)(4) would prohibit 

enforcement of all state or local bans that prevent optometrists 

from practicing or holding themselves out to the public under a 

trade name. 

§456.5 sets forth a Declaration of Commission Intent, and, 

subsections (b) through (e) thereunder serve primarily to explain 

the limited scope of §456.4(a) by providing examples of how the 

states might regulate commercial practice, if necessary, short of 

prohibiting it altogether. 

G. Nature of the rulemaking record. The rulemaking record in 

this proceeding, as of the date of tpis report, contains some 

15,726 pages. Less than 3,100 pages are devoted to testimony 

received at the public hearings . The remainder consists of 

written submissions in the form of comments received prior to the 

hearings, hearing exhibits, rebuttal submissions following the 

hearings, and staff submissions o~ certain materials gathered 

during the course of its investigation and in response to the 

ANPR. 

Written and oral submissions in support of the rule include 

specific allegations of competitiv~ and consumer injury resulting 

from public restrictions on permissable forms of ophthalmic 

practice. Those who oppose the rule included state and local 

-12



officials, optometric associations and others who challenge the 

Commission's authority to preempt existing public restrictions on 

forms of practice and/or contend that the elimination of such 

restraints will reduce the quality of eye care available to the 

consuming public and neither increase the general access of the 

entire population to vision care nor reduce prices attendant to 

providing vision care. Included in both the written and oral 

submissions of those opposing the rule and in the rebuttal 

statements which were filed are allegations that the studies by 

the Bureau of Economics and Bureau of Consumer Protection relied 

upon by the staff in its recommendation to the Commission for 

initiation of rulemaking are seriously flawed and fail to support 

the recommendations of the staff. These submissions and rebuttal 

also contend that the present restraints e xtant in the various 

states insure quality of care for the citizens of these states 

and should only be amended or rescinded through action taken at 

the local level by elected officials· of the various and several 

states. 

I have reviewed the entire rulemaking record and have 

considered all relevant and material evidence as set forth in the 

tes t imony of witnesses at the hearings and the written 

submissions admitted into the record. 

I make the following findings and conclusions: 

- 13



II. FINDINGS AND CONCLUSIONS 

A. Modifications to Existing Rule. 

1. Definitions 

§456.1 defines relevant terms and contains new definitions 

as well as technical modificat ions to terms in the existing 

Eyeglasses Rule, relating to Advertising of Ophthalmic Goods and 

Services, 16. C.F.R. 456. 

1. §456.l(a) substitutes the term "patient" for the term 

"buyer" to conform more closely to industry usage. The record 

shows there is no opposition to the proposed change. 

2. §456.l(d) defines ophthalmic services as the measuring, 

fitting, and adjusting of ophthalmic goods to the face subsequent 

to an eye examination . While the Commission proposes no change 

in this section, the Opticians Association of America (OAA) has 

recommended the substitution of language for the purpose of 

clarification. Calling attention to the preceding section, 

§456.l(c) which defines ophthalmic goods to include contact 

lenses, OAA argues that §456.l(d) should define services to 

include measuring, fitting, and adjusting contact lenses which 

are fitted to the "eyes", as opposed to spectacles which are 
t 

fitted to the "face", as indicated in the proposed definition. 
c 

OAA recommends that §456.l(d) be amended to define services as 
r 

the measuring , fitting, and adjusti ng of ophthalmic goods 

subsequent to an eye examination, thereby including services 

Iprovided both in connection with eyeglasses or spectacles, as 
c 

well as contact lenses. R-H-80 at i4. 	 3 

2 

f 
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3. §456.l(e) defines an ophthalmologist as any Doctor of 

Medicine or Osteopathy who performs eye examinations, and 

§456.l(f) defines an optometrist as any Doctor of Optometry. 

These two changes substitute the terms "ophthalmologist" and 

"optometrist" for the general word "refractionist" to define 

those categories of providers - Doctors of Medicine, Osteopathy 

and Optometry - who are qualified under state law to perform eye 

examinations. This change was proposed for two reasons. First, 

the use of the term ref ractionist in the original rule has caused 

confusion because it is not generally used by consumers or the 

industry. Second, certain provisions of the proposed rule 

permitting commercial practice do not apply to ophthalmol
t 

ogists. The term refractionist has been deleted so that this 

distinction is clear. While comment was received objecting to 

the use of the word "ophthalmologist" and suggesting substitution 

of the word "physician" to conform with more accurate language 

used in various state licensing statutes, 1 the record contains no 

substantial objection to this proposed change. Likewise, the 

record indicates that, in one state at least, optometrists are 

allowed to use therapeutic pharmaceutical drugs in diagnosing and 

treating certain conditions. This allowance for use of drugs by 

optometrists ~mposes on them duties not imposed on 

refractionists. 2 However, such fact does not warrant a further 

1 Joseph Lavigna, President, Board of Examiners of Ophthalmic 
Dispensers and Ophthalmic Technicians, State of New Jersey, R-E
33 at 2. 

2 John Robinson, O.D., Secretary, North Carolina Board of 
footnote (cont) 
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modification of §456.l(f) . 

4. S456.l(h) defines a prescription as the written 

specifications for spectacle lenses which are derived from an eye 

examination, including all of the information specified by state 

law, if any, necessary to obtain spectacle lenses . The record 

shows no objection to this proposed definition . 

5. §456 . l ( i ) defines a seller as any person or his or her 

employee or agent, who sells or provides ophthalmic goods and 

services directly to the public. One comment was received 

objecting to use of the word seller and recommended substitution 

of the word optician or ophthalmic dispenser to connote more 

accurately those persons other than duly licensed optometrists 

and physicians who are qualified to dispense ophthalmic goods and 

services.3 There were no other objections to the proposed 

definition . 

6. §456.l ( j ) defines trade name bans as any state law, rule 

or regulation which prohibits optometrists from practicing or 

holding themselves out to the pubiic under the name of the person 

by whom they are employed or a name other than the name shown on 

their licenses or certificates of registration . The record 

indicates no objection to this proposed definition. 

CONCLUSIONS, §456.1, DEFINITIONS. 

A. With the exception of subsection 456.l(d ) , the record 

discloses no substantial opposition to the changes in definitions 

Examiners in Optometry. Tr . 29 75-76 . 

Lavigna, note 1 at 2. 

-16
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proposed by the Corrunission . 

B. The definition of ophthalmic services proposed in 

subsection 456.l(d) is technically incorrect in describing 
~ye 

ophthalmic services as the measuring and fitting and adjust i ng of 
te 

ophthalmic goods "to the face'' so long as the definition of 

"ophthalmic goods" contained in subsection 456.l(c) describes 

such goods as consisting of contact lenses as well as eyeglasses 

and their components. A more appropriate wording of the 

definition, to bring both subsections 456.l(c) and (d) into 

accord with each o t her, should take into consideration the 
on 

recorrunendation made by OAA to define ophthalmic services as 

services given subsequent to an eye examination, 

eliminating any refe r ence to goods fitted "to the face'' . See 
and 

Finding 2 . 

2. Separation of Examination and Dispensing. 

le 7. The proposed changes to §456.2 involve substitution of 

terminology to conform to the amended definitions set forth in 

s on §456.1. However, a wide range of comment on the application and 

on effect of the existing prescription release rule was forth

coming, prompted by a series of questions set forth in the NPR. 

In particular, the Commission has sought to determine how the 

existing requirement is functioning, the extent of consumer 

knowledge about the requirement, and whether modifications to the 

requirement may be necessary, among o ther things . 

ons 8. The American Op tomet ri c As sociation {AOA) is urging the 

repeal of t he requirement embodied in proposed §456.2 as being 

unnecessar y . In the al t erna t i ve, AOA seeks modification of the 
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requirement to provide for the release of the spectacle 

prescription only on the request of a patient made at the time of 

the examination. AOA, R- H- 81 at 55. It is argued the 

Commission's staff has indicated that most consumers are now 

aware they have the right to obtain their prescriptions and shop 

around for eyeglasses. The staff has concluded it seems likely 

that most consumers who do not ask for prescriptions do not want 

to shop around. R-H-81 at 55- 56. In light of evidence sponsored 

by the staff, repeal of the prescription release requirement is 

clearly appropriate, according to AOA. Requiring doctors to give 

prescriptions to patients who do not need or want them is 

unnecessary , involves a paperwork burden for doctors, may be 

confusing to some patients, is hard to enforce and generally 

serves no useful purpose. R- H-81 at 56. Citing to a memorandum 

from the Director, Bureau of Consumer Protection in April, 1984, 

R-B-1 at 6, AOA agrees that "[i]f a consumer does not want his or 

her prescription, it makes little s~nse to require a doctor to 

issue one anyway. Such a requirement wastes the doctor's 

time." R-H-81 at 56. In the alternative, AOA argues for 

amendment to the rule for release of the prescription to the 

patient upon request and only at the time of the eye examination. 

AOA believes there is no evidence ·a significant number of doctors 

wrongfully refuse to provide prescriptions to patients who 

request them at a later date and that any modification of the 

existing rule should not call for release at a date later than 

the time of examination. AOA also contends that it would be 

neither necessary nor appropriate to expand the prescription 
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release rule to require a doctor or dispenser to provide upon 

request a copy of the patient's spectacle prescription after theof 

dispensing process is completed, and that there is no evidence to 

demonstrate that a significant number of consumers who request 

such prescriptions have been unable to get them. R-H-81 at 57.op 

58. The California Optometric Association (COA) supports the AOAy 

nt recommendation for modification of the present rule to an "on 

request" requirement and suggests the modified requirement extendred 

only as long as the patient's prescription is accurate. R-H-98 s 

at 18.ive 

9. The National Association of Optometrists and Opticians 

(NAOO) seeks continuation of the current prescription release 

requirement, pointing out that while the Commission's own 

evidence in this rulemaking demonstrates many of the abuses whichurn 

the prescription release requirement was designed to address have4, 

been eliminated, at least to an extensive degree, compliance withor 

the remedial aspects of the existing r ule is not high. NAOO 

alleges that a substantial number of dispensing ophthalmologists 

and optometrists con tinue to fail to provide their patients with 

prescriptions unless specifically requested. R-H-78a at 92. 

NAOO initially supported a form of "on request" modification toon. 

the prescription release rule. R-H-78a at 92-95. However, the)rs 

association changed its position and advised in testimony during 

public hearings that NAOO members acknowledge that information 

developed during the pr oceedings and the entire rulemaking 

process may point to the need to continue the mandatory 

prescription release requi rement. HX-J-8 (a) at 2. 

-19



NAOO also believes consumers should ha ve a copy of their 

prescription returned to them after the original prescription is 

filled, although it was observed that there does not appear to be 

any indication consumers who request a copy after dispensing are 

being denied access to these prescriptions . R- H- 78a at 95- 96 . 

10. Continued support for the current prescription release 

provision was forthcoming from the OAA because of the optician's 

total dependence upon the prescription which is generated by the 

doctors and placed in the hands of the consumer. Donald L . 

Klauer, Tr . 629. Arguing in oppos i tion to the AOA recommendation 

for recision or modification of the requirement, OAA believes 

that the population of eyeglass wearers is not static and that 

thousands of consumers become fi r st time wearers each year . It 

is important that these consumers have the protection of 

mandatory prescription release, Klauer, Tr. 631- 32 . OAA noted 

the three essential reasons found by the Commission which require 

that a copy of the prescription be t~ndered to the consumer and 

stated these reasons are as valid at the present time as when the 

existing rule was promulgated in 1978. Klauer, Tr. 630. Similar 

support for continuing the current requirement was received from 

the California Association of Dispensing Opticians (CADO) R-H-112 

at 2-4. According to the witness 'for CADO, the only ones who may 

benefit by any modification of the rule would be doctors who wish 

to limit or eliminate competition and capitalize on merchan 4 

dising eyewear to a captive audience. Michael J . Tiernan, Tr. 
F 
R 

1260-61. 
D 
A 
s 

5 
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11. A staff- sponsored su r vey was conducted in February, 

1981, in order to determine how providers of vision care were 

e 	 complying with the prescription release requirements of the 

Eyeglasses I rule. The survey concluded that 37 . 3 percent of all 

refractionists 4 technically complied with the rule's prescription 

release requirements, an additional 18.9 percent substantially 

complied with this provision and 44 . 1 percent did not comply. 

Less than 1 percent of ref ractionists were reported to have 

violated the rule's prohibit i on. Urban refractionists were 

significantly more likely to comply with the provisions of the 

rule than rural refractionists . The study also revealed that all 

consumers who requested thei r prescription either received it or 

were told they could have it if they wanted it. The survey 

concluded that in the 4 4 .1 percent of cases where refractionists 

were reported to not comply with the rule, patients did not ask 

re for prescriptions. 5 The survey also reported 85.9 percent of 

consumers were aware of the fact that one does not have to 

he purchase eyeglasses from the examining refractionist and that 

ar consumers may ask for copies of prescriptions after an eye 

m examination. Market Facts, R- B- 6-1, Appendix C at 2. In 

12 addition, the survey shows that mandatory release allows 

ay consumers who wish to comparison shop to do so . According to the 

sh 

4 The term refractionist is used throughout the "Final Report 
FTC Eyeglasses Study: An Evaluati on of the Prescription Release 
Requirement, " Public Sect o r Research Group, Market Facts, 
December 17, 1981. R-B-6- 1 (Hereinafter Market Facts survey). 
As previously noted, the Commission proposes amending the rule by 
substituting ophthalmologist o r optome t rist for refractionist. 

Id., at 3. 
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report, 69.9 percent purchased from their refractionist without 

comparison shopping; 7.3 percent purchased from their 

refractionist after shopping around; and 22 . 8 percent purchased 

from someone other than the ref ractionist who conducted the 

latest eye examination. R- B- 6- 1 at 35. Summarizing the data 

upon which the survey is based, the Commission's Chief of the 

Off ice of Impact Evaluation indicated he does not find a 

significant difference between patients going for an eye 

examination for the first time and asking for or receiving a 

prescription and those who previously had examinations. The 

evidence seemed to be that first timers are more likely to ask 

for a prescription or more likely to get a prescription than one 

who has been there before. Dr. Thomas J. Maronick, Tr. 890-91. 

12. In sharp contrast to the staff-sponsored survey results 

were those which were presented by the American Association of 

Retired Persons (AARP) based upon a survey conducted for the 
II

association by an outside firm . AARP, HX-J-37(b) and (c) . 

According to AARP, their survey concluded that 83 percent of 
pr 

consumers questioned replied they were not aware of the 
re

prescription release requirement. Edmond Eggen, Tr. 1452.6 The 
II r: 

survey figures reported by AARP indicate that 45 percent of those 
ph 

6 The results of the survey furnished by AARP can be accorded no cl 
more weight than that given to other opinion testimony. While a 
full report of the survey, description of methodology and other sp
materials were furnished for the record as required by Sec. F.4 
of the NPR, the witness who appeared at public hearings, Mr . 
Eggen, was not qualified t o respond to questions concerning 
design of the survey questionnaire; analysis of the data or facts 
surrounding the methodology as actually implemented to conduct 7 
the survey. See Tr. 1464-73 . Interested parties were therefore As
unable to fulry-excercise their rights to cross-examine on the th·
methodology and results of the survey. 
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examined for glasses did not get a copy of a prescription at the 

last examination. Eggen, Tr. 1448-49. The survey also inquired 

into why respondents did not receive a prescription, and sought 

information on shopping for eyeglasses and to test consumer 

awareness. Eggen, Tr. 1449- 53 . 7 

13. OAA believes the language of §456.2 should be reformed 

to express the intent of the Commission concerning release of 

spectacle prescriptions for those who wear or intend to purchase 

contact lenses. OAA, R-H-80 at 12. Specifically, OAA fears that 

the proposed language of the section does not reflect the 

expression of intent set forth by the Commission in the NPR. OAA 

points to the statement by the Commission relating to the 
.e 

proposed change in the term "prescription" which advises: 

"This proposed change would not affect the current 
s requirement that optometrists and ophthalmologists give 

spectacle prescriptions to all patients whose eyes they 
examine, including those patients who wear or intend to 
purchase contact lenses." 50 Fed. Reg. 598, 600. 

In OAA's view, an inconsistency arises when this statement is 

read against the proposed change of the definition of 

prescription, which deletes any reference to contact lenses and 

refers only to spectacle lenses. If the proposed definition of 
.e 

"prescription" is adopted, OAA believes it essential to insert a 
~se 

phrase in §456.2 on separation of examination and dispensing to 

no clarify that the provision is intended to include release of a 

a 


spectacle prescription to those patients who wear or intend to 


7 See Rebuttal Statement of Anne Cahill, Robert R. Nathan 
:e Associates, Inc., for comments raising criticism of the design of 

the survey questionnaire and interpretation of data. R-K-8. 
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r purchase contact lenses. R-B-80 at 12-13.8 

CONCLUSIONS, §456.2, SEPARATION OF EXAMINATION AND DISPENSING. 

A. The record contains no substantial opposition to the 

substitution of terminology to conform to the amended definitions 

proposed in §456.1. 

B. Although the Commission's rulemaking proposal does not 

undertake to make a substantive change in the prescription 

release requirement as contained in the existing rule, the notice 

of proposed rulemaking called for comment on a series of 

questions ( 10-14 ) dealing with possible modifications of the 

existing rule. The testimony and written submissions received in 

response to the Commission's request are insufficient upon which 

to base a recommendation for any fundamental change in the 

existing requirement. The testimony and written submissions 

essentially comprise a series of arguments that the Commission 

8 Although the NPR expressly states the Commission's intent to 
eliminate all references to contact lenses from the prescription 
release provision, indicating it had no reason to believe that a 
significant number of dispensers and fitters are currently 
refusing to provide consumers with their prescriptions or contact 
len specifications, 50 Fed. Reg . 598, 600, one of the interested 
parties to the proceeding placed on the rulemaking record 
evidence concerning availability of contact lens specifi
cations. The purpose of this presentation is to persuade the 
Commission to reconsider the staff recommendation on this subject 
set forth in the 1980 Staff Report. Upon review of the survey 
presentation, the test i mony given thereto and the rebuttal 
submissions filed in response, I have concluded that the present
ation is unpersuasive and fails to substantively demonstrate a 
widespread failure on the part of original fitters of contact 
lenses to make available contact lens specifications to 
consumers. See testimony of Dr. Joseph Seriani and Stephen Wu, 
Tr. 3044-89; USA Lens Survey Report, HX-J-70(b); Rebuttal 
Statement of Anne Cahi ll, Robert R. Nathan Associates, Inc., R-K
10. 
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should or should not make changes in the existing requirement, 

depending upon the point of view of the person or organization 

making the recommendation . Support for any change generally 

comes from optometrists while opticians and consumers generally 
lS 

oppose a more restrictive requirement . The survey evidence 

introduced into the record by the FTC staff demonstrates the fact 

that the release requirement has served to elevate consumer 

awareness of their right to receive a prescription. However, the 
:e 

survey indicates that noncompliance on the part of a substantial 

minority of refractionists remains a problem. Inasmuch as any of 

the changes in the prescription release requirement contemplated 
.n 

in the questions set forth for comment in the NPR involve a 

substantive, rather than technical, modification of the current 

requirement, I can find no substantial evidence in this record 

which would form the basis for such a modification . See Findings 

8-12. 

C. OAA's view that the language of subsection 456.2(a) is 

inconsistent with the definition of "prescription" which is 

restricted to spectacle lenses, when read against the Commis

t sion's stateme nt of intent that changes are not intended to 

affect current requirements that spectacle prescriptions be given 

to patients who wear or intend to purchase contact lenses, is 

well taken. A modification of subsection 456.2(a) to indicate 

that the requirement extends to spectacle lens prescriptions for 

patients intending to purchase spectacles or contact lenses would 

serve to clarify the intention of the Commission. See Finding 

13. 
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3. Federal or State Employees. 

14. The language of §456 . 3 has been redrafted to delete 

references to the remanded portions of the Eyeglasses I rule and 

to clarify its meaning. This provision exempts practitioners who 

work for any federal, state or local government from the rule's 

release of prescription requirements irrespective of whether 

those governmental entities have regulations which would other

wise conflict with the rule. If practitioners work only part

time for the government, the exemption only applies when they are 

engaged in their governmental duties . The record shows no 

opposition to the proposed change. 

CONCLUSIONS, §456.3, FEDERAL OR STATE EMPLOYEES 

A. The substance of this section of the proposal is 

explanitory in nature, intended to clarify application of a final 

rule to federal, state or local employees . The provision is 

unopposed on the record. 

B. State Bans on Commercial Practice. 

15. The terms "professional" and "commerical" generally were 

used throughout the proceeding to distinguish in two groups the 

practitioners in the optometric pr?fession. This distinction was 

crafted in the 1980 Staff Report and based, apparently, on 

categorizations formulated in staff research work. However, at 

several points in the proceeding various parties indicated that 

the terms do not accurately describ~ the practitioners in the 

profession. NAOO, in written comment, urged the Commission 

" ... to resist a dicho tomous categorization of optometrists as 
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'professional' or 'commercial'. All optometrists are 

professionals, yet, all derive income from their services and the 

sale of the products they prescribe and are thus, commercial." 

NOAA, R-H-78a at iii. One of the California Optometric 
0 

Association witnesses advised that the profession should be 

broken into three groups, commercial, corporate and professional 

optometry. Dr. Edward Elliott, Tr . 2866-67 . The 1980 Staff 

Report discusses various forms of commercial practice including 

corporate employment of optometrists, lease arrange-ments between 
e 

optical retailers and optometrists, side- by-side arrangements 

where the optometric practice and the optical dis-pensary are 

located next to each other. Staff, R-B-2-1 at 3-4. 

Despite this d ivergence of views on the appropriateness of the 

terminology employed, the terms "professional" and "commercial" 

l are most generally used in this report to indicate private 

practitioners on the one hand and corporate and/or commercial 

practitioners on the other. 

16. Limitations or prohibitions on the forms of commercial 

ophthalmic practice considered in this rulemaking are imposed 

within a substantial number of states. 1 These limitations or 

prohibitions arise in a number of ways, including direct 

restriction by statute or through regulations promulgated by 

state boards of optometry. In some instances, various 

limitations or prohibitions may be described as having been 

1 State Restrictions on Vision Care Providers: The Effects on 
Consumers, Report of the Staff, R-B-2-1, at 28; Comment of the 
National Association of Optometrists and Opticians (NAOO), R-H
78b, Appendix B, at 1-140. 
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r 
indirectly imposed by court decisions and/or attorney general 

opinions. Staff, R- B- 2- 1, at 10- 27 . 2 

17. State optometric boards, practitioners and others 

supporting present restrictions on forms of commercial p r actice 
a 

and opposing any changes which would affect enforcement of 
0 

present laws or regulations concerning restrictions addressed by 
d 

§456.4 of the proposed rule advance an array of arguments for 
t 

retention of the status quo. Certain of these are legal and 
j

legislative arguments which will be considered elsewhere in this 

report. The principal arguments, however, go to the question of 
0 

the quality of vision care that may be anticipated in the 
a 

practice of optometry in a commercial setting . In essence, these 
b 

arguments reflect the view that, by their nature, employer -
t 

employee or other business relationships encompassed by this 
e 

proposal, lead to a diminution of quality of care.3 
l. 

18. The staff, in its 1980 report, states the primary 
p 

argument made against commercial firms in the ophthalmic market 

is that they provide low quality vision care. The quality-based 

arguments against commercial practice fall into two general 

2 The notice of proposed rulemaking has been criticized as 
failing to give the interested public and States a reasonable 
specification of which statutes the . Commission considers to be 
"total bans." American Optometric Association (AOA), R- H-81, at 
17, note 17. 

3 See, for example, written statement of the Oregon Board of 
Optometry, Department of Human Resources, for a summary of nine 
different consequences which the Board believes follow from the 
practices of corporate optometry. While the Board's statement is 1. 
directed to mercantile corporations, the list of consequences 
were mentioned repeatedly by others in relation to all employer 
employee and other business relationships . R-E-69 at 2. See 
also testimony of Dr. Keith Eldred, Secretary, Wyoming Boara-of 
Examiners in Optometry. Tr. 2003-04 . 
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categories. The first includes those which focus on the evils 

alleged to be associated with high- volume practice: practicing 

in a commercial environment may cause the practitioner to employ 
e 

a variety of cost- cutting and revenue generating techniques in 

order to increase his or her profits . The second stresses the 
by 

dangers of lay- owned optometric practices: lay interference in 

the traditional doctor-patient relationship and with professional 

judgments concerning patient welfa r e. R-B-2-1 at 29-30. 
is 

19. Proponents of this rulemaking do not concede that the 
of 

only issue giving rise to these restrictions is quality of care, 

arguing instead that competitive and economic reasons are the 
ese 

basis for some of the restrictions . The staff report advises 

that in some instances, restrictive regulations may maintain or 

elevate the quality of care. In other cases, the quality defense 

is little more than a public relations technique employed by a 

profession to fend off governmental or public scrutiny or anti-

t 


competitive or anti-consumer conduct which results in consumer 

ed 


injury. R-B- 2- 1 at xii. NAOO, in the person of one of its 


witnesses, states it a bit differently. " • .. allegations that 

commercial optometry is not as good as private optometry are 

1· false and misleading and based more on matters of economic 
at 

competition than actual differences in eye care provided." 

Dr. Richard Moroff, Tr. 2028 . 
~e 
~e 
: is 1. Restrictions on Forms of Commercial Practice - §456.4. 

!r - (a). §456.4(a)(l) addresses employer-employee or other business 

'f relationships between optometrists or sellers and persons other 

than ophthalmologists and optometrists. 
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20. Restrictions in this area may include: (a) prohibiting 

employment of optometrists by lay persons or firms, (b) the 

formation of partnerships by optometists and unlicensed 

individuals, (c) ownership of stock in an optical practice by 

unlicensed persons or firms, (d) the leasing of space to an 

optometrist by unlicensed persons or firms, (e ) splitting or 

dividing fees with unlicensed persons, (f) aiding or abetting an 

unlicensed person in the practice of optometry, and (g) 

franchising. Staff, R- B- 2-1, at 12-15; NAOO, R-H-78a at 32. 

21. The argument for continued enforcement of current 

restrictions seen necessary to protect the quality of vision care 

is that the commercial practice of optometry in its many forms 

places economic considerations ahead of patient care to the 

detriment of quality of care. In a commercial setting, it is 

alleged, optometrists are high volume practitioners having a much 

higher overhead due to higher rent, heavy traffic, high 

visability locations and frequently are required to make a 

payment of fees. The only way to make such a practice work, it 

is contended, is to increase volume. Dr. D. W. Conner, Jr., 

Indiana Optometric Association, Tr . 661; See also Dr. James 

Scholles, AOA, Tr. 1296-97. The consequence of increased volume, 

according to opponents of the proposal, is a lack of thoroughness 

in the eye examination because of time restrictions alloted for 

the examination in commercial settings. A sharp distinction is 

drawn between minimum examinations required either by statute or 

regulation and what some regard as examinations sufficient to 

insure so-called quality eye care . Dr. Leonard Strulowitz, New 
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Jersey Board of Optometrists, Tr. 29. According to the 

President-elect of the American Optometric Association minimum 

examinations required by the state to be administered to each 

patient are not necessarily "thorough" eye examinations. The 

specific tests performed for each patient may vary according to 

the age of the individual, type and severity of conditions 

present, or other factors. 

Dr. Gerald Easton, Tr. 119-29. Others asserting that 

examinations are less thorough in a commercial setting advised 

that an optometrist working in such setting must be first 

responsive to his employer in the conduct of his practice. 
e 

Dr. Harold Glazier, Maryland Board of Optometric Examiners, Tr. 

906. An attorney representing the Texas State Optometric 

Association advised that statutes and regulations such as those 

falling within the ambit of §456.4(a) were drafted to address a 
:h 

concern that those persons who manufacture and sell eyeglasses 

would seek to dominate and control the optometric profession. 

The substance of the concern is that corporations (and by 

inference, unlicensed individuals as well) with an eye to the 

bottom line of a profit and loss statement seek to increase sales 

of ophthalmic products by directly or indirectly controlling 
I! , 

optometrists who prescribe their products. The statutes and 

regulations were developed on the assumption that the length of 

time a doctor spends on examination should be dictated by the 

professionalism of the doctor and the needs of the patient, not 
r 

by an employer who sells more lenses if the doctor sees a higher 

volume of patients in a day. Fred Niemann, Jr., Tr. 999-1000. 
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In instances of di rec t employer-employee relationships, it was 

suggested that corporations whose profits depend upon the sale of 

glasses could reasonably be expected to urge employee-doctors to 

perform shorter exams and see more patients so that a greater 

number of lenses could be prescr i bed . Niemann, Tr. 1005: See 

also Dr . Thurman James Ray, Tr . 2449 . 

22 . In commercial settings other than where a direct 

employer-employee relationship exists, such as the practice of 

optometry under a leasing arrangement with a chain opticianry , or 

under a franchise arrangement, it was argued that the economic 

pressures imposed by such arrangements are of a nature as to 

pressure an optometrist to practice high volume optometry . It 

was suggested that the consequences, insofar as the thoroughness 

of eye examinations is concerned, would be essentially the same 

as if the pressures of an employment situation existed. Dr. 

Charles Beier, Kansas State Board of Examiners in Optomet ry, Tr. 

2136-37; Or. William C. Van Patten, Nevada State Board of 

Examiners in Optometry, Tr. 2251-53. 

23. Many leasing and franchising arrangements may be subject 

to "fee splitting'' statutes and regulations under the 

interpretations of various jurisdictions . Leasing arrangements , 

for instance, between optometristi and nonoptometrists, based on 

a percentage of gross revenues are regarded as being "fee 

splitting" in some jurisdictions. Dr. Van Patten, of the Nevada 

State Board characterized such arrangements as resulting in a 

loss of autonomy on the part of the· optometrist and labeled such 

leasing arrangements as only a subterfuge for fee splitting . The 
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witness advised that whoever holds the lease is benefitting from 

the fruits of an individual optometrist's worth and that the loss 

of autonomy results in harm to the consumer. Van Patten, Tr. 

2251-53. Franchising agreements would be in violation of Nevada 

state laws prohibiting fee splitting, according to the witness, 

who indicated that such agreements are harmful to the consumer 

because the optometrist is limited by where he buys his 

materials, thereby losing his autonomy. Even in franchising 

agreements which did not place the optometrist under a 

requirement to buy materials or use a franchisor's laboratory, 

the witness would still have reservations about the form of 

practice. Van Patten, Tr. 2256-57. It was also suggested, in 

connection with lease arrangements, that the cancellation clause 

in a lease is purposely established for a short period of time, 

perhaps 30 days, as another method of controlling a lessee

doctor, to enable the lessor to set hours and days of operation 

and controlling the percentage of prescription business which is 

steered to a lessor-optician. Dr. Robert C. Corns, Tr. 271-73. 

24. Individual noncommerical optometrists offered personal 

views on the alleged lack of patient concern and quality of eye 

care on the part of commerical establishments, illustrated by 

means of anecdotal statements concerning patients previously 

under the care of commercial optometrists who had later come to 
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the witnesses for attention4 , or the recounting of previous 

experiences derived while in the employ of commercial optometry.s 

While these anecdotes serve to illustrate the concerns about 

commercial optometry by those opposing the Commission's proposal, 

the record does not afford any basis for concluding that the 

experiences recounted by these individuals represent more than 

isolated occurrences. 

25. Optometrists practicing under various forms of so-called 

commercial relationships vigorously oppose the allegations of 

those supporting continued enforcement of statutes and 

regulations restricting employer-employee and other 

relationships. The principal organization representing 

commercial providers argues that, notwithstanding their form of 

business organization, all optometrists are trained in the same 

schools of optometry, pass the same licensing examinations, use 

the same equipment, attend the same continuing educational 

courses, face the same requirements for the acceptable standard 

of care under state law and in civil suits for malpractice and 

provide the same ophthalmic goods to their patients. The same 

incentives to provide quality optometric service to patients and 

to be financially successful exist in both private practice and 

practices affiliated with vision care firms. Further, it is 

4 See, for example, testimony of Dr. James Honaker, President, 
Kentucky Board of Optometric Examiners, Tr. 733; Dr. Leonard 
Strulowitz, New Jersey Board of Optometrists. Tr. 21. 

5 See, for example, testimony of Dt. P. Harold Woodring, Tr. 
2346;-Dr. Gary Schwab, Tr. 2479. Se~ also Cathy Dabb for 
testimony by a non-optometric employee in a commercial firm, Tr. 
2421. 
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urged that all optometrists are professional, deriving income 

from their services and the sale of the products they prescribe. 

This argument concludes that all optometrists are therefore 

"commercial." NAOO, R- H-78a at i - ii. Indeed, in this regard, 

many witnesses appearing on behalf of various state boards agreed 

that the proposed rule would not affect the authority of the 

various states to establish educational or licensure requirements 

for optometrists, or minimum equipment requirements or minimum 

examination requirements. 6 Rulemaking opponents do not agree, 

however, that the same incentives for quality service exist in 

private and commercial practices. 

26. Witnesses associated with the practice of commercial 

optometry in various capacities disputed the characterization of 

commercial practice advanced by rule opponents. In particular, 

it was repeatedly argued that the professionalism and ethics of 

the individual practitioner will be the determinant as to whether 

quality care is rendered in a commercial setting and not the 

particular form which an individual practice may take. Dr. 

Richard Zaback, Tr. 1913; Moroff, Tr. 2028. It was agreed that 

interference with the professional judgment of an optometrist by 

a nonoptometrist could and should be prohibited by state legis

lation. Jonathan Solish, R. H. Teagle Corporation, Tr. 1363. 

27. Individual practitioners in the commercial area, 

6 See, for example, testimony of Arkansas Attorney General Steve 
Clark, Tr . 3040-42; Dr . Harold Glazier, President, Maryland Board 
of Optometric Examiners. Tr . 932; Dr. Dennis Kuwahara, Chairman, 
Hawaii Board of Examiners in Optometry, Tr. 1393; Dr . Burt C. 
Corwin, President, South Dakota State Board of Examiners in 
Optometry, Tr. 1793. 
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representatives of commercial opticianry employing optometrists 

and others contend that the quality of eye examinations rendered 

in commercial environments is at least the equal of that provided 

by private practitioners. It was pointed out that the quality of 

care is important to commercial establishments because the 

reputation of the establishment is based on the care it renders . 

R. M. Feldman, Spectron, Inc., Tr. 90-91. Efforts to control the 

quality of care being delivered by employed optometrists include 

annual audits and record reviews by the employing corporation, 

Franklin D. Rezak, Cole National Corporation, Tr. 331; shopper 

surveys to insure compliance with minimum examination 

requirements, Dr . Arnold Goodman, Sterling Optical Co., Tr. 336; 

continuing education seminars on various topics aimed at making 

sure practitioners are aware of contemporary standards, David 

Loomis, Pearle Vision Centers, Inc., Tr . 338. 

28. Employees of commercial organizations uniformly 

testified that they were not placed ~nder pressure to examine a 

minimum number of patients each day or write a certain number of 

prescriptions. See Dr . Mark Allmaras, Tr. 2031. Certain 

commercial employers stated, however, that compensation may be 

paid, in part, based upon the number of examinations given on a 

particular day and the number of contact lenses prescribed, while 

indicating that optometrists in such cases were paid a basic 

salary and that a bonus was paid on examinations and a commission 

on sale of contact lenses. Dr. James Ellis, Tr. 1964-66. Other 

employers indicated, however, that salary was the sole 

compensation received by an employed optometrist while advising 
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that the salary was not tied to an amount or volume of business 

done by an employed optometrist. Rezak, Tr. 352. Still others 

compensated employees with a minimum guarantee in fees. Jerry 

Ingalls, Western States Optical , Inc . , Tr. 2182 . 

29. In employment situations, commercial employers are in a 

position to impose specific requirements to insure quality and 

uniformity of optical examinations . Rezak, Tr. 331; Goodman, Tr. 

335. However, in commercial situations in which a corporation is 

a lessor or franchisor, the corporations admit to problems 

controlling quality of care during the examination process. In 

such instances, if a corporation is attempting to control the 

quality of care of a franchisee or lessee, state boards of 

optometry have demonstrated that they will come down and take 

disciplinary action, including revocation of the lessee's or 

franchisee's license. Rezak, Tr. 331. 

30 . Commercial firms admit that action by state boards of 

optometry threatening discipline of a leasing or franchised 

optometrist, where quality control measures are instituted by the 

commercial firm, is obviously harmful to the optmetrist himself 

and regarded as harmful to the lessor (or franchising) commercial 

firm as well. Rezak, Tr . 331-32; E. Dean Butler, Precision Lens 

Crafters, Tr. 334. 

31. Commercial corporations believe that employing an 

optometrist is more likely to ensure that better and more compre

hensive examinations will be given to patients than may be the 

case by lessees, (and presumably, franchisees) because corporate 

quality of care policies can be asserted against the employed 
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optometrist. Rozak, Tr. 340 . 

32. Commercial optical corporations believe there is no 

better way to deal with the quality of care issue in connection 

with lessees than through the lease instrument itself and pro

visions therein which pe r mit a leasing corporation to terminate a 

lease if problems of quality are beginning to develop. According 

to the corporations, short term leases with optometrists permit 

corporations and leasing opticians to deal in an indirect way 

with a quality issue or any other issue that may relate to the 

corporation's overall reputation. Rozak, Tr. 341-42. In 

addition to non- payment of rent, examples of matters giving rise 

to lease termination include failure to appear at the practice or 

acting in a grossly unprofessional manner. Dr. Steve Tuckerman, 

Tuckerman Optical Co., Tr. 2070 . The commercial position on the 

use of leases quite naturally reflects a sharpl y differing view 

from the view of those who contend that short term leases are 

merely another economic restraint placed on the optometrist in a 

commercial environment to insure that the generation of income is 

the paramount consideration in the optometrist's practice . 

Corns, Tr. 266-67. 

33. Leasing is one of the major contractual arrangements 

between commercial firms and optic'ans in areas in which the 

employer-employee relationship is banned. Leases are generally 

negotiated between a corporate optician and a leasing 

optometrist. In many instances, the corporate firm subleases 

space from a general merchandiser such as Sears or Montgomery 

Ward, establishes an optical department within the store and then 

-38



subleases a portion of the leased space to an optometrist. The 

leasing fee may be paid based on a percentage of gross income, 

Solish, Tr. 1367 , or as a flat fee, Allmaras, Tr. 2030 . The fee 

will ordinarily include both office space and equipment and 

permit the lessor to provide both optical and optometric services 

at one location . Feldman, Tr. 80 . The fee appears to be low in 

the instances reported in the record and the explanation is 

offered that rents are set on the low side to attact new 

practitioners, usually people recently out of optometric school 

and not in a position to make a major investment in a private 

practice themselves. Feldman , Tr. 98- 99; Rezak, Tr. 354. 

34. In franchising arrangements between a franchising 

corpo ration and a franchisee optometrist the franchisee pays a 

fee for the purpose of operating unde r the franchised tradename 

or trademark. Under such arrangements, franchisees gain benefits 

from group buying arrangements and economies of scale, together 

with whatever expertise and support system may be provided by the 

franchisor. Loomis, Tr. 355; Solish, Tr. 1364-65; Dr. Barry 

Davis, Texas State Optical, Tr. 1963 . Franchised optometrists 

usually conduct their practices in close proximity to the optical 

dispensary of the franchisor . Generally the fee paid by these 

franchised practitioners is a percentage of gross revenues. 

However, individual franchisees testified that their franchise 

agreements do not contain requirement s for minimum volume or 

revenue to be paid the franchisor. The overall franchise fee 

may, however, reflect costs to the franchisor for setting up the 

individual optometric fra nchise, including the actual 
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construction of a building and the equipping of the practice . 

See Zaback, Tr . 1956. 

35. The advantages of franchising, as contrasted to company

owned chain operations, include the possibility of expanding 

across state boundaries much more rapidly if one is not limited 

to the use of one's own capital and human resources. The ability 

to provide incentives to one who operates his own business in a 

way such incentives cannot be provided an employee was described 

as a non- economic advantage. If one operates his own company, 

additional labor can be translated into additional dollar s , 

providing a level of incentive which cannot be supplied by a 

company that manages by hiring and firing employees. Philip F. 

Zeidman, International Franchise Association, Tr. 610 . The 

franchising industry itself has argued, in connection with this 

proposal, that franchisors establish a system, the great bulk of 

which has to do with the operation of a business, advertising, 

layout appearance, site selection, employee selection, promotion, 

marketing, trade press, etc., which does not place a franchisor 

in the position of controlling the professional conduct of the 

optometrist . Zeidman, Tr. 615. 

36. Franchisors argue that "fee splitting" laws are being 

improperly applied to the franchising situation . The franchisee 

is not fee splitting but paying for the use of a trademark. The 

franchise royalty is the predominant technique a franchisor uses 

as the reimbursement for the value of its name, its system, 

expertise, etc . The only single measure of value is gross volume 

of revenue produced, pa i d in the form of the franchise royalty. 
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Zeidman, Tr . 611; Loomis , Tr. 3 55. 

37. Practitioners and others involved with optometry in a 

c ommercia l set ting s t a t e that present day off ices are furnished 

with the latest in equipment to permit the administration of 

complete optometric examinations. Davis, Tr . 1915 ; Zaback, Tr. 

1956. In this regard, the record does not indicate that 

allegations concerning lack of quality care on the part of 

commercial optometry are generally attributed to lack of the 

necessary equipment to carry out the examination and detection or 

diagnostic processes. 

38. The employment of an optometrist by unlicensed persons 

or firms is the most often cited relationship giving rise to 

support for restr~ctions o r prohibitions on the practice of 

commercial optometry. Throughout the proceeding, professional or 

private practice optometrists characterized the employer- employee 

relationship as one which placed restrictions on the scope of eye 

care rendered, either by coercing employed optometrists to 

perform assembly line examinations or by failure to conduct 

adequate examinations due to erosion of optometic skills caused 

by the methods of commercial practice . The employer - employee 

relationship is also alleged to dilute the doctor - patient 

relationship due to lack of contiriuity of care or the failure to 

provide or control follow- up care. Dr . John Kennedy, Tr . 1150 ; 

Dr. Jay Enoch, Tr. 1885- 86; Honacker , Tr. 704; Glazier , Tr. 899 

900 . Likewise, the finger of accusation was pointed at the 

commercial optometrist as having implicitly surrendered 

professional integrity in order to satisfy an employer and gain 
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compensation for his work. See Conner, Tr. 659: Easton, Tr. 

151. Patient care suffers when so-called big business controls 

the doctors and that priorities get reversed with volume and 

profits coming ahead of patient care. See Dr. Jeffery Gonnason, 

Tr . 1218. Private practitioners, when questioned on whether the 

prof it motive applied to their practices agreed that while this 

was true, the independent optometrist's first loyalty is to his 

patient and the pat ient's health. See Conner, Tr. 659 . At least 

one private practitioner did agree that with a light case load or 

limited patients, the private practitioner might be subject to 

economic considerations as well. Dr. v. Eugene Mccrary, Tr. 

180. There was acknowledgement that optometists who employ other 

optometrists could also dictate that these employees follow the 

types of examination practices which are alleged to result from 

employment by lay persons or corporations. Easton, Tr. 141. 

Nothing in this record indicates that optometrists employing 

other optometrists may not, if they wish, establish limitations 

on time for examinations, offer financial incentives for the 

number of patients seen, or require they resort to other 

practices which form the basis for some commercial practice 

restrictions. 

39. Private practitioners and others were in general 

agreement that the lack of quality which is alleged to be found 

in commercial practices is due to the system or type of practice 

itself and not to any deficiency in the training or 

qualifications of those graduating from optometric schools who 

may enter the commercial field upon graduation and after 
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licensing. See Mccrary, Tr. 177; Beier, Tr. 2112. 

40. Corporations and others in the commercial field believe 

that enforcement of restrictions on commercial practice results, 

in many instances, from bias on the part of state boards of 

optometry inasmuch as such boards are usually composed of 

private, noncommercial practitioners and/or appointed citizen 

members. The clear implication of this testimony is that 

commercial optometry does not receive a fair hearing in most 

jurisdictions because of lack of representation on these 

boards. Feldman, Tr. 83; Ellis, Tr. 1929-31; Ingalls, Tr. 

2171. It appears, from the record, that noncommercial 

optometrists hold membership on only two state boards, Texas and 

Ohio. Ingalls, Tr. 2178. Texas has balanced representation with 

a nine member board composed of 3 private and 3 commercial 

members as well as 3 lay persons. Dr. E. Richard Friedman, Tr. 

2404. The President of the Ohio State Board of Optometry is also 

a former practitioner in the commercial field and the owner of a 

regional optical company. Tuckerman, Tr. 2027. 

41. Addressing the major type of restriction covered by 

§456.4(a){l ) the trade association for opticianry took the 

position that laws and regulations which prevent an optical 

dispensing firm from associating with prescribers gives 

prescribers who themselves dispense or who own interests in 

optical stores an unfair competitive advantage. State laws that 

prevent financial or other associations that would otherwise be 

lawful between doctors and lay persons or opticians are unfair, 

and such laws and regulations prevent competition among 
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providersr it is argued. Optometrists can hire opticians or 

others to sell and dispense glasses and lenses. Opticians are 

totally dependent on the prescription of the doctors in order to 

sell and should have the right to employ refractionists and to 

lease space to or from them. Donald L. Klauer, Opticians 

Association of America, Tr . 628. 

(b). §456 . 4(a)(2) of the proposal is directed toward 

prohibitions or restrictions which limit the number of offices an 

optometrist or seller may own or operate . 

42. While general quality of care arguments were made in 

connection with this issue, specific arguments concerning lack of 

continuity of care or control of patient follow-up were also 

raised . The staff report advises that the overriding objection 

to branch off ices is based on the view that the owner of an 

optometric practice should be physically present to insure the 

adequate performance of his or her employees. R-B-2-1 at 32. 

43. Although several jurisdictions impose no limitation on 

the number of branch offices a practitioner may have, (See R-B-2

1 at 28), private practitioners appearing from those areas in 

which branch office restrictions do exist were strongly 

supportive of the continuation of the restrictions. While 

generally affirming the overall justification as reported by the 

staff, specific concern was also expressed that a branch office 

practice, particularly where optometrists present other than the 

person in whose name the branch office is operated are present, 

will offer lower quality care due to lack o f adequate 

supervision . Dr . Martin G. Raymon, R- H-39 at l; Dr. Lewis A. 
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Smith, R-H-54 at 1. Others argued that as branch office 

operations expand, the ability of the practitioners in whose name 

the office is licensed to personally see individual patients is 

diminished and, with lowered personal interest in individual 

patients, the practitioner's interest in the branch practice may 

become purely monetary. Dr. John Kavanagh, R-H-58 at 1. Still 

others described branch off ice restrictions as necessary to keep 

individual practitioners from spreading themselves too thinly. 

Beier, Tr. 2143. Lack of continuity of care was repeatedly 

stressed as another reason for branching restrictions. The 

argument is made that a patient who seeks out a practitioner for 

continuing care is entitled to see the same practitioner on each 

visit, but by visiting branch offices these patients may not be 

assured of seeing the same optometrist . Dr. Ronald L. Fiegel, R

H-65 at 2. Concern was e xpressed that patient confusion may 

result in branching situations as to whom is providing the 

care. It was suggested, in these situations, problems will be 

created for patients with acute needs and may place pressure on 

the optometrist to have care provided by unqualified personnel 

when the optometrist is not available. Dr. Merle K. Pickel, Jr., 

R-H-96 at 1. Others alleged that optometrists may require 

unqualified lay personnel to examine patients due to doctor 

unavailability in order to maintain branch offices in 

operation. Dr. Rick D. Bauer, R-H-126 at l; Dr. J. William 

Clement, R-H-139 at 1. 

44. Some witnesses supported restrictions on the number of 

branch of f ices a practiti oner may ha ve, but do not support an 
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absolute ban on branch offices. Generally, these witnesses would 

limit offices to a total of two, that is, the home off ice and one 

branch off ice , in the belief that two is the number that one 

person can handle competently and professionally. Mccrary, Tr. 

168. It was conceded, however, that as the number of 

optometrists in a practice increased, it is at least mathe

matically possible that the number of branch offices which could 

be operated competently may be increased. Mccrary, Tr. 194. 

45. Where permitted, both private practitioners as well as 

commercial practitioners are found to operate one or more branch 

offices. Glazier, Tr. 929. Where states do not restrict the 

number of branch offices, a satisfactory level of care apparently 

can be maintained, particularly in practices in which more than 

one optometrist is associated. Glazier, Tr. 930. 

46. Optometrists with commercial affiliation and others, 

including opticians, opposed continued enforcement of branch 

off ice restrictions. NAOO observes that the impact of branch 

office restrictions falls primarily on individual optometrists. 

There is also a significant effect on vision care firms. Branch 

office restrictions prevent vision care firms from employing or 

leasing to an optometrist for optometric coverage at multiple 

locations, for example. Optometrists who own franchises and 

achieve enhanced efficiency in marketing, advertising and 

purchasing through affiliation with other franchises, may be 

prevented from owning multiple off~ces, or from achieving 

staffing efficiencies in off ices they are permitted to own, by 

branch office restrictions. R-H-78a at 60. It is contended that 
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no public interest can be discerned which is served by limiting 

optometrists to personally practicing at only one location or 

from owning practices at which employees, lessees, or independent 

contractors may practice. R-H-78a at 63. Eyexam 2000, a 

commercial optical firm employing optometrists is permitted by 

the rules of the State Board of Optometry to operate only two 

offices in the State of Kentucky, for instance. The founder of 

Eyexam 2000 advised that he would lose his license to practice in 

Kentucky if he opened a third off ice. Inasmuch as his company is 

a multi-state commercial optical concern employing more than 50 

optometrists, he stated that he failed to see how the opening of 

a third off ice in Kentucky would do anything other than imporve 

the availability and quality of eyecare services in the state. 

Ellis, HX-J-48(c) at 3 and 6. Another witness, commenting on the 

effect of the statutes in California, pointed out that while the 

state does not prevent an optometrist from owning, maintaining, 

or operating more than one branch off ice as long as he is in 

personal attendance at each of those off ices 50 percent of the 

time, the state statute also makes it a misdemeanor to maintain 

more than one branch office. According to the witness, the 

prohibition against branch offices has been viewed as effectively 

limiting any California optometry franchise to two locations. 

Solish, Tr. 1359. 

47. Representatives o f state governments offered various 

reasons for restrictions on the number of branch offices. For 

instance, the representative of the · Kentucky Board of Op tometric 

Examiners indicated that if the current restriction is lifted, 
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corporations would establish multiple off ices thereby misleading 

consumers into believing they could receive the services of a 

particular doctor at a certain branch office. Kentucky has also 

apparently experienced enforcement problems in the past in branch 

off ice locations because indication was given that despite a 

requirement the full name of an optometrist available to give 

service be disclosed in a branch office, the disclosure is not 

always made. These enforcement problems are cited as the basis 

for objecting to the lifting of branch office restrictions. 

Honaker, Tr. 704-05 and 710. Others emphasized that restrictions 

are necessary to keep optometrists from being "spread too thin", 

Beier, Tr. 2143, and advised that the inability of a state to 

restrict the number of branch offices creates a problem of 

accountability for professional services. Donald C. Jackson, 

Georgia State Board of Examiners in Optometry, R-E-24 at 2; Dr. 

R. Lewis Scott, Secretary-Treasurer, International Association of 

Boards of Examiners in Optometry, Inc., R-E-28 at 1-2. In some 

instances, states report that there are no restrictions on the 

number of branch off ices which an optometrist may open, but 

advise that certain clearance procedures must be observed which, 

in essence, do not appear to limit the right of an optometrist to 

open a branch office. However, the manner in which these 

clearance procedures are implemented is not disclosed on the 

record. A representative from the State of Maine testified that 

while Maine does not limit the number of offices which may be 

opened, it is necessary that an application be filed with the 

State Board of Optometry and that the board determine whether the 
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opening of a branch off ice is in the public interest. The 

witness indicated that "need" is one criteria to determine 

whether the branch office would be in the public interest, as 

well as the question of whether the doctor can properly service 

the branch office. Dr. Norman Varnum, Maine Board of Optometry, 

Tr. 758-59. Otherwise, optometrists may open only one branch 

office without the board's permission. Varnum, Tr. 758. The 

State of South Dakota permits any number of office locations, but 

new rules will require that application be filed with the state 

board before a new off ice is opened and that the office be 

inspected. Corwin, Tr. 1782,1790. North Carolina does not 

restrict the number of branch off ices, but does require that each 

practice location be registered with the state board and 

duplicate licenses obtained for each branch. Dr. John Robinson, 

North Carolina Board of Examiners in Optometry, Tr. 2966 . 

Likewise, Nevada has no limit on the number of branch offices 

which may be operated, but the board of optometry has rules in 

effect which require that if an off ice is open, the individual 

optometrist whose name is on the door must spend 50 percent of 

his time at the establishment. Van Patten, Tr. 2262. The net 

effect of this regulation, like that in effect in California, 

would seem to limit individual optometrists to two offices, a 

main office and a branch off ice, accounting for 100 percent of 

the doctor's time. 

48. Individual private practitioners and others offered a 

variety of justifications for current restrictions on branch 

offices. One witness placed the restrictions in Oklahoma in a 
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historical context, testifying that the old rationale for 

restricting branch offices was sanitation. However, he gave as 

the most recent reason for the restriction the need to accomodate 

new doctors coming into the state, primarily from optometric 

school. Noting that Oklahoma permits one branch office, the 

witness testified that anytime someone establishes a branch 

office, it kills the potential for a full-time off ice. Defending 

the view that branch office restrictions are not anti

competitive, the witness believes that competition occurs through 

actions of the state board to bring more optometrists into the 

state, rather than increasing the opportunity for an optometrist 

already in the state to practice through a branch office. 

J. Leroy Oxford, Oklahoma Optometric Association, Tr. 2559-60, 

2562. Other individual practitioners testified that various 

states do not limit the number of branch offices but require 

additional licensing through state boards, Gonnason, Tr. 1245-47, 

or some form of notification to state boards, Dr. Raul Alderette, 

Colorado Optometric Association, Tr. 1738. The most often noted 

objection to relieving bans on branch off ices relates to the 

alleged inability of an optometrist operating several branch 

offices to assume personal responsibility for patients visiting 

the various offices. Easton, Tr. 141; Mccrary, Tr. 173-74. It 

was urged that even in those situations where an optometrist 

hires other optometrists to work in one or more 

branch offices, the restriction is still practical, since those 

working with him can operate outside his direct control in 

multiple-branching situations. "The owner of the practice is the 
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one licensed to practice at this location, yet patients may not 

be under his direct control and care." Raymon, R-H-39 at 1. One 

practitioner advised that a doctor can only maintain a limited 

number of offices himself, and that it is outright public 

deception for a doctor's office to be labeled under one name and 

yet be serviced by another doctor, not to mention the possibility 

of lay personnel examining patients. Bauer, R-H-126 at 1 . 

49. A staff-sponsored witness addressed economic consider

ations relating to branch off ice restrictions concluding that 

such restrictions control the production and delivery of 

services. They limit volume and therefore volume-related 

economies. According to the testimony, these restrictions limit 

return to trade names and retard the development of quality 

control techniques that might be used across multiple outlets, 

and such restrictions restrain the production and delivery of 

services and would show up in the price of services that 

consumers finally pay. John E. Kwoka, Jr., Tr. 498, 512. A 

practitioner in a written statement submitted for the record 

offered essentially the same observation in more personal 

terms. " ... based on our own experience over several years, we 

can see that larger practices tend to be better organized and 

more efficient. With the installation of computerized 

bookkeeping systems and word processors our administrative costs 

have decreased. And with a larger practice we are able to 

purchase goods at lower costs ... we are able to provide 

professional services and goods to the public at less cost than 

if we practiced separately and apart from each other." Dr. Miles 
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J. Newman, R-H-90 at 2. 

(c). S456.4(a)(3) of the proposed rule seeks to eliminate 

enforcement of restrictions prohibiting an optometrist from 

practicing in a pharmacy, department store, shopping center, 

retail optical dispensary or other mercantile locations. 

so. The staff report asserts that location restrictions are 

imposed in a number of ways. Thirteen states restrict by statute 

the ability of optometrists to locate in mercantile 

establishments. In fifteen other states, location of optometric 

practice is restricted through board of optometry regulations. 

Generally, these provisions state that an optometrist's license 

to practice may be revoked or suspended for practicing in an 

off ice not devoted exclusively to the practice of optometry or 

other health care profession, or where material or merchandise is 

displayed pertaining to a corrunercial undertaking not bearing any 

relation to the practice of optometry or other health care 

profession. The practical consequence of the restrictions, 

according to the staff report, is to eliminate the possibility of 

locating an optometric practice in a department or drug store. 

The staff further reports that another category of location 

restrictions seeks to prevent optometrists from locating near 

retail opticians. These restraints on "side-by-side" operations 

are for the purpose of preventing any patronage system from 

developing. The staff concludes, however, that this type of 

restriction may also prevent the gr?wth of high-volume 

practice. Sever al courts have held that statutory provisions or 

board of optometry or opticianry regulations prohibiting 
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mercantile location are constitutional and within the state's 

police power. In general, courts have applied a rational 

relation test and have been unwilling to delve into the merits of 

the quality justification offered in support of location 

restrictions. R-B-2-1 at 18-20 . 

51. Based upon its assessment of these restrictions, staff 

concludes that side-by-side practices appear to have developed to 

provide the functional equivalent to mercantile location and 

corporate employment in areas where those practices are banned. 

R-B-2-1 at 19-20. The report also observes it is asserted that 

large retail optical firms rely on convenient locations to 

attract customers and obtain a substantial portion of their 

business from walk-in customers. If true, the ability of an 

optical firm to operate in a high traffic area such as a shopping 

center or department store may ultimately determine whether it is 

possible to develop a high-volume practice. In addition, if 

side-by-side operations were permitt'ed, nondispensing 

optometrists might be able to co~pete for patients who prefer 

one-stop shopping and, therefore, ordinarily select the services 

of a dispensing optometrist or ophthalmologist. R-B-2-1 at 18, 

note 51 at 19. 

52. NAOO contends that the laws and regulations which 

prohibit optometrists from locating in mercantile locations were 

adopted specifically to prevent optometrists from obtaining the 

exposure to prospective customers which accompanies such a 

practice location. It is asserted, · in this regard, that 

practicing in convenient locations not only benefits patients, it 
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enhances the business opportunities for the optometrist. 

Customers attracted to a department store, pharmacy, mall, strip 

center or shopping center to buy other goods and services, or to 

patronize other businesses, are exposed to the services offered 

by a vision care firm practicing at such a location. It is 

argued, for example, that consumers satisfied with the service 

and quality at a particular pharmacy when purchasing prescription 

drugs, over-the-counter medicines, and other health care products 

may choose to avail themselves of optometric services offered at 

those locations. R-H-78a at 46. NAOO believes that no 

meritorious quality of care argument to support these 

restrictions can be discerned. With the exception of those few 

optometists who own the real estate on which their practices are 

located, all optometrists practice on premises leased from 

commercial landlords. There is no basis for argument, it is 

stated, that landlords who operate retail businesses will subvert 

the professional judgment of tenant~optometrists in an effort to 

increase profits, while other commercial landlords will not. In 

fact, logic suggests that the opposite would be true, according 

to NAOO. A retail business which serves as the landlord for an 

optometric practice does not harm the goodwill associated with 

the host's primary business by providing substandard care. The 

leases that many host department stores sign with optometrists 

obligate those practitioners not to harm the reputation of the 

host and to resolve all disputes w~th patients to the patients ' 

satisfaction. R-H-78a at 47-48. Concerning restrictions on 

side-by-side practice, NAOO states that while few states totally 
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prohibit lease agreements between optometrists and opticians, 

many states have adopted laws and regulations which impose 

unwarranted costs on those practices by forcing optometrists who 

lease space from vision care firms to physically separate their 

practices from the firms. These restrictions have given birth to 

a form of business organization commonly referred to as the "two

door" or "side-by-side'' practice. In their strictest form, these 

laws require total separation of the practices. NAOO argues that 

separation of the optometrist and the optician hinders consumers 

who wish to use the services of an optician and optometrist at 

the same location. The dispensi ng optometrist examines and 

dispenses from the same location, which enables him to integrate 

the two functions. NAOO offers the view that while there is 

nothing inappropriate in the integration of these two functions, 

it is inherently inefficient when it is done by an optometrist 

personally performing both examination and dispensing functions. 

It requires a trained optometrist t~ spend a significant amount 

of his time providing dispensing services which could more easily 

be provided by a less highly trained individual who would 

perforce require a lesser level of compensation. NAOO concludes 

its argument stating that regulations which require total 

separation of the practices are ari obvious attempt to prevent the 

optometrist/optician combination from doing precisely what a 

dispensing optometrist does on a regular basis, examining and 

dispensing from one office . R-H-78a at 51-52. NAOO argues that 

the restrictions impose substantial· economic losses on 

optometrists and opticians in side-by-side practices in the form 
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of increased building and equipment costs as well as staffing 

costs. R-H-78a at 52- 58. 

53. The president of one commercial opticianry doing 

business in the State of Massachusetts testified as to what he 

described as the harassement by the State Board of Optometry 

involving optometrists subleasing space from his business in 

side-by- side situations. Although no Massachusetts statute 

specifically restricts the practice of optometry in mercantile 

establishments, according to the witness, he alleges that the 

Board of Optometry has interpreted state laws in a way calculated 

to find fault with any doctor who chooses to practice in a 

commercial location. The actions of the board, in his view, have 

caused doctors to leave otherwise viable practices and caused 
. 

other practitioners to shy away from entering into them . Because 

Massachusetts law specifically prohibits employment of 

optometrists by parties other than optometrists or ophthal

mologists, his firm enters into subleasing agreements with 

optometrists in order to provide optician and optometric care in 

one location. According to the witness, none of the 

investigations by the state board have focused on standards of 

care, but usually deal with the terms of lease, the number of 

locations, the kinds of doorways that optician and optometrist 

have to a common area or between the doctor's office and the 

optical shop, forms of advertising and how services are 

represented. The witness testified that the board has questioned 

rents under the leases as being too :high and accusing the 

optician of profiting from the practice of optometry, which is 
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unlawful. The board has also questioned some rents as being too 

low, accusing the optician of indirectly profiting from the 

practice of the optometrist and indicating that the optician may 

even be exercising some degree of control over the optometrist's 

professional prerogatives. The lease was also questioned by the 

board because it requires that the doctor be open for business 

for certain hours. According to the witness, the master lease 

with commercial locations generally requires that the opticianry 

be opened for business during certain hours. The board allegedly 

has further questioned the lease because it contains a relatively 

short termination clause, advising the witness that this gives 

the optician an ability to control the optometrist. Finally, the 

witness added that the board has stated that the connection 

between optometrists and opticians is ''inappropriate", but has 

not indicated what situation the board would find acceptable. 

Feldman, Tr. 79-82. In testimony, NAOO witnesses representing 

five major chain opticianry corporations advised that the 

evolution of conveniently locating vision care facilities in 

areas of high traffic such as shopping malls and operating these 

facilities under flexible time periods such as evenings and 

weekends has not only increased the business purposes of their 

professional employees but also se·rvices the needs of the 

consumer. It is claimed that these innovations have been 

accomplished without any diminution in quality of care. NAOO 

(Washington, D.C.) HX-J-8(a) at 2. In a statement generally 

urging the Commission to remove restrictions on commercial 

practice, one of the principal associations representing 
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opticians makes the point that if prescribers are permi tted to 

own, control or profit from ophthalmic dispensing services 

through business interests in dispensaries, then opticians should 

have the corresponding right to make readily access i ble to the 

public the services of r efracting doctors. It is argued that 

laws and regulations which restrict this right are unfair. The 

association also claims the consuming public benefits from 

competition within the retail eyewear delivery system, and from 

competition with those prescribers who have decided to 

dispense . OAA, R-H- 80 at 10 - 11. 

54. State officials commenting on the prohibition or 

restriction of practice in a commercial location testified both 

to specific sta t e requirements as well as the rationale for such 

restrictions. Generally, the practice of optometry in a high 

tr.affic area such as a mall was not deemed, of itself, to be a 

widely objectionable practice. In fact, private practitioners in 

many states ha ve practices in such areas. Beier, Tr. 2103 . The 

principal objection is practice inside a commercial location such 

as an opticianry or department store. State officials opposing 

relaxation of restrictions on practice in mercantile locations 

are generally of the view that prohibiting the practice of 

optometry in a mercantile establishment is necessary because the 

consumer is entitled to receive eye care in a professional 

atmosphere where professional, not business, standards are 

enforced. Strulowi t z, Tr. 16. Indication was also given that 

practice in a mercanti l e establ ishment, i.e., inside a dispensary 

or department store, d i ffered fr om practice in a shopp i ng mall in 
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that in a department store, for instance , opt ometry would be 

intermingled with the sale of general me r chandise and 

entrepreneurship will take over with the result that the visual 

examination and procedures performed by the optometrist will no 

longer be separated from the sale of glasses, tints, etc. Such 

situations were distinquished from side- by- side arrangements 

wherein the optometrist does not control the patient once the 

examination is completed and the patient departs from his 

office . Van Patten, Tr. 2259- 61. Others echoed the view that if 

practice inside a mercantile location such as a department store 

is permitted the result will be an attempt on the part of the 

mercantile location to control such things as the hours of 

service of the optometrist. Robinson, Tr . 2993 . Representatives 

from some states indicated that although optometric practice in a 

mercantile location in, for e xample, a side- by- side arrangement, 

is permitted, rules and regulations promulgated by state boards 

may still regulate signs, displays ~nd other modes of advertising 

to preclude misrepresentation or deception regarding the 

relationship between an optometrist and the lessor or commercial 

concern next door . Sidney W. Beckett, Washington State Board of 

Optometry, R- E-26 at 1. 

55. Private practitioners supported the views of many of the 

state representatives who commented on this restriction . It was 

asserted that prac t ice in a mercantile environment poses problems 

similar to those invo l ved i n corpo ra t e (i.e . , employer - employee) 

and franchised practices. As one practitioner stated the 

position, "[t]he rendering of health care in a feed store, a 
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furniture store, a department store next to a shoe store, to me 

this is a totally repugnant proposal to a thinking, reasoning 

person seeking health care." Mccrary , Tr. 173. Others viewed 

the consequences of a relaxation of the ban as permitting the 

placement of emphasis on economic gain over patient welfare, 

Pickel, R-H-96 at 2, and as an attempt to place professional 

health care on the same level as mass merchandising, Dr. Jerry L. 

Leopold, R-H-142 at 1. Not all private practitioners viewed the 

mercantile prohibition in the same light, however, some seeing 

the supposed evils of corporate employment as being paramount and 

suggesting that permitting optometrists to lease space in 

mercantile establishments would permit commercial practice but 

without the alleged abuses that occur in employment situations. 

Dr. Edmund M. Herb, R-H-87 at 1. 

56. Associations representing the retailing industry 

generally commented on the restrictions on the practice of 

optometry in mercantile locations by indicating that ophthalmic 

goods and services, like other consumer products, ought to be 

available on a competitive basis. If consumers prefer to 

purchase these goods in a noncommercial setting, that choice 

should be available as it is today. However, if customers choose 

to purchase in a commercial settirig, that choice too should be 

available. Robert J. Verdisco, Vice President, for Government 

Relations, National Mass Retailing Institute, R-D-5 at 1. 

Current restrictions were also criticized as sweeping too broadly 

and adversely affecting the average consumer's access to vision 

care while providing no measurable increase in quality. Tracy 
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Mullin, Senior Vice President, Government Affairs, National 

Retail Merchants Association, R- D-7 at 1. 

(d). §456.4 (a ) (4 ) of the Commission's proposed rule seeks to 

prohibit enforcement of any law, rule or regulation which imposes 

a trade name ban . 

57. The staff report asserts that such bans serve to impede 

the growth of commercial practice, generally prohibiting an 

optometrist from practicing under any name other than the one 

shown on his or her license or certification of registration . 

The report observes that these restrictions generally do not 

prevent an optometrist from working for another optomet~ist and 

holding themselves out under the name of a professional 

corporation. Thus, according to the report, these restrictions 

have a distinct discriminatory impact on nonprofessional 

corporations. The staff asserts that the discriminatory impact 

here is not that a professional cor~oration is able to use a 

traditional trade name but rather that individual optometrists 

can hold themselves out under a firm name which does not contain 

their individual name so long as that firm is a professional 

corporation or the name of a licensed optometrist who employs 

that individual optometrist. 7 Th~ staff report observes that 

trade name bans may indirectly restrict corporate practice and 

7 The staff report adv ises that the issue of trade name bans 
arose during the Eyeglasses I rulemaking and states the 
conclusion that trade name bans were not preempted by the trade 
regulation rule because t he intent of the rule was to eliminate 
burdens on the dissemination of information and not to alter 
state regulations regarding permissable forms of business 
practice . R-B- 2- 1 at 24. 
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the development of large commercial chains. Bans on the use of 

trade names may prevent providers from operating multiple store 

operations and developing goodwill based on the name and 

reputation of the firm. The staff also believes that trade name 

bans may inhibit effective mass-media advertising by large firms 

and, thus, indirectly restrict commercial practice even in those 

states where the commercial practice of optometry is otherwise 

permitted. According to the report, over time a trade name can 

provide consumers with important information concerning the type, 

price and quality of goods and services offered for sale in a 

trade name practice and that trade name bans, like advertising 

bans, restrict the free flow of commercial information. If the 

use of trade names does facilitate advertising which is often 

important to the success of large-scale commercial practices with 

numerous branch operations, these bans may have the indirect 

effect of precluding commercial practice. The report advises 

that twenty-one states prohibit by ~tatute the use of trade names 

by optometrists. These statutes provide that practicing 

optometry "under a name other than one's own name" shall 

constitute grounds for revocation or suspension of one's license 

to practice. In eight other states, the statutes do not refer 

explicitly to trade names but provide that the practice of 

optometry under a "false or assumed name" shall be grounds for 

suspension or revocation of one's license to practice 

optometry. An additional twelve states prohibit the use of trade 

names by optometrists through stat~ board of optometry 

regulations. Thus, only nine states and the District of Columbia 
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permit or are silent on the use of optometric trade names . R-B

2-1 at 23-27. 

58 . NAOO argues that consumers, over time, become familia r 

with trade names and identify those names with particular 

products and services and attribute certain levels of quality and 

price to such names . Trade name identification is found in the 

medical marketplace and, NAOO suggests, such identifying names as 

"Cataract and Implant Surgeons of Maryland", "Washington Eye 

Associates" or "Eye Surgery Associates" constitute such trade 

name identification, and are to be found in local telephone
' 

directories. Similarly, NAOO contends that such proper names as 

the Mayo Clinic, Cleveland Clinic or Stanford Medical Center are 

examples of institutions about which consumers are aware of the 

quality of services a vailable, while few could name any physician 

who practices at those institutions. It is also contended that 

Health Maintenance Organizations (HMO) such as Kaiser - Permanente 

and others provide an example of trade name practice which, over 

time, develop a reputation for the quality, price and 

availability of care provided . It is argued that while patients 

who subscribe to an HMO almost certainly know the name of the 

institution responsible for their care, they may not know the 

name of the individual physicians who practice on the staff of 

the HMO. NAOO states that trade names are an integral part of 

the business strategies of its member firms and that in every 

state such firms offer dispensing services under their respecti ve 

trade names. In most states, howe~er, the optometrists wi th whom 

these firms are affiliated may not practice under the same trade 
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names. These bans increase the costs associated with the 

effective marketing of an optometric practice, decreasing the 

ability of an optometric practice to expand inside its existing 

market or grow into new markets. Such bans often increase the 

operating costs of the optometric practice by forcing the 

optometrist who affiliates with a vision care firm to practice in 

a side-by-side configuration. Finally, it is argued that current 

laws have the effect of permitting the use of trade names 

benef itting private practitioners by not banning all trade names, 

and that existing prohibitions competitively harm optometrists 

who affiliate with vision care firms. R-H-78a at 68-69. 

59. The economic effects of trade name bans, according to 

NAOO are two-fold. They dramatically increase the cost of 

advertising since, as the number of practitioners practicing 

under a common trade name increases, significant economies of 

scale can be achieved. It is also argued that trade name bans 

increase the operating costs of optometrists who affiliate with 

vision care firms by requiring them to sometimes practice in a 

side-by-side configuration with a vision care firm, resulting in 

a needless duplication of business services. In the case of 

advertising, it is argued that trade name bans deter optometrists 

from engaging in the market research and testing of advertise

ments targeted to an audience that is likely to purchase their 

products or service. Although individual optometrists practicing 

under separate names could affiliate for the purposes of 

conducting market research and produce advertising copy, the 

likelihood that such common efforts will occur is significantly 
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increased when the practitioners can affiliate under a trade 

name. In connection with major media advertising, on television 

for instance, advertising which would be prohibitively expensive 

for a single practice may be well within reach for a group of 

optometrists practicing under a common trade name . R-H-78a at 

70- 74. 

60. It is argued that trade name bans have the same 

consequences as bans on employer - employee restrictions in some 

states, i.e., that in some jurisdictions trade name bans result 

in optometrists affiliated with commercial practices being 

required to physically separate their practice from that of the 

vision care firms from which they lease space. This physical 

configuration results in increased operating costs and prevents 

vision care firms from informing the public that eye examination 

services are available from an optometrist. R-H-78a at 74-75. 

61. Only the proposed rule provision concerning restrictions 

or prohibitions on employer-employee and other business relation

ships garnered more comment, both pro and con, than the provision 

concerning trade name bans. From the viewpoint of those opposing 

the proposals, if employer-employee affiliations between 

optometrists and commercial vision care firms are the threat to 

quality vision care they are alleged to be in this profession, 

trade name usage, especially by commercial optometrists, is a 

menace of nearly equal magnitude . Conversely, commercial vision 

care firms and optometrists feel that trade names are a highly 

useful, necessary, valuable adjunc~ to the advertising and 

practice of commercial vision care . Concerning current 
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restrictions on trade names the International Franchising 

Association comments that the restriction such bans place on 

advertising is similar to matters considered in recent contro

versies involving the real estate brokerage company, Century 21, 

and the Hyatt Legal Services operation. These two matters 

involved, among other things, requirements that the individual 

names of professionals be disclosed in connection with the use of 

trade names. Insofar as franchise arrangements are concerned, 

the association argues that recent legislation at the national 

level affirms that certain prohibitions are incursions on the 

Lanham Act permission of the right of a trademark licenser to 

advertise the trade name to the public. Zeidman, Tr. 595. 

62. A number of state officials testified as to the existing 

laws and regulations in their states . States having trade name 

bans believe their continued enforcement is required to avoid 

creating the situation of the "anonymous" doctor who can function 

with uncaring abandon, having little or no professional account

ability to the patient. It was argued that a trade name frees an 

optometrist from dependence on his personal reputation to attract 

patients and even allows him to assume a new trade name if 

negligence or misconduct casts a shadow over the old one. 

Further, by using different trade names at locations under common 

ownership, a chain operation could give the public the false 

impression of competition. Dr. Dennis Kuwahara, Hawaii Board of 

Examiners in Optometry, R-E-20 at ~· Similar concerns were 

voiced by other state representatives who indicated the belief 

that an optometrist should maintain his name and individuality, 
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Corwin, Tr. 1782, and expressing the fear that trade name usage 

can be a device for shedding a reputation for poor quality care 

through adoption of a new trade name, thereby confusing and 

deceiving the consuming public . Beier, Tr. 2098- 99. Others 

indicated t hat a change in trade names would be a device to hide 

allegations of malpractice from the public, Honaker, Tr . 705, and 

impair the ability of consumers to make informed decisions in 

obtaining optometric care. Dr . Arthur Gorz, Wisconsin Optometric 

Association, Tr. 1091 . Some states, while prohibiting an 

optometrist from practicing under a name other than his own will 

nevertheless permit an optometrist or group of optometrists to 

name their practice. North Carolina, for instance, will permit 

two o r more optometrists to call themselves "John Smith 

Optometric Associates" so long as John Smith's name appears in 

conjunction with the term "Optometric Associates." The witness 

from this state explained that a group of optometrists could also 

use the term, for instance, "Smith o'ptometric Vision Center", but 

could not use the term ''Smith Vision Center . " According to the 

witness, this construction of state law is intended to prevent 

opticians from describing themselves as vision centers when they 

are not. Robinson, Tr. 2993-94. 

63 . Private practitioners characterized the use of trade 

names as detrimental to the profession. Use of a trade name in 

advertising was described as selling a product rather than a 

service, telling the consumer that the product may be good for 

everybody and taking away the professional judgment of the 

indi vidual practitioner. Easton, Tr. 143. It was further argued 

-67



that trade names make it very difficult for the public to 

identify an individual doctor who may be responsible for 

providing less than quality care. Alderette, Tr. 1739. 

64. Several witnesses cited the Supreme Court decision in 

Friedman v. Rogers8 , upholding a Texas prohibition on the use of 

trade names against a challenge under the First Amendment as an 

indication from the highest court of the land that such names are 

an inherent source of mischief . The former chairman of the Texas 

Optometry Board who was serving a chairman at the time the 

lawsuit was undertaken appeared during the public hearings and 

quoted from the language of Justice Powell's decision which 

determined that the Texas statute under challenge was a 

constitutionally permissible one in furtherance of the state's 

interest in protecting the public from deceptive use of 

optometrical trade names. The majority opinion states that 

rather than stifling commercial speech, the Texas statute ensured 

that information regarding optometri'cal services will be communi

cated more fully and accurately to the consumer than it had been 

in the past when optometrists were allowed to convey the 

information through unstated and ambiguous associations with a 

trade name. Friedman, Tr. 2393 . Dr . Friedman also pointed out 

that since the time of the decision the Texas legislature has 

determined that a trade name ban is no longer necessary as a 

protective device and the ban was eliminated. Tr. 2394. 

Finally, the witness testified that since the elimination of the 

trade name ban, very few practices in Texas are now using trade 

440 U.S. 1 (1979) 
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names. He indicated that the current statute permitting use of 

trade names requires that a doctor must also display his own name 

in conjunction with the trade name. Tr. 2406. Based upon the 

experience in Texas, Dr. Friedman observed it seems appropriate 

that the Texas legislature arrived at its decision after 

monitoring the situation in Texas carefully and at close range. 

He observed that other states have enacted statutory prohibitions 

against trade names similar to the former Texas statute and asked 

whether these states, having determined that the bans are 

necessary, should not be allowed to monitor the needs of their 

own citizens. Tr. 2394. 

65. In the Friedman v. Rogers decision the Supreme Court 

identified three areas in which the use of trade names can be 

deceptive or misleading. First, a firm employing a trade name 

may experience a turnover of optometrists within the firm with 

the consequence that the reputation of the firm using the trade 

name may be based on the skills of optometrists no longer 

practicing with that firm. In the second instance, an optometric 

practice can assume a new trade name if the old one becomes 

associated with negligent practice or misconduct. Finally, trade 

names may be used to create a false impression of competition 

among shops under common ownership. 9 

66. State officials and private practitioners repeatedly 

cited these examples as reason for continuing enforcement of 

existing trade name bans . Others questioned the premise of the 

Commission's proposal in light of the Supreme Court decision. 

Id., at 13. 
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John M. Coady, D.D.S., Executive Director, American Dental 

Association, R-D-10 at 3. (It is unclear from Dr. Coady's 

submission whether states may have enacted similar bans relating 

to the practice of dentistry . ) The decision was also used as the 

basis for arguing that the Commission's stance in this matter is 

anti-professional. One who commented for the written record, 

citing the Friedman decision, argued that the final goal of 

professionalism of any vocation is to increase the personal 

commitment of the practitioner to a refinement of his knowledge 

and skills. Not to allow the state to use its police power in 

respect to achieving increased responsibility in professional 

practice must be seen as a detrimental intrusion by federal 

government into operations rightfully belonging to the state. 

Norris Class, Professor Emeritus, University of Southern 

California, R-F-2 at 2. The proposal was also characterized as 

sweeping too broadly in barring enforcement of trade name bans. 

The chairman of the Wisconsin Optometry Examining Board advised 

that it is not enough to have a law which requires only that the 

identity of an optometrist be disclosed to a patient at the time 

an eye examination is performed or ophthalmic goods or services 

dispensed . The consume r makes a choice of optometrists long 

before that point in time, it was ·argued, and the ability to make 

an informed choice requires that the indentity and location of 

the optometrist's practice be disclosed in a manner which permits 

a member of the public looking, for example, at the Yellow Pages 

to determine where that particular optometrist practices. 

Dr. Lloyd A. Milawitz, R-E-7 at 2. 
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67. Individual witnesses appearing in support of the rule 

proposal did not attempt to argue the particular merits of the 

Friedman decision, pointing instead to other considerations which 

the Commission should weigh in deliberating the trade name 

provision of the proposal. The witness representing the 

International Franchising Association stated that recent barriers 

created by state or local jurisdictions to impede the growth of 

franchising are quite broad in range and generally fall under the 

subject of commercial practice restrictions or advertising 

restrictions. He observed that generally these barriers have as 

their purported justification a variety of quite legitimate and 

salutary goals, " .•. protection of the consumer against deception 

and the like." Zeidman, Tr. 592. He argued, however, that the 

real question is whether the justifications are in fact adequate 

to support what are quite clearly anti-competitive consequences 

either in purpose or in effect of some of the restricti ons 

themselves. Tr. 592. In discussing the concept of franchising, 

the IFA accepted the Commission's definition of franchising as 

set forth in the Trade Regulation Rule: Disclosure Requirements 

Concerning Franchising and Opportunity Ventures. 1 0 According to 

the witness the first characteristic of a franchise is that the 

franchisee sells goods or services which meet the franchisor's 

quality standard and in cases where the franchisee operates under 

the franchisor's trademark or trade name or advertising or other 

commerical symbol designating the franchisor's mark or which are 

identified by 'the franchisor's mark. Tr. 590. Trade names 

16 C.F.R. 436 at 436.2. 
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benefit franchisees and provide "shorthand" information to 

consumers about the type, range, quality and price of goods and 

services available from the company using the trade name, 

according to IFA. Firms thus have an enormous incentive to 

develop and maintain the integrity of the products and services 

provided under their trade name because the entire package they 

offer is being judged continuously by consumers on the basis of 

the samples they purchase. Insofar as franchisors are concerned, 

they have a strong incentive to promote rather than cut corners 

on high quality service. Franchise agreements are often five or 

ten years in duration or longer, and offer renewals for similar 

periods. Franchisors are unlikely to risk long-term perceptions 

of low quality by customers for a short-term profit. 

Additionally, IFA states that franchisors face potential 

liability claims concerning the professional conduct of its 

franchisees, notwithstanding the otherwise arm's length 

commercial nature of the relationship . It is illogical to assume 

that it is in the franchisor's interest to promote low quality 

service. HX-J- 14 at 11. IFA also asserted that under franchise 

arrangements, most national and regional chains mount extensive 

advertising and promotion campaigns, and that some of 

franchising's symbols have the highest recognition level among 

consumers. System- wide campaigns provide much greater 

advertising support than a single businessman could afford. IFA 

also noted that franchisees benefit from the economies of scale 
> 

which are possible through collective buying power. HX-J-14 at 

10. Finally, in response to the allegation that trade names can 
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easily lead to deception because the trade name can be changed at 

will, the IFA witness testified that in the franchise context it 

does not happen . The franchisor has put a very substantial 

investment in the value of the name. The last thing the 

franchisor is going to do, according to the witness, is change 

that name because the first name has become devalued. The 

witness concluded by advising that name change is an extremely 

uncommon phenomenon and he could not imagine any public policy 

based upon an assertion that name change is a problem that needs 

to be dealt with. Zeidmen, Tr. 623-24. 

68. Representatives of commercial optical firms urging 

removal of trade name bans testified that they were unaware of 

any state jurisdiction which does not require an optometrist's 

name to be prominently displayed at a point in the professional's 

off ice and that if a prospective patient wants to inquire as to 

the name of the doctor, he or she will do so and the inquiry will 

be fully answered. It was argued that prospective patients and 

potential customers rely upon the trade name for a certain level 

of service, a certain level of expectation. Rozak, Tr. 358. It 

was also argued that in connection with advertising, particularly 

broadcast media advertising, use of ·a trade name is important 

since, in a 15-30 second radio or television commercial, the 

average prospective consumer is not going to be able to identify 

a particular optometrist when the advertising is intended to 

cover commercial locations which may number from 5 to 20 in an 

area. Rozak, Tr. 358-59. Using one commercial firm and its 

affiliated optometrists in the Chicago trade area as an example, 
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it was asserted that the use of a trade name to advertise six 

locations enables the commercial firm to reduce the cost of an 

eye exam to the consumer over what it would cost to advertise 

without a trade name. The cost of six separate sets of print 

advertising, published six times a year to permit identification 

of the optometrists in each of the six locations, would 

substantially increase the cost of eye examinations when compared 

to trade name advertising which would permit all locations to be 

covered under one advertisement. Butler, Tr. 359. Although 

individual advertising permits the prospective patient to 

identify the doctor at a particular location, it was observed 

that the same information becomes available when the patient 

arrives at the door of the location, the doctor's name is on the 

door of the office, he wears the name (presumably on a name tag) 

and his diploma is in his office. Butler, Tr. 359-60. The owner 

of a commercial optometric practice which uses a trade name where 

permitted by law in a practice with ~O associated optometrists 

observed that he has a very large business at stake and cannot 

afford the risk of substandard eye examinations. Ellis, HX-J

48(c) at 3. His optometric practice is affiliated with the 

commercial dispenser represented by the witness E. Dean Butler, 

and his statement reinforces Mr. Butler's testimony that the cost 

of an individual eye examination in the Chicago area would 

increase substantially if individual practice locations must bear 

the cost of print advertising, if trade name advertising is 

unlawful . HX-J-48(c) at 8. Another commercial practitioner who 

practices under a trade name and is a member of the Texas 
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Optometry Board addressed the allegations that quality care 

suffers when practice under a trade name is prohibited by 

observing that the State of Texas has a basic competency law 

which consists of 10 basic findings which must be performed on 

all new patients . According to the witness, the Texas State 

Board utilizes field investigators to check unsuspecting optom

etrists to ascertain that they are · at least doing the minimum 

required by state law . As a State Board member, he advised he is 

in a position to know that there are no more violations of the 

basic competence rule by trade name practitioners as compared to 

private practitioners . Dav is, HX-J-48(e) at 3. 

69. Summary Finding, §456.4(a)(l)- ( 4). A review of this 

rulemaking record demonstrates that none of the participants in 

the proceeding, including representatives of state governments 

and state boards of optometry, as well as practitioners of 

optometry, ophthalmology and opticia?ry, asserted, testified or 

in any way attempted to demonstrate or prove that the 

prohibitions and restrictions' which are within the provisions of 

§456.4(a)(l)-(4 ) of the Commission's proposal may not constitute 

unfair acts or practices. The record does demonstrate that the 

subject prohibitions and restrictions are defended as being an 

appropriate exercise of the states' legislative and regulatory 

authority to insure the maintenance of quality standards for 

vision care and health, See, for example, Vesta M. Roy, President 

of the Senate, State of New HampshiFe, R-E-12 at 1. The 

pr ohibitions and restrictions being considered under the rule are 

in the public and consumer interest and constitute valid, 
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substantive public health care policy. See Bill Morris, State 

Senator, State of Kansas, R- E-17 at 1. Others observed that 

while state laws and regulations may have aspects that 

unreasonably limit competition, the rulemaking proposal raises 

serious questions as to whether a trade regulation rule will 

fairly discriminate between state rules that limit competition 

and those that serve beneficial purposes. See Wesley J. Howard, 

Assistant Attorney General, Consumer and Business Fair Practices 

Divison, State of Washington, R-E-5 at 2-3. 

CONCLUSIONS, RESTRICTIONS ON FORMS OF COMMERCIAL PRACTICE, 
§456 . 4(a)(l)-(4). 

A. Commercial practice restrictions of the type subject to 

this rulemaking proposal are broadly intended to insure the 

quality of vision care provided by optometrists to the citizens 

of the various states . Forms of commercial practice are seen by 

the states to threaten the quality of vision care because the 

structure of the practice of .commercial optometry burdens the 

commercial optometrist with economic and profit considerations 

which may mitigate or supplant professional judgment in the 

practice of the profes~ion. Many of the alleged abuses which 

have given rise to restrictions on commercial practice may also 

occur in the professional or priv~te practice of optometry as 

well. While this record affords no basis for concluding that 

practices such as assembly line examinations, over-prescribing, 

failure to ensure the quality of care by employee-optometrists, 

lack of proper supervision of employees in branch offices, and 

similar practices are widespread in professional optometry, the 
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structure of private practice does not, of itself, make 

professional optometrists immune from many of the same factors 

which are alleged to taint commercial optometry. Certainly, the 

profit motive is present in both commercial and professional 

practice. In the case of restrictions placed on the employment 

of optometrists and other business relationships, the salient 

difference between these arrangements and those found in the 

private or professional field is the access of the state to the 

optometrist. Where optometrists directly own or operate 

practices that may engage in substandard care or be in violation 

of established standards of professional conduct, the optometrist 

is controlled under the licensing laws of the state and, where 

appropriate, action against these optometrists to revoke or 

suspend a license or take other disciplinary action may be 

commenced . In contrast, where an optometrist is employed by a 

corporate or lay entity, or who may be a lessee or franchisee of 

a corporate or lay entity, engages in substandard care or 

nonprofessional conduct, the state may still proceed against the 

individual optometrist. However, if the conduct has been induced 

by the professional procedures established by the employer or 

result as a consequence of the financial arrangements arising 

under a lease, franchise agreement or other arrangement, the 

state usually is unable to proceed against the corporate or lay 

employer, the lessor or franchisor under the statutes, rules or 

regulations governing the optometric profession. See Findings 

17,18,38 . 

B. Professional optometry is sheltered from the effects of 
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commercial competition in jurisdictions which have adopted 

commercial practice r estrictions, at least to the e x tent of the 

particular restrictions imposed . This record provides no basis 

for reaching economic conclusions, however, on the specific 

effect particular commercial practice restrictions may have on 

competition . 

c. While some major corporate chains employing optometrists 

and/or engaging in leasing and franchising arrangements with 

optometrists have undertaken efforts to assure that acceptable 

quality of care levels are maintained within their 

organiziations , the record does not disclose how widespread such 

efforts may be within the entire universe of commercial 

optometry . Moreover, corporate chains admit they find it less 

difficult to assure quality of care standards are met by their 

employed optometrists, than by those who may operate under a 

corporate standard , but in a leasing or franchising arrangement 

rather than an employment relationship. Evidence presented by 

the representatives of commercia l optometry concerning steps 

taken to assure quality of care in that branch of the profession 

is limited in scope, supplemented only by rather ge neral 

assertions that there is parity of care between commercial and 

professional optometry. Therefore, no general conclusions 

concerning the quality of care issue in this proceeding can be 

reached based upon this limited body of evidence. This view 

should be qualified , however, with the observation that testimony 

of the opponents of this rulemaking in characterizing the entire 

practice of commercial optometry as being insensitive or uncaring 
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of quality of care matters is excessive and not supported by the 

record. If this characterization is to be accepted in its 

entirety, one must assume that those entering the field of 

commercial optometry surrender their ethical and professional 

convictions at the door of their employer or the corporation with 

which they enter into a business relationship. Nothing in this 

record permits that over broad conclusion. On the contrary, the 

record is punctuated with statements of praise by all sides in 

this proceeding for the quality of recent graduates of the 

optometry schools in this country and agreement that graduates of 

these schools entering both the professional and commercial 

fields after graduation and licensing have experienced the same 

quality of training and are possessed of the same level of 

qualifications. Further, this record offers no evidence to 

support a view that commercial practitioners are less well 

educated than their professional counterparts, are lacking in 

professional credentials, are employed in substandard 

environments or performing examinations with substandard testing 

equipment or routinely failing to meet minimum requirements where 

such are established by state law or regulation. To the extent 

that quality of care issues are addressed in this record, such 

issues are not the direct conse-quence of these aforementioned 

factors. See Findings 25,27-31,37,39. 

D. While this record abounds with accusations that 

commercial optometry engages in so-called assembly line practice, 

this rulemaking record contains no body of evidence which may be 

used to compare, on average, numbers of patients seen, for 
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instance, in a day by individual private practitioners and by 

commercial practitioners. To be sure, substantial discussion is 

set forth on the record as to alleged differences in the length 

of time of examinations rendered by commercial and professional 

optometrists. Moreover, individual witnesses involved with 

commercial optometry have given testimony that commercial 

optometrists may receive compensation based upon the number of 

examinations given in a day or the number of contact lens 

prescriptions written, or by payment of bonus on number of exam

inations and commission on the sale of contact lenses. Others 

involved with commercial optometry, however, appear to offer only 

salary as compensation or, in other cases, a minimum guarantee in 

fees. No evidence was offered to indicate whether one form of 

compensation was more prevalent than the others. Moreover, the 

record is lacking in evidence to indicate, by way of comparison, 

the forms of compensation which may be employed by professional 

optometrists who employ other optometrists, either in their own 

offices or in chain practices through branch offices. See 

Findings 30,33,34. 

E. Viewed within the context of present day eye care as 

practiced in the marketplace, the provisions of §456.4(a)(l) 

largely raise questions in this proceeding concerning the control 

of optometrists by opticianry, i.e., the arm of the eye care 

industry that fills prescriptions and dispenses optical products. 

While the restrictions to which the rule provision are addressed 

also prevent the direct employment of an optometrist by a drug 

store, for instance, department store, or, as one witness pointed 

-80



out, a feed store, these are not the entities appearing in this 

record to argue the case for commercial optometry. The leading 

industry advocates are corporate chain employers, franchisors and 

lessors who may do business on a large regional or national 

scale. Where permitted to compete with professional optometry 

these corporations provide a formidable presence in the 

marketplace. Undoubtedly, individual professional practitioners 

perceive them as an economic threat to their own practices. 

Whatever the economic advantages to professional optometry may be 

in keeping current commercial practice restrictions in place, 

however, there appears to be little argument that many, if not 

all, these restrictions were originally adopted for sound and 

practical professional reasons. These reasons are essentially 

embodied in the quality of care issue which is the fundamental 

issue of this proceeding. Issues of price of optical products to 

the consuming public and the availability of optometric care and 

optical products are, as a practical matter, secondary issues to 

the quality of care issue. It is in the context of proposed 

§456.4 (a) ( l) that the principle issue of this proceeding must be 

settled before complete attention can be given to the remaining 

restrictions addressed by §456 . 4. 

F. Branch office restrictions and restrictions which inhibit 

or prevent locating an optometric practice in so-called 

mercantile locations, particularly high-visability, high-traffic 

areas are not as prevalent as those restricting employer-employee 
' 

or other business relationships. I"t is not uncommon in 

jurisdictions where branch offices and/or practice in a 
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mercantile location are permitted, to find both commercial and 

professional optometry having multiple office locations with some 

situated, perhaps, in shopping malls or similar areas. At the 

same time, however, optometrists who, in one jurisdiction, 

practice in a mall or sublease space in a department store, may 

be foreclosed from both of these methods of operation in another 

jurisdiction. State legislatures or state boards appear to have 

had no uniformity of view on these matters, with some believing 

that in order to effectively limit commercialism in optometry it 

is necessary to do more than merely make illegal employer

employee and other business relationships. Looked at from 

another viewpoint, however, these restrictions can be viewed as a 

genuine reflection of the desire on the part of state 

legislatures and state boards to enhance the quality of care by 

removing whatever temptations may flow from high- visibility, 

high-volume practices . Unlike employer - employee and other 

business restrictions which are esentially brakes on the 

formation and growth of commerial optometry, restrictions on 

mulitple offices and practice in mercantile or commercial 

locations affect both commercial and professional optometry. In 

practical effect in today's marketplace these restrictions are, 

in all likelihood, more inhibiting· to commercial optometry than 

to private practitioners. It is indeed a fact that some private, 

professional practitioners engage in chain optometry and optical 

dispensing where permitted to do so by local law, and may locate 

these practices in those areas most · convenient to access by the 

consuming public. Only a portion, an undetermined percentage of 
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professional optometry has chosen to practice the profession in 

this form, however. Commercial, corporate optometry is more 

clearly frustrated by these restrictions, especially those 

organizations engaged in offering optical and optometric services 

on a regional or national scale. To state the obvious, 

legislatures and boards of optometry are, by their nature, 

attentive to the local needs of their citizens as they see 

them. In exercising their authority, these bodies have, in many 

instances, chosen to limit branch offices or practice in 

mercantile and commercial locations, where such activities have 

not been banned altogether. In jurisdictions where limitations 

are imposed, situations have been created which prevent a chain 

practitioner from having, as an example, more than two offices in 

a particular state although the chain may have a large number of 

offices, employing a substantial number of optometrists, spread 

over a large regional area. From a business standpoint, the 

frustration of the chain practitione~ who contends that more 

convenient and economical service can be offered the citizens of 

a particular state if more off ices can be opened in the state, is 

understandable. See Findings 45,46. 

G. Some of the reasons offered for continuation of 

restrictions on practice in branch offices and in mercantile or 

commercial locations are not entirely persuasive or of great 

assistance in any comprehensive evaluation of these restrictions. 

Continuity of care was offered as one of the reasons for banning 

or restricting branch offices, for instance, to ensure that 

patients see the same practitioner on each visit to an office. 
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The question must be asked, however, whether continuity of care 

is more important to the optometry profession than to other 

health care fields? It is not necessary to stray from this 

record to take note of the fact that health care in general is 

undergoing substantial change at the present time and, to some 

extent at least, views on the requirements of continuity of care 

has been reevaluted and adjusted in such new forms of health care 

practice as Health Maintenance Organizations. In ordinary 

diagnostic and treatment situations at least, this record affords 

no basis for concluding that continuity of care is more essential 

for optometry than for any other health care profession. At the 

same time, the states and the profession have strong reasons to 

avoid creating situations in which multiple offices cannot be 

properly administered to assure the quality of diagnosis and 

treatment, including such matters as sanitation, maintenance of 

equipment, conformance to professional standards, and similar 

matters. Undoubtedly the states have an interest in and 

responsibility for assuring that individuals and others do not 

practice optometry in such fashion that their capability to 

assure quality of care in all its aspects is not exceeded. I 

cannot conclude, based upon this record, that branch office 

restrictions including total bans ·are the only means available to 

individual jurisdictions to accomplish these objectives. At the 

same time, it is recognized that bans and limitations are 

undoubtedly the most easily administered type of controls and, 

presumably, the least expensive to ~nforce. Individual 

jurisdictions also have an interest in assuring that optometric 
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care is rendered in a professional setting. As noted elsewhere 

in this report, the Supreme Court has affirmed the interest of 

the individual states in this area by permitting states to impose 

geographical restrictions on optometry to " •.. free the 

profession, to as great an extent as possible, from all taints of 

commercialism... " Williamson v. Lee Optical of Oklahoma, 348 

U.S. 482, 491 (1955 ) . The question therefore becomes whether 

states have options other than geographical restrictions with 

which to effectively blunt perceived commercialism in the 

profession. It is obvious that "commercialism" in the context of 

the Supreme Court opinion is not necessarily the sole province of 

commercial, corporate or chain optometry. While this record 

affords no specific guidance as to possible regulatory 

alternatives available to the states, it is nevertheless apparent 

that some have not found it necessary to impose geographical 

restrictions in order to protect their citizens from the negative 

effects of commercialism. See Findi.ngs, 47,48,51,52,54,55. 

H. Trade name bans appear to have their most profound effect 

on corporate and chain practices and, in many ways, are closely 

interrelated with the prohibitions on employer-employee and other 

business relationships inasmuch as organizations which come 

within the ambit of the business relationship restrictions may 

most often be affected by trade name restrictions, as well. The 

record makes clear that utilization of a trade name by corporate 

or chain organizations is a valuable marketing tool, permitting 

easy identification of a particular organization by consumers, 

facilitating joint advertising by optometrists affiliated with a 
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particular organization and perhaps, in a given set of circum

stances, being equated in the consuming public's mind with a 

certain type or level of service that may include, among other 

things, such factors as price of service, rapidity of service, 

quality of service. In various areas of competition between 

commercial and professional optometry, the latter may often 

engage in professional practice under a form of trade name, such 

as that of a professional corporation or the name of the licensed 

individual or individuals owning the practice. Undoubtedly, 

while some commercial optometrists could hold themselves forth to 

the public in a similar manner, little benefit is gained through 

use of these individual trade names if, for instance, they are 

associated by lease or franchise with the ''XYZ Vision Service", a 

corporation or chain entity. The value of the trade name to 

these practitioners is as an indication of their commercial 

affiliation. Commercial optometry therefore views trade name 

restrictions as another limitation on its ability to compete with 

professional optometry. On the basis of this record, it can be 

concluded that competitive inequities are created between 

commercial and professional optometry where these bans have been 

adopted and enforced by the individual states. See Findings 57

62,67,68. 

I. Any action to preempt trade name bans must be weighed 

against the Supreme Court decision in Friedman v. Rogers case, 

confirming the authority of s tates to invoke such bans as a means 

of eliminating deception in the marketplace. Trade name bans, 
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perhaps moreso than bans or restrictions on the geographic 

location of optometric practice, place this rulemaking in the 

middle of a conflict over application of a state's authority to 

act as a matter of public policy. In Friedman v. Rogers, the 

Supreme Court took particular note of the fact that concerns of 

the Texas legislature about the deceptive and misleading uses of 

optometrical trade names were not speculative or hypothetical but 

were based on experience in the state with which the legislature 

was familiar when it adopted the trade name ban. (440 U.S. 1, 

13). This record is not of assistance in determining what 

actions, other than trade name bans, states may reasonably and 

effective utilize to eliminate misleading and deceptive use of 

trade names. It is not necessary to refer to the record, 

however, to conclude that states may pursue individual cases of 

deception . Likewise, the record is not needed to reach the 

conclusion that total trade name bans are a highly effective and 

convenient means of accomplishing thls goal with a minimum of 

enforcement effort. The record does not offer guidance as to 

other possible state alternatives which may exist between these 

two extremes. See Findings 64-66. 
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2. Effects of Commercial Practice Restraints. 

70. The Statement of the Commission's Reasons for the 

Proposed Rule set forth in the NPR11 advises in part that the 

staff assessed the impact on price, quality and availability of 

vision care of the restrictions which are the subject of 

§456.4(a)(l)-(4) of the proposal. The ultimate issue addressed 

is whether higher prices and diminished access to vision care 

result from these restrictions and, if so, whether such consumer 

injury is counterbalanced by positive effects on quality of 

care.12 Staff sponsored research studies were performed and 

submitted for the record to address the questions of quality, 

price and availability of vision care. The NPR further advises 

the staff recommendation that the Commission engage in rulemaking 

proceedings regarding commercial practice restrictions is based 

primarily on the results of these studies, which contradict the 

claim that the entry of commercial firms into the market lowers 

the overall level of quality of vision care. At the same time, 

the results show that average prices are significantly higher 

where commercial practice is restricted. Therefore, the 

Commission has reason to believe that these restrictions may be 

unfair acts or practices within the meaning of Section 5 of the 

FTC Act. 13 

11 50 Fed. Reg. 598 (1985), Section A at 598. 

12 Id . , at 599. 


13 
 Id., at 599-600. 
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(a). Quality of Vision Care. 

71. The primary evidence placed into the rulemaking record 

in support of the proposal, on the question of quality of vision 

care are studies prepared by the Commission's Bureau of 

Economics, ("BE Study 11 
) 
14 and the Bureaus of Consumer Protection 

and Economics relating to cosmetic contact lens fitting, ("CL 

Study" or "CLS").15 

(i). The BE Study. 

72 . This work was designed to compare relative price and 

quality of optometric services available across regulatory 

environments and kinds of practice. 16 The objective of the study 

was to assess the independent effects of advertising and 

commercial practice on the price of eyeglasses and exams, on the 

thoroughness of examinations, on the accuracy of eyeglasses, on 

the workmanship of eyeglasses and on the degree of unnecessary 

prescribing. Ronald S. Bond, FTC, Bureau of Economics, HX-J

ll(a) at 2. 17 The Commission hired survey researchers to 

14 Staff Report on Effects of Restrictions on Advertising and 
Commercial Practice in the Professions: The Case of Optometry, 
Bureau of Economics, September, 1980. R-B-2-31. 

l5 A Comparative Analysis of Cosmetic Contact Lens Fitting by 
Ophthalmologists, Optometrists and Opticians, Bureau of Consumer 
Protection and Bureau of Economics, December, 1983. R-B-5-1. 

l6 Note 14, supra, ~t 1. Issues relating to relative price will 
be discussed in another section of this report. The Commission's 
notice of proposed rulemaking set forth four questions (1 -4 ) 
concerning the substance of the BE Study. (50 Fed. Reg. at 602). 
The responses to these questions received on the rulemaking 
record are subsumed in the findings_set forth herein. 

17 The introductory section of the BE Study captioned "The 
Issues" states in part that "[t]he study does not purport to 
measure the absolute level of quality of optometric services 
footnote (cont) 
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purchase eye examinations and eyeglasses in cities with a wi de 

variety of legal environments. Cities were classified as markets 

where advertising was present if there was advertising of 

eyeglasses or eye exams in the newspapers or the Yellow Pages. 

Cities were classified as markets with commercial practice if eye 

examinations were available from large interstate optical 

firms. Bond, HX-J-ll(a) at 3. Before going into the field, the 

survey researchers spent a week at two colleges of optometry, 

(College of Optometry of the State University of New York and the 

Pennsylvania College of Optometry) being trained to identify 

important procedures common to complete eye exams. To provide a 

baseline for judging the accuracy of the prescriptions purchased 

in the field, both colleges also performed eye examinations on 

each member of the survey team. After training, the s urveyors 

went into the field and purchased examinations, prescriptions , 

and, in most cases eyeglasses. After each examination they 

completed debriefing sheets on whic~ they noted all of the 

various procedures the optometrist had performed . The debriefing 

sheets provided the basis for evaluating examination 

thoroughness. The prescriptions and the eyeglasses provided the 

basis for judging accuracy and workmanship . Finally, a subset of 

the subjects went to their examinations wearing eyeglasses that 

the schools of optometry had already determined were correct. 

Those subjects asked each optometrist they visited whether or not 

a new pair of glasses was needed. The optometrist's response 

available, nor can the study be used to compare optometry with 
other professions providing primary eye care." Note 14, supra, 
R-B-2-31 at 1. 
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became the basis for evaluating over-prescribing. Bond, BX-J

ll(a) at 3. 

73. The staff states, concerning the BE Study, that " •••our 

measure of the thoroughness of an exam is a measure of inputs or 

procedures employed. It is not a direct measure of the ability 

of the practitioner to detect visual pathologies or to deal with 

extreme problems of visual acuity." Bond, HX-J-ll(a) at 4. 

74. The surveyors who were examined are described as 

visually healthy but myopic individuals with relatively routine 

optometric needs. Bond, HX-J-ll(a) at 4. 18 Staff rejected as 

impractical the idea of using subjects with visual pathologies, 

advising that most individuals with active pathologies would 

already have been under treatment and, even if individuals with 

untreated active pathologies could have been found, such 

individuals could not have been asked to forego treatment until 

18 The testimony by representatives of the Southern California 
College of Optometry commented on the age range of the subjects 
in the BE Study, ranging from 26 to 51 years, (BE Study, R-B-2-31 
at 43), asserting that this age group eliminates preschool and 
school age children and young adults with visual problems. It 
was also observed that the study eliminates from consideration 
the elderly patient who universally requires vision care and 
presents a segment of the population most likely to manifest 
ocular pathology and systemic health problems. The elderly 
frequently require special care and testing techniques, including 
low vision evaluation, and when appropriate, referral to other 
health care practitioners. It was argued that since selected 
patient types represented a segment of the population which only 
requires the most elementary level of optometric care and 
competency, little differentiation of the optometric subgroups 
with regard to quality and thoroughness of care would have been 
noted in the BE results. The design of the study appears to have 
as its goal the proof that the quality of care provided by the 
advertising optometrist is equal to that provided by the non
advertising optometrist. The selection of this particular 
simplistic limited patient type, it was urged, was the best to 
produce the results found in the study . Dr . Richard L. Hopping, 
President, Southern California College of Optometry, Tr. 1596. 
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after the study was completed. Staff reports that because 

healthy individuals were used, it is not known whether an 

examining optometrist would have detected a pathology had it 

existed. What is known, according to staff, is whether the 

optometrist conducted specific tests designed to reveal such 

problems. Bond, HX-J-ll(a) at 4. 

75. Staff states that all of the analysis in the report is 

of a multivariate nature. Multivariate statistical techniques 

are the standard economic tools for dealing with situations where 

the variables of interest may be affected by a number of factors, 

according to the staff. The price and quality of optometric 

services are very likely to be determined by a number of forces 

other than state regulation, and if the effects of those 

variables are not taken into account, the conclusions of the 

analysis can be seriously misleading. Bond, HX-J-ll(a) at 4. 

76. The BE Study concluded that analysis of the measures of 

quality of care suggested that neither restrictions on commercial 

practice nor restrictions on advertising raised the level of care 

available in the market. The data collected on the accuracy of 

the prescriptions, the accuracy and workmanship on the eyeglasses 

and the extent of unnecessary prescribing all suggested that 

large chain firms perform no worse than optometrists who practice 

traditionally. In addition, the data suggest that the eye 

examinations purchased from optometrists in cities both with and 

without commercial firms were, on average, of about equal 

thoroughness. However, there was substantial variation in 

thoroughness among optometrists in both kinds of markets. Both 

• 
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in cities with and without commercial firms, some optometrists 

offered more-thorough and some optometrists offered less- thorough 

exams . In cities with commerc ial practice, it was the comme rcia l 

firms that tended to offer the less- thorough exams. But the 

percent of optometrists offering less- thorough exams was about 

the same whether or not commercial firms we r e present . Hence, 

eliminating commercial practice would not appear to raise the 

average thoroughness of exams available in the market . Bond, HX

J - ll(a) at 5. 

77. The study, insofar as it relates to quality of care, was 

summari zed as suggesting restrictions that prohibit commercial 

practice do not seem to raise the average level of care available 

in the market. The study reported that commercial firms provide 

prescriptions and eyeglasses that, on average, are at least as 

accurate as those provided by traditional practitioners . The 

frames and lenses purchased at commercial firms evidenced a level 

of workmanship equal to that available elsewhere . The study also 

reported that optometrists at commercial firms engaged in no more 

unnecessary prescribing than other optometrists. The study 

concludes that examinations were, on average, of about the same 

thoroughness in markets with and without commercial firms . 

Although less- thorough exams were available in both kinds of 

markets, the percentage of optometrists offering less- thorough 

exams was not higher in markets with, than in markets without, 

commercial firms. Bond, HX-J - ll(a): at 6- 7 . According to the 

report, however, it was concluded that in nonrestrictive cities, 

the decision to advertise or practice commercially appears to be 
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associated with a decision to give a less- thorough, less costly 

examination. Advertising optometrists and chain optical firms in 

nonrestrictive cities are less likely to perform certain 

important tests related to the assessment of eye health. BE 

Study, R-B-2-31 at 25. A staff witness, when asked whether the 

removal of restraints might add an enhancement of quality, 

testified that the BE Study compared environments in which 

restraints existed to those environments where restraints did not 

exist, and found the level of quality to be statistically 

indistinguishable in the two. Kwoka, Tr. 511. Further, on the 

quality issue, the study finds that, on average, commercial 

optometrists did give exams of lesser thoroughness than 

traditional practitioners. This is with regard to the thorough

ness index used, however. But the conclusion did not hold with 

regard to dimensions of service, particularly the accuracy of the 

prescription, workmanship of glasses, unnecessary prescribing, 

etc. Kwoka, Tr. 514-15. This matter is addressed more 

expansively in the report which points out that if a consumer is 

interested in having a thorough eye examination, the data suggest 

that more thorough examinations are likely to be obtained from 

nonadvertisers. But even with nonadvertisers, consumers in 

nonrestrictive cities appear to have an advantage. In 

nonrestrictive cities the decision not to advertise or practice 

commercially appears, on average, to be associated with a 

decision to offer a more-thorough examination. In restrictive 

cities, no such association can be ·made. Nonadvertisers appear 

to give more-thorough examinations in nonrestrictive than in 
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restrictive cities. But the data reveal substantial differences 

in the thoroughness of examinations not only between, but also 

within, cities and types of optometrists. The report points out 

that comparing prices for nonhomogeneous services may be 

misleading and it is therefore necessary to analyze the relation 

between price and quality. R-B-2-31 at 23. 

78. The BE Study is criticized on a number of grounds as 

being insufficient to substantiate the action which the 

Commission proposes in the NPR. Although the rulemaking record 

is replete with opinion testimony, pro and con, relating to the 

quality of care issued generally, a specific body of testimony 

was offered, particularly by members and representatives of the 

American Optometric Association (AOA) intended to refute or 

discredit the conclusions reached in the study. Much of the 

criticism of this study on the quality issue was tendered as 

responses to the questions, numbered 1 and 2 in the NPR, which 

are concerned with the use of a relitively routine visual 

problem, myopia, as the basis for testing the surveyors, and 

whether the use of "process" rather than "outcome" tests is 

inappropriate methodology. The NPR also asks whether there are 

reasons to believe that the procedures and tests performed to 

detect eye disease were not perfoirned adequately by those 

optometrists surveyed. 

79. "Process" versus "Outcome" Tests. Placed into the 

record in oppostion to the BE Study is a survey prepared and 

conducted on behalf of AOA by Rober·t R. Nathan Associates, Inc . 
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(RRNA)l9 This survey undertakes to address, among other things, 

the question of whether the use of "process" tests in the BE 

Study rather than "outcome" tests is inappropriate methodology. 

The survey report advises that the methodology employed in the 

1980 BE Study primarily judged the quality of eye examinations 

based on a tabulation of examination procedures or tests used by 

optometrists, whereas the RRNA survey measured the quality of eye 

care based on the outcome of the eye examination for specific eye 

conditions. Statement of Robert R. Nathan Associates, Inc., HX-

J-66(a), Vol. I., Ex . 3 at 3. The RRNA survey was conducted by 

sending each of 11 patients to 10 optometrists, five commercial 

and five noncommercial, for eye examinations. The survey was 

conducted only in New York City, a market in which commercial 

practice is "prevalent", as characterized by RRNA, and had as its 

focus only the comparison of quality of eye examinations given by 

the two groups of optometrists. According to RRNA, for each of 

the eye conditions present in the survey subjects there exists a 

clear, correct diagnostic path. It was possible to determine 

whether the examining optometrist had correctly diagnosed the 

condition based on his discussion with the patient and the 

prescription issued. Joseph R. Gunn, III, Vice President, RRNA, 

Tr. 2586. Unlike the BE Study, this work was not designed to 

test results across regulatory environments, but only to test a 

market in which there are no commercial restrictions. Stephen A. 

Schneider, RRNA, Tr. 2758. During ;testimony, it was stated that 

Ophthalmic Practice Rulemaking Statement and Exhibits 
Robert R. Nathan Associates, Inc., Vol. I., Ex. 3, HX- J-66(a). 

... 
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the RRNA sur vey does not give an exact measurement of the effe cts 

of commercial practice r estrictions because no measurements of a 

restrictive market were taken to provide a baseline. Schneider, 

Tr. 282 2. According to the survey report, the primary purpose of 

the survey was to collect data on the number of optometrists who 

detected the vision problems of the survey subjects. HX-J- 66 (a), 

Vol. I., Ex. 3 at 17. 

80. The RRNA survey differs from the BE Study in that 

optometrists who were surveyed were evaluated on the basis of 

detection of the vision problems (outcome ) of the survey 

subjects, while the BE Study evaluated the apparent completeness 

of procedures (process) employed to evaluate the ability of the 

practitioner to discover all relevant facts about the patient's 

eye condition . 

81. The RRNA survey was not criticized on the basis that 

outcome, of itself, was less preferable than the process method 

utilized in the staff's work , although the survey itself was 

criticized for several other reasons . 20 

82. According to the RRNA survey report, the study results 

revealed that 60 percent of the optometrists in private practice 

settings detected the vision problems of the participants whereas 

32 percent of those in commercial practices detected these same 

vision problems. HX-J- 66 (a ) , Vol. I., Ex. 3 at 17 . The report 

states that the difference in detection rates between the two 

20 See Rebuttal Statement of Dr. Thomas J. Maronick, R- K- 19; 
Rebuttal Statement of Gary T. Ford, R-K-20; Rebuttal Statement of 
National Association of Optometrists and Opticians, R- K- 1. 
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groups tests out as being "significant". HX-J-66(a), 

Vol. I., Ex. 3 at 17.21 

83. Responding the the NPR, the California Optometric 

Association (COA) argues that question 2 misstates the issue and 

illustrates the Commission's confusion and lack of understanding 

of what optometrists do and how their conduct affects the health 

of their patients. The issue should not be whether the use of 

process tests, as opposed to outcome tests, is the appropriate 

measure of quality of care. Rather it should be whether quality 

of care may be measured without consideration both of processes 

used and the outcome of the processes . COA argues that the BE 

Study's survey subjects had simple conditions and requested only 

simple services. Thus the cases presented did not establish the 

proper conditions to evaluate which processes could or should 

have been used. The BE survey considered only time spent without 

any evaluation of the conditions of the patient at the time of 

the exam, examiner experience, and the propriety of the perform

ance of the process. Most important of all, COA argues, the BE 

Study made no attempt to evaluate how well a given process was 

performed. Without consideration of those factors no scientific 

conclusion can be reached about the quality of the examination. 

A proper clinical evaluation of quality of care necessarily 

21 The "process" results as reported in the BE Study as 

estimates of average thoroughness of eye examinations indicated 

that all optometrists had an average score (using FTC index) of 

58.5 in restrictive cities and 61.6 in nonrestrictive cities. 

Nonadvert ising optometrists (using ·FTC index) had an average 

score of 58.8 in restrictive cities and 70.0 in nonrestrictive 

cities. R-B-2-31 at 8. The record does not appear to provide 

any correlation between the BE and RRNA results. 
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requires an evaluation of the outcome. Obviously mere perform

ance of process (test or procedure) does not ensure that it was 

performed correctly. One must also evaluate the clinical 

judgments that were made as a result of the performance of the 

process. COA observed that no physician would make a judgment 

about the quality of care given by another physician without 

having considered all the factors discussed above. According to 

COA, no less an analysis can be made with regards to optometry or 

virtually any other profession. Because the surveys (both BE and 

CLS) failed to conduct such an analysis they are invalid and 

their conclusions as to quality of care should not be accepted. 

COA, R-H-98 at 5- 6. 

84. Myopia versus Other Vision Problems . The restriction of 

the survey sample to individuals with myopia was uniformly 

criticized by AOA witnesses. The study reports that picking 

subjects who were representative of the population as a whole was 

considered ideal but not feasible for two reasons . First, the 

use of dissimilar subjects would have increased substantially the 

expected variation in the price and quality of eye examinations 

and eyeglasses. Uneconomically large samples would then have 

been required to determine if, on average, differences between 

advertisers and nonadvertisers exist. Second, it was impractical 

to use subjects with visual pathologies. (See Finding 74.) It 

was decided that groups of subjects of different ages and with 

different but relatively routine, ~ptometric needs would be 

utilized. R-B- 2- 31 at 43. It was argued by AOA witnesses that 

the decision not to pick subjects who were representative of the 
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population as a whole violates fundamental rules of conducting 

good research and, further, that the decision of the staff not to 

include a random sample of eye/visual conditions seen in the 

routine · optometric practice resulted in an unrepresentative 

sample which required only the lowest and most basic level of 

skills and expertise necessary in the provision of optometric 

care. Dr. Richard L. Hopping, Southern California College of 

Optometry, Tr. 1594-95. The first reason cited in the study for 

not picking subjects who were representative of the population as 

a whole, i.e., use of dissimilar subjects would have increased 

the variation in quality of exams and glasses, is challenged as 

being contrary to accepted research theory. It is argued that if 

one is to generalize quality differentials across types of 

optometrists, one should insure the greatest amount of 

variability possible across these optometrists in terms of their 

being able to perform examinations . By limiting the variability, 

the overall results are inevitably biased in favor of practices 

which are least likely to provide high quality care for complex 

cases. RRNA, Vol. I, Ex. 1 at 76. 

85. It is the staff's position that while the eye condition 

tested for was relatively simple, using a ''process" procedure to 

gather data to test the thoroughness of examinations rendered to 

survey subjects overcomes the need for a survey using more 

heterogeneous subjects. According to the BE Study: 

The initial, and in mpny ways the most complex, part 
of an eye examination is the evaluation of the patient's 
general visual and ocular health status. This is performed 
through a battery of tests, questions, and procedures, 
ranging from well-known and easily-recognized tests ••• to 
some more obscure tests ... The purposes of these procedures 
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are twofold: (1) to determine the reasons and required 
therapy for visual problems, and (2) to detect, at the 
earliest possible stage, signs of eye disease or injury or 
other systemic problems that might require medical 
attention. If a possible ocular disease or injury is 
detected in the course of an eye examination, the patient is 
ordinarily referred to an ophthalmologist for exact 
diagnosis and possible treatment. 

In this experiment, subjects were thoroughly trained in 
components of an optometric examination and filled ou~ check
lists of the procedures performed in each examination they 
took. It should be noted that this measure of the 
thoroughness of the optometric examination does not preclude 
the possibility that some procedures, while apparently 
performed, were in fact not performed correctly. In one 
important instance -- ophthalmoscopy -- the subjects were 
instructed to record the time spent in the procedure, and not 
merely whether or not it was undertaken, in order to more 
nearly determine thoroughness. But in most instances, no 
additional information about the validity of the procedures 
could be obtained. Hence our definition-of thoroughness 
measures apparent completeness of imputs (procedures) 
employed, and not directly the output, the ability of the 
practitioner to discover all relevant facts about the 
patient's eye condition. R-B-2-31 at 58. 

The staff pointed out that the thoroughness index used by BE is 

not a measure of minimum quality. The subjects noted whether or 

not each optometrist performed a large variety of tests. Ronald 

S. Bond, R-K-18 at 9. It is further observed that " ... although 

none of our subjects had truly serious pathologies, we do know 

whether or not optometrists performed tests that would have 

revealed the presence of pathologies, had they existed." Bond, 

R-K-18 at 10. 

86. The RRNA survey addressed the use of myopia as the 

visual problem in the BE Study, describing myopia, or 

nearsightedness, as a refractive problem most prevalent in 

persons between 12 and 17 years of age. The survey report states 

that to obtain more reliable results on the completeness of 

visual examinations, a variety of eye conditions that are 
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detected using a range of visual tests were included in the RRNA 

study. These included anisocoria, astigmatism, vertical eye 

muscle imbalance and retinal abnormalities . The eye conditions 

used in the study occurred independently or in conjuction with 

other conditions. Myopia occurred in some of the subjects' eyes 

in addition to the primary conditions that are the focus pf the 

RRNA study. HX-J-66(a), Vol. I, Ex. 3 at 9. Based upon the 

results of the RRNA survey, the conclusion is offered that eye 

examinations conducted in commercial settings were less likely to 

detect a range of eye conditions. Ex. 3 at 20. 

87. The RRNA survey also sought to collect what is described 

as secondary data to determine the percent of optometrists who 

took medical history information as a part of the eye examination 

and on the average length in minutes of eye examinations in the 

two settings, i.e., private and commercial. According to the 

report, 73 percent of the eye examinations taken in private 

practice settings included questions about the patient's medical 

history, while 47 percent of the exams taken in commercial 

practice settings included medical history questions. The 

average length of an eye examination in a private practice 

setting across all subjects was 31 minutes. For the commercial 

practice settings the average length was slightly less than 14 

minutes. HX-J-66(a), Vol. I., Ex. 3 at 18. The conclusions 

adduced from these findings are that eye examinations conducted 

in commercial settings were less likely to include medical 

history information and were considerably shorter in duration. 

Ex. 3 at 20. The overall conclusion is that the results of the 
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RRNA study of private and commercial optometry in New York City 

provides strong evidence that eye examinations given by 

commercial optometrists are neither as complete nor of as high a 

quality as those given by their private counterparts. Ex. 3 at 

20. It is further asserted that this evidence is consistent with 

the statistically significant finding in the BE Study tha't eye 

examinations given by commercial optometrists were less thorough 

than those given by their counterparts in nonrestrictive 

markets. Ex. 3 at 20, note 1. 

88. The RRNA survey is criticized on a number of grounds, 

including the sampling procedures and patien~ selection utilized, 

the use of the New York City trade area as a sampling frame, and 

the sampling methods used to identify the private optometrists 

who were included in the sampling frame. Dr. Thomas J. Maronick, 

R-K-19 at 1. The conclusion is reached, based upon rebuttal 

analysis of the research work, that the RRNA study is of 

questionable validity and reliability and that great caution must 

be used in ascribing any weight to the findings. Maronick, R-K

19 at 1.22 Other specific criticism of the research design and 

execution reached the conclusion that the potential for signif i

cant bias in the research is so great that the study results 

cannot be relied upon for purposes of rulemaking. Gary T. Ford, 

R-K-20 at 10-11.23 It is also asserted that the four eye 

22 See also Rebuttal Statement of Joseph Mulholland and Renee 
Kinscheck, R-K-21 at 1-6 which discusses composition of sample 
frames for private optometrists in RRNA study. 

23 See also Rebuttal submission of National Association of 
Optometrists and Opticians, Analysis of RRNA survey by Dr. Alan 
R. Beckenstein, R-K-1, App. A. 
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conditions are not representative of disorders seen in the 

population as a whole, making the study incapable of reaching 

generalizations with regard to the population. Dr. Joseph 

Seriani, R-K-26 at l of his RRNA Analysis. NAOO, on the other 

hand, contends that the survey attempted to show that such 

levels-of-service issues as the amount of time spent with the 

patient were more critical than vision care needs as evaluated by 

the accuracy of the prescription or the appropriateness of 

referral. According to NAOO, the RRNA survey, in fact, sustains 

NAOO's contention " ••. that there is no difference in quality of 

care, only the level of services, among vision care firms and 

salon practitioners." NAOO, R-K-1 at 8-9. 

J (ii) The Contact Lens Study. 

89. The question of quality of care was also addressed by 

the staff sponsored Contact Lens Study. This work was initially 

intended to compare contact lens wearers fitted by 

ophthalmologists, optometrists and opticians. 24 A total of 502 

contact lens wearers were examined during the course of the 

study. Gary D. Hailey, HX-J-6 (a) at 2. These subjects were 

ident i fied using two national consumer panel firms to assist in 

accomplishing t he task by means of a screener questionnaire 

mailed to households in 18 urban areas to identify the desired 

number of subjects. The questionnaire asked if any member of the 

household had been fitted with contact lenses within the past 

three years and, if so, if he or she were still wearing the 

Note 15, supra, R-B-5-1 at 17. 

-1 04

24 



lenses. If the answer to both questions was in the affirmative, 

household members were offered an opportunity to be an examin

ation subject. Those agreeing were subsequently contacted by the 

panel firms and examination appointments scheduled. CLS, R-B-5- 1 

at 19-20. Study subjects arriving at field examination 

facilities were first interviewed by FTC staff members and 

questioned about who fitted the subjects' lenses, how long ago 

the lenses were fitted, how much the lenses (and related goods 

and services) cost, whether the lenses caused any discomfort, 

etc. The interview was taped and the answers recorded on a 

Patient Interview Form. Subjects were instructed not to tell the 

examiners anything about their contact lens history, especially 

the name of the practitioner who fitted the lenses. A series of 

examination procedures were performed by contact lens technicians 

or an assistant or by one of the optometrist-examiners or 

ophthalmologist-examiners, testing for visual acuity and whether 

individual subject's visual acuity could be improved if lens 

power was increased or decreased. The best available visual 

acuity and the amount of change in lens power, if any, needed to 

achieve that acuity were recorded on the Examiners' Form. R-B- 5

1 at 20-21. After vision tests were completed, subjects removed 

their lenses and the physical condition of the lens was checked 

and graded for cleanliness, warpage and damage and results were 

recorded on an Assistants' Form. After subjects removed their 

lenses each was given biomicroscopic and keratometric 

examinations independently performed by each of the three 

examiners without consultation between the examiners . The 
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biomicroscope was used to examine the surface of the eye for a 

variety of potentially pathological conditions and the 

keratometer was used to take K-readings (measurements of the 

steepest and flattest curvatures of the corneal surface) and to 

evaluate corneal distortion. Results of each examination were 

graded according to a grading manual and recorded on the 

Examiners' Form. Because some of the conditions which were 

evaluated by the examiners were time-related, an FTC staff member 

recorded the order in which the three examination procedures were 

performed . R-B-5- 1 at 21-23. 

90. The field examinations were performed in the 18 urban 

areas between June 2, 1979 and February 25, 1980. Of the 502 

contact lens wearers examined, further screening and missing 

observations reduced the final sample to as low as 402 wearers 

for parts of the quality of fit analysis and 388 wearers for the 

price analysis. R-B-5-1 at 23. 

91 . Soon after the field examinations were finished, the 

staff mailed an Original Fitter Questionnaire to the 

practitioners whom each subject had named as the source of his or 

her contact lenses. The main purpose of the questionnaire was to 

obtain information which would enable the staff to determine 

whether the subject had been fitted by an ophthalmologist , 

optometrist or optician. The questionnaire also sought data from 

each fitter's records including the subject's contact lens speci

fications and his or her original and most recent K-readings 

which were to be compared to data from the field examinations. 
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R-B-5-1 at 25. See note 52 at 25 for explanation of information 

received on K-readings. 

92. The contact lens wearer study was designed to produce 

information that would enable the staff to compare the contact 

lens fitting performance of ophthalmologists, optometrists (both 

commercial and noncommercial) and opticians. The report of the 

study concludes that about three times as many study subjects 

were fitted by optometrists as were fitted by either ophthalmol

ogists or opticians. R-B-5-1 at 32. The report indicates that 

regression estimates of differences in the mean summary of 

quality scores fitted by opticians versus those fitted by other 

fitter groups reveal no statistically significant differences 

among the subjects fitted by opticians, optometrists and 

ophthalmologists. R-B-5-1 at 34-35. Conclusions were also 

reached on the percentage of optican-fitted subjects exhibiting 

any measurable degree of a particular condition differing from 

that of fitter groups to which it was compared. R-B-5-1 at 36

37. 

93. The contact lens wearers study also compared price and 

quality of contact lens fitting by commercial and noncommercial 

optometrists. According to the report, for purposes of analysis 

of the data, optometrists were divided into three groups. 

Commercial optometric practices are defined as those that employ 

several optometrists, use a trade name, advertise heavily or are 

located in a department or drug store. Noncommercial 

optometrists are defined as solo practitioners who practice in 

nonmercantile settings and who do not advertise or use trade 

. J 
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names . This classification was based on information obtained 

from the subjects and the fitters and from an examination of a 

nationwide optometric directory and relevant Yellow Page volumes. 

For example, optometrists who worked for large firms or who 

purchased display ads in local Yellow Pages were classified as 

commercial optometrists. Optometrists who were members of the 

American Optometric Association and who did not purchase Yellow 

Page advertising were classified as noncommercial optometrists. 

A third group was labeled as Unclassified Optometrists and 

included optometrists about who there was insufficient 

information to permit classification as commercial or non

commercial, such as an optometrist the staff could not locate in 

their source materials or, in other instances, optometrists who 

were not listed as members of AOA, but for which there was no 

information indicated that they were commercial providers. The 

unclassified group also includes optometrists who practice in 

health maintenance organizations, the military or other settings 

which are neither commercial nor noncommercial. R-B-5-1 at 30

40, notes 64,65. 

94. The report of the study indicates that regression 

estimates of differences in the mean summary scores of subjects 

fitted by commercial optometrists versus those fitted by other 

fitter groups reveals that subjects fitted by commercial 

optometrists had better scores than those fitted by ophthalmol

ogists, opticians or noncommercial optometrists, but that those 

differences are either not statistically significant or only 

marginally significant. Commercial optometrists did score 
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significantly better than optometrists who could not be 

classified as either commercial or noncommercial practitioners . 

R-B- 5- 1 at 42 . The report also advi ses that the percentage of 

commercial optometrist - fitted subjects exhibiting any measurable 

degree of a particular condition did not differ to a 

statistically significant extent from that of the fitter group to 

which it was compared . In every case in which there was a 

significant difference, the commercial optometrists' score was 

better. R-B-5-1 at 44. 

95. The overall conclusion reached by the survey concerning 

the quality of care issue is that the findin9s of the study call 

into question claims that restrictions on contact lens fitting 

opticians and commercial optometrists are necessary to protect 

the public. Among the contact lens wearers examined in this 

study, the quality of contact lens fitting provided by opticians 

and commercial optometrists was not lower than that provided by 

ophthalmologists and noncommercial optometrists . R-B-5-1 at 47. 

96. The CL Study surveys only so-called successful contact 

lens wearers but not unsuccessful wearers. That is, the screener 

questionnaire which was sent to consumer panel members at the 

outset of the survey asked members if they had been fitted with 

contact lenses within the past three years and, if so, whether 

they were still wearing the lenses. If the answer to both 

questions was "yes" the panel members were offered an opportunity 

to be an examination subject . R-B-5-1 at 19. As a consequence, 

respondents to the questionnaire who, for instance, responded 

"yes" to the question of whether they had been fitted within the 
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past three years, but "no" to the q~estion of whether they were 

still wearing the lenses, were not offered the opportunity to 

participate in the survey. A Commission staff member testifying 

on the results of the survey agreed that a staff memorandum, 

HX-J-6(b), dated September 6 , 1978, a period when the survey 

methodology was under consideration, R-B-5-1 at 17, indicates 

that the FTC staff believed at that time it should survey the 

question of unsuccessful wearers so that at least the staff would 

be able to respond to any questions in the area of unsuccessful 

wearers. Hailey, Tr . 218-19. Under questioning, Mr. Hailey 

advised that groups consulted on the design of the methodology, 

i.e., groups and organizations in the fields of optometry, 

ophthalmology and opticianry, felt it would have been a good idea 

to do some testing of the unsuccessful wearers. Hailey, Tr. 216. 

The witness stated this is the reason the questionnaire sent out 

to "survey subjects" (apparently meaning individuals receiving 

the initial screening questionnaire) asked questions of those who 

were no longer wearing their lenses and attempted to gather data 

on unsuccessful wearers. Tr . 219. An appendix to CLS discusses 

the former wearer issue, pointing out the recommendation that 

former wearer data would supplement data on current wearers. "It 

was hypothesized that many former contact lens wearers were 

'failures' due to the lack of skill of their fitters. If we 

could gather reliable information about former wearers as well as 

current wearers, we would be better able to compare the overall 

quality of contact lens fitting by different groups of 

fitters." R-B-5-1, App. Bat B- 1. The report continues by 
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pointing out the difficulty of developing a methodology for 

testing and the reasons it is believed that limiting the analysis 

to current wearers does not mean the CLS findings about relative 

contact lens fitting quality are based only on data from satis

fied wearers with healthy eyes and well-fitted lenses. R-B-5-1, 

App. B, B-1 to B-6. 

97. The NPR asked two questions (5-6) concerning the method

ology employed in the CL Study to determine whether there is any 

reason to believe that the distribution of former contact lens 

wearers among different fitter groups is significantly different 

than that of current (successful) wearers. The NPR also seeks to 

determine whether there is any evidence to indicate that the 

quality results would have differed if the study's subjects had 

included wearers who were aphakic or who suffered from unusual 

medical or visual problems. 

98. A series of criticisms of the CL Study were directed to 

the methodology employed and conclusions reached on the quality 

of care issue. These can be summarized as follows: (a) The CLS 

was not truly designed for the purpose for which the FTC is now 

trying to use it. The study was primarily designed to address 

the impact of state laws restricting contact lens care by 

opticians, but is being improperly used as part of the effort to 

nullify state laws regulating the commercial practices of 

optometry. (b) The CLS was defective because it involved only 

cosmetic contact lenses and did not include extended-wear lenses 

and patients with more difficult eye or vision problems, such as 

post-cataract surgery patients. The lenses and conditions which 
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were not included involve complex fitting and patient-care 

considerations . The study does not provide helpful information 

with respect to a significant portion of the contact lens wearer 

population. (c) The CLS data were collected in a non-random 

fashion that produced unrepresentative samples . (d) The CLS is 

based on data collected during 1979- 1980 from patients in 18 

urban areas who had been fitted with cosmetic contact lenses. 

The sample size and distribution of the patients included as 

subjects in the survey were far too small to produce valid, 

representative results. The survey does not provide a reliable 

basis for major public policy decisions in the health care field. 

(e) An arbitrary, unreliable method was used to classify 

optomet rists as commercial or professional providers . (f) the 

CLS is incomplete and unreliable because it effectively excluded 

unsuccessful wearers. The CLS does not use data concerning 

unsuccessful wearers and does not deal with the physiological 

damage unsuccessful wearers may thereby have sustained. (g) The 

proper care of a contact lens patient includes several follow-up 

visits during the period of adaptation to the lenses following 

the initial examination and fitting to ensure that no adverse 

problems occur that affect eye health and vision, and so the 

provider can also determine if further adjustments or changes in 

the initial lenses may be needed to prevent unsuccessful wear. A 

reading of the CLS would seem to indicate that it yielded no data 

on this subject. However, data on follow- up care was collected 

by the staff, but for unstated reasons was not included in the 

report. (h) After the initial period of adaptation, the contact 
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lens patient should return for regular checkups to ensure that no 

problems have developed that might result in the patient becoming 

an unsuccessful wearer. Instructions for such regular 

examination are a significant quality indicator. Data relating 

to such instructions were collected by the staff, but were not 

included in the CLS. (i) The procedures used to perform eye and 

vision examinations for the survey were incomplete and 

unreliable. Contrary to CLS assertions that the survey's 

examination procedures closely resembled those used by contact 

lens fitters to perform follow-up examinations, the procedures 

were incomplete and different from those generally used during 

follow-up: (l] a refraction without the lenses on, used to 

determine "spectacle blur," was not performed; (2) the original 

keratometer (K) readings, used to determine corneal molding, were 

not available at the time of the examination; [3] most patients 

had not worn their lenses for at least four hours before the 

examination; and [4] the examiner was not allowed to question the 

patients about their subjective reactions to the lenses. (j) A 

major clinical defect in the CLS is that lens wear time on the 

day of examination was inadequate to provide valid examination 

results for a significant majority of the subjects of the survey. 

The period of time the majority of the patients wore their lenses 

was far too short for many potential problems associated with 

improper contact lens fitting to be noticeable. AOA, R-H-81 at 

35-46. 

99 . Several representatives of conunercial optometry 

testified as to the quality of care rendered in conunercial 

-113



establishments concerning the fitting of contact lenses. The 

record indicates that at least some commercial practitioners may 

fit all types of contact lenses as are fitted in optometric 

offices generally throughout the country, including lens fitting 

in so- called problem- type situations that may require additional 

time to complete the fit because of the difficult visual problems 

presented. Some commercial practitioners may also make known 

their willingness and ability to take on difficult contact lens 

fitting problems to the optometric and ophthalmological 

communities in which they practice. Zaback, Tr. 1916-17 . Many 

commercial practitioners indicated that their fee for contact 

lens fitting generally covers a period of six months (with a 

range of 3 months to one year) . These fees are intended to cover 

problems developed after the initial fitting, including visual 

problems or problems with the lenses themselves . These 

commercial practitioner~ emphasized the need for follow-up care 

in the management of contact lens patients, advising that follow

up should be considered a measure of quality of contact lens 

care. The record is unclear as to whether the fees charged by 

commercial practitioners includes the cost of contact lenses 

provided patients after the initial fitting if visual problems 

develop while the initially fitted lenses are being worn. There 

is indication that some will "do whatever is necessary to resolve 

the patient's problems, if any develop". See NAOO Washington 

Panel, Tr. 347-50; NAOO Panel l ( a ) , Tr. 1916,1948- 49,1959-60, 

1969,1970,1978-79; NAOO Panel l ( b ) , Tr. 2034- 35,2 077- 78. 

(Noncommercial practitioners appear to sell contact lenses as a 
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package, as well, including examination, dispensing and follow-up 

care. See Dr. Douglas McBride, Montana Optometric Association, 

Tr. 2272-74; Dr. Harvey P. Hanlen, Pennsylvania Optometric 

Association, Tr. 2339-41; Dr. Warren Wheeler, Oregon Optometric 

Association, Tr. 2222; Friedman, Tr. 2407-08.) 

100 . As part of its presentation on behalf of the AOA, RRNA 

submitted an assessment of the CLS. According to RRNA, after the 

CLS had already been executed, the focus of the analysis was 

changed and directed away from the question of whether opticians 

provided eye care comparable to that provided by other 

practitioner groups. Instead, the principal question of interest 

became whether significant price and quality differences exist 

between commercial and noncommercial optometrists . RRNA, HX-J

66 (a), Vol. I, Ex. 2 at I. Introduction. 

101. Commenting on the CLS methodology for quantifying the 

ocular health of successful contact lens wearers RRNA asserts 

that the study did not control for additional events beyond the 

control of the fitter that affect the ultimate ocular health of a 

contact lens wearer. RRNA suggests a sequence of events 

involving examination of a patient and fitting of contact lenses 

by the examiner, a different practitioner from the same group as 

the original or a different practitioner belonging to a different 

group, with follow-up care and checkups provided by entirely 

different practitioners belonging to entirely different provider 

groups. Based upon the suggested sequence of events RRNA 

speculates that between the time ~f the CLS subject's lens 

fitting or most recent checkup and the CLS survey interview and 
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examination, the subject may have experienced physiological 

ocular changes. A subject may have been on medication the day of 

the examination or may have been pregnant or using birth control 

pills. The report of the survey does not indicate events in a 

patient's history that may have contraindicated the subject's 

inclusion in the study. HX-J-66(a), Vol. I, Ex. 2 at 5. RRNA 

states that in contrast to the difficulties of quantifying the 

ocular health of contact lens wearers and attributing the health 

to the fault of contact lens fitters, quantifying input measures 

of eye care quality is a relatively straight-forward task. The 

CLS collected information indicating whether survey subjects had 

received contact lens fitting follow-up care, whether 

instructions had been provided on the importance of regular 

checkups, and whether they had returned for regular checkups. 

RRNA observes that an analysis of these data was not presented in 

the final report of the staff. HX-J-66(a), Vol. I, Ex. 2 at 5. 

102. RRNA asserts that the data collected for one purpose in 

CLS is being used for another purpose, and that the survey was 

not designed to provide information for determining whether 

states should have the legal right to restrict commercial forms 

of optometric practice. RRNA alleges that internal Commission 

documents make plain that a comparison of commercial and 

noncommercial optometrists with respect to examination scores was 

not designed to be a part of the contact lens study and that more 

than a year after data collection for CLS was completed, a staff 

decision was made to extract information from CLS data to provide 

input into a rulernaking record regarding commercial practice. At 
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that time a decision was made to classify optometrists as 

commercial or noncommercial providers. HX-J-66(a), Vol. I., Ex. 

2 at 7-8 and notes 1-3. Although special efforts were made by 

staff to ensure that the survey generated a representative sample 

of opticians, no steps were taken to ensure a representative 

sample of commercial and noncommercial optometrists. In 

addition, because the CLS survey used a non-probability sampling 

procedure, the accuracy of the sample estimates cannot be 

determined. RRNA further asserts that internal Commission 

documents demonstrate an intention to collect a representative 

sample of opticians and that because the CLS survey was not 

designed to obtain sample data adequately representing commercial 

and noncommercial optometry, the final report on analysis of data 

collected from field examinations submitted to the Commission by 

the contractor doing the analysis expressed concern relating to 

the relatively small sample size involved in the survey and the 

restrictions the sample size placed on the ability of those 

analyzing the data to detect differences, if any, between fitter 

groups. HX-J-66 (a), Vol. I., Ex. 2 at 10-11. 

103. RRNA argues that the original population of interest 

was defined to be ophthalmologists, optometrists and opticians 

who had fit contact lenses for patients choosing to wear their 

lenses for cosmetic reasons only. The final focus of the present 

use of the CLS is on differences between commercial and 

noncommercial optometrists. Therapeutic lens fittings that can 

be provided by optometrists were not included in the CLS 

analysis. In addition, data pertaining to unsuccessful fittings 
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were collected, but not analyzed or presented in the final 

report. The final report seems, according to RRNA, to present 

the view that the unsuccessful wearer data collected by the FTC 

staff are unreliable as a basis for analysis. HX-J-66(a), Vol. 

I • , Ex . 2 at 13 . 

104. A number of other aspects of the design and 

implementation of CLS are challenged, including design of the 

patient interview form, examination procedures, practitioner 

classification scheme and the fact that alleged error occurs when 

a subject included in the sample does not participate. As to the 

so-called nonresponse error, of 1,871 subjects identified in the 

screening questionnaire, only 502 were eventually examined. RRNA 

alleges this to be a nonresponse rate of 73 percent, contending 

that the seriousness of such an alleged error is that the 

direction of difference, i.e., nonresponding subjects may be 

quite different from those responding, is usually unknown and its 

magnitude cannot be estimated reliably. HX-J-66(a), Vol. I., Ex. 

2 at 13-14,18. 

105. Measurement errors are also alleged by RRNA in that the 

length of time the lens had been worn by survey subjects on the 

day of the examination (weart ime) had the strongest influence on 

the summary scores. As the weartime increased, summary scores 

decreased . HX-J-66(a), Vol. I . , Ex . 2 at 18. Dr. John Kennedy, 

a prac~icing optometrist who served as one of the examiners 

during the CLS appeared during public hearings, and generally 

criticized the study. Accepting the AOA evaluation of CLS, Dr. 

Kennedy noted that apparently over 78 percent of the individuals 
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examined in the study had worn their lenses for less than four 

hours prior to being examined. The pre-examination weartime can 

be a critical factor in determining the existence of a number of 

eye health problems resulting from improper contact lens care. 

According to the witness, this does not mean that no problems 

will be found, and, in fact, the CLS did find problems in some 

who wore their lenses for less than four hours. Some conditions 

are more long standing and not as time related. However, many 

problems that would develop after four, six or eight or more 

hours of wear would not be discovered in the subjects who wore 

their lenses only one, two or three hours prior to being 

examined. The witness concluded that, as a result, many subjects 

who exhibited minor problems may have exhibited more severe 

problems had their lenses been on longer and some subjects who 

showed no problems may have exhibited signs of some problems 

after four or more hours of wear. HX-J-26 at 8. Noting the fact 

that a majority of the subjects had their lenses on less than 

four hours at the time of the evaluation, the witness stated this 

fact could have significantly effected the results obtained for 

several visual conditions. The shorter the wearing time, the 

less likely the conditions would be detectable or fully manifest. 

From a health care perspective, Dr. Kennedy advised, the results 

of the study examinations cannot be regarded as providing 

meaningful or reliable results. HX-J-26 at 12. 

106. Testifying to the question of weartime, a member of the 

Commission's staff recalled receiving a letter from AOA approxi

mately six months before ~he first field exam for CLS was 
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conducted in which AOA suggested that patients should have worn 

the lenses on the day of examination for a minimum of four to 

five hours before they were examined . The witness agreed, 

however, that the staff did not instruct patients to wear their 

lenses for at least four hours before they came in to be 

examined. The witness also indicated that the instructions sent 

to the survey subjects by the FTC staff merely advised them to 

bring their lenses to the examination site. He further agreed 

that some survey subjects who may suffer from troublesome 

conditions associated with improper fitting may not have 

exhibited symptoms of these conditions if the subjects brought 

their lenses to the examination and put them on shortly before 

they got there. Hailey, Tr. 227-29. The Commission's witness 

testifying as to the statistical treatment of weartime stated he 

was advised by the CLS staff that weartime was not that important 

an issue. Mulholland, Tr. 865-66. 

107. According to the CLS, R-B-5-1 at 22, each survey 

subject underwent a keratometric examination by each of the three 

examiners to obtain measurements of the steepest and flattest 

curvatures of the corneal surface and to evaluate corneal 

distortion. During the post-examination data collection phase of 

the CLS the Original Fitter Questionnaire mailed to the 

practitioner who survey subjects had named as the source of their 

contact lenses, sought, among other things, the subject's 

original and most recent K-readings. The CLS report observes 

that change in K-readings over time was one of the measures of 

eye health which the associations' (AOA and others) 
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representatives agreed should be included in the study. Any 

significant change from the original K-readings is a strong 

indication that the lenses did not fit properly and should be 

replaced or modified. Staff intended to use that data to compare 

groups of subjects classified by fitter type, but much of it was 

of questionable reliability. The three field examiners rarely 

agreed on the correct K-readings for a subject. Only about 70 

percent of the questionnaires that were mailed to the subjects' 

original fitters were filled out and returned. Many of the 

readings on those questionnaires were incompletely recorded, or 

recorded in nonstandard fashion. "Although the results of the K

readings comparisons would have been of interest, the absence of 

those results is not of great importance. The relative presence 

(or absence) of the seven potentially pathological conditions 

provides a comprehensive measure of the relative health of a 

contact lens wearer's eye." R-B-5-1 at 22-23,25, note 52. Dr. 

Kennedy testified that although keratometry measurements may 

determine gross distortions in corneal curvature, their value is 

most often related to a comparison of current K-readings with the 

original K-readings. The inability in the study to compare the 

original K-readings with the current readings severely limits the 

value of this procedure in determining problems related to 

contact lens wear. He further stated that the FDA protocols for 

investigative contact lens clinical studies require that this 

comparison be done. HX-J-26 at 12. 

108. RRNA, as part of its criticism that the CLS is being 

used for a purpose other than that for which it was designed, 
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argues that the classi f ication of optometrists for the CLS may be 

erroneous. Pointing to record material indicating that survey 

subjects did not know the credentials of the providers of their 

contact lens fittings, RRNA argues that the Or iginal Fitter 

Questionnaire did not contain questions appropriate to permit the 

original fitters to provide the needed information themselves. 

It therefore became necessary for the staff to devise the 

classification method previously described. It is urged by RRNA 

that, in many cases, it is likely that the classifications made 

by FTC staff of the original fitters do not reflect the form of 

the fitter's practice at the time he provided the sample 

subject's fit. The classifications were made during 1981 using 

Yellow Pages from 1979, 1980 and 1981. RRNA observes that the 

majority of fittings (79 percent) were provided from 1975 through 

1978. Contemporaneous editions of the Yellow Pages were not used 

to classify the fitters of 79 percent of the CLS subjects . HX-J

66(a}, Vol. I., Ex. 2 at 17- 18 . 

109. Or. Kennedy has also criticized the CLS, stating the 

fact the examiners were not allowed to question subjects about 

their contact lens wearing history , or about subjective problems, 

severely limits the ability to relate signs found, lens 

condition, etc. to actual problems relating to the initial 

fitting of the lenses. HX-J- 26 at 12. The Commission's witness, 

Mr . Hailey, stated that examiners were not allowed to review the 

case histories before they examined a patient. This witness 

advised there was concern about the identity of fitters coming 

from the same locality as the examiners and felt that examiners 
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should not know who fitted a particular subject since the fact 

the examiner might know the fitter may have, in some way, biased 

or prejudiced the survey. Tr. 246. The witness also believed 

that survey subjects were instructed they should not tell the 

examiners anything about their contact lens history and examiners 

were told not to ask survey subjects questions about whether the 

lenses were causing discomfort or other problems, because the 

staff wanted the examiners' objective measurements of certain 

conditions rather than having their answers influenced by 

subjective information from the patient. Tr. 247-48. While the 

staff asked some of the questions concerning possible discomfort 

or other problems in their interview form, the answers to these 

questions were not available to the examiners. Tr . 248-49. 

110. Dr. Kennedy states that an important area of quality 

contact lens care that was not discussed in the analysis of CLS 

relates to patient instructions on lens care and maintenance and 

the providing of needed follow-up care. According to Dr. 

Kennedy, continuing successful wear requires that patients be 

fully aware of the need for proper lens handling, cleaning and 

care. Failure to follow appropriate procedures for lens 

insertion, removal and handling of lens cleaning and care can 

result in significant problems of discomfort, blurring of vision 

and discontinuance of wear. Although information on these 

aspects of care were apparently collected by the staff, they were 

not used in the analysis or findings of CLS. The doctor also 

criticized the survey because it was limited to relatively simple 

cosmetic daily wear contact lens patients. The number and types 
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of contacts lenses availabale and prescribed today, according to 

the witness, provide for much more complex fitting 

circumstances. The availability of extended wear lenses has 

necessitated the evolution of a whole new area of contact lens 

care, and with this has come increased risks for the development 

of eye health and vision problems. The availability of toric 

soft lenses for astigmatism creates a more complex fitting 

procedure than the fitting of spherical contact lenses. Bifocal 

contact lenses also present unique fitting and wearing character

istics that require more thorough evaluation and care. The 

advent of rigid gas permeable lenses of many different types and 

the expanded number of daily wear soft lenses available present a 

different situation than existed only a few years ago in the 

contact lens field. The CLS did not evaluate contact lens 

practitioners' capabilities in these more complex areas of lens 

care. Therefore, according to the witness, the study's ability 

to reflect present-day reality is severely crippled. Dr. Kennedy 

concluded, based upon his observations as a result of partici

pation as one of the examiners in the study, that the Commission 

should not rely on the limited results of the study as the basis 

for any policy decision in this area of health care. HX-J- 26 at 

12-14. 25 

111. The summary quality score set forth in the CLS is not 

associated exclusively with poorly fitted contact lenses, 

25 A separate criticism which repeats several matters argued by 
RRNA and Dr. Kennedy was filed by Dr. Barry Barresi, Associate 
Professor and Director, Center for Vision Care Policy, College of 
Optometry, State University of New York, HX-J-13(a), and Tr. 529
79. 
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according to RRNA's analysis. The examination procedures did not 

allow for the examiners to observe the contact lens on the eye of 

the subject, and the examiner was not asked to evaluate whether 

the presence of one of the corneal conditions may have been due 

to factors other than the lens. RRNA concludes that, as a 

result, very little evidence was produced to support the 

inference that other causal factors were not responsible for the 

associative variation between fitter groups and summary quality 

scores. Intervening events between the initial fitting and the 

CLS survey examinations are of paramount importance. Did a 

patient return for regular checkups; did he follow the fitter's 

instructions on lens care procedures; did he adhere to the 

fitter's recommendations regarding lens wearing time; could 

physiological ocular changes have occurred since his last 

examination and fitting? Were any patients using birth control 

pills? Had any consumed drugs on the day of the exams? In 

short, RRNA asks, were their histories examined for events that 

would have contraindicated their inclusion in the study? HX-J

66 (a), Vol. I., Ex. 2 at 23-24. RRNA also argues that the data 

show significant decreases in quality scores as weartime 

increases and states that given this is so it is obvious that the 

number of observations in the data is too small to find 

statistically significant differences between contact lens 

fittings provided by commercial and noncommercial optometrists 

using only the subjects whose weartimes were sufficient to allow 

the manifestation of potentially pathological eye conditions 

(more than four hours) . Ex. 2 at 26-27 . 
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112 . RRNA offered additional information which it claims is 

demonstrated by an analysis of the CLS data concerning quality of 

care. According to the RRNA r eport, if quality eye care is 

defined to include important se r vices such as contact lens 

fitting follow- up care, instructions on the importance of regular 

checkups, and the provision of regular checkups, noncommercial 

optometrists provide significantly higher quality eye care than 

their commerical counterparts. HX- J - 66(a), Vol. I., Ex . 2 at 37. 

Based upon an RRNA analysis of responses to questions in the 

Patient Interview Form of the CLS , i t is alleged that the data 

demonstrates that noncommercial optometrists instructed more 

patients on the importance of regular checkups than did 

commercial optometrists . It is also asserted that noncommercial 

optometrists provide mo r e follow- up care and · that more of their 

patients return for regular checkups . RRNA concludes that these 

three dimensions differentiate the higher quality eye care 

provided by noncommercial optometrists from the care provided by 

commercial optometrists . Ex . 2 at 37-40 . 

113. Rebuttal materials filed by or on behalf of the staff 

address several of the arguments and conclusions raised by the 

AOA presentation concerning the quality issue. These are: 

(a) Classification of Optometrists - The staff states that since 

the rulemaking involves trade name usage, branch offices, 

commercial locations and corporate employment, the classification 

scheme focused on whether or not optometrists were engaged in 

these activities. In order to be classified as "commercial", 

optometrists had to be engaged in one or more of these 
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activities: no optometrists were classified as "commerical" 

optometrists merely because they advertised. Furthermore, the 

vast majority of "commercial" optometrists were either chains, or 

optical companies offering optometric services. Staff states 

that every effort to be conservative was made in the classifi

cation approach and that if there was any doubt about whether an 

optometrist was truly commercial or a private practitioner, that 

optometrist was placed in the "unknown" category. More 

importantly, the staff suggests, while doing the classification 

of each optometrist, staff did not know how that optometrist had 

scored on the quality index and there is thus no reason to assume 

bias in the classifications. Rebuttal Statement of Joseph P. 

Mulholland, R-K-23, App. B at 1. ( b) Weartime - Addressing the 

AOA/RRNA arguments that suggest that some eye conditions 

resulting from poor fit may not be evident until subjects had 

worn their lenses for a number of hours oh the day of the exam

ination and that since relatively few subject wore their lenses 

for the suggested four hours minimum wearing time, the CLS 

quality results are thereby invalidated, staff believes such 

arguments are invalid. According to the staff, the eye 

conditions to which AOA/RRNA refer make up only a part of the 

full list of eye conditions contained in the summary quality 

score. In addition, those conditions cited as requiring minimum 

weartime were given relatively low weights by the FTC's 

optometric consultants, indicating that their medical 

consequences were less important than many of the remaining eye 

conditions. Four of the seven eye conditions in the CLS exam do 
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not require any minimum amount of wearing time on the day of 

examination for detection and these eye conditions tend, on 

average, to be assigned a greater importance weight than those 

remaining eye conditions claimed by critics not to require a 

minimum weartime for detection . Staff concludes that even if the 

three conditions requiring minimum weartime were deleted from the 

CLS the remaining condition categories are clearly relevant for 

the information on quality differences. Staff further states 

that the quality scores on the remaining eye conditions provide 

the basis for concluding that commercials are at least as 

competent at contact lens fitting as are noncommercials. Staff 

further urges that flawed reasoning underlies the RRNA 

observation that average quality score for subjects with a 

weartime greater than four hours was significantly lower than the 

corresponding average for subjects that wore their lenses for 

four hours or less, arguing an analytical conclusion to the 

matter. In this regard the staff offers the final conclusion 

that since the commercial practitioners' performance in relation 

to eye conditions for which no minimum weartime level is required 

is at least as good as the noncommercial practitioners' 

performance, there is no reason to suppose that the CLS quality 

analysis would have led to different results if all subjects had 

worn their lenses for some minimum length of time before being 

examined. R-K-23 at 4-7. (c) Former Wearers - Staff observes 

that while former wearers could not be included in the main body 

of the CLS because it was impossible to devise a means to 

evaluate the quality of fit of contact lenses that had not been 
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worn for months or years, the issue was nonetheless discussed 

extensively in Appendix B of the report, included with a 

classification of as many fitters as the staff was able to 

identify based upon the information available to them. Staff 

admits that while all fitters for whom they had sufficient 

information were classified in the Appendix, there was 

necessarily a large unclassified group, and discusses the history 

of its classification efforts. R-K-23, App. B at 1-5. Staff 

also challenges the AOA analysis of the CLS data which led them 

to the conclusion commercial optometrists had a far greater 

proportion of patients who had stopped wearing their lenses than 

did other types of provide rs. AOA, R-H-81 at 40. Staff 

concludes that analysis of the data used to support the AOA 

analysis actually buttresses the staff position that tests using 

former wearer groups are unreliable and that a more appropriate 

approach to the long term successful fits issue is to analyze the 

current wearers group, where the information is much more 

extensive and reliable. Such an analysis, according to staff, 

indicates that there is no significant difference among fitter 

groups in their ability to provide successful, long lasting 

contact lens fits . R-K-23 at 8-11. (d) Follow-up Visits - the 

argument that follow-up visits are indicative of higher quality 

of care is disputed by a staff-sponsored submission as not being 

unambiguously the case. Rebuttal Statement of Valerie Cheh, R-K

16 at 1. The alternative hypothesis, it is asserted, is that 

follow-up visits are actually a measure of how poorly the contact 

lens was fit, not a measure of good quality care, and that an 
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analysis of the data evaluating correlation coefficients between 

the number of follow-up visits and the outcome quality scores 

reported in the CLS is inconsistent with the hypothesis that 

follow-up care is more often obtained by customers who have 

problems with their contact lenses. Thus, it is concluded that 

the number of follow-up visits is not a good indicator of 

quality. R-K-16 at 2. 
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(b) Price of Vision Care. 

114. The BE Study and the Contact Lens Study are the primary 

evidence placed into the rulemaking record by the staff to 

compare the relative price of optometric services available 

across regulatory environments and kinds of practice and to 

support the contention that higher prices result from the 

imposition and enforcement of commerical practice restrictions. 

(i) The BE Study. 

115. To gather pricing information on vision care, the BE 

Study undertook to classify cities (in reality Standard 

Metropolitan Statistical Areas [SMSAs]) which were distinguish

able by the type of mass media advertising observed on eye 

examinations and eyeglasses as well as by whether or not large 

chain optical firms operated in the market. Mass media adver

tising was monitored in the Yellow Pages and in newspapers. No 

attempt was made to obtain measures of radio and television 

advertising by optometrists or local optical firms. In the most 

restrictive cities, essentially no advertising of either eye

glasses or eye examinations was observed. In the least restric

tive cities there was price advertising of eyeglasses and at 

least nonprice advertising of eye examinations. R-B-2-31 at 2. 

116. To evaluate the effect of large chain optical firms on 

the price and quality of optometric services, cit ies were further 

classified by whether or not large chain optical firms sold 

eyeglasses and eye examinations. In nonrestrictive cities large 

chain firms sold both eye examinations and eyeglasses. There 

were no large chain firms in restrictive cities. It was antici
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pated that large chain firms might enjoy economies of scale in 

both purchasing and distribution. Such economies could lead to 

lower prices not only from the firms themselves, but also from 

optometrists competing with them. R-B-2-31 at 2. Restrictive 

cities, by definition, did not include either optometrists who 

advertised in the media or optometrists who worked for large 

chain firms. Except for a few optometrists who advertised on 

site, all were necessarily nonadvertisers. Nonrestrictive cities 

included three major types of optometrists: nonadvertisers, 

advertisers and large chain firms. R-B-2-31 at 2-3 . · 

117. The BE Study uses data collected by actually purchasing 

eye examinations and eyeglasses. Purchases were made in both 

restrictive and nonrestrictive cities. Data were also collected 

from optometrists practicing in large chain optical firms in 

cities where they are permitted to operate. R-B-2-31 at 39. Two 

sets of price data were analyzed -- the total price of the exam

ination and eyeglasses and the examination price separately. 

According to the report each set of analysis shares a common 

problem, i.e., prices from different SMSAs reflect, in part, 

differences in the cost-of-living; this has nothing to do with 

the particular price patterns under study in this experiment. In 

the survey methodology, in order to control for this effect, some 

deflater is required to adjust the prices encountered in the 

twelve SMSAs visited. The report indicates that references to 

"prices" in the discussion of analysis means adjusted prices. R

B-2-31 at 48, 51. 
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118. The study reports that total price and examination 

price appear to be lower, generally, in markets where large 

advertising firms compete and lower yet when the service is 

purchased from the advertisers themselves. Since these data 

represent classes of practitioners, the market- wide price effects 

will depend on the relative market shares of, for example, large 

chain firms and nonadvertisers. That is, according to the 

report, if the former account for a relatively large fraction of 

total optometric examinations, the average prices in those 

markets will be considerably lower than where they are 

prohibited. The report observes as noteworthy the result that 

price declines are most evident in those markets with price 

advertising of eyeglasses and nonprice advertising of 

examinations in the presence of large chain firms. SMSAs with 

various slightly weaker forms o f advertising show substantially 

smaller impacts on price with sometimes lower levels of statis

tical significance. The possible greater effect of price 

advertising raises interesting economic questions concerning the 

information content of nonprice advertising and is reflected in 

the distinction many states draw in regulating price and nonprice 

advertising of optometric goods and services. These results also 

reveal that prices of nonadvertisers' examinations in advertising 

markets (while lower than in other markets) remain above the 

larger chain firms' prices . Neither the presence of considerable 

advertising nor the commercial practices employed by the chain 

firms drive these prices to equality. R-B- 2- 31 at 57. 

-133



119. The BE Study also evaluated the relationship between 

price and quality. It is observed that the presence of 

advertising and commercial practice may lead to substantial 

reductions in the price of eye examinations and eyeglasses . The 

chain firms themselves offer the lowest prices, but even 

nonadvertising practitioners in the presence of chain firms are 

forced to lower price somewhat. The ability of optometrists to 

advertise price, rather than simply availability (that is, non

price advertising), appears to have special force in altering 

market prices . The report indicates that in the evaluation of 

eye examination quality, looser restrictions do not cause erosion 

of quality throughout the market . Looser restrictions do seem to 

result in greater frequency of less-thorough examinations by 

advertising optometrists, but this does not imply that the 

absence of restrictions has caused market quality to erode . 

Rather, the absence of restrictions has permitted an alignment of 

thoroughness with the form of practice. Those inclined towards 

thorough examinations maintain traditional forms of practice. 

Those who would give less-thorough examinations are more likely 

to practice as advertisers or to affiliate with commercial 

practice . Both coexist. In restrictive markets these different 

practices are not eliminated but simply obscured by the inability 

to advertise or engage in commercial practice. The report also 

states that whereas thoroughness of eye examination does vary 

across type of optometrist, o ther dimensions of quality do not. 

The accuracy of the prescription, the accuracy of the eyeglasses, 

and the workmanship of the gla sses are essentially the same 
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regardless of provider or regulatory environment. In almost all 

instances, it is likely that at a minimum the consumer wants to 

be checked for the need for new eyeglasses, and it would appear 

that this service and the resulting product (eyeglasses} are not 

substantially different under any circumstances. It is in the 

area of quality of optometric service that consumer preferences 

and the thoroughness of practice vary. R-B-2-31 at 89. Finally, 

the BE report advises that given such differences in both price 

and at least one dimension of quality, the question is raised as 

to how quality-adjusted price varies across markets. The data 

reveal that within types of optometrists as well as within 

markets and across markets, there are strong positive 

associations between the thoroughness of practice and the 

price. But even after allowing for this association, price in 

nonrestrictive markets is clearly less than in restrictive 

markets. The conclusion is that advertising and commercial 

practice are powerful devices in lowering market prices without 

reducing overall market quality. Consumers gain in this manner 

as well as by being better able to judge the thoroughness of the 

service to be rendered from the form of optometric practice. R

B-2-31 at 90. 

120. The overall summary conclusion of the BE survey on the 

matter of price is that the total prices charged for eye 

examinations and eyeglasses are significantly lower in the least 

restrictive cities. Large chain optical firms, advertising 

optometrists, and even nonadvertising optometrists all charge 

less in these cities than optometrists in the most restrictive 

-135



cities. The lowest prices are those charged by large chain 

optical firms and other advertising optometrists. R- B- 2-31 at 4. 

121. The NPR sets forth two questions (3-4) relating to the 

design and statistical a nalytical technique employed in the BE 

study, asking for comments on the possible effect of the court 

decision in Bates v. State Bar of Arizona, 433 U.S . 350 (1977) as 

well as whether the multivariate statistical technique used in 

the study could lead to inappropriate conclusions about the 

impact of restrictions on price. 

122 . In testifying to the design of the BE study concerning 

price, a Commission witness stated that one of the prior 

hypotheses the Bureau of Economics had when the study was laid 

out was that the existence of nonprice advertising of eye 

examinations in a market would be expected to have an independent 

effect on the market price for eye examinations . It was also 

hypothesized that the existence of price advertising for 

eyeglasses may be expected to have an independent effect on the 

market prices for eyeglasses. Bond, Tr. 487. The witness 

explained that the BE study analyzes the effect of state 

regulation independent from the effect, presence or absence, of 

advertising on price. The witness further testified concerning 

the term "state regulation", that in states where there was no 

advertising in the survey sample, there were regulations that 

would seem to prohibit advertising . It is possible that in some 

states where there was advertising in the sample there were 

regulations that were not being enforced. The market cells used 

in the survey, however, were not defined in terms of statute or 
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regulation or law. That approach had been considered, but when 

looking for the presence or absence of advertising, it was found 

that the market did not always comport with what one would expect 

from a reading of state regulations. Where advertising was 

prohibited, for instance, one may still find advertising. Bond, 

Tr. 487-89. Based upon the survey, the witness stated he 

believes price advertising has a much more significant impact on 

the price of optometric goods and services than nonprice 

advertising. Bond, Tr. 491. Another Commission witness 

testifying to the BE study stated the conclusion that the study, 

buttressed by some independent work he had done, indicates that 

without commercial firms, prices are distinctly higher, leading 

to excessive payments for ophthalmic care by some consumers and 

reduced availability to ophthalmic care by others . Kwoka, Tr . 

499. Stated another way, the witness advised that the BE study, 

and his own research, conclude that the greatest impact resulting 

from nonrestriction had to do with price, and that there was in 

fact no measurable impact on quality. Kwoka, Tr. 510. 

123. The use of variables to adjust the price data 

contained in the BE Study was repeatedly mentioned in individual 

statements of testimony and witnesses pointed out instances in 

which average prices actually charged in cities classified in the 

study as most restrictive were in fact actually less than the 

average price charged in the least restrictive cities. See 

William Erxleben, Tr. 1414; Conner, Tr. 657. 

124. The primary and more generally comprehensive 

objections to the BE Study of price were filed principally by AOA 
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and RRNA and go to the methodology and analysis utilized in the 

preparation of the report, together with a general criticism of 

the overall design of the study. On the question of design, AOA 

argues that it is essential to the validity of a survey study 

that it be designed with the purpose of eliciting information 

relevant to the question at hand. The BE Study was intended to 

measure the effect of advertising and commercial practice on the 

price and quality of routine eye examinations and eyeglasses. 

Throughout the Study the emphasis is primarily on advertising 

linked with a secondary concern with commercial practice. 

Nowhere is it claimed, according to AOA, that the presence or 

absence of commercial practice, itself, has been studied or 

measured -- nor was it the purpose of the study to do so. AOA, 

R-H-81 at 23-24. 

125. According to the description of the experimental 

method set forth in the BE Study, R-B- 2-31 at 39-40, markets for 

the survey were selected based on the use of the Yellow Pages 

during the initial screening and, subsequently, newspapers were 

scanned to obtain additional information on the types of 

advertising permitted on eyeglasses and eye examinations if an 

SMSA appeared to be a likely candidate for inclusion in the 

survey. The newspaper searches generally began in May 1977 and 

continued through December 3, 1977. AOA/RRNA argue that since 

the study was undertaken prior to the impact of Bates the BE 

Study is irrelevant and wholly unlinked to the present-day 

realities of optometric practice. R-H-81 at 24. It is observed 

that there is indication in the record that prior to the Bates 
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decision, some chain optometric firms may actually have operated 

in states with advertising restrictions. It is further argued 

that because the BE Study fails to report whether some of the 31 

states eliminated from consideration in the BE Study methodology 

contained commercial firms operating in states with advertising 

restrictions, and failed to survey such markets, the study cannot 

isolate the effects of advertising restrictions from the effects 

of commercial restrictions. RRNA, HX-J-66(a), Vol. I., Ex. lat 

63-64, 66-67 . Citing language in the BE Study to the effect that 

since price advertising of eyeglasses and eye examinations may 

now be legal in all states, the BE Study's findings concerning 

price differentials in cities with only nonprice forms of 

advertising are not relevant to the BE inquiry, AOA argues that 

the study is nearly a decade stale, and is irrelevant and does 

not report the realities of the current market place for 

examinations and eyeglasses. R-H-81 at 23-24. 

126. The BE Study is further criticized for use of the 

Yellow Pages to classify markets. It is argued that because the 

survey failed to explicitly consider state regulations, hetero

geneous populations were grouped into broad categories (e.g., 

restrictive and nonrestrictive cities). RRNA argues that since 

the sample cells (markets) are heterogeneous rather than homo

geneous, grouping across the cells runs the risk of producing 

meaningless results by possibly affecting the price and quality 

variables. The argument is illustrated by the fact that the 

cities of Washington, D. C. , Seattle, Minneapolis, Baltimore, 

Portland, Columbus and Milwaukee are all considered as "nonre
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strictive" by the BE Study. However, record information of the 

comparison of state laws indicates that Washington, o.c., 

Minneapolis and Baltimore permit the corporate employment of 

optometrists, while Seattle, Portland and Columbus prohibit such 

employment. HX-J- 66(a), Vol. I., Ex . 1 at 67- 68. 

127. The survey is also criticized as not reflecting the 

contemporary state of the marketplace citing the fact that only 

print advertising was scrutinized in the 1977 period, whereas the 

scanning of television and radio advertising was not done. It is 

suggested that local optical practices, both corporate and 

noncorporate, are better able now (1985), as opposed to in 1977, 

to media advertise in their local markets. Price reductions in 

eye care due to this increased advertising availability cannot be 

measured by or accounted for in the context of the BE Study . HX

J-66 (a), Vol . I., Ex. lat 66. 

128. In connection with the BE Study survey of advertising , 

it is urged that the study is incomplete and outdated for present 

day purposes for failure to consider markets where advertising is 

present and chain firms are absent. It is argued that these 

markets should have been sampled in order to draw conclusions 

relevant to separating the effects of advertising from conunercial 

restrictions. HX-J-66(a), Vol . I., Ex. 1 at 68. 

129 . Both the modeling and analytical phases of the BE Study 

are discussed in extensive detail in the RRNA presentation, 

listing several perceived failures of consideration in the 

modeling and posing a series of objections relating to evaluation 

and analysis o f the BE Study data. Noteworthy among the 
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objections in the modeling area are those relating to the field 

procedure employed by survey subjects to assist in gathering data 

conc~rning price. Citing the Commission's own data that 85.9 

percent of consumers are aware of the fact that one does not have 

to purchase eyeglasses from the examining ref ractionist and that 

consumers may ask for copies of prescriptions after an eye exam

ination, as well as data indicating that approximately 30 percent 

of consumers surveyed actually engaged in comparison shopping for 

eyewear26, the FTC Study methodology requiring cert~in survey 

subjects who received certain prescriptions to buy the eyeglasses 

from the examining optometrist is viewed as being invalidating. 

It is argued that because FTC prescription release requirements 

allow patrons to purchase eyewear from optometrists, opticians or 

M.D.s who do not necessarily perform the examinations, then for 

customers who shop in this manner the actual prices they pay for 

eye wear may be lower than the BE Study allows. In 1985, 

consumers can select optometrists for examination on the basis of 

advertising in both restrictive and nonrestrictive markets. To 

reflect present market conditions, in RRNA's view, the survey 

must take into account both the effect of the Bates . decision and 

the Commission's prescription release rule. One cannot be 

confident that the prices faced by the subjects in the 1977 

experiment are similar to those actually faced by consumers in 

1985. Data collected from a study that had subjects act in a 

26 Final Report FTC Eyeglasses Study : An Evaluation of the 
Prescription Release Requirement, Public Sector Research Group, 
Market Facts, December 17, 1981, R-B-6 - 1 at 4; Table III.14 at 
36. 
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manner different from the way in which consumers may be expected 

to act today cannot be used to project the actual prices paid or 

quality received by real consumers in different market 

environments in 1985 . HX-J-66(a), Vol. I., Ex. lat 82-83. 

130 . The design is also criticized as it relates to the 

actual purchase of eyeglasses in that the so-called "blurred" 

vision subjects were directed to purchase a particular unisex 

metal frame, if possible, in order to assure comparability of the 

resulting eyeglasses and to minimize cost variation. R-B-2-31 at 

4, item (4). It is argued that this procedure is questionable 

since it seems highly unlikely that all optometrists would have 

the "particular unisex frame'' in stock. When alternatives were 

proposed to subjects they were required to use their best 

judgment in picking out a frame . In order for the data collected 

on eyeglass frames and lenses, whose prices were often quoted as 

a whole, to be rationally used, the frames must be of homogeneous 

cost and quality. The BE Study should have, as a reliability 

test, had the frames examined by a practitioner in order to 

verify that the frames were, as the BE Study states, comparable. 

HX-J-66 (a ) , Vol. I., Ex . 1 at 84. It is also argued that 

inasmuch as the BE Study concluded that over half the frames 

examined by an optometrist were of high quality, the fact there 

is a variation in quality violates the requirement that the 

unisex frames gathered by the subjects be comparable and any 

prices that incorporate these eyeglass frame prices cannot be 

used for comparison purposes. HX-J-66 (a ) , Vol. I., Ex. lat . 93. 
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131. According to RRNA, given that the long-term goal of 

large chains is to generate good will and increase their prices 

(as recent data indicate, in RRNA's view) and assuming that 

consumers are unable to adequately pre-judge the quality of care 

received, the data provide evidence to suggest that there is an 

imbalance in the market. Consumers may be led to believe and are 

convinced that chain firms charge lower prices and offer higher 

or equally good care as do nonchain practices. RRNA believes the 

data and materials gathered by the FTC staff, as analyzed and 

discussed by RRNA , show that the opposite is actually the case; 

chain firms charge more, do not pass economies of scale on to 

consumers in terms of lower eye care costs, and provide a lower 

quality of eye care. According the BE Study, "other factors, 

including consumer misinformation play significant roles in this 

market." HX-J-66 (a), Vol. I., Ex. l at 165. AOA also argues 

that the record lacks empirical evidence substantiating broad 

assertions that consumers do, in fact, ultimately benefit from 

the lack of state regulatory restrictions, claiming that some of 

the material presented by RRNA suggests that economies which may 

be attained by chain firms are not passed on to consumers. R-K-4 

at 3-5. 

132. The California Optometric Association filed the results 

of a survey prepared for use by it before the California legis
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27lature. COA, HX-J- 67(a), unnumbered Appendix . The survey, 

begun in December, 1982, purports to compare price and quality of 

eyeglasses dispensed by corporate optometric p ractices in the 

Metro-Atlanta, Georgia area. The summary results of the survey 

indicated that: (l) The mark - up in materials (lenses and frames) 

is not significantly different between corporate optometric 

practices and private commercial or professional optometric 

practices.28 (2) Analysis of the 30 study examination 

27 Consumer Study of Optometric Practices in Metro-Atlanta Area. 
Conducted by: John H. Thomas and Associates , Atlanta, Georgia 
(undated}. The survey, which was not specifically prepared for 
this rulemaking, was submitted without providing other interested 
parties to the proceeding the full data underlying its prepara
tion. See Tr. 2571-74,2575-79. The ability of the staff and 
other interested parties to fully examine witnesses appearing to 
testify to the results of the survey was thereby restricted. In 
the evaluation of this survey material, it is my determination 
that the conclusions reached can be given no greater weight than 
other opinion testimony because of the lack of a complete data 
base for use by others in the proceeding . 

28 Unlike the BE and CL studies, it should be noted that the 
practice of optometry was broken into three groups in the COA 
survey, rather than two . These are: (1) Corporate Optometric 
Practice - practice by a licensed optometrist who is affiliated 
with a corporate chain, national in scope. This affiliation may 
be in the form of a "side- by- side" off ice arrangement or in close 
proximity. The corporate optometric practice provides eye exam
inations and prescriptions and refers the patient to the corp
orate affiliate for dispensing eyeglasses. The corporate chain 
advertises and markets its services and is conducted in a 
commercial setting. (2) Commercial Optometric Practice 
practice by an independent licensed optometrist who chooses to 
advertise and market his profession similar to the corporate 
optometric practice; however, the practice is not affiliated with 
a corporate chain. Commercial optometric practice is generally 
local in scope, but is conducted in a commercial setting. 
(3) Private Professional Practice - practice by a licensed 
optometrist generally in one location and not affiliated with any 
other entity. The private professional practice provides a total 
patient service of eye exams, prescription and dispensing 
ophthalmic lenses and frames. The pr i vate professional practice 
seldom, if ever, advertises and is conducted in a traditional 
manner. HX-J-67(a), unnumbered Appendix at 33. 
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prescriptions for variance from the benchmark prescriptions 

showed no statistically significant differences among the types 

of practice. (3) The cost of an eye examination alone is less at 

the corporate optometric practices than at either private 

commercial or professional practices. (4) The amount of time 

taken to conduct an examination by the corporate optometric 

practice on the average was half or less the amount of time taken 

by commercial or professional practices studied. (5) The cost 

per examination minute was nearly one-third less in both 

commercial and professional optometric practices than in the 

corporate practices studied. ( 6) A review of all eyeglasses 

actually dispensed as compared to the written prescriptions, 

revealed that in terms of deviation from prescription, 

professional and commercial optometric practices demonstrated 

better accuracy than did corporate optometric practices. HX-J

67 (a) at 34-35. 

133. In response to the general assertion that the BE Study 

is obsolete because it does not take into account the Bates 

decision and the subsequent effects the decision may have had on 

markets studied, staff observes that when the data for the BE 

Study was collected, advertising of ophthalmic goods and services 

was restricted in some markets. Inasmuch as the BE Study took 

into account observations both in markets where advertising 

restrictions were in place and markets where advertising was 

quite similar to that observed today, i.e., advertising without 

restriction, the study cannot be deemed obsolete because of the 

Bates decision. Bond, R-K-18 at 5. According to the staff, the 
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only type of advertising that was not found during the survey 

with much frequency ip any of the cities considered in the study 

was advertising of the price of eye examinations. Staff does not 

believe its estimates of the effects upon price of chain firms 

are affected by that fact . The statistical technique used to 

estimate the independent effect of chain firms upon price first 

calculated the total difference in price between the most and the 

least restrictive environments. Since almost no price 

advertising of eye exams was observed, almost none of the differ

ence between the most and least restrictive environments could 

have been due to such advertising. Therefore, according to the 

staff, the effects of chain firms could not have been confused 

with the effects of price advertising of eye examinations. 

Presumably, the staff concludes, price advertising of eye exams 

would lower prices in markets both with and without chain 

firms. Bond, R-K-18 at S. 

134. Staff agrees that the BE Study does not provide 

information on the effects of specific state laws, pointing out 

that it was initially intended that specific state restrictions 

would be considered. However, there was no simple way to 

classify states because the statutes and rules varied 

substantially and it was unlikely that the effects of specific 

laws could be isolated. States were classified on the basis of 

whether or not eye examinations were available at optical firms 

inasmuch as the intent of restrictive laws and regulations was to 

prohibit the availability of eye examinations from optometrists 

who practiced in a commercial setting, without regard to the 
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specific language of such laws and regulations . Further, for 

cities with commercial practice, observations were confined to 

those where eye examinations were available from large interstate 

optical firms since such firms offered the best opportunity to 

observe optometrists operating in a cornmerical setting. Bond, R

K-18 at 7. 

135. Staff challenges the contention that because television 

advertising was not considered in the BE Study their conclusions 

may be invalid in contemporary circumstances. Markets with tele

vision advertising are likely to have Yellow Page and newspaper 

advertising as well, according to the staff. Since both Yellow 

Page and newspaper advertising was surveyed, it is doubted that 

cities were misclassified even though television advertising was 

not surveyed. Staff contends it seems doubtful that an optome

trist or an optical firm would choose to advertise on television 

and not to advertise in either the Yellow Pages or the newspaper. 

Bond, R-K-18 at 7. 

136. In response to the criticism that the field sampling 

procedure that required survey subjects to purchase eyeglasses at 

the place where they purchased exams may have biased price data 

upward, staff argues that many people prefer one-stop shopping 

enabling them to have their eyes examined at the location where 

they purchase their eyeglasses. Virtually all optometrists sell 

eyeglasses, suggesting that they expect to sell eyeglasses to 

many of their patients, according to the staff. Since many 

people prefer to d9 one-stop shopping and since most optometrists 

of fer both eye examinations and eyeglasses, it seems reasonable 
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to focus the study upon the price and quality of both. Bond, R

K-18 at 10. Concerning criticism raised relating to the 

inability of survey subjects to purchase the designated unisex 

eyeglasses frame at all of the places they visited, staff 

contends that the methodology employed in the study minimized 

variation and avoided bias. It is true that survey subjects were 

unable to purchase the designated frame at all places they 

visited, the staff concedes. Nonetheless, the frames and lenses 

that the subjects did purchase were examined by the staff's 

consulting optometrists to assess quality. After identifying 

trademarks had been covered, both consulting schools of optometry 

were asked to evaluate the quality of the eyeglasses. The 

analysis of the data revealed that there were no systematic 

differences ~n quality of workmanship among eyeglasses purchased 

at different types of practitioners. Bond, R-K-18 at 12. 

137. The staff rebuttal challenges the RRNA reanalysis of 

the BE Study price data which led to the conclusion that markets 

with chain firms do not have lower prices . RRNA found that the 

presence of chain firms did not lower the prices charged by 

traditional practitioners, reaching this conclusion by analyzing 

data that included only visits for which separate examination 

prices were available, while excluding other data and variables 

used by the staff in its analysis. Staff finds nothing wrong 

with analyzing the effects of restrictions upon exam prices, but 

argues that it is wrong to discard the evidence concerning the 

combined price of eyeglasses and exams. Many, if not most, 

people would prefer to shop for the two together rather than 
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separately, according to staff, and the analysis of the combined 

price is therefore important. Bond, R-K-18 at 13. 

138. Responding to the conclusions reached in the survey 

submitted by COA of prices and quality in the Metro-Atlanta area, 

NAOO contends every valid survey that has examined the relation

ship between commercial restraints and vision care prices paid by 

the consumer demonstrates there is a direct relationship between 

the degree of restriction and the price of goods and services. 

The COA/Atlanta survey is not credible, according to NAOO, 

because it fails to focus on the cost and quality of vision care 

in a restrictive versus nonrestrictive environment, and focuses 

only on differences between practitioners in the same market. 

The study does not focus on the price paid by a consumer for 

goods and services but an allegedly contrived "cos~ p~r minute" 

for examinations and the "markup" on the ophthalmic products. 

NAOO also states that at the time the survey was conducted in 

Atlanta, lay corporate employment of an optometrist was illegal 

in that area. NAOO, R-K-1 at 5-6, App. C at C-1. According to 

NAOO, COA would have the Commission believe that consumers who 

pay more for an eye exam that took twenty minutes longer to 

conduct are better off than those who paid less and were examined 

for a shorter period of time, even though the results of the exam 

were comparable. NAOO argues that the length in minutes of an 

exam is not necessarily correlated with quality, nor is a longer 

exam always desired by patients. Finally, NAOO urges that 

"markup" is a meaningless measurement since there is no standard 

markup and that cost of materials must be factored together with 
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payroll, utilities, rent, taxes, advertising, etc. for 

comparisons to be made. R-K-1, App. C at C-l,C-4-5. Staff 

argues that there is doubt about the markup comparisons in the 

survey because, unlike the BE Study, where an effort was made to 

purchase standard frames so that accurate cost comparisons could 

be made, no such attempt was made in the Atlanta study. Instead, 

subjects were allowed to select whatever frames they wanted, with 

the apparent result that the sample frames varied widely in 

cost. Staff also points out that markup in the survey was 

defined as the difference between the retail price and the 

single-item wholesale price and excluded volume discounts . The 

survey indicated a wide spread in markups within each provider 

group and therefore, in staff's view, provides little useful 

insight into the prices charged by different provider groups. 

Because of the variation in wholesale cost and spread in markups 

of the frames/lenses purchased, a different set of purchasers may 

well have provided an appreciably different set of results. 

Rebuttal Statement of Joseph Mulholland and Renee Kinscheck, R-K

21 at 608. 

~ (ii) The Contact Lens Study. 

139. The CLS, which was completed following the publication 

of the BE Study, states that whereas the BE Study compared the 

price and quality of eye examinations and eyeglasses provided by 

commercial and noncommercial optometrists, the CLS carried that 

analysis one step further by comparing the price and quality of 

contact lens fitting by these two kinds of practitioners. CLS 

Report, R-B-5-1 at 39. The CLS concludes that restrictions on 
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opticians and commercial optometrists may increase costs to 

consumers by limiting the choices available to them. Members of 

those groups often practice in convenient locations , such as 

shopping centers , and many are open nights or weekends . 

Restrictions may also result in higher prices for contact lens 

fitting by limiting consumers' access to relatively low- cost 

providers or by reducing competition in the marketplace . R-B- 5- 1 

at 47- 48. The pricing data which is used for the comparisons and 

conclusions reached in CLS was developed based on information 

which the staff obtained from the oral interview with patients 

(survey subjects ) when they came to the field examination 

locations to have their eyes examined. Hailey, Tr . 244- 45. A 

series of questions was asked of survey subjects concerning the 

price of their contact lenses and what that price included , such 

as follow-up care, an initial care kit, insurance . However, some 

of the wearers interviewed were unable to answer all of the 

questions. The CLS price analysis is therefore based upon the 

responses of only those wearers who were able to answer all the 

questions concerning cost. R-B-5-1, App. C at 1. Inasmuch as 

various items were included in the prices given by different 

survey subjects, a uniform package price including the cost of 

the lenses, the eye exam, follow-up care and initial lens care 

kit was established. The package price formulated for CLS did 

not include the price of insurance. R- B-5-1, App. C at 2-3. 

Of the 435 wearers utilized in the quality-of- fit analysis, 388 

were able to answer all the questions concerning cost. The CLS 

price analysis is based on the information obtained from those 
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388 wearers. Tests for differences in price among the provider 

groups were based on a regression analysis of the data the 

results of which implies, according to CLS, that the average 

price charged by commercial optometrists for both hard and soft 

lenses was significantly lower than that charged by any other 

fitter group. In relative terms, commercial optometrists charged 

from 15 to 55 percent less than other fitter groups for hard 

lenses. The corresponding range of percent differences for soft 

lenses was 30 to 56 percent. R-B-5-1 at 3-5. 

140 . The CLS advises that the meaning of the regression 

results is somewhat ambiguous due to the possible existence of 

nonfitter influences on price that are not taken into account in 

the regression equation. The most relevant potential influences 

are specific market elements operating in each city that 

influence the prices that fitters charge. The wide variance in 

the distribution of wearers fitted by the optometrist groups 

indicates that the omission of city-class-specific influences may 

be important. (Differences in the costs of operation were 

accounted for by adjusting the price variables by a cost-of

living index specific to each city in the sample.) Of most 

importance, according to the report, is the competitive environ

ment in which contact lens fitters practice. One key aspect of 

competition is the degree of advertising allowed in the market. 

The CLS, citing the BE conclusion that the existence of 

advertising in a city tended to lower prices charged by all 

eyeglass providers, states that if, as appears probable, the 

existence of advertising also lowers contact lens prices, it is 
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necessary to hold constant the effect of advertising when making 

price comparisons across cities . The CLS states it is 

particularly important to control for advertising when making 

comparisons involving corrunercial optometrist groups since members 

of that group advertise heavily and are almost certain to be 

found only in cities where advertising restrictions are minimal. 

141 . Using a 4- city subset of data and estimating the price 

regression equation for the subset, the CLS tests for the 

existence of price differences among fitter groups in a set of 

cities in which, by assumption, all fitters operate in a similar 

competitive environment (at least to the extent that it is 

affected by advertising). The findings suggest, as stated by 

CLS, that corrunercial optometrists on the average appear to charge 

significantly less than other contact lens fitters . That finding 

must be qualified, the report states, due to the inability to 

control fully for certain factors other than type of fitter that 

may have influenced prices . R- B- 5-1, App. C at 9- 13. 

142. Staff testimony relating to the CLS advised that the 

estimation of the types of costs which result with the limitation 

of choice imposed on consumers by state restrictions is a 

difficult matter and was beyond the scope of the CLS. 

Mulholland, HX- J-19(a) at 6. Instead, the analysis focused on 

the most easily iden t ified cost component - the actual amount of 

money paid for the contact lens fitting by subjects in the 

sample . The staff advised that while this approach is mo~e 

straightforward, it does tend to underestimate the total costs 

that can be attributed to commercial practice restrictions. HX
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J-19(a) at 6. According to the staff, the alternative tests 

imposed on the CLS data, HX-J-19(a), Tables A-2 to A-4, further 

establishes the CLS finding that commercial optometrists do 

indeed charge less than other provider groups for contact 

lenses. Staff states this result is really not surprising and 

supports the conventional view of commercial optometrists as 

relatively low cost providers in the vision care market. It is 

consistent with results of the BE Study. The pricing pattern is 

also consistent with the position of those vision care provider 

organizations that s upport commercial practice restrictions; 

these groups maintain that the alleged lower quality offered by 

commercial optometrists is due to the lower prices they charge. 

Mulholland, HX-J-19(a ) at 9. 

143. The CLS analysis of contact lens fittings supports the 

view that commercial practice restrictions are unnecessary and 

costly, staff reasons, because optometrists operating in 

commercial settings were found to provide a quality of fit equal 

to that of other vision care provider groups. Such laws can 

impose considerable costs on consumers by denying to consumers 

the greater convenience and lower prices offered by commercial 

optometric providers. HX-J-19 (a) at 9. Based upon the tests on 

the CLS data done subsequent to the CLS report, a staff witness 

stated that, at the time of the public hearings, contrary to the 

language of the CLS report, he was confident that commercial 

firms do charge less than noncommercial optometrists. According 

to the witness, he found the statistical terminology quite 

robust. "We were finding the same results, the same pattern in 
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all of those different equations. So based on that and based 

upon that sort of history of how we did it, I am now confident 

that for the sample that there was an indication that commercial 

practice providers did charge less." Mulholland, Tr. 794-95. In 

this regard, the witness acknowledged that he now disagrees with 

the qualified conclusion of the CLS, because the additional tests 

he performed indicate it is clearer now that advertising is not a 

factor that was creating bias in the results. Tr. 814-15. The 

witness testified further, in this regard, concerning the subject 

of sample size used in the alternative tests, stating that sample 

size are most to the point in price analysis, because when he was 

doing the alternative tests he was getting down admittedly to a 

small sample size. The witness advised that the alternative 

testing was mostly in the nature of a sensitivity analysis and 

that such analysis verified his conclusion that commercial optom

etrists were still seen charging significantly less than the 

other groups, and particularly the ophthalmologists and the non

commercial optometrists. Tr. 805-06. 

144. On the overall question of costs, the staff witness 

testified that search costs play a major role in affecting the 

real costs of ophthalmic goods and services. Advertising, such 

as that done by large commercial chains, location in a mercantile 

area, extended shopping hours all contribute to the lowering of 

search costs to consumers. Tr. 813. Another staff witness 

defined search costs as covering both the gathering of 

information and of moving to the site where the service or good 

can be obtained. Kwoka, Tr. 516. To illustrate the fact of 
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lowered search costs the witness Kwoka stated that optical goods 

sellers with optometrists in their employ offer convenient "one

stop shopping", which lowers search costs for those individuals 

seeking both an optometric exam and eyeglasses. HX-J-12(a) at 

3. While the consumer is free to move elsewhere, there is an 

opportunity to conserve on that particular time and expense. The 

views would have application to a dispensing optometrist, 

however, and these observations are not unique only to corporate 

practice. Tr. 516. 

145. In connection with the witness Mulholland's testimony 

relating to the alternative tests he conducted after completion 

of the CLS report, these continued to demonstrate that commercial 

optometrists exhibit lower prices than other fitter groups and 

that the 1979 sample shows an increase in price advantage. 

Indicating the two year interval between the Bates decision and 

the 1979 sample, Mr. Mulholland concluded the increase in price 

advantage may be due to the fact that commercial optometrists are 

in a better position to exploit economies of scale associated 

with advertising than are less commercially oriented 

competition. The import of this view is that commercial 

optometry, no longer faced with pre-Bates restrictions, used 

advertising to increase price advantage . Mulholland, HX-J-19(a) 

at 9. 

146. In meeting the issues relating to price presented in 

the CLS, AOA argues that the survey fails to support the proposed 

rule with meaningful or reliable data with respect to the price 

issues. The adjusted price data produced by CLS, which the staff 
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itself felt compelled to qualify, is stale and fundamentally 

unreliable . The patients had purchased their contact lenses (and 

related services and products) at various times in 18 different 

urban areas generally over the half- decade period from 1975 

through 1979. Unsupportable and inappropriate adjustments to the 

price data were made by the staff in an effort to try to make the 

data comparable. According to AOA, not only is the adjusted 

price data outdated, but the helter-skelter dispersion of the 

small number of price observations over so many different years 

and cities, necessitating debatable statistical adjustments and 

estimates, reflects the highly deficient des~gn and 

implementation of the survey. AOA, R-H-81 at 46. In AOA's view, 

the adjusted price data is also unreliable for other reasons. 

The data set is based on patient recall during the oral 

interviews and some survey subjects may have purchsed their 

lenses as many as 4 or 5 years before they were interviewed. AOA 

observes it appears that no attempt was made to collect actual 

price data from the original fitters. The survey also did not 

fully take into account whether the costs that were being 

compared were comparable services. Thus, according to AOA, the 

survey fails to validly relate the relative thoroughness of the 

doctors' eye examinations, or the number of the follow-up visits 

included by the fitters in the package price, to the prices 

charged. The different prices may reflect the different nature 

and amount of ser vices pr ov ided to the different subjects. 

Further, the adjusted price data is unreliable in AOA's view 

because it is being used in a field where there have been major 
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developments affecting prices in the intervening years. These 

developments include a very significant increase in the number of 

competing companies manufacturing soft contact lenses from 1976

1978, the development of less expensive sterilization systems 

needed for soft contact lenses, and the development of new types 

of contact lenses, such as the extended wear lenses. R-H-81 at 

47. AOA also again raises the spectre of Bates in connection 

with the data on price collected after that decision, arguing 

that when the data was collected the effect of Bates had not been 

felt fully and that the data is clearly of little relevance to 

today's substantially changed circumstances. R- H-81 at 48. 29 

147. Opponents of the rulemaking submitted s ubstantial 

criticism of the CLS price analysis, arguing first that the 

uniform package price arrived at for the purpose of analysis was 

flawed in several respects. For instance, it is asserted that 

when survey subjects did not know whether a particular item had 

been included in the price they paid and did not provide a 

separate charge for the item in question, the staff assumed the 

item was included in order to complete the data package for the 

uniform package price. Survey subjects sometimes responded that 

insurance had been included in their lens prices, but were unable 

to differentiate its cost from the total . In these cases, it is 

alleged the CLS data shows that the staff estimated the cost of 

insurance and subtracted the estimated amount from the subject's 

price response. Instead of employing this methodology to arrive 

29 The CLS data base includes observations on prices paid by 
s urvey subjects both before and after publication of the Bates 
decision. 
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at price, the contention is that the actual prices paid by the 

survey subjects could have and should have been obtained from the 

fitters to ensure accurate, reliable results. RRNA, HX-J-66(a), 

Vol. I., Ex. 2 at 27-28. The cost of living adjustment intended 

to reflect variations in the year of purchase and city of 

purchase among s ubjects is challenged as having been based upon 

an index which the Commission's Bureau of Economics found to be 

inadequate in a Report on another matter prepared after the 

filing of the CLS report. HX-J-66(a), Vol. I., Ex. 2 at 28. 

RRNA contends that the report gives no indication that the staff 

investigated whether prices charged by different practitioners 

measured different levels of eye care service, including, for 

instance, the amount of patient follow-up care. RRNA points to 

Question 14 on the CLS Patient Interview Form which asked about 

follow-up care they had received, and observes that no discussion 

of the analysis of the responses is found in CLS. Further, RRNA 

argues, although the uniform package price includes follow-up 

care, the derivation of the package price did not control for 

differences in the average number of follow-up exams provided by 

each practitioner group. RRNA included within its presentation 

its own analysis of the responses to Question 14 of the Patient 

Interview Form which it believes demonstrates that patients 

fitted by noncommercial optometrists returned for more follow-up 

visits on average than patients fitted by commercial optometrists 

on average. RRNA concludes that the difference between follow-up 

visits between patients of the two groups of providers is 

significant and provides a basis for the conclusion that 
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noncommercial optometrists provide more follow-up care than do 

commercial optometrists. HX- J - 66(a), Vol. I., Ex. 2 at 29-30. 

148. On the question of data analysis, RRNA contends that 

the effect of the Bates decision and other structural changes in 

the contact lens field (presumably increased use of contact 

lenses), cannot be assumed to be uniform across all observations. 

The role these effects played in generating the observed associ 

ative variation between the CLS survey and provider group data 

should have been investigated by the staff . HX-J-66(a), Vol. I., 

Ex. 2 at 32-33. 

149. RRNA considers the regression analysis in which the CLS 

attempts to take into account the presence of advertising in a 

market to assess competition to be questionable, arguing that 

although it is agreed that the presence of advertising in a 

market is one indicator of competition, there is far less 

certainty that commercial optometry and advertising are strongly 

correlated. The alternative tests conducted by Mr. Mulholland of 

the Commission staff are also characterized as being of question

able validity as being both statistically in error and for 

failing to ensure that the price responses used in his analysis 

were accurate. Based upon its argument that the price 

measurements in CLS between commercial and noncommercial 

practitioners are nonhomogeneous due to differences, for 

instance, in follow-up visits, RRNA concludes that Mr. 

Mulholland's alternative tests and analysis introduced no 

additional controls or adjustments to account for the nonhomo

-160



geneous nature of eye care provided by the commercial and non

commercial optometrists. HX-J-66(a), Vol. I., Ex. 2 at 33-36 • 

. 150. Responding to the contention that CLS measures a non

homogeneous package of goods and services in the uniform package 

price, since no comparison of follow-up care was made, staff 

observes that the RRNA reliance on services (follow-up visits) is 

irrelevant. In the final analysis, the staff argues, customers 

are concerned about how well their lenses fit - not the amount of 

effort expended by an optometrist at supplying that fit. This 

being so, the CLS focused on analyzing the most important aspect 

of fit quality: The absence of pathologic eye conditions that 

are caused by poor fits. Using this criterion, commercial 

optometrists were found to provide fits of at least equal quality 

to noncommercial optometrists. As a consequence, according to 

the staff, there is no basis for inferring that noncommercial 

optometrists provide "more" quality to consumers simply because 

they offered a large number of visits. Mulholland, R-K-23 at 

1. The statistical arguments of RRNA upon which it bases the 

conclusions that the alternative tests conducted by Mr. 

Mulholland are of questionable validity are themselves 

challenged. Staff observes that RRNA does not deny the accuracy 

of the estimated prices, nor the test statistics that are derived 

from them. Rather, RRNA implicitly contests the significance 

levels that can be attributed to each. Staff contends that 

reevaluation of the alternative tests indicate that all 

comparisons show a significance level of five percent or lower, 

meaning that in no case is there a greater than five percent 
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chance that it is incorrect to infer that commercials charge less 

than noncommercials. Mulholland, R-K-23 at 2.30 

(c). Availability of Vision Care. 

151. It is urged that one measure of the availability of 

vision care is the frequency with which eyeglasses are purchased 

in a given period of time. Staff Report, R-B-2-l at 84. 31 The 

1980 Staff Report suggests that the likelihood of obtaining eye

glasses in a given year is greater in states with lower prices 

and that consumers purchase eyeglasses with greater frequency in 

the states termed less restrictive or having less professional 

control. Another factor, according to the staff, which could 

affect the accessibility or availability of vision care is the 

location or convenience of obtaining ophthalmic goods and 

services. If location restrictions decrease the accessibility of 

vision care, these restrictions may decrease the frequency with 

which vision care is obtained. Some consumers may receive no 

care at all, it is argued, or may receive care less frequently 

than they otherwise might. This is particularly true with 

respect to the elderly, whose mobility problems are greater than 

those of the population as a whole. R-B-2 - 1 at 85-86. Referring 

to the results of the BE Study, staff believes these suggest that 

commercial practice restraints do not, for the most part, protect 

30 See Finding 86, supra, at (d ) Follow- up visits, for 
discussion of whether follow-up visits are a positive quality 
measure. Cheh, R-K-16 at 1. 

3l The NPR, Section A, refers to the "availability" of vision 
care. The staff report, however, discusses the "accessibility" 
of vision care. For the purposes of these findings, these two 
terms are treated as being synonymous. 
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consumers from lower quality care. Furthermore, BE found that 

prices were significantly higher in cities where commercial 

practice was restricted and that for the same price, consumers 

receive a higher quality eye examination, as measured by the 

study, in nonrestrictive cities than in restrictive markets. 

While it is true, the staff advises, that for higher prices 

consumers received a longer, more thorough eye examination from 

higher-priced optometrists, it is believed far from clear that 

the overall costs of commercial practice restrictions are offset 

by increases in quality. For some individuals the choice may be 

between a less-thorough eye examination at a lower price or no 

examination at all. R-B-2-1 at 88. John E. Kwoka, Jr., one of 

the co-authors of the BE Study, testified that where no 

restriction on the employment of an optometrist exists, consumers 

benefit by the ability of optical goods sellers with optometrists 

in their employ offering convenient "one-stop shopping." This 

arrangement lowers search costs for those individuals seeking 

both an optometric exam and eyeglasses, but does not require them 

to purchase both at the same location if they do not wish to do 

so. HX-J-12{a) at 3. The ban on restricting practice in a 

mercantile location prevents an optometrist from leasing space in 

an optical goods dispensary and from setting up his practice 

side-by-side with a retail optician, or in a high-traffic area 

like a shopping center, department store or drug store. The 

witness observed, however, that mercantile locations can signi

ficantly improve market efficiency. Convenient locations 

conserve on customers' time for search and purchase of optometric 
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services, as with any good or service. This is one reason why 

shopping malls and department stores exist in the first place, 

and the premiums their floorspace commands are measures of the 

value of customer convenience and time savings. Side-by-side or, 

even better, according to the witness, same-premises provision of 

optical goods and examinations are similarly advantageous to 

consumers. And to the extent mercantile location increases 

seller volume, cost savings may be better achieved. HX-J-12(a) 

at 3-4. Trade names, the witness states, can convey information 

to consumers about the price and quality of goods and services. 

This is especially important when consumers cannot fully evaluate 

a product or service before purchase. It is in the seller's own 

interests to provide and maintain higher or less variable quality 

to the degree that they have investments in brand names, long

term advertising, and reputation. The witness believes it 

apparent that consumers understand the market value of a firm's 

established reputation and respond to it. It is pointed out, 

however, that brand names do not necessarily connote higher 

quality, but in many cases it is lower variability to quality, or 

even price itself that is implied. HX-J-12(a ) at 5-6. Finally, 

restrictions on the number of branch offices an optometrist may 

operate directly control the production and delivery of services, 

according to Mr. Kwoka. Such restraints may prevent the practi

tioner from using his own time most efficiently, and reduce the 

cost savings from time-saving optometric or management 

techniques. In fact, the witness advised, to the extent that 

branching restrictions reduce total volume, almost all the 
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volume-related efficiencies are jeopardized. Further, branching 

restrictions can hinder entry and expansion into geographical 

areas needing additional optometric services. They limit the 

economic return to trade names, and may thereby diminish their 

value in terms of quality and predictability of quality. And 

they may retard the development of sophisticated quality control 

techniques . Techniques applicable to a single outlet may be 

extended to other outlets at little additional cost, but if 

branching is prohibited, these economies may not be fully 

realized. HX-J-12 (a) at 6-7. In summary, employment bans and 

branch off ice restrictions restrain the production and delivery 

of services and would show up in the price of services that 

consumers finally pay. Trade name bans and mercantile location 

restrictions, in the staff's view, have the effect of inconven

iencing consumers and providing less information than otherwise 

would be the case . Those bans have the effect of reducing the 

level of competition in markets, with the effect of maintaining 

or elevating the price above the level that is the minimum 

necessary for an efficient and competitive environment. Kwoka, 

Tr . 512 . 

152. The American Association of Retired Persons testified 

in support of the removal of restraints on optometric practice. 

The President-elect of the association stated the belief that 

commercial practice restraints do not have any significant 

positive impact on the quality of vision care, but increase price 

and reduce accessibility of quality vision care. John Denning, 

Tr. 51. According to the witness, AARP believes that the more 
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accessible eye wear outlets are, the better off older consumers 

will be. Removing restrictions in various states would result in 

the expansion and proliferation of eye wear outlets and would 

increase the options available to consumers and lower prices 

through increased competition. Tr. 53. A member of the AARP 

Board of Directors testified that the association's interest in 

these rulemaking proceedings relates to older Americans who are 

the largest single age group of eye care purchasers. Edmond 

Eggen, Tr. 1453-54. In 1977, older Americans were spending $698 

a year out-of-pocket on health care as an average. By 1985, the 

amount had risen to $1,660 a year, a 138 percent increase. 

Currently, older Americans are spending approximately 15 percent 

of their total incomes out-of- pocket on health care. The witness 

pointed out that older Americans are very interested in obtaining 

quality eye care at reasonable, affordable prices. This is 

particularly true for the older persons on a fixed or limited 

income . For them, expenditures for eye care can represent a 

serious financial drain on resources that are required for basic 

support and maintenance. Tr . 1454. 

153. Consumers Union (CU) furnished a report of a study 

prepared by the California Consumer Affairs Department which, 

among other things, estimated that the restrictions on conunercial 

practices in California impose substantially higher costs on 

California consumers without providing better quality health 

care. The witness for CU advised that restrictions on practice 

are not the way to control quality of care, describing such 

restrictions as being solely price enhancement devices. Harry 
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Snyder , Tr. 1053- 54 . Contending that removal of restrictions in 

California would result in the lowering of prices for optometric 

services in California , the witness pointed out that recent 

changes in many public assistance programs and in private 

insurance plans have shifted costs of vision care directly onto 

the consumer . Decrease in cost will mean a greater number of 

consumers will be able to afford vision care and the eyeglasses 

they need. Tr . 1055 . 32 

154 . NAOO contends that the data presented with its comments 

on the rulemaking proposal demonst r ate that economies of scale 

are attainable with respect to virtually every expense in a 

vision care practice . Certain variable costs (such as payroll) 

do not increase at the same rate as revenue when sales expand. 

Other variabl e costs decrease in per unit cost as quantities 

purchased are increased . Fixed costs such as ini tial 

capitali zation decline per office as the number of offices 

increases . Occupancy cost as a percentage of revenue declines as 

the volume of a practice grows . Clearly , the inefficiency of 

low- volume practice cannot be contested, according to NAOO. The 

association also argues that the business practice restrictions 

that this proceeding proposes to preempt clear ly promote ineff i 

ciency and high prices. When those restrictions do not exist , 

NAOO member firms can and do provide quality vision care at 

prices lower that when those restrictions do exist . Moreover , to 

32 See Rebuttal Statement of California Optometric Association 
for discussion of perce i ved shortcomings in the California 
Department of Consumer Affairs Study on comme r cial practice 
restric t ions. R- K- 12 at 1- 2 and attachment . 
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the extent that higher prices ca use consumers to forego or defer 

obtaining vision care, those consumers have been harmed. NAOO 

argues that the evidence is unequivocal that as price increases, 

consumption of vision care services decreases, citing to data 

ascribed to the Off ice of Technology Assessment estimating the 

frequency with which contact lenses are obtained or replaced as a 

function of household income . This data appears to demonstrate 

that as income rises the frequency with which contact lenses are 

initially purchased or replaced also rises. NAOO states the 

survey notes that if the demand for a product is sensitive to 

changes in income levels, it generally is sensitive to price 

changes of that product. R-H-78(a) at 30- 31. 

155. The president of a regional optical company operating 

retail locations in six western states observed that it was 

difficult for his company to expand its optical service into 

small towns in states in which employment of optometrists by a 

corporation was prohibited. The witness stated that as a new 

optical business is building in smaller towns it is sometimes 

difficult to persuade an optometrist to live in the smaller towns 

and become part of the community. The witness advised, however, 

that if his company were able to employ an optometrist, guarantee 

the doctor a minimum salary, then optometrists could be enticed 

to small towns and there would be sufficient business to support 

the optical and optometric practices. Ingalls, Tr . 2184-85. 

(Apparently in smaller communities where the employment option is 

not available to the opt ical company, it is not profitable to 

offer only optical services without an optometrist present in the 
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community or where an optometrist may have an office in the 

community but is not there on a full time basis each week.) 

156. Opponents of the rulemaking proposal made no organized 

presentation on the question of availability of vision care 

services. While there were repetitions of opinions to the effect 

that in various environments in which forms of bans on commercial 

practice exist, competition is healthy and vigorous, Michael J. 

Tiernan, California Association of Dispensing Opticians, Tr. 

1263-64, or that competition is "sufficient" in a particular 

region, James Fallis, California Society of Ophthamic Dispensers, 

Tr. 1486, with few exceptions, however, presentations by those 

opposing the rule and relating to the availability issue were 

made in the form of rebuttal. Some witness presentations point 

out that availability is regarded differently in various areas of 

the country. In Wyoming, a state which generally precludes 

commercial optometry, the Assistant Attorney General testified 

when asked whether circumstances are satisfactory in terms of the 

population being completely served by the practice of optometry 

that most major communities in Wyoming sit near population 

centers in adjoining states . Those living in southern Wyoming 

can drive to Denver, Colorado. For the eastern part of the 

state, it's Rapid City, South Dakota. For western Wyoming, Salt 

Lake City is nearby. And on the northern border, it's Billings, 

Montana. Allen c. Johnson, Tr. 2001. The witness for the North 

Dakota State Board of Optometry, a state in which some commercial 

restrictions are imposed, agreed that the popu-lation of this 

large state was not evenly distributed. Optometric services 
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tended to be available in the population centers, particularly 

Fargo, Grand Forks and Bismarck. Commercial optical companies do 

business in the population centers in the state, and consumers 

from outlying rural areas and smaller towns must travel to the 

larger cities for service. Louise Zuern, Tr. 1574- 77. In 

commenting on the testimony of John E. Kwoka, Jr ., and comments 

of NAOO concerning availability, the rebuttal statement filed by 

RRNA asserts overall that one important criticism applicable to 

both Kwoka's and NAOO's contentions is the lack of empirical 

evidence substantiating broad assertions that consumers do, in 

fact, ultimately benefit from the lack of state r egulatory 

restrictions. While singling out various assertions set forth in 

the NAOO written presentation, R-H- 78, relating to the attainment 

of economies of scale by chain dispensing firms, RRNA questions 

whether such economies are actually attained by chain firms to a 

greater extent than nonchain private practitioners. A further 

question is posed as to whether economies of scale, if obtained 

to a greater extent by vision care firms, are actually passed on 

to consumers in the form of lower than average prices. RRNA 

argues that both the Kwoka and NAOO statements avoid claiming 

that such economies are actually incurred and passed on to the 

consumer. RRNA also argues that evidence presented by it during 

the proceeding suggests to the contrary. RRNA, R- K-4 at 3-5 . 

Mr. Kwoka's testimony relating to the effects of employment 

restrictions is challenged on several grounds, including 

assertions that his conclusions are hypothetical, unbuttressed by 

supporting data and by reference to testimony of other witnesses 
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which may be regarded as indicating that at least some chain

aff iliated commercial opticians may occasionally find it more 

economical to purchase from independent suppliers rather than 

through a chain buying arrangement . R-K-4 at s-10. As to the 

convenience for consumers of so-called "one-stop shopping" 

testified to by Mr. Kwoka, RRNA points to his testimony 

indicating that reduction in search costs which may be achieved 

by consumers in "one-stop shopping'' arrangements may not be 

confined to commercial optometrists but may also be achieved by 

consumers patronizing professional (noncommercial) optometrists. 

Further, RRNA argues that Kwoka does not estimate the reduction 

of search costs due to the post-Bates use of advertising by both 

commercial and noncommercial optometrists. R-K-4 at 10. Kwoka's 

testimony on the contention that the ability of an optometrist to 

locate in a mercantile setting conserves on a customer's time for 

search and purchase of optometric service is also disputed. It 

is argued that commercial optometrists located in mercantile 

establishments offer inferior care and that the record does not 

establish that consumers are willing to accept this allegedly 

inferior care as a trade-off for the convenience of shopping in a 

mercantile location. R-K-4 at 13-15. On the issue of trade name 

restrictions, RRNA again asserts that Kwoka's views are not 

substantiated with empirical evidence. RRNA argues specifically 

that Kwoka assumes customers can equate a trade name to actual 

quality and that this assumption is inaccurate in the optometric 

market. RRNA contends that consumers lack comprehension of the 

difference between a complete and incomplete examination, and 
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states that two optometric trade names can be of equal value 

across two different firms while the quality of care delivered by 

them is divergent. RRNA concludes that trade names cannot, 

therefore, signal a standard level of quality to consumers . RRNA 

believes there is no evidence that chain firms can reasonably 

guarantee that an eye examination in California will be identical 

to one performed in North Carolina and that Kwoka's theory that 

trade names reflect a standard level of care would suggest that 

the examination given at one branch would be roughly equivalent 

to an examination given at another. It is suggested that 

evidence in the record demonstrates that what is alleged to be 

Kwoka's theory may have no basis. R-K-4 at 15- 20. RRNA also 

points to testimony on the record indicating that large regional 

chain firms engage in infrequent price advertising, arguing that 

one might expect large chain firms to generally advertise lower 

prices if economies of scale due to trade names are passed on to 

consumers. R-K-4 at 20-21. Mr. Kwoka's views on branch office 

restrictions are challenged as having no studies underpinning 

them and that no study demonstrates that in states where branch 

office restrictions exist, consumers are underserved. Further, 

no evidence is presented, according to RRNA, which demonstrates 

that in states where restrictions are absent, consumers are 

better served than are consumers who reside in states where 

branch office restrictions are enforced. R-K-4 at 22. Other 

nonregulatory factors including the population density or average 

income of a community, local crime rates, the number of 

optometrists per capita in a geographic area, and other 
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optometrists per capi ta in a geographic area, and other 

environmental factors must be considered in order to begin to 

understand the reasons underlying a group of consumers being 

underserved, according to RRNA. R-K-4 at 22-23. 

CONCLUSIONS, EFFECTS OF COMMERCIAL PRACTICE RESTRAINTS, $456.4. 

A. Disposition of this rulemaking rests on the conclusions 

which can be drawn from two principle bodies of evidentiary 

material placed into the rulemaking record, namely the 

Commission's surveys reported on by the Bureau of Economics (BE 

Study) in 1980, and the Contact Lens Study (CLS) reported on by 

the Bureaus of Economics and Consumer Protection in 1983. 

Witnesses appearing to testify on behalf of each of these surveys 

were examined at length during the course of public hearings. 

The surveys were the subject of extensive written and oral 

comment before and during the public hearings as well as rebuttal 

filed following the public hearings . Based upon this record, it 

may be concluded that both of these evidentiary submissions are 

deficient in some material respects. Neither completely survived 

the challenges directed at them. Of crucial importance to the 

viability of this rulemaking, however, is the accuracy, 

reliability, and comprehensiveness of these two submissions. As 

noted in the NPR, and affirmed during the course of this 

proceeding, the undertaking to preempt state bans on commercial 

practice is based primarily on the results and conclusions of 

these studies. 

B. The BE Study undertakes to compare relative price and 

quality of optometric services available across regulatory 

environments and kinds of practice, using the premise that for 
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services as potentially complex as those offered by profes

sionals, the assumption of equal quality may not be warranted. 

No attempt was made, therefore, to measure that absolute level of 

quality of optometric services available. Inasmuch as the issue 

framed by the NPR is whether higher prices and diminished access 

to vision care result from restrictions imposed by the states and 

are counterbalanced by positive effects on quality of care, the 

entire question of quality, whether quality is affected by state 

regulation, whether there is a disparity of quality between 

commercial and noncommercial providers, is the core issue of this 

proceeding. The Contact Lens Study is offered, among other 

reasons, as support for the conclusions of the BE Study on both 

quality and price issues. As to the quality of care issue, based 

upon full consideration of this entire record, I must conclude 

that neither of the studies individually or as a body of collect

ive evidence provides the Commission substantial evidence upon 

which an overall determination can be made as to whether state 

restrictions have positive effects on quality of care. The 

highly theoretical nature of the BE Study and the methodology of 

both studies are not, in my view, sufficiently.elastic to afford 

the basis for reaching conclusions on this quality question. 

That can be applied with any degree of confidence to the universe 

of visual problems and pathologies occurring in the population as 

a whole, or as encountered by commercial and noncommercial 

optometric practitioners throughout the country. 

c. The thoroughness measures of the BE Study are reported 

and compared as between restrictive and nonrestrictive cities to 
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reach s~ecif ic conclusions as to the comparative levels of 

thoroughness in these environments and as between commercial and 

noncommercial practitioners. Much of the testimony and criticism 

on this record is directed at the methodology which led to the 

compilation of the thoroughness estimates, particularly that 

portion of the methodology involving eye examination itself. As 

stated in the findings, survey subjects were myopic, required to 

observe major components of an eye examination performed on them 

and report back their observations. The thoroughness scores were 

developed from these reports. As the BE Study report advises, 

the measurements here are inputs, not outputs, and only indirect 

inferences can be drawn as to whether an examiner would have 

found pathology, had it been present. See Finding 85. Thorough

ness is evaluated on the basis of the extent to which all 

components of an eye examination were administered by individual 

examining optometrists. See Finding 75. While this methodology 

may permit the development of relevant thoroughness estimates for 

comparative purposes, I am unable to accept it as providing a 

definitive measure of quality of care that is useful to this 

proceeding, for a number of reasons. First, while survey 

subjects were able to report on whether components of the eye 

examination were apparently performed, nothing on this record 

permits the conclusion that these subjects were in position to 

evaluate whether all of the components were performed either 

completely or accurately. In this regard, the BE report advises 

as to the observations by survey subjects that " ... this measure 

of the thoroughness of the optometric examination does not 
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preclude the possibility that some procedures, while apparently 

performed, were in fact not correctly performed." See Findings 

83,85. Second, prescriptions received by the survey subjects 

were subsequently evaluated against the clinical records of the 

individual subjects to assess the accuracy of the prescription . 

Eyeglasses were purchased from optometrists by some subjects and 

evaluated against the prescriptions issed them. However, all of 

the survey subjects were described as visually healthy, but 

myopic, with relatively routine optometric needs. Based upon the 

evidence offered by AOA/RRNA on the outcome of examinations for a 

number of visual conditions and pathologies other than myopia, 

do not believe this record will support the conclusion that the 

results of the BE Study can be projected with certainty to all 

visual conditions and pathologies which may be encountered by 

examining optometrists. See Findings 72,74,84,86,88 . Third, the 

Commission itself was apparently sufficiently concerned about the 

process tests employed in the BE Study to solicit comments 

concerning process and outcome tests. Based upon this record, 

however, it does not appear that the most direct and appropriate 

question concerning these tests was posed by the Commission in 

the NPR. The question should not be whether there is reason to 

believe that the tests performed to detect eye disease were 

performed correctly or not, but rather whether survey subjects 

were qualified to report on the tests which were performed . If, 

in fact, survey subjects were unable to report whether tests were 

either complete or accurate, then no determination of any kind 

regarding quality, of even "thoroughness" in its most objective 
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sense, can be adduced from this record. As demonstrated during 

the examination and evaluation of the AOA/RRNA report relating to 

outcome results, difficulty is also encountered in attempting to 

assess quality and thoroughness questions by this methodology, as 

well. While the BE report clearly spells out the limitations 

under which the staff was operating which, apparently, precluded 

it from engaging in broadscale outcome tests, the outcome 

methodology, in my view, is superior to that employed by the 

staff, i.e., process tests, for the purpose of evaluating the 

issues in this proceeding. See Finding 74. In all likelihood, 

the persuasive argument of the California Optometric Association 

that evidence of quality of care can be adduced only by 

consideration of both the examination processes employed by an 

optometrist and evaluation of the outcome of the processes, is 

most accurate on this point. See Finding 83. The BE survey 

permits the evaluation of outcome, by prescriptions rendered, 

optical products purchased, only insofar as they pertain to the 

myopia of the survey subjects. In my view, any attempt to extend 

this methodology to other visual conditions can only be done on 

the basis of speculation. 

D. The Contact Lens Study, standing alone or in tandem with 

the BE Study, affords no basis for general conclusions on the 

quality issue. This survey undertakes to examine successful but 

not unsuccessful wearers of cosmetic contact lenses. See Finding 

89 . Without reference to the statistical and analytical comments 

directed to this body of work, several important parts of the 

methodology bear on the ability to use the findings of this 
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survey to reach broad conclusions on the quality of care issue. 

First, the survey is restricted only to successful wearers and 

does not take into consideration unsuccessful wearers in reaching 

its conclusions. While the staff has explained the difficulty 

encountered in -obtaining usuable former wearer data in CLS, and 

advised that among the successful wearers group were those who 

experienced poor vision, discomfort and other problems, which 

satisfied the staff in reaching quality conclusions, I do not 

believe these conclusions sufficient to support the undertaking 

in this rulemaking. See Findings 96,113. The question of 

whether there may be a disparity in the qual~ty of contact lens 

fitting between different fitter groups cannot be directly 

addressed, in my view, without some usable data on former 

wearers. In this regard, CLS provides hypotheses, not 

substantive data analysis. To reach broad quality conclusions 

based on the CLS data, absent information about unsuccessful 

wearers, one must accept the staff's hypotheses and reject those 

offered by opponents of the survey. See Finding 96. This record 

provides no basis for making such an election, particularly on 

the important quality issue. Second, while the survey undertook 

keratometric examination of survey subjects by each of the three 

examiners, the keratometry or K-readings were not utilized in the 

survey report as imput for the conclusions reached. The CLS 

report advises that earlier K-readings were unavailable from a 

large number of initial fitters and were omitted from the study. 

Unrebutted testimony by Dr. John Kennedy, who acted as one of the 

survey examiners, corroborates the CLS observation that any 
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significant change which may occur between recent K-readings and 

the original readings is a strong indication the lenses did not 

fit properly and should be replaced or modified. However, when 

this information proved to be unavailable, CLS took the position 

that " ... the absence of those results is not of great 

importance. The relative presence (or absence) of seven 

potentially pathological conditions provides a comprehensive 

measure of the relative health of a contact lens wearer's eye." 

Dr. Kennedy's testimony, that the inability to compare original 

K-readings with the current readings severely limits the value of 

this procedure in determining problems related to contact lens 

wear must be regarded as authoritative. His testimony that the 

FDA protocols for investigative contact lens clinical studies 

require that the K-reading comparison be done merely adds 

emphasis to the importance of this information for purposes of 

quality evaluation. See Finding 107. Further, without regard to 

the possible biasing effect on data questions concerning case 

histories of survey subjects may have had, the inability of the 

optometric examiners to determine whether lenses were causing 

discomfort and how such discomfort may have been related to · the 

initial fitting, methods of lens care, etc . must be regarded as 

circumscribing the quality findings. See Finding 109. The 

unavailability of the K- readings to the examiner or to the CLS 

surveyors and the inability of the optometric examiners to 

directly attempt to assess possible causes for discomfort or 

other problems, substantially diminishes the quality 

assessments. Third, the importance of weartime prior to the CLS 
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examination has been contested throughout the proceeding . 

Opponents of this proceeding have vigorously argued that pre

examination weartime can be a critical factor in determining the 

existence of a number of eye health problems resulting from 

improper contact lens care. See Finding 105. CLS survey 

subjects were not advised to wear their lenses for a suggested 4

5 hours prior to their examination, however, and according to one 

member of the CLS staff, some survey subjects who may suffer from 

troublesome conditions associated with improper fitting may not 

have exhibited symptoms of these conditions if they brought their 

lenses and inserted them shortly before the examination. See 

Finding 106. The staff does not agree that this fact invalidates 

the quality results, however, pointing to the fact that the eye 

conditions affected by weartime make up only a part of the full 

list of eye conditions contained in the summary quality score, 

and that these lists were given relatively low weights by the CLS 

optometric consultants. See Finding 113. The content of this 

record does not afford the basis, in my view, for arriving at a 

conclusion as to where the balance should be struck as between 

the effect of these two viewpoints on the value of the summary 

quality scores. Nevertheless, the record clearly indicates the 

effort of part of the optometric community to persuade the staff 

to include weartime as a factor in assessing quality of fit prior 

to the commencement of CLS. In addition, Dr. Kennedy gave 

testimony which, in my view, was not seriously challenged either 

by cross-examination or rebuttal, that many survey subjects who 

exhibited minor problems may have exhibited more severe problems 
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had their lenses been on longer and some subjects who showed no 

problems may have exhibited signs of some problems after four or 

more hours of wear. See Finding 105. The fact this record 

offers only a statistical evaluation of the survey analysis, with 

no independent optometric assessment in this specific instance of 

the validity of Dr. Kennedy's medical views, limits the extent to 

which the summary quality scores may be relied upon. Finally, 

CLS contains no data on follow-up care. Although the Patient 

Interview Fo(m was designed to collect information on follow-up 

care, the CLS report failed to provide any analysis of the data 

collected. Virtually all of the optometrist~ appearing at the 

rulemaking hearings advised that follow-up care was part of their 

contact lens package, i.e., examination, lenses and follow-up, 

which were sold to consumers. Both professional and commercial 

practitioners emphasized the need for follow-up care in the 

management of contact lens patients and the record appears to 

indicate general agreement between the two branches of the 

profession that follow-up is a quality component of contact lens 

care. See Finding 99. Although the absence of this data from 

the record is unexplained, the argument that follow-up visits are 

indicative of higher quality of care was disputed in rebuttal 

filed on behalf of the staff as not being unambiguously the case. 

RRNA offered its own analysis of the data collected on the 

follow-up questions, concluding it demonstrated that 

noncommercial optometrists offered more follow-up care than 

commercial optometrists and equating the difference between the 

number of visits offered to an indication of the higher quality 

-181



care offered by noncommercial optometris t s. See Finding 112. 

The rebuttal filed on behalf of the staff suggests, however, that 

a statistical analysis of the data supports a different view to 

the effect that follow-up visits more correctly reflect how 

poorly contact lenses were fit or that patients are having 

problems with their contact lenses. See Finding 113. Inasmuch 

as the record demonstrates agreement by the optometric community 

that follow- up is a quality component which was not analyzed by 

the CLS, although some data apparently was available, such fact 

mitigates the reliability of the quality conclusions reached in 

the survey . 

E. Both the BE and Contact Lens studies undertake to report 

on the quality issue in relative terms, i.e., comparing the 

relative quality of services offered by commercial and 

noncommercial optometrists. In view of the conclusions set forth 

above on crucial aspects of the methodology employed to assess 

quality in these evidentiary offerings, all of the conclusions 

reached in BE and CLS on relative quality are called into 

question. Given the theoretical nature of these two works, the 

valid criticisms set forth on the record and the scope of the 

undertaking in this rulemaking, I am unable to conclude that 

substantial evidence has been offered to support the BE and CLS 

conclusions which have been reached on relative quality of 

service offered by commercial and noncommercial optometrists. 

F. The summary conclusion of the BE Study concerning the 

price of vision care is unqualified in stating that the prices 

charged for eye examinations and eyeglasses are significantly 
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lower in the least restrictive cities and that large chain 

optical firms and both advertising and nonadvertising 

optometrists charge less in these cities than in the most 

restrictive cities. See Finding 120. Despite all of the 

objections lodged both to the conclusion itself and the method

ology employed in reaching the conclusion, I believe the summary 

conclusion to be largely accurate on the basis of the data and 

analysis on which it is based. There is no argument that the 

data was some eight years old at the time public hearings were 

conducted in this proceeding and was gathered at a point in time 

contemporaneous with the Bates decision. There is also no 

argument that advertising which was utilized was limited to the 

print media and did not include radio or television advertising. 

See Findings 115,125,127. The record does not provide adequate 

basis, however, for invalidating BE because of these facts. The 

AOA/RRNA presentation assumes there has been a change in the 

marketplace since the 1977 period, but no actual evidence to this 

effect has been offered on the record. See Findings 125,127-129. 

Moreover, inasmuch as the survey took observations both in 

markets with and without advertising restrictions, and almost no 

price advertising for eye examinations was observed, I am in 

agreement with the staff's conclusion that almost none of the 

difference in price between the surveyed environments could have 

been due to such advertising. See Finding 133. The effects of 

Bates on this survey is no t quite as pervasive as may first 

appear . RRNA presented extensive comment and its own reanalysis 

of the BE data while offering further data of its own. See 
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Finding 131. Based upon my review of the RRNA material, together 

with the BE presentation, it is my view that RRNA is urging 

rejection of the BE conclusions, insofar as they pertain to the 

price of vsion care, because the BE Study is not the study that 

RRNA would have performed. In view of the foregoing, because of 

the deficiencies I believe exist in Commission presentations on 

the quality issue, the conclusions reached in BE on the relation

ship between price and quality are called into question as 

well. The summary conclusion reached on price, however, appears 

viable and supported by the record. See Findings 134-138. 

G. The pricing conclusion reached in the Contact Lens Study 

was more tentative in tone than that found in the BE Study. This 

work concludes that restrictions on opticians and commercial 

optometrists may increase costs to consumers by limiting the 

choices available to them. Restrictions may also result in 

higher prices for contact lens fitting by limiting consumers' 

access to relatively low-cost providers or by reducing 

competition in the marketplace. See Finding 139. To an extent, 

the CLS pricing conclusions "piggyback" on the BE Study by 

adopting the summary pricing conclusion of BE as a premise for 

assessing pricing in CLS. See Finding 140. The tenor of the 

overall findings reached in CLS is accounted for, in part at 

least, by the secondary finding that commercial optometrists on 

the average appear to charge significantly less than other 

contact lens fitters. This secondary finding was qualified in 

the report, however, due to the inability to control fully for 

certain factors other than type of fitter that may have 
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·' ' 
inf.luenced prices. See Finding 141. During public hear h19s .one 

of the authors of CLS testified that, based upon additional tests 

he had performed, he disagreed with the qualified conclusion 

because the tests indicated that advertising, which affected the 

factors for which earlier analysis was unable to fully control, 

was not a factor that was creating bias in the results. See 

Findings 141,143. The record does not disclose whether this view 

is also the view of the Bureau of Economics. However, the 

testimony offer by this witness, demonstrating that advertising 

did not have a biasing effect on the data is sufficient, I 

believe, to accept the secondary conclusion ~ithout quali

fication . See Finding 142. Although the survey sample for 

pricing is smaller than the full sample used for CLS (approxi

mately 75 percent of total sample), (See Finding 139 ) , I am not 

persuaded that the sample size was too small to reach meaningful 

or significant conclusions. The argument that the analysis is 

biased in the sense that noncommercial optometrists provide more 
' 

services than commercial optometrists, based upon the comparison 

of follow-up visits is substantially undercut, in my view, by 

repeated testimony that follow-up visits are usually built into 

the package price for examination and lenses. A substantial 

number of optometrists, both noncommercial and commercial 

testified that follow-up was provided without limitation on the 

number of visits for periods of 3-12 months. It must be 

concluded, therefore, that follow-up visits were included in the 

prices which made up the CLS package, even though they were not 

specifically broken out as a cost component. See Finding 99. 
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Despite the objections interposed by AOA/RRNA as to the method 

used to compute that package price for contact lenses, I am 

unable to determine from this record where this package, as a 

measurement of price between commercial and noncommercial 

optometrists, is seriously deficient. See Findings 

139,142,146,147. Again, as in the case with BE, while this may 

not have been the package of comparatives that AOA/RRNA would 

have chosen, such fact does not void the CLS conclusions. See 

Finding 150. In addition, although the cost-of-living adjust

ments applied to the analysis may have been found inadequate in 

another Bureau of Economics work, this record affords no specific 

evidence to clearly indicate the adjustments are inadequate 

here. See Finding 147. The other Bureau of Economics work was 

not submitted for consideration here, and no conclusions can be 

drawn from the AOA/RRNA assertion in this regard. Finally, as 

was the case with BE, I cannot conclude that the effects of the 

Bates decision invalidates this work, particularly in view of the 

fact that CLS includes observations occuring at least two years 

after that decision. See Finding 145. In view of the foregoing, 

I find substantial support on the record for the overall CLS 

conclusions on price. 

H. Both the quality and pricing conclusions reached in CLS 

rest on the classification of optometrists into three groups, 

commercial, noncommercial and unclassified. See Finding 93. 

This grouping was criticized as being inexact because an 

arbitrary and unreliable method was used to classify 

optometrists. RRNA believes it likely that classifications do 
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not reflect the form of the original fitter's practice when CLS 

survey subjects were initially fit, and points to the fact that 

noncontemporaneous Yellow Pages were used in the classification 

process. See Finding 108. Absent supporting evidence on this 

record and some sort of wholesale change in the form of fitter's 

practices occurred throughout the CLS survey area between 1975

78, the periods covering the initial fittings, and 1979-81, the 

periods covered by the Yellow Pages used in classification, 

cannot conclude the classification process was unreliable. 

Inasmuch as the classification was based on trade name usage, 

branch offices, commercial locations and corporate employment, 

not merely on whether optometrists advertised, I do not find the 

classification of optometrists for CLS to be arbitrary. See 

Finding 113. 

I. The rulemaking record provides substantial support for 

the conclusion that commercial practice restrictions limit the 

availability of vision care services to consumers. The testimony 

of individual witnesses, (See Findings 35,40,46,49,52,58,59,67, 

68,152,154), the conclusions reached by the staff based on the BE 

and CL studies, (See Finding 151), which I find supported by the 

record, and the inferences that can be drawn from the record as a 

whole indicating wider availability of vision care in juris

dictions which do not impose all forms of commercial practice 

restrictions, support this conclusion. The record adequately 

demonstrates that fewer bans or restrictions of the type under 

consideration in this proceeding can be equated to greater 

consumer access to vision care. The economic arguments found in 
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the record, even where unsupported by separate empirical 

evidence, lend weight to that which can be adduced from other 

evidentiary submissions. The quality of care arguments which 

have been urged in connection with this issue, i.e., that vision 

care services are functionally unavailable to consumers due to 

alleged differences in the quality of vision care offered by 

commercial and noncommercial practitioners, is not persuasive in 

this context. See Finding 156. Undoubtedly several factors, 

other than comrtiercial practice restrictions, bear upon the 

question of availability of vision care services in individual 

states. Matters relating to population density, income, the 

number of available optometrists and similar matters may indeed 

be relevant. In particular states, and especially in the 

geographic~lly large and sparsely populated states, these factors 

may take on substantial significance when examined in that 

limited· context. However, in reaching the conclusion set forth 

above, it is not necessary to apportion weight to competing 

factors which may or may not contribute to unavailability of 

vision services in individual jurisdictions. The fact of 

unavailability is satisfactorily demonstrated by the record and 

can discern no requirement that this overall conclusion be 

qualified by ascertaining the extent to which commercial practice 

restrictions are a separate factor in ~ach of the individual 

states~ 

III. LEGAL CONSIDERATIONS 

A. 	 Jurisdiction of the Commission. 

Section 18(a)(l)(B) of the FTC Act , 15 u.s.c. 57a(a)(l)(B), 
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authorizes the Commission to prescribe rules which define with 

specificity acts or practices which are unfair, including 

requirements prescribed for the purpose of preventing such unfair 

acts. 

In the previous rulemaking involving this industry 

(Advertising of Ophthalmic Goods and Services, 16 CFR 456 ) the 

Commission discussed at length the meaning of the term "unfair" 

which was set forth in the Statement of Basis and Purpose 

published in conjunction with the promulgation of that Trade 

Regulation Rule. 43 Fed. Reg. 23992, note 3 at 24000 . In so 

doing, the Commission set forth a two-part test to determine what 

practices should be deemed unfair: 

(1) Whether the acts or practices result in 

substantial injury to consumers. In making this 

determination both the economic and s ocial benefits 

and losses flowing from the challenged conduct must 

be assessed. 


(2) Whether the challenged conduct offends public 

policy. 


43 	 Fed. Reg. at 24001. 

In subsequent litigation involving the earlier rule, the 

U.S. Circuit Court for the District of Columbia upheld the 

prescription release requirement contained in the rule, but 

remanded the advertising portions of the r ule for further 

consideration by the Commission. American Optometri.c Association 

v. FTC, 626 F.2d 896 (D.C. Cir. 1980). In so doing, the Court 

observed that as to the prescription release provision, it could 

not say the Commission erred, but made no further comment. 626 

F.2d 896, 915. 

The staff, in making its recommendations to proceed with 

-189



rulemaking in the instant matter, applies the two-part test for 

unfairness to evidentiary materials intended for the rulemaking 

record, advising the Commission that both the "consumer injury" 

and "public policy'' segments of the test can be demonstrated on 

the record. Based upon the staff recommendations, the Commission 

issued the notice of proposed rulemaking stating it has reason to 

believe that enforcement of any state laws, rules, or regulations 

which impose the restraints contemplated in §456.4 of the 

proposal on forms of commercial optometric practice may be unfair 

acts or practices within the meaning of Section 5(a)(l) of the 

FTC Act, 15 U.S.C. 45. 

The Commission's fundamental authority to assert 

jurisdiction in this rulemaking over unfair acts or practices 

under the provisions of Sections 18 (a)(l)(B) and S(a)(l) of the 

FTC Act was not contested on this rulemaking record. Although 

the jurisdiction of the Commission was not called into question, 

the record contains substantial comment and argument concerning 

the extent of the Commission's authority to adopt the remedies 

proposed in the rulemaking concerning alleged unfair acts or 

practices. In view of the specific grant of authority in the 

aforementioned sections of the FTC Act and the action of the 

court in the American Optometric Association case in affirming 

the earlier action of the Commission relating to prescription 

·release, it appears settled that the Commission has jurisdiction 

to proceed with the present rulemaking. 

B. 	 Authority of the Commission to Preempt State Laws. 

According to information provided in the 1980 Staff Report, 
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only two jurisdictions, the State of Nebraska and the District of 

Columbia, impo~e no commercial practice restrictions on 

optometrists. R-B-2-1 at 28. While the reach of the 

restrictions in various states is unclear from the staff 

presentation, due to the characterization of some statutes as 

being ambiguous, it is nonetheless clear that the effect of any 

affirmative action by the Commission in this rulemaking to adopt 

the proposal set forth in §456.4 will affect a substantial 

majority of the states. It should be noted that there is some 

record evidence to indicate that certain of the states have taken 

action to amend or otherwise modify various state laws and/or 

regulations to an unspecified extent since the information on 

state laws was collected for the 1980 report. The record 

contains no evidence, however, to indicate that there has been a 

wholesale change in the status of state imposed restrictions 

since 1980. 

The Supreme Court has, on at least two occasions in recent 

years, had the op~ortunity to scrutinize forms of commercial 

practice restrictions enacted by state legislatures and 

challenged under provisions of the Fourteenth Amendment. In the 

earlier case, Williamson v. Lee Optical Co., 348 U. S. 482 (1955), 

the court affirmed, among other things, the authority of the 

Oklahoma legislature to enact a statute making illegal the act of 

any retail merchandiser to rent space, sublease departments or 

otherwise permit any person "purporting to do eye examination or 

visual care" to occupy space in a retail store. In so doing, the 

court stated: 
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It seems to us that this regulation \ is an attempt to 
free the profession, to as great an extent as possible, from 
all taints of commercialism.•• Moreover, it may be deemed 
important to effective regulation that the eye doctor be 
restricted to geographical locations that reduce the 
temptations of commercialism. Geographical location may be 
an important consideration in a legislative program which 
aims to raise the treatment of the human eye to a strictly 
professional level. We cannot say that the regulation has no 
rational relation to that objective and therefore is beyond 
constitutional bounds. 

348 U.S. 482, 491. 

In the more recent case, Friedman v. Rogers, 440 U.S. l 

(1979), the court considered a trade name ban imposed by the 

Texas legislature. In reviewing the legislative history which 

led to the adoption of the ban the court advised: 

The concerns of the Texas Legislature about the deceptive and 
misleading uses of optometrical trade names were not 
speculative or hypothetical, but were based on experience in 
Texas with which the legislature was familiar when in 1969 it 
enacted §5.13(d) . The forerunner of §5.13(d) was adopted as 
part of a "Professional Responsibility Rule" by the Texas 
State Board of Examiners in Optometry in 1959. 

440 U.S. 1, 13. 

After determining that the trade name ban did not stifle 

commercial speech and was therefore outside the decisions in 

Virginia Pharmacy and Bates, the court concluded: 

It is clear that the State's interest in protecting the 
public from the deceptive and misleading use of optometrical 
trade names is substantial and well demonstrated . We are 
convinced that §5.13 (d) is a constitutionally permissible 
state regulation in furtherance of this interest. 

440 U.S . 1, 15. 

It appears from the foregoing there can be no argument as to 

the general authority of state legislatures to utilize the police 

powers of the state to place certain types of restrictions, in 

the nature of those under consideration in this rulemaking, on 
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the practice of commercial optometry. 

... 

Relatively recent cases involving rulemaking matters 

emanating from the Commission have addressed the question of the 

Commission's authority to preempt state laws and regulations. In 

Katharine Gibbs School (Inc.) et al. v. FTC, 612 F.2d 658 (2d 

Cir. 1979), the court gave special consideration to the authority 

of the Commission to assert preemptive authority over state 

laws. The court noted it has long since been firmly established 

that state statutes and regulations may be superseded by validly 

enacted regulations of federal agencies such as the FTC, citing 

to Free v. Bland and subsequent cases. 612 f.2d 658, 667. The 

court emphasized, however, that before preemption shall be deemed 

to have occurred, there must be either a clear manifestation of 

such congressional intent or a conflicting inconsistency between 

state and federal regulations. This is particularly true, the 

court stated, where the field of regulation is one that has been 

traditionally occupied by the states. 612 F.2d 658, 667. 

Turning to rulemaking by the FTC, the court stated that in 

enacting the Magnuson-Moss Act, Congress did not intend that the 

Commission's regulations should "occupy the field" so as to 

preclude any state regulation whatever. The Magnuson-Moss Act, 

the court observed, contains no preemption provisions. Such 

indications of congressional intent as may be gleaned from the 

legislative history of the 1975 enactment and the predecessor 

bills considered by Congress show that the Commission's 

regulations were to have no more preemptive effect than that 

which flows inevitably from a repugnancy between the Commission's 
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valid enactments and state regulations. 612 F.2d 658, 667. 

The opinion of the court in American Optometric Association 

expressed cautionary language concerning the Commission's 
I 

' Lpreemption efforts in the previous • rulemaking affecting 

Ophthalmic Practices. The court noted : 

•.• the Commission's proposed pre-emption of state law is 
almost as thorough as human ingenuity could make it. 
Consequently, the Commission has at least approached the 
outer boundaries of its authority and may have infringed on 
that deference to the states' exercise of their police powers
dictated by the principles of federalism. 

626 	 F . 2d 897, 910. 

The court listed a series of issues which were raised by the 

earlier rule, including whether Congress authorized the 

Commission to preempt state laws. If so, did the scope of the 

Commission's delegated power permit it to preempt state laws to 

the extent of preempting the whole field of ophthalmic 

advertising? Does the ''state action" doctrine of Parker v. 

Brown, 317 U.S. 341 (1943} forbid the agency to issue this 

rule? 626 F.2d 897, 910. 

Parties both supporting and opposing this rulemaking have 

given special attention to the issue of whether the "state 

action" doctrine of Parker v . Brown forbids the Commission from 

issuing a rule in this proceeding. In Parker v. Brown the court 

refused to allow the Sherman Act to upset a state regulatory 

scheme limiting the production and marketing of agricultural 

products in California. One commentator has observed that 

"[d)espite considerable confusion over the scope and meaning of 

what has become known as the Parker doctrine, the case is 

inevitably linked to a resolution of the preemption issue. This 
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is because Parker is one of the few judicial attempts to 

reconcile the twin policies of antitrust and federalism. Even 

Goldfarb, which seemingly strengthens current antitrust policies, 

does not fail to acknowledge the continued viability of the 

Parker doctrine." 1 

A review of the legislative history of Magnuson-Moss 

amendments to the FTC Act discloses that in 1970 the Senate 

Committee on Commerce recommended expansion of the Commission's 

commerce jurisdiction with a grant of substantive rulemaking 

powers.2 In recommending expansion of the Commission's 

jurisdiction from matters "in" to those ''affecting" interstate 

commerce, the Senate Committee cautioned that the expansion was 

not meant to create federal occupation of the consumer protection 

field.3 At least one commentator is of the view that this effort 

to assure that any expanded commerce jurisdiction, by its mere 

existence, would not exclude states and localities from the field 

of consumer protection regulation permeates all successive 

legislative history. It seems simply to clarify the issue for 

"affecting" commerce jurisdiction in the way that case law had 

clarified the issue for the original grant of "in" commerce 

1 Preemption of State Law By the Federal Trade Commission, Paul 
R. Verkuil, 1976 Duke L.J. 225 at 227. 

2 See Id. 235-243 for discussion of the legislative history of 
the Magnuson-Moss Amendment to FTCA and an evaluation of 
Congressional intent. 

3 S. Rep . No . 91 - 1124, 9lst Cong., 2d Sess . (1970). 
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jurisdiction. The FTC Act, by itself, does not exclude or 

"replace" state antitrust and consumer protection efforts.4 

Subsequent legislation arising in the Senate a ddressed the 

question of preemption in the context of a proposed grant of 

rulemaking authority. While none of these proposals were finally 

enacted and the House of Representatives remained essentially 

silent on the subject of preemption, the legislative history 

makes clear that the Senate, at least, considered that preemptive 

authority was a necessary consequence of any grant of rulemaking 

authority to the Corrunission.5 

Ultimately, Senate Bill 356, the Magnuson-Moss Warranty-FTC 

Improvement Act, was enacted by the Congress and became law on 

January 4, 1975 (Public Law 93- 637). Section 102 of Magnuson

Moss (15 u.s.c. 2302) specifically authorizes the Corrunission to 

prescribe rules for disclosure, among other things, of the terms 

and conditions of a consumer product warranty and the manner and 

form of clearly and conspicuously disclosing the terms of a 

written · warranty. Rules relating to these matters were 

subsequently promulgated by the Commission.6 

It is argued that, while Parker cautioned that "an 

unexpressed purpose to nullify a state's control over its 

officers and agents is not lightly attributed- to Congress," 

4 Preemption and the Federal Trade Commission, Remarks of Bruce 
M. Chadwick, Dec. 12, 1977. R-G-4 at 11-12. 

5 Note 1, supra, at 236-240 . See also Chadwick, note 4, supra, 
at 12-16. 

6 16 C.F.R. 701, 702. 
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Congress debated the preemption issue in connection with the 

Magnuson-Moss legislation and, in effect, "expressed" a purpose 

when it went forward with the legislation that contemplated 

warranty rulemaking which would affect state laws and 

regulations. Unlike the situation in Parker with the Sherman 

Act , the preemption issue here is one that Congress had before 

it . In reality, preemption became a natural consequence of the 

Magnuson- Moss amendments, unless Congress clearly rebutted the 

implication. Under these circumstances preemptive authority is 

not "lightly attributed" to Congress.7 

Other factors which appear to support preemptive authority 

in Magnuson-Moss rulemaking include the fact that such activity 

involves the exercise of the Commission's authority over unfair 

acts and practices and not its authority over unfair competition 

or antitrust jurisdiction. Much of the concern with Sherman Act 

preemption expressed in Parker had to do with the potential of 

antitrust actions to restructure the states' economic 

organization. It is observed by one commentator that judicial 

decisions and regulatory self-restraint will control the 

Commission's authority over unfair acts and practices. In the 

instant proceeding , the Commission proposes to preempt only total 

bans on certain kinds of commercial practices and such fact can 

be regarded as an exercise in regulatory self-restraint.a 

Moreover, unlike adjudication, the procedural framework of 

7 Dean Paul Ve rkuil, Tulane Law School, Tr. 402. 

8 Id., at 402, 413. 
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rulemaking gives affected states a greater opportunity to shape 

the ultimate rule. The forum for shaping the rule resembles that 

of a legislative hearing rather than a courtroom and if vital 

states' interests are affected, states can organize to make them 

known to the Commission. 9 The last factor suppor ting pr eemptive 

authority is the judicial review provisions pertaining to 

Magnuson-Moss rulemak ing which contemplate a substantial evidence 

revi ew. This has been characterized as a more string ent standa rd 

of review than that normally associated with notice and comment 

rulemaking a nd undoubtedly a more demanding standard than that 

involved in review of legislation itself .10 

Oppone nts to this rulemaking argue that neither t he 

statutory l anguage nor the legislative history of Magnuson-Moss 

reasonably indicates that Congress int e nded FTC to exercise its 

rulernaking power to preempt valid state laws a nd that the opinion 

of the cou rt in the AOA case casts serious doubt on the 

Commission 's a uthority to preempt. The opponents of p reemption 

point to the language of the Director of the Bureau of Consumer 

Protection, in an April 13, 1984 Memorandum to the Commission, 

indicating the view of t hat official in recommending this 

rulemaking that the legislative history of Mag nuson-Moss suggests 

Congress assumed that trade regulation rules would preempt 

inconsistent state laws . It is argued that the view the legis

lative histo ry "suggests " that Congress "assumed" preemption 

falls far short of reflecti ng the requisite degree of clarity 

9 Id . , at 404 .
10 Id. 
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necessary for a court to give credence to the Commission's 

contention that Congress intended preemption authority.11 

As briefly discussed above, however, the legislative history 

preceding the adoption of Magnuson-Moss is of sufficient clarity 

to lead to the conclusion that preemption authority was, indeed, 

intended to be included within the Commission's rulemaking 

authority and utilized under appropriate circumstances. 

Moreover, while the preemption issue was not decided in the AOA 

case, nothing within the body of that opinion can be reasonably 

adduced which leads solely to the conclusion that the Commission 

lacks preemptive authority in any rulemaking proceeding. The 

language of the opinion is directed solely at the precise rule 

under consideration, in the first instance, and in the broader 

context, pointed the way to a conclusion that preemptive 

authority may reside with the Commission depending upon the 

resolution of a series of issues which the Court set forth in the 

opinion . 

The question of whether it is the intention of the 

Commission to "occupy the field" in regulating the forms of 

permissible commercial practice arises from the opinions in both 

the Katharine Gibbs and AOA cases. The Notice of Proposed 

Rulemaking, 50 Fed. Reg. 598 (NPR), §456.4, contains a specific 

expression of Commission intent which advises that a rule is not 

intended to interfere with a state's ability to enforce any law, 

rule or regulation which : (1) is designed to control specific 

AOA, R-H-81 at 5-9; Appendices A and B. 
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harmful practices, such as improper interference in the 

professional judgment of optometrists or sellers or compensation 

schemes use to pay employed optometrists or sellers which 

encourage over -prescription; (2) interfere with a state's ability 

to enforce any law, r ule , or regulation requiring that ophthalmic 

goods and services or eye examinations provided at each office be 

supplied by a person qualified to do so or regulating the 

services provided at each office; (3) interfere with the state's 

ability to enforce general zoning laws or any law, rule, or 

regulation which prohibits the location of optometric or optical 

practice in areas which would create a publi~ health or safety 

hazard; and (4) enforce any law, rule, or regulation which 

requires that the identity of an optometrist or seller be 

disclosed to a patient at the time an eye examination is 

performed or ophthalmic goods or services dispensed, or from 

enforcing laws reasonably necessary to prevent the deceptive use 

of trade names in advertising. 

The proposal has been challenged as being so sweeping and 

vague as to be arbitrary and capricious, however, and it is 

alleged that despite the statement of intent expressed by the 

Commission in §456.5, the effect is self-contradictory and fails 

to define with specificity the acts or practices which are 

unfair. AOA, R-H- 81 at 11. It is urged that whereas the 

language of the NPR claims any final rule would only prevent 

State "total bans" of restrictions on "commercial practice," as 

in §456.4(a)(l) relat~ng to other business relationships between 

optometrists and non-professional corporations or unlicensed 
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persons, for instance, the effect of the proposal would be to 

oust state jurisdiction to regulate any professional optometric 

activity other than solely among optometrists. R-H-81 at 12. It 

is suggested such a result, if effected through promulgation, 

flies in the face of the specific court language in the AOA case 

indicating "the ~ommission ' s proposed pre-emption of state law is 

•..as thorough as human ingenuity could make it." 626 F.2d 

896, 910. Moreover, it is further argued that in light of the 

fact a number of states have determined that fee splitting, use 

of runners, cappers and steerers, corporate employment, or the 

conditioning of income to an optometrist upon the sale of 

eyeglasses are ~armful prac:ices, it is less than forthright for 

the Corr.miss:o:'l to claim tr.at it is proposing anything less than 

the complete r.ullif icat:8r. c: a wide variety of reasonable state 

ef fo:ts to p:ctect c=ns~~ers in the area of optometric 

services. R-E-81 a: 12-13. The language in the NPR is 

sel:c~r.:rac:c::::ry as to ef:ectively mask the act~al scope of 

coverage c! tte prop8sed rule, ADA contends. For example, the 

_.,.... - 
~ ... c ..... :r.e pro?:::sed rule wowld allow states, among 

other t!"!ir:gs, :c ch()2se :: prohibit commission payme:'lts as a form 

of corr.per.sati:::~ for cptorr.e:rists, while at the same time 

preve:-::i:'lg b~s::-:ess :e:a::=:-:s~:?s be:~ee:'l optome:rists and 

pers::-:s ct~e: ~--C-- :::p::::·r::e:r:s:s. s~c:-: co::-_-:-.issio:-: payme!1:s, it is 

argued, are a ::::rrr. :::: o~s::-:ess re:a::cr.s~:p, and tr.e two 

sa~e ::ne s:a:::-:~ :~e :r.:~:-:: tc perrr.:: s:a:es to er.force laws 
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that are reasonably necessary to prevent the deceptive use of 

trade names, is further cited as an instance of inconsistency. 

In view of the Supreme Court's conclusion in Friedman v. Rogers, 

upholding the Texas trade name banning statute as a means of 

regulating the deceptive use of trade names, it is argued the 

alleged irrationality of the proposed rule cannot be rectified 

with the qualification that states can enforce laws to prevent 

the deceptive use of trade names. R-H-81 at 15-17. 

It is clear from the express language of the NPR that it is 

not the intention of the Commission to occupy the field as part 

of preemption efforts undertaken in this rulemaking. However, 

this record contains no evidence to indicate whether the actual 

effect of the undertaking in this proceeding may not, in fact, be 

other than that which was specifically intended by the 

Commission. This record contains adequate testimony indicating 

that the preemptive effects of this proposal will not likely 

interfere with the authority of the states to, for example , 

establish and regulate educational and licensing requirements of 

optometrists, prescribe minimum examination requirements and 

minimum equipment requirements, or establish minimum professional 

standards. The record is devoid of information, however, to 

indicate what specific actions the states may undertake to make 

substitutions for statutory or regulatory provisions intended to 

be preempted by the rulemaking proposal. The failure of the 

various state governments to more widely participate in this 

proceeding than has been the case and, in particular, to comment 

on the effects of the Commission's undertaking imposes 
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substantial limitations on any consideration of this matter. It 

is unclear whether the comments and observations of AOA have 

indeed identified a material defect in the rulemaking proposal or 

if the perceived problem is actually one of draftsmanship. It is 

a matter, nonetheless, which requires close scrutiny and 

consideration as this rulemaking goes forward. 

Comments by some of the state attorneys general, as well as 

state boards of optometry, indicate clear opposition on the part 

of those enforcement and regulatory authorities to adoption of 

the rulemaking proposal. Some of these officials offered the 

opinion that neither the language of Magnuso~-Moss nor its 

legislative history reflect a clear intent to allow federal 

preemption of valid state health care laws. See Hon. Steve Clark 

of Arkansas, Tr. 3012; Hon. Lacy Thornburg of North Carolina, R

E-34 at 3. The principle of federalism discussed in the Parker 

and Bates cases prohibits the preempting of state law absent 

clear authority from Congress. See Hon. Jim Smith of Florida, R

E-32 at 2. Where clear Congressional intent is lacking, the 

principle of federalism must be applied to recognize that states 

may validly regulate their own healing arts professions. Smith, 

Tr. 3012. Others characterized preemption as an abuse of federal 

authority, arguing that matters involving ophthalmic practice are 

better left to local control based upon statewide needs more 

readily identified by the state itself. Strulowitz, New Jersey 

Board of Optometrists. Tr. 18. 

One witness, Hon. Sam Vinson, Assistant Minority Leader, 

Illinois House of Representatives, argued against preemption from 
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a policy and state legislative viewpoint. While detailing recent 

activities of the Illinois legislature, this witness offered the 

view that state legislatures are currently involved in a process 

that has actually placed them ahead of the FTC and federal 

government in making the practice of medicine, of health care in 

all its diverse groupings, a more competitive enterprise. The 

witness advised that if the FTC chooses to command on a limited 

basis and preempt state law in the health care field in narrow 

areas such as that proposed, one of the results will be to muddy 

the water and make it more difficult for state legislatures to 

move toward a more competitive structure in health care delivery 

generally. In Mr. Vinson's view, if the Commission goes ahead 

with the rulemaking proposal, one of the results may be to 

substantially inhibit the introduction of competition and the 

benefits of competition in the general health care field . Tr. 

2150-52. The effect of preemption, he believes, is going to be 

paralysis among groups in the medical community and legislatures 

in the overall direction of moving health care toward a 

competitive structure. Vinson, Tr. 2153. 

C. Alternative to rulemaking. 

Limited comment and arguments were received on the record as 

to alternatives to rulemaking which the Commission should 

consider. Of these, the alternative of a model state law was 

most often cited. United States Senator George Mitchell stated 

that considerable deference should be given to state legislatures 

in regulating their professional communities. Ideally, he would 

prefer to see the Commission promulgate a model state law rather 
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than new federal regulations in this area . R-E-44 at 1. The 

Attorney General's office of the State of Washington observed 

that while the model law approach would not have the force of a 

trade regulation rule, consideration of such a law is 

warranted. In so recommending, it was noted that similar efforts 

have been successful in various policy areas, such as the Uniform 

Commercial Code. Wesley Howard, Assistant Attorney General, R-E

5 at 10-11. Representative Hal Stratton, Chairman of the 

Judiciary Committee, New Mexico House of Representatives, 

testified that he serves on the National Commission on Uniform 

State Laws, and that such laws have been goo9 for the country. 

He argued that model laws are an excellent tool to use at the 

local level and preserve local control of regulation. Tr. 

1750. Rep. Stratton recommended that at the conclusion of this 

rulemaking the Commission issue a public report and a recommended 

model state law with the adoption left to the discretion of each 

state. HX-J-43 at 4. A similar recommendation, issuance of a 

public report and model law, was made by the Optometric Council 

of New York, together with a recommendation for issuance of 

guidelines for voluntary change which embody the Commission's 

findings and objectives. Alexander Singer, Executive Director, 

R-H-48 at 2. The representative for the North Dakota Board of 

Optometry recommended that the Commission provide its findings to 

all the states so that the states could use them as an aid in 

their own rulemaking process to meet the needs of the unique 

circumstances within each state. Louise Zuern, Tr. 1562. 

While the alternative of no further action was repeatedly 
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mentioned in comment and testimony of opponents of the 

rulemaking, little support appears on the record for the 

alternative of proceeding in this area with complaints issued on 

a case-by-case basis. 

IV. RECOMMENDED DECISION 

1. The provisions of the rulemaking proposal seeking 

modification of §456.1, Definitions, and §456.2, Separation of 

Examination and Dispensing, directed at clarification and minor 

modification of the existing prescription release rule are either 

unopposed in their entirety or fully supported, but with further 

revisions to proposed language suggested f or purposes of 

clarification as indicated in Part II.A. of this report. 

2. While the rulemaking record contains no ser ious dispute 

of the Commission's author i ty to preempt state laws under app ro

priate circumstances, this record is insufficient to prov ide the 

basis for the preemption action proposed by §456.4 of t he rule

making proposal. As discussed in Part II.B. herein, the record 

is insufficient to reach a conclus ion as to whether comme rci al 

practice bans or restrictions have positive effects on the 

quality of vision care provided to the citi zens of the various 

states . It is therefore not possible, based on the totality of 

the record, to assess whether consume r injury in the form of 

higher prices or limited availability for vision care services 

which result from such bans or restrictions are, in some manner, 

counterbalanced by q uality of care considerations . The 

conclusions reached in the BE and CL studies on quality of care 

are not suppor ted on the reco r d to the extent that ultimate 
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conclusions on the quality issue can be made with any substantial 

degree of assurance. Inasmuch as the accuracy, reliability and 

comprehensiveness of the BE and CL studies have been successfully 

called into question, and since these two evidentiary submissions 

are the primary evidence supporting the proposed action set forth 

in §456.4, the record must be adjudged insufficient to support 

the proposal to preempt state bans on commercial optometric 

practice. Aside from the results of the BE and CL studies 

themselves and the testimony given in support of these studies, 

no other separate, independent body of evidence has been placed 

into the record, either by the staff or other interested or 

affected parties to the rulemaking, which offers an adequate or 

substantial basis for recommending promulgation of §456.4. 

3. The Commission has been urged to abandon the §456.4 

proposal and, as an alternative, to undertake the development of 

a model law for consideration by the legislatures of the various 

states . Because there has been no broad participation by those 

authorities in the states in position to address questions 

concerning the desirability or suitability of a model law 

proposal, the question of whether a model law is a practical 

alternative to rulemaking cannot be established on this record. 

~b-~-
Presiding Officer 

May 1, 1986 
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APPENDIX I 


RULEMAKING NOTICE AND .AMENDMENT 

Notice of Proposed Rulemaking, January 4, 1985. 

Notice of Postponement of Scheduled Public Hearings and Extension 
of Time Within Which to File Prepared Statements of Testimony by 
Witnesses and Exhibits, June 7, 1985. 
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(The following has been reprint ed from the 
Federal Register of January 4, 1985 - 50 FR 598) 

FEDERAL1'lADE COM121SSION 

,, Cf"R r.rt ~16 

Ophthalmic Praettet Aulea; Proposed 
Trade R•gufaUon Rule 

AOINCY: Federal Tnde Commiuion. 
ACTlON: Notice or propo1ed rulemaking. 

SUVMUIY: Thi• propo1ed rule would 
ftmove total be.no impo1ed by elate law 
and certain fartn1 or commercial 
ophthalmic practice. The propo1ed rule 
ii Intended to prevent con1umer injury 
ari1ina from public re1traint1 on the 
permiuible fonna of ophth1lmic practice 
th11 1ppear to increue consumer price• 
for ophth1lmic aood1 end r.ervice1. but 
which do not appear to protect the 
public health or ufe ty. The propoaed 
rule 1110 contain• minor modifu.:etione 
'nte nded to clarify the prc1cription 
releue requirement of 16 CF'R Part 456 
(the Adverti1i~ of Ophthalmic Good5 
and Service• Trade Regulation Rule. 
"fe~d to in thi1 notice 11 the 
..Ey~lauet Rule"). 

This notice ael• out the n.slemaldng 
procedure• lo be followed. the text of 
the propo1ed nile (eel forth aa 1 
modification or the Eyeglanee Rule). 
rererence to the legal authority under 
which the rule 11 propoted. • 1tatement 
cf the Commiuion·• reuon1 for 
ptopo5in8 thi• rule. a lilt or apecific 
queation1 and luue1 upon w hich the 
Comminion Particularly desir" written 
•nd oral comment an invitation for 
written comment•. and inetruction• for 
ptoapeclive witnenee and other 
intereated pettona who desire to pre1ent 
oral 1tatement1 or otherwiae participate 
in thia proceed.in&. 
CATEI: Written commenla mu•t be 
11ubmltted on or before April 5. 1985. 

Notification of lnlere1t ln questioni~ 
witne11t1 mu1t be •ubmi tted on or 
before March a. 1965. 

PN!pa.red 1tatemenll or witnesses a nd 
exhibits, I! any, 1nu1t be oumitted on or 
before April 26. t98S for witneuee 11 the 
Washington. D.C.. hearing• and May :n. 

:1985 for witnene• 11 the San Frsnci1co. 
C.lifomia. hearings. 

Public hearingi commence et 9:30 a.m. 
en May 20. 1985 in Wuhington. D.C~ 
and 11 9:30 a.m. on June 11. 1985 in San 
Frs nci tc0, C.li!omia. 
ADDRESSES: Written comment• 
notif'ic.ttion• of Interest. prepared 
1tatement1 of witnea&ea and exhlblta 
1hould be submitted in five copiet to 
Jemea P. Greenan, Presiding Officer. 
federal Trade Commi&ion. Washington. 
DC.. 20~. 202~Z3-3564. The Public 
lleeringa will be held in Room 332 • 
Federal Trade Commiaion Buildina. Ith . 

Street and PeMeylvania Avenue NW.. 
Wuhi~tonO.C.. and ln Room 12410. 
San Franci1co Resional Office of the 
Federal Trade Commiuion. 450 Golden 
C.te Avenue. San F~ancisco. C.lifomia . 
f()ll l'\lli!'T'HUI IWl'OllMAT10N CON'\ACT: 
Cary Hailey. Matthew Oeynard. or 
Renee k inschecl< Bureau or Conawner 
Protection. Federal Trade Commiaaion. 
Wuhi~ton . D.C. 2.0580. 202-5~52. 
202~23-3427, or 202-523-3317. 
9UPt11 ..EliUN'TUY INltOIUUnc>M: The . 
proposed rule would remove four m.jor 
re1t.raint1 impoeed by ata te law on 
premiuible form• of commercial 
practice: (1} Restriction• on employer· 
employee or other bu1lne11 
relstion5hip1 between optometriata or 
opticia n• a nd non·ptofenional 
corporation• or unlicen1ed per1ona; (2) 
limitations on lhe number or branch 
offices an optometri1t or optician may 
operate. (3) re1tiction1 on the practice of 
optometry on the premiaea of 
merchantile e1 tabli r.hment1(1uch11 
department 1tore1}: and (4} bana on the 
practice or optometry under a trade 
name. 

The proposed rule would only prevent 
ala te or local governments from 
enforci~ total bani on theae foraa of 
commercial ophthnlmic practice; ti 
would not interfere with the 1t1tea• 
ability lo regulate specific harmful 
procticea as long at commercial practice 
luelr i• not directly or indirectly 
prohibited. 

"'Commercial practice" in the retail 
optical market ii generally understood 
to rerer to large·acale. high.volume 
providere. "Non-commercial practice... 
on the other hand. de1cribt1 1m1U finn1 
or independent "aolo" practltionua. 
~gal impedimenta to the practice or 

optometry and opticianry l.n commercial 
1etti~1 re1train the growth and 
development of retail optical r.11111 that 
offer optometric te!Vicea and alto 
restra in other high-volume, 
"commercial" bueinenet. which. 
through managerial efficiencle• and 
economiee of aca le, are often able to 
charge lower pricea for ophthalmic 
9ood1 and 1ervice1 than amaU 
..ooncommercial" practitioners. 1beae 
reelriction1 also prevent commercial 
fi.rm1. 111 well H optician• and non
d.ispensing oplomelriela. from competina 
effectively with dispensing optometriata 
a nd ophlhalmologist1 who offer both 
examination and di1pen6ing eervlcea. 
Individual practitionera are alao 
precluded Crom eatabli&hing practicea ln 
mercantle localiona· such 11 •hoppiJla 
center& or department stores. where the 
potential for high·volume bu1ine11 
exiata. 

Proponent.a or c;ommercial practice 
·re•traint1 ju•tify them H nece•ul")' to 
protect the public health. ..rety and 
welfare. The Commluion h11 re11on to 
believe, however. that theae practice · 
re1triction1 unnece111rily incrHH the 
price and reduce the acu11lbllit)' of 
vi1ion care without havina any 
1ignificant po1itiv.e lmpa~ on th~ quality 
of vi1ion care. n111 tentative behef" 
baaed primarily on empirical reaearch 
conducted by the Commi11ion'1 Bureaus 
or Economica and Con•umer Protection 
and othe published atudiea. Comment on 
the methodology and validity or thoae 

atudiea i1 ipecifically requested. 


The propoaed rule would alao modify 
1liJhtly the preacription rele11e 
requirement of the Eyeglanea Rule. 16 
CFR Part 456. The proposed changea are 
intended to eliminate areu of confualon 
which existed concerning the acope of 
the Eyegluae1 Rule. The proposed rule 
1nodificalion1 would involve no 
preemption of atate i.w. 

Copie1 or the ataff report (entitled 
"State Rest.rictiona on Vi•ion Cate 
Providers: The Effecta on Conaumera," 
July 1980), the Bureau ofEconomica 
report (entitled "Effecta or Reat.rictiona 
on Advertising and Commercial Practice 
in the Profeniona: The Cate or 
Optome!J'll." ~plember 1980). the 
contact lent report (entitled "A 
Comparative A.naly1i1 or Cornaetic 
Contact Lent Fitting by 
Ophthalmologisl5, Optometriat.a and 
Oplician1," December 1983). the Buremu 
or Con1umer Protection'• 1tudy or the 
duplication of eyeglau lenset without• 
prescription (entitled "A Compari•on of 
a Random Sample or Eyeslanet." July 
1979}. and the 1tudy of the lmpact of the 
prescription releue requirement 
(entitled "ITC Eyeglanet Study: Ari 
Evaluation of the ~cription Releaae 
Requirement." 1981} may be obtained in 
pe,..on or by maU Crom: Public Reference 
Room (Room 130). Federal Trade 
Commiuion. &th Strfft and 
Pennsylvania Avenue NW~W11h1n1ton. 
DC20580. 

Section A. S~temant of lbt 
Comm111ion•11tea&<\n1 for the Propoeed 
aw. 

On January 20. 197&. the Commiaalon 
directed the ataff on the Bureau of 
Consumer Protection to lnltlate an 
lnveatigation to determine whether 
re1lriction1 on form1 of commercial 
ophtholmic practice and limitation• on 
the 1cope of practice of opticianry were 
unfair act• or practicet within the 
cneaning or aection S(a)(1} of the Federal 
Trade Commiuion Act. The decision to 
commence thi1 investigation wa1 baaed 

· on consideration of evidence received 
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durina the Cornml11lon'1 earlier 
ophthalmic adverti5inj rulernakina 
proceedina. That lnveatig1Uon examined 
lhe adequacy or information 1vailable lo 
con1umert or vi1lon care. It focuaed OD 

how atate and prfvate adverti•ins 
reatrictioJU affect the coat. ev1ilabWt)'. 
and quality or vialon care.' Evidence 
preaented ln thut proceediJis lndicated 
that adverUainj reatictiorui were but one 
part or 1 larger 1y1tem of public and 
private reatralnta on ophth11mfc pnictice 
"'hlc.h may llmJt competition. lncre11e 
price•. and limit the availability or 
vialon care. 

The Comml11ion atafr addre11ed 
vnriou• type• or public ind private 
n1tralnta ln the cour.e or thi• 1econd 
lnvullt!ation. With repect to re1trictiona 
on fonn1 or commercial practice by 
ophthalmic providera, the atafr 
examined lour re1tnini. lmpoted by 
1tate law: (1) ReatrictionJ on employe~ 
employee or other biaine11 
~lation1hlp1 between optometriata or 
optician• and lay lnclividuala and non· 
profenional corporetiona; (2) limltationa 
on the number of branch officee Ill 
optometriat or optician rnay'"operate; (3} 
reatrictiora on the pr1ctice or optometry 
and opticianry lD commercial location• 
or on the prem.i1e1 or mercantile 
ettablishmenta; and (4) bano on the me 
or trade namea by optometrlala. Two 
categoriea of limJtationJ on the aeope of 
practice of opticianry were alao 1tudied 
by the 1taff: (1) Re1trictioDJ preventing 
opticia.ra from fitting contact lenses; and 
(2) restriction. prohibitina opticiana 
from duplicaliJ18 exlsting eyegla11ea 
Jenae• ln order to produce new paln of 
eyegla1ae1. 

Staff uaened the impact on the price. 
quality. and availability of vi&ion ca.re of 
these re1biction1. The ultimate i11ue 
addte11ed wu whether hi$her pricea 
end dimlnlahed acceu to viaion ca.re 
re1uJt from theae re1trlction1 and. If 10, 
whetlier auch coneumer injury la 
counterbalanced by positive effectl on 
quality of care. Staff received commenlt 

'Tbt CommlHloc found pYblic a.od privale b.111 
CJll IM)lld~plivt 1dverthllla by Nioo cerw 
~rider1 arid thoM provld.Mt' feUun lo rwlent 
1~ctec:Je preterlpliODI to be unfair actJ DI' J1T9etii:a 
ID v1oltli0fl at M<:tion aof tho PTC Act. The 
,..ultl.aa Eyra)aaut Rule (11 CYlt PaJ1 '58) 
tlimln&ted thott b&na OD oocdeceptfv1 advertalna 
and ~u.ired v1alon e&re providert to flimltb oop1.. 
ol pruaiptiona lo ooiuwner1 afl..r .,w 
euin!Mtioiu 5.JbMqumtly. tbe U.S.~ ol 
Ap;iealt '°'the Dlttrict or Columbia In A.mmc&11 
Oplomtltic Auocl1tlon •. n'C. ~ P.2.d 11111 (D.C. 
Cir. 1Dl!O). upbeld tbt prucriptfon rwleue 
requirement but rema.nded lht 1dver1ltl.na por1!0111 
d ~ Eye-a1utet Rule ror funhar contldoratioa ID 
liaht ol lht S<Jprem• Court dK.ltlon ID B&tet •· S11te 
&r or Ariwne. 433 U.S. SM> (1m~ which fOUlld th.t 
ri&ht or la "')"art lo 1dvar1ite lo bt prolecled ht 
tpttch 11nder the fint Amendment IO the 
CoruUtutlan. 

from private dtiuna. membert or ~e 
profe111ion1 Involved and their 
proreuional a11ocfatione, and 
aovemment official• duriq the 
lnvetligation. Staff alao reaearcbed 
c:u.rtent 1tate lawa. private auod.atJona' 
regul11tiona, and indiatry practicea. To 
obtain data on the impact of th11e 
re1trlctiona on the price, 1vailabWty and 
quality or vialon care. atafl' performed 
aeveraJ re1ea.rcli atudiea: (1) A ttudf by 
the PTC'o Bureau or EconomiCI 
meuund the price and quality ofrecte of. 
commercial practice reatrlctiona: (2) a· 
ahopper ailrvey or opUcal 
e1tablishmenll meuured the accuracy 
of the duplication proceu; and (S) ai 
atudy admin11tered by Bureau of 
Con1umer Protection ataff measured the 
comparative ability or opbthalmologtata. 
optometr11i., and opticlan1 to flt contact 
len1e1. Proreuional group• including the 
American Academy of Ophthalmology, 
the Contact Lera Auociaton of 
Ophthalmologi1t1, the American 
Optometric Anociation. the Contact 
Lera Society or America. the Optlci&nl 
Auocia tion of America. and the 
National Auocla tion of Optometriota 
and Optician.e au!eted ln the detign llld 
administration of the contact Jent fittina 
atudy and the Americ1U1 Optometric 
Auocietion reviewed a.nd anal~ed the 
BE commercial practice• 1tud)' data. 
6tudie1 performed by othert were alao 
reviewed. 

The staff bu eet forth the resultl of lta 
lnltial lnveatigation l.n a publicly 
available report entitled "State 
ReetrictionJ on Vision Care Providert: 
The Effect on Coraumert" Oulf 1980). 
The Com.minion'• decl1lon to 
commence thi1 rulemaking proceedfnu It 
bated on con1lderation or the 1ta!f 
report and the public commenlt received 
ln response to the Advance Notice of. 
Proposed RulemakJ.ns ("ANPR").1 The 
ANPR. which wu publi1hed in the 
Federal Regi..11.&r on December Z. 1980, 
requested comment on the luuet 
pre tented by thi1 lnve1ti.getion and on 
whet action. ii any, the Com.mi.uion 
ahould talce. Specifically. the public wu 
Invited to comment on the evidence and 
findings contel.ned ln the ala.ff report. 
and on varioua alternatives to 
ruJema.klng. Duri.nj the 80-da)' comment 
period. 247 commenlt were received 
from coneumert, indu1try member. and 
aovemment officials. After 
conelderation of the evidence contained 
ln the 1taff report. the ANPR comments. 
and the recoinmendation1 of the ataff. 
the Comm!u!on hae determined that 
ruJemaking 11 the moat appropriate way 

I '5 FR 7U23 (1880). 

to explore further the laauet raised by 
thl1 lnveaU,ation. 

With re1pect to th1 propoMd rule 
provi1lon1 concemiJlj commercial 
practice re1bictiona. the 1taffnport 
preaenta evidence th1t atate lawa which 
reatrict the ability or optometriltl to 
practice ln commecial aettiJ:lgs NIH 
con1umer prlcea but do not maintain or 
enhance the quality of vtalon care. 
Ruulta obtained from the 1980 Bureau 
of F.conomlca atudy ("BE Study") 
lndicete that: (1) Pricel or eyqla11eo 
and eye exe.mln.atlora are 11gn1ficantly 
lower ln cltlea where commerclaJ 
practice 111101 re1trlcted and ln clUn 
where adverti•l.na la not re.b1cted: (2) 
commercial optometrilta ch.arae lower 
price• than non-commercial 
optometrutt; (3) non-commercial 
provide" who operate ln marketa where 
commercial practic.e la permitted charse 
le11 than their counterpart.a ln cltiea 
where commercial pnctic:e I.I 
proacribed; and (') there II no difrerence· 
In overall quality or care between cities 
where commercial practice la permitted 
and cities where commercial practice ii 
rutrict.d. To 111e11 qua.l..lty, the stud)' 
evalua led the accuracy of tht 
prucriptiona written by the aampled 
optomelrilta. the accuracy and 
workmanship of the eyegl11oe1 
di1pensed by the examinina optometrtat. 
the thorou.ghneN of tha eye 
examination. and the extent of 
unnecenlllj' pre1c:riblnj of eyeglaoaea. 
Comment ttgardlng the methodoloay 
and analyal..a or the BE atudy ii 
reque1ted below. 

The 1983 Bureau ofCouumer 
Protection and Bu.r-e1u of Economica 
1tudy of contact len1 wee.re~ concluded 
that: (1) The quality of co1metic contact 
l~n• fitting provided by opticiana and 
commercial optometriata wu not lower 
tha.n that provided by ophthalmologlatt 
and non-commeN::lal optometri1ta. and 
(2} commercial optometrist. ch1r1ed 
algnilicanU)' leu for contact Jenae• than 
did any other aroup. To a11e11 the 
quality or contact lena fitti.ng. the 1tudy 
.rvaluated the relative preaence or 
absence of aeveral potentiall)' 
pathological corneal conditiont related 
to contact lent wear. Comment 
regard.in& the methodol<>a'Y and analy1la 
of the contact lent atudy la requested 
below. 

TJ\e ataft' recommendation that the 
Commiulon engage ln rulemaJUns 
proceedings regarding commercial 
practice reebictiona la based primarily 
on the reeulll or lhete atudiea, which 
contradict the claim that the entry of 
commercial finn.1 Into the market lowert 
the overall level or quality of vlalon 
cue. At the same time. the re1ult1 ahow 

• 

-210

http:regard.in
http:fitti.ng
http:adverti�l.na
http:Regi..11
http:RulemakJ.ns
http:1dver1ltl.na
http:provld.Mt
http:opticia.ra


r•zar Regilter ' Vol. se. No. 3 I Frid~y. January .,, t985 I Proposed Rulet 

-


that average pril::e1 are liFificantlr 
higher where commerdal practice ii 
reatncted. Therefore, the Com.miaai111 
baa l'ftton to believe that a.. 
re5trictiona EMY be u.nfeir eca.a or 
practice• ·Ml!:M the meanma olSection 
6 o'the PTC Ad. 

The propoeed trade l"lplatiiae rale 
would al9o ...:!if} tile dl!fuzitioD of the 
term "pre.aipim11" ID the cmrent 
Ey~~ to etiminete 1111 
rerere~ to cantact lenses. Confualon 
baa arial'tl • to whether ~ *ctss an 
nquired by the rW to Ga !Mt 
palien I.a wbca tfir, h.ecl eu!!!Qned were 
t ul.tabt. c.andi.diitet b a:mtad leuet 
by writiq "Qi( & C1DOtacts" or 11.milar 
langu~e on th prucription. Thia 
modificalioa lJ corui.atent with 1taff'1 
reco~daticm that the Com.mluion 
not employ ralemaJUng to eddrua the 
queation or who mould be parmitted to 
fit cant.Kt le..111ea. Finally, the 
Commi11i09 bu propoaed several 
nonaubatantne change• to clarify the 
rule. 

The fla!f ~presesi~d evidence 
that coneamen are not always given 
eyeglaue. ~tiOLW OJ c:oatDct lene 
apecificeticma followma the ~e of 
eyeglaasea tr contact l.maea. rl thia were 
true, the n port coocl.uded. ccl"llllllmers' 
ebili ty to obt.a.U ~ cir 
replaceml"!lf apcc18cla or cocrtac1 teraea 
from the di &~ or fitten ol tbtir' 
choice woold be fimj~ nw would be 
pa..rticuIar lJ tnJJt in state.s that ""hibit 
duplication ol spe.c!Bde lemn or 
~ntact leni f!ttiag by optic:i&na. 

However, the 1tarf report did not 
recommend l'"Akmiling to eli~te 
thoa.e 1tate rntnillta aa duplicat>on of 
Jenee• or cont.ect ~ fittina bJ' 
opticia.oa. Tbe Ccinmina cODCun with 
thi t ~mmeDdation and. theN!fon, baa 
not proposed rulema.k.izi& izl dai1 area. 
The 1tarr report ~ommended thlll.• 
hutead of propc.ing to remov. tt>eae 
elate 1ui.rainta. the CotlllniAioa extend 
the pretoe.ripti on "'1eue requinmem or 
the Eye-gl anet ble ta requin • 
conaameT'a eyeglasJet di~ or 
contact lene fittrr to proride upan 
request • top)' or that con.nmer'a 

-	 currell.I eyeglauea pretcrlption after the 
_ 	 diepeneing proce.ss la complete, or a 

copy or the compete COll!Act lem 
1pecificationa a.fl.er die Initial fitting 
proceu i1 complete. However, the · 
propoaed trade regulation rule doet not 
contaiD provision• extending die 
prescription ~e ~eme.nt or the 
E:;egluee1 Rule. The recoi:nmetdationa 
in Iha a!Aff report regardmg extenaion 
we~ blued oo complain& tkat 
conawnera we:n tamelimet denied 
eccea. to their eyeglaues prelCliptiona 
end contact len1 tpeclficationa. 

• 

Haiwnier, choae complalnta were few In 
11wnber, a'ld the Commiulon ha1 no 
reaaon te> believe that 1 aignifican" 
number of cU.pe..mel'9 and 6tten are 
wrTf!DidJ Nfutltl8 C. provide cooawners 
wiUi their pse1~ m . 
111>tci&atiora Nev1rthele11, comment la 
requested OD theta li11ue1. 

TW C.0-rriAion hM C&l'lfully and 
dtilben~ conSdend the f/Ld mport 
and fta1ttmlmcW tnde regu.l.ation rule 
And the eicim.men t. rtitt!iVed Ill l'UpODN 
to the AdT&.1\ce Notice of Propoaed 
RWilemAiag Baaed 01l the evidence 
preeented to date, the CommiNion 
believea tbat the lnlti1tion or a 
rulemakinj proceedin& would be In the 
public llltereat. 

The pGhlic II advlted that the 
Co.,miw>on bu not adopted Ill)' 

find.Uiit Of concJu1ioru or the ltaff. All 
find.in89 ln th.it proceedina ab.all be 
baaed aolely on the rulem.aldng record. 
Acconiirljty, the Coram.Inion invites 
commen.1 on the advisability and 
l!\B!ll\et' m~e.mentltiOD or the 
propoted rule. 

The Comlnisaio.n'• Rule. ol Practice 
aha.u a<>vern the conduct of the 
ru.lem aJ<lna proceedi"'18· exc.eP' tbat. to 
the ex lent \bat I.ha DOtiu difl'era from · 
the R.nle.a ofPre CW, th& provttiOla of 
thla noti.ce ahall gavern. Thi• alternative 
form or proceeding ia adopted ln 
accordance with I 1.20 or those ruJn (18 
CFR 1.ZO). 

Section ll. Section·by-Section AD&Jytil 

The folJowina dilcuuion i. intended 
to highlight the major provlelora or the 
propo11ed rule, and to explain briefly 
their anticipe te-d effect. Section• of the 
Eyeglane1 Rule that would nmai.n 
unchange-d and which were explained la 
the Sta t:emt'2t af Basia or Purpoae of the 
Eyeg!a.set Rule• will not be ducrlbed 
he~. · · 

Sectiori 456.1 definn relevant terma 
and cont11in.J new definltiON as well at 
technical modi.ficaliom h> temu In the 
Eyegl anet Rule. 

ne tenn '"pelient" bu been 
1ubetituteod far the tem:1 ""bu1er" In 
peragtaph (•)to conform more closely to 
~dustry .., •. 

The 1peclfic tel"m9 "opbthalrnologiat" 
and ' 'optometrist" In paragraph• (e) and 
en haw been tubatihKed for the general 
word "reftactioniat" in I 456.l(h) of the 
original rule to define thoee categoriea 
or provider&--Ooctort or Medicine, 
()etepathy and Optomet?)'-who are 
qualified under atate law to perl'onn eye 
ex.a mi-nation.a. Thia 'change wu made 
for- tw<> re aeons. Firtt. the uee of the 
term "refractioni1t" ln the orisinal rule 

• '3 I'll. 23.ea: (1978). 
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laaa caUJed confution bec.aUN tt II not 
aenenUy ined by couumen or the 
lndUJU)'. Second. certain provialDDI of 
the propoaed rule permitti.Qa c:ommerdal 
practice do aot apply to 
opbthahnologieta. 1be term 
"'lef:rKttoniat" baa been claleted IO that 
tb.i• datiru:tlasi la dear. 

The term "'preac:ription" 11 deftaed ID 
paragrapb (b} u thoae specllic:atiooa 
nec:euary to obto.in 1pect1cle leuea. 
Tbua, the preacziption that ii releued to 
the patient need only cont.ain the date 
OD the refractive l lltul or the patient'1 
eyea, and IYl)' ialonnation. euch u tbe 
date t:I 1ignature mthe e:umfntn1 
optometriat or opbthalmologi1t. that 
elate law require• In a legally Bllable 
eyegle.e1 pretcrlption. In addition. .U 
rererencet to CClilltact leruea have bea 
deleted from the definition In order to 
end the confu1ion oenerated by Iba 
original definltion coocemiDI Iha 
obligation oroptometrlttl and 
opfithalm.ologiru to place the phrue 
'"OK for con\act len1e1" (or 11.mllar 
word.I) on pretalptiona. No IUCb 
"Obligation would exilt under the 
propoaed defi.n.ltion. Another purpoM or 
thi1 change la to clarify'the f.act that the 
pN!1crlptioi1 rt.leue requirement 
ll 456.2) doea ~ Gffect 1t1te lawe 
regu.l atin& who it legally perm!tted to llt 
contact lenae1. Thia pro~d c:hanae 
would not afred the CWTent requirement 
that optometri.11.J and opbthalmolOJlatl 
give tpectlcle pre1criptioru wall 
patient• who1e eyea they examine, 
including those patienta who wear or 
i.Dtend to pUN:ba1e contact lenaea. 

A "trade name ban" ii defined In 
paragraph mlo cover any atata a.w or 
regu.latiori that prohlbi11 optom.etNb
frOm practicing or boldi.na themNlv11 
out to the public under trade or 
corporate namea. The d.it~ el 
§ 4Sll.~alt4) beU>w explalnJ the ICope or 
the propoeed Nie wkh reapect to 
eliminating trade name bant en how the 
1tate1 may re~ate the u.ae or trade 
namea. 

_ Sectioru 456.2 through 455.8 ofche 
Eyegfua.et lli:de ~ 6een delead IA 
ecc.ordance wi.ih ~e cow1'a dRCla.laa Ill 
AmeriCG11 Optomtttric A.11ociat:kftl •· 
rrc. 826 F.2d 897 (D.C. Cir. 1980), which 
remanded thoae portiona of th.a nale to 
the Commi..ion for further 
conelderetm. 

New I GUcontalnJ minor 

m.od.ilicationa to the releue of 

preecription r:equlnment of the 

!yeg!auea Rule (originally I ae.1) 

which wu upheld by the court In 

American OploOliTJetric Al1ociati011 Y. 

FTC. and which re ma.int In effect. 1'be 

rule require• that eye doctors ,tve 

apectacle preacriptioru to con.swneit 
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Immediately arter perl'onnlna eye 
euminatlon1. Comment l1 requuted 
below 11 to whether the p~1criptlon 
releue requirement 1hould be modified 
In a variety or Wl)'I.• 

Section 456.4(1) would prohibit atate 
or local aovemmentt from en!orcins 
certain exi•ti.na ban• on r.ommercial 
ophthalmic practice. By removing 
prohibitiona OD lheae fomu or practice, 
the rule would permJt optometrult and 
opliciana to en.gage ln commercial 
ophthalmic practice lf they de11re to do 
90; It would not mandate that any 
practitioner eng3ge ln any 1peci!ic mode 
or practice. At the aame time, the rule 
would not interfere 1!Vith a 1tate'a ability 
to control 1peclfic harmful practice• a1 
long u the commercial practicu 
allowed by thia acction are not ~ctly 
or indirectly prohibited. Section 456.S, 
paragraph• (b) through (e), serve 
primarily to explal.n the limited 1cope of 
I '56.C(a) by providii1g examplea of how 
the 1t1te1 might regulate commercial 
practice, lf Decenary, abort of 
prohibiting It altogether. For thi1 reaaon. 
the provi1lon1 or I 456.S(bHel are 
di1cuned here with the correapond.iq 
operative proviaiorui of I 456.4(a).1 

Paragraph (a)(l) would prevent 1Uite 
and local government. from prohibitingr 	 employer-employee or other businen 
relationship• between optometrialt or 
opticiaa.. and pertona other than 
opbtbalmologiett or optometri1ta. 
Specifically, th.ia aection would remove 
• variety or 1tate-i.mpoaed reetrlctiona 
that prevent optometrialt and opticians 
from working for or 1noclatina with 
non·profeuional corporetiona or lay 
lndividuala. 

The rule would allow the 1tatu to 
talce action. however. to protect the 
health and aafety or their citizen• to the 
extent II may be threatened by 1pecl.fic 
practice•. M indicated ln I C56.5(b), for 
example, a 1tate may decide to prevent 
unlicensed pertona from improperly 
Interfering In the profenional fudgmentt 
Of Optometri&lt and opticiane. 0r I ltllte 
could choou to prohibit commiulon 
payment. 81 a form or compen11tion for 
optometrlatt or opticiaru. The propoaed 
rule would only prohlblt regulation• or 
reatrictlona that effectively ban 
employer•mployee or other bu1ine11 

•ne ttalf had ~ended th1t tbt "''' be 
lllOdJl'ied to requl.J't the rtlUM of I pt"HaiptiOD 
only when• palieol requui. on1. The Comml•loD 
hu dt-cid~ to propoM DO Wfl&r In thlt nile 
provlalon at thi1 time. bul t1ther to rwquetl 
con:uunl Oii the \MIMI. 

•n.e Commlulon don not lnlend to Imply that 
the l);>e• of rquletJOt1 died le I ~..s(bHrl are 
duir1bl1. bul dlt1 them merely H uampl" of 
t11te trgvlalfon that would 001 ~ rlil!UMted II &he 
propond nilr wer. 1dop1ed. 

rel1tion1hip1 between optometriatt or 
opticlana and other.. 

Paragraph (a)(2) would prohibit 1Ultt 
or loe&l realrictione OD the number of 
officea that an optometri1t, optician or 
eny other pcl"lon may operate. Thi• 
provi1ion would permit any pel"lon. 
lncludins any corporation. who provides 
eye examinatioru or ophthalmic aoodJ 
and aervicea to own or operate any 
!lumber Of office1. Thul, I llBle under 
thia 1ection could not require that an 
office be open only when the 
optometrist who owna lt 11 ln personal 
a ttendance. 

The proposed rule would not. 
however, prevent 1tate1 from regulaUna 
how servicea are provided at each 
office. For example, •• explained in 
I 456.S(c). 1tate1 could require that 
ophthalmic aood• or eye examinationa 
provided at each office be 1upplied by a 
perton qualified under 1tete law to do 
10. The proposed rule would only 
prohibit regulation1 that realrlcl the 
ownership of any particular number of 
officea by optometri1ta, opticlana. or 
other person1. 

Paragraph (a)(3) would remove elate 
and local reelriction1 that prohibit 
optometrists from locating an office in a 
pharmacy, department 1tore, Jbopplng 
center, retail optical dispensary, or other 
mercantile location. Thie provilion 
would permit optometri1lt to eetabliab 
officea in high-traffic areaa, 1ucb 11 drus 
atorea and abopping centera. or near 
retail optician•. Optometrislt would alao 
be able to Jeaae office apace from non· 
profeaaional corporationa or lay 
lndividual1. · 

M explained in I 456.S(d). however, 
the proposed rule would not Interfere 
with a 1tate'1 ability to enforce aeneral 
soning law1. In addition. 1tatee would 
retain the diac:nction to regulate lea1lng 
arrangement• between oplometri1t1 and 
corporations or lay pertona in order to 
prnent 1pecific harmful practice•. The 
proposed rule would remove only tho1e 
regulationa that prohibit optometrl1t1 
from practicing in mercantile locationa. 

Paragraph (a)(C) would.a prohibit all 
1tate or local bani that prevent 
optomerlat1 from practlci.na or boldtna 
themeelvu out to the public under a 
trade name. Thia provision would permit 
ID optometrl1t to adopl an auumed or 
corporate name, or any name other than 
the one appearing on the petitioner'• 
llcen.ee. 1ubject or course to the lawa 
and regulation• govemi.na deception or 
Wringement that' apply to trade name 
practice by all persona. 

Section 456.5(e) explain• that the 
proposed rule would not. however, 
prevent atatea from enforcing law1 that 
are reasonably neceuary to prevent the 

deceptove Ult or trade namn. uatatee 
duire to ensure full proCeulonal 
identification. for eumple. tht)' COllld 
require that the Identity of the 
optomelri1t be diacloaed to the patient 
at the time the eye exmination ll 
performed or oplhalmtc aoodJ and 
aervice• are diaperued. The proposed 
rule only would prevent a 1tate fn>m 
enforcing re1lrlctio11.1 that prohibit the 
practice or optometry under a trade 
name. 

Section 458.C(b) re1Uite1 the la1t 
paragraph of I 456.3 of the original 
Eyeglanea Rule. It 1lmply uemptl 
every 1tate or local 1ovemmental entity 
or officer from rinanclal IJablllty for 
vlolatio11.1 of the propo11d rule. 

Section 456.S(f) would make lt clear 
that the Comminion intend• that the 
propoeed rule could be u.ed a1 a 
defen&e in legal or admln11trative 
proceedings. or affirmatively for 
declarative, tnjunctiva, or other reliet 

Section C. IDvltAtioo To Commmt 

. All intere1ted person• &19 hereby 
notified that they may 1ubmlt data. 
views. or a.rgu.menlt OD any lt1ue or fact. 
law or policy which may have bearfna 
upon the ptopo1ed rule. Such commentl 
may be either ln wrltlna or orally. 
Written comment. will be accepted until 
April&. 1985 a.nd ahould be 1ddre1&ed to 
Jamee P. Green. ~•id.in& Officer, 
Federal Trade Com.ml11lon. 
Waahington. D.C. 20500, 202-5%3-S5&1. 
To auure prompt con1lderation. . 
commente 1bould be Identified 11 
"'Ophthalmic Practice Rulemakinl 
Comment" Please fumi1h five coplea of 
all comment... (lnatnicliora for pertom 
wiahing to preaent their view1 orally are 
found ln Sectioa.. E and For thia notice). 

Wblle the CommJulon welcomes 
comment.a on any la1ue1 wbJch you feel 
may have bearing upon the proposed 
rule, queetioru.on which the 
Commiuion particularly desire 
comment.. nre lia ted ln Sectlon E below. 
All comment. and teatimony 1hould be 
referenced 1peclfically to either the 
Commlulon'1 queelion1 or the aection of 
the proposed rule being di1cuued. 
Comm.enlt 1hould include reuona and 
data for the pojltion. Comment1 
oppo1lng the proposed rule or 1peclfic 
provl1ioru 1hould. If po11lble. 1ugse1t a 
1peclfic alternative. Propo11l1 for 
alternative regulation• ahould include 
reaeone and data that indicate why the 
altematlvea would better 1erve the 
purpoee1 or the propoaed rule. 
Comment• ahould include a full 
discuielon or all the relevant raclt and 
be baaed directly or firsthand 
knowledge, pertonal experience or 
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aeneral sndel'Nl>dina of the particular 
l11uea eddreaaed bJ the 11ropo1ed rule. 

Section D. ~estialu aad 1-
ln the AJJ.raMa Notice of Propo.ed 

RulemUina. the Commi.1&lon invited 
public cornmeal regarding which hearini 
fomat llhould be uoed if the 
Corm1i11Slon dacided to llltiti11te • 
rulemlling proce-eding. however. none 
or the a>m.JDenta WI received dealt With 
th.ii lu ue. The Comm.inion h11 decided 
lo employ 1 modified veraion of the 
rule!Tl9king procedurea gpec:l.fied ID 
§1.13 of the Comrniu.ion'1 Rules of 
Pncti~. proceedir13 with a si..ngle Notloe 
or Propoaed ~ulemak.ing and the "no 
designated iM'1le1" format Set forth 
below 11 • I.ill or sepcific queatioru and 
lnue. upon which the Comm.iHion 
particularly deairea comment and 
testimony. The l.i1t or queatiOOJ lJ not 
lntended to be a liat of "disputed i.uue1 
or material fact that are nece11ary to 
reaolve," and any right to cron-examine 
¥.ill be determlned with refere~e to the 
cri teria 1et forth in the Comminion'a 
Rules or Practice. 

lntereat~ pet110111 al'f! ll1'8ed to 
eonaider carefully the followins 
qUiHtiona. The Commission retain• it1 
1Nthority to promulgate a final rule 
which dillett from the proposed rule in 
way& f\Jggested by these questionu and 
baaed upon the rulemaking rtcord. 

1. T~ 1900 BE atudy aelected aurvey 
aubjects who had myopia, which la a 
relatively rout.int viaual problem. Ii 
there an1 evidence to indicate that the 
quality re1uli. would have differed lf the 
ttudy )Mid lncluded patienta with leu 
c:c>rnmon viaioo probteau? 

1. Per.on• with eye pathology were 
excluded from the 1ample m the BE 
atudy. The 1f\ldy did. however, ettempt 
lo meuure whet.her the tesu neceaaary 
lo detect pathology and asseaa vii.ion 
problem• were performed. 11 the uae of 
"procen" teat&. nther than outcome 
teats. inapptopriate methodology? An 
therr reuons to believe that the 
procedures and teai. performed to 
detect eye diseaae were not performed 
adequately by those optoiutriJll 

• aurveyad? 
3. The BE 1tudy waa designed to 

measure the efl'ec:U of commerc.ial 
practice independent or adverti1ing and. 
ln fact. found that commercial practice 
had an independent downward impact 
on price even wiiete advertising was 
pennitt.ed. The BE study data, however, 
were collected before the advent of 
advertising U'I tome states. Some people 
have asserted that the study'• price 
findings concerning the lmpact of• 
advertiein& restrictions are ulV'eliable 
becauae the data were colfected before 
the fun Impact of the Bates caae waa 

feh. Are there reuona why the atudf'• 
flndin8' that commercial practice hu an 
tMiepndent effect on price should not be 
relied on? · 

•. ln lu 1tudy or eorn.men:ial practice. 
the FTC°• Bunau or Economica uaed. 
multiovarlat.e 1tati.ttical technique to 
aiab urtall> edjiatmenu to the raw 
price dat1to1ceou.nt for coat oflivtna 
differtnce1 between cltiea, di.fferencea 
amor13 eurvey eubjecu in pre1crlptlve 
ncede, difference. among citiea ln the 
1upply of optometrlet.a. and difference1 
amor13 cftiea in the demand for 
optometric servicea. The Bureau of 
Economic• 1\atea that failure to acct>ant 
for the effect• or theae variablea could 
lead to Inappropriate conclu1ion11bout 
the°i!l"lp8c1 or commercial prectice 
re1triction1 on price. In a atudy ohhla 
nature. i1 It appropriate to analyze 
differences between average 1dju1ted 
pric.ea rather than evera~ unadjU1ted 
price~? Would any other adjuatment 
technique have been more appropri1te 

th.ant he technique used b)' the Bureau 

or Economic•? 


5. The 1983 contact lena wearer atudy 
1naly2ed only co•metic conlact len1 
wure". la there any evidence to 
lrldic.ate that the quality re1ulta would 
bave differed If the etudy'a subjecta had 
included weorera who were aphakic or 
who sz:Jfered from unusual merucal Of 
\'Uual problems? 

6. Tkie contact lent wearer 1tudy 
anal)"Zed CUM'ent contact lena wea.ren 
rather than former wearett. 11 there any 
reuon to believe that the di1tribution of 
former ' contact lens wearer1 (or. 
"uneuccenful wearert") amaas the 
different fitter group• ia aignificantly 
difierent than that of current wearen (or 
"lf\lcc.ntful wearer1")f 

7. What are the costa aod benefiu of 
trade name bani? How do trade name 
t.an• ~ \li.e ability or optometruta to 
e~g• IA commercial practice? Are 
thee-: ban• neceuary to prevent 
deception? Would it be pouibla for 
commercial ophthal.m.ic practice to 
develop if employment. br~~~ 
Jocatio.o re1trictionJ were ell.lJllnlt...., 
but not trade name bani? 

a. Wb.at I.I the effect oI law• ~t 
require .tiat trade name advertiaUl.8 
ciieclose the name• of ill optometri•la 
practicing under the trade na.m.eT Are 
auch disclosure requirementa neceaa&r)' 
to prevent deception or other b&J'm to 
conaumer1f uld e. The propoaed rule ~o remo:c 
reatrictiona on commercial opt~ 
practice impoaed by itate la~tf~ru alJ.o 
regulation. Do private au~c1athrough 
restrain commercial practice enlJ or 
reetrictiv& membership requ.irde.m 

I · poaeoth.er mea.na? If ata e-i.m uld 

N&lriction.a were removed. wo 
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anoclation-impoaed re1trictiooa bave • 
1ignlfica.nt impact on the aah&re ud . 
et.lent or commucial practi.c9f 11 '°' 
thould the propoaed rule be amend1d to 
remove u1.ociation-1.mpoMd 
retbidionaf 

tCl Should the pre1cription releue 
requirement contained lJJ the EyeaJuaet 
Rule be modified to require th•t 
tpectacl1 lent preecriptioQI be jlvn to 
patianu only ID tho1e l.nltance1 where 
pa!ienu ~que1ted themf UIM>. for bow 
Jons 1 period of time 1hould 
opbtbalmolog:i11J and optometrittl be 
req~ to reapond to th1t requeatf 
Doe• tbc cum:nt requittment that a 
pretcriptlon be tendered lJJ rver 
l.Jlltancc ruult I.II confu.llon In IOIDe 
cont11.1Il21"1. m!nda u to whether they 
sllcul d tn ewry in.IWlce ftll tbat 
p1ttaiptionT What cortl doet the 
CUTTeot nq~ment impoaa an 
opbthalmologi1t1 and optometrl1tJ who 
are required to lender • smtalption that 
every patient 1n1y not want? Are 
conaumer1 genenUy aware ofthetrnpt 
to seek and obtain their ptetcriptionaf II 
10. an con.aumett generally aw~ of 

bCJW they may uee thelr prelCriptionlf 


tl. SQould the preacriptlon releaae 
requlM!ment be modifi~ to require 
~bthalmologialJ and oplometrlltl to 
offer lo provide spectacle lena 
prescription• to patienu? I! to. what are 
the 11:lative merilJ or requiJ"lnB th1t the 
examiner make that offer (1) orally. (b) 
by po•fin8 a written notice I.II hi1 or her 
office. or (c) ln tome other mannerT 
Should th.e offer be required to include 
IOml explanation of why the offer II 
betna made. or bow the offered 
preacripUoo can be W1ad by the 
eon1umerT To what extent. l! any, would 
1 requirement lo offer to provide 
pte1cripUon reduce the costJ of the 
currut requinmentf 

Z. Should the p~ptioo ftleue 
nqu.l.rement be ~nled altogether? la 
th.U nquin!ment. even when modified to 
require re lease only upon request. 
Wl.ll&ce ua.ryT What ani the cosa end 
beneflta of the preacription release 
requ.l.rementf · 

t:s. Shau.Id optomelrllll and 
opbthalmoloaJata be requind to releue 
dupUr;a le cople1 of ptek:riptiona to 
co1»uroert who loM or miJpl.ace their 
olijlnaJ prucriptiontT U 10, ahould they 
bt allowrd to clilllie for the duplicate
copieef 

14 The eterr bad received few 
compPalnll from COl\Jumen who wiahed 
to obtaln rtplecement or duplicate pain 
or eyt"jlauu Croni aomeone other then 
thN orliinal ditpe!lHl but wen refuaed 
1cccu to their CW1'e'!lt •pectacle lena 
pruuiptlona Do a alinJfl~nt number of 
C)'t&l•u dl1penaet1 refuae to return 
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fillable preacriphom lo connmers? Cai:a 
conaumer1 reuon11bly avoid auch 
problems'!' What are the coebl and 
benefi ts af (a) a rofe provision requiring 
that eyeg!ns dispensen return ftlleble 
preacriptiona to conaumers, (b) efioru to 
increase ronirumer awarenen af the 
need to determine whether a particular 
diapenaeor will provide o copy of the 
preacription before decidins where to 
purcha&e eyegla a.ev, D'i' (c) otber 
a ctions'!' 

15. The 11ai'f hat ~cetved r~ 
complain ta from CCJnButnimi who wanted 
to buy replacement conl•ct lenDea from 
aomeone other than their original 611er 
but were refuied BcceN to their l@n1 

apecifica tions. AM! a aignific1.1nt numb~ 
or contact lena wearers refu sed cteceH 
to their Jena 1pecifi~lion17 Can 
consumer& reuon11bly avoid auch 
p roblems' What a re the coat1 a nd 
benefitJ of (a) a rule proviaian requiring 
release of specificationa.. (b) efforta to 
lncreue conewner awereneu of the 
need to detumine whether 1 partit:ular 
examiner will ptovide specification. 
before deciding where lo pW'Chaae 
lenJ1ea, or (c) other a ctions? 

16. The contact Jen.a 1tudy found that 
the pricea charged for replacement 
contact lense1 vary widely. lJ tha t price 
dispenion ex.plained by differences ill 
lens or aervi~ quality, or ia ii evidence 
of a lade of competition? lf the Miller.'· Whdt i~ the cause Of this lack of 
comvclilion? 

Section E. Public Hearing• 
Two aeta or public hearingB will be 

held on this proposed trade regulation 
rule. The first wiU commence on May 20, 
1985 at 9;30 a.m. in Room 332. 6th Street 
• nd Pennsylvania Avenue, NW, 
Washington, DC. The tecond will 
commence on June 17, 1985, at 9:30 a .m. 
in Room 12470. 450 Golden Cate 
Avenue. San Franciuo, CA. Tentatively 
achedu led are 10 day• or public hearings 
a t each t ile . 

Persona desiring to present their 
'YieW11 orally· at the bearing• ahould 
advise J&rne1 P. Greenen, Presiding 
Officer, Federal T111de C.orruni111ion. 
W aahington, D.C 2.0580. z.o2-523-3564, 
aa soon aa pouible. 

The Presiding Officer a ppointed for 
thia proceeding 1hall have all powers 
preecribe-d in 16 CFR 1.13(c), aubjeci to 
a ny limit alions described in th.ii notice. 

Section F. Instruction to Witne11ea 

1. Advance noti~. If you with to 
teati.Iy at the hearings, please notify the 
Presiding Officer immediately by letter 
or telephone of your desire to appear 
and file with him or her your ccmplete, 
word-for-word s ta tement no later than 
April 26, 19.85 for witneuea a t the 

W111hiogtoc. D.C. ~ngw aad May S1. 
1985 for witnt9!let ot the Sea ~. 
Califcnni4 heerinp. (You may &estify ma 
only one of the huringa.} Thi.a 11dvanczd 
notice ia required ao that other · 
intere.ted peraon9 CAil determine the 
llleed to uk lfOD (luution.1 Q.Dd han Ml 
oi;portunity to prep.ne.. Az!y c:rou· 
examine tioo that a pe.rm.itied m111 eover 
any or your wri tten leatimoey, which 
will be eofen!d l.nto the record e.ucily 
u 1ubmi l1ed. Coniequently, lt will not 
be necessary for you to ttpeat thi.a • 
1tatement at the hearlni. You may 
Dimply appear to cmswer question• with 
regard to your wri~n sta tement or you 
may deliver Cl ohort Bwnm ary or the 
most important upectll of the statement 
w ithin time hm.ita to be ll&t by the 
Presiding Officer. Aa a general rule , your 
oral aurnmary !lhould not exceed twenty 
minutes. 

Prospective witnesaea an! advioed 
that they may be 1ubjec1 lo questioning 
by deeigne ted repreaentativn or 
interes ted p<irties and by memlm'a of 
the Com.miuion'a staff. Prospective 
witne11!ea are also advised th11t they 
mey be ques tioned about any date they 
have that supports or was used 1111 a 
basis for general otalemen1JJ made in 
their testimony. Su.ch que.etioning will be 
conducted eubject lo the deacretion 11.Jtd 
control of the Presidina Officer and 
within suc.b time limitJJtiona u he may 
impose. In the a ltemative, the Pre.aidirig 
Officer m~y conduct such ex.am.inatian 
himself or he may determine that full 
a nd true disclosure ae lo any i11ue or 
question m11y be 111chieved through 
rebuttal submissioo11 or the preaeDtation 
or additional oral or writl.e.D ata tementa. 
Jn all Buch instancen. the Pre•i.di.ng 
Officer shall be governed by the need 
for a ful l end lrue disclosure of the ft.iclt 
a nd ahall permit or conduct euch 
examination with due regud for 
relevance to the fac tual iu uea raised by 
the proposed rule and the teatimony 
delivered by each witnen. 

:z. Use of Exhibits. Use of exhibits 
during oral testimony !11 encouraged, 
especially when they llT1!! to be uaed to 
help clarify technical or complex 
matters. If you plan to offer docume11t1 
u exhibits, file them aa 11oon aa possible 
during the period (or wbmission of 
written comments ao they can be 
etudied by other intere! ted peraona. lf 
those document• are unava ilable to you 
durins thi s perio.d you must fi le them as 
soon as poss ible there after and not later 
Uian the deadline for fil ing your 
prepared statement. Mark each of the 
documents with your name, and number 
them in sequence, (e.g., Jones Exhibit 1). 
Please also number all pagen.of each 
exhibit. The.Presiding Officer haa ~e 
power to refuse to accept for the 

rulemalin& record ~~exhi~tll 
that yc.wu have DOt ~-bf She 
dead.line. 

S. ~perl WitM.ING. if )'OU are fO{ng 
to tettify so Ml expert witnn1. J'OD muat 
e ttac.b to )loot 1tatemeut a curricfllum 
vitae, biographical 1ketcli, resume or 
I WTUnlr)' or )'Olll profeHional 
background 11.nd 11 blbJ~phy of J01U' 
publicationo. It would be beJpfuJ lfrou 
woulc! also blclude doc:mnentation for 
the optriia.ne ud conchwloru you 
exprena by (ootnotea to yo11r otatementa 
or in aepua te eldtibibl. Ifyour tntimony 
in baaed upon or chiefly concerned with 
one or .two me for research imad:iee. 
copiee 1hould be fuminhed. 'lbe 
remeinina citatiarm to other worlto can 
be accomplished by using footnoteo tn 
your 1talement referring to thoie worb. 

t . Results of1urvep and other 

IVSeGf'Ch 11tudiea. f! in your testimony 

you will present the reaulta of a survey 
or other ruearch atudy, ae diati.nguiahed 
from simple reference11 to previously 
published etudiee conduct1td by others, 
you muet also preaenf ae an exhibit or 

· exhibitJ all of the following ln!ormation 
that I.I available to you: 

(a) A complete repor1 of the aurvey or 
other research 1tw;!y and tba 
Information and docum!nta li1ted in (b) 
through (e) below if they l1rt not 
included in that report. 

Cb) A description o! the 11ampl.ina 
procedurem and selection proce11&, 
inclu.di.ng the number or pern.orui 
contacted, the number of inlerviow11 
comple ted, und the number or persons 
who refused lo participate ill the 1urvey. 

(c) Copies or all completed 
questionnaires or interview repol'U uaed 
in condu.cting the ourvey or tltudy if 
respondeota were permitted to a.nawn 
qoes tiona in their own word. 1"8lher th&n 
required to aeleci an answer from oce or 
more answers printed on the 
q uestionnaire or '11.&Se&ted by \he 
lnteTViewer. 

(d) A description or the m.ethodolop 
u.a.ed ln conducting th.e ourvey or o~r 
research 1tudy including the selection of 
a nd inltructiont \o lntuviewora. 
introductory re:merka by lnlerviewen to 
respondents, and a N.mple 
questionna ire or other data collection 
instrument. 

(e) A description or the etatiatical 
p rocedure& uaed to analyze the data and 
all data tablea which underlie the re1wtt 
reponed. · · 

Other intereated pereon1 may wlah to 
examine the queetionnairea, data 
collection forma and a ny other 
underlying data not offered u exhlblll 
~d wruch serve 85 a basiD for your 
test imony. Thia informaUon, along with 
computer tap~s that were used to 
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conduet analyaea. ahould be made 
ava ilable (with appropriate explanatory 
data) upon requeet of the Presiding 
Officer. The Pre1iding Officer will then 
be In a poaition to permit their use by 
other llltereated per1on1 or their 
counael. 

6. Identification. number of copies. 
ond inipection. To auure prompt 
conaideralion. all materi1l1 fl.led by 
proapeclive witneuea punuant to the 
ln1truction1 contained in paragraph• 1-1 
above 1bou1d be identified aa 
"Ophthalmic Practice Rulemaking 
Statement" ("and Exhibit1." lf 
1ppropti1te}. aubmitted in five copie1 
when feaaible and not burdenaome, and 
ahould include the name, tille, addnu. 
and telephone number of the 
pro1peclive witneaa. 

8. Rl:osons for requiremenL The 
foregoins requirement• are neceuary to 
permit u• to echedule the time for your 
appearance I and that or other witneaau 
in an orderly manner. Other intereated 
partiea muat have your expected 
teatimony and aupporling documents 
available for 1tudy before the hearing 10 
they can decide whether to question you 
or file rebut111l1. II you do not comply 
with all or I.he requirement•. the 
Presidifli Officer hu the powl'r to 
refuse \o let you teotify. 

7. General procedures. These hearings 
will be informal and courtroom rule1 or 
evidence will not apply. You will not be 
placed under oath unJesa the Presiding 
Officer 10 req uires. You also are not 
required to respond to a.ny queetion 
Ou!Jide the area of your Written 
1tate.nenl However, if 1uch questions 
are pennitt~ you tnay respond If )'Ou 
feel you are prepared and have 
something to contribute. The Presiding 
Officer will 1111ure that all questionlns i• 
conducted in a fair and reaaoneble 
manner a.nd will allocate lime according 
to the number or parties participatins. 
the legitimate needs or each group for 
foll and true disclosure. and the number 
and nature of the factual iaauea 
di.cussed. The Presiding Officer further 
hu the right to limit the number or 

• witnenea lo by heard If the orderly 
conduct of the hearing 10 require•. 

The deadlinea eatablished by thie 
notice will not be extended and bearing 
date1 will not be postponed unleH 
hardship can be demonatreted. 

Section G. Notification or Interest 
I! you wish to avail yourseU or the 

opportunity lo question witneaee11 you 
muat notify the Prfliding Officer by 
March 8. 1985 of your position with 
respect to the proposed nilemak.ing 
proceeding. Your notification must be ln 
1ufficent detail to enable the Presiding 
Officer to identify groups with the same 

or aimilar lntere1t1 reapectin«i the 
seneral queation.a and l11ue1 provided in 
Section E or thi1 notice. The Pre1lding 
Officer may require the 1ubml11lon of 
addit ional information tr your 
notificet!on la inadequete. Uyou fall to 
fi le an adequate notification I.ti 1ufficlenl 
detail. you may be denied the 
opportunity to crou-examllle witne11ee. 

Before the hnrinss commence, the 
Presiding Officer will identify sroupa 
with the oarne or aimilar lnferesta ln the 
proceeding. Theae group1 will be 
required to select a tingle representative 
for the purpote of conductina direct or 
croas-examination. II they are unable to 
a~e. the Pteeiding Officer may aelect 1 
repreaentative for each group. The 
Pteniding Officer will notify all 
Interested peraon1 or the Identity of the 
lfOUP repreaentativea II the earlieat 
practicable time. 

Croup repreaentativea will be siven 
an opportunity to question each witne111 
on any iseue re levant to the proceeding 
and within the 1cope of the testimony. 
The Presidins Officer may disallow any 
questioning that i1 not appropriate for 
full and true disclosure Bl to relevant 
luuea. The Preaidins Officer mey 
irnpo&e rair and reuonable time 
limitations on the queationing. Given 
that queationing by group 
repreaentativea and the 1taff will 1ati1fy 
the 1tatutory requirement• with respect 
to disputed iuuea, no 1uch l1111ue1 will 
be de&ignated by the Ptesidina Officer. 

Section H. Poal-Heari.na Procedure& 

The Presiding Officer will establish 
the time that you will be afforded after 
the close or the heatings to file rebuttal 
1ubmi&11ions. which must be based only 
upon identified, properly cited matters 
already in the recOTd. The Presidins 
Officer will reject all submissions which 
are euentially odditional written 
comment• rather than rebuttal. The 
rebuttal period wiU include the time 
consumed in securing a complete 
tranacript. 

Wilhin o reaeonable time after the 
cloae or I.he rebuttal period. the 1taff 
eh all rele aoe llJ recommendations to the 
Commiasion 11 required by the 
Commiuion'o Rulea of Practice. The 
Presiding Officer'• report eball be 
relea•ed not later than 30 day1 
tt.erearter and shall include 1 
recommended. decision baaed upon bl1 
or her findings and conclusion• 11 to all 
rele\·ant and material evidence. Poat
record comments. ao described in 
I 1.13(h) or I.he Rulea or Practice. ahall 
be submitted not later than eo day1 after 
the publica lion or the Presldins Officer' a 
report. 

Sectioa I. Rulem.aJ<lna Record 
JIn view or the 1ub1tanti1I Nlemaklna 

record• thal have been Ht1bli1hed in 
prior trade regulation rulemakins 
proceeding• (and the conaequent · 
difficulty in reviewins euch record1). the 
Cornminion W"8H 1ll llltere1ted peraone 
to con1ider the relevance of any 
material before 1ubmitlin& It for the 
rulemak.ins record. While the 
Commiuion encouragee comment• on 
ft• propo1ed Nie. the 1ubmi11ion or 
material.that it not generally probative 
of I.he i11ue1 posed by the proposed nile 
merely overburden• the Nlemekina 
re~rd and decrea&el ltJ utefulnen. 
both to thoae reviewins the record and 
to intereated pe™>n1 u1ina it durlna the 
coune of the proceedina. The . 
Comminion'• rulemakina 1taff bat 
received 1imil1r instruction. 

Ma tetial that the 1taff hu obtained 

durins the coune of Ila lllveatigatlon 

prior to the initiation of the Nlemakins 

proceedi.ng but that 11 not pl11ced In the 

rulemaking record will be made 


. available to the public to the extent that 
ii i• considered to be nonexempt from 
discloaure under the Freedom of 
Wormetion Act. I U.S.C. 552. 

The rulemakins record, H defined In 

18 CFR 1.18(e). will be made 1vallable 

for examination In Room 130, Public 

Reference Room, Federal Trade 

Comminion. &th Street and 

Penn1ylvania Avenue NW, Waahington, 

D.C. 

Section). Prellm.lnaey Jteiu!atOI')' 

Analyaia 


/. Need for, and Objective1 of. the 

Proposed Rule 


The Federal Trade Comminion (FTC) 

i1 examinina re1triclion1 on the delivery 

of eye care servicea and productJ in an 

effort to enaure maximum conaumer 

acceu to these good1 and aervice1 at 

the lowest pouible price. without any 

compromise In the quality of viaion care. 

Thie preliminary regulstory analy1i111 

included in the Notice or Propoaed 

Rulemaking in order to racilitate lta 

evailabilit}' to the public. 


The proposed rule would remove 

1tate-impo11ed re1triction1 that bar 

certain form• or commerdal ophthalmic 

practice and would clarify the current 

preecription releaae provi1ion1of18 

CFR Part 456, the Adverti11.lng or 

Ophthalmic Good• and Services Trade 

Regulation Rule. which 11 referred to .In 

thi1 analysis aa the "Eyeglanes Rule." 

Detailed Information regardina the 

investigation, findings. and reaaoning 

that eupport the proposed Nie ls · 

contained In preceding 1ection1 of thi1 

Notice and ia incorporated by reference 


. I 
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lnto I.hi.a an1lygta. ind in ttie nc Stiff 
Report entitled "Stl1e RntrictiOR1 on 
Vi1ion Care Providvs.: The Effec t.I on 
Con1umers• Ouly '!9tll). · 

The Federiil Trade Corruni11ion haa 
identified aeveral 1uch reatrictioru that 
it hu reason to believe timit competition 

_ 	 in the delivery of e7e care goodJ ind 
aervicea and cauae 1ubetantial coraumer 
Injury. These reatriction• appear to 
decrease consumer acceu to vialon care 
tervic:e1, lncreaae the colt of theae 
aervicu, and impede the growth of 
.. non-tnlditie>nal" eye care practicea, but 
fail to provide offsetting i.mprovementa 
In quality of care. The ~•triction.a 1n 
question prohibit: (1) Buainesa 
relationahipe between optometrieta or 
optician& and lay individuals or firmr. 
(2) the operation or ownenhip of branch 
offices by vieion care provide,..: (3) the 
location of aptometrista' officn tn 
phannacies. department 1tore1. 
1hoppins centers. retail optical 
dispensaries. or other rnevcantile 
1etting11: and (4) the uee or trade namet 
by optometrit11. The proposed rule 
would prohibit rmforcement of the 
re&tricliona enumerete<I above but 
would not in1erleiT with • 1late'11bili~ 
lo enforce l'pl"cific re!trictione aimed at 
control of harmful practices. 

The proposed ni.Je wt>uld alao clarify 
( 	 lhe Eyeglaseea Rule'• current 

presc:rip!ion rele.aa.e ~qu~meo! by 
modifying the defulition or prncription. 

11. Legal Authorit)i 
The Commiuion hae reason to believe 

the! the public rHl.rU:tiona di1cu11ed 
above may be unfair act• or practice• 
within the meaning of 1ection15and18 
of the Federal Trade Corn.mission Act. 
15 U.S.C. 45 and S7(a) becauae 1uch 
re&triclion• may cause aubstantial in)U?')' 
to con&umera the! i1 no! outweighed by 
any coun!ervalling benefits and that 
consumers cannol reasonably avoid. 

m. Altern1tive1 Considemi by the 
Commission 

The Commiuion notea ttiet 
t l!ematives under consideration are 
procedural. nol substantive. Unlike 
1ome 1"eguletol)' initiatives where 
altel"f'la live 1uhfilentive approachet to 
alls in the same ends may exiet. in thit 
instance the Commiuion'e interrt it to 
pennit certain fonna ef ophthahnic 
practice to exist in the marketplece, in 
the fact! of atate laws explicitly bannina 
them. Thua.. the a ltemative1 to lhe 
promulgation or a rule foc11e &Olety on 
other approache.a for attaining the 
rela xation or thote &late J"HtJicliona. In 
the discussion that follows we detail the 
costs and henefi~ a&6ocia!ed with the 
a !leinm~t of the 1oal of permittins 
commercial ophthalmic practice. 

Aatuming the M>edut 1pphcetian or 
1ucce11f11I outcome•. ~ aame cott1 and 
benmta woalcf reeuh mapective of the 
prlX291 used to achiew thoH anda. We 
dieCUJ• all coeta and benefits for tbe · 
rulemak.in1 optiall on.1,. . To the ntmt 
that the use or al~mative pnxzdaral 
option• may impo1e dilie~l coe\I and 
benefite in punuing the 1ub1tantive 
1oal1. we di11cu.ee thoee in nch RCtion. 

1. ModtlStaltl Low 
Rather than promufiatina a trode 

regulation rule.the Commisaion could 
i11ue a public report with a model atate 
law or guideline• for vofuntal')' chqe 
which embody the Commi111ion'1 
finding&and obje<:tivea. Adoption or 
these guideline• in whole or irJ pert 
would be al the diKretioo of eech at1te. 
(See Ad\lllnce Nolice of Propoeed 
Rule.making. 46 FR ~79829 (1980). 
for a detailed cliscuukm or pocaible 
1ubject9 to Wclude in IRlcli o 1nodfll atate 
law.) 

Z. Costn 
One alternative to rulemeking I.a for 

the Commiasion to iuue formal 
compleint1 on 1 caae-by-caae buia 
a,gi.inat a particular 1lale, private 
auociation or ophthalmic practitioner 
alleged to have engaged In unfair ectl or 
practice1. 

.1 No Further Ac1.ioD by '1111 ETC 
ThA! Conuniseion could take DO fu.nber 

1 ction end cl oao th e i:nve-stig.a Dou. Tbe 
11eff repor! and ecnoom.ic 1tudiea which 
1erve u the prima I)' e'VidtDtia.r)i base1 
(or the Commiuion'1 deciaio.n to 
proceed wiUi rulema!Uni c:ould imlla.d 
be made available to atate rqulatory 
bodies ill the hope that th.ey would tU.e 
corrective action in th.i.a uea. 

IV. Cost-Baoeftt Almlyait 
The enti~e• that wtll be affected by 

the propoeed rule a~ m te and local 
agenciea involnd In ~tion or Yiolon 
care providero; optometritta, 
opbthalrnologiirta, optic:.ian.a, and othl'!' 
pera.oru engaged in the pro visiM of eye 
care; and cansumen of viaion care 
soode • od aemces. The following coa"' 
be.oefil.8 analyses of the propoted rule 
and each a!le.mative refer '° puticular 
affected entHiea wh~ poe&bla. 

h '198.Z. approxi.mltely U,000 . 
optometri11 ta.. 12.000 oph thalrnolagiata. 
and 2e.OOO optician. were e.naaged in 
active practice. The majority or 
optometriBta ere 1elf-employed or 
practice with the other optometrista ea 
members of e profeS&ional corporation. 
Approximetety t0% of optometrieta are 
employed by larg& optical chafna. 
depamnent 1!0N!s, or opticima. 
Consumer-a annually 1perid 
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•pprcrximately le bffiioll C111 gphtbabafc 
1ood1 and nrvices. Cbain opttca.I 1torea 
c:u.rrentlJ hold tR of the ret&Jt eyeware
market. · 

1. Pi-opostJd Ru/11 
Co111. Advene El'fectl: No direct 


compli1rt1~ corn would be impo1ed on 

any affected aectar by the pmpoaed 

rule'• n=moval of elate i:e1trictiou on 

commercial fonn1 elf practice. 


a. Costs to A.ffer:ted Govemment 
Enlit/et;: ne propo1ed rule would 
remove 1tate 1tatutea and 1tate board 
regulation• which ban com.meri.c&l foam 
or practice. Indirect coat• might We 
11hould state or local regulatory aaencte1 
decide to ena.cl ~w regulati'1DI to 
control potentially harmful practice&. ID 
addition to the coat mvol ...ed mena.ctina 
auch regulations. tha regulatary agenci• 
might incur 1ome additianal 
enforce.mentco1l&. 

B. Cosu to IndlJ8try Membters: No 

direct costs would be impoNd on 

oplomelriata, ophthalmologiata. or 

optic.iana by the removal of 1tate bana 


· on commercial fo.rme of practice. ni. 
rule would only permit. not require, 
providera to o~ branch officu. 
ma. iD rain offie.et ia m.e.rcan.tile locatiou. 
uee trade n~• aru! be employed b)' 
Jay COll>OTlltiorJJ llld indivi.cWala. 

The only "coata" boru by induli.rJ 
members would be the mclired efiecta or 
doing b\Llined ill a mukat where 
greater consumer choice cre.at.e1 more 
competition. The indi.red affect of the 
rule on variou1 indaatry m.amaen 
cannot be determined with any desru 
of p~ciaion. A nll8f •f eonaeqi»DCeO 
can be expected to 00111 &om thia · 
rea tructunna or the market. depe11dq at 
least in part of how individual prorldera 
re11pond to the cluuigina market 
condition1. 

In marketa when com.merdal practicm 
b now ;:n>hibited. ta can be anticipated 
that commercial fum1 wW enter. 'l1te 
marht 1hare that firm1 will capture la 
those 1tateo cannot be predicted. 

· However, ill 1tate1 that currently permit 
commercial practice, It appee1 lo oo
exi&t with traditional oolo pr1c:tioe. 

Data from ttudiea al the ophthalmlc 
market indicate the! title m&Jiet ii price 
elutlc: that la, 11 price• ohye 
examinatioru and eyeglauu decline, 
there le 1 proportionately greah!r 
lncreaae l:n conaumption. 'l'hut, the 1taff 
anticipate ll?1 lnctaae in total 
expenditare1 for viefon care produc:h 
and 1ervicet. However, the market will 
be 1 more competitive one. Some le11 
efficient proYiden will undoubte}y lose 
businen. 

c. Costs to Vision Core Con!Jumers: 
No direct economic coat would be 
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impo.-ed on con1umere of vision care by 
the removal or baau on cnmmercial 
fom11 of practice. To the contrary. two 
nc studie1 Indicate that 1verage price• 

. for eye examinationa, eyeglaHea, and 
contact lenau are lower in 1n1rket1 
where commercial practice It permitted. 
and that no advel'9e impact on the 
quality of viJion care aervicet should 
re1ult from the removal of rntrictiona 
on ronnt or practice. 

Benefita: a. Benefiu to Affected 
Covem.ment Entities: State and loc:.al 
~·t.ory asenciea would incur lower 
compliance and enforcement costs If 
bani on commercial fonn1 of practice 
were removed. However, thue lower 
eotb might bt offaet to aome extent If 
1ta te1 or agenciea enact new regulations 
lo control potentially harmful practices. 

b. Benefit.I to Industry Members: 
Preeent vition care practitionen would 
be able to own and operate more thane 
limited number of officee. locate In 
mel"Cantile setting•. Ult 1 tr1de name for 
their pr1ctice, and enter into 
employment. leuing. or other bu1ine11 
amingement1 with lay Individuals and 
firml. notwithstanding CUrTent ll&te law 
lo the contnry. Corporation• or other 
bu1ine11 entitie1 pre11ently aellina 
ophthalmic goodl would be able to hire. 
leaae apace to. or auociate with 
optomelri1t1 in order to ofier one-atop 
shopping to con11umer.. 

c. Benefiu lo Vi1ion Ca~ Consumers: 
By removing elate re1lriction1 on 
commercial practice, coneumer. of 
vi1ion care 1hould be able to purchate · 
vition care goode and tervices at lower 
price1 without 111y compromise in 
quality or care. FTC atudiet indicate 
that: (1) Pricea'" eignificantly lower 
ill cltiu where commercial practice 
and 1dverti1ing are not re1tricted: (2) 
commercial optometri11t1 charge lower 
price• than non-<:<>mmercial 
optomelri1t1; (3) non-commercial 
providert who operate in marketa where • 
commercial practice 11 permitted c.harae 
leu then their counterpa.rta in cltiet 
where commercial practice la 
prohibited; and (4) overall quality of 
care it no lower in commercial than in 
non-commercial markets. Conaumera 
may be able to obtain these lower.prices 
that result from increased competition 
from two groupa: non-commercial 
practitionere who lower their price• in 
reaponse to Increased competition and 
commercial p~ctitionera who offer 
vieion care at low price• by takina 
advantqe of economiee of 1cale. Due to 
the lifting of restriction• on commercial 
rorm1 or practice, It can be a'nticipated 
that aome con1uroers will purch&11e 
viaion care on a more frequent baeia. 

In addition, conaumer11 would be able 
to obtain one-atop 1ervice (eye 

examin1tion plu.a eyegluae1 or contact 
lenae1) from optometritta who are 
located near or lease apace from a retail 
optical di1pen11ry in re1ponae to the 
lifting or location rettrictiona, or from 
retail optical fir:rn• which offer the 
1trvicea of on optometri1t to perform 
eye 'euinination11. 

Z. No 1Wl~Modt1l State Low 

Co1ta, Adverse Effecta: a. Colts to 
Affected Government Entities: A model 
state law would impoae no coot1 directly 
because 1111 an option to be 6dopted by 
ate le aovemment entitiet at their 
di•cretion. 

b. Cosu lo Industry Members: 
A11wnina that aU 1tatt1 adopted a 
model law, co1tt to i.ndu1tr)' members 
ahould be the tame 11 if a Nie were 
adopted. However. lf aome 1t11te1 do not 
enact the model 1t11te law while othere 
enact only certain provi1lon1 or 
different veraions altogether. the end 
result would be 1 laclt of uniformity in 
the elate lawa concerning commercial 
practicea. Thia might burden 
practitionere or firms who wiab to 
maintain inter.tile operationa. 

c. Co1u lo Vision Corrt Consumers: 
An elated obove. no direct economic 
co1t1 would be impoaed on conaumera 
by removal of bane on commercial 
forms of practice. ln addition, on the 
basis or the re1ult1 of the FTC atudiea. 
no 11rlverse impact on the quality of 
vision care i. expected to result tr a 
state adopt• a model state law 
permi.tting commercial forms of practice. 

Benefits: a. Benefits lo Affected 
Government Entitie1: A model atate law 
would provide 1tatea wi.th valuable 
information, but would not remove 1t11te 
lew1. Individuals •la let or state board.a 
could modify the model law to meet 
particular circum1t1Ulce1. 

b. Benefiu to Industry Mem~rs:U a 
Jtate adoptt a model 1tate law which 
permitJ the commercial form.a of 
practice contained ill the propoaed rule, 
benefits to Industry members in that 
sta le would be aimUar to tho11 resulting 
from promuJaation or a trade regulation 
rule. Thia re1ult auurnea that 
commercial practice would not be 
burdened indirectly by restrictive state 
enforument policiet or reguletiona. 

c. Benefitl lo Vi1ion Care Consumers: 
If 11 state adopta e model elate law 
permitting commercial fonna of 
ophthalmic practice. benefiu to 
consume~ in that 1tate would be the 
ea me aa thoae reaulting from 
promutsation or the trade regulation 
rule. 
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3. CateS AMoiMI Privotl A.Nociolion1 
and/or Sta~ Covemrntnt Enlitie1 

Co1t1. Adverse Effecta: a. C:O.i. to 
Affected Parties: The IHuance of o 
complaint by the Commiuion qailut a 
private a11oci1tion or a1atn11t a 1t1te 
regulatory body allegina Section 5 
unfaimeaa coocemizia commercial 
practice re1triction1 would re1ult in 
adjudication co1ta for \Mt entity. If the 
Comm.luion iuued a flnal order, o party 
agoinat whom the complelntl were 
i111ued would have 1 comply wtth the 
lerm1 uf that order. Compliance coata 
would parallel thoae of a tnde 
regulo lion ni.le. 

b, Co1u to Industry Members: If the 
Commiuion punued the option of a 
cue-by-case adjudication. thoae caae1 
would nece111arily be 1gain1t atatea and 
private auociatioru that have imposed 
commercial practice bani. Costa to 
ind u1try member. in tht event of 
1ucceuful litigation by the Commiuion 
would be the aame 11 If1 rule were 
adopted. The only 1ignificant difference 
in procedural co1ta would bt that 
r:ulemaking entitlee affected indu1tr)' 
group• to participate. In adjudication 
aga inat a 1pecllic 1tate 1ovemmental 
entity, affected indUJtry membera would 
have to 1eek intervenor or amicu1 
curiae atatua. 

c. Cosu lo Vi1ion Core Can1umers: 
Auu.ming the broadett application or a 
final order, aucceufuJ litigation would 
re11ult in the aame 1ubstantive coatl and 
btnefit1 •• rulemaking. However. 
con11umer. would not have a right to 
participate in litia•tion 11 they would in 
rulemaking ptoceedina•· 

Benefits: a. Benefit.I lo A/ft1eted 
Parties: Private 1uoclation1 or atate 
end local regulatory qenciea would 
incur lower compliance and 
enforcement co1t1 l! bani on 
commercial form• of practice were 
removed. However, these lower coats 
might be offset to some extent lf auch 
entitiea enact new ethical code1 or 
regulation• to control potentially 
harmful practicea. 

b. Benefits lo Industry Members: A 
case qain1t a particular state would 
produce benefita to lndu1try members in 
that atate aimllar to thoae that would 
result Crom ptomuJaation or a tnde 
regulation ni.le. 
. A cue ag11in1t an auociatlon in a 

atate that prohibited commercial 
practice would re1ult ln little If any 
benefit to induetry membera. A caae 
againat an 1111oclation in 1 state that 
pennit11 commercial practice would 
enable indu11try memben who withed to 
engage in commercial practice to enjoy 
the benefits or association membership. 
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c. Benefits to Vi1ion Care CoMumel'I: 
A.11y eaae that reaulted in the removal of 
barrier• to commercial practice ln a 
particular atate would produce benefitl 
to eonaumera in that state 1imilar to 
thoae that would reault from 
promulgation of a trade regulation rule. 

4. No Furth~rAction by the ITC 
Co1t1, Adverae Effectt: a. eo.u to 

Affected Government Erit.iLie1: None. 
Should the ITC tab no further action 
regording otate-lmpoaed commercial 
reatricliont. theae atete re1triction1 will 
remain operative. fTC material• could 
be provided to 1t1te and local regulatory 
entitiea ahould they wiab to conalder 
modification or exi•tin& •tate laws or 
regulation•.

b. Co1u lo lndu1try Membef'I: Present 
condition• or practice will probably 
continue to exi1t lf the YI'C terminate• 
lb activity regarding commercial 
reatrainte. Ophthalmic practitioners who 
would adopt forms or commercial 

ractice if permitted to do 10 by 1tote r.aw would be adverse!)' affected by FI'C 
inactivity. 

c. Co1u lo Vision Cal'f! Consumers: 
Contumer injury. which the Commiuion 
hu reuon to believe re1ult1 from 
n!ntra inle on commercilll forms of 
practice, wiU continue It the 
Commioaion termi.n11tea Ill octivfty in 
thi1 area. Conawnert reeiding In marketa 
where restriction• exiat will be 
adveraely .Cfected 1ince the 1tatu1 quo 
of theae marllet1 presently limita 
competition. AJ a result. con1umert in 
marht1 where reatrictiona l!x.i1t may 
continue to face artifically high co1ta 
due to limited competition in the eye 
care good1 nnd 1ervice1 marketa. 

Benefita: a. Benefits ta Affected 
Govemment Entities: State law and 
ttguletion will not be preempted by 
federal regulation lf the FTC t.ake1 no 
further action. State and local 
sovernrnent1 will not be obliged to 
reevaluate ex.iating law• or enact any 
new law1. 

b. Benefits lo Industry Members: Non
commercial practilionera may continue 

_ 	 lo operate without encountering 
lncreued competion. 

c. Benefiu to Vuion Co.re Consumers: 
None. Con1urnert would not benefit by 
termination or Commluion activity in 
this area. The potential benefita 
auociated with commercial practice 
would be forecloaed lf the Comml11ion 
took no further action and no action at 
the alate level were forthcoml.ni 

V. Explanation of wby the CommlHiOD 
ha1 Jnlti.ated a Rulema kin aProceedina 

The Commiuion bas con1idered all 
remedial optiont diacuned in Part 1 or 
this Reguletory An11ly1is. or all the 

altem1tive1 con1idered, the Comm111ion 
believes that rulemaking 11 the moat 
efficient and orderly way to explore 
further the complex l11uea Involved in 
thi1 inveatigation. Althouah the 
Commi11lon baa decided lo Initiate a 
rulema.king proceedln&. tt 1bould be 
noted tha t the commercial practice 
portion or the propoted rule " . 
euentially deregulatory In n1ture. B)' · 
barrin& enforcement of at&te re1trlction1 
on commercial form• of practice, the 
proposed rule would reduce barriers to 
competition and remove direct 
1ovemment interference with 
practitionert' decialon.mald.na. The 
evidence to date lndicatee that these 
re•trictions reault In 1ub1tantial 
consumer lnjWj' by c:au1Ins prices to be 
W\Deceuarily high and by limiting 
1cceu to care. At the tame time, theae 
restraint• do not offer any 
countervailing benefit ln term• or higher 
quality viaion care. In addition. thl• 
injury I• not one conaumera can 
re1111onably avoid becauae It re1ult1 from 
sovemment-i.mpoaed restrictiona. 
Therefore, the Coinm.luion hu re11on 
to believe that 1ucb reetriction1 may be 
wilair lo con1u.mer1. Tbe propoaed 
modification of the preacription releue 
requirement would aimply clarify the 
nature and extent or that requirement 

The Com.miss ion baa careful ly 
considered the option of preparing 1 
model atate law. The model 1tate •tatute 
could include provision• permitting the 
rorms or practice contained in the 
propo1ed rule. The preparation of IUcb I 
at.atute, however, would be only a 
recommendation by the Commi11ion 
and would depend on voluntary action 
by the atatee thel'D.Jelvea to accompll.ah 
the desired changea. While the 
preparation of a model elate law might 
provide an i.mpetu1for1tate action. It ii 
unlikely that moat or all 50 1tate1 would 
enact the model atate law. Deepite the 
1980 publication of the Bureau of 
Economic• 1tudy, which round that 
commercial practice re1tricliona cau.e 
higher pricee but do not maintain or 
enhance qualll}' of can, there hu been 
little movement at the state level to 
change the applicable law11. Moreover. a 
aigrufica.nt change in the current etata 
regulatory 1cheme I• not likely to occur 
in the time that It could be accompliahed 
by the Commiuion throuah 
promulgation of a trade regulation rule. 
Finally, tome 1tate1 might only enact 
cer1aic. portion1 Of the UlGdel l tatuta Or 
might enact different veraiono · 
altogether. . 

Another remedial option 11 for the 
Commieaion to luue complainta againlt 
individual 1tate1 or private anociationa 
concerning commercial practice 
re1triction1. The Cornmiuion hat 

conaldered thi• aJtmiativa and bu 
determined that thi1 la not the ma.I 
appropclete way to proceed rot ..Vera! 
rea1on1. Finl. an ection qainlt a 
private 111ocf1tion would atill leave 
atate J1w1 Intact Second. a 6nal order 
qalnat a elate or private auoclation 
might not have application to othera; 
bence, much or the conaumer inJUI)' 
believed to exiet might not be alleviated. 
Given th1 number of 1t&te1 whir.b 
reatrict commercial practice, the 
Com.minion bu determined that the 
la1uance of lndlvidua.I comphalnta would 
not be an efficient UH of Commiaalon 
re1ource1. Only a remed)' with 
nationwide application wtll alimlnata 
the widupread con1umer injury. 

For theae reaaona, the Commilalon 
liaa determined th.at inltiation of 1 
rulem~ proceeding la the molt 
appropriate wa)' to proceed and ii the 
moat efficient UJll of Commi11ion 
re11ource1. Through rulemaJc.lna. the 
Commlulon can preaent a thorough 
analy1i1 of the la•uea ralaed b)' thla 
tnveatiiation. Rulemak!ng alao permlta 
~ct participation by all lntereatad 
partiea. If the Comml11lon ultimately 
determines that 1t&te commercial 
practice reotralnll 1.re unfair a.nder 
Section S, 1 trade regulation rule II the 
only remedy that would alleviate the 
consumer injury nationwide. 

Sectloo k. lnltia! Reitllator)' Flaxlblllty 
Analyala 

The following discuulon II included 
wfth the Com.mi.Jalon'1 Preliml.narJ 
Regulatory Analy1l1 ror the proposed 
rule pu.reuant lo the requ.lrementa of the 
Regulatory FlexilibUty A.ct. Pub. L 8fr 
154. The Act require a an an.aly1la of tba 
anticipated lmpact of the proposed rule 
on 1maU buslneu.• The analy1ia mutt 
con!Ain a description of: (1) The re110D1 
why action 11 beins contidered; (2) the 
objectivea or and legal bull for the 
propoaed rule: {3) the clan and number 
of DmaU entitiee affecUtd; (4) the 
projected reporting, recordlteeplns·1nd 

. other compliance requtremenll or tha 
propoaed rule: (5) aoy exitti.ng relevant 
federal rulea which may duplicate. 
overlap or confUct with the propoaed 
rule: ' and (6) aoy 113nificant 
altematlvea lo the proposed rule whlcb 
accomplish ft• objectivea and. at the 
aame time, minlmlu Ill Impact on amaJl 
entiUee.1 The preli.mlna.ry regulatOJ)' 
analysi• precedinj thia aection 
d.ltcuued Item.a, 1, %and eabove iD 
detail and theretore will not be repeated 

'IU.S.C. tm(1) tt•).
•a u.s.c 803(bl ltHtl (lllD). 
•I U.S.C. tm(c) (1813). 
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1'ere.• 'Pl!ua. thia an&lrsi• will d.l.licua 

itema Ma'-ova. 


r: £nti~1 lo Whicll tlN Bule lep11li• 

'n>e pr:opo1ed rule will dlrectJy affect 
all ophthalrnolog11t1 and optomemata 
who perfol'Ul eye eum.JnaUon1 and all 
opt'Ometri•ta. optician• and odiera who 
deaire to enaage tn com.merical 
opht.halJnic practice. In 1982. there were 
approidmately 12.000 opbthaJmolosiata. 
U.000 eiptometrittl, and 25.000 opticima 
In activ• pr1cti~ in thf! United Sta tea. 
Moat ophthalmologlata and optometrltta 
an .elf-employed. Tbe majority or 
opticlaru An tell-employed or employed 
In "lndepftldent" retail optical 
e1tabli1bnmnta. Ara lncrualng number 
or viaion care providert. however. 
appear to be adoptina alternate modet 
or pradiu. lncludina partnerahlpa, 
sroup practie9, and. tn the ca1e of 
ophnnetri•tl and optici&.N. employment 
by or le.uing &rrangem.enta with 
comme111Cial optical ..11bU1hmenta (auch 
aa d~artm es:i t atotea or l&rse retail 
optical ch1in1). 

Ophthaimologieta, optometrlata and 
opticJanJ all provide eye care aervice to 
con1umera. Opbth1l.mologi1t1 and 
optometri1t1 examine the eyea and 
pre1cribe and dl1pen1e eyeg.laa1e1 and 
coniad leraea. Oplician.1 dispenae 
eyegluaea.. acd. In i.ome 1t.a tea, they fit 
and dispenae contJlct len1ea. 

Mo1t oph!tialmologieta. are doctors or 
medicine. but aomt art doctors or 
oateopathy. They apeclolize tn tlte 
diagno1i1 acd treatment or eye di1eaae1 
and abnomud cond.itiona. Including 
refractive errora. A. phy1iclan1, they are 
a udtoriud lo perform 1urgery or to 
preacrib. druga. lenaes or other 
ttta tmtB'lt tcne!Dl'dy theae conditions. 

Dcx:tort of optometry examine the eye 
and related 1truclure9 to determine the 
prsence of viaton problem•. eye 
lll1ea1e1 or other abnormaUtiea. They 
prHcri&e and adapt coinctive lerm?t or 
other optical a idJ and may use viaual 
traJ.nJ.ng llidt whee lndicsted to p?Ue"11 
or re1 to,... mwxlmum vieusl acuity. 
Cenerally, optom.etri1t1 do not prescribe 
druca. •fi.nitively diagnose or treat eye 
d.iaeaeea. or perform 1urgery. ln a few 

- 1tate1. however, they may be able to 
treat eye di1eaae1 in certain 
circum1tana1. 

Diepenaina optician. (or ophthalmic 
diepenaeu) make. fit. supply and adjuet 
~eglaue1 according to pre11crlptio°' 
written b1 ophthalmologista or 
optometna.t.. In man)' 1t11te1 they are 
also authorized to duplicate tpectacla 
~n.ee1 without 1 prellCJ'lption. and. in 
tome 1tatea, they may fit contact lenau 

• 1 u.s c. 905(•! eiqilld!lr ,.nnia. .di 

IDcatpcnUOn. 


on their o~ Rllw>ri~ ar i&n.Mr tM 
dir-Ktion or 1upenrf 1iell o( an 
ophllbaJmol.ogiata or optomwt1L By 
cu.tol'll. practice and tradition.. optician1 
tn many *1ea a.110 di1pena.e cocatact 
Jenae• pur1uant to an eye doctor'• 
wrirwn 1pecificatiom or Wlder certain 
other conditiona. 

//. CDmpliance &quiremenu 
ne.Coai.rnluion believa that 

reporting. Ncordioeepm, or ollaer 
compliance requ.lrementa of the 
proposed ~ abould DOC have 11 
dieproport.Mmiate impact on lllD&ll 
entitie1 • compared to luge firma. The 
prop.cud rule, tn fact. would lmpote DO 
1ucb maodalol')' requirement. OD any 
a.otlliea far complis.nce purpoaea. llather, 
the primal')' impact of the propo.ed rule 
on 1maU entitiea would 11em from the . 
increaeed competition La the ruion care 
lndUJtry wbic.h can be anticipated aa a 
result o£ the rule'• d2regulatory efiecta. 

The econornlc Impact on individual 
a.mall entitiea from tncreaaed 
competition tn the Yi.eion can tnduatry, 
although di!.ficult to determme, could be 
1ub1tantial. However; the propoaed ni.11 
proviaiora removilrg certain public 
re1 tram ta on comm erc.ial ophthalmic 
prectiu wolt..ld permit 1mall entitiea (i. 111~ 
optcmetri1t. and optici.a.nJ) to engase m 
a ltema t.a modea of practice. lncludina 
commercial practice, or to expand. 
abould they de.ire t.o do ao. 

The proj>oud rule provis.iona 
nmovin3 certain commercial practice 
natrai.aU could adveruly affect aome 
1maU e.ntitiea while benefitting othera. 
Tbi& retult would •em from the 
inc.reseed competition anticipated ae a 
retul t or removing baru 011 commercial 
ophthalmic practice. In 1tate1 that 
CWTtntly reatrict commercial practice, 
for example, the market ab.are or 1mall 
mititiea providing vWotl ca.re might tend 
to decline aa large commercial practicn 
enter the market However, other lmJlll 
entitiea that with to engage In 
commercial practice an not permitted to 
do 110 unda cw:renJ ei.te l1w1. 
w~8tt aw.an Gt no.existing federal 

rules that d.up.U.nlt.. CJ'Ml'l"ap or co.nflict 
wl th tht p.ropl:IHd ~. 
Section r. Proposed Trade Reiu).ation 
Rwe · 

Notice It hereby given that the 
Federal Trade Com.rnleaion. pursuant to 
the Federal Trade Comm.iuion Act. u 
amended. 15 U.S.C. 41•t111q., the 
provision• or part t . 1ubpart B or the 
Commiulon'1 Procedures and Ruin of 
Practi~. l~ CFR 1.1 et eeq.. and the 
Adminiatrative Procedl!M! Act. 5 U.S.C. 
553 et 1eq .. hu lnltiated a proceeding for 
the promwl.gation of • trade regulation 
rule con.cemma ophtha!.mic practice. 

A.l:cardi.asly. the Cecamfalion 
propoaea the bBawi111 Trede RetuJalion 
llula iJs the form af 1 nvt.IOll ol 11 CFR 
Part "56. Set fri belcnw I.I the fuU lellt 
or ti. p~d Nie. wh.Jcb ... been 
lntearated imo the eldatin, Efesla11e1 
ltllle. In tho tat wtuch l.mmadiataly 
followa. new nile pro.Uiena W"C 
highlighted by a.m>w1 and deleted 
pro'ti1ion.a a~ bracketed. •Tbe text of 
tb propote-d rule then appears without 
th. deleted port.i.0111 for easier reacliJll. 

PART '56-(A.DYEATISINQ OF 
Cf>HTHAUllC 0000$ AND 
SERVICES} •OPtintALHIC 
PRAC'llCE RUL.U-4 

I CH.1 DeftnltioM. 
(a) A ( "buyeri •"patient•4 la UlJ 

pern.n who bu had an eye 
e u m.ination. 

((b) 'the "dinemlnation or .. 
in.formation" I.I the 111e of newspapers. 
telephone direclori•. window di1pltiy1. 
1igu. televiaion. sadio, or any other 
medium to communicate to the public 
any ln!ormttion. including ln!011Dation 
eoncemma the coet and av.Uablity ofa 
product or "1'\'ice.) · · 

(le)) •Cbl• AJ1 ..,,,. paminotiorr.. t. 
the proceu of determi.nlng tite refractive 
condi tion of 1 penon'1 e)'ea ar the 
prueru:e or any visual anomaly bJ the 
uae of objective or eubjecttve teata. 

((d)) ... re) ... ·Ophthalmic ioot1·· 
conai1t of eyeglauea, or any component 
or eyeglanea. and contact lenaea. 

((e)) •{d)4"Ophthalmic111rvie111• 
are the meaauring. fitting, and adjultina 
of ophthalmic gooda to the faee 
1ub81equent to an eye exam.ination. 

• (e) An "ophthalmologisf' la any 
Doctor of Medicine or 01teopathy who 
perfcnn1 eye examinaUons.4 

• (f) All "opwmetri1r ii any Doctor 
of Optometry.4 

((f)) ... [gJ 4 A "penon" meana any 

party over which the Federal Trade 

Conunluion bu jur111dicUon. Thi• 

mcludea lnruviduala, partnerships. 

corporationa, (and] profeulonal 

associations• , and other entit1ea.4 


((g)J ~) 4 A ~scription• 11 the 
written apecifica.tioru ror [ophthalmic} 
••pectacle..,. Jen1e1 whlcb are derived 
from a..o eye examination• . lncluding4 
(The preecription eh.all contain all of tb1 
Inform.a lion neceuaey to permit the 
buyer to obtalo the necetHI')' 
ophthalmic goe>d1 from the seller of hie 
choice. ln the cue or a pte1cription for 
contact t.neea, the iefractioniat muat 

•Some of tht delet.d portlDN colTHpOOd to · 
tho• proviti01l:J ol l.b1 oriciD&I Rule wbidl _,. 
te1111nded by vtrt11e of the dad1lon lD AJMricall 
Oplometr1c Auoci1tlo11 ' · Peden! ,.,.d, 
Com..mi.u1011. g F.2.d W7 (D.C. Or. t~ 
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mclude ln lhe preacrlption only lhoae 
meaaurementa and direction• which 
• ould be Included in a pn:acription for 
1pectacle lenae1.) 

(AU preacriptionu aball lnclud;;) &11 of 
lhe Information apecified by of.ate law, U' 
any. a.neceaa&J")' to obt.aln 1pectacle 
lentel. CI 

((h] A ..refroctioni1r ii any Doctor of 
.Medicine Osteopathy, or Optometry or 
any other peraoo authoriud by 1late 
law lo perform eye exam.1natio111.) 

(I) A ..u/ler" it any perton. or hia i.or 
her• employee or lljent. who aella or 
provide• ophthalmic gooca and service• 
directly to the public. ... mA "trode name bon.. 11111.Dy 11tate 
law, rule or regulation whlcb prohibitt 
optomet.riJta from practicifli or holding 

· them.aelvea out lo the public under the 
Dame or the peraon by whom they ClJ'e 
employed or a name other than the 
name 1hown on their licenoe or 
certificate or reglitration.4 

II 45U Prtvatt ConduetJ. 

((a) It la an unfair 11ct or practice for 


•ellera to rail to diueminate Information 
concerning ophthalmic gooda and 
aervlce1notwithstanding11Bte or local 
law to the contrary. Provided, Violation 
or thb subpart by any Beller acting alone 
1hall not be deemed to be a violation of 
aection ~a)(l ) of the Federal Trade 
Comm.inion Act.] 

rro prevent thi• unfair 1ct or practice, 
any aeller may engage in the 
diueminetion or information concerning 
opbtbalmlc gooda and aervlcea 1ubject 
to the li.mlt.etioru expreued in I ,56.5 
below.} 

((b) It la an unfair act or practice for 
relractionlsw to fa il to dJaaemlnate 
Wormation concernina eye 
examlnaUon1 notwilhJtanding at.ate or 
local law lo the contrary. Provided, 
Violation of thia t ubpa.rt by any 
refrectlonist acting alone shall not be 
deem~ lo be a violaUon or section 
S(a)(l) of the Federal Trade Commiaaion 
Act.} 

rro prevent thlo unfair act or practice, 
any refrac:tlonlat rnay engage in the 
disserninBtion or lnJormation concemin, 
eye examinatlona. Nothing in thi1 
1ubpa.rt 1ball excuu 1 reftactionist from 
compliance with any atate or local law 
which p.ermlt.a the diasemination or . 
lnfonnation concerning eye · 
examinationa, lncludifli Information on 
lhe cost end availability of thote 
exami1TI1tion1 but require that specified 
affirmative dieclo11ure1 a110 be 
Included.) 

(§ 45U Publk Rfftralnta). 
{It Is en unfair act or practice under 

Section 5 of the Federal Trade 
Commi119ion Act for any atate or local 

1ovemment entity or any aubdivialon 
thereof, 1tate 1.rutrwnenllllity, or 1tate or 
local sovemmental official to enforce 
any:) 

((e) prohibition, llmJtation or burden 
on the diD11emlnation of 1.nJ'onnation 
concerning ophthalmic goO<U and 
eervlce1 by any teller or group of sellera. 
or{

(b) prohibition. limJtat.lon or bW'den 
on the dJ811em1nat.lon of l.nJ'ormation 
concernlng eye examinatioru by 1'2D)' 
refr1ctioni1L Provided: Nothi.na ln 
aubpart (b) uball be con11trued to 
prohibit the enlorcement or " atate or 
local law which perm.Ill lhe 
dineminatton or information concemlng 
eye examlnationa, lncludins W ormaticin 
on the cost and availability or tho11e 
examlnatioru, but require• that rpecl.fled 
a ffirmative diocloaure1 a.1110 be 
included.) 

[Viola tion or oubparta {ll] mnd (b] ahall 
not be deemed for purposes or eection 
S(m)(l)(A) or eectlon 'i9 of the Federal 
Trade Comm1uion Act to be a violation 
or r;ection 5(a)(1) or the Act.) 

U '5U Conf~ to State I.Dar). 
(Jr i1 en unfair act or practice under 

eection S of the Federal Trade 
Comminaion. Act:) 

((a) for any 8elfer lo reduce, limit or 
burden the dinelllination of information 
concemins ophthalm.Jc gooda and 
aervlce1 In order to comply with any 
law, rule. regulation or code or conduct 
or a.ny nonfederal legislative, executive, 
regulatol')' or liceraifli entity or any 
other entity or per&0n. whlch would 
have the effect of prohibiting, limJtina. or 
burdening the dia&emlnation of thia 
Information. or) 

((b) for any refnctlonlat to reduce, 
limit. or burden the diuem.J.ruitio.n·or 
information concerning eye 
examinatiora In order to comply with 
any law, rule, regulation or code or 
conduct or any non!ederal legialative, 
.l!xecu!lve, regulatory or licensing entity 
or any otber entity or pereon. which 
would have the effect or prohlbltfna, 
limiting. or burdenlng the diaaemination 
or thia l.nJ'ormation. Provided: To the 
extent that 1 11tate or local law, rule, or 
reguletion pennJta the diuemina!lon of 
Information concernina eye . 
examinations, Including l.nJ'onnation on 
the coat and availability or tho1e · 
examinetioni. compliance with that law 
or regulation ehall not be con&trued to 
reduce, limit or burden the 
dissemination or l.nJ'onnation concemlns 
eye examinationa.J 

U CSU P~ Stat& Umltat.k>"9l. 
((a} To the extent that a at ate or local 

law, rule, or regulation requires that any 
or all of the following ltemu be Included 

withln IUI)' di1~minatiOD or inform1tion 
conceml.ng opthalmic BOOdt a.nd 
aerviceo, Buch a low, rule, or regulation 
1hall not be conaldered lo prohibit. limit. 
or burden the dinem!Mtion of 
Information.) 

((1 ) whether an advertiaed price 
lncJ1.1de1111lngle valon Md/or multifocal 
lemea;J 

((2) whether an advertaed price for 
cont.act lenaea rerera to &aft end/ar bard 
contact len.eea:] 

((3) whether sn 1dverti1ed price for 
ophthalmic aooda includea an aye 
examination;) 

1(4) whether an 1:1.dvertfaad price for 
ophthalmic good! includu all 
disperud.ng feea, and) 

{(SJ whether an edverti11ed price for 
eyegluse11 includea bolh ftamea nnd 
lense11.J 

({b) Where a state or loca! law, rule, 
or regulation applie1 lo all mtall. 
1dverti1emenlu or conaumer aooda and 
aervlcea [l.ocluding 1 law, rule, or 
regula tion which requlrea the 
a.ffirmatlvt:1 disclosl11'9 of l.nJ'ormation or 
lmpo11e1 reasonable time, place 1:1.nd 
manner reatrictlona), 1JUch 11 law or 
regulation shall not be con.ldered to 
prohlblt. limlt. or burden the 
dissemination or information.) 

[(c) it upon application or an 
mppropriate otate or local governmental 
agency, the CommJulon de~rmines thol 
any ridditional tequlrement of any 11uch 
atate or local govermental a.geney 
deemed by that agency to be neceaaary 
to prevent deception or unfairne11 ll 
reaoonable and doe11 not unduly burden 
the diuemlnation of 1.nJ'ormation. then 
that requlrement llhall be permltted eo 
the extent 1peclfied by the Commi11lon.) 

Cl 45U Prtvata Aestralnta.J 

[(a) It lD an unfair act or practice for 


nny person. other than 111tate or a 

political subdivialon or agency thereot 

to prohibit. limlt or burden:) 


((1) the dinemlnation or l.nJ'ormation 

concerni.ng opthalmic gooda and 

1ervlce1 by l\Dy seller;) 


((2} the diuemlnatlon or information 

concerning eye uaminationo by any 

re!ractiorusL Provided: Nothins in thi1 

subpart 1hall be coratroed lo prohJbll 

any pen1on from lmposln,g reuonable 

iaffi.rmatlve di&clo1ure requlremenll on 

the dineminitfon or l.n!ormetion 

concerning eye examin'a tiona.) 


({b) Any organization or auoclaUon 

which 11 not composed primarily or 

1el!ers and/or refractioni1ta, wh.lcb 

adopta or enforces ael!-regulatory 

gu!de)ineB for the diaaemlnation of 

information which apply to ell retail 

advertisements or coraumer good• and 
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Mf\;cea. at.11 aot be deemed lo be m 
viola ti• a! dri~ •~bpart.J 
~,_ eacllaun+ng efmetr\Mmlp 

in a profeuiooal or trade auodation of 
1ellet1 or refractiOA11tJ on a requirement 
that membe:-1 or proepectin membert of 
that u1oci11tion not engage tn the 
dinemlnetion of lnlon:natioo COD~ 
opthalmic good• and 1ervlce1 and 9)'e 
e:uminatioru ar a reqlliremeat that 
opthalmlc good.t and Mr'lica be 
adverliaed only ln 1 pre.cribed manna 
1h.all be deemed ta probJblt.. Urah or 
burden th.a diuem.inatioo of that 
Worm1tion.J 

I 45'J11 ..2. ~UOfl of [Urnlndoft 
andDlapeulng. 

(ln connection with the performance 
ol eye examloatioru} •I•t It an unfair 
act or practice for[• refraclioniat•l •an 
opthalmologiat or optometrl1t.,. to: 

(a) Pail to give to the {buyer) 
•patient• (al •one .. copy of the 
(buyer'•J•patient'• apectacle lea. 4 
prectiption immediately after the eye 
examination h completed. Provided-. (A 
refractionistj .-An opbth11lmologi1t or 
optometri1l 4 may refuse lo give the 
(buyer] •patient• a copy of the 
(buyer'a] .- patient's• proc.ription until 
the [buyet] .-patient• bu pa.id for the 
eye exammation. but only lf that 
tnifractioniat] • opht.halmologiat or 
optometriate 4 would have required 
Immediate payment from that [buyer} 
•patient• bad the eum.ination 
revealed that no ophthalmlc goods were 
required; . 

(b) Condition the availability or an 
eye examination lo any pe,.on on a 
requirement that [that pen.on) •the 
patient• agree to purchaae 11ny 
opthalmic good1 from the [refractioniat] 
•opthahnologiat or optometrlat c 

(c) Charge the [lxiyerj •patent• AD)' 
ree In 11ddition to the [refr&etiani11'1) 
•ophtlnilmologial't or optometri1t'1.,. 
examine ti on fee at 1 ccndition to 
releasirJ8 the prescription to the fbuyer) 
•patient•· Provided: (A refractioni1t) 
~•An opthalmolofis l or optoinetriot.,. 
may charge aa additional fee for 
'Verifyina ephthalmic sood.t diJpen.aed 
by another teller when the additional 
ree is imposed 11 the time the 
'Verification a performed; or 

(d) Place on the pre1cription, or 
require the [buyer] •patient.,. to aijn; 
or deliver to the (buyer} •patien14 a 
form or notice waiving or diadaimhza 
the liability or respon1ibHity of the 
(refra.ctionistl •ophthalmologist or 
optomertrisl .. !or the accuracy or the 
eye examination or the IK:Cl1Mlcy of the 
ophthalmic go.ode and ael'Vicel 
dilpenud by another Miler. 

·~ .... ,..,...,_
~"°""-- .lNolhina in thl.a part ahlll be 
con1trued to prohibll 1ny federal lt&!e 
or hx:AJ' government eatity from 
ad~t:ing 1tnd enfurciJ:i& 1tandarda or 
requimmen.a con..c:.miiDg th.a 
daRmination of ln!onnalion and 
releue of pre1c:rlptioo1 by tellert or 
refracti.onista employed bJ tbOM 
aovvomental • n ti tiea.) 
•The re'quir91M11t:a off45U of this 
rule <ill not apply n> opbthalmolor!sta. 
optomtbi1t1 or 11ellert ln the employ of 
q fec:Ural. eta te or lDe&J 80\'ammemal 
entity.4 

• I 4se.4 Stat. hna °" CommercU1 
Practice.. 

(a) It la AD unfair act or prectiu for 
any ata te or local aovemme.ntal entity k> 
enforce any law, rule or regulation 
which directly or indirectly: 

(1) Proh:ibit1 employu-emplo1ee or 
other bual.oeu releUoollhip1 between . 
optometrialt or ae!lert a.nd pe,.ona other 
than opbthalmelogi.Jll or optometriatl: 

(2} LimitJ the number of officea which 
an oplometri1t or teller may OWD or 
operate; 

(3) Proh.ibitJ an optometrial from 
practicina i.n a pharmacy. department 
store, 1hoppina center. retail optical 
diepen11a.ry or other me.rca.ntile le>eatioo. 

(4) Impoan 1 trade name ban. 
(b) lf any et ate or local governmental 

entity or officer violate1 any of the 
provi.aion1 of I 456.C(a) (lH4). that 
perND wiU not be 1ubject to any 
liabiWty'under Sectioru S(m)(l)(A) or ta 
of the Federal Trade Comminion AcL 

I 4se.rt l "" I • 0-Claratlon of Convn1aMn 
lntlnL 

((a)lt" the purpose or tbi1 part to 
allow retail aellere o! ophth.alm.ic aoodJ 
and 1ervice1 lo d.iaaeminate Information 
concerning those sood.a and ee.rvices iD 
1 lair and nondecepllve manner to 
prospective pux.baaert. Tb.a part ii 
lntended to eliminate certai.o re.trainta, 
burden1, and cootroa Imposed by IUlte 
and local govemaieotal action 11 well 
u by pri"8te oclioDoD the 
diuemInatioo-of i.a!orma tion. lnclwli.na 
advertiaing. contemln& ophthalmic-.. 
aoode and 1ervlce1.J 

(It a the intent or the Commiulon that 
thi• part 1ball preempt all state and 
local law1, rules, or regulation• that are 
repugnant to thit part, and that would in 
any way prevent or burden the 
diueminatioo of lnfonnation by retail 
1eller1 or ophthalmic iOOdl and leMcea 
to prospective pW1:haeers. except to the 
extent 1pecifically p'erm.itt.ed b)' thia 
pa.rt All ata te or local law a, rulet. or 
regulaUona which burden the 
dinem.i.oation of Won:aation bf 
requlrina affinnative di1clo1ure 
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1peodf;c.aDy t'dcfreued ID ophthalmic 
1olldt and ~en are preempted. 
ex~ fur thon 1pec:iBcally permitted 
by thi.I part. S~te and local lawa. rules. 
or rqulationa wtucii apply to 
adverti•ina of all consumer 1ood1 and 
aervicn. la.clud\na thote that require 
affirmative disclD1ure of inlormatiaa. 
are not prumpted.J . 

((b) It I.a the Comm.Inion'• lnteDt that 
1la1e I.we which do not permit 
nfraetlonllt1 to diuemin.ote lntormabwi 
concem:Lns eye examination-. lncludi.na 
information concernin, the cost and 
1v1il1bility of those examiNltiona. be 
preempted. Sta ta and local lawa. rulu 
or regu.l1tiori1 whJch require 1ffinn1tin 
dbclo1ure or lnformation in all 
dinerninaUona of ln.formAtJon 
concemlng eya examination1 are not 
pntempted.J 

f(c) The CommJ,11fon lntendl thia part 
to be u 1elf-enforclni u pc>11ible. To 
that end. U11 the Commiulon'1 intent 
that thi1 par1 may be uud. &moftl other 
way&. n 1 de!erwe to any proceedins of 
any kind which may be brought q1in1t 
any reail aeller of ophthalmic SoOda 
11nd serviu1 or refractianiat who 
adverti1ea in a nondec.eptive and fair 
manner.) 

((d) IJ i• not th Commi11!on'1 intent 
to compel any teller or refractioni1t to 
dinem.inata in!ormati•n by virtue ofthia 
part. On the coetrll!')'. the proviaiona ef 
tbi1 par1 art lnte!'lded 1olely far the 
protection or thoae tellert and 
refractioru1t1 who want to di.ueminlte 
inful'lilJltion but have been re1trained or 
prevented from adverti•ina due '°the 
prohibilioru a.nd rettrictiona ol atate and 
local lawa and regulation.a, or bJ private 
ac:tion.J 

((e)J (a) ln prohibitfnB the me of 
waiver1 and disclaimer1 ofU.bility in 
I [456..7(d)} 4S6.2(d), II I.a DOI •• 
Commitaioo'a Intent lo !JDpe9e ~ _ 
on [11efractl~ an apktb&lm~ 
or optometri1t for the opbtb.ahruc aoodt 
and aervicee diepen•ed by another Nller 
purtuant to thJlt [refracticmlall'•) 
oph t !u.l.roologi1t'1 or optometrillf 1 
pr~criptJon. 

•(b)lt a the pu:po1111 ofthit na1e to 
allow optometriot1 or ten.ra of 
ophthalmic good.t and 1ervict1 to work 
ror or enter into other bualnua . 
reiationehipa (1uch u partnenhipe • 
franchiJe agreementt) with DOD· 
profes&ional corporatioa. or unJlcenead 
pertoa.. The rule 11 not intended to 
interfere with a etate'• ability to enforce 
any law, rule, or regulation de1igned to 
control apeclfic harmful pra~ce1. 1\&Ch 
•• improper interference in the 
praf'eesional lodwnenl of oplometriatJ or 
1eller1 or compensation 1clremn u.1ed to 
pay employed optol'D1't:ri~ll or seDera 

http:lncludi.na
http:p'erm.itt.ed
http:lnclwli.na
http:ophth.alm.ic
http:diepen11a.ry


• • • • • 

011F.-..1 a.-r I Vol. &O. No. s I Friday. JiumJ"J ' · 1S6S' Proposed ... 

whirl eocour• ove,.preM:lipticn • 
&ona u the law. rule. or leplatioa dou 
not diretll)' or lndirectly prohJbft . 
optomeuwta or tellers from warlcina for 
or entering into other bu1ine• 
telatiolutUpt wtth nonproreulonal 
CD~ioiu or unllcenud penona.4 

•(e) It l• the ~e or thi1 nale to 
allow oplometriata, teUera. ar any other 
penon to O'W9 or operate any number of 
offices. The nale ii not intended to 
interfert with 11tate'1 ablllty to enforce 
any law. rule, or reBUlalioc requlrfna 
tha t of>thalmic aooda. aervitel 01 eye 
ex.arnlnation1 provided at each offica be 
1Upplied by a person qualified under 
1tate law to do 10 or regulating the 
aerv1ce1 provided at each office. u Iona 
u 1ta te1 do not directly or Indirectly 
limit the number or office• whicla aD 
optometri11 or teller can own or 
operate.4 · 

• (dJ rt 11 the purpose or thlt rule to 
allow optometri5l1 lo practice ln a 
pharmacy. department 1tore, 1hopping 
center. retail optical diapennry or other 
mercantile location. The rule ia not 
lnlended to interfen? with the 1tate'1 
ability to enfotce general zoning law1 or 
any law. rule, or regulation which 
prohibit• the location or oplometric or 
optical practice l.n areu which would

( 	 create 1 public health or aafety 
baiard.4 

•(e) It ie the purpo1e or thi• rule to 
allow optometri1t1 to practice or bold 
them1elve1 out to the public under trade 
oame1. The rule 11 not intended to 
prevent 1tate1 from enforcing any law, 
rule. or regulation which require1 that 
the Identity or an optometriat be 
di1clo1ed to a patient at the time an eye 
examination i1 performed or ophthalmic 
sood1 or 1ervice1 are dispensed. Thl1 

• rule alao 11 not intended to prohibit 
, 	 1tate1 from enrorciTlj any atate law, rule, 

or regulation that la reaaonably 
neceuary to prevent lhe deceptive u.e 
or trad~ name• in advertising.... . 

• (I') The Comminlon lntende lhe rule 
to be u aelf-enforcins u ponible. To 
that end, 111• the Comm.iaeion'a intent 
that this rule may be UAed, among other 
Waye, 88 I defense to any proceeding of 
any kind which may be brought against 
any 1eller or optometrist for practicing 
under a trade name, working for or 
auociating with 1 non-profenlonal 
t.v 'poration or unliceneed peraon. 
oyerating branch of!ice1 or practicing In 
a mercantile location.4 

((f)J • (g).,. The rule. each 1ubpart. 
and the Declaration or Commi11ion 
Intent and their application are 1eparate 
and 1everable. 

fart~~ .... 

I 45&.t Delnltiona 

fa) A. "patifJtlf' .. WI)' penm wM b.aa 


had an eye exarnJnation. 

(b) h "•yt u .arru'no.JitJIJ" It ta• 


proce u ol datenninin& th.e re.fsac:tiq 

c:ar>dition or a peraoo'• eyea or t.M 

presence of any~~ 1'1 t.k.a 

Ue of ob~e 01 IUbjoctiv• &a-. 


(cl •Op/IUiG.II»ic 100<16" cioD&ial ol 

eyeglaaae a. or Ml)' compotl&l. or 

eyeglauea. ond eontacl Ltnua. 


ld) "Ophihalmic urvicu" are tbe 
meuwing. fi tticj. a.nd adliaUq of 
ophlhalmic aooda to die f&ee ~uent 
to an eye ~ami.nation. 

(e) An •ophtlialmol~•f'" it any 

Doctor of Medicine or O.teopathf w!.lo 

performs eye naminatiana. 


(f) An '"optamnrist"' II any Doctor or 

Optometry. 


(g) A '"pef'S(}n.. mean•·&nJ party over 
which ttle Federal Trade Commiuian 
baa fu.riadiction. 'nit i11dudK 
individua?a. partner1Mp1, corporation., 
profeuional auodation1. or other 
entities. 

(h) A ''prescription" ii the written 
1pecification1 for 1pectacle len11e1 which 
are derived from an eye examination. 
including au or the information 1peci£ied 
by atate Jaw. ll any. r.eceuary to obtain 
1pectacle lenaee. 

(i) A "seller'' ia 1 per1on. or his 
employee or agent. who aeU1 or 
providea ophth almic good1and 1erv1ce1 
directly to the public. 

Ul A "trode namt ban" l1 any atate 
_law, rule or regulation which prohibita 
optometri1t1 from practicing or holding 
them1elve1 out to the public under the 
name of the person by whom they ue 
employed or a name other than the 
name 1hown on their Ucenu or 
certificate or regi1tration. 

I C5e.2 	 Separation of Eumlnatlon llnd 
~ting 

It 11 an unfair act or practice for an 

ophthalmologist or optometri1t to: 


(a) fai l to give to the patient one eopy 
. or the patient '• epectacle len• 

preecription l.mmediately after the eye 
examination la completed. Provided: An 
ophthalmologist or optometrist may 
refu1e to give the patient I copy of the 
patient'• preacriptlon until the patient 
hu paid for the eye examination. but 
only if that ophthalmologiet or 
optometri1t would have required 
immediate payment Crom that paUent 
bad the examination revealed that no 
ophthalmic goods were required; 

(b) Condition the availability or an 
eye examination to any pe,.on on a 
requirement that the patient agree to 
purchase any ophthalmic good1 from the 
ophthalmologist or optometriat: 
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(e) Orwai tt. ,..e.srt.,,, lte In 
eddiitioo -. ~~oS'iS*'• or 
optorwn.t'e exai:ais.00. fee u a 
cond'l.!ic• IA flefeHiftl Ile prelCJ"tption to 
t)m ,. tia.111. PJCH :id:d An 

op~ ar optometri1t 1ney 

charge an ad itil::iDDal f.e1 for verifying 

91>htit11U:i:K po• lhpented "7 another 

eeller when !.lie ~~onal fee la . 

bnpaaed at ~-. Ile varification la 

pedD~OI' 


(ct} Aacv on lb pre9Cliption. or 
requm thAI patieDt ft> Di@'n..er deliver to 
tM patient a b'!ll or notice waivint! or 
di1claimi111 th. ~1J r:1 responalbility 
or the ~~ °' opto111etri1l for 
the nec-a.niq oftbit.,.. uautlnation or 
the a a:'Ut'ICJ cl du ~al.mic fOOCla 
and •rvius ~by another 
1ella. . 

1cse.3 fodn °' saaM ~,... 
The ~ ol Sectioa ~or 

th i1 rule di> D.OI app.17 to 
op.Gt.halmagi.50. opta..etmt1 or Rllen 
ln the tmpk>J ci 8DJ &deraL 1tate or 

. local gDftmmental mtitJ. 

I 4541.C State Sant on Commerclal 

Pr1M:Ues. 


(a) It 11 an unfair act or practice for 
any atate or local governmental entity to 
enforce iany law, rule or resulation 
which 

(1) Prohibit• employer-employee or 
other busineu relationahip11 between 
optometri1te or aellen and pet1on1 other 
than ophthalmologi1t1 or optometri1t.1; 

(2) Llm.ita the number or officea which 
an optometri1t or 1eller may own or 
operate; 

(3) Prohibi t• optometri1t from 
practicing in a phannacy, department 
1tore. 1hippi.ng center. retail optical 
dispensary or other mercantile location 

(4) lmpo1e1 a trade name ban. 
(b) If any state or local governmental 

entity or officer viola tea any of the 
provieiona or I 456.4(a) !1H4J. that 
penon will not be 1ubject to civil 
penalty, redress, or any other monetary 
liability under 1ection1 6(m)[l)(A) or 19 
or the Federal Trade Commiuion A.ct. 

t cse.1 	 O.Claratfon of CommluJOn Intent 
(a) In prohibltina the u.e or walvel'I 

and diaclaimert or lieblllt}' ID I 458.2(d). 
it !1 not the Commiuion'1 Intent to 
impose liability on an ophth1lmologi1t 
or optometri1t for the ophthalmic soods 
and 11ervice1 dispensed by another teller 
pursuant to the ophthalmologi1t'1 or 
optometri11'1 preacription. 

(b) JI ii the purpose or the Nie to 
allow optometri1t1 or 1ellera of 
ophthalmic gooda and aervice1 to work 
for or enter into other bu1ine11 
rel1 tionehip1 (euch 11 partnet1bip1 or 

http:1hippi.ng
http:op.Gt.halmagi.50
http:exai:ais.00
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franchlae &greementa) with nou. 
prore11fon.al corpol"ltion1 or wtlicenaed 
pel'lon1. The rule is not intended to 
Interfere with a 1tale'11bilicy to 91\force 
any law, rule, or reaulation deaigi:aed to 
contl'ol 1peclfic harmful practice1, 1ucb 
a1 improper Interference tn the 
profeuional judgment or optoruetriall or 
aellera or compensation achemee aaed to 
Pllf employed optometrl•ll or aeijera 
which encourage over-pretcription. to 
lona ea the law, rule, or regulation doe• 
not directly or Indirectly prohibit 
optumetrl11.t or itellera from worid.ng for 
or enterina into other butineu 
rel1tion1hip1 wllh non-profenlonal 
corporationt or unl.icented pertona. 

(c) It 11 the purpoae of th.IJ rule to 
a1low optometri1ta, aeUe,., or any other 
perton to own or operate any number of 
officea. The rule it not intended to 
lnterefere with 1 1tale'1 ebilicy to 
enforce any law, rule, or regulation 
requlring that opbthalmlc soodt, 
aervicea or eye examlnationt provided 
at each office be supplied by a perton 
quail lied to do eo or regulating the 

aervfce1 provided 11 eacb o!loe, u lo111 
•• llllH do DOI directly or Indirectly 

·limit the number of offices whJcb an 
optometritt. eeller or &n)' other per10D 
mar own or operate. 

(d) It ta the purpoae of thl1 Nle to 
allow optometri1t.1 to-practice In a 
pharmacy, department 1tore, ahoppl.ag 
center, retail opticaJ dlapentafl or other 
JDeruJ1tile location. The rule ii not 
tntended to Interfere with the 1tate'1 
ability to enforce aeneral &oning law1 or 
any law, rule. or regulation whJcb 
prohibit.I the location of optometric or 
optical practice ln areaa which would 
create 1 public health or M!ery hazard. 

(e) It l.t the purpoae of thl.1 rule to 
aUow optometriall to practice or bold 
themaelvee out to th•public under trade 
D&mea. The rule la not intended to 
prevent 1late1 from enforclna &n)' law, 
rule, or regulation which require• that 
lhe Identity orIll oplometriat or eeller 
be diecloaed lo e patient 11 the time an 
eye examination it performed or 
ophthalmic sood.a or aervice• are 
dlapented. Thl• rule alto it not intended 

to prohibit etatet from enlorclna any 
•late law. rule. or rerulaUon that le J 
reasonably neeuHJ'J to prevent the 

dKeptivt UH of trade -- bl 

advertiaf.nl. · 


(f) The Comml.ulon lntend1 th• naJe to 

be u aelf..nforcing u potalbla. To tbet 


·end. lt la the Com.mWlon'1 intent tbet 
lhiJ rule may be uaed. amona other 
waya. aa a derenaa to any prOc.edinl of 
any kind which may be brousbt 11alnat 
any teller or optometriat for practidnl 
under a tr.de name. worldna for or 
auoclatina wi.th 1 non-profettlonal 
corporation or wilicellHd penoD. 
operating branch offices or practidDa ID 
a mercantile location. 

(al The rule, each 1ubpart. and the . 

Declat1tion or CommJ11lon Intent and 

their application are teparata and 

eevarablt. 


I)' direclloD f1F tbe CommiulOD. 

Comm.l.11loner Ascucaa• abttainiq. 

Im.DJ Ht.... 

S«:tellUy. 
(PR Doc. U-1 Piled 1~Ml I&) 

IUMCOOI.,...... 
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FEDERAL TRADE COMMISSION 

WASHINGTON. D. C. 20580 


(The following has been reprinted from the 
Federal Register of June 7, 1985 - 50 FR 23996) 

16 CFR Part 456 

Ophthalmic Practice 'Rules; Propoaed 
Trade Regulation Rule 

AGENCY: Federal Trade Commission. 
.A.CTJON: Notice of P.ostponement or 
Scheduled Pub1ic Hearings end 
Extension of Time Within Which to File 
Prepared Statements ofTestimony by 
Wilnei;ses and £~hjhita 

SUMMAAY:"The?ederal Tnde 
Commission has postponed_public 
hearings in the Ophthalmic Practice 
RuJe.1 Tiade Regulation Rule Proceeding, 
scheduled !or San franci~co. (}alifornia. 
until Ju ly1. 1985. The timeior filing · 
stat£menU; of testimony lzy willlesees 
and ~xhihil.6 hae been extended !o June 
7, 1985. . 

DATE: Pub1i.c Hearings will camme:m:e :in 
Room "1247{), San Francisco Regional ·, 
Offi~ of the Federal Trade Couun.ission 
al 9:.30 a.m., July .t, 1985.. 

Prepared .statements of testimony by 
wilnesses .and .exhibits must be 
submiUed on Dr ~er.cire june 7. 1985. 

ADDR~ .Prepared .statements of 
l estimml;Y by wjtoeasea andexhlbit.s 
should be sent 1,o:Presidiog Offioer 
James P_.Gree.nan,F.ede.raJ l'LB!ie : . 
Commissian,8iliStreet.and .. 
Pennsyh-.ania Ave.nne,.NW .. 
W~bin,gton,D.C..20580. ". , . 

FOR FURTHER INFORMATION COHTA~ 
John Mooney. Renee Kinschecl< or jaclc 
L. i'oung. Bureau of Consrimer " - .. .. 
Protection, .F.edera1 Trade Commission, 
Washington,TI.C:20580, 202-523-11597; · 
202-523-3377 ()J' 202-623-3596.. r' '.. :: : ·~ 
SUPPU:MEN'TARY Ufl''OR'MATION: By ;.. ·. ,. 
Feder.al Regis.lee Notice oI .Janulll'}' 4, · : · 
l 965 {SO FR 598) ithe Commission i . .. 
pnblisbed the :proposed rule.. a nnomu:ied 
acheduled hearing.dates rmd set dat.21· 
for filiOE stale.men~& ofJesti.mOfly b;y 
witnesses 11nd iexhibite in ~he 
Opht}ialmic Prnclice Trade Regulation 
Rule Proceeding (PulJHc Record .215-03). 
In addition to scheduled hearings in 
Washington, O.C.. bearings were also 
scheduled .lo commenoe inSan 
Francisco, Cal..i.foroja. on June"17, 1985. 
In conjnnct.ian with the San Francis.co 
hearings. pre.pared slalem£DtJI of 
testimony by witnesses and exhibits 

. . . 
were ~obe filed <mm~foreMey !1, 
1985. 

In granting the motion uY-0ne of the 
participants in the t'ulemalcing for · 
modification of .the procednral "Bonedu1e, 
the Presidmg Officer :has postpooed ihe 
commencement da\e for!hearings in Sen 
F.rancisoo. California. until July'l, 1985. 
'In so doing. the Presiding Officerelso 
ex1ended tbe time within ·w'hich to tile 
prepared slatements of testimony by . 
witnessei; and exhibits to 1une7, 1985. · 

lssued: May 71., 1985. . • . 
Jame• P. G""oan. · . . · 
Presidin,g Df/iCN. . 
(FR Doc. 85-13712 ·filed ~; 8:45,.'mj 
·81UJ!fG <:ODE "7-1-M 
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APPENDIX II 


ORGANIZATION AND LOCATION OF 

DOCUMENTS IN RULEMAKING RECORD 


ORGANIZATION OF RULEMAKING RECORD 


215-63-AA. Guide to Rulemaking Reco rd. 

A. 	 Public notices, petitions, and motions, etc. not 
specifically referred to in other categories. 

B. 	 Initial Staff Report ( July, 198 0} and relevant 
material gathered in staff investigation; staff 
studies; and memorandum from Director, Bureau of 
Consumer Protection, to Commission, dated April 13, 
1984. 

c. 	 Advance Notice of Proposed Rulemaking (ANPR} and 
comments in response to the advance notice. 

D. 	 Comments from consumers, consumer organizations and 
representatives of other non-industry groups. 

E. 	 Comments from representatives of federal, state and 
local governmental entities. 

F. 	 Comments from members of the scientific and academic 
communities not associated with providers of 
ophthalmic goods or services. 

G. 	 Staff submissions. 

H. 	 Comments from providers or sellers of ophthalmic 
goods or services and from ophthalmic organizations. 

I. 	 Miscellaneous comments. 

J. 	 Transcripts of informal hearings and hearing 
exhibits. 

K. 	 Rebuttal submissions. 

L. 	 Final Staff Report to the Commission; Presiding 

Officer's Report containing recommended decision. 


M. 	 Comments on Reports of the Staff and Presiding 
Officer. 

N. 	 Comments and/or other submissions made in connection 
with oral presentations to the Commission. 
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o. 	 Statement of Basis and Purpose, Final Rule, 
and other Commission actions or proceedings. 

P. 	 Court documents. 

R. 	 In Camera Record. 
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APPENDIX I I 


LOCATION OF DOCUMENTS 

IN RULEMAKING RECORD 


215-63-AA 

215-63-A 

Binder 

A-1 

A-2 

215-63-B 

B- 1 
B-2 
B-3 
B-4 
B-5 

215- 63-C 

C-1 
C-2 

215-63-D 

D-1 

215-63-E 

E-1 

Guide to Rulemaking Record. 


Public notices, petitions, motions, etc. not 

specifically referred to in other categories. 

Nos. Document Nos. Page Nos. 

NPR d r aft 1-75 
Letters 76- 79 
A-l  A49 80-505 
A-50-A- 72 506-693 

Initial Staff Report (July, 1980) and relevant 
materials gathered in staff investigation; staff 
studies; and memorandum from Director, Bureau of 
Consumer Protection, to Commission, dated 
April 13, 1984. 

B- 1- B- 2-23 1-811 
B-2- 24-B-2- 37 812-1510 
B- 2-38-B- 2- 51-31 1511-2160 
B-2-51-32-B-5-10 2161-2810 
B-5-ll-B-12-41 2811-3286 

Advance Notice of Proposed Rulemaking (ANPR) and 
comments in response to the advance notice. 

C-l- C-90 1-486 
C- 91-C-248 487- 875 

Comments from consumers, consumer organizations 
and representatives of other non - industr y groups . 

D-l- D-12 1-23 

Comments from representatives of federal, state 
and local governmental entities . 

E- l-E-69 1-510 
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215-63-F 

F-1 

215-63-G 

G-1 
G-2 

215-63-H 

H-1 
H-2 
H-3 

215-63-I 

215-63-J 

J-1 
J-2 
J-3 
J-4 
J-5 
J-6 
J-7 
J-8 

215-63-J-71 

J-71-1 
J-71-2 
J-71-3 
J-71-4 
J-71-5 

215-63-K 

K-1 
K-2 
K-3 

Comments from members of the scientific and 
academic communities not associated with providers 
or sellers of ophthalmic goods or services. 

F-1-F-3 1-10 

Staff submissions. 

G-l-G-12 1-486 
G-13-G-21 486a-1020 

Comments from providers or sellers of ophthalmic 
goods and services and from ophthalmic
organizations. 

H-l-H-78a 1-455 
H-78a-H-98 456-1018 
H-99-H-159 1019-1161 

Miscellaneous comments - Not used. 

Transcripts of informal hearings and hearing 
exhibits. (Witness statements) 

J-l-J-7a 1-613 
J-7b-J-23d 614-1201 
J-23e-J-35b 1202-1676 
J-36a-J-4lk 1677-1928 
J-411-J-65 1929-2323 
J-66a (Vol. I&II) 
J-66a (Vol.III)-J-67c 
J-68-J-81 

2324-2856 
2857-3502 
3503-4 096 

Transcripts of informal hearing and hearing 
exhibits. (Official transcripts). 

May 20-23 1-653 
May 24-July 1 654-1205 
July 2, 3 & 5 1206-1898 
July 8-10 1899-2474 
July 11 & 12 2475-2857 

Rebuttal submissions. 

K-l-K-12 1-422
K- 13-K-25 423-925 
K-26-K-28 926-1125 
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215-63-L 

215-63-M 

215-63-N 

215-63-0 

215-63-P 

215-63-R 

Final Staff Report to the Commission; 
Presiding Officer's Report containing 
Recommended Decision 

Comments on Reports of Staff and Presiding
Officer. 

Comments and/or other submissions made in 
connection with oral presentations to the 
Commission. 

Statement of Basis and Purpose, Final Rule, 
and other Commission actions or proceedings. 

Court Documents. 

In Camera Record. 

-229

~
I..................................................... ...... 




APPENDIX III 


TABLE OF ABBREVIATIONS 


ANPR Advanced Notice of Proposed Rulemaking 

AARP American Association of Retired Persons 

AOA American Optometric Association 

BCP Bureau of Consumer Protection 

BE Bureau of Economics 

CADO California Association of Dispensing Opticians 

COLA California Optical Laboratories Association 

COA California Optometric Association 

cu Consumers Union 

CLS Contact Lens Study (Also CL Study) 

FTC Federal Tra~e Commission 

HMO Healt_h! Maintenance Organizations 

IFA Io t'.e:.t·nq.t ional Fr anchi se 
.t. i ~ , ;· t: .(. ) r • ., .. 
·~ J t{ \ ,•t ~ '"; ,,.: ,~ ·· 

Association 

NAOO National Association of Optometrists and Opticians 

NPR Notice of Proposed Rulemaking 

OAA I Opticians Association of America 

RRNA Robert R. Nathan Associates, Inc. 

SMSAs Standard Metropolitan Statistical Areas 
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