FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

QFFICE OF
THE CHAIRMAN

November 12, 1986

The Honorable George Bush
President of the Senate
United States Senate
Washington, D.C. 20510

The Honorable Thomas P. O'Neill, Jr.
Sveaker of the House of Representatives
Washington, D.C. 20515

Subject: Ninth Annual Report)to Congress Pursuant to
Section 201 of the Hart-Scott-Rodino Antitrust

Improvements Act of 1976

Gentlemen:

Section 201 of the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, Pub. L. 94-435, amended the Clayton Act by adding a
new Section 7A, 15 U.S.C. § l8a. Subsection (j) of this section
provides as follows:

Becinning not later than January 1, 1978, the
Federal Trade Commission, with the concurrence of
the Assistant Attorney Generazl, shall annually
report to the Congress on the operation of this
section. Such report shall include an assessment
of the effects of this section, of the effects,
purpose, and the need for any rules promulgated
pursuant thereto, and any recommendations for
revisions of this section.

This is the ninth annual report to Congress pursuant to
this provision.

In general, Section 7A establishes a mechanism under which
certain proposed acguisitions of stock or assets must be
reporteé¢ to the Federal Trade Commission and the Department of
Justice prior to consummation. The parties must then wait a
specified period, usually thirty days (fifteen days in the case
of a cash tender offer), before they may complete the
transaction. Whether a particular acquisition is subject to
these recuirements depends upon the value of the acgquisition and
the size of the parties, as measured by their sales and
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assets. Small acouisitions, .acquisitions involving small
parties and other classes of acquisitions which are unlikely to
raise antitrust concerns are excluded from the Act's coverage.

The primary purpose of the statutory scheme, as the
legislative history makes clear, is to provide the antitrust
enforcement agencies with a meaningful opportunity to review
mergers and acquisitions before they occur. The premerger
notification program, with its filing and waiting period
requirements, provides the agencies with both the time and the
information to conduct this review. Much of the information
needed for a preliminary antitrust evaluation is included in the
notification filed with the agencies and thus is immediately
available for review during the initial thirty-day waiting
period.

If either agency determines during that initial waiting
period that further inguiry is necessary, it is authorized by
Section 7A(e) to request additional information or documentary
" materials from either or both of the parties to a reported
transaction. Such a regquest extends the waiting period for a
svecified period, usually twenty days, after all of the
recuested information and documents are received. This
adéitional time provides the agencies with the opportunity to
review the information and to take aporooriate action before the
transaction is consummated. If either agency believes that a
procvosed transaction may violate the antitrust laws, Section .
7A(f) allows the agency to seek an injunction in federal
district court to prohibit consummation of the transaction.

Final rules implementing the premerger notification program
were promulgated by the Commission, with the concurrence of tie
Assistant Attorney General, on July 31, 1978.~ At that time, a
comprehensive Statement of Basis and Purpose was also published
containing a section-by-section analysis of the rules and an
item-by-item analysis of the Premerger Notification and Report
FPorm.- The program became effective on September 5, 1878. 1In
1983, the Commission, with the concurrence of the Assistant
Attorney General, made several changes in the premerger
notification rules. Those amenéments became effective on
August 29,-1983,2

1 43 Fed. Reg. 33,450 (1978). The rules also appear in 16
C.FP.R. Parts 801 throuch 803. For more information
concerning the develooment of the rules and operating
procedures of the premercer notification program, see the
seccnd, third and seventh annual reports covering the vears
1878, 1979 ané 1983, respectively.

Z 48 Fed. Reg. 34,427 (1983) (codified at 16 C.F.R. Parts 801
throuch 803).



Statistical Profile of the Premerger Notification Procram

The appendices to this report provide a statistical summarvy
of the overation of the premerger notification program.
Appendix A shows for each year (or part of a year) in which the
program has been in operation the number of transactions
reported, the number of filings received, the number of
transactions in which requests for additional information or
documentary material (hereinafter referred to as "second
requests”") were issued, and the number of transactions in which
requests for early termination were received, granted, and
denied. Apvendix B provides a month-by-month comparison of the
‘number of filings received and the number of transactions
reported for 1983 through 1985. Appendix C shows, for calendar
years 1981-1985, the number of transactions in which the
agencies could have issued second requests,. the number of seconé
requests issued, and the percentage of transactions in which
-second requests were issued. As we explained in the Eighth
Annual Report, we believe that Appendix C provides a more
meaningful measure of the second recuest rate than Appendix A
because Apvendix C eliminates from the total number of -
transactions certain transactions in which the agencies could
not, or as a vractical matter would not, issue second requests.3

. The statistics set out in these appvendices show that the
number of transactions reported in 1985 increased 25% over the
number reported in 1984 (1400 transactions were reported in
1984, 1749 in 198S5). The statistics also report an increase in
the number of second recuests issued. Apvendix A shows that the
number of second reguests issued increased from 77 in 1984 to 84
in 1985 while Avvendix C shows an increase from 71 in 1984 to 84
in 1985. These numbers represent, however, a slight decrease in
the number of second requests issued as a percentage of reported
transactions (from 5.5% in 1984 to 4.8% in 1985, based on
Arvendix A, and from 6.3% in 1984 to S.8% in 1985, based on
Apvendix C). :

The statistics also show that the number of transactions
involving Tequests for early termination has again increased

See Appendix C, notes 1 and 2. The second request statistics
in Aopendices A and C also differ in two other respects.
Apvendix C includes only the number 'of second requests issued
for transactions reported in each svecified vear, while
Apvendix A includes all second reguests issued during each
calendar vear irrespective of when the filing was actually
received. 1In addition, Appendix A includes secondary
acguisitions while Appendix C does not.
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dramatically.4 In 1985, early termination was requested in 1415
transactions, while in 1984 it was requested in only 1064 and in
only 643 in 1983. This revresents, as a percentage of reported
transactions, a reguest rate of 80.9%, as compared with 65.0% in
1984 and 57.0% in 1983. The number of requests granted has
increased (from 847 in 1984 to 1077 in 1985), although the
percentage of recquests granted has decreased (from 79.6% in 1984
to 76.1% in 1985). ’

We have also included in the report, as Exhibit A, eleven
tables containing other information about transactions reported
in calendar year 1984, Some tables break down the number of
transactions reported by the dollar value of transactions or by
the revorting threshold and indicate the number and percentage
of clearances granted and second requests issued for each
category of transaction. Other tables provide a breakdown of
transactions based on the sales or the assets of the acquiring
verson or the acquired entity or on the industry group (2-digit
SIC code) in which the acquiring person or the acguired entity
derive most of their revenues. These statistics have been
inclugeé in prior annual reports for the calendar years 1981 -.
1983. . :

Recent Develooments Relating to Premerder Notification Rules and
Procedyures .

l. Rule Chanages

On September 24, 1985, the Commission published in the
Tederal Register a Notice of Provosed Rulemaking proposing
thirteen changes to the premegcer notification rules and the
Notification and Remor-t Form. With two exceptions, the
provosed rules were designed orimarily to reduce the burden of
the premerger notification orogram. (The exceptions are a new
recuirement that certain transactions be reported when made
through "accuisition vehicles" and the deletion of a little used
exemprion for accuisitions subject to a prior approval order.)

4 As noted in the Seventh Annual Report, the increases in the
number of requests for early termination and the high
oromortion of those reguests which have been granted are
probably attributable to the change in the agencies' standard
for granting early termination, adooted in the formal .
interpretation issued by the Commission on August 20, 1982.

5 See the Eighth Annual Revort, Exhibit A, for 1983
transactions, the Seventh Annual Report, Exhibit B for 1982
transactions, and the Sixth Annual Report, Exhibit A for 198l
transactions. : '

&

- 50 Feé. Reg. 38,742 (1985). Attached as Exhibit B is a copy
of the Notice opublished in the Federal Register.
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The rules proposed in the Notice seek to reduce the burden of
the premerger notification program in three ways: by narrowing
the tyoes of acguisitions that are subject to the notification
process; by reducing the documents and information that must
accompanv notifications; and by clarifving the meaning of
several of the premerger notification rules.

The following list of the proposed amendments to the
oremerger notification rules briefly characterlzes each
provosal. S

a. € 801l.1(n) .and § 801.5: Accuisition Vehicles. This
oroposal would reguire the owners of an entity formed or availed
of princivally to make acguisitions (an "acquisition vehicle")
to file notifications for acguisitions made by the acguisition
vehicle as if the owners had made the acguisition themselves
without the vehicle., It was designed to ensure that similar
transactions be reportable notwithstanding certain differences

in the form in which thev are undertaken.

b. § B801.ll{(e): Total Assets of a Newly-Formed Person. This
provosal codifies an informal interpretation by the Commission
staff. The rule would state that for determining if a person
has the minimum amount of assets to be subject to the reporting
recuirements of the act, a newlv-formed entity need not include
cash that will be used to make an acquisition of assets or
voting securities, or securities of the person the entity is
accuirine. Thus, the informal interpretation would not recuire
notifications where the acguisition merelv transfers ownership
of one business and does not combine two previously separate
businesses.

c. § 801.12(b): Calculating Percentace of Voting Securities to
be Feld or Acguired. This provosal also codifies an informal
staff interpretation. The rule would state how to calculate the
percentage of a person's voting securities held by each
shareholder where the verson has issued classes of securities
that have different voting rights. The codification of this
interpretation will make clearer when a person has a
notification obligation.

d. § 801.13: Agcregation of Assets and Votinag Securities.

This oroposal limits an existing rule. It would no longer be
necessary to report small acguisitions of assets solely because
the acguiring person has made a previous reportable acguisition
from the same seller. The effect of this proposal is to reduce
the coverage of the rules bv removing reporting reguirements for
small accuisitions that are un11kely to pose competitive :
oroblems.

e. §§5 822.1, 802.2 and 802.3: Acaguisition of Assets. This
orovoszl replaces the existing rule that exempts acgquisitions in
the ordihary course of business. That rule has functioned
primarily throuch informal staff interpretations of the
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statutory exemption of "ordinary course” acquisitions. The
proposed rules would clarify what transactions are in the
ordinary course of business and therefore exempt, and would
‘exempt from filing certain other asset acquisitions that are not
likely to violate the antitrust laws.

f. € 802.20(b): 1Increase in the "Controlled Issuer" .
Threshold. This prooosal expands the exemption for acquisitions
of voting securities valued at $15 million or less. The
exvansion would exempt almost all of the roughly 100
transactions valued at $15 million or less that are reported
each year.

g. § 802.35: Accuisitions bv Emplovee Trusts. This proposal
creates a new exemption for accuisitions of an employer's voting
securities by certain employee trusts. Since the adoption of
the tax incentives for certain acguisitions pursuant to Employee
Stock Option Plans, such trusts have become common. The
provosal would reduce the coverage of the notification rules but
continue the review of other acguisitions by employee trusts
that could pose competitive problems.

h. § 802.70(b): Acauisitions Subiject to Prior Avoroval. This
orovosal deletes an exemption for acguisitions subject to prior
aporoval orders. Although the exemption affects few
transactions, it can create oroblems in obtaining consent
agreements or orders from businesses subject to prior approval
orders. '

i. & B03.5: Affidavit Reguirements of the Acguirinc Person.
This orovosal codifies the Commission's formal interoretation
concerninc the notice which must be sent to an accguired person
by an acguiring verson andé describes language for that notice
that will be considered acceptable. It also proposes a new
notice recuirement for owners of "acguisition vehicles" to
irform acguired persons of their filing obligations.

i. & B803.9: Incorooration bv Reference. This proposal
replaces the existing rule with a more detailed description of
the circumatances when information and documents that have been
filed can be incorporated by reference in subseguent
rotification forms. This rule would reduce the burden by
clarifving the circumstances in which the rule applies ané by
exvandinc some aspects of the rule.

k. § 802.10(a): Running of Time in § 801.40 Transactions.
This orovosal codifies an informal st2ff interoretation by
stating that the statutory waiting period for the formation of a
joint venture does not begin until all persons that are reguired

to repor: the formation have filed notifications.

1. The Premercer Notification and Revort Form. These seven
proposec changes would simplifv the notification form, andé




thereby reduce the time required to prepare the form without
-impairing the ability to review transactions.

m. Changes in Examples to Zonform With Prior Amendments to the
Rules. This provosal would change certain examples that have
not been altered to reflect earlier amendments to the rules.
This will eliminate some unnecessary confusion by making these
examples consistent with the current rules. °

The comment period on these vrovosed rules, which was to
have expired on October 24, 1985, was extended to November 29,
1985. The Commission is now considering final action on these
rules in light of the 26 comments it has received.

2. . Revision of the Premercer Notification and Revort Form

On March 26, 1986, the Commission amencded the Notification
and Report Form to reguire the submission of 1982 revenue data
instead of 1977 revenue data in response to certain items on the
form. The form requires data for two time periods: the most
recent vear for which the requested information is available,
and the "hase year”™ that coincides with the Bureau of the
Census' most recentlv available gquinguennial economic census and
the Annual Survev of Manufactures. These publications provide
the most reacdilv availahle and reliable statistical information
on industrv comoonents and market universes. The acgencies
compare this statistical data to the reporting persons' revenue
data to determine whether 2 proposed transaction may raise
serious antitrust problems.

Because the Bureau of the Census has now published its 1982
Census of Manufactures, the Premercer Notification and Report
Form has heen revised to require 1982 data instead of 1977 data
in response to questions regarding revenues. This revision
allows the acencies to conduct an antitrust analvsis based upon
mor2 recent, and thus more relevant, statistical éata. 1In
addition, the use of more recent data reduces the burden to
-reporting versons of complying with the Act.

3. Chance to Fiscal Yezr Basis

ffective October 1, 1985, the Commission converted to a
fiscal vear reocrting basis from a calendar year basis.
Beginning with next vear's annual report, information will be
furnished for veriods covering October lst through
September 30th. The information in this annual report was
comoiled for calendar vear 1985.

7 S1 Fed.Rec, 10,368 (1986) (to be codified at 16 C.F.R. Part
803 Aocpendix). Attached as Exhibit C is a copy of the Notice
publishec. in the Federal Register. ;
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4. Compliance

. As in previous years, compliance with the premerger .
notlficagion program's filing requirements continues to be - .
good. Since the program's inception, only two actions have been
brought under ssction 7A(g) (1) to recover civil penalties for
non-compliance. One of those actions was brought this year.lo

In that case, the complaint charged Weeks Petroleum Ltd. (a
Bermuda Corporation with offices in New York City), Bell
Resources Ltd. (a diversified company based in Australia which
owns over 90 percent of Weeks Petroleum stock) and its chairman
with violating the notification provisions of the Act in
connection with Weeks Petroleum's purchases of stock of Asarco
chorporated (2 copper producer headquartered in New York
City). The complaint alleged that Weeks Petroleum, acting under
tbe'authorizaticn and direction of Bell Resources and its
cnhairman, acguired in excess of $15 million of Asarco stock by
November 21, 1984, and continued acguiring Asarco stock
thereafter, but did not file a Notification and Report Form
until March 8, 1985. while the transaction by which Weeks'
holding of Asarco crossed the 'statutory $15 million threshold
and Weeks' subsequent acguisitions of Asarco shares would have
been exempt from the requirements of the Act if mace "solely for
the purpose of investment" under section 7A(c) (9) of the Act,
the Commission's investigation indicated that these acguisitiocns
were not mace solely for the purpose of investment.

Accordingly, the complaint alleged that the defendants violated
the Act and were in violation of the Act throuch April 7, 1985,
when the waiting period triggered by the March 8 filing
expired. Under a consent decree, Weeks was required to payv a
civil penalty of $450,000.

The agencies examined a number of other transactions for
possible violations of the Hart-Scott-Rodino Act in 1985. These
investigations focused primarily on two issues: the validity-of
claims that the transactions were exempt and the possibility
that transactions were unlawfully structureé to evade the
reporting regquirements of the Act. These investigations grew
out of the agencies' program of monitoring current transactions.

The agencies review newspapers and industry publications

9 One action was brought in 1984. United States v. Coastal
Corporation, Cv. No. 84-2675 (D.D.C. filed August 30,

1984). Coastzl paid the maximum civil penalty authorized and
divested the stock that it was alleged to have acguired
illecally.

10 United States v. Bell Resources Ltd., Weeks Petroleum Ltd.,
ané M.R.E. Holmes a Court, 85 Civ. 6202 (S.D.N.Y. filed
August 9, 1383).



for announcements of transactions that may not have been
reported in accordance with the requirements of the Act. 1In
addition, industry sources, such as competitors, customers and
suppliers, and interested members of the public often provide

the agencies with further information about transactions. If a
Proposed transaction is announced that appears to be covered by
the statute and rules, but no filing is received within a
reasonable time, Commission staff sends letters to the parties
requesting an explanation for their failure to file. The same
procedure is followed when the staff learns of a consummated
transaction for which no prior filing was received.

In almost all cases, these investigations establish that
the transactions were not covered by the Act or were exempt from
it. In a few cases, most often involving individuals or
relatively small corporations, parties have failed to file when
required to do so, but their failure was inadvertent rather than
deliberate. 1In all of the latter cases in which such violations
have been identified, the parties have belatedly filed
Notification and Report Forms when they were made aware of their
filing obligation. None of these investigations has involved a
transaction that presented the serious possibility of a
violation of the antitrust laws.

Merser Znforcement Activitv During 198:ll

The Antitrust Division filed four complaints in merger
cases during calendar year 1985.12 Three of these cases, United
States v. Coover Industries, Inc., United States v, Allied
Ccrooration, and United States v. Baxter Travenol Laboratories,
Inc. and American Eosoital Supolvy Corooration, have been settled
by the entry of consent decrees. The other case, United States
v. Industrial Asphalt, et al., is pending.

11 fThe cases mentioned in this report were not necessarily
reportablé under the premerger notification program. Because
of the Act's provisions regarding the confidentiality of the
information obtained pursuant to this program, it would be
inappropriate to identify which cases were initiated under
the premerger notification program.

12 Uniteé States v. Coover Industries, Inc., Cv. No. 85-0765

(D.D.C. filed March 6, 1985); United States v. Industrial
Asphal:t, et al., Cv. No. .85-4631(RG) (C.D. Cal. filed July
15, 1985); United States 'v. Allieé Corporation, Cv. MNo. 85-
2475 (D.D.C. filed August 2, 1985); and United States v.
Baxter Travenol Laboratories, Inc. and American Hospital
Surply Corporation, Cv. No. 835C09856 (N.D. Ill. filed
November 22, 19853). :



In United States v. Ccover Industries, Inc., the Division
challenged Coover Industries' October 1982 acquisition of
Westinghouse Electric Corporation's aviation lighting equipment
business, alleging that competition may be lessened in the
manufacture and sale of aviation lighting eguipment. The
consent decree reqguires Coover, over the next ten years, to
notify the government before consummating any future acguisition
of a plant which had been producing aviation lighting equipment
in the two-vear veriod prior to the acquisition.

In United States v. Allied Corporation, the Division
challenged Allied's proposed merger with The Signal Companies
Inc., alleging that the merger of the air turbine starter
businesses of the two firms would violate Section 7 of the
Clayton Act. An air turbine starter is a pneumatic motor used
to start the large gas turbine engines on most commercial
aircraft as well as many military airplanes and hellcopte S.
The consent decree required Allied to sell its air turbine
starter business by the end of 1985.

In United States v. Bax%ter Travenol Laboratories, Inc. and
American FEosoital Suopolv Corporation, the Division challenced
Baxter Travenol's provosed acguisition of American Hosvital
Surply Corvorztion. The suit alleged that Baxter Travenol's
accuisition of American Hospital Supply would lessen competiticn
in five health-care product markets: parenteral solutions
(sterile intravenous (IV) fluids); fluid administration sets
(disvosable devices attached to parenteral solutions or blood
containers throuch which parenteral solutions.or blood flows to
patients); electronic flow control devices (electro-mechanical
devices that infuse fluids at predetermined rates into patients
during intravenous therapy); therapeutic hemapheresis equipment
(sevarates blood into components for therapeutic uses); and
surceons' gloves and procedure gloves (used inside and outside
the overating room for surgical procedures). The defendants
entered into a series of divestiture and contractual agreemencts
to resolve the competitive problems that would arise from tlre
accuisition. The consent decree ensures that the defendants
will perform each of these agreements, and, if they do not, that
the assets involved will be divested by a trustee in a manner
that will oreserve effective competition in each of the five
affected markets.

In United States v. Industrial Asohalt, et al., the
Division filed suit challenging the formation of a joint venture
formed on December 20, 1983. The joint venture resulted in the
merger of two competing sellers of asphalt concrete, Industrial
Asvnalt and Fun.mix, Inc., both of Van Nuys,”California.
Aschalt concrete is commonly used in the vaving of roads,
parking lots and airvort runways. The compla*nt seeks
Givestiture and alleges that the merger caused a lessening of
competition in the manufacture and sale of asvhalt concrete in
two areas of Southern California: the greater Los Angeles area
and western San Diego County.
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On one occasion the Antitrust Division informed the parties
to a proposed transaction that it would file suit challenging
the transaction unless the parties restructured the proposal to
avoid competitive problems or abandoned the proposal
altogether.l3 The parties abandoned the provosed transaction.

Finally, the Division entered into consent decrees in f£ive

merger cases in YEiCh complaints had been filed prior to
January 1, 1985.

The Commission authorized its staff to seek preliminary
injunctions in four merger cases in calendar vear 1985.. In
three cases the parties abandoned the transactions before the
papers were filed in court. In the fourth case, the preliminary
injunction action was filed on January 6, 1986, seeking to
enjoin a proposed merger between PPG Industries Inc. and
Swedlow, Inc., two leading manufacturers of aircraft
windshields, canopies, and cockpit and cabin windows. The
Commission also issued an administrative complaint in this
case.l53 1In Federal Trade Commission v. PPG Industries, Inc. and
Swedlow, Inc.,4+°® the Commission charged that the proposed merger
would create a single firm possessing a near monopoly on the
technology for the fabrication of glass and acrvlic aircraft
transparencies. The court granted the preliminary injunction
pending the submission of an acceptable hold separate order.
Subsequently, the court modified its decree by entering a hold
separate order. The Commission appealed that decision and, on

13 Department of Justice Press Release issued January 8, 1985,
involving the proposed acguisition bv Borden, Inc. ©of
Reichhold Chemicals' resin plant in White City, Oregon.

14 ynited States v. Alcan Aluminium Limited, Cv. No. C-84-1028-
L-A (W.D. Ky. filed October 5, 1984 and consent decree
entered January 15, 1985); United States v. IBM Corv., 1985-1
Trade Cag. (CCH) 166,439 (D.D.C. filed November 19, 1984 and
consent decree entered February 22, 1985); United States v.
Waste Management, Inc., Cv. No. 84-2832 (D.D.C. filed
September 12, 1984 and consent decree entered June 6, 1985);
United States v. Newell Company, Cv. No. CIV-N-82-305 (D.
Conn. filed June 14, 1982 and consent decree entered July 16,
1985); and United States v. Calmar Inc., Cv. No. 84-5271
(D.N.J. filed December 20, 1984 ané consent decree entered
September 16, 1985).

15 ppG Incustries, Inc. and Swedlow, Inc., Docket 9204 (issued
January 29, 1986).

16 Federal Trade Commiséion v. PPG Industries, Inc. and Swedlow,
Iinc., 628 F.Supo. 881 (D.D.C. 1986).
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A999St 22, 1986, the appelléte court reversed the lower courti§
ruling and directed the issuance of a preliminary injunction.

) The Commission accepted final consent agreements in three
merger cases in 1985.18 In Allied Corvoration, Allied agreed to
divest certain assets used in the avionics business to offset
the alleged anticompetitive effects of its acquisition of KRing
Radio Company's competing business. 1In addition, for a period
of ten years, Allied must obtain Commission approval prior to
acquiring any interest in a company that manufactures or sells
weather radar.

In InterNorth, Inc., the Commission charged that the
acguisiticn by InterNorth of the Bouston Natural Gas Corporation
would lessen competition among pipeline companies that purchase
and transport gas out of the southwestern U.S. 1InterNorth and
Houston Natural were direct competitors, each engaged in the
exploration for and production of oil ané gas. InterNorth
acreed to divest four natural gas pipelines to lessen the
alleged anticompetitive effects of its proposed acguisition.
The compzny is also prohibitad from acquiring assets or stock of
any company engaged in the production or transportation of
natural gas in certain parts of the Southwest.

In Columbian Enterprises, Inc., Columbian, the third
largest U.S. producer of carbon black, sought to accuire the
Continental Carbon Company, the nation's sixth largest
producer. In 1984 the Commission soucht and was granted a
preliminary injunction against 'Columbian, based upon the
anticompetitive effects of the proposed acguisition. 1In 1982,
the Commission accepted a consent order under which Columbian
acreed not to acguire, for a period of five years, any part of
the U.S. rubder carbon black business of any other person if, as
a result of the accuisition, Columbian would increase its U.S.
rubber carbon black production capacity by more than 130 million
pourcés. Columbian further agreed, for a period of five vears,
to obtain the prior approval of the Commission before completing
any accuisition not prohibited by the consent agreement.

17 Federzl Trade Commission v. PPG Industries, Inc. et al.,
No. 86-5206 (D.C. Cir. Aug. 22, 1986) (order granting

preliminazy injunction).

18 aAlliec¢ Corporation (accepted June 17, 1985); InterNorth, Inc.
(accepted September 30, 1985); and Columbian Enterprises, .
Inc. (accepted November 13, 1985).
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In a related case, the Commission provisionally accepted a
consent order.l3 1In Bass Brothers Enterprises, Inc. et al.,
Bass'sought to acquire the Carbon Black Division of the Ashland
Chemical Company, the second largest domestic producer of carben
black. 1In 1984, the Commission sought and was granted a
prel;m;nary injunction against Bass. 1In 1985, the Commission
Provisionally accepted a consent order in which Ashland agreed
to terminate any agreement that provided for the écquisition by
Bass of.Ashland's carbon black business. Ashland also agreed to
expand its reporting obligation beyond the requirements of
Section 7A of the Clayton Act by agreeing to notify the
Commission, for a period of four years, of certain proposed
sales of U.S. carbon black manufacturing plants that are not
supject to Section 7A. Ashland further agreed to observe the
waltipg period and second request reguirements of Section 7A
when it notified the Commission of any such proposed sale. A
final consent agreement was accepted in 1986.

The Commission issued two administrative complaints in
merger cases in 1985.20 1n MidCon Coro., the Commission charged
that the acguisition by MidCon of the stock of United Energy
Resources, Inc. could lessen competition in the transportation
of natural gas in various parts of the U.S. The Ccmmission
‘provisicnally accepted a consent order in part of that case; the
remainder of the case is still in litigation before an
Acdministrative Law Judge.

In Clin Corvoration, the Commission challenged Olin's
proposed acgulsition from FMC Corporation of certain assets
involved in the manufacture and sale of swimming pool
sanitizers. The Commission charged that the acguisition would
violate the antitrust laws by increasing concentration in the
relevant market, and eliminating direct competition between Olin
and FMC. The case is presently in adjudication.

Four final orders were issued by the Commission in merger

cases in which administrative complaints were issued before
January 1, 1985.21 The Commission upheld dismissal of a

complaint against Echlin Inc., challenging Echlin's acquisition

19 Bass Brothers Enterprises, Inc. et al (provisionally accepted
as to Ashland 0Oil September 26, 1985; final acceptance March

12, 1986).-

20 Olin Corporation, Docket 9196 (issued July 18, 1985); ané
MidCon Corp., Docket 9198 (issued September 19, 1985).

2l Echlin Inc., Docket 9157 (issued June 28, 198S); Kaiser
Aluminum & Chemical Corporation, Docketr 9080 (issued August
27, °1985); Hospital Corporation of America, et al, Docket
9161 (issued October 25, 1985); and Weyerhauser Companvy,
Docket 9150 (issued December 26, 198S5).

-13-



of Borg-Warner Corporation's automotive aftermarkét

operations. Hospital Corporation of America ("HCA") was ordered
to divest four hospitals it had acquired from Forum Group, Inc.,
to remedy the threat to competition in the provision of general
acute care hospital services and psychiatric hospital services
posed’ by HCA's acguisition. The Commission also issued a final
order dismissing a complaint against Kaiser Aluminum & Chemical
Corporation ("Kaiser"), which arose out of Raiser's acquisition
of certain basic refractory assets of the Lavino Division of
Inte;natxonal Minerals & Chemicals Corporation. Lastly, the
Commission upheld an Administrative Law Judge's decision
dismissing charges that Weverhauser Company's acguisition of a
corrugating medium mill from Menasha Corporation violated the
antitrust laws.

Assessment of the Effects of the Premerger Notification Proaram

Although a complete assessment of the impact of the
premerger notification program on the business community and on
antitrust enforcement is not possible in this limited report,
the following observations can be made.

First, as indicated in past annual repvorts, one of the
oremerger notification program's primary objectives, eliminating
the 'so-called "midnight merger," has been achieved. The
requirement that parties file and wait ensures that virtually
all significant mergers or acguisitions occurring in the United
States will be reviewed by the antitrust agencies prior to
consummation. The agencies have the orportunity to challenge
‘unlawful transactions before they occur, thus avoiding the
problem of constructing effective post-accuisition relief.

Second, in most cases the parties provicde sufficient
information to allow the enforcement agencies to determine
promptly whether a transaction raises any antitrust problems.
The acencies and the parties.  have sometimes been able to use
this information to isolate one element of a larger transaction
that would create an antitrust violation. The parties then have
an opportunity to cure that problem without sacrificing the
benefits of ah entire transaction. In adéition, over the years,
parties have increasingly supolied information voluntarily to
the Commission and the Antitrust Division. This cooperation has
resulted in fewer second requests than would otherwise have been

possible.

Third, the existence of the premerger notification procram
alerts businesses to the antitrust concerns raised by proposed
transactions. 1In addition, the greatly increased probability
that antitrust violations will be detected prior .to consummation
forestalls certain questionable transactions from occurrinc.
Prior to the premerger notification program, businesses could,
and freguently did, consummate transactions which raised
significant antitrust concerns, before the antitrust agencies
had the opportunity to adeguately consider their competitive
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~effects. The enforcement agencies were forced to pursue lengthy
Post-acquisition litigation during the course of which the
consummated transaction continued in place (and afterwards as
well, where effective post-acquisition relief was not possible
or available). Because the premerger notification program
reguires reporting before consummation, this problem has been
significantly reduced. s

Finally, the past year's statistics show that the agencies
have granted far more requests for early termination of the
waiting period than in the early days of the program. Bv
shertening the waiting period for transactions that clearly do
not raise antitrust problems, the agencies continue the effort
to recduce the burden of the premerger notification program.

The Assistant Attorney General of the Antitrust Division
has indicated nis concurrence with this annual report.

\ ¢
<:£23721m|:;239VV69

Daniel Oliver
Chairman

By direction of the Commission,

ce: The Honorable Strom Thurmond
President Pro Tempore
Unitec States Senate
washington, D.C. 20510
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Acvendix A

Summary of Trarnsac:ions, 19378 - 1985
Sent.=-Dec. Jancarv = December
1978 1979 1960° 1981 1982 1983 1984 1985 Total
Transacsicns
Repoz-ec 385 868 824 1,083 1,144 1,128 1,400 1,749 8,581
Filings .
Receivedl 627 1,818 1,462 2,000 1,954 2,001 2,533 3,244 15,639
Transacsions . 36 109 74 79 S0 48 77 84 537
Where Additional
Informazion was .
Recueszed? ’
Frc2 23 58 16 463 264 205 376 3 27"
pos2 13 s1 s 333 244 285 406 33 290
Number of 31 1158 104 174 3517 6437 1,064 1,415 3,887
Transaczions
Involving a
Recuest for Early
Tezaination8
Granted8 15 62 89 143 2537 599 84T 1,077 3,088
enied8 15 53 s 31 867 44 217 328 799
L Usually, two filings are received, one from the aczuirinc persgcn ars one
f-om the acguired person, when a transaction is resorted, Only ome filing
1s received when an acgulring party files for ar exemption under sec:zions
5 7A{cié or (c)(8) of the Clayion Acs.
These statistics are based on the date the recues:t was issued and nc: the
date of the H-S=-R filing. Some of 2hese numders have been amended =2
reflect more accurate data anc are, -he:efore different freom those wWhich

have appeared in previous annual
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Appendix B

Number of Filings Receivedl and Transactions
Reported by Month for the Years 1983 - 1985.

1983 1984 1985

FPilings Transactions Filings Transactions Filinas Transactions
wary 149 91 131 76 211 11
sruary 116 57 180 ) 98 210 110
:ch 148 80 255 136 295 33
-il 129 81l 212 118 267 149
7 139 88 199 107 286 1356
1e 191 104 193 112 232 175
ly 169 92 211 120 302 160
Just 199 116 260 144 239 -~ 136
stember 184 , 99 : 200 109 241 123
tober 153 89 229 132 350 192
vember 210 107 269 145 348 137
zember 212 124 194 | 103 263 1472
TAL 2001 . 1128 2533. 1400 3244 174¢

1 Usually, tdO filings are received, one from the acguiring

person and one from the acguired person, when a transaction
is reported. Only one filing is received when an acguiring
person files for a transaction that is exempt under Sections
7a(c) (6) and (c) (8) of the Clayton Act.
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Appendix C

‘ansactions in Which Additional Information Was Recquested for Calendar
rars 1981 - 1985

1283 1984 1985

1981 1982
‘ansactions? 762 713 903 1119 1450
:quests forAAdditional
‘nformation :
- Number 78 42 S1 71 84
- Percent 3 10.2 5.9 5.6 6.3 .8

1 The statistics are based on the date of the H-S-R filing, not
the date on which the reguest was issued,

These figures omit from the total number of transactions
reported all transactions for which the agencies were not
authorized to reguest additional information. These inalue
(1) incomplete transactions (only one partv filed a comoliant
notification); (2) transactions revorted oursuan% to the
exemption provisions of sections 7aA(c) (5) an”? 7A(c) (8) of the
Act; ané (3) transactions which were found to be non- '
. reportab--. In addition, where a partv filed more than one
notification in the same vear to acguire voting securities of
the same corporation, e.q., filina for the 15% threshold an”
later filing for the 25% threshold, only a sinale
consolidated transaction has been counted because, as a
oractical matter, the agencies do not issue more than one
- second recuest in such a case. Similarlv, where a vartv has
filed for a cash tender offer to acoguire 50% of a taraget's
votinc securities ané has also filed for the exercise of an
option to acguire shares from the target issuer and for a
shbsecueqt mercer, the transaction is assigned three numbers
by the Premerger Office but treated in this table as one
transaction. In contrast, the same transaction would be
counted as three transactions on Table A and, if second
regquests were issued, as three second reguests.

These statistics also omit from the total number of
transactions reported secondary acguisitions filed oursuant
to § 801.30(a) (4) of the premerger notification rules.
Secondary acquisition have been deducted in order to be
consistent with the statistics for 1984 transactions include?
in Exhibit A, Tables I through XI, and similar statistics fer
1281-1983 transactions included in orior annual reports.
Last vear, when this apoendix was devised, the fiqures 4iA
not exclude secondarv acquisitions. Accordinglv, the number of
transactions for 1981-1984 avoearing herein differ from those that
apoezared in Appendix C to last vear's annua'l report.

3  Second requests as a vercentage of the total number of
transactions listed in this table.
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o EXUIB™ A

ACQUIESITIONS BY 51728 OF TRANGACTION, 1/ 1904
My Size Manege) -

T N vy i A A R B e i
v noy Fib 103 T TOTAL FTgf )eégl F$E”Q'gg?£v?ﬁf£{
Less than 15 132 1.0 ) f 2. 4.5 6.8 0 ) o 2—; ‘;:;--
15 up to 25 214 20.9 6 20 2.6 8.5 1.1 -4 9 1.7 3.8 s.6
25 up to S0 291 26.0 , 17 16 5.8 5.5 11,3 4 10 1.4 3.4 4.8
50 up to 100 180 1614 19 14 o106 7.0 10.1 f 2 44 1Y 5.6
100 up to 150 82 7.1 ' ] ] 9.8 9.8 19.5 2 7 2.4 8.5 110
150 up to 200 48 1.3 6 2 12.5 4.2 V6.1 2 1 42 2.1 6.2
200 up to 100 59 5.3 5 o 8.5 8.6 27.) | I T Y N |
300 up to 500 st 1.6 0. ] 15,7 13,7 29.4 Y 4 5.9 1.8 11.7
500 up to 1000 22 2.0 4 2 1.2 9.1 21.1 1 4.5 4.5 9y
1000 and up . 20 1.8 N 2 5.0 0.0 65.0 6 1 0.0 5.0 35.0
A1} Tcansactions 1119 100.0 "Wl wn 1.0 7.9 15.6 | 3 40 2.8 1.6 6;]

Y
¢/

The size of transaction Is based on the aggregate total amount of voting securities and assets to be held by the
acquiring person as a result of the transaction and id taken from the cesponse to Ttewm Y(c) of the premerger
notiticatton and report form. .

put ing calendar year 1984, 1400 transactions were reported under the NHart-Scolt-Rodino premeryer notification program.
The smaller number, 1119, reflects adjusiments to eliminate the following types of transactions: (1) 9 transactions
reporlud under Sectlon (c) (6) and 159 wransactions reported numler Section (<) {8) (transactions Involving certalin
‘teyulated tndustries and financlial businesses); (2) 72 transactioung which were followed by separate notiflcatlons for
one or more addlitlonal transactions.between the same parties during 1904 (such transactlons ace llsted here as a single
consolidated transaction); 26 transactions found to he non-teportable; (4) 6 lncomplete transactions (only one party
in each transactlion flled a compliant novification); and, (%) 9 secondary acquisitions (filed pursuant to Sectlon
001.)0 (a)(4)) reported as a result of teportable prlma:y transactions, ‘the table does nol however, exclude 1)
competing offers or B2 multiple-party transactions (transactions involving two or more acquicling or acquired persons).

Percentage of total transactions,

Pevcentage of transaction vange group,

Note:  Detasl may not add to total Jdue Lo coundg,



Ly
FUANSACTIONS INVOLVIIRG VI GRANE LI OF CLEARANCE 1Y ACGENCY, 104

Clear ance Grant el

Transaction Range — My Mency _ Clearanee Granted as o Pereenlagn ol
(3 Mitliong) Torta b Hamdier ool lhlv‘::l"l‘bl‘l'”l‘c“ i::n Total Number of
Trawiactions 1/ Mevmge Goonp 2/ —Clearances Granted
FIC  bOd Tag, T Do T, Fre LY CPOEAL L noJg 10TAL
Lest than 15 ] 0 9 0.1 0.5 0.0 2.9 4.5 6.0 1.1 3.4 5.1
15 up to 25 6 20 26 0.5 t.n 2.) 2.6 n.5 1. ).A 1.4 14.9
25 ap to 50 17 16 " 1.5 1.4 2.9 N0 5% 113 9.1 9.1 18.9
50 up to 100 19 14 " LTy 2.9 0.6 .0 183 10.9 6.0 18.9
100 up to 150 0 L] 16 0.7 0. 1.4 9.0 9.0 19.5 4.6 4.6 9.1
150 vp to 200 6 2 8 0.5 0.2 0.7 !2.5 4.2 16.7 3.4 1.1 4.6
200 up to IO 5 11 16 0.4 t. 0 I.lA 8.5 in. 6 21.14 2.9 6.) 9.1
JOO up to 500 ] 7 19 n.7 0.6 1.3} 5.7 3.7 29.4 4.6 4.0 . 8.6
500 up to 1000 . 4 2 6 0.4 0.2 0.5 0.2 9.1 21.3 2.3 L.l ‘].4
100V and up 1 ? n 1.0 0.2 1.2 55.0 10.0 65.0 6.) LI} 7.4
Al Cleactances v7 on 175 1.0 1" 15.6 7.8 1.9 1.6 49.17 50.) 100.0

Duririg calendar year 1904, 1400 transactlions were reported under the Hart-Scott-fodino premerger notlflication program,
The smaller number, 1119, reflects adjustments to eliminate the following types of transactlonst (1) 9 tcansactlons
teported undec Sectlon (ch(6) and 159 Lransactlona reported undec Section (c) (D) (transactions {nvolving certaln
regqulated Industelen and Cinancial bualnensen); (2) 12 transactions which wete followed hy sepacate notitications for

cone or more additlonal transactlions between the same parties during 1984 (such transactlons are llsted here aa a slingle

v

Hotes

consolldated transactlon); 26 transactions found tao bhe non-reportable; (4) 6 Incomplete transactlons (only one party
In each transactlion filed a compliant notification); and, - (5) 9 secondary acqulaltions ((iled pursuant to Sectlon
00L.30 (a)(4)) reported as result of ceportable primiry transactiona. The table doen not however, exclude 1) competing
ofteras or 82 multiple-party transactions {transactions involving tvo or more acqulring or acqulred persons).

Petcentayes also appear {n TABLE 1,

Detall may not add to total due to rounding.



' TANLE WV
FRANSACTLONG THVOHLVENG CFHE PSSHANUL 0F SECOND REQUESTYH, 1904

Transactiond Involving
the Thnsivance ol

Teansaction Range ——Second Requests e e odeeond Requents Tssaed an g Percentage ofy
. {$ Milliony) . Pransactions in
Total Namber of Each Trangaction Total Number of
. Tyansdactions 1/ Mange Gronp 2/ —Sccond_Nequesty
¥1C DOl TAL ETC DOD TOTAL ETC DOJ 1OTAL FIC  pOJ  1OTAL
l.ess than 15 0 ) ) - 0.y 0. - 2.3 2.1 - 4..2 4.2
15 up to 25 4 9 1) 0.4 ﬂ.l;. 1.2 1.1 1.8 5.6 5.6 12.1 18.3
25 up to 56 4 10 14 0.4 0.9 1.3 1.4 1.4 4.0 5.6 14 .1 19.1
50 up to 100 1] 2 .10 0.7 0.2 0.9 4.4 1.\ 5.6 1. 2.8 14,1
100 up to 150 2 ? 9 0.2 0.6 0.8 . 2.4 A.s 11.0 2.8 9.9 12.7
150 up to 200 2 \ ) 0.2 u.1 0.y 4.2 2. 6.2 2.8 1.4 4.2
200 up to 300 1 2 ) 0.1 0.2 0.1 IR 5.t 1.4 2.8 4.2
100.up to 500 B 4 1] 0.y 0.4 0.6 %9 1.0 1).7 4.2 5.6 9.9
500 up to 1000 1 [ 2 .ll.l n.i 0.2 4.4 4.5 ‘ 9.1 1.4 1.4 2.8
1000 and up 6 - \ 7 0.5 0.1 0.6 10.0 5.0 15.0 2.5 1.4 9.9
At Transactloﬁs N 40 n 2.8 1.6 6.1 2.8 1.6 6.1 41.1 56.1 100.0
1/ During calendar year 1984, 1400 transactions were reported under the Hart-Scott-Rodino premecger notlfication program,

2/

Note:s

The smalier number, 1119, reflects adjustments 1o eliminate the (ollowing types of transactlionssy (1) 9 transactions
reported under Section (c)(6) and 159 transactions reposted under Section (¢} {0) (transactions Involving cectain
requlated Industries and financial businesses); - {2) 12 transactions which were followed by sepacate notifications for
one or more alditional transactions hetween the same parties during 1984 (such transactlons are listed here as a aingle
consolidated transaction); 26 transactions found 1o be non-repoctable;  (4) 6 incomplete transactions (only one party
in each transaction filed a compliant notification); and, (%) 9 sccondary acquisitions (filed pursuant to Sectlon
HO1.30 {a) (4)) reported as result of ceportable primary transactiona. The tahle does not however, exclude 13 competing
offers or 842 multiple-party transactlons (Veansact tons involving two o more acyulring or acguired persons).,

Percentages also appear in TARLE T,

Betail may oot add 1o tatal due to joumbing,



TANLE V.

ACOUERET OGS BY REFOIREENG CFHReESm LD, 194

Threshold M-SR Transact lons JULearanes Q[J"!?Q.'”.fT?hQ!JﬁL!”_‘ Second Rﬁgpcnts Insued
Number 1/ Percent Lo Nanbes T::L;;:anﬁ.xip' Number Txfzg;3:36$125~“'
T A 1 L 0 FiC i0d FiC W01 TOTAL
.
$15 Mitltion 17 1.5 1 ' 5.9 5.7 1.0 - - - - -
15% 44 3.9 1 2 2 1.9 6.0 - i - 2.1 2.)
254 59 5.) ft A 1.6 6.0 20.) 2 - 3.4 - 3.4
504 665 59.4 49 a4 7.4 6.9 14.) 19 20 2.9 3.0 5.9
Assets Only . 327 29.2 n 1 n,6 10.7 19.) 10 19 ).l S;B 8.9
Undetecminen?/ ? 0.6 - - - - - - - - - -
All Transactlons 119 100.0 07 on 1.0 7.9 15.6 L 10 2.8 3.6 6.3
1/ During calendar year 1984, 1400 transactlons were repotted under the "art-Scntt?nndlno premerger notlficatibn program,

2/

Note:

The smaller number, 1119, rellects adjustments to eliminate the following types of transactlonst (1) 9 tcanssctlions
reported under Sectlon (c) (6} and 159 transactions reported under Sectlion (c) (8) (transactions Involving cectaln
tequlated Industrles and financlal businesses); (2) 72 tranaactions which were followed by sepacate notifications for
one or more additlonal transactiona hetween the same parties durlng 1984 (such transactions are lLlisted hete as a single
consnlidated teansactlion); 26 transactinns (ound to be non-repoctabley (4) 6 Incomplete transactions (only one party
in.each transaction filed a compllant notification); and, (5) 9 secondary acquisitions (flled pursuant to Sectlion
801.30 (a)(4)) reported as result of reportable primary transactions. The table does not however, exclude 13 competing
offers or 82 multiple-party transactlions (transactlions involving two or more acquiring or acqulred persons}.,

Seven fllings wete withdrawn before the threshold could he accurately determined.

Detall may not add to total due to roundlng,



TABLY, VI

THANGAMTEIOHE BY ASSICTS OF ACQHIRENG PERSONS, 1904

Al

Adsel fange JMESCR Toansact fons SGleavance Granted Ao FIC or N0 —-—Second E_ﬂueﬂﬁg_lﬁﬁucd____
(S Milliansg) Pevcent .m.- of Percentage of
Number 1/ Percent Numbeer Rzt Rapge Groap Number Aaser Range Group
[N lml il (10N TOTAL ng nn.) FTC  DOJ TITAL
Lesys than 15 29 , 2.6 1 - V.4 - 1.4 - - - - -
15 up to 25 19 1.1 - 2 - 10,5 10.5 - 2 - 10,5  10.%
25 up to S0 56 5.0 2 . R TR T I - 2 - 1.6 3.6
50 up to 100 68 6.1 2 V2.9 4 7.4 - | - s s
100 up to 150 77 6.9 6 5 7.9 6.4 ey - 2 - 2.6 2.6
150 up to 200 T 1.9 2 ) 5 60 1b. - 1 - 23 20
200 up Lo 00 67 6.0 5 5 TR A 14.9 ) 2 4.5 1.0 1.5
100 up to 500 - 102 9.1 . 6 19 9.9 s.0 1 4 1.0 3.9 4.9
500 up to 1000 17 10.5 f “ O Y W 9.4 2 1 1.7 2.6 4.3
1000 and up - 524 6.8 %9 51 Moy 9.7 1.0 25 19 .8 1.6 8.4
Adsets not "
available . 6 2/ 1.4 - . - 25.0 25.0 - 4 - 25.0  25.0
All Transactione 19 100.0 07 an 1.8 1.9 .6 n 4“0 2.8 1.6 6.3

Y

During calendar year 1984, 1400 transactions were reported under the Hart-Scott-Radino premerger notification program,
The smaller number, 1119, reflects adjusitments to eliminate the following types of transactionss (1) 9 transactions
reported under Section {c) (6) and 159 transactions reposted under Section (¢} {8) (transactions Involving certaln
requlated Industriesa and financial businesses);  (2) 72 transactions which wece [0llowed by separate notifications for
one or more additional transactions between Vthe same pacties during 1904 (such Lransactlions are llsted here as a aingle
consol ldated transaction); 26 transaclions found to he non-reportahle; (4} 6 Incomplete transactlons (only one party
in each transaction filed a compliant notification); and, (%) 9 secondary acquisitions (flled pursuant to Section
601.30 (a) (4)) reported a3 result of reportable primary transactions. 7The table does not however, exclude 131 competing
oflers o1 B2 multiple-party transactlona (Lransactions Involving two or more acquicing or acquired persons).

Thin category is composed of 6 newly formed acquicing persons whose assets could not he accurately determined based on

Ssubmitted docoment s 2 private fovestors who do not prepare pecbiongl balance sheets; and, 8 filings which were withdrawn

Nute:

hefore their ansel size could be accurately determined,

Detarl may not add 1o total due to counding,

.



Salen RNange
T3 Miilionn)

U-S-R Transaclionn

TADLY, Vi

TRANSACTIONS (Y SALES OP ACQUIRING PERSONS, 1904

_Clearance Granted to PTC or DOJ
Percent age of

Becond Nequestn inaued

Percentage of

Number 1/ Percent _ Numlier ._Sales Nanye Group Number Sales Range Group
, L™ L] Frc DO TOTAL Frc boJ e by TOTAL
LLenas than 15 61 5.4 1 4 1.6 6.6 0.2 - 4 - 6.6 6.6
15 up to 25 2) 2.1 - 2 - 8.7 0.1 - 1 - a3 A
.25 up to 50 4 Va1 1 2 2.4 4.9 1.3 - 1 - 2.4 2.4
50 up to 100 74 6.6 ) 4 4.1 5.4 7.5 - ) - 4.1 4.1
100 up to 150 51 4.6 i 2 2.0 3.9 5.9 - 1 - 2.0 2.0
150 up to 200 49 4.4 ) 4 6.1 .2 14.) 1 2 2.0 4.1 6.1
200 up to 100 %9 5.1 . 4 6.0' - 6.8 11.6 - 2 - 3.4 3.4
300 up to 500 107 9.6 6 9 5.6 n.4 14,0 3 ] 2.8 3.1 6.5
500 up to 1000 129 1.4 ] 2 6.2 1.6 7.0 ] 2 2.3 1.6 1.9
1000 and up 499 4.6 57 55 1.4 1.0 22.4 24 20 4.8 4.0 8.8
Sales not avallable 27 2/ 2.4 3 - 1.t - 1.1 - - - - -
All Tecansact lonn 1119 100.49 ny ({]] 7.0 7.9 15.6 1 40 2.8 3.6 6.3

Yy

Durling calendar year 1904, 1400 tcannactlions vere reparted under the Hart-Scott-frodino premerger notiflcation program,
The amaller number, 1119, rellects ad justments to eliminate the (ollowing typen of transactions: (1} 9 tcansactlons
reported under Sectlon (c) (6) and 159 Lransactions reporled under fiectlon () (0} (transactions Involving cectailn
tequlated Industeies and [inancial businesses): (2) 72 transactlons which were tollowed by separate notl€licatlions for
one or more additional transactlions between the same parties during 1984 {such transactions ace listed here as a slngle
connol ldated transactlion); 26 transactlons found to be non-reportabhle; (4) 6 Incomplete transactlons (only one party
in each transactiod fited a compliant notiflcation); and, (5) 9 secondary acqulsitions (flled pursuant to Sectlon
801.30 (a){4)) ceported as result of reportable primary transactlons. The table does not however, exclude 1) competing
offers or 02 multiple-party ‘transactions (transactlons Involving two or more acquiring or acqulred pecsons).

Transactiona in this cateqory Include private investors whose sales could not be accurately determined, newly formed
acquicing companies, and withdrawn fitinga, :

Nute: Detall way not add to total due to tounding.



TADLY, VI

THANSACTIONS DY ASSHTS OF ACQUIRED ENTOTY 1/, 1904

o

Asgset Range _M-S-R Transactiona ——Clearance Granted to ¥TC or DOI_ Second  Requesta lasued -
($ Milliona) . Percentage of Ml‘cr'co;raqe of
Nunmher 2/ tercent — Nuaber CoAnet Range Gronp —Numher Aduel Range Group
e nov ree DOy TOTAL . FIC DI FIIC. DOJ TOTAL
.
Lesa than 15 85 7.6 1 5 1.2 5.9 .. - 3 - 1.5 1.5,
15 up to 25 l 106 16.6 10 20 5.4 |o.a' 16.1 S 7 2.7 j.8 6.5
25 up to 50 . 2N ‘ 0.0 15 10 6.4 4.3 0.7 3 8 ,. 1.3 3.4 407
S0 up to 100 175 15.6 RL) | 9.1 4.6 1.7 9 ] 5.1 1.7 6.9
100 ﬁp to 150 a4 | 7.% 6 ] 7.1 }.6 10,7 2 2 2.4 2.4 4.8
150 up to 200 64 5.1 ) ] €1 . 12,5 1.2 1 2 1.6 3.1 4.7
200 up to 300 66 . 5.9 S [}] . 7.6 1281 19.7 . 3 3 4.5 4.5 9.1
3100 up to 500 46 4.1 b 9 0.9 19.6 .4 ] 6 2.2 17.0 15.2
500 up to‘looo 51 1.6 ‘ 1 1] 21.6 5.9 27.5 ) 1 5.9 2.0 7.8
- 1000 and up 63 5.6 12 6 19.0 9.% 20.6 4 2 6.1 3.2 9.5.
Assets ndt
avallable 66 3/ 5.9 ) 8 4.5 12.0 16,7 - 3 - 1.5 4.5
All Tcansactions 1119 100.0 a7 a8 7.9 7.9 19.6 3 40 2.8 3.6 6.3

The assets of the acquired entlty were taken from respunses to ttem 2{(d) (}) (Assets to be Acquired) or from Ttems 4(a)
or 4{b) (SEC documenta and annual reports) of Lhe premerger notification and report form,

N

R

During calendar year 1984, 1400 transactions were reported under the Hart-Scott-Rodino pecemerger notliflcatlon program.
T™he smatler number, 1119, reflects adjostments Lo eliminate the followling types of transactionas (1) 9 transactions
reported under Sectlon (c) (6) and 159 transactions reported under Section (c¢) (8) (transaclions [nvolving certain
regulated Industelea and financial businensses); {2) 72 transactlons which were followed by separate notifications for
one or more additional transactinns hetween -the same partles during 19084 (such transactions are llsted here as a single
consolidated transaction); 26 trangsactions (ound to he non-reportable;  (4) 6 incomplete transactiona {(only one party
to the transaction fited a compliant notification); and, (9) 9 secoadary acquisitions (filed purswant to Sectilon

HOL_ 0 (o) (4)) tepocted as result ol cepoctable primary transactions.  The table does not however, exclude 1) competing
olters o 12 moltiple-party Lrangactions (transactions involviag two o mose acquiting or acquired persons).

v The value ol the assels of the sotity being acquited is not avallable for the sixty-six transactions in this cateqory.

Notes Detatl may not add to tetai due Lo reambing.



TABLE 1K

TRANSACTIONS WY SALES OF ACQUIRED ENTITY J/, 1904

59!." Range N-5-R Trannactlons © __Clearance Granted to PTC or Y Second Requests Ennved
{$ Millionn) Poercentagqe of Percenlage of
Hunber 2/ Percent _ Number _ _ Salea Mange Group __Humber _ Sales Range Group
Fie LiV) e MM TUTAL e voJ e g TOTAL
Lesn than 15 147 :1.| 2 ? 1.4 . 4.0 6.1 2 s 1.4 3.4 4.8
15 up to 25 ‘ 114 10.2 6 ] 5. 7.0 12.1 4 3 1.5 2.6 6.1
25 up to 50 212 9.9 7 16 1.3 7.% 0.8 L 5 0.5 2.4 2.9
50 up to 100 105 16.5 16 9 8.6 4.9 11,5 ] 3 2.2 1.6 1.8
100 up to 150 92 0.2 7 0 7.6 8.7 16.1 5 5 5. 5.4 10.9
150 up to 200 Q0 ' .n 6 10 1.0 231 1.2 2 6 4.7 14,0 0.6
200 up to 300 - 16 6.0 ) 1 6.6 9.2  15.0 - ] - 5.3 5.3
300 up to 500 60 6.1 ? 7 10.3 10.1  20.6 2 6 1.9 8.8 11,8
500 up to 1000 48 I 0 7 16.7 14.6 1.2 3 | 6.2 2.1 4,3
1000 and up 12 6.5 16 9 22.2 2.5 1.1 5 2 6.9 2.8 9.1
f?l??aﬁ?i . 62 3/ 5.5 1 - 1.3 - 1. 3 - t.8 - 4.8
ALl Teandactlonn 1119 100.0 nt 0o 7.8 7.9 15.6 | 11 40 2.0 3.6 6.3

~

<

The sales of the acquired entity were taken from responses to ftem 5 (dollar cevenues) and ltems 4{a) and 4(b) (SEC
documents and annual reports) ol Lhe premerger notltication report f{orm.

AN

During calendar year 1964, 1400 transactions were ceported undec the Hart-Scott-fodlno premerger notltication program.
The smaller number, 1119, reflects adjustments to eliminate the following types of transactlons: (1) 9 transactions
repotted under Sectlon (c) (6) and 159 transactions reported under Sectlon (c)(A) (transactions involving cectain
requlated Induatries and flnanclal buslnesses): (2} 72 transactlons which were f{ollowed by separate notificatlons for
one or more additlonal transactions between the same partien during 1984 (such transactions are listed here as a single
conanlidated transaction)) 26 transactions found to be non-repoctableg (4) 6 Incomplete transactlons (only one pacty
to the transactlon filed a compliant nottlication); and, (S5} 9 secondary acqulaltlions ((lled pursuant to Sectlon

NoL. Y0 (2)(4)) reported as renult of reportable preimary transactiond,  The table doea not however, exclude 13 -competling
offers or 82 multiple-party transactliona (transactlons Involving two or more acquiring or acqulred persons).

174 Tranaactlona In this category are represented by the acquisition of newly formed corporations or corporate jolnt
ventures trom which no sales have been gencrated and the acquisitions of assets which had produced no nales or revenues.

Hoter  Detall may not add to total due to rounding,



S 2-nigit
S1¢ _Code 1/

o1
02
10
h12
i3
14

15
16

17
20
21
22

23

24

Industey Desceiption

Agriculture Production-Ccdps
Agriculture P(oducilon-leestock
Metal Mining

Bituminous Coal and Lignite Mining
0i1 and Gas Extraction

Mining and Quarrying of Noametallic
Minerals, Except Fuels

Building Constcuction-General Contractors
and Operative Builders

Construction other than Building
Construction-General Contractors

Construction-Speclal Grade Contractors
trood and Kindred Products

Tobacco Manufacturers

Textile MIl) Products

Apparel and other Finlshed Products made
from Fabrics and Similar Materialy

tLumber and Wood Products,
Except Furniture

TAULE X

w -

14
10

40

12

12

TNOUSTRY GROUP OF ACQUIRTING PERSON, 1904

_.Auquiring Pecson

Clearance Granted
o Ve o bog

F

nog

Total

Second Requests

. 1usucd

FIC DOJ  Total
1 1 2
- 1 1
- 1 1
q 4 f
- 1 1
\ - 1



2-nigit
51¢_Code 1/

25
26

27

28
29
3o
32
3)

34

35

16

n

Ju

39

Jranes ey

Industley Descriplion

Furniture and Fixtueies
Paper and Allled Products

Printing, Publlishing and
Allled Industries

Chemlicalas and Alllied Products

Petroleum llc“nlnn] and Related Industy i
Rubber and Misc. Plautics Products

Stone, Clay, Glasa, and Concrele Products

Peimary Metal Industries

Fabricated Metal Products, Exeept Machinery

and Transportation Equipment
Machlnetry, Except Electrical

Electrical and Electronic Machinery,
Equlipment and Supplien

Transportation Fqulipment
Measuring, Analyzing and Contralling
Inatiuments; Photogoaphic, Medical

And Optical Goouds; HWatches ond Clocks

Miscellaneous Manutlacturing tnduntsiens

AN LY BN B )

I D

Mol

10

12

29

12
12

16

25

et

AUNIENG IPERSON,  19nA

Yy

o Aeamiring Pecson
Cleatanee Granted

To, IV o
"l“' »

TR

LN
1'n!|’.l_|

P

Second Requeaia

_dnsued
Lo Total

- 1

) )

2 .

| 2

- )

2 2

] 1

{ 1

- 1

1 1




2-l)i.| iL
SIC Code 1/

40

41
42

4
5
17
48
49
50
st -

52

59
54
59

FHINPSTRY GUOUEe ol

Industey Descoiption

wailroad Transportation

Local and Suburban Tranait and
Interurban Nighway Passenqer Fransportation

Motor Frelght Transportation
And Watchousling

Water Transportation

Transportation by Air

Transportation Sacvices
Communicat ton

Electrlc, Gaa, and Sanltary Servicen
wholesale Trade-Purable Goods
Wwholesale Trade-Nomlutable Gonds

Builtding Materials, Mardware, Gacden
Supply and Mobile Home Diralcers

teneral Merchandise Stores
Food Stores

Automotive Dealers and Gasoline
Service Stations

.

FARLE X cont inaed)

Numher 2/

2

24
4
n
11

9
"

ACQUEBILERG

Shegquicing Pernon

PLREGON,

104

Cleagrance Granlt ed

[T

o FIC_ o nody

Ty ronal
1 !
3 3
4 7
2 2
2 /]
- 1
1 3
- |

Second Requests

— 1ssued

FTC  DOJ Total
- 1 ]
] 2 4
- i |
- 1 1
- A A



2-hiqit
S1C Code 1/

60
61

62

6)
65
67

70

1)

75

Industoy beseriptinn

Apparel and Accessomy Hlores

Furnituce, Nome Furnishing, and
Fquipmenl Stores ’

Fating and Ucinking Places
Miscellaneous Retal)

nank ing

Credit Agencies other Lhan Danka

Secur bty and Commodity Brokers,
Dealers, Exchamnjen, and Scrvices

Insurance
Real Fstate
Holding and olher Inventmest Offlces

Notelsa, Rooming llouaes, Camps, and
other Lodqging Places

usiness Services

Automotive Repalr, Secvices, and Gacagqen

TS TRY GRoue o

TALE X oot i)

Mumbey 2/

12

n

16

2

Clearance Grant el Second Requests

ACQUERENG PEsoN, 1904

_Aoyicing Person

To 0 oor ol

Fic ood o retal FIC
2 - 2 -
- 1 1 -
- 1 \ -

. lagued
D04 Total

- 1

L} 1



PARLE X {cont inued)

EMOTETRY GROLIE OF ACQUTIIENG PERSON, 19184

é;glg;;g Y industey Deserdpl fon - o ‘(né.fﬂﬁrlri?gurﬁﬁhnu" fGecond Requests
o PG o DL . Ianued
Nuwler 2/ R R FIC D01 Total
70 Motion Picturaes \ k 2 - - - - - -
19 Amusement and Recreation Scivices,
Brcept Motion Pictuoes 1 - - - - - -
6o flicalth Secvices ‘ 0 4 2 6 1 - 3
9 - Miscellaneous Services ‘ 2 - ) ) - - -
98 Nonclassitiable Entablishments 1 - - - - - -
DV Diversified Companies . 2745 [A 10 65 1 12 ?]
00 Not Available M oy ] - ] - - -
A1 ‘Transactions 1119 "w? an 174 ] 40 mn
AR
3 V4 2-Dlglt SIC codes are part of the system of Standard Industrial Classification eatablished by the U, 8.\Government,

Standard Industrial Classification Manuval, 1972,

txecutive Office of the President - Office of Management and Budget.
The SIC groupings used In thia table wece delermined from responses submitted by fi1ing parties to Item 5 of the
premerger notification and report form.

During calendar year 1904, 1400 tcansactions were reported under the tlart-Scott-Rodino premerger notlflcation program,
The smaller number, 1119, reflects adjustments to eliminate the fotlowing types of transactions: (1) 9 transactions
reported undec Section (c) (6) and 159 transactions reported ander Section (c) (8) (transactions Involving certaln
requlated industcies and financial buginesses); (2} 12 transactiony which were followed by separate notificatlons for
one or more additional transactlons between the same pacties during 1904 {such transactions are tlsted here as a single
consolidated transaction); 26 tcansactions found to be non-seportable; {4) 6 incomplete transactions (only one party
In cach transaction filed a compliant notificartion); and, (5) 9 secondary acquislitions ((iled pursuant to Sectlon
Hnot, Jo (a) (4)) reported ag oa resntt of reportable primary transactions.  The table does not however, exclude 1)

compet ineg oflers or B2 multiple-party transactions (Vtansactions involving two o more acguiring or acqulred peraons).

Teaniactions incladed in this category cepresent newly formed companies, companies with no U.S. operations,
st bl reations taled by vndividaals, and frtings withdrawn betore the iondustiy classification cootd he determined,



2-blgit
HIU Code 1/

01
02
10
12
[ B
14

16

17
20
2t
22

2)

THOIETRY GRrome O

Industey Descriptlion

Agcicultural Production-Crops
AQIlculturai Product lon-Livestock
Metal Mining

Bituminous Coal and Lignite Mining

0il and as Extraction

Mining and Quarrylng of Nonmetall lc
- Minerals, Except tuels

Building Construction-Grneral Conlraclory
and Operative Bullders

Construction other than Building
Constructlion-General Contractors

Construction-Speclal Grade Contractors
Food and Kindred Products

Tobacco Manufacturern

Textile Mill Productls

Apparel and other Finlished Products made
from Fabrlcs and Simitar Mateclals

TAI

Humber 2/

100

X4

Py

AOUERED ENTLTY,

ol

1ana

e Aequired Entity
Clearanee G ant el
L _l"'l\' ot ot

Total

Second Requesis

e

Lssued

Tolal

Numbeo of 2-0lglt

Intra-tIndustry
Transactions

26



TAVE X ot Fnned)
INDUSTHY GROBE OF ACQUIRED ENTETY, 1904

2-bigit
SIC Code 1/ Industey Pescription e e Aequiced Eotity
Clearance tranted Second Requests Number of 2-Diglt
: L o N o el basued A Intra-industry
Number 2/ PTG DOg total FICT 0017 Total —_Transactions
[
24 fumber and Wood Products,
Except Furnlture 11 2 - 2 2 - 2 1
25 rurniture and Fixtures 10 - - - - - - - 6
26 raper and Alllied Products 11 \ ) 2 | - 1 4
27 Printing, Publishing and
Atdlied tndustries 29 - ] 3 - } 3 11
28 Chemicals and Altied Products 1 5 ] 1) 3} 4 7 1 1)
29 fetroleum Refining and Related tndustries 8 | 2 5 2 2 4 2
30 Rubber and Misc. Plastics Products ‘ 21 ] 2 3 - - - 5
)1 l.eather and t.eather Products 1 - - - - - - ‘ -
32 Stone, Clay, Glassa, and Concrete Products 11 ] - 4 2 - 2 7
1) Primary Metal Industsies " | 4 5 0 1 2 10
34 Fabc lcated Metal Products, Except Machinery
and Transportation Equipment 16 ) 6 9 - 3 3 9
1S Hachinery, Except Electrical 45 1 6 9 2 L 6 14
16 Electrical and Electronic Machinery,

Equipment and Supplies 15 9 ? 11 4 1 5 7



2-tig i
HIC Code 1/

)7

jo

J9

11

42

44
15
46
. 47
40
49

50

TANLE

Xt

THINESERY Gaouy o

CAndustey bescription

Transpocrtation Equipment

Mecasur lunﬁ, Matyzing and Contialling

Instrumentg; Photogiaphic, Medical
And Optical Goods; Watches and Clocksy

Miscellaneous Manufacturling Industrien

Local and Suburban Tranalt and

Humlrey

13

Interurban itighway Passeager Transportation )

Motor Frelyght Transpoitation
And Harehousing

Water Transpoctatlion

Tranaportation by Alrc

Pipelines, Except Natural Gas
Transportatlion Servicen
Communlcatlon

Electrlc, Gas, and Sanltary Services

Hholesale Trade-Durable Goods

6

6

A2

10

20

Y

(oot fauaed)

ACQUIRED ENTITY, .

Cloarance Granted
To FIC ot in)

FIc

o

Total

6

(NTR]

Acquiced Entity

Second Reguests

e Ausued
bod Total

[} 2

1 2

4 4

2 3

Number of 2-Diqglt
Intra-1Induntey
—_Transactions



PTADLE X\ ot inued)

PNDUESTERY GROVE 01 ACQUIERED EHEIPY, 19114

2-migit .
H1C Code 1/ Industey Desceiption e s e Deyguiced Ent ey
: Clearanee Granlel Second flequests Numbher of 2-Dlglt
o BC o bod o 1ssued Intra-Industyy
Numdreg 2/ G 00D oLal FTC - DOJ - Total —_Transactiony
, .
51 Wholesale Trade-Nondurable Goods at . ! 2 3 - - - 17
52 Bullding Materlals, lacdware, Garden
Supply and Mobile flome Dealers 1 \ L} 2 - - - 5
53 ‘General Merchandise Stores X 1 - \ - - - ]
54 ¥ood Stores 19 \ 2 ) - 1 1 6
55 Automotive Dealers and Gasoline . .
‘Scrvlce Statlons 5 - - - - - - -
56 Apparel and Accessory Stores 10 - - - - - - 4
57 Furnliture, Nlome Furnishing, and
Lquipment Stores 1 - - - - - - 1
58 Eatlng and Drinking Places (] - - - - - - 4
- 59 Miscellanenus Retall 19 4 - 5 \ - 1 3
60 Bank iny 10 - - - - - - . B ]
61 Credit Aqgencles other than Danksa 10 - 1 ) - 1 1 13
62 ' Security and Commodity Nrokers, ' .
Dealers, Exchanges, and Services 16 - 1 1 - - - .1

6) fnsurance 1S - - - - - - . 23



TARWLE A (eont faned)

, THRIRET Y RO OF ACQUINED ENEITY, 1904 '
2-pig it .
S1C_Code 1/ Induatey bescription PR __Nhuquired Entlty
Clrarance Geantod !imtunTRqusts Numbier of 2-Diqglt
I LU\ ST N 1agued Intra-iIndustey
Mumber 2/ FAC T D000 Tdetal FICT TDOO T Total __Tansactions
L]
64 Insurance Ngents, Brokers, amd Services n - - - - - - -
6% Neal Estate 16 - - - - - - 5 '
67 ~ lolding and other. Investment Oflices 1) - - - - - - 3
70 olels, Rooming Houses, Camps, and .
other Lodging Places 14 - - - - - - - 6
12 Personal Servicen 1 - - - - - - ‘ -
1) Nusiness Services 24 2 . ' 1 1 ) 2 ' 5
15 Automot lve Repalr, Services, and Giaragen ? - \ 1 - \ 1 -
18 Motlon Plctures % - 1 4 - - - -
79 Amyaement and Recreation Servicen,
Except Motion Plctures _ 6 - - - - - - 2
(11} Health Servicen 15 4 2 6 3 - 3 26



LHDUSRY Groue O

2-nig it

H1C_Code 1/

a2
a9
nv

0o

Industry Description

tducational Services
Miscellaneous Services
Divecsifled Companies
Not Avallable

All Transactlions

PANLE X1 (eont ined)

ACQUERED ENELITY, 1904

Acquired Entlty

T ¢ivarance Granted  Second Nequests Humber of 2-Diqlt

To V¢ o I Issaued Intra-Industry
Namhe 2/ FIv D00 Toial  FIC 601 Tetal  __ Transactlons
1 - - - - - - -
S - | 1 - - - 2
50 10 4 14 3 3} 6 2)
o ) - 1 - - - 9
1119 n? ny 175 1 40 71 412

v

2-Digit SIC codes are part of the system of Standard Tndustrial Classification established by the U.5. Government,

premecger notification and reporL form.

puring calendar year 1904, 1400 transactlons were reported under the Hart-Scott-fodino premerger notliflcatlion program,

The smaller number, 1119,

regqulated Industcles and flnancial businecusen);

reflects adjustments to eliminate the following types of transactionsg
reported under Sectlon (c)6) and 159 Lransactions reported under Section () (8)

(2)

(1} 9 transactions
(transactlions Involving certaln
12 transactions which were followed by separate notifications for

one or more additlonal transaclions between the same parties ducing 1904 (such transactions are listed here as a slingle

consnlidated tcansaction); 26 transactions

H01.30 (a) (4)) reported as a resule of

found to be non-reportable;
in cach transaction tited a compliant notification); and,

reportable primary transactions,

(4) 6 incomplete transactlions (only one party
9 secondary acquisitions (flled pursuant to Section
The table does not however, exclude 1)

(5}

competing olters or #2 multiple-party transactions (Lransact ions involving Lwo a0 morte acquiring or acquiced persons).

Transactions in this category include (ilings withdrawn before an indastey group could be determined and newly formed

acquired entities,
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Federal Register / Vol. 50. No. 185 / Tuesdav. September 24

1985 / Proposed Rules

38742

FEDERAL TRADE COMMISSION
. CFH Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission. _
AcTiONn: Notice of proposed rulemaking.

suMMARY: These proposed ruies would
asmend the premerger notification rules
that require the parties (o certain
mergers or acquisitions to file repents
with the Federal Trade Commission and
the Assistant Attorney General in
charge of the Anutrust Division of the
Deparument of Justice and o wait 2
specified period of ume before
consummating such transactions. The
reporting and waiting penod
requirements are intended to enabdle
these enforcement agenzies to determine
whether 3 proposed marzer or
acquisition migh: viciate 'Ne anitrust
laws if consummated and. when

. appropnate, to seek a preiyminary

injuncnon in feceral court to preven:
consummanon. During the seven years
the rules have been 17 efiec:. the Federal
Tracde Camzussion. with the
concurrence of the Assisiant Attorney
Gereral for Anutrust. has amendeg the
- “merger noulication rules severai

s in order (0 improve the program’s
e.ecluveness ang'to lessen the burden
of zompiving with the rules. These
proposed revisions are intended to
further recuce the ¢ost to the public of
compiying with the rules and to improve
the program s effectiveness.
DATES: Comments ziusl De received on
or before Qziober 24. 1933
ADDRESSES: 'Written comments sheouid
be submiited 0 bots (1) the Secretary.
Federal Trade Cormmission. Room 172,
Wash:ngton. DC 20330, arnd (2! the
Assisian: Atcmaey General. Antiims!
Division. Desarsmern: of justice. Room
3214, Wasking'an. DC 28330
FOR FURTHER INFORMATION CONTACT:
John M. Sipple. Jr.. Senior Attorney.
Premerzer Notfizat.on Offize. or
Kennetz M Dawvidsor. Attorner,
Evaluation Qfce. Buroau of
Compet:tion. Room 392. Fedecz! Trade
Commussion. Washiagton. DC 20550
Telephone: {202) 323-34C4.
SUPPLEMENTARY INFORMATION:
Regulatory Fleaibility Ac:

W.th two excestions. the proposed
amendments to the Har:-Scoii-Rec:no
premerger nonlizanen rules are largely
terinizai or designed lo reduce the

en 1o the pebuc of reporiing. The
L .rmission has determ:ned none of the
proposed rules :s a major rule. as that

term is defined in Executive Order
12291. The proposed rules will not result
in: an annual effect on the economy of
$100 million or more: a major increase in
costs or prices for consumers. individual
industnies. Federal. State, or locai
government agencies. or geographic
regions: or. significant adverse effects
on competition. employment, .
investment. productvity. innovation. or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in the domestc
market None of the amendments would
expand the coverage of the premerger
notficaton rules in a way that wouid
affect small business. Therefore.
pursuant to section 505(b} of the
Adm:nistrative Procedure Act § U.S.C.
605(Dh). as added by the Regulatory
Flexibility Act. Pub. L. 96-354
(September 19. 1980). the Federal Trade
Commission cerufies that these rules
will not have a sign:ficant economic
impact on & substanual number of small
entities. Section 603 of the
Administrative Procedure Act S US.C.
603. requinng & final regulatory
flexibility analysis of these rules. is
therefore inappircatle.

Paperwork Reduction Act

The Hart-Scott-Rodino Premerger
Noufication rule and report forra coniain
information collection requirements as
defined by the Paperwork Reduchion
Act. 44 U.S.C: 3501 ef seq. These
requirements have been reviewec and
approved by the Office of Management
and Budget (OMB Control No. 308+~
0005). Because the proposed
amendments would affect the
informaton collection requirements of
the premerger nottfication program. the
proposed amendments have been
submitted to OMB for review urder
sect:on 3504(h} of the Paperwork
Reduction Act. Comments an that
submission may be directed 10 the
Office of Information and Regulatory
Affairs, Office of Management and
Budget. Attention: Desk Officer for the
Federal Trade Commussion.

Backgrounad

Section 7A of the Clavion Act (“the
act”), 15 U.S.C. 18a. as adced by section
201 and 202 of the Har-Sco!!-Rodiznc
Antitrust Improvemesnts ¢! of 1976,
requires persons contemplating centain
acquisitions of asse's or voung
securities lo give advance notice to the
Federal Trade Commission (hereafter
referred to as "the Commission™} and
the Assistant Altorney Generalin
charge of the Anutrust Division of the
Department of Justice (hereafter referved
to as "the Assistant Attorney General”}
and o wait ceriain designated periods

before the consummation of such
scquisitions. The tansacuons to which
the advance notice requirement is
applicable and the length of the waiing
penod required are set out respectiveiv
in subsections (a) and (b} of section T A.
This amendment to the Clayton Act
does not change the standards used :n
determining the legality of mergers and
acquisjtions under the antitrust laws.

The legislative history suggests
several purposes underiying the act.
First. Congress clearly intended 10
eliminate the large “nucdrught mesger.”
which is negotiated in seccet and
anncunced just before. or sometimes
only after. the closing takes place.
Second. Congress wanted to assure the!
large acquisitions were subjected to
meaningful scrutiny under the anutrus:
laws prior to consumrzation. Third.
Congress provided an opportun:ty {or
the Commission and the Assis:ant
Atiomey Generai (who are sometimes
bereafter referred to collecuveiv as tne
“antitrust sgencies’” or the “enforcement
agencies”) to seek a court order
enjoining the complenon of those
transacuons tha: the agencies deem 0
present significant anutust problems
Finally. Congress sought to facilitate an
effective remedy when a chalienge by
one of the enforcement agencies provec.
successiul. Thus the act requires tha! ine
agencies receive pnor nouficanan of
sigruficant acquisitions. provides certain
tools to facilitate a prompt. thorougn
investigation. and assures an
oppornunty to seek a preliminary
injunction before the parues are lega:l;
free to complete the transacuon.
eliminating the problem of unscrambnn;
the assets aftes the transacucn nas
taken place.

Subsection TA(E)(3) of the act. 13
U.S.C. 18a{d)(1]. direc:s the Comm:ssion
with the concurrence of the Assistant
Attorney Ceneral. in accordance with 3
U.S.C. $33. to require that the
notification be in such form and conta:n
such information arnd documesntas,
material as may Se necessary and
appropriate to determine whe:ha:r the
proposed transac:uca mav. if
consumma'ec. violate the anutrust laws
Subsecton TA(d){2) of the act. 153 L.5C
18a{d)(2}. grants the Comm:ssion. w.th
the concurrence of the Assisiant
Attorney General. in accordance w =
U.S.C. 333. the authonty (A to deline
the terms used in the act. (B; o ¢ve
additonal persons or transacians |
the act's Not:fication and wa:ung pe~i::
requirements. and (C) to prescribe soc-
other rules as may be necessa= :~2
eppropriate to carTy oul the purposes ¢f
section TA. )

[




Federal Register / Vol. 50. No. 185 / Tuesday. September 24.

1985 / Proposed Rules 38713

On December 15. 1976. the
Commission issued proposed rules and a
proposed Notification and Report Form
(“"the Form™) to implement the act. This
proposed rulemaking was published in
the Federal Register of December 20.
1976. 41 FR 55+88. Because of the volume
of public comment, it became clear to
the Commission that some substantial
revisions would have to be made in the
original rules. On Juiy 25. 1977, the
Commission determined that additional
public comment or: the rules would be
desirable arnd aoproved revised
proposed rules and a revised proposed
rotification anc Repert Form. The
revisec ruies and Form were published
ir. the Federai Register of Augus! 1, 1977,
42 FR 29025 Adaienai changes in the
revises ruies and Form were made after
tze close of (e comment period. The
Commussion formailv promulgated the
fizai mules ar2 Form and issued an
zecompanving Siatement of Basis and
Feumpose en July 10. 1978, The Assictant
Auorney Ceneral gave his formal
concurrence 20 july 18. 1978, The finzl
ruies and Form ar:d the Statement of

~Bae:s anc Purpose werz published in the
Federal Register of juiv 11,1678, 43 FR
33187, and became effezuve on
Seriembesr 3. 1975,

Tre rules are dividud iRiL (Rred parts
which aprear at 16 CFR Part 601, 802,
&72 3C3. Par: 801 deiines a aumoer of
the terms used in the act and rules. and
ex;.ains which acquisiions are supject
t the reporung and waiung peniod
tequirements Part 502 contains a
numiber of exempuions from tlese
reguirements. Part 803 expiains the
procecires {or complving with the act.
Tae Nouficaucn and Repor: Form.
wi.zhis compisted oy perscns regquired
1= file not:fication. 15 an appendix to
fars 833 of the rules.

nree changes have been made in the
premerger noufication rules since thev
were firs: promulgated The first was aa
increase i the mimimum deliar valee
exempnon contaned in § 802.20 of the
ruies. This amendmen: was preposed in
ir.e Federal Register of August 1C. 1979,
45 FR 47095, and was pubiisned in finai
ferm ir the Federal Register of
Novemter 27,1970 &5 FR 60781, The
sceond amensiment replaced the
requiremant that cestain revenud data
for the vear 1972 be provided in the
Nouficzanon and Repert Form with a
recuiremen: that comparatie data be
providec forthe vear 1977 This change
was made because total revenues for
the vear 1677 broken dowr By Standard
Indusimai Class:fizanion (SiC) codes
became avaiiatie {rom the Bureau of the
Censue The amendmen! appeared :in the

Federal Register of March 5. 1980, 45 FR
14205, and was effecive May 3. 1980
The third set of changes were
published by the Federal Trade
Commission as proposed rules changes
in the Federal Register of July 23. 1981.
46 FR 38710. These revisions were
designed to clarify and improve the
effectiveness of the rules and of the
Notification and Report Form as well as
to reduce the burden of filing
notification. Several comments on the

proposed changes were received during -

the comment penod. Final rules which
adopted some of the suggestions
received dunng e comment penod but
which were subsianually the same as
the proposed rules. were publisned in
the Federal Register on fulv 29. 1983. 48
FR 34427, and became effecuve on -
Augus: 29. 1983.

in additon. the Notificatuon and
Rerort Form. found in 16 CFR 803
{Appendix). has been revised rwice. The
new versions were appruved by the
Qifice of Management anc Budget on
December,29. 1981, and February 23.
1952. respecniveiy. Since tha! lime the
Noufication and Report Form. inits
curren: version with some additional
minor clarnficauons. has been approved
by the Office of Managemen! and
Budze!. The most recent approval came
on Sepiember 14. 1964,

The genesis of this set of proposed
changes to the premerger notificanon
rules is a connnuing efics by the
Commission to reduce the burden of

was the focus of a Nouce of Regquest {or
Comments the Comrmission published in
the Federal Register on Julv 2. 1982, (47
FR 29182). Witn !wo exceptions the
amendments to the ruies proposed 1n
this Notice are based on that Request
for Comments. the comments received
as a resu!t of that Request. and reiated
burden reduction efforts. The proposals
seek to accomplish this reduction by: (1}
Narrowing the types of acquisinons that
must bz reported through the .
notification process. (2) reducing the
documents or information that must
accompany asufications. and {3}
clarifving the meaning of the ncufication
rules. The two propesals that do rot fit
this descriptior. are discussed separate!y
below.

The 1982 Reques! for Comments
outlined four approaches to reducing the
burden of the notification program. thres
¢f which form the basis of sorme of these
proposed amendments to the rules The
approaches to burden recduction ¢n
which comments were requestcd
included: narrowing the coverage of the
rules by raising the dollar threshoids
that determine which acguisitions must

be reported: setting separate higher
dollar reporang thresholds for
acgquisinons in some industries:
eliminating one or more of the
successive reporting requirements for
additional acquisitions of voting
securities: and. alowing persons filing
notifications to refereace information
snd documents filed in previous
notifications, rather than require them to
resubmit those materials.

The Commission is proposing to raise
one of the dollar thresholds that
determine the coverage of the rules but
not the one discussed in the Request for
Comments. The Request discuasec
raising the statutory $15 muillien
minizum size-of-transacsion cntena of
section 7A(a){3)(B) to 825 million. This
discussion was premused in part on
statistics from transactions filed in 1981
showing the enforcement agencies had
demonstrated a lower level of interest :n
transacuons of less than $25 mullion. It is
clear from statistics covening 1982 and
1983 that the pattern of lower
enforcement interest does not persist o
the subsequent years. Consequen:iy ke
Comsussion has not pursued that
approach.

The Comrmussion has. however.
includedthree proposals o this Nouce
that would narrow the coverage of (e
rules. In proposal 6. the Commission
would raise the doilar threshold ia
§ 802.20(b} anc thereby reduce the
number of acquisitions vaiued at §15
million or less that are reportapie. In
proposal 7. the Commission wouid aéz ¢
new rule. proposed § 802.3S. to exem 2!
the acquisition of an emplover's vouns
securities by certain employee trusts. in
proposal 4. the Commission would n2
longer require a notificaton for ceriain
small acqusitions where the parues hac
previously filed a noufication.

The Cormmission has not found a
basis for establishing separate
thresholds for different industnes The
Request for Comments notec doubts
that such system could be devised.
Further study has confirmed the
difficulty of defining industes anc
establishing separate threshoids. [n
aroposal S, however. the Commission
wouid establ:sh a higher thresnold fo-
acquisitons of carbon-based munerais i
proposed § B02.3 and wou!lc exemp:
ennreiy acquisinons of certa:n h:nds of
real property that are defined =
procposed § 802.2.

The Commussion has no! progoses i
eliminate any of the sequentiai
thresholds for reporting :ncreasés
holdings of voting securiites. The
Commission continues to find an
increase in the percentage of secunnes
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i by a person to be a matter that can
uave competitive significance.

The Commission adopted the
suggestions in the Request that persons
filing noufication should be permitted to
incorporate by reference certain
previously submitted documents and
information when it promulgated
§ 802.3(e} in 1983 (48 FR 34438 (July 29.
1983}). On the basis of experience with
this rule the Commission would in
proposal 10 now further recuce the
materials thet must be submitted with a
notification. A new section. proposed
§ 803.9. would replace exisung
§ 802.3(e). In proposal 12 the
Comm:ssion wouid aiso reduce the
information required by the Noufication
and Report Form.

In addiuon to these approaches. the
Commuission seeks 10 reduce the burden
of the notification program by s series of
amendments o clanfv the meaning of
these rules. largeiy by codifying infermal
interpretations of the Commussion staff.
These amencments inciude: @ method of
calculating the assets of a newiy-forsied
entity 1n proposal 2: 3 method of
caiculaung the percentage of voung
securities a person hoids in proposal 3. a
descmpnon of acquisitions that are
exempt because they are i the ordinary

wrse of business in proposal §: the
..quirezents for giving notice to an
acguired entity in proposal 9: the ume
when the statutory waiting penod
beg:ns for notfications of the formation
of joint ventures 1t proposal 11: snd a
senes of changes to examples in the
rules to reilec: amendments to the rules
in propesal 13.

Finally in proposal 1 and proposal 8
the Commission addresses matiers other
than burden reduction. Proposal 1 would
acc a new rule 1o cover a form of
transacncs :fat has become
increasinglyv prevaient. The proposed
rule wou:C require perssons to file
noulications for acquisitions mace

through entities whose principal purpose .

is to make the acquisitions & if the
acgusinons had been made directly.
Proposal £ ~ould eitminate a little ysed
easolion (O ensure Lhd: cenain
@cquisitions are sudjec: to mean:ngfui
antiirustreview.

The Commission invites interesied
perscns 0 submit comments on the
nature and scope of the problems
descnbed in the Proposez Statemen! of
Basis and Purpose as well as the
apcroprizieness of e proposed
amensments (o the rules as soigtons ‘o
thoes pratiems The Commussion invites

‘el attention ‘o proposal i

-ancermung the "acquisition vehicle”
reiel propesal 5 {conzeming the
exempuzn of ceriain kinds of assets).
proposal 6 'concerning an increase it an

exemption thresnold) and proposal 7
{(concerning an exemption for
acquisitions by employee trusts)
because each of these determines for a
substantial number of ransactons
whether an acquisition must be
reported. In addition propesals 1 and 7
deserve attention because these
smendments respond to ongoing
developments in the form and mananer of
making scgquisitions.

The thirteen proposals in this Notuce
are arrangec. to the extent that clear
exposition permits. tn the order they
would appear in the Code of Federai
Regulanions.

List of Subjects
16 CFR Par:s 801 and 802
Antitrust. )

16 CFR Por: 803

Antitrust. Reporung and
recordkeeping requrements.

Proposed Statement of Basis and
Purpose {or the Commussion’s Revised
Premerger NonficaGoo Rules

Authority

The Federai Trade Commissicn
proposes these amencments to the
premerger notfication rules pursuant t0
section 7A{d) of the Ciayton Act. 15
U.S.C. 18a(d!. as added by secaon 201 of
the Hart-Scott-Rodine Anttrust
Improvements Act of 1976. Pud. L 94~
433. 90 Stat. 1390.

L Sections 801.1(n) and 801.5
Acquisition vehicles

The Commission proposes 1o amend
its rules to require persons intending to
make acquisitons through certain
entities to fiie notifications as if they
were making those acqusitions direc:ly.
Although the premerger notification
rules subject many indirect acquisitons
to antitrust review. acquisiions made
by entities that are no! “conuoiled” by
other persons Fequexntly are aot
reportable. The Comrmussion has
coticluded that such acquisinans should
be reportable if the enary's main

function is 1o make the acqusition and if

the acquisition would have been
reportable had the entity’'s owners made
their acquisitions directly instead of
through that eauity (or "acguistticn
vehicie”}). The Commission proposes to

-add a new rule, progosed § 801.5. 1o

require owners to fiie notifications for
acquisitions made by entities deemed 0
be acquisition vehicles. The defimition of
the term “acquisition vehicle” wouid be
placed in proposed § 801.1{n).

For tax and other business reasons.
many acquisitions are made by & newly-
formed entity. The owner of that entity

typically contributes the capital or
arranges for loans that are used (o maxe
the acquisiton. Commonly, after an
acguisition is completed the legal
existence of aither the scquired entity or
the newly-formed entty is dissoived in ;3
statutory merger.

In most transactions. this formation of
an egtity to make an acqusiuon has ng
effect on the parties who are required 1o
file premerger nouficatons. Typicaily
the newly-formed entity is a whoily
owned subsidiary of an existing
corporation Because. pursuant to
§ 801.1{a){1}). the subsidiary i1s conuoilec
by its parent corporauon. the rules deem
the “uitimate parent enuty’ to be the
acquiring person. Accordingiy the pre-
existinlg parent corporation is raquired
to file a premerger notification wnether
or not it creates a subsidiary to ellect
.the scquisition.

As the Statement of Basis and
Purpose 1o § 801.1{a}{1] notes. if th:s
were not the result "tie ultimate paran:
ennity would be able to evade the
requirements of the act by manipuiating
the {subsidiary].” 43 FR 33456 (Juiy 31.
1978}. Quite apar: from the quesuor. of
evasion, that filing obligation is
appropnate because the parent
corporation is the real party i interes:
The subsidiary. whatever the reasons
for its cceation. i3 not & funcnoning
business. at least not untii the
acquisition is completed. It 1a a sheil
incapable of corporate acuon unti
capital and corporste purposes are
suppiled by its owner. The ulimate
parent entity 1s. therefore. the acquinn
person. Moreover. it is the controi
obtained by the parent anc the potenta!
for anticompetinve effects from
combining its business with that of the
acgquired enuty that the act seers (o
have the enforcement agencies review

These reasons for requiring
notifications alsc spply to some
acquisitions in which owners of
acquinng entities do not fit the
premerger ruies’ defimtion of an
“uit:mate parent ennty.” if. for examls.
four corporations each acguire 25
percent of the voting secuniues or asse’s
of anather corporation, the acguisiticn
would be reportable (assuming the ac: ¢
size-of-person. size-of-transacuon anc
other notification critena are sat:siiec!.
The four separate transactions wouic >
examined to determine if ownersa.; 2f
the acquired person’s voung secur.iies
or assets by any of the four is likeiy 10
lessen compeution. If. for purposes of
acguinng the voting secunities. the four
were to Cres(e an entity tg make the
acgzu:sition. the anttrust interest :n the
transaction would be unchanged. In fact.
such acqusitons typically are followec
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/ a statutory merger that is not sabject
10 the rute’s notification requirements
and that transfers direct ownership to
the four owners. In those instances, ot
only is the antittust interest in the
transaction the same as in 2 direct
acquisition. the resuiting legal mzhts in
the busineas are identical: each wouid
then directly own 25 percent of the
shares of the ecquired business.

Nevertheless. existing rules do not
corsider any of these onniers to-be s
parent of the scquiring entity (because
they do not control the entity as that
term: is defined in § 801.11a)(b). i.e.. none
has either 50 percent of the voting
securities of the entity or the cantractual
power to designate a majority of its
hoard of dire<iors). Although the
objective critesa of the existing rules,
like the one defining conzol have been
the key 1o making the premerger review
prograIm workabie in mest
tirzumstarces. the consequence here is
that cwners mav not be ':qr.;'ed tn
repart the acguicition. In fazi the
tramzacting mgh! not Ye reportable by
anvore.

Two examsivs illusirats how the rules
da o abwovs muke suck ‘ransactions
roporenhie aad swhy thot rescl s
inapprogriate. If the ety ‘ormed for
the purpess of making the acguisition is
a pdrinersiig. ils owners are aot
required (0 report acquisitivns made by
the entiiv. If the entity is a corporate
joi=: vezmture, the transaction alsc may
not be reporiabie.

The partnership ruzsaciion is eadsier
¢ {ollow. Assume the four corporations
art competitors of each other and of the
firm to be acquired. Assume further that
each irm is valued in excess of St
tiil.on. The formation of the partaership
is not reportable because § 801.40
covers the formation of only
corporaticns. not partnerships. The
acyuisition by the partnersasp is aot
reportable because the parmership does
nc! mect the size-ol-pegson test of
section 7A(a)(2! (that is. it does not have
total assets or annzal net sales of $30
million or more}. and it is not conwrolled
by any other person. For reasons
discussed below in this Notice in
conzection with the proposed changes
1o § 801.11. the prerzerger rules to.oot
couri! the aver $1 biilion in cash that will
be coniribcted to make the acquisition.
thu: the partnership is consicered too
small to be reguired o regostits
acquisitions. Morecver. a partnesship

“dues no: {it §801.1{bi’s defliniion of 3
controlled entity undzr exisung informal
1atersretations Unless e partmership
has other assets. ne part of the
transacticn will bereporiabie, even
though the size of the firms and their

market shares in this example soggest
that the acquisition sbounid be cosely
reviewed. )

The same transaction. if porsoed
through a cofporsts jomt veange, would
not be repartable i the scqnisition were
undertaken with loans {that were ot
guaranteed by the persons forming the
corporatioc] or if the voting securities in
the new venture were vajued at $15
million or less. Section 801.40 counts
cash and loans extended or goarantesd
by the owness as assets of the joint
venture. Thus only if tre newly-formed
corporaton had received cash or owner-
gearanteed loans to make a 81 billion
acjuisition would it meet the size-of-
pesscn citeria of section TA(a){(2) of the
act And only if the securities were
valued 3! more than $1$ million would
size-of-ransaction criteria be met and .
the transaction not be exempt undar
§ 802.20. If either criteria is not met. the
formation of the ccrporete joint venture
would not be reporiable. The {ailure to
reguire the reporting of acquisitions by
newly-{ormed entities whose only assets
are cash or loans [see discussion of this
issue in proposal 2 below} has become a
significant omission in certain
circumstances because of the growing
popularity of leveraged buyouts io
which loans are secured by the assets
being purchased. If the four compettors
obtained Linapzcing in the manner
described or valued votng secunties at
$1S muilion or jess. neither the formation
of oor the acquisilion by their corporate
joirt vesture would be reportable.

Evexn i the formation and subeequent
acguisition were reporiable, the result
under the existng rules would not
provide a fully sausfactory opportunity
10 review the acguisition. Because the
formaticn and acquisition transacuaons
would be reported separately, the
notification of the formation would
show severai fimns forming 8 joint
venoure corporation which at that time

.had no business. The second transaction

would show that corporation {or
“acguisition vehicle™) acguiring an
existing business. In neither case would
the notification by the newly-formed
company be directly helpful for antitrust
anaiysis because it has no business and
cannot reflect on its notification form
the poteanal anticompetitive effects of
the acquisifion. And because the timing
of the notification requirements for the
two transactions are separate it is
possible the enforcesment agencies could
lose the advantage given them by the
act in obtaining information from the
owners of the new corporation through
reques:s for additional information. L.
for example. the acquisition vehicle
were formed sixty days prior to filing for

the ssbsequent scouisition. the
enf{ogrcement sgencies might have no
indicaton of what 1 the intended targe!
snd no basis for preventing the joint

- veature iL by itself. it does not violate

the antigust levws. When the acgaisition
vehicie files for the subsequent
acquisition. s motificstion is likely to
provide little todication of the
competitive overizp that could exist as a
result of the transition. Moveover. the
owners might be bevond the reach of the
enforcement agencies’ demands through

Jrequests for sadditional informagon.

In order to ensure acquisitions by
newly forraed non-controlied entities are
reportable and an opportuaity for
examnining competitrve consequences of
such scqusitions. the Commuission
proposes to treat such transactions as if
the owners of the acquisition vehicle
had directly acgquired the voting
securities or assels of the acquired
person. The existing definition of

“person” in § 801.1(a}{1} is designec 10
prevent avoidance of reporting

obligations by making the formauon of
subsidiaries irrelevant. Similariv.

_ proposed § 8015 would eiirunate ail

woquiry into the reasons owners chose
the orgaruzational form used to mase an
scquisivon The proposai sbouid reduce
any bias cresled by existing rules 1o
strycture ransactons io less efficient
farm io order to avoid filing a premerge:.
nouficztuon. It would thersoy
supplernent § 301.90 which requires such
tranaachioas to be reported if the
crestion of the acquisition velucie had
“the purpose of svoiding the obligation
to comply with the requirements of the
ac.” Ip addition to shaping the reporung
obligation sccording o the subsiance of
the transaction rather than its form. the
preposal would eliminate the anomaly
undér existing joint vesture rules that
makes it possible for a persor scquinng
voting securrties or assets (v.h.rcu:-
newly-formed entities) to compiete its
waiting period before the waiting pericd
for the newly-formed enut'v s acgquisition
begins.

The Commission believes it has
aathority. with the concurrence of the
Attorney General. to treat these
acquisitions as if they were made by the
owuers of the acquisition vehicle on the
following grounds: the requitement in
section 7Ala) of the act thet persons
who acquire voting securities or assets
“directly or indirectly” file notifications.
the sutharity in section 7A{d}{2)(A] to
~define the texrras used in [the act]”
including the te=ms “directly.”

“indirectly” and “hold." anc the
authority in section 7A(dK21C] to

“prescribe such other rules as mey be
necessary and appropriste to carTy ou!
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2 purposes of [the act]™ including
treating transactions which have similar
characteristics in the same manner.

The Proposed Rules

The proposed acquisition vehicle rules
have five principal elements. First.
§ 801.5(a) states the general rule that
scquisifons of voting securities or
assets by an acquisition vehicle are
stributed to its owmers on
proportional basis. Second. an
acquisition vehicle is defined in
§ 80.1.1(n} as an entity formed or svailed
of principally for the purpose of making
acquisitions. Third, § 801.5{%
establishes the method for calculating
the number of voting securities that will
be attributed as a result of an
scquisition by the vehicle. Fourth,
§ 801.5(c) does the same for calculating
the value of voting securities and asse's
that are attributed. Fifth. § 801.5(d)
descibes the croumstances in which
voting sezunties and assets will no
longer be atzibuted to owners of
acquisition vehicles.

The Generc/ Rule

Proposed § 801.5(s) is designed to
treat owners of acquisition ven:zies as if
they were the scquisition persons

iking the scquisitions direct!y without
e agency of the acquinng vehicle. The
efTect of this paragragh and these
proposed ruies is 10 require an owmner of
az acquisition vehicie to fiie a premerger
notification in circumatunces where the
proportion of the acguisition aftributed
to it and any other voting securities or
assets it hoids combine 1o mee! or
exceed one of the reporung thresholds
of § 807.1({h). Proposed § 801.5 does not
alter the reporting obligation arising
fom the formanon of & join! veature
under § 801.40 or the reporung
obligatinn of the acquisition vehicle,
which may be required to file
separaiely. — .
The Definition of Acguisition Vehicle

The definition in proposed § 801.1(n)}
is formulated to include a3 an
scquisition veaicle any entity that
takes an acquisiuon but conducts little
or no business acuvity apart from ..
activities involved in making the
acquisition Thus. the definition applies
to any type of ennity {(corporation.
partmership. trust. eic.) or combination
of entities. whether newly-formed or
already existing. as long as its principal
purpcse is tc make ar acquisition. The
“efiniticn is not hmited 1o entities

ested as evasion devices. This rule
«priies to all new entines éven where
the formaticn of the extity 1s dictated By
sound business reaszns. It includes all
entities except those that are

established ongoing businesses.
Owners of an ongoing business are
required to report acquisitions of that
business only if the transaction mesets
the criteria of § 801.90. that is. if :
stuctured “for the purpoae of avoiding
the obligation to comply with the
requirements of the act.” This is made
clear by a proposed new example to be
added to that rule.

The Number of Voting Securities
Acgquired

Section 801.13 establisbes the method
of determirung how many voting
secunties are heid as a result of an
acquisition. According tc that sechon.
an scquiring persan hoids already heid
voting securities, those to be acquired.
and, as a result of proposed §801.5.
those Teated as heid or to be held.
Proposed $601.5(b) provides the formula

" for determining bow many shares heid

by the acguisition vehicle are stinbuted
to each of its owners. Paragraph (b}
establishes rwo methods. one for an
acguisition vetucle that is a single
corporstion and the other {or all other
kinds of scquisition vehicles.

Where the single corporation rule -
applies. each owner mult:plies the tota]
number of voting securities which will
be heid by the scquisition vehicle (for
example. 1000) trzes the percentage of
shares in the vehicle the owner holds
{({or example. 25 percant} and that will
give the number of votng securities to
be treated as acquired through the
acquisition vehicle (that is. 1000 x .25, or
250 voting securities). These voting
securities would then be added to azy
other voting securities heid by the
owner 1o determine if it had a reporang
obligation.

In other circumstzcces the number of
voting securities helc by each owner is
determined by the owner's beneficial
interest in the acquisition vehicle. The
use of beneficial ownership citeria is
designed to facilitate the calculation of
proportional interests where s series of
entities including corporations and
parterships obtain complex interests in
an acquired entity. For these
transactions the formula is the same:
only the calculation of the percentage is
different. Each owner multiplies the
total number of voting securities the
acquisition vehicle will hold by the

Jarger of the following ratios: (1) the

proportion of profits of the scquisition
vehicle to which the owner woulid be
entitled if all profits were distributed: or.
(2} the proportion of assets to which
each owner would be entitled upon

- dissolution of the acquisition vehicie.

The Value of Voting Securities and
Assels A ; )

Section 801.14 establishes the method
of determining the aggregate value of
voting securities and assets heid as &
result of an acquisition. The aggregate
total for each owner includes. among
others. voting securities and sssets
acquired by the acquisitios vehicie that
are attributed to it by proposed
§ 801.5(¢). The attribution rules of
paragraph (c) are calculated in the same
fsshion as the pumber of voting
securities are calculated under propcosed
§ 801.5(b). The difference is that the
dollar value treated as acquired by the
owner is determined by multiplying the
aggregate value of voting secunties and
assets held by the acgquisinon vehicle
instead of by multiplying the total
number of voting securites heid by the
acquisition vehicle.

When Attrbution Cecses

Proposed § 801.5(d) declares that
voting securities and assets held by an
eatity shell not be wreated as held by ity
owTiers whea the entity ceases to be ar
acquisition vehicle. An enuty ceases o
be a2 acguisition vehicle. pursuant o
the definition in proposed § 801 1(n).
when il commences acive managenent
of ¢ business.

Affigovits Required

The Commu:ssion precposes to estiblsh
new procedures to inform the acquired
person of the scquinng entity’s status as
an acquisition vehucle and the
consequent obligation of the acquired
pesson to file notifications in responss
to filings by the owners of the vehic'e.
The new requirements are similar to
those required by existing and propossd
§ 803.5(a) which requires persons buyving
voting securities to notify the isasuer of
its cbligatons to file 8 premerger
notification form. The new procedures
will require owners to attach an
affidavit to their notification and repor:
form= stating that they have notified the
acquired entity of the owner’'s status a3

" an scquiring person. The proposed

procedures would be contained in a rew
paragraph (c) of § 803.5 These
amendments are discussed and set out
in proposal 9 of this Federal ReZister
nouce.

EFeces on Other Rules

In addition to rules 801.13 and 80134
mentioned sbove. severa! other rules are
affected by the addition of tie
acquisition vehicle rule. Th:s section
mentions some of those rules. This is nuf
an exhaustive list, nor does it provide
comprehensive treatment of each rule
discusaed.
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Secuon 801.1(0){2) Entity: The term

“acgquisition vehicle™ is &
characterization of the legal status of an
entity. Thus any entity—corporation.
partnership. trust, etc.—is an acquisition
vehicle when it meets the definition of
proposed § 801.1(n!.

Section 801.1(b} Control: The
acquisition vehicle ruies do not alter the
definition of control or the roles based
on control. Thus an entity may be both
an acquisition vehicle and controlled by
an uitimate pareat entity. Where both
statuses exisi. persons hoiding a
minority of the voting securities of the
aczuisitioa vehicie will have theiwr
obligation to {ile notifications
determined by proposed § 801.5. Persons
holding a majonty of the voting
securities in 3 corporate acquisition
vehicle will be the vehicle's ultimate
parent entity and will be required to
report accordingiy.

Cerzin premerger rules that come into
operation oniy when an entity is
controlled never have an effect on
owners of minonity interests of
acquisition veaicles. For example the
“secondary acgeisiuons” described in
§ 801.4. the “controiled issuer™ threshold
of § 802.20(b} and § 802.5i(b) all require
the person addressed in the rules to
hive a contralling 1nierest.

Sec:ion 801.2¢¢] Hola: The premerger
rules’ “hoid” concept is the means by
which the a:quisition vehicle rules are
integrated with the rest of the rujes.
Propuscd § 8015 requires owners of
acquisition vehicles !o treat the number
of veting securities and the value of
as<sets heid by the vehicle as held by the
rfwners on a2 proporiona!l basis.

Sectron 801.2 Ac uiring and

operation o{ lhe hold ‘:mcept that the
owness of 2n acquisition vehicle become
“acquinng persons” when the vehicle
Imah8S an acqws.tic.. However owners
ds not aulomatics aiiy become “acquired
persons.” In a transaction descnibed by
.5 801.31. for example. those accepting a
non-cash tender ofier of the acquisition
vehicie's secunties would not hoid
voting securities of the owner uniess the
vehicie were also a controlled person.
Qwners do not become acguired
pessons solely because the vehicle is an
acquired person. .

Seclon 801.20 Vaiue of voting
~-rurities and assets o be acquired:
Whes an acquisition vehicle acquires
asse:s of voung secunties. it must value
them ip accordance with § 801.10. The
cw=scs of the vehicie then appiv

aopesed § 801.5!c) to determune the
Do“ on of that value attnibutatle to each
nithem.

Scciior 891.:2 (2) cad (b)
Telzuloting percentcges of voting

securities: When an acquisition vehicle
saquires voting secaribes. esch owner
must first determine the mumber of
voting secarities of each class attributed
to it by proposed § 80LS{b). and then
calenlate according to proposed

§ 801.12(b) the percentage of voting
securities it hoids.

Section 80120 Acguisitions
subsequent to exceeding threshold:
Owmers of scquisition vehicles are
required by § 801.20 to recalculate their
entire holdings to determine if as a
result of the vehicle's acquisition the
owners will meet or exceed a reporting
threshold. Similarly. owners must
calculate whether they continue to
qualify for the fve vear exemption
provided by § 80221 or the amended
tender offer exemption of § 802.2

Sccion 801.30 Tender offers and
acguisitions of voting securnities from
third perues: As with other rules. each
owner must determine for itself whether
it has reportung obligations under
§ 801.30. If such obligations exist. the
acquisition vetucle cannot acquire
voting secunities until all of the statutory
waiting periods have expuwed. To take
down shares before then would transfer
the shares to a person {one of the
ownerss) in violaton of the premerger
rules. The acgquired persor must file a
separate gotification in response o
filings from each owner. .

Sec:ion 801.40 Formotion of joint
venture or other corporguors: Owners
can have an obiigation to file
notificatiors for the formation of an
acquisition veacie under § 801.40 as
weil as a separate obligation to report
acquisitions of the velucle under
proposed § 801.S. The vehicle also can
have s separate obligation to report
when it makes acqusiuons.

Proposed §§ 802.1, 802.2 and 802.3
Acguisition of assets: When assets are
attributed to owners under these
proposed rules. they maintain the
exempt or non-exemp! character they
had as a result of the acquisition by the
vehicie. Thus when a vehicle acgquires
substantially all the assets of an
operaung division. a cae-third owner
cannot claim it need not report the
transaction because it holds only one-
third of the scquired ennty’s assets. The
owner has an undivided one-third
interest in all the assets and therefore
the transactica is not exempl.

Seciion 802.9 Acgquisition solely for
the purpose of invesiment In contrast to
assets. a specific number of shares heid
by the vehicle can be and are attributed
10 each owner because each share
represen’s an undivided interest in the
acquired eatty. Nevertheless. the
Commission believes that the intent of
an acquisition ven:cle to acquire control

-~

of an entity is & factor indicating that
mone of its owners have the “solely for
the purpose of investment™ mtent
reqorred for the exemption established

" by § 8022 At the same time the

Commission recognizes that attributing
such an iatent in all acquisitions wall
create reporting obligations for passive
investors in, for example. leveraged
buyout transactions where there is no
intention to alter the management of the
business and no desire by those
investors to play any role in the
management of the business. As these
passive nvestors are unlikely Lo raise
antitrust concerns by their acquisitions.
the Comrmission would welcome
suggestions on how to exempt them yet
include others who are part of a plan to
tracsform an acguired estity.

Exempt transaczons generally: In
general the exempt character of &
transaction is oot affected by the
attribution of sssets or voting secunties
pursuant to proposed § 801.5. For
exampie. transfers to or from e federal
agency {exempted by section TA[c}(4)})
or ransactions subuct to the approval
of the Federal Deposit lnsurance
Corporation (exempted by seciion
7A{c)(7}) will be exemnpt for both the
scqusiton vehicle and its owners.
Owners need not report transacticns on
the basis of acquisitions made by the:r
acquisition venicle if the owners would
be exempt from reporning a direct
scquisition equivaient to the one
attibuted to them by proposed § 801.5.

A. Authority

The authonty for Parts 801803
continues to read as follows:

Autbority: Sec. 7Ald] of the Clayton Ac:. 1§
U.S.C. 18a1d). a3 adcec by sec 201 of the
Har-Scott-Rodinoe Anutrust Improvemen:s
Act of 1878, Pub. L 94—43S. 50 Stat. 1230

B. The Commission proposes to
amend its rules by the addition of
§ 801.1(n). § 801.S. and an Examplie 3 to
§ 801.90. as set forth below.

PART 801—~COVERAGE RULES
§801.1 Defmitions.

. . . -

(n) Acquisitjan vehicle The term

or sertes of entities formed or a\aned of
principally for the purpose of acquiring
voting securities or asse!s. An entity is
(or a series of entities are} an
acquisition vehicle notwithstand:ag thet
the particular orgamizationa! form le.z.
pannership. corparation. etc.) chosen
furthers a legitimate business purpose ur
that the enury engages {or enuties
engage) in incidental or munor businessg
acuvities prior to the acquisition of
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“aling securities or assets. An entity

ses to be an acguisition vehicle when
-.2 entity commences active
management of a business other than
the business of acguiring voting

_sscurities and assets.

Examples: 1. A parmership is formed by a
corparation. A. gnd two individusls. B and C.
A has annual net sales of $1 billion and is
entitled 10 40 percent of the profits of the
partaership (or 40 percent of the assets upon
dissalution). The partnership. which kas o
business of ils own. acquires Oldco for 550
aullion with bunk loans guaranteed by A. B
and C. The partnership is an acquisition
vef.icle regardless of the pursose for which it
wus formed. Decause at the ame it scQuired
Oidcu its sole function wys 19 maxe the
scquisition. Because Carporation A s an
acquisinon vehicle. "A * wili be required to
report the acgquisition of Oldco pursuant o
§ 8C1.5 unicss the transaction is otherwise
exempt. “B” and “C” may alsc be reguired 1o
file notifications if they meet the size-of-
person and other reporting cntena.

2 Newco is formed by corparations A.B. C
and D. for the purpose of buviig and
reitalizing Olaro. Each corporation has
sn:ual net seies or total assets in excess of
$71 builion. At the lime Newcu is formed. A
coninoutes 2 palent thdt will make the
operanons of Cldco more compentive. 8
enntmbutes $18 mullion to be used to acguire
Oldeo. C contnbutes a fleer of trucks which
wili be used 10 deliver Oldco products and a
© rory which ts sold to obtain the rermaining

miilion needed to acquire Oldcc. D
wintnbytes $10 muliion 1n capital 1o be used
16 revitgiize and expand the Oldeo
oper.itions Newco 1s an acquisition vehicle
bevause the prinmpal purpose for wirieh 1t
was formed was to acquire Oldco. Ut had no
business operations 0107 10 that acquisition.
Th» con'mbution of the patent snd capital
and the sais of the luctory are inaidental to
that acquisihon.

3. Assurme the same facts as 11 exampie 2
excep! that Neweo wasirutially formed as a
subsidiary of A corporation (o export A's
praducts. Although the corparation was
formed and 4 board of directors met. the
rorporation never began operations. Three
vears {ater A contributed 115 patent to Newco
and sold sha*es of Newcs to B. Cand Don
the terms outlined above wher the four
corpuretions dec:ded te buy Oldeo. Newco is
&N acGuision vehicie because it never had
any husinees operanicns and is now bewng
avaiied uf pracipally for the purpose of
acquiring Qiczo.

1. Newced. an acquisition vehicie. transfers
all 1tz assets in exchange for 40 percent of the
vouing secunities of Oldco. Newco uses its
O'!dco secunues to nominate directors of
Oldco. Newco ceases to b» an acguisiion
vehicle when it begias to direc: or parncipate
in the maragement of Oldco notwithstanding
that Newco's oniy assels are voting secunties
of Oldco.

§801.5 Acguisitions by an scquisition
“cle. .
.3} Owners (holcers of voting
securitias. pariners. etc.) of an
scquisnition vehicle shall. until the event

described in paragraph (d) of this
section. be treated under these rules as
if they also hold on & proportional basis
voting securities or assets held by the
scquisition vehicle. :

{b) The number of voting securities
held by an acguisition vehicle that are
treated as if they are or will be held by
ench of its owners shall be calculated as
follows:

(1) If the acquisition vehicle is a single
corporation or a single corporation and
wholly owned subsidiaries of that single
corporation, the number of any class of
voting securities atributed to each
cwner is the total numoer of each class
of voting securities helid by the |
scguisition vehicle multipiied by the
percentage of voting secunties issued by
the single corporation held by eacn
owner.

(2} In circumstances other than those
described by paragraph (b)(1) of tus
section. the number of any class of
voting securities attributed to each
owner is the total number of each class
of voting securities held by the
acquisition vehicle multiplied by the
larger of the folibwing ratios:

(1) The proporuon of profits of the
acquisition vehicle to which each owner
wauld be entitied if all profits were
distsbuted: or.

{ii} The proportion of assets to which
each owner becomes entitled upon
dissolution of the acquisition vehicle.

(¢} The value of voting secunties and
assets held by an acquisition veaicie
that are trested as if they are or will be
held by each owner shail be calculated
as follows:

(1) If the acquisition vehicle is & single
corporation or a single corporation and
whollv owned subsidiaries of that single
corporation. the value of an acgquis:tion
attnibuted to each owner is the vajue of
voting securines and assets held by the
acquisition vehicle multiplied by the
percentage of voting securities issued by
the single corporation held by each
owner.

(2} In circumstances other than those
described in paragraph (¢)(1; of this
secuon. the value of the acquisition
attributed to each owner is the value of
the voting securities or assets held by
the acquisition.vehicle multiplied by the
larger of the following ratios:

(i) The proportion of profits of the
scquisition vehicle to which each owner
would be eatided if all profits were
distributed: or.

(i} The proportion of assets to which
each owner becomes entitied upon
dissolution of the acquisition vehicle.

{d) When an entity ceases (or a series
of entities cease) to be an scquisition
vehicle. the voting securities or assets
heid by that entity (or those entities]

shall no longer be treated as if they are
also held by its (or their} owners.

Exzcmples: 1. A Corporation together with B -

Corporution form & partnership for the
purpose of buying Oldeo for $100 million. The
parmership forms Newcn to buy the shares of
Oldco. The parmersiup and Newco are an
acquisiton vehicle because. pursoant to
§ 801.1(n}. they are a series of entities formed
{or the purpose of scquinng votng recuntes.
A bas1ctal assets valued at $1 hillion. B
Carporation has assets totailing 89 mullion
and had net sales of 35 cillion in the
previous vear. B is entitled to $ percent of the
profits of the parmership and would receive
upon dissolution 10 percent of its sssets.
Although "A™ does not controi the
parmersaup pursuant 1o § 801.1({b). it will be
required to file @ notificsion because "A~
meets (e size-of-person cnitens of secuion
7A(a}(2) of the act and because. pursuant to
§ 801.5. A has atoibuted t0 it an scgquisiuon
that meets the size-of-transa -tion cnitena of
section TA(a)(3)(B) of the act. The vaiue of
the shares in Oldco thet will be deemed
acguired by A is $95 million. that is. S100
million (the scquisition price] times 95
percent (the sroporgon of profits 10 which A
is entitled). “B" is not required 1o file a
notification both because 1ts assets and
annual net sales are less than the mimmum
size specified in the act and because the
value of 1ts acquisition results in "B” hoiding
less than the 515 muilion 11 assets and vaonng
secunties.

"" 2 Corporations A. B. C and D formed
Newco | 1n which each held 25 percenr of e
voting secunties. Each corporsuon has
annual sales and tota] sssets i1n excess of §1
billion. After formetion Newco | engages in
ne business acuwity because the business
oppormenity for which it was formec
disappesred. Subsequently A.B. Cand D
decided to buy Oldco for $100 mullion using
Newco |. Newco | then formed Newcee 1l 10
buy certain assets of Oldco and Newcz |l 10
acquire the voting secunues of Oldco. A B. C
and D corporations ere each. pursuant 10
§ 301.5. deemed to be acguinng $25 muiLen
assels and voung securities of Oldco anc wiil
have (o file aoufications pnor to the
scquisition. They sre sharehoiders of Newcv
L which. aithough formed for other purposes.
was at the ime it became » funchioning

" business entity used pnncipally for the
purpose of acquring Oldco. Newco [ will also
bave to file s notificavon for the acguinitton
it Meets the nze of person test of section
7A(a)(2) of the oct.

After the acquisition of Qldco and its
sasets. Newco Il was merged into Newces L.
Newco [ then sought 1o scquire Qtheroldca.
Because Newceo | is no longer o corporate
shell with neglible business activity 1ts
scquisition of Otheroldeo is no longer
attributable to its shareholders pursuar: ‘o
§ 801.5. The obligation to file a nonficaucn f
there is one. will rest salely wvith Newce L.

=

§ 801.90 Transactions or devices for
svoidancs.

. s .

Exampies:
3. Corporations A. B. C and D. each witt
annual net sales or 1otal assets’n excess of
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Uion. decide to buy Oldeo for $100-
w—-0n. Rather than acquire Oldco directly or
from a new business entity 1o acquire Oldca.
the {our corporstions decide on the following
courae of acuon {or the purpose of svoiding
filing ¢ notification under the act. A.'B. C and
D corporations each acquire one quarnter of
the outstanding securities of Littleco for a
total of $1 million. Littieco is an established
sanufacturing concern with annual net sales
and total assets of less than $10 million. They
then lend Littieco $100 millice and cause it to
acguire Oldco. Because the purpose of
scguinng Oldco through Littleco (which does
not meet the size of person test of § 7A(a)(2)
of the ac!) was to avoid reporting the
transac:on. the exisience of Littleco as an
ongoing corporation. will be disregarded.
Insiead Littleco wiil be treated as if it were 2
business entity formed or availed of to
scguite Qldeo pursuant to § 801.5. “A”. “B",
“C" and "D" each will be required to repont
the acguisttion of IS percent of Oldco.

2. Section 801.11 Total Assets of 2
Newly-Formed Person

The Commission proposes to amend
§ 801.11 to codify a longs:anding
informal position of the staff that a
newly-formed entity gezerally should
not inciude funds used to-make an
acguisiuon in determinig its size. Under
this preposed rule. if an eatity’s only
asse's are cash that will be used 1o N

Le the acguisition and securities of

enly it is acguinng. it generally will

not have to flie for that acquisition
because the new entity will be deemed
too small to mee! the act's size-of-
persor: test. Codification of this informal
position is intenced to limit coverage of
the premerzer ruies !0 those situations
where ar antitrust violation is most -
likeiv to be present. that is. where one
business ennty of a substantial size
acguires another business entity of a
subsiznual size. The basic rule is
expia:ned beisw. The proposed rule
coniains an excention where the new
enily acguires asse!s or voting
securities of mere than one person.

Tie Purpose of the Proposed Rule

A notificatios must be flied prior to an
acguisition oniy if the acquiring arnd
acguired persons mee! the minimum size
cntemia of section "A{a)(2) of the act. In
genera! this requires one of the parties
1o have at least annual net sales or total
assets of S10 miilion and the other at
leas: annual net sales or total assets of
$100 million. Seztion 801.11 establishes
the procedure by which the size of
parlies to an acquisition is to be
determined. Exisung § 801.11 provides
that the annual ne’ sales and total

‘sets of 3 perscn shail be the sales and

- »ets sizled onits last regularly
prepared financ:al statements. It does
not direc:ly address the quesuen of how
to calcuiaie the size of a person that

does not bave a regularly prepared
balance sheet. However, by implicstion
the rule requires the preparation of a
balance sheet for persons who have
none. See 43 FR 13474 (July 31. 1978}. In
advising newly-formed persons of their
obligation to prepare balance sheets. the
Commission staff bas advised that
acquiring persoas should not include as
assets cash or loans that will be used to
make an acquisition. The Commission
now proposes to adopt this staff position
and incorporate it in & new §8C1.11(e)}
which establishes the procedure for
calculating the total assets of newly-
formed persons. The proposed rule does
not alter the manner in which ongoing
firms determine whether they meet the
act's size-of-person criteria. because
they have regularly prepared financial
staternents subject to § 801.11(a}d).

The distinction between the
calculation of assets for ongoing
business entities and newly-lormed
entities is based on the competitive
potential of & newly-{lormed entity and
on the certainty and simplicity of the
existing balance sheet rule. In most
circumstances the size of an acquirnng
person provides scme measure of its
competuve presence. Congress
conciuded that the amount of saies and
assets were usefu criteria. These size
criteria can be musleading. however,
when applied to entities formed for the
purposes of making acguisitions. Such
entities typically have had no sales and
frequentiy have no assets other than the
cash or loans used to make the
acquisition. In such circumstances the
acquiring person has no compeutive
presence. The ac3uisition does not
combine businesses and thercfore
cannot reduce cormpetition. The
transaction mere!y changes the
ownership of a single ongoiag business.
Accordingly. the Commission has
conciuded that no purpose is served by
requiring such acquisitions to be
reported. The Commission will not count
the cash whica flows through the newly-
formed entity to make an acquisition.
because those assets do not add to the
competitive presence of the business
entity which resuits from the
acquisition. (Of course. competition
could be lessened if the newly-formed
business were owned by current or
potential competitors of the person
being acquired. Proposed § 801.51s
designed to ale the antitrust
enforcement agencies to such
scquisitions by requiring certain owmners
of newly-formed entities to file
notifications.)

Similary. where the newly-formed
business acquires voting securities or
assets of one-person (including
securities issued by entities within that

person] in several transactions, the prior
possession of voting or non-voting
securities of that person generally does
not enhance the anticompetitive
potential of the ransaction. The already
acgquired secarities do not constitute a
business entity which when combined
with additicoal securities of that issuer
will lessen competition. There is only
one blusiness being bought. However, if
the newly-formed entity acquires assets
or voting securities of more than one
person an anticompetitive combination
could result. For that reason an
exception in proposed § 801.11(e}
requires counting cash. loans and
securities in those circumstances and
would make such transactions
reportable.

Although it might be argued that
existing corporations also should be
directed 1o deduct cash or loans which
are earmarked for making the
acquisition and securities issued by the
entity being acquired from their total
assets. the desirability of such a ruie s
more questionable. To direct that such
deductions be made would require many -
persons to preparse 8 new balance sheet
to detesnine the reportability of
acquisitions. Rules explaining how to
prepare that balance sheet would
reintroduce the complexity of
compiiance with the rules that the
Commissior: eliminated when it
promulgated the existng financial
statements rule of § 801.11 (see 43 FR
334734 {July 31. 1978)). The
considerations set out below confirm the
onginal conclusion that there is no need
to revise paragraphs (a}-{d} of the
existing rule.

First. the existing rule. to a large
degree, automatically arrives at the
same result for ongoing corporations as
propesed § 801.11(e) does for newly-
formed corporations. Under the existing
balance sheet rule. loans made to
ongoing corporations for the purpase of
making an acquisition usually are not
included when calculating an acguinng
person’s total assets. Such loans are
normally made just prior to
consummation of the acquisition and are
therefore not refllected on the person’s
last regularly prepared f{inancial
statement. Consequently even il loans
ought not to be counted there is little
need to deduct these assets because
they usually are not included. '

Second. there is value to the
predictability and convenience of the
balance sheet approach of the current
rule even if it results in small
inconsistencies in measunng corporate
size. That approach allows the vast
majority of Tirms to rely on their balance
shee!s to determine whether they have
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an obligation to file a notification
Businesses can quickly deterinine from
existing records whether they must file..
That convenience outweighs the value
of rying to make more precise or more
uniform the calculation of the dollar size
criteria (whrch are 3t best only very
preliminary measures of compentive
significance). Accordingly the
Comrmission will continue to rely on
regularly prepared balance sheets for
determining the size of ongoing
businesses. To do otherwise would *
unnecessarily complicate the rules.
introduce uncertainty about coverage
and make the process of caleulating nize
much more exact than is warranted by
the rough measure established by
Congress.

The Propased Aule
General Rule

Proposed section 801.11(e! states that
it applies only where the person does
not have z regularly prepared balance
shee:. As a practical martter the section
applies only (0 newly-formed entities
(that are not controlled by-any other
person}. Persons with outdated or
otherwise incompiete balance shests are
required to reccnstruct their financial
documents in accorcance with
paragraphs (a}-{d} of this section.
Jubseciion (e}{1) sets [orth the zeneral
.rule that ass=ts including cash or
securities are alwavs included ona
person’s baiance sheet. except for cash
that will be used 0 make an acguisition
and secunties issued by the acguired
person (or an eat:ty within the acquired
person!

The exclusion of cash. loans or
securities estabiished by proposed
§ 801.11(e} continues untl the acquining
person has a reguiarly pregared balance
sheer. This cxclusion means. for
exarmpie. that a series of separate
acguisitions of voung secur:ties of one
persan over a four month period by one
arquiring person will be treated as if the
separate transactions all agcurred at the
same time because the non-inclusion is
not encec by the first acquisition.
Ne.ther tn2 zash to be used 10 acquire
acdiuona! voting secunt:es ror any
vaung secuntes of the same acgquired
person already heid by the acquinin
person are counted as asse’s untl they
appear on its regularly prepared balance
sheet Thus. if the acquiring persen
withou! a regularly precared balance
shes: gecumilated S200 mullion in voting
sezunt.es of one person over the Tour
month peroed. it would not mee! the
siza-cf-perscn test f 1ts only 2sse's were
hose voting secunmties and cash to
acguire more voung secunties of that
same person. In contrast. the proposai

has no effect an the scquisition of
assets. Assels must be rellecied on the
newly-lormed entity's balance sheet as
soon as they are acguired.

The fr3t two examples Qluscate how,
in general. proposed § 803.11(e}
measures size. Example 1 iDuscates the
applicability of paragraph (e} whea only
cash is used in the scgaisition. Example
2 illustrates the applicability of the rule
when the newly-formed company has
non-cash asse!s. Example 2 also
fllustrates teatment of cash as an assel

.of an acquired person. Since the rule

only allows & person to exclude cash
“uysed to make an acguisition.” other

.cash is always included as an asset of 2

newly-formed acguired person in
determining its size.

Exceptions to the General Rule

As explained above, the general rule
of proposed § 801.11(e} is appropriate
because transactions that may pose an
antitrust concern are those n wiich two
or mare pariies of significant size
combine. In two circumstances. the
general rule cannot be spphied because
the underiying anntrust ratonaie does
not apply. These situations are {1} where
a new ennty acguires assets or vonring
securities of two or more persons. and
{2) where 8 new enory is formed to
make an acquisinon and the owners of
that entity mee! the size-of-pem3on
critenia and are therefore reqeired 0
report the Tansaction pursuant to
proposed § 801.5. The method in
proposed § 801.11(e}(1} for calculating
the total assets of a newly-lormed
acquired person requires separate
caiculations “for acquisitions of each
acquired person.” This mesns thatif a
newly-formed entity will acquire asses
or voling secunities of person A and of
person B. then. in determining il the
newly-formed entity is large enough 0
have an obligation to report the
acquisition of A. the newly-formed
entity must include as part of its total
asse!s the cash it will use to acquire B
and any securities of B that it holds.
Similarly. in measuring the size of the
newly-‘ormed entity to deterTune
whether the acquisition of B must be
reported the entity must include the
securities of A it holds and cash that
will be used 1o acquire assets or voting
securities of A. Exarmple 3 illustrates the
calculation of total asse:s when the

-newly-formed eatity will make two (or

more) acquisitions afier its formanon.
Newiy-Formed Acquired Persons

There appear to be gond reasons for
cre2iing 3 new exlily with lew asse!s
other than cash to make an acquisition.
Such transactions are frequent and. as
discussed above. unlikely to have direct

competitive significance. However, the
Commission is ook aware of good
bustmess regsons for Srasng & new
entty with cash as its primary asse! for
the purpose of becoming am scqersttion
target. nor is Yz & typical form of
transaction. Thus il does not seem
necessary for the premerger rues o
treat newly-formed acguired persons the
same as pewly-formed scquinng
persoms. Accordingly proposed
§ 801.11{e}{2) calculates the wal assets
of a newly-formed scguired person by
including all assets.

C. Commission proposes ta revise
§ 801.11(a} and add a new § 801.11(e} as
set forth delow. New language is :
indicated by arrowes: (» oew language -}

§801.11 Annual net saies and tote assels.

() The annual net sales and total
assets of & person shall include all net
sales and all assets held. whether
fore:gn or domestic. excep! as providec
in psragraph s-3 {d) »and (e}« of
this section.

. . . . .

»{e) Except in scquisitions in which

. § 801.40(c) 1s applicable. and subject o

the limitations of paragrapgh [d) of this
section. the total assets of:

(1) An acquiring person that does not
have the regularly prepared ficanciai
stalements described un paragragh (¢) of
this secuion shall be. for acquisition of
each acguired person:

(i} All assets held by the acquining
person at the time of the acquisiuon,

(ii} Less all cast that will be used by
the acquinng person as consideraticr i,
an acqguisition of assets from. or voung
secunities issued by that acguired
person {(or an eauty wittun tha: acguired
person) and less all secunes of (fe
acquired person {or an ent:ty within (Rei
scquired person}. and

(2) An acquired person tha: does nc!
have the regularly prepared finanwal
statements described in paragaph (c) of
this section shall be all asse!s heid by
the acguired persca at the time of the
acquisiion. -

»Exampies: 1. Assume that A 13 3 newly.

" formed company which i3 not conursilea b

any other entty and whose formaton s nct
subject t0 § 801.40 Assuzie also that A has
no sales and does not have the {inanc:al
statements descnbed in paragraph (21 of 1.t
secuion. A plans to borrow $30S millior :=
cash and purchase sewets from B for Oi70
miilion. A's total assets are determinsc by i
subtracting the $100 mullion that it wiii s o
scquire B’y assets from the $105 =:"hon :nus
A wil! Bave at the ume of the acguisicn
Therefore. A has total assets oi &3 =" o~
and does not meet the size-of-persas les” .
secuan TA{a){2}.

2 In example 1 sbove. assume e A .
at the fime 1t acquires B's assets. have 2%
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million in cash snd a {actory valued at $20

- mihon. A wiil exchange the factory and $8¢
million cash for B's assets. To determine A's
total assets A should subtract from the S35
miilion cash it has borrowed the $80 million
that will be used to acquire essets from B and
&dd the remainder (0 the value of the factory.
Thus. A has total assets of $25 million. Even
though A will use the {actory as part of the
consideration for the acguisition. the value of
the {actory must still be included in A's total
assets.

Note that A and B may also have to repart
the acquisition by B of A's non-cash assets
(i.e.. the factsry). For that acquisiticrs. the
value of the cash A will use to buy B's asse:s
is not exciuded from A’s total assets. Thus. in
the.’acqmsmon by B. A's total assets sre S10%
| AT bl

1. inexamglie 1. assure that A borrows

13 muinon to acquire S100 million of asse!s
from person B and $45 millior, of voting
secu=iies of persan C. To determine s size

for purposes of its 2cquisition frers person B
A sibstracts the $100 million that it will use
for that acsuisiion. Thert{ore, A has total
uxzels of $30 mullior far purpcees ef ity
sczuisitien frem B. To determine its size with
tesCct 0 118 aggwisition frm persen L A
sulares!y tne SA3 muihion that wiil be pad for
C's voung secumnes Thus. for garposes of its
eczmeruon (72 G A has 1014 assats of 3108

von. Both dcquisiiens ase iherelare
P2 uli: -

‘3. Section 801.12{5) Calculating
Percentage of Voling Securities To Be
Heid or Acquired

Secii2m 801.12(L! sets out the methsd
by whick porsons are to determine the
percériags cf voting secunues of 2
izsuer inat they hold or will hold as a
seelof g acuuisizion. The Commission
proposes (o refine the method to reflec
me-e acturately the amaunt of voting
in{iycsce one person has over another,
Thelanguage of the existing formulz.
whern apoiies literai'y. produces a
g£-cssiy disiorted remcecentation of
voung power if different classes of an
135.€r's voting securilies possess
schstantiaily cifferent voting power. For
that reascn the Commission stalf has
responed 1o inquiries conceming surh
transacticns by advisingpersons filing
notilications to weigh the nurmber of
votes that each class of stock may cast
by the number of dirrctors that each
clast mayv elect. The Commission new
proposes to cocify this staff advice by
revising the formula for calculating
Loldings of vouny securies contained
in § 801.12{L). -

The vonng strength formulais
imporiant to the zaministration of the
premerger notificaton program. Several
hev zoncepts in the riles and in the act
turn on what pescentege of a3 particular

smyany’s volng secunities eéncther
person teids. For ins:ance. a person is
ceemes 10 COntroi 3 corporalion when it
holds at least 50 percen: of that

corporation’s voting securities

(§ 801.1(b}): the proper notification
threshold is usually determined by the
percentage of voting securities held

{§ 801.1(h}). and the “investment only”
exempton is available only for voting
securities boldings of 10 percent or less
(section 7A(c)(9) of the act and § 802.3).
For all these reasons it is important that
accurate deterrainations be made of the
percentage of voting securities heid by
business entities.

Although the proposed revision is a
great improvement it does not describe
fullv the voting power associated with
an acquis:uon of shares. The
Commission has found no aobjective and
adminiscable critena that will reflect
for all sicuations the actual power
resulting from an acquisiticn ¢f shares.
Bezause of the shcrtecmings cf this
propesed rule. the Comumnissicn
partizularly invites suczesticns on how
to better calculate hoidings of voting

" securites.

The d:ificulties of formulating a
completely descriptive rule are easily
illustrated. It ie weil known. for
example. that effecuve or "working”
control of a wideiy held corporauion can
be mainisined or in scme ca2ses
obtzir.ed bv ownersaip of a small
fracuien of its sh:ares. There is. however.
no objective and rejiable way to
determine the degree of control
conferres when a person-acquires a
smal: fraction of the shares of a
partizular compary. In adcition. :
acquisitions of voting securities are also
subject to more formal constraints
which modify their power. Staggered
elections of corporate directors.
cumulative voting ngnts. voting trusts or
agreements. supermajor'y provisions
and convertible securities can each
magr:fy or dimirish the voung power of
securities.

There is no way to transliate these
myrniad factors into a single proporuonal
measure of voting power such as the
statutory “1$ per centum or more of the
voting securities” criterion se! out in
section 7A(a)(3)(A) of the act. Even a
sing!e one of these factors—curmulative
voting rights—can frustrate that attempt
by both enlarging and reducing voling
power of shares at the same time.
Cumuiative voting rights can diminish
the power of a majonty shareholder and
simultaneously magnify the power of
some minority shareholders.

Like the Congressional criterion of
section 7A(a)(3)(A]. the Commission’s
proposal sometimes meesures voling
power orly roughly. but the rule’s
objective criteria are quickly
ascertainable in most instances. Such
certainty of application has been a
primary consideration in the formulation

of these niles. They rely on business
entities to identify themselves as having
an obligation to file notifications of their
acqusitions. The Commission believes
therefore that the proposed rule is
preferable to a rule that might messure
voting power more precisely but would
be less certain in its application.

The existing formula in § 801.12(b)
directs an acquiring person to divide the
pusnber of votes for directors that it may
cast after the acquisition by the total
number of votes for directors that
anyone may cast after the acquisition. In
‘many cases the resulting ratio
sccurately porrays the amournt of
influence the buyer will have over the
acquired firm. In some instances.
bowever, this formula can sigruficantly
misrepresent the voting power of the
buyer. This discrepancy occurs where
there are several classes of voting
secunties, and one class of voting stock
kas voting power disproportionate to
another class. [t is in such insiances that
the Commission staff has responded to
ingquiries by adwvising that persons filing
calculate their voting power on 8
proporuonal basis. The Commission
now proposes to adopt that formula
which recognizes both that different
classes of stock may exist and that eack
class may elec: different numbers of
directors.

The following example illustrates the
probiem with literal application of th
language in the existing ruie to all
acquis:tons: Company X has two
classes of voting stock. A anc B. Class &
has 1.000 shares outstanding and elects
four of company X's ten directors. Each
share of class A stock has one vote in
each of these elections. Class B has 100
shares outstanding and elec's six of
company X's ten directors. Eack share
of Class B stock has one vote in eaz?h of
these elections. Company Y propeses tc
acquire all class B shares. Under
existing § 801.12(b). since Y can only
cast 100 votes for directors. the
percentage of voting securities held by Y
after the scquisition will be 100 divide2
by 1.100 (the total number of votes for
directors that acyone may cast) or about
9 percent. However, this percentage
does not accurstely reflec: Y's influance
over X. since Y can elect six of X's ten
directors. Under the present rule.
therefore. Y's acquisition wouid not
cross the 15 percent threshoid and. if
valued at $15 million or less wouid not
be reportable. In addition. the rules’
conclusive presumption of conuol set
out in § 801.1(b)(1) would not agply
since Y does not hold 50 percent or mcre
of X's voting securities.

The proposed new § 801.12/5{(1)
would calculate thet company Y hoics
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60 percent of the voting securites of
‘mpany X It reflects Yo influence
-are sccurately by adopting a new

formuls that first determines Y's voting

power within each individual class of
stock. and then determines Y's total
voting power by summing the ratios
calculated for each tndividual class of
stock. Moregver. since the number of
directors each class elects can be
different, the individual ratios are
calcuiated by weighting Y's vaoting
power over each class by the proportion
of the total number of directors that
each class may elect. In the example
above. the percentage of voung
securities heid by Y would then be
determined by the following formula:

Number of votes of
class 1 stock heid

Directors elected

by Y x
Total votes of Total number of
class 1 stock dirrciors
Phus
Number of votes of Directors eiected
class 2 stocx neic by class I stoex
by Y x

Tdul number of

Total vot {
otes 9 directors

cess 2 stocx

-ae of the exarples loilowing proposed
§ 801.22(bj{1] discusses this hypothencal
acauisition further.

D. It is proposec thar § 801.12(b)(1).
(b}(1) (i) and (1i) be revised. and
examples 1. Z and 3 be added as set
forth belcw. New language is indicated
by arrows: (- new lang:age ). Deleted
language :s 1ngdizaied by brackets
[deiezed language]

§801.12 Cakculatng percantage of votng
sCUriies Of assels

(b) Percenizge of voling securities. (1)
Whenever the ac! of these rules require
calculation of the perzentage of voling
secunrities of an 1ssuer tc be aield or
acguired. the perzentage shall de the
[ratio] »sum of the separate ratios for
esch class of votng secunties .
expressed as a percentage [ which—
J» The rato for each class of voting
securities equals: -

(i) »{A)= The aumber of votes for
directors of the issuer whick [voting
securities presently enudle] the holcer
»of a class of voting securities s
enitledw to cast. wand-« [or) asa
resuir of *he 3zgwisinon, will mbecome
enttied «w [enude the acquisin

~rson] to cast. [hears o] »civided

.« (1] »{B)=. Tae 10tal number of
votes for dire<iors of the issuer wiuch
present!y may be cast m by that class .

by class 1 s:ock

[or] »and-e which wall be entitled 10
be cast. »by that classw gfter the
scquisitnn. [whicherer is greater.] »:
multiplied by,

(i{A) tbe number of directors that
class is entitled to edect divnded by, (B)
the total number of directors. -

Examples: In each of the [ollowing
exampies company X bas two classes of
common stock voung securines class A
caasisang of 1000 shares wrth esch sbare
baving one vote. and class B. csasisung of
100 shares with each share having one vote.
The class A stares elect four of the ten
directors and the class B shares eiect mix of
the ten directors.

e tns sitvenon, proposed § 8011200}
requires calcuiations of the percentage of
votLlg secanes heid to be mede according
to the following formuls:

Nuciber of votes of Direciors elected

class 1 heid by ciass 1 stock

x
Totai votes of Total aumber of

class 1 directors
Plus

Numoer of votes of Durecions elected
class 2 hewd by cimeas 2 stocx

x

Total number of
directors

Total votes of
class 2

1. Assume that co=pany Y boids all 100

shares of class 3 stock and oo sbares of class |

A stock. By virtue of its class B hoidings. Y
bas sll 100 of the votes whick mav be zast by
class B stock and can erect sux of company
X3 ten directony. Arphnng the formuia which
resuits fom the ruie. Y caicuiates that 1t
holds 100/100 x 8/10 or &0 perceat of the
voning secunties of company X becsuse of 1o
boidings of class B stocx and no sdditonal
percentage denved S=m boidings of class A
stock. Consequezuy. Y bolds & towl of 80
percen: of the voting securites ¢l company X.
2 Assume that company Y hoids 500 shares
of class A stocx and no shares of class B
stock. By virtue of its class A holdings. Y has
500 of the TOOO votes which may be cast by
class A (0 elect four of company X's ten
direciors. Applying the formula. Y calculates
that it hoids S00,1000 x 4/10 or 20 percent of
the voung secunues of compazy X from its
boldings of class A stocx and no sddinonal
percentage denved from aidings of class B
stock. Consequently. Y hoids a total of 20
percent of the vonng secunities of company X.
3. Assume company Y hoids 500 shares of
class A stock snd 60 shares of class B stock.
Y calculates that it hoids 20 percent of the
voting securites of company X because of its
holdings of class A stock [see exampie 2).
Additionaily. as e resuit of 1ta class B
boldings Y has 80 of e 100 votes woich may
be casi by class B stock tc eiez: sux of
company X's ten directors. Agping the
formuia. Y calculares that it holds 60/100 x 6/
10 or 38 perten: of the voting secunnes of
company X because of its holdings of class 8
stock. Since the {ormula requires thet a
person that boids differens classes of voting

securites of the sxme issuwr taral the
percratages cakcalsted for vach claas. Y
hoids & ol of B pereent 20 peresm plus 36
pereent} of the voung secarites of cowpeny
X -

L] . e " e L4

4 Sectios 88113 Agsregetion of Aseets
and Voting Securities .

Sections &71.13 and 801.14 require
parties to aggregate their purchases of
voting secunties and assets from the
same person tu determine whether the
act's 15 percent of voting securities or
$15 million potification threskolcs are
met. The purpose of aggregation is to
trest acquisitions that are split into
separate Tansacdcns the same as
acquisitions that are consummated in 8
single cansaction Unfortunately. the
existing rule can require repeated and
burdenscme reporiing of even small
acquisitions that have no
anticompetitive potestial. because it
requires aggregauon. For exampie. the
rules currendy require the aggregation of
two asset purchases from the same
persen if the purchases oczur within 180
days of each other. even though the first
purchase was already repored and the
second was very small. A sim:iar

. probiers anses when » small parchase

of assets ioilows s reportapie
acquisition of voting secunnes. To
reduce these probiems. the Commission
proposes to amend § 801.13 to eliminate
the requirement that.previously reporied
purchases must be sggregated with
subsequent purchases of assets.

The current rujes require aggregation
in the following circurnsiances. Secuon
801.13(b) requires an acguiring persan to
add the value of any sssess scguired
within the past 180 days to the vaiue of
any present acqusiuun of assets irom
the same seller to determime wne:her thic
present purchase is reportable. If aii
other reporung requirercents are me'.

. therefore, an acqusition of $10 miilicn

worth of assets would have to be
reported if it followed a $10 million

previous month. Where the anginal

" acquisition was of voung secunues.
§ 801.14 imposes simiiar requiremeants
but includes no 180-day time limit {or
aggregating the current acquisition of
assets with the earlier stock purchase
Thus. where the acquiring perscn
acquired S8 million of stock a yezr az:
and now intends to purchase S5 Duisn
of assets from the same company. the
asset purchase is reporiabie {assuming
other reporung requirements are
satisified).

Aggregation can cause acguinng and

scquired persons to file multple

- notifications for giny transacnons Once
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' person makes 2 reportable scquisition
oy buying $15 million of another
person’s voting securities or assets, the
aggregation requirement {which requires
the inciusion of the prior tansacnog)
guaraniees that apy sedditiomal
purchase. however small will also
satisfy the sct's size-of-transaction
criteria. Consequently the transaction
will again be subject to the notification
and waiting requirements of the act
(uniess otherwise exempied). Repeated
filings can be quite burdensome to the
parties in such transactions. Where the
assets have a small dollar valve. the -
costs of filing a noafication and the
deiay of even an abbreviated waiting
period mzy deter parties {rom emwening
into transactions that otherwise would
be advantageous.

This proposal would alleviate this
burden by creating separate
angregations for each cluster of
transactions that amount to $15 million.
Thus. after one acguisition has been
reporied. it would not require the

_acquiring person {0 report subsequent
acguisitions until they again amounted
to S15 mullion in the aggregate. The
proposed modification would no longer
require reporung (and therefore would
not deter) small subsequent

-, {ransactions. .

Burdening or deternng small
subseguent transactions. as the current
rule does. would be jus:ified if it were
linely that the subsequent transacsions
wauld lessen competiton. For example.
am ininal reportaple sale of $330 miilion
in assets might include onlv assets
without competiive signuficance. Then.
il there were no aggregation rule. a
cuhsagquent anucon petiiive ransaction
Wi -‘d Jvoid the scrutiny of the
nni:ficanon process if accituonal assets

“vdived at 515 miilion or less were
transferred. But. while such sansactions
arv pussibie. it seems uniirely that thes
pruposdl will eliminate {rom premerger
review a significant number of
acquisitions that raise anut.. ust
concesns.

The propesal stnies a more practical
balance of contending interests than the
existing rule. yet maintains much of tne
protection provided by the aggregation
princ:ple. For example. under the
proposai the subsequent §15 mullion or
less acquisition becomes a0t reporiabie
only because the-e has been 28 antitrust
analisis of a transaction between the
parties. In other words. the antitrust’
dgoncies wiil have already examined the
antirust potental of combining certain
assets of the businesses of the two
parues. In doing so they may we!l have
considered the overail eifect of

cmibining the entities and thus may be

slertad 10 the anticompetitive danger of
transferring the anticompetitive =~

" component especially il the trapsaction

makes serme ooly with that component.
In soch circumstances a subsequerrt
transacton even i ocoreported. m likely
10 come to the anenton of the antitrust
agencies,

These considerations do not eliminate
the possibility that anticonpetitrve
transactions will avoid scrutiny ander
the rules, but they suggest that few,
other than persans intending to evade

_the sct. will bave an incentive to

strocure transacdons 1o take sdvantage
of the proposed modifications. Neither
the propased rule nar the existing one
are designed o prevest & willful evasion
of the reporting obligatons under the
act. Under the existing rule a
determined evader can merely wait 180
days to consummate the second
transaction. Willful evasions are
addressed by § 801.90 and section 7A(g)
of the act. On the other band the
proposed modifications make possibie,
or at least eliminate a barner to.
competitively insigrificant transaclons
that couid be detersed by the
requirement of fling multpie
nouficauons.

The aggregation problem does not
arise when the later ansacion is an
acquisition of voting securities only.
Under § 801.13(b)(2}. an eariier
scquisition of assets 1s onlv aggregated
with a subsequeat asset acquisition. not
with a later acquisiton of voung
secunties. In additicr. where s senes of
acquisitions invelves only voung
secunties. § 80221 exempts from
reporiing requirements all individual
acguisitions except those that meet or
exceed the notificanon thresholds
defined in § 801.1({h).

The Commission proposes to amend
§ 801.13 so that previously-acquired
assets and voung secunities which have
already beea subject to the reporting
and waiting penod requirements of :ha.
act will not be aggregated with a
subsequent sequisition of 2sse's frum
the same person. Thus charge would
make the aggregation requirements for —
successive asse! acgquisitons more
consistent with the aggregation
requirements for successive stock
acquisitions. In addition the change
would eiimiznate the obligation to file for
asset acquisitions that, because of their
small size: are unkkely o viclate the
antitrust laws.

E. Accordingly. the Comm:ission
proposes to amend § 801.13{a}{1). add a
new § 801.13(a}{3}. add exareple 4
followirg § 801.13(a) and revise
§ 801.13(5j(2)(u) as set forzh beiow. New
language is indicated by arrows: (s new

language «}. Deteted lnnguege is
indicated by brackets: [deieted
language].

§801.13 Youtng securttes Or nzsets (O De
Neid as 3 el Of AN sCoEtTon,

(a} Voting securities. (1) Subject to the
provsicos of § 801.15. = end
scbparagraph 3 of this peragraph. = all
voling secuntes of the issuer which will
be beld by the acquiring person after the

consummation of an acquisition shail be
deemed voling securities held as a result
bf the acquisition. The vajve of such
voting securities sbalil be the sam of the
value of the voiumng securities 10 be
acquired. determined in accordance
with § 801.10(a and the value of the
voticg securities held by the acquining
per3on prior to the scquisiton.
determined m accordance with
paragraph (a}2} of thus eection.

(23 « o @

» (3] Voting securities beld by the
acquiring persoa prior to ap acquisilion
shall not be deemad woting secunnes
heid as a resuit of that saosequent
scqusition il

(i) The acquiring person ia. in the
subrequent acquisioon, acquinag oniy
assets: and

(ii} The acguisition of the previously
scquired voung securities was subrect to
the filing and waiting requirements of
the acl.-= -

Examples: * * *
» {4} On january 1. Company A scquired T
million of votung secunues of Company B.
“A" aod “B" filed sotiicauon and observed
the weiting penod for hat sequisivon.

Company A plans to acqu:re ST millon of
asse's {rom company B on May 1 of the same
year Under § 801.13(8}2). "A” and "3 need
not aggregate the velue of the earlier
scquired voung securities to determine
whetaer the acquISIUON 15 subyel: 1o Ke oc!
Therefore. the value of the scquisiticn s $1
million end it is 20t reporiabie -

(b} Assets.

2 -

{ii) Subqect to the provisions of
§ 8C1.15. if the acquiring person has
acquired [any asse's] from the
acguired person within the 180 ca. .enZar
davs preceding the signing of such
agreement [and such asse's] wanv
asse's which-e are presently heid by the
scguiring person.-»-and the acouisition
of which was not previously subje~t to
the filing and waiting requirements ci
the act. - then only for purposes of
section 7A(aX3)(B) and § 801.2(R}1).
both the acquiring and the acquired
person shall treal such essets as though
they had not previous!y baen acZuirec
and ars being acquirec as pant of the
present acquisition. The value of ary
assels previously acgquired which sre
subject to d:u subparagraph shail be

. o »
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determined in accordance with
© M.10(b) as of the time of their prior
dsitions.

. - - * L]

5. Sections 802.1. 8022, and 8023
Acquisitions of Assets
Proposed §§ 802.1. 802.2 and 802.3
describe certain types of scquisitions of
assets that are and are not exempt from
the notification requirements of the act
The proposed rules have been
developed as s result of uncertainties
about the much less specific rule in the
existing § 802.1. The new language
reflects to a large degree informal
advice given by Commission staff in
response to questions. The proposals
introduce and define a number of new
terms. Unlike existing § 802.1 which was
based solely on the statutory exemption
int section 7A(c)(1) of the act for
“acquisitions . . . in the ordinary course
of business” and the Commission’s
suthornity (with the concurrence of the
Assistant Attorney General for
Antitrust) in section 7A(d)(2){A) to
“define the terms used in {secuon 7A)"
the proposed rules also resly on the
authority in section 7A(d){2) (B) and (C)}
to "exermpt. . . transactions which are
not likely to violate the antitrust laws”
and to “prescoibe such other rules as
. " be necessary and appropriste to
. .0y out the purposes of [section 7A)."
The proposed rules outline basic kinds
of asset ransactions that must undergo
the premerger screening process
es:ablished by the act for the antitrust
exforcement agencies. Transactions are
exempted f it is not necessary to
examine the individeal circumstances of
an acguisition to determine that the
category of acguisition has little
potential to violate the antitrust laws. In
proposed § 802.1 the principal basis for
determining that potential 1s whether the
asse!s transferred constitute
substantially the equivaient of a
business extity or are fundamental to
the existence of 2 business. This
proposal makes most transfers of assets
thal are the equivalent of a business
reporiable. When a3 transaction can be
describec that transfers assets that are
less thar « fundamental eiementof a
business the proposed rule generally
exempts such transactions. Proposed
§ 802.2 (concerning certain real property
assets) and proposed § 802.3
(concering carbon-based mineral
rights). in contrast. exempt acquisitions
even if they transler an entire existing
business. These transactons are
=-nposec !0 be exempt becasuse the
;e supply of the asse's and the nature
~. the market for those assets make it
urlikely that a transfer covered by the

proposed rules will violate the antitrust
laws. .

The use of the “equivalent of a
business” and “fundamental ejement of
a business™ criteria for the exemption in
proposed § 802.1 reflects the obligations
of the enforcement agencies to identify
and prevent acquisitions which are
likely to viclate the antitrust laws by
lessening competition. Mergers or
acquisitions of businesses (as opposed
to sales of goods or realty) can lessen
competition because they automatically
diminish the number of competitors in &
market when the buyer is 8 competitor
or potential competitor. Such mergers
are more likeiy to lessen competition
when the product or service market has
few competitors and the business that
disappears is of & substantial size.
Accordingly. the proposed rule declares
transactions exempt if it can be
determined without review of the
individual croumstances of a
transaction that the acquisition of assets
is not equivalent to the transfer of a
business.

Business equivalency and the need for
individual review are the basis for
exemptions in the act and the existing
rules. as well as the proposed rule. For
example. sezon TA(c)(1) exempts
“acquisitions of goods or realty
transferved in the ordinary course of
business.” Individual review of such
transaclions is unnecessary typically
because selling goods is the essence of
manufaciuring, wholesaling. and
retailing businesses. In no way do sales
in the ordinary course of business
diminisn the capacity of the selling firm
to ccmpete. Consistent with this
principie. the existing § 802.1(b} does not
exempt the sale of assets if they
consutute “substantially al! of the assets
of . . . an operating division.” A
business is often the sum of its assets.
thus the sale of assets can diminish the
productive capacity of the selling firm
and concentrate productive capacity
among the remaining firms. Although it
is possible that the effects of selling
productive assets might be to enhance
competition in a particular industry. to
determine those effects each acguisition
must be judged individually. The rules
therefore require that such transactions
be reported. Proposed § 802.1 applies
this business equivalency approach in
greater detail.

Proposed §§ 802.2 and 802.3relyona
different justification. Unlike the
ordinary course of business criteria of
proposed § 802.1. these exemptions are
not determined by the use that sellers or
buyers make of the acquired assets.
Rather it is the abyndance of the asse!s
described in these sections and the

unconcemrated nature of the marke! in
which the sssets are transferred that
justifies these exemptions. Where such
assets are plentiful and widely held it is
not necessary to examine individual
transactons to determine if typical
transactions will violate the antitrust
laws. ) .

The Proposed Rules :

The-proposed rules are divided into
three parts. Proposed § 802.1 describes
three common categories of acquisitions
of goods. It describes some of the
circumstances in which such i
transactions are and are not exempt
from the notification obiigations of the
act because the acguisitions are or are
not made in the ordinary course of
business. Proposed § 802.2 descnibes

"certain real property transactions that

would be exempt from the notification
requirements on the ground that such
scquisition are unlikely to vioiate the
antitrust laws. Proposed § 802.3 would
exempt acquisitions of carbon-based
minerals valued at $150 mullion or less.
also on the grounds that such
transactions are unlikely to violate the
antitrust laws.

Assets Acquired in the Ordincry Course
of Business

Proposed § 802.1 defines some of the
circumstances in which the acquisition
of assets is exempt from the noufication
obligations of the act. .

Operating Divisions

Propased § 802.1(a) provides guidance
on when an acquisition of assets w:i! be
considered equivaient to the acguisinon

. of a business. It states that an

acquisition’is reportable if it includes
substanually all the assets of an
operating division and gives numerous
examples of operating divisions. The
term “operating division” is derived
from exisung § 802.1(b}. Paragraph {a)}

“defines an operating division as assets

that have been operated as a business
entity. The sale of new tangible goods ¢c-
current supplies by manufacruress.
wholesalers and retailers is generally
exempt except when soid as part of the
sale of substantially all the asse's of an
ongoing business. For example. if a firm
manufactures widgets and sells as part
of a sale of substantially all its assets an
inventory of widgets, the acquisition of
those widgets would not be exempt.
The sale of an operating division 15 3
divestiture of productive capacity. As
such. the sale of the assets is
extraordimary and not in the orcdhinzry
course of business. If the seiler has
operated the collection of assets as a
free-standing profit center, the
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ansaciion can be competiively
significant. It is either an exit from the
market by a competitor, an entry by a
new competitor or an opportunity {or'an
existing compelilor to increase its
productive capacity. Because such
transactions need to be examined
individually to determine if they will
lessen competition, they are not exezopt
from the reporting requirements of the
act. The sale of assets that do not
constitute ag operating division can be
reportable nevertheless if the
acquisition does not meet the exemption
criteria of other rules.

Current Suppiies

Proposed § 802.1(b} describes s type
of asset acquisition that does not
consutute the sale of a business~the
acquisition of current supplies. Raw
matenals. components. inventory,

" maintenence sunpiies and the like are
uscd up an 2 current basis. consequently
their acquisiiiun does not create or
exlinguish 2 compettive entity. Such
acguisitions are clearly transactions in
the ordinary course of business and are
theselure exempt from the notification
requirements. When inventory is the
primary asse’ of a business. as is the

_ case f{or antique shops and art gaileries,

the saie of all inventory.is the saje of all

the asseds of 12at business and can be
rquivalent to the sale of a business and
is not exempt uncer this paragraph.
Paragreph (b) introduces a new term.
“current sugplies.” which ts defined in
subparagraphs (1). (2} and {3).

Durable Goods -

Proposed § 802.1 deals with another
probiematic kind of transaction. the
accumsiticn of "durable goods.™ In
ceriain businasses. an integrated set of
manufaciuring machines or other pieces
of equipmen: is he foundation of a
business even though those machines do

-rot constitute substantally all the
asse's of an operating division. The sale
ol such equipment thereiore can
regresent the equivalant of an extry or
unit of 3 business operation in spite of
the {ect that the acguisition of the
mdchine necessarniiv will be
sipplemental by the acquisition of other
2c0ds. Such transactions can be
snmpentively significant becsuse. for
example. one firm could monepolize an
indusiry with high entry barriers by
bviag only the critical machinery from
es.n ol its competitors. Some “durable
goels” acguisitions therefore need 1o be
reviewed on an individual basis.
Proposed § 802.1(c) declares which of
thess lmansaclions are exempl.

Subpars2rapn (c{3) exempts sales of
new “durable goods.” Because routine
seles by manulacturers. whalesalers or

retailers of azw chrable goods are
clearly in the normal cowrse of their
businesses the sales are siwsys examot.
Acguisitions of new machines normally
only expand productive capacity and
therefore do not tend o lessen
competition. '

In contrast. the acaisition of “used
durabie goods™ transfers existng
productive capacity from one person to
another. Such wsed dursble goods
transactons msy be common and
considered by the parties (o be i the
ordinary course of their businesses.
Nevertheiess. where both the sefler and
buyer use such goods i their
businesses. subparagraph (¢}(2) does not
define such acquisitions, however
common. &3 ones in the crdinary course
because they can lessen competition by
concentrating productive capac:ty.
Subparagraph (c}{2} exempts from the
requirements of the act only those
acquisitions of vsed durable goods m
whick either the buyer or selleris a
deaier and not a user of such goods.
Such transactions are in the ordinary
course of the deaier’s business.

Although sales of used durable goods
to a dealer may have competitive
consequences, these do not nor=ally

‘raise antitrust issues. The sale of such

productive assets may represent an exit
of a business from an indust-y and
thereby lessen the number of
competitors. but there is no basis in the
antitrust laws for requineg a fir to
remain in the busioess. Whea the buyer
is not a competitor and has no plans to
enter the busigess, there is no efTect oo
compention beyond the closing of the
seller’'s facilities. Accordingly there is
nothing for the antitrust authonties (10
analyze and the transaction is exempt
from the poufication requiremesnts.

For similar reasons there is litUe for
antitryst officials to review when s
dealer seils used durable goods. As with
the sale of new durabie goods. the most
usual eec! is to increase the productive
tapacity of the industry. Consequently
the subparagraph exemp:s both saies
and purchases of used goods
transactions by dealers.

There is normally little reason for
antitrust concern about sales of used
goods to dealers because the asse!s are
taken out of production. Unlike a
competitor, & dealer has no reasoen to
pay a premium [or the goods in order to
reduce industry production capacity.
Rather the goods are abandoned by
their {ormer owner and lose their
immediate compelitive significance.
Moreover when resold by a dealer they,
like the assets of a “failing company.”
are similar lo acquisitions of new
durable goods which normally enlarge

prodactive capacity and generally.do
not lessen competban.

However. in contrast to the sale of a
failing company’s assets to s possibie
competitor, a transacton that requires
case-bry-cave review by entitrust
suthorities. the sale of wsed durable
goods by ot to deatfers does not require
roctine examinstion. The primary
reason for individually examining the
scquisition of failing companies is to
determine if the buyer s a compertitive
qr potential coorpettor whose
ecguisition might lessen comperition
and !0 determine o the seller is going out
of business as it asserts. (n the case of
used durabie goods, the sale to the
dealer resolves both of those issues. By
definition the dealer is neither an actuai
nor potential competitor. thus there is no -
prospect of competitive harm resulting
from the sale to a deafer. And. the selle:
does abandon the aasets. Accordingiy

the Commission can generalize about

such ansactions and exempt the
acquisition of used durable goods where
either the acquired or acquiring pesson
is a dealer.

To be sure. the combined effec: ol a
sale 10 a dealer and a resale by the
dealer to a competitor can be the
equivalent of s sale of assets be'ween

‘competitors. The ressons for the used
" goods dealer exemption do 80t appiy

when the intermediary is merely a
conduit for real parties ia interest that
are users of the durabje goods. Asa
consequence. the proviso o
subparagraph (c)(2) denies the

.exexption if the intermediary is
" scgquinpg the assets {or a specific pemon

who uses the goods. Thus critericn s not
whether the intermedia=y is an agern: of
either seller or buver or whether the
intermediary takes Lie and assurnes (he
risk of loss over the goods, rather itis
whether the intermecdiary has agreed. at
the time it acquires the goods. to whor
it will rese!! those goods. [f the
intermmediary has made such an
agreemert then its roie in the
transaction is ignored and the
acguisition must be renorted as one
between the persons who ars users of
the durabie goods. Although the proviso
does not affect the dealer’s ngh: to take
title to the goods {rom the selles (ihat
scquisition is exemypt under proposed

§ 802.1(c){2}}. the provisn dnes prevent
the dealer from compleung ine .
transacion by translemng the uszd
geods to the buyer with whom ke Ras a2
contract until both buyer and seller have
complied with the nonfication and

* wainng requrements of the act.

The term “durable good™ is new. It s
defined w1 proposed §’ 802.1{cj{i) to be a
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d which is used repeatédly and has a
ful life of more than one year.

Certoin Real Property Transactions

Proposed § 8022 exempts certain real
property transactions on the ground that
they are uniikely to lessen competition.
The kinds of property proposed § 802.2
would exempt include unimproved land.
office buildings and residential
properties. Most. if not all. fransactions
conveying these kinds of property have
been considered exempt under existing
§ 802.1. Exemaption of such transactions.
however. does not fit within the explicit
sale of business rationale of proposed
§ 802.1. Unlike that section. which
exempt certain acquisitions of “current
supplies.” and “durable goods.” this
seclion exempts acquisitions of assets
that consutute freestanding business
entities. It is evideat. therefore, that if
these real property transactions are to
continue to be exempt. the exemption
must have a distinet justification. The
Commission has concluded that
sufficient justification exists to continue
exemping these transactions.

The basis for exempting the named
categores of real property is that th
totai-quantity of the resources and the
1=rze number of annual transacuons

.2s the 515 million size-of-
wansacion criter:a of section
7A(Q)3)(B) overly inclusive and
burdensome. Although there is much
varie'y in the market stucture of
transactions affecied by proposed
§ 802.2 (for examgple. most competitors
are engage< :n business in one or a few
of the many diverse regional or local
marke!s] they have one characteristic in
commen. It s urjikely that acquisitions
of przpertv named in proposed § 802.2
waouid have zny significant potental to
increase marxet power. The low risk of
anticompentve transaciions is g result
of the wideiy dispersed holding of these
resources as well as the small size of
tvpical transactions relative to the total
amount of resources. One indication of
how unlikei it 1s that a merger of real
property hoicings would produce a
viciation ¢f the antitrust laws is
proviced by a computer search of
decided cases Pairing the words “office
buildings.” “residential properties.” and
“mergers” identified no cases. Even
adding the ward “antitrust” to the
search did not result in the identification
of any relevant cases. Another
indication that such mergers are unlikely
to be anticompentive is the absence of
- -Fstantial bartiers tc entry in these
. 3tgenerai categories of real property.
wapital is availabie to finance real
estate projects on a national basis. and.
in gezneral. anyone with financing can

enter a local or regional market in the
named industries.

The Commission proposes to continue
the total exemption provided for
acquisitions of these categories of real
property, notwithstanding that the
rationale for these exemptions is
quantitiative (that is. typical
transactions are too small to harm
competition) rather than inherent in the
nature of the assets being transferred. It
is possible that competitive harm could
result from an unusually large
transaction or series of transactons.
Nevertheiess the Commission beijeves it
is unwarranted to burden the many real
property ransactions that pose no
threat to competition soleiy on the
ground that it is theoretically possible
that such transactions could reduce
competition.

Proposed § 8022 also exempts the
acquisition of voling securities of a
corporation holding only these real
property assets and incidental related
assets. This provision derived from the
existing § 802.1(a) which deems “an
acquisition of the voung securities of an
entity whose assets cansist solely of
real property” and related assets to be
an acquisition of real property. The
proposed treatment of real property
corporations has the same intent but is
more narrcw and more specific. lts see-
through provision applies only to the
kinds of real property which are
exempted by proposed § 802.2.

The term “unimproved land.” is
defined in proposed § 802.2(a) and -
“office building.” and “residenual
propesty” are defined in proposed
§ 8C2.2(b). “Unimproved land™ does not
include property if agricultural land.
structures. hydro or geothermal power,
vur reserves of timber or minerals
account for more than S35 million of the
total value of the property. "Office
buildings™ and "residential properties”
are structures that generate ninety
percent of their revenues from these
funcsions or contain facilities used for
other functions that are valued at §i$§
million or less.

Carbon-Based Minerc! Reserves

Proposed § 802.3 would add a limited
exemption for acquisitions of carbon-
based mineral reserves. Like the
proposed exemption of § 802.3 for
certain real property transactions. this
proposal is based on the likelihood that
typical acquisitions that satisfy the $1§
million size-of-transaction criterion of
section 7A(a)(3) are too small to reduce
competition. However an appreciable
number of larger acquisitions of carbon-
based mineral reserves warrant
individual examination of their
competitive effects. The Comumussion

-

. proposes therefore to limit this

exemption to acquisitions valued at $150
million orless.

Cwrently some acquisitions of
carbon-based mineral rights are not
reportabie under informal
interpretations of the statutory
exemption [or acquisitions in the
ordinary course of business (see section
7A(c}(1) of the act). These staff
interpretations have been applied to
undeveloped mineral rights. They are
justified on the grounds that the
acguisitions are essentially routine
purchases of raw materials by
processors of carbon-based minerais in
the ordinary course of their busiress.
While the Commission believes there is
some basis to the existing staff
interpretation. it believes the primary
justification for exempting the reserves
is not that they are current suppiies.
Rathes:. it1s that there are 4 large
number of ransactions valued at more
than $15 miilion that have littie
anticompetitive potential.

The Commussion has made numerous
studies of the coal and the oil anc gas
industnes. including in recent vears the
1982 report on Mergers in the Pet=olecm

- Industry and the 1978 staff point reper:

on the Struciure of the Nation's Coci
Ingusery. On the basis of these and
other studies four conclusions seem
warranted. First. the total doilar vaiue of
‘reserves in these industres dwar’s asse!
holdings of most other industries.
Secand. the holdings of U.S. reserves in
these industnes are wideiy dispersed.
resuluing in generally low incusimy
concentration ratios in relevant procuz:
and geographic markets. Third.
scquisitions of reserves have had little
effect on overall concentration ratios.
Fourth. the scale of the largest
acquisitions of reserves. however. does
warrant a careful examination of the

- potential effects on competition.

The Commission has therefure
rejected a blanket exemption approach
and proposes to adopt a 150 mullion
limit on this exemption. The $150 millicn
limitation serves severa] purposes. It
avoids imposing a filing requirement on
many transaciions that have previousiy
been considered exempt. It aiso
preserves for the antitrust enforcement
agencies the procedural advantages of
the act in those transactions where
competition has & greater probabilizy oi
being affec:ed—acquisitions in excess of
$150 million. Finally. by requinng filings
the limitation will provide a record of
the number of notifications file€ anz
enforcement interest in these
transactions that might form the bas:s
for raising or lowering the exemption
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‘mitation after experience with the
sroposed rule.

The proposed rule groups together
difTerent kinds of carbon-based
minerals. This single category seems
appropriate both becguse reserves are
frequently found together. as is the case
with oil and gas. and because the largest
firms {nquendy are major reserve
holders in the severa] industries.
Accordingly rather than attempt to
define separate exemptions for each
kind of mineral. the Commission
proposes to group them together.

Aggregouon Rules

Al present transactions exempted by
section 7A{c){1) of the ac: (that is.
acquisitions in the ordinary course of
business) are addressed in § 801.15{(a).
That paragraph directs that the
aggregation rules of § 801.13 not be
apphied. Thus in determining whether
the more than $15 million size-of-
transaction criterion of section TA(a){3)
is met. the value of assets acquired in
the ordinary course of business are not
counted. Because proposed § 802.1
merely declares that certain
transactions meet and others do not
meet the ordinary coutrse of business

sitenia of secuon 7A(c){1). there would
be no sccasion to change the placement
- of that statutory exempucn or
separately list proposed § 802.1. Under
the proposed provisions a sale of used
durable goods valued at $10 million and
current supplies vajues at §8 millinn,
would not meet the more than $15
million size-of-transaction criterion
(assuming the sale did not constitute
sutstantially al! the assets of an
operating division} because the current
suTpiies are exempt pursuant to section
TAlcH1).

The other transactions that would be
made exempt under this prmposal are no
longer based on section 7A(c)1):
therefore they mus! be listed separately
in § 801.15 to make clear whether and
under wha! circumstances the assets
they descrive must be aggregated
pursuant to § 801.13. {Proposed
smendments to § 801.15 are set forth in
proposal 7 of this Notice.) Proposed
§ 802.2(a). which would exempt
unimproved land. wouid be placed in
§ 801.15{b} because the Commission
believes it is impartant to aggregate the
value of separate transfers of otherwise
non-exempt assets for purposes of
applying the $15 million limitation on
the definition of unimproved land.
Greater accumulations of mineral rights.
timber reserves. etc.. even in separate
transactions. increases the probability
that the toal transferred will have
anutrust significance. § 801.15(b} directs
that the aggregation rules of § 807.13 be

applied only if the assets. as & result of

aggregation. will have exceeded a
quantitative limitation on the exemgption
of.assets of that kind. Thus. if one
person made two scquisitions from the
same person within 180 days of
uniroproved land. esch valued at $30
million and esch contained timber
vaiued at $10 million. then the
transactions would not be exempt.
Because of aggregation. the value of
timber held sfter the second transaction
would be $20 million and the entire $80
million trans{er would be reportable.

. Proposed § 802.2(b}. which wouid

exempt office buildings and residential
properties. would be placed in

{§ 801.15(a). Because the exemption of
these assets is determined by the
characteristics of each individual
sgucture it would be inconsistent to
sggregate the dollar values of separate
transactions.

Proposed § 802.3. which deais with
carbon-based minerals. also would be
placed in § 801.13(b). Like the assets
subject 10 the 315 mullion limitation in
proposed § 802.2({a] the antitrust
significance of ransfers of carbon-based
minerais can be greater in larger
transacticns. [t is therefore appropriate
10 aggregate these acguisitions. Thus. if
a company bought $100 million of coal
rights valued at $100 million in January
and then bough! oil and gas rights
valyed at $100 million in March from the
sarmne seiler. then the company wnuld
kave exceeded the $150 mullion
exemption for carbon-based minerals in
proposed § 802.3 and the March
acquisition would be valued &t $200
million for purposes of calculating the
size of the Tansaclon.

Even with proposed §§ 802.1. 802.2
and 802.3 the exempt status of some
trantsaciions will remain unaddressed by
these rules. Acquisitions of certain kunds
of intangible rights such as the sale of
franchise rights by the franchisor have |
been considered to be transfers in the
ordinary course of business under
section 7A{c)(1) of the sct and therefore
exempt. In conrrast an acquisition of
title to a patent has not been considered
to be in the ordinary course. These and
other transactions will continue to be
defined through informal interpretations
by the Commission staff. Persons who
desire advice on the exempt status of 2
proposed transaction should contact the
Premerger Notification Office. Bureau of
Competition, Room 303. Federal Trade
Commission. Washington. D.C. 20580. or
phone {202) 5§23-38%4. With these
limitations in mind. the proposed rules
should significantly reduce confusion.
unnecessary filings and disputes over
the scope of exemptions.

-F. The Commission proposes to
amend its rules by revising § 8021 and
adding new §§ 8022 and 802.3 and
examples as set forth bejow. New
langusge is indicated by arrows: (»new
language «). Deleted language is
indicated by brackets: [deiexed

language].

[Is021 Acquinitiors of Qoods oc resity in
the prainary courss af buamess.

(8) Acquisitions of voting securities of
entities holding only reaity. For
purposes of section 7A(c}(1). an
acquisition of the votng securities of an
entity whose assets consist or will
consist solely of real property and
assets incidental to the ownershup of
res| property (such as cash. prepaid
taxes or insurance. rentals recetvable

-and the like)} shall be deemed an

acquisition of realty.

(b) Certain acgquisitions of assets. No
scguisition of the goods or realty of sn
entity (except for entities descnibed in
paragraph (a} of this secuon) shall be
made "in the ordinary course of
business” within the meaning of section
TA(c)(1). if. as & result thereof, the
acquiring person will hold all or
substantially all of the assets of that
entity or an operating division thereof.]

{3802.1 Acquisition of cartam sssets In
the ordinary course of businesa.

Acquisitions of goods in the ordinary
course of business are. pursuant to
section 7A(c){1}). exempt from the
notification requirements of the act. This
section sets out critena f{or determuning
whether cerain kinds of transaciions
are or are not in the ordinary course of
business.

(8) Opercting Divisions. An
scquisition of all or substannaily ail the
assets of ar entity or operating Givision
thereof is ot an acguisition in the
ordinary course of business. The term
“operating divizion™ means & coilecticn
of assets that have been operated as a
distinct or seif contained business
undemaking. The term includes. bu! is
oot limited to. the following cailections
of assets: tegional or branch units,
internationel units. financ:al units.
service units. ransportation umts.
factories. mines, oil wells, hotels. and
shopping malls.

Example: Corparstion A. s nationwde
finence businesa, closes sll of its 22 offices 1n
or.e memopolitan ares and sells all ofits
sccounts receivabie from these cifices to
corporation B. The scquisition of these
accounts by B is not exempt under § 6322
because these accounts, receivabie constirute
substantially all the assets of a regiora. or
branch unit {the remsizung sasets are office
supplies). It is therefore the scgumisitior. of an

v,
=1
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srating dintsion and aot o the ordisary
~erye of busimess.

{b] Current Supplies. Except when
acquired as part of a tramsaction
described in paragraph (a) of this
section. an acqursition of current
supplies is in the ordinary cowrye of
business. The term “current supplics”
includes. but is not limited 1o. the
following kinds of assets:

(1} Goods baught solely for the
purpose of resale (e.g.. imventory).

{2) Goods bought for consumption in
the ordinary course of the scquirer’s
business (e.g.. office supplies.
maémenance supplies or electricity),
and.

{31 Goods bought to be incorporated in
the final product (e.g.. raw material and
components).

(¢} Durcble Goods. (1) Except when
acquired as part of a transacion
descnibed in paragraph (3} of this
section. an scgquisition of durable goods
is in the ordinary course of business if
the goods purchased are new. A good is
“durabie” if it is used repeatedly in the
business and has a aseful life greater
thar. one year.

2) An acguisition of used durable
goods is in the ordinary course of
husiness only if the acquining persor or

¢ acquired person is not a user of such
suods and has no plans 1o become s
user of such goods: proviged. however.
if a persor making an acquisition that is
exempt under this subparagraph has
agreed 10 acquire specific goods from an
idenu:ficd person wha 1s or has been a
user of the goods for another person
whu s or intends to become s use: of
such poods. then that other person s
ceemec 0 be azguining the goods from
the use: and that acquisiion by the
person whe is or intends to become a
user rom the person who is or has been
a useris nol in the ordinary courve of
business. -

Evarmple Middleman Company ayrees to
acquire five used jet planes from Landing
Airi:nes and then resel! them To Flving
Acfines [or $100 m:llica. Midd eman then
pu-Lases the five airpianes from Larding
Asrlines Although Middleman’s acquisition is
e\ainpL the fansacuon cannot be compieted
Ly transierming the planes to Flying untl
Fiuing and Landing file noufizanons because
the proviso to § 802.1(c}{2] deems that the
acguisition be treated as if Flving bougnt
them directly from Land:ing for S100 mullion.
The acquintion by Flving from Landing is
subject to the notification requirements of the
act assuming all other reporung requirements
dre el -

(5 802.2 Acquisitions of certawt kinds of
e3i property.

{a) Acquisitions of unimproved land
¢r the voting secunities of an entity
whase assets consist soiely of

untmproved land ere exzzmpl from the
requirements of the ot The term
“wmnimproved land” trchudes any real
property uniess the aggregate vaiue of
sthectures. agricnitural lamd. reserves of
timber or mirerals and bydro or
geothermal power sccount for more than
$15 million of the valge of the property.

{b) Acqursitions of office boidings or
residential properties or the voting
securities of an entity whase asse!s
irclude solely office buildings and
residential properties are exempt from
the requirements of the act. A srructure
is an "office building™ or s “resrdential
property” if it has generated no more
than 10 percent of its revenues from
funcrions aother than office or residential
use in each of the two yesrs prior to the
proposed date of acquisiton or if the
areas used for those othrer functions sre
valued at $1S million or less. I the
structure has been erected during the
two year period. the reveaue criteria of
this exemption is satiafied if 10 percant
or lexs of the structure’s revernie came
from uses other than office or residential
during that shorter penod {or is
projeciad to come fom these functions
if the strucnzre has generated 0o
revenue].

{c} Assets incideatal to the ownership
of real property exemapted by )
paragrapns (a) and (b) (such es cash.
prepaid taxes or insurance. restals
receivable and the lixe) shall not be
consicersed part of the otherwise non- -
exempt property for purposes
calculatng the $15 mullion limitations of
this se<tion.

Example: 1. “A” acquires emmproved land
valued &t $200 miilion from “B. The propery
contains mineral nghts and sguctures valued
at $13 mullion Because ese otherwise aop-
exempt assets are valued at 515 2udliun or
less. the scquisition meets the defizsuen of
umimproved land and the ransaction is
exemnpt. Two months later A" acquires from
“B" s $30 million tract of wnimproved land
that includes mmeral rights valued ot S8
million. Beczuse § 802.2(a) aasachons are
listed in § 801.15(b). separate cansfers of
unimproved land are aggregatec in
sccordance with § 801.13. As a result of that
aggregztian the vaiue of the otherwise non-
exempt assels that will be heid after the
second transacton is 21 million. The $1S
million limitancn of § 802.277a) is therefore

exceeded and the ennire $230 million Tansfer

must be reparted uniess it is exemnpt under
other provisioos of the rules or the act

2 “A” acqurres rwo office buildings. each
valued at $50 aullion. from “B”. Each
structure contains retail space valued at $10
million which generates 20 percent of the
revenue of the building. Although more than
10 percent of the revenue of each building is
generated by functions other than office or

_ residennai uses and the total value of that

space excreds $1$ mullion. the tramsaction
continues 1o Mee! the exemphon citeris of

§ ez (b That $1S million Timitation on the
value of noo-office. non-revidential space is
caiadated for esch structure and is no
exceeded m Yz example because the valye
of that epece i $30 milfron for each
buidirg. -« -

> 8023 Acesieition ef Carbon-bamed
mineral ressrves.

An scquisttion of carbon-based
minersl reserves (such &9 oil. natural
gas. coal. shale or ter sands| or rights to
carbon-based arinersl reserves are
exempt from the requirerments of the sct
if the total assets held as a resulit of the
acguisition do not exceed $150 miilion
and if the value of associated
machinery. sguctures or other assets
incinded @ the acquisition does not
exceed $15 million.

Exampie: Camparry A scquires nghts 1o oii
and gas resarves vaiued at $100 miilion from
company 8 Sixty days later A buys coal
reserves velued at 5100 millios. Pursuant to
§ 3L13:5) “A” wall boid any esse's acguired
from “B” withun 180 calendar days of mgung
the sgraemant e acquire coal reserves as 2
result of the acquisition of cosl thereiore tha1
scquisition of carbon based muners! reserves
is valued ot S5O0 mullion and is not exempt. -

. 6. Sectios 882 0X(b) i(ncrease io the
“Cantrolied lesuer™ Thrwshold

Seciion 802.20(b) exemp!ts acquisilions
of votiny securities valued at $15 mulion”
or less if the volung securities heid a5 a
result of the acquisition do not canfer
control of an issuer that has total assets
or net annual sales of $25 millios or less.
The Commiszion proposes to expand
this exemmptian (and parallel exemplions
in §§ 802.50 and 802.51) by raising the
cantrolled issuer threstold to S0
million, because the experience of the
antitrust agencies democs:rates that few
of the ransactions made reporiabie by
§ 802.20(b} bave raised substantial
competitive problems and none have
resulted in eaforcement actions. Qur
enforcement expenence indicates that
raising the threshold from S25 10 $200
million would eliminate the vast ,

.msjority of filings required by paragraph
{b). while still requinng reports for those
which bave the grestest possibility of
raising significant antitrust concems.

The proposed change would constitute
a major increase in one of the twa size-
of-trarrsaction tests in the act and rules.
When read logrthrer, section 7A(a){3)(2!
of the act and § 802.20 esmblish two
minimum see-of-transaction tests.
Under these tests, notification is 2ot
currently required unless. as s resylt of
the acquisition. the acquinng persan
would hoid either

(1) Voting secxrrities. nssets or &
cormbination of voting secunties end
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sse's of the scquired person valued at
gore than $18 million: or

(2) Sufficient voting securities to
control 3 firm which. together with all
the entities the acguired firm controls.
has annusl net sales or total assets of
$2S million.

The frst minimum size-of-tansaction
test is the one more commoniy met. It
establishes the basic rule that s filing is
required (assuming other requirements
sre met} whenever & transaction is
valued at more than $15 million. Almost
90 percent of the ansactions reported
meet this criterion. The second minizum
size-of-transaction test provides &
limited supplement to this basic rule.
Roughiy 100 mansacions a'year have
been reported under this citerion. Thesa
transactions valued at 13 million or
less are reported whenever one party
will acquire enough voting securities to
control a firm with sales or assets of S5
million or more. (Control is defined in
§ 801.1(b}.] The proposed revision would
substantially increase the threshold in
the second test but not affect the first,

The decision to increase the threshoid
in § 802.20(bj is supported by an
analysis of enforcement interest in
transdctions filed under the act dunng
the yesars 1981. 1982 and 1883. The chant
below shows the antitrust agencies had
8 consistently lower interest in
transactions valued at $15 million or
less than in other transactions.:

. (Exforzement interest is reflected by two
kinds of agency actions: “ciearance.” the
first indication of antitrust concern.
initiates a procedure by which the twe
agencies decide which will begin an 1n
depth review of a transacion. and
“second reques!s.” @ pracedure under
the act for obtzaining addivonal
information from the parues and
generally an indication of a greater level
of concer=.] In 1983, for example, the
fizst leve! of interest. “clearances.”
showed that in only seven of every
hundred transactions vajued at $15
million or less was it considered at all
prebabie that a violation might exist. [n
contrast, for transactions above §13
million, it was felt worthwhile to
determine which agency should exarine
transactions more= closely in fifteen of
each hundred transactions. or twice as
often. The dispan‘y in interes: was even
greater for “second requests.” where the
agencies were three times as likely to
request additional information from
parties to ransaciions valued at more
thas §13 mulon. To put it another wax,
although the §3¢ mullicn or less -
transactions constituted over twel- e
percent of the total reported in 1963
they made up just over sia percent of the
total clearances and not quite four

"~ percent of the total second requests. An

analysis of the aggregate data for all
three years using a chi squere test of
statistical independence shows there is
8 less than one percent chance that the
lower interest in $15 million or less
transactions is a reflection of sampling -
error. The observed differences in
clearance rates and second request
rates for ransactions valued at 815
million or less and more than $15 million
are therefore statistically significant. On
the basis of these statistics and the fact
that no enforcement actions have been
instituted based on reported
transacyons valued st $15 million or
less. the Commission believes

§ 802.20(b} should be altered

ENFORCEMENT INTEREST N $15 Ml LUON OR
LESS REPORTED TRANSACTIONS !
{1981-1983)

|1mf|u11'n'
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The Commission has considered. but
rejected. deleting § 802.20(b) entrely. As
the Commission has noted before. the
two different transaction size thresholds
in the act indicate "s clesar congressional
intention to reach at least same
scquisitions that satisfy only the
percentage (of voting securities] test.”
even though the sbsolute vaue of the
securities purchased may be reiatively
low. See 43 FR 33430. 33491 (July 31.
1978): 4% FR 66781, 66782 (November 21,
1979. The Commission's proposal would
preserve this statutory design.

The separate controlled issuer critenia
of § 802.20(b) can be a valuabie
supplement when the value of the
acguired entity’s voting securities dees
not adequately refiect its competitive
presence. For example. the acquired
securities could represent 50 percent of
the issuer's voting securities. but a much
smaller percentge of the to'al
capitalizaticn of a large company. Also.
if a company is failing as a business

enterprise, its market value may be low

regardless of the competitive
significance of its assets. Such a firm
could. for example. have & lasge marke!
share and a strong competitive position.
yet face bankruptcy solely as a resclt of

liabilities based on prior tortious
condyct Athough the purchase of a
large but failing comg iny will often be
permissibie under the “failing company”
defense, that defense requires a careful
examination of the acquired company’s
actual prospects, the competitive
importance of its productive assets and
inventory, and the possibility of its
acquisition by s non-competing
company. That determination can only
be made afier & scrutiny of the proposed
scquisition: the required distinctions are
Jar too compiex to be written into the
reporting threshoid.

Raising the threshold of § 806220(b} 10
$200 millicn reflects a balancing of the
possibility of anticompetitive
transactons vajued at §15 million or
less with the Commission’s experience
that few such transac:ions are likleiy 1o
occur. The requirement that the acquired
enury have annual net sales or total
assets of 8200 mullion or more wouid
have exempted gver ninety percent of
the less than S1S million transactions
filed dunng 1982 and 1983 (the most
recent years for which complete
staustca exist]. At the same tizve it
preserves for premerger review by the
antitrust enforcement agencies
ransactons in which firms of
substannal size are acquied.

The Commussion also proposes o
raise the corresponding controlled 1s::00¢
threshold in § 802.50 (a)(2! and (b}{2).
“Acquisitions by foreign sssets or votinz
securities of s [oreign issuer by United
States persons.” and § 802.51{b}{2).
“Acquisitions by foreign persons.” from
$2<.million to 200 million. Although the
number of transactions fled under tha<e
provisions are too smail-to permit
meaningful analvsis. the considerations
in evaluaung the compentive
significance of acquiring firms valued at
$15 million or less are the same. The
Commissicn proposes therefore to
continue the paralle! thresholds in
§§ B02.20(b}. 802.50(a}(2}. 802.50(> 2}
and 802.51(b}{2). .

C. The Commission proposes to rev.se

" §802.20(b} and its example.

§ 802.50(a}{2} and its example 2
§ 802.50(b}{2} and its example.
§ 802.51(b}(2) and its example 2 the
example to § 802.52 ard example 3
following paragraph (d] of § 801.2. as st
forth below. New language is inc:ca:e<
by arrows: {»new language =} Daie'-d
language is indicated by brackets:
[deleted language].
§ 802,20 Minimum dolisr vaive.

(b} Voting securities which cenfer
control of an issuer which. together wih
all entities which it contols. has annus!
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nei sales or total assets of 3525}
* “00w millisn or more.

amp.2x° L. Acquiring person “A” iatends
1o scquire 65 percent of the voting securities
of cerporation X from X's ultimate parent
entiry. “W™, end "A" bolds no other assets or
voung securities of scyuired person 3] ~wW™,
X has no submdiaries and does not have
annual set sale or tota) szsets of $30)
 $200 = milkicn. i the postacquisinon vaioe
of “A” "s haidings of voing secunties of X
would be $15 autlion or lass, the acquimtion
would be exempt under this sechon

§ 80250 Acquisitions of 10reign asse’s or
of voting secorties of 3 forergn issuer by
Unnaec States persons.

(a) Assets. = *

(2! The acquisition of assets located
outside the United States. to which sales
in or into the United States are
attributaple. shall be exempt from the
requirements of the act unless as a
result of the acquisition the acquiring
person would hoid asse!s of the
&cquired person to which such sales
aggregating [S2S] »S200-« million or
more during the atgquired person’s most
recent fiscal year were atrributable.

Evgmipfes: = ¢

2 Sivy duvs after the trensaction in
cramale 1, "A” proposes to selito "B 4
second manulactunng plant located abroad:
s n or into the Unitmd Seatrs attnbutabic
t. p.ant totaied [S20] e S200 - million
i tne most recen: fiscal vear. Since "B
would be acguising the second plant withun
1M Gars of the fizst plant. bdth plants wouid
b cenaidered essets of "A™ acw heid by "B,
Sce § 8001 WLE2). Sines the total annual
Sairsin orinin z*e United Siatrs excecd
[T35] = S200 - m:ilicr the acauisiton of
the sevona pant woeld not be exempt under
this parngrapn

[by Varrg speuomius = 000

{2, Mode ag;re*:le szles in or inic the
United States of [S23] » $200-e million
or more i= ite most recent fiscal year.

Evem: e "AT g U5 puerson. 1510 wsquire
ta veting sewusnes of C g foreign isswern. C
Bas 20 aseots in the Umited Siates but made
027 ute seirs iate the Uanted Stades of
[S.-] >$“n< miilio= in the mosi recern:
fixial veur The iransaciion ts aot exempt |
endr: this sechion.

§ 802.81  Acguisitions by forewgn persons.

. . . . - -

(l LR Y

(., A US. 1ssuer with annul net sales
or tctal as<ets of [S23] » S200 - mullion
Qr more:
. . . . .

Eonmaiog, © 0t

S revamrie L ascyme tnel TAT s
weeeinns CE'sT sioeh end that ingieded
w "B isassuer C.oa US issus- whose
t ieets are valueC at [S27] »S21T -
mL.on Simee Cs votung secumiies wi Al be
acguired indimectlv. ard wiace AT thus will

" be wegriring coneol of 3 US. lasuer with total

ausets of more then 3557 &S0« oxilion
thcla:aubooamtbzmp(vﬂderthu
sectian,

§802.52 Acquisitions by or from foreign
governmaentsi corporations.
Examples The governmest of lareign
country X has decided to sell assets of its
wholly owned corporation. B. al! of which are
located m {orergn counrtry X. The bayer is
“A~. 8 US person. Regardiess of the
aggregnie annual sales in or into the United
Slates artnbecable 1o the assets of B the
transaclion is exaap< under this sexton. (17
such aggregate annual sales were less than
510] » $20C = million. e transachon
would aiso be exempt under § 802.50.}

§ 8012 Acguiring and acguired persona.

(d) - L] .

(2) . . .

(i") . o .

Examples: * * *

3 In the above exampie. sappose the
conuniderstion {or Y is 50 percent of the voting
secuntes of Z. 2 wholly-owned subsudiary of
A which. tagether with all enuties it controin
has annual net sales and romi esegs of less
than {33¢] » $200« miilion. Sugpose siso
that the vaiue of these secunities is $15
millior or less. Since the acquisition of the
voting secunues of Z 13 exerrpt wrder the
puawmum dollar value exemptios 1n § 80220,
A" will report in tus transaction as aa
acquinng person aniy and "B” as an acguired
person oniy.

7. Section 802.35 Acqguisitions by
Employee Trusts

The Federal Trade Commission
proposes 10 exempt from the reporung
provisions of the act acquisitions of an
employer’s voting securities by ceriain
emplovae trusts. It is common for
pension plans. profit sharing plans and
bonus plans !o acquire shares in an
emplover’s business on behalf of its
emplovees. Typically these plars hold
skares in trust for the employees. Even
where the trustees of the plans are
sppcinted by the employer. the current
rules make such acquisitions of
employer voling securities reportable
{assuming the 2¢t’s other notification
criteria are met). Proposed § 802.35
would exempt acguisitions of the
employer's voting securities by qualified
trusts pursuani to Emplovee Stock
Owmership Plans ("ESOPs™). The
proposed rule wculd nc! exempt an
ESOP's acguisition of securities issued
by persons other than the emplover.

Under existing premerger rules.
acquisitions of an employer's securities
pursuan: to an ESOP are likely to be
subject to the notification requirements
of the act Such acquisitions are oflen
large enough to satisfy the $15 million
size-of-transaction criterion of section

-

7A[a][3](B) because the scquisitions
represeqt ag inexpensive source of
financing for the employer. Alsa. the
ESOP tust is Tkely to meet the $10
million size-of-person criterion of
secion 7A(a}2) because the trust is
considered 1o be controlled by the
employer and must, pursuant to

§ 801.1{a)(1). inclode the tota] assets and
annuel net sales of the employer in
determining the size of the trust.
However. for purpases of the
intraperson exemption in § 802.30. the
ESOP is not within the same person as
the employer. and. thus the scqusition of
the employer's stock by the ESOP is not
exempt.

The conclusion that ESOP
transactioms should be exempt is based
on the mixture of stock ownership
characteristics in such trusts. If
complete ownership of voting securities.
rather then just voting rights. were to
pass to individual employees. such
acquisitions almost certainly would be
too small to be subject to the $10 miilion
size-of-person and $15 million size-of-
transacuon cileria of the ace Uf the
securities were held by an entity that
was controlled by the employer by
reason of bolding voting securities. then

.the transaction would be exempted by

§ 802.30 as an intraperson ransaciion.
The rationales for not requiring small
acquisitions to be reported and for -
exempting intraperson transactions both
apply to an ESOP trust’s acguisition of
an employer’s voting securities. The
Commission therefore proposes to
create a new examption for suzh
acquisitions basad on the disunctive
characteristics of ESOP trusts discussec
below.

Acguisitions of an employer's
securities pursuant to sa ESOP enaoie
employers to receive advantageous tax
treatment whex their securities are
acquired with barrowed money. See
generally 26 U.S.C. 401 et seq. Typically
employers initiate the formation of
ESOPs and appoint and rermove the

- trustees who manage the asse!s of a

plan. However, o establish such plans
requires the approval of the plan by
affected employees. See 26 U.S.C.
401{b){1){A]. Once the trus: is
established. the employees of & publicly
held corproation. not the trustees. vote
the emgloyer securities held by the trust.
256 U.S.C. 409A(e}[2). The empioyer-
appointed trustees retain the power to
sell the employer secusities or to .
purchase additional securities.

Despite tbese characterisics.
§ 801.1(c) (4} and (S) deem the sezurities
to be heid solely by the trust. For most
non-ESOP trusts. that is the apprepnate
result because trustees usually have the

-
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iuthonty to both vote and dispose of ail
securities. From an antitrust viewpoint.
therefore. a danger of lessening
competition wouid result if those non-
ESQP trusts acquired voting secunties of
the employer and of competing firms. In
the case of an ESOP trust which also
held securities of both the empioyer and
a competing company. however, the two
sets of securities would not be voted by
the ESOP trust. The employees would
vote the securities of their employer.
Consequently most ESOP trusts do not
pose the same kind of antitrust concemn
as other trusts.

This does not mean that employee
stock owmership frusts can not pose any
antitrust concemns. only that other
procegures of the premerger screening
program are edequate to protect the
remaining antitust interests. For
. example. the influence of the employer
over the trust can be grest due to its
authority to appoint and remove
trustees. An employer mignt use this
influence to obtain controi of a
compettor through the trust. It also
mignt exert great influence over the way
its empioyees vote as sharsholders. The
exisung premerger ruies explicitly
recogn:ze the possibility of influence
through control over trustees. Because
the empiover controls the trust. the rules
require the employer to repert the trust's
acguisition of shares in 8 competing (or
other] firm as its own. Secuon 801.1(¢)
deciares that a person controls an entity
(including & trust) if it has the right to
“designate s major:'y of the directors of
a corporauon. or in the case of
uninco~porated entities. of individuals
exercising simiicr functions™ (i.e.,
trustees). Consequeatly. the competinve
impiications of acguimng another firm's
vonng securities woulc continue to be
- reviewed under the ac! even if the
acquisition of the empioyers own
securities were made not subject to the
noufication requiremnents. as the
Commissicn proposes to«do here.

The Commission a< considered
exemptling emplovee trust dcquisitions
e:ther by expanding the intraperson
exemplion in § 802.30 or by changing the
defimition of "ho!d” in § 601.1ie). It
rejects both of those solutions for the
reasons ststed below

In most circumstances arn azquisition
is exempt where a controiled entity
acquires voting securines of another
entty ynder the sams control. Howewer.
§ 812.30 hmuts thas exempuon to
circumsiances where control i3
exercised by reason of hoiding securities
inot the nght (0 appoint directors or
‘rusiees) The reascn lor this eacestion
to the exemznizn is tha! the rules do not
require filing & notificaticn prior to

making an acquisition of the right to
appoint directors (or trustees). caly prior
(o an acquisition of assets or voting
securities. Expanding the inraperson
exemption to include ESOPs would
permit a persan to avoid the reporting
process eatirely by first acquiring the
right to appoint directors (which is not
reportable), and then scquiring the
voting securities of the then contzrolled
entity. It is therefore not advisable to
expand that exermaption.

It would be possibie to exempt some
acquisitions by ESOP trusts by altering
the "hoid" provisions of § 801.1(c). This
rule could be aitered to declare that
beneficianies hold voting secunties
within a trust if the beneficianes (in the
case of an ESOP. the employees] have
the right to-vote those securities. That
solution. bowever. is inadequste
because it would not exempt
acquisitions of an employer’s voting
securities pursuant to an ESOP where
the employer is not a publicly heid
company. Closely-held companies are
required to accord voting rignts to
employees in such plans only “with
respect to a corporate matter which (by
law or charter) must be dec:ded by more
than s majonty vote of outstancing
common shares votes™. 26 US.C
409A(e)(3). Consequently. altenng the
“boid™ provisions will oot exempt
scquisitions by employee Tuats that do
not require review.

The Comimussion proposes instead to
creste s new exemption {or emplovee
trusts based on the kind of scquisition
and the mixture of ownership nghts
between employers. empicyees and
trustees. The provisicn himits the
exemption to 'rusts that are part of
qualified stock bonus. pension or profit
sharing plans as defined in the lntemal
Revenue Cade in order explicitly to
accomiodate those plans that are most
likeiy to make acquisitons large enough
to be reportadle. it exempts acquisitions
of an empicyer’s voting secuntes by a
trust establisked for employees if the
emplover hay the right to appeint and
remove the trustees. This further -
limitation to trusts tha: are controiled by
the employer, according o the critena of
§ 801.1(b). ensures that any acquisilion
of voting securines of ather persans by
the trust wiii be reportable as if made by
the employer. Accordingly scqusitions
which are likely to lessen commpeution
will remain subject to the nstification
requiremen’s ¢f the act.

Because all acguisinens of employer
voting securities by ESOPs are exempt.
there is no newd 0 aggregate such
acquisitions pursuant to § 802.23. Such
aggregetion is avoided by listing § 80223
in § 801.15{a)(2). The proposed text of

§ 801.15 below also contains
amerndments described in proposai .

H. The Commisaton proposes to add
pew § 80235 and revise § 801.15 (a){2}
and (b} set forth below. New language is
indicated by arrors: (s New
language-e). Deieted language is
indicated by brackets [deieted
hxag\nge].

» § $02.35 Acquisittors by empioyee

© trusta.

. An acquisition of voting securities

“shall be exempt from the notification

requirements of the sct if:

(a} The securities are acquired by a
trust that meets the qualifications of
secton 401 of the Internal Revenue
Code:

(b} The trust is controlied by a person
that employs the beneficianies of the
trust. and.

(c) The voting securities acquired are
those of that person or an entity witain
that person. =

§801.1S Aggregstion of votng securtties
and szaats Tre SCIUERIDON O WTWCh was

exemoL

(a' . - .

{2) Sections e 802.2(b). -« 8C2.5(5)(1).
802.8. 802.31. » 80235, «802.50(a}(7).
802.51{a)(1). 802.683 and 80270,

(b} Assets or voting secunties the
acquisitions of which was exempt at the
tizme of acquisition {or would have besn
exempt. had the Act and these ruies
been in efiect), or the present
acquisition of which is exempt. unger
section TA(c}(9} anc §§ »8&C2 2 a).
802.3. -« 802.50(a){2). 832.50(k;. 802.511h;
and 802.6% unless the limitations
contained :n secthion 7A(c){9) or those
sections do not apoiy or as a resuit of
the acquisition wauld be 2xceeced. in
which case the asse's or voung
secunities 30 acquired will be heic. and

8. Section 802.70(b} Acquisitions
Subject to Prior Approval

The Commission propcses to deie's
paragraph (bj of § 802.70. Faragrape b}
exemgpis from the noufication 2ad
waiting requirements of the act cerain
acquisiiions that require prist 3pproval
by the Federsal Trade Commission or by
& feceral court Although the principle of

-this rule is sound—to eliminute

duplicat:ve notification reguiremenis—
the practical effec:s car. be troubiesome
to both the enforcement agencies and
the parties subjec: to an order. This fuie.
which is applicabie o oniy a few
transactions each year, can in scmie
instances reduce the opportunity for
premerger review of acquisitions. At the
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<ame time the automatic exemption can

‘este 8 barrier to voluntary settiements

. of antitrust actions where companies

would prefer to have their future
acquisition in other markets subject to
the normal premerger procedures rather
than the extraordinary procedures of an
order. As a consequence the
Commission believes the administration
of the premerger program would be
better served by eliminating the
exemption.

Section 802.70(b] exempts an entire
acguisition from the requirements of the
act if. pursuant to an order entered in an
action brought by the Federal Trade
Commission or the Department of
Justice. the acquiring person is required
to obtain approval of the Federal Trade
Commission or a [ederal court prior to
making an acquisition. If the transaction
must receive approval (typically after an
oppartunity for public comment). then a
separate review of the acquisition under
the premerger program is unnecessary.
However. it is not cer:ain that the court
or the Federal Trade Commussion will
evaluate the potential anticompetitive
eifects of all portions of an acquisition
under the authority of the order.
Consider. for example. a diversified
company engaged in both lumber and

miont businesses. As a result of
" Luisitions in the cement business.
such a company might become subject
1o a prior approval order requiring it to
submit all future cement acquisitions for
review. Aithough ail such acquisitions
wou.d be reviewed. the company—if
proposirg a cement and lumber
acguisthon—mught argue that the
authornity of a court order extends oniy
to that portion of the acquisition that
has a compentive effect on the cement
industrv. Even without accepung this
limited view of its authcnty. a court
migh:. as a matter of judicial ezonomy.
confine its review of the cement and
lumber acquisition under the order to
deterrnining that the transaction does
not reduce competition in thecement
indestry. Ir sych circumstances. the
combined ef7zct of the exemption and
the limited review would be to
elim:ngte. {or the lumber portion of the
acquisition. the procedural advantages
afforded by the Hari-Scott-Rodino act
and by the judic:al order. That result
seems entirely inappropriate for the
effeciive enforcement of the antitrus!
laws. 3

Nevertheless. the antitrust
cxforcement agencies have insisted on
their avthority to review all portions of 2

"action. under a prior review orcer.
+ .nerelv those portions relevant to the
order. This insistence can be an obstacle
1o obtaining consensual orders with

companies because of the public
disciosure procedures that are a part of
prior review orders.The agencies insist
that they must review all portions under
the order because § 802.70(b) can
automatically deprive them of authority
to review, using routine premerger
procedures. any portion of a transaction
that is subject to & prior review arder.
Review under an order typically
requires the person requesting approval
to place on the public record business
information demonstrating that the
acquisition is not anticompetitive
{unless the scquiring person can show a
spec:fic need for confidenuality). Thus.
in the exampie from the previous
paragrapn. the diversified company
would be required to disclose
information about the lumber. as well as
the cement. business. The prospect of
broad disclosures of business
information can provoke a company
unnecessarily to resist an order settling
an antitrust matter. [n contrast privacy
is required for documents and
information filed in a routine premerger
notification. A procedure that does not
require public disclosure of unrelated
portions of ransactions could facilitate
reaching agreemert on the terms of prior
review orders. ‘

Two approaches to this problem have
been considered: (1} To require
redundant prior notifications under the
order and the premerger noilication
program. or (2} to require separate
notifications for different portions of an
acquisition——those that will be reviewed
within the terms of the order and those
that wili be reviewed under routine
premerger notification procedues. The
latter resolution. aithough logically
superior. could require extremely
compiex deflinitions to include all
transactions that might be relevant to
the order. Such definitions could result
in some transactions being placed ir. the
wrong category and quite possibly
would resuit in others not being
adequately reported under either
procedure.

Because the overall burden of
duplicate filings is small (fewer than a
dozen transactions were exempt from
premerger notification requirements
under § 802.70(b) in 1984). the
Commission believes the administration
of the notification program and the
enforcement of the antitrust laws will be
enhanced by eliminating the exemption
contained in § 802.70(b).

‘These considerations do not apply to
divestityres subject to prior approval
because in those orders the Federal
Trade Commission or a federal court
will have identified the transfers of
assets that are relevant to those orders.

There is. therefore. no reason to delete
the exemption in § 802.70(a) lor
divestitures pursuant to orders.

L Accordingly the Commission
proposes to amend § 802.70 to delete
paragraph (b} and restructure the
remaining portions of the section as se!
forth beiow. Deleted language is
indicatad by brackets: [deleted
language].

§ 80270 Acquisitions subject to order.

-An acguisition shall be exempt from
the requirements of the act il [

(a)] The voting securities or gsse!s
are to be acquired from an entity
ordered to divest such vounz securities
or assets by order of the Federai Trace
Commission or of any Federal cour:in
an action brought by the Federal Trade
Commission or the Department of
Justice [ or

(b) The acquiring person or entity is
subjec: to an orders of the Federal Trace
Commission or of any Federal court in
an action brought by the Federal Trade
Comumussion or the Department of
Justice. requinng prior approval of suck
acquisition by the Federal Trade
Commission. such court. or the
Deparunent of Justice. and such

_approval has been obtained].

8. Section 8435 Affidavit Requirements
of the Acquiring Persoans

The Commission proposes to modifv
the notice requirement in § 803.5(a). This
rule requires an scguinng person in
transactions subject to § 801.30 (tender
offers. open market purchases and other
acquisitions of stock from persons other
than the 1ssuer) to submit with its
Notification and Report Form an
affidavit attesting that the issuer has
received the notice required by
§ 803.5(a). When first prornulgated. the
rule required the acguiring peron to
disclose in the notice to the issuer,
among other things. the idexntity of the
acquiring person and the number of
securities of each class to be acquired.
Because some acquiring persons could
not state ther intentions in terms of
numbers of securities to be acguired. the
Commission. by formal interpretation on
December 28. 1978, permitted such
persons 1o state instesd which of the
reporting thresholds of § 801.1(h] they
intended to meet or exceed. The orig:nal
rule still can be inadequate in some
circumstances. It does not require the
scquiring person to state how many
securities will be held as a result of an
acquisition. only how many shares are
to be acquired: thus the acguirecd person
does not aiways have a basis for
determining if the acquisition will
require it to file a noufication.

— e ————
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The Commission now propases to
.icorporete the 1978 formal
interpretation in its rules. to alter the
rule to require the acquiring person to
state the number of voting securities
that would be heid as a.result of the
acquisition and to describe the wording
that the Commission will consider to be
sdeguate notice of en in‘ention to make
& reportable acquisition. In addition the
Comrmission proposes to establish a
similar affidavit requirement for owners
of acquisition vehicles who are required
to report transactions pursuant to
propased § 801.5.

Afficovits In § 801.30 Tronsactions

In view of some disputes about what
constitutes an adequate notice under
paragraph (a) the Commission takes
this opportunity to clarify the purposes
and =eaning of that rule. The notice
procedure serves two related purposes:
to inform. the issuer of its obligation ta
file the notification required by the sct
ard o provide the issuer and the
antitrust agencies with evidence that the
acguinng person sesiously intends to
consummate the cansaction.

To Inform the Acguired Person

The principai purpose of § 803.3(a) is
to inform the issuer of its obligation to

file a Noufication and Report Form with

the anuuust enforcement agencies. In
the transactions covered by this rule.
voting securities are to be acquired from
persons other than the business eauty
that issued the secunties (or an entuty
within the same person as the issuer):
thus the issuer has no reason to know
the: some or all of iis shares are being
acquired. Section 803.5(a} cures this by
requiring the acguinng person Lo serve
tlhe notice before fling its aotication.
The amendments to § 803.5(a) require
the acquiring person (o inciude in its
notice information on which th
acquired person can de‘ermine its
obligaticn to fiie a notification. As
onginally promulgated the rule did not
fuily meet this objective Because 1t
recuired at the scquiring person state
oniy the number of voting securities it
intended to acquire. The obligation to
file notiZiaticns rests. however. on the
totz! value or the total percentage of
voung securiues heid as a result of the
acquisition. The {ormal interpretation
resolved this problem in the case of &
nouce fram a pessan whe could not
determuine the number of secusties it
intended to acquire by requining it lo
siate which of the four netificaticn
threshcids it would 2ross as a result of
the acgquisition. This required the
accuiring perscn to add. pursuant to
§ 301.13(a}. secunities already held with
those to be purzhased 1o determine if

the scquiring person would meet or
exceed the $15 million or the 15, 2S. or 50
percent of voting securities thresholds of
§ 801.1(h) that trigger the notiication
process. In addition to incorporating this
threshold option. the amendrments to

§ 803.5(a){1)(iii) would require
equivaient information about the
number of voting securities to be
acquired. The proposal would delete the
requirement that the notice include
nonvoting securities (because they do
not affect the notification obligation)
and require the acquiring persarn (o state
the total number of voting securities that
would be held as a result of the
acquisition. That informaton wiil
enable the acquired person to venfy if
the acquisition will obligate it to file a
notification.

Evideace of Acguiring Person’s [ztent

The antitrust screening process
initiated by the acquiring persuns
requires the expenciture of significant
resources by the issuer and the antitrust
agencies. The rule therefore requires
that the acquiring person provide
evidence thatit intends to make a
reportable transacton and is not merely
considenng the possibility of making
one. The evidence required falls into
three categories.

(1) The statement that the acquising
person has s “good faith intenton. . .
to make [an] acquisition™ (§ 833.5(a}(2)):

{2} The staternent of the specific
number of secunties which the person
intends to acguire or the filing threshold
it intends to meet or exceed
(§ 803.5{a){1}(iii}}: and

{3} The communication of these and
other facts to the acquired person
{8 803.5(a}{1)).

The statement of “good faith” intent is
but one part of the evidence the rules
require to establish that an acquinng
pesson intends to make ; reporiaple
scquisition. That general statement
gains greater credibility when the
acquiring person declares the exact
number of securities it intends to buy or
the filing threshold i: intends to cross.
The specificaty is 3 greater indication of
the ripeness or seriousness of the plan 1o
scquire than a raore general statement
of an intention to acquire.

Because the acquired person is
entitied 0 be reasonably certain that a
reportable acquistion will be made. the
Commission proposes (o narrow the
descriptions of an acguimag perscn’s
intention that it w:ll consider a3
complying with the notice-requirements
of proposed § 805.5. The Commuizsion
does not accept a statenvent in 3 notice
that the acquiring person intencs 10
make an acquisit:on that “may excesd”
a given reporung threshold. That

statement does not specify & current
intention to scquire any shares. Whiie
the Commission has previously sllowed
persons who state & present intent to
make & reportable acquisition to also
file for a higher thresnold using “may
exceed” language. proposed exampie 2
makes clegr the Commission will no
longer construe “may exceed” language -
as providing any nodcz of an intention
to acquire voting securities. Similarly.
language used in other public filings or
in public offering documents may fail to
express an intention (o scquire @
reportable quantity of voting securities
for purposes of § 803.5(a}. For instance.
a teader offer is often made for “up'to SO
percent of the issuer’s voang secuntes.”
or an SEC Form 13D will often state
purchases of the issuer’s stock will “not
exceed 25 percent” or will be for “not
more than 15 percent” of the issuer’s
stock. Langusge such as this may be
sufficient for cornpliance with the
securities laws. but does not state with
sufficient certainty for antitrust nonce
purposes an acguiring company'’s
intention to meet or exceed the specific
threshold mentioned or any spec:fic
threshold. A statement that an acquinng
person will acquire “up to 50 percent of
the acquired person’s voting secunties”
does not express an intention to meet ¢
exceed the 50 percent threshoid. It does
not state an intenfion to meet even the
lowest notification threshold. because 1t
does Dot express an intenuon to acguire

. & single share of stock. Under the terms

of proposed § 803.5 an acguiring perscn
must attach & notice that either states
the exact nursber of shares to be
acquired or declares in piain languaze
that the acquiring persor has & gocd
faish intention to meet or exceed 3
specific notification threshold.

The requirements of this rule shouid
be =asy to satisfy. Acquiring pesscns
can. for instance. state hat they “intend
to acquuire at least 15 percent of X's
voting securities™ or that they intend i
“acquire voting securities. which. whes
aggregated with voting secunities of
compacy X currently held. will resultin
our holding SO percen: or more of X's
voting securities.” If an azguiming pessan
cannot plainly state its intenticn 2
scquite ¢ reportable quantity of shares.
then it cannct Fie a Notificau.s and
Repor: Form: instead. it moust wait to e
untiiite intent can be slatec Witk he
requisile definitiveness.

The requirement that the acquisn
persen make known to the acguiresd
person the specifics of ar aczuis.tisn
plan provides e final indicauon of a
serious intent to acquire. This
requirernent paralleis the requirement
that agrecments 1o merge De executed
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1% 803.5(b)} and tender offers be publicly

tounced {§ 803.5{a}{2)} prior 1o filing a
Jtification. In each case the

seriousness of the acquiring person is

attested to by its willingness to declare

openly and in writing its specific

acquisition plan.

Affidavits in § 801.5 Transactions

When an scguisition vehicle acquires
either voting securities or assets the
schuired entity may be unaware of its
obligation to file & Notification and
Report Form listing revenues derived
from product markets in which the
owters of the acquisition vehicie do
business. To make sure that acquired
persons become aware of their
obligation to file notifications in
response to filings by owners pursuant
to § 801.5. the Commission proposes to
sdd s new affidavit requirement to the
provisions of § 803.5. The proposed new
paragraph (c) would require ownery of
acguisiunon venucles to comply with the
terms of § 803.5{a} in § 801.30 .
transactions or § 803.5(¢c}(3) in other
transactions. In addition. owners must
inform the acquired entity: that the
scguisition is being made by an
acgusition vehicle: that pursuant to
§ 801.5 the owner is treated as an
acsuiring person: and the exteat of the

usition that is attributed to the

Jiring person. Based on this
information the acguired persan will be
able to determine its obligations to file
notifications in response to those of
ownerss and in the case of non § 801.30
transac:ions. to file affidavits purusant
to § 303.5(b).

Bezause acquisition vekicles are
someumes not fully formed until the
time an scguisition is made proposed
§ 803.5{c}{1})(i) permits a person to file if
it has a “good {aith inteation to be an
owmer at the time of the acguisition.”
Tkhis goad faith intention is tested by
compliance with the other provisions of
§ 803.5. paragraphs (a} and (b}. and by
communication, of the inteation to
become an owner to the acguired entity.

]. The Commission proposes to amend
§ 803.5 paragraph (a)(1) by revising
subparagraph (iii); adding examples 2 3.
and 4. and designating the unnumbered
example as example 1: and adding &
new paragraph (c}. as set forth below.
New language is indicated by arrows:
{»new language ). Deleted language is
indicated by brackets: [deleted
language].

§ 8015 Atndavits required.

(al(1)° .

4} The specific classes of voting land
H ctngl secunties of the issuer. and
. K20wn. - the number of securities
of each such class that! would be heid by

the acquiring person as a result of the
acquisition: s=or, if the pumber is not
known. the specific notification
threshold that the acquiring person
intends to meet or exceed: =

(z’oo.

Examples-s=:* * *

o ln exampies 2—¢ assume that one percent of
B's shares are valued at $13 million.

2 Company A intends to acguire voting
securities of Company B. A does not know
exactly how many shares it will acquire. but
it knows it will definitely acquire 15 percent
and may scguire 50 percent of B's sharesa.
=A"'s notice to the acquired person would
meet the requirements of § 803.5(al(iii) if it
states inter alia: "Company A has & present
good faith intention 1o scquire 1S percent of
the cutstanding voting secunties of Company
B and. depending on market conditions. may
scquire up to 80 percent or more of the voting
secunties of Company “B”. The Commussion
would accept this notce only for the 1S
percent threshold.

3."A” states, inter alia. that it “has a good
[aith intention to scquire 1.000.000 shares of
Company B's voting securities.” If 1.000.000
shares represents 23 percent of B's
outstanding voung-secunties. the statement
will be deemed a notficauon for the 15
percent threshold.

4. "A” states nter alia that it will acquire

_“up to 100 percent of the shares of B. "A™"s

notice does not comply with § 803.5 because
it does not state an intent 10 meet or exceed 2
notificauon threshiold. “A™"s filing will be
considered deficient wathun the meaning of

i 803.10(c;} (Z) -

>(c) Sect:on 801.5 transactions. In any
transacion where an owner of an

" acquisition vehicle is required. pursuant

to § 801.5. to file a notification and
report form. the notification required by
the act from each such owner shall
contain an affidavit. attached to the
front of the notification. attesting:

(1) That the owner has communicated
to the acquired entity in accordance
with the procedures established by
paragraph (a) of this section:

{i) That it is an owner of an entity that
proposes to make & reportable
acquisition. or has a good faith intention
to be an owner at the time of the
scguisition:

(ii) That, because the acquiring entity
is an acquisition vehicle. the owner is
treated by these rules as an acquinng
person: and.

(iii}) The portion of the acquisition that
will be treated as if made by the owner:
and. further,

{2} If the transactxon is an acquisition
to which § 801.30 applies, that the owner
has also communicated all the
information required by paragraph (a) of
this section: or,

(3} If the transaction is not an
acguisition to which § 801.30 applies.

that a contract. agreement in principle or
letter of intent to merge or acquire has
been executed by or on bebalf of the
acquisition vehicle and that the owner
believes that entity has a good faith
intention to consummate the
transaction. =

10. Section M13.9 Incorporation by
Refecence

The Commission proposes to reduce
the burden of filing by expanding the
extent to which persons may
incorporate by reference documents and
information submitted in previous
filings. The proposed rule would permut
incorporation by reference in three
situations: (1) When SEC Forms. annual
reports and other documents submutted
in response to items 4{a) and 4(b) of a
prior filing are still current: (2} when 3
person has previously filed to acquire
voting securities of the same issuer. and
(3} when an acquiring person is filiag for
a secondary acquisition.

" The proposal strikes a balance
between the burden on parties filing
notifications and the obligatons of tne
antitrust enforcement agenc:es to act
quickly on those notifications. To
compiete an antitrust review of
proposed transactions within the short
statutory deedlines. the enforcement
agencies must have immediate sccess to
the necessary documents and
information. In the case of matenals
incorporated by reference such access
requires adequate and conveniently
located storage space and sufficient
personnel to index. store. copy and
promptly retrieve the incorporated
matenal. The Commission beiieves that
the proposed rule is feasible with
existing personnel.

The proposed rule builds upon the
ageacies’ successful experience with the
incorporation by reference rules
established by the formal interpretations
of April 10. 1979. and April 7, 1981, and
by § 803.2(e} of the rules (promulgated
July 29. 1983). It would replace these
rules with a new. more comprehensive
rule. proposed § 803.5. .

. Paragraph (a) of the proposed rule
specifies the circumstances in which
incorporation by reference would be
permitted. All of paragraph (a} is subjes:
to the limitations set forth in paragragh
{b).

Paragraph (a)(1) would permit a
person to incorporate by reference
documents previously submitted i
response to items 4{a) and 4(b] of the
Notification and Report Form. This
provision would be broader than
existing rule § 803.2(e). It would allow
persons to incorporate. in acd:ition 10
annual reports. other financial

v —— o — . . ——— W = — ¢ — -



Federal Register / Vol

. 80. No. 185 / Tuesday, September 24. 1985 / Proposed Rules

38783

zuments called {or by item 4(b).
nelatively modest enlargement cf the
filing and retrieval system established
under § 803.2{e} should be sufficient to
handle this expansion.

Paragraph (a)(2) would permit
documents and information to be
incorporated by reference when a
person acquires additional voting
securities of the same issuer. The
proposal would change the provisions of
existing rule § 803.2(e) by increasicg
from 90 days to one year the period in
whiich such incorporation would be
aiiowed. This expansicn seems
managechle since filings {or ditferent
thresholds of the same 1ssuer are
arcinariiv reviewed by the same unit
within the Commission. and these units
have hird [ew problems with existing
§ 80153.2(e).

Paragraph (5)(3) adds a new
pruced. It wouid permit acquinng
pri.ons 7 e tecondury acquisition {sae
$%61. 1) 10 uinorporaie by reference
Su-.umerts a1 informistion submitted
with. or inrorperated oy reference in.
2 fileg for the pnmary acquisition.
Again. this provision appears feasiole
Secnuse both acquisitions are generally
reviewad by the same unit.

Paragrzzh (b) would plaze centain

'n.is On nLorperation by reference.

Aldionah these are explained in mute
detar! then 1 existing § 803.2(c). galy
the exclusion of cash tender offers
represares g change from current policy.

Paiagraphn (Hji1) does not p-rraus
invorporation by refecence in 3

" nactification for a cash tender offer
because the enforceinent «gencies are
auihonzed less hime Lo review such
ansectiurs. See §805.10. s the
avperience of the Commission the! the
auenses frequently need all of the

chertennd warting penod to review cash
comder sffrrs. That ret 2w could be

hempursg hy addirg the time reyiited 0

retrinve. Lopy and distmbulc previously
fi.ed documeants or information

Peragrapn (B2) wouid req:ire that
Yooincurpsrst S documernis or
wwlarmaren snli be accurate ard
current. For example. documen:s could
nrt be incurporalec 1n response 1o items
4 -Yand 4(b} unless thev are the maast
r2cent prepered and do natrefer 0 dats
n-cre thun Nilteen months o1, See
£a0111hi)

Paragrazh {b}(3! would rejuire that
the dc .ment orinformation have been
subrmitted with a not:ficauen for 3
transaciion whose waiting period .
expired within one vear of the beginning
of :he waiting penod for the nctif.cation
which incorporates documents or
information by reference. The agencies
keen whoie fiiings or selected essential
parts of thes as long as the filings are

effective. Under § 803.7 a notification is
effective {or one year after the
expiration of the waiting period.

Paragraph (b}(4) would prohibit
incorporation by reference of documents
or information submitted with a
notification that has been withdrawn.
The agencies do not necessarily have
complete copies of such filings.

Paragraph (b)(5] similarly would not
permit incorporation of materials that
have been returned pursuant to § 21 of
the Federal Trade Commission Act. 15
U.S.C. $7b-2 Again the agencies do not
ordinarily retain copies of all such
matenals.

Under paragraph (bli8] of the
proposed rule. persons could not
incorporate affidavits. cerufications or
notices required by § 803.S or § 303.6.
because these documents are unique to
each transaction. .

Paragraoh (c) diszusses certain
mechanical issues. Under this
paragraph. parts of documents could not
be incorporated by reference. A party
must be able to incorporate an entire
previous document or must submit a
new one. Parties may. however.
incorporate portions of non-

documentary information if they clearly

and unmistakably indicate prez:sely
what information is being incorporated
by referencs.

X. Accordingly. the Cemmission
progases to remove rule § 8p3.2lel.
whuse provisions are included in the
new ruie. and add a new rule § 803.9 as
set {orth below. New language 1s .
indicated by arrows: (»-new ‘
language ). Deleted language is
indicated by brackets: [deieted
language]

i803.2 instructions applicadbie to
Notification and Report Form

. - . . .

Llc) A person filing notification may
incorpcrate by reference only
deeumentary ma‘enals required to be
filed in respanse to item 4(a) of the
*lodification and Report Form and
dnnuzi reports required to be filed in
response 10 item 4(b). which were
previously-submitted with a filing by the
same person and which are the most
recent versions available: except that
when the same parties file for a higher
notification threshold no mere than 90
days after having made filings with
respect to 3 lower threshold. each party
may incorporate by reference in the
subsequent {iling azy documents or
information in its earlier filing provided
that the docurments and information are
the most recest available.]

»§ 301S incorpocxtion by referencs.

. {a) A person may, subject to the
limitations of paragraph (b) and in
accordance with the procedures of
paragraph (c). tncorporate by reference
documents or informaton it hss
submitted as part of s previocus
notification in the {ollowing
circumstances: v

{1} In any transaction. a person
responding to items 4(a} and 4(b] of the
Notification and Report Form may
imcorporate by reference documents
submitted pursuant to these items in an
earlier notification:

(2} In any scquisition of voting
securities by a person who has
previously filed notfication at a lower
threshold for an scquisition of voung
securities of the same issuer, that person
may incorporate by reference any
document or information submitted
with. or incorporated by reference in.
the previous filing: or.

(3) In any secondary scquisition. an
acquiring person may incorporate by
reference any document or informauon
previously submitted wath. or
incorporatecd by reference in. its
notification for the primary acguisition

{b) Notwithstanding paragrapt (aj of
this rule. incorporation by reference o7 a
document or informaton shall not be
permitted if:

(1) The noufication is for a cash
tender offer

{2) The document or informatiorn. i1 no
longer responsive because of the
passage of ume. a chang=n
circumstances. or for any other reascs:

(3} The document or infarmation was
submitted with a notficanon for a
transactuon whose waiung period -
expired more than one year before the
beginning of the waiting period of the
transaction whose nouficanon
incorporates the document or
information:

{4) The document or i:! 'rmation wes
submitted with a notifi< --.on that ha«
been withdrawn:

(5) The document or information has
been 12turned pursuant *» « reques: fo
the return of documents

(6] The document or int<rmation 1c be
incorporated is an affidevit. cesufizatian
or notice pursuant to § 802.5 and § 803.6
of these rules.

{c)(2) A person who ir. s rorates by
reference an entire do-:n:2nt or
infsrmation submittec - & prior
notification must inset: . :he
apprepriate place oz tr.e “woufication
and Report Form a refe -r.ee containin
the date the inforrcanor. . document
was submitted and the rames of the
acquiring and acquired persons in tha:
nctification.
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[2) A person who incorporates by
‘Tence a poruon of the non-

--Ccumentary informatios submitted in a
prior notification must also
unmistakably indicate precisely what
information is being incorporated by
reference. but in no case may a person
incorporate by reference less than an
entire document.

Eramples: 1. Within the past year “A" filed
a notification {o acguire 15 percent of the
voting secuntes of corporation B. Now "A~
proposes (0 acquire 25 percent of the voting
securities of corporation C When “A™ fiies
its Noufication and Report Form {or the
acquisition of C's voting securities it may,
under paragraon {2){1) of tus rule.
incorporate by reference documents
submitted in response to items 4{a] and 4(b}
of the Nonfication and Report Form: fiied for
the acquisition of B's voung secunties.
provided what none of the limitauons of
paragraph (b} of the rule apply.

2 Corporation A scquires 15 percent of the
voung securities of corporation 8 alter both
“A"” and "B" file Noufication and Report
Forms as required. Within onc year of the
expiration of the watting period. "A”
proposes (o acquire additionsi voting
securiiics of B after which “A™ will hoid over
2S percent of B's voung secunties. Both "A”
and "B must fie s Nouiication and Report
Furr {or tnes acgquis:uorn. Subject to the
Laitaivns cf paragraph (b} of this ruie. both
“37 3nd "B" may incorporate by reflerence

infcomation or :ioct.mr'us om me
. -<vious filing. «

3. Witkin the past year “A” OCQUU’!" 15
pesrent of the voung secunnes of corporation
B. It then acquired over 50 percent ol the
votag secunues of corporation C "A”, ~B”,
and “C” {.led the required Notificanon and
Regort Forms. Subsequeatly, “A
discor.inued manufsciunng several products.
“A” now propases 1o acquire 28 percentof
B s voung securties. In its notification for the
acgusitiorn of 25 pescent of B's voting
secunties. "A” mav not simplv incorporste by
reference its responses to items 5. 6. 7. 8 and
9 of thy Form [iied for the acquisiton of 15
peruent of B's voting secunues. Under
paregtraph (B)(2) of the rule “A” must. at a
mirimum. amend 1S respozse o item Sty
duicung the revenues and produci codes
asplizazle to the disgontinued procucts. ln
addition. te reflect the acguisition of C. "A™
mus* Take the spprograte adéiticas 1o items
5.8.78and 9.

4. A" preroses to acquire SO percent of the
voling securities of corporation C and files a
Nouficstion and Report Form for ihus
acyuisitior. C holds erther more than 15
pescent or rere than S15 mitlion of the voting
secuniies of corporations D. E and F. Under
§ 801 .4 of these rules. "A” must fiie
Noulicatror and Resos Forms {or the
secondary scquisition of the voung securities
of corporations D. E and F In these Forms.
“A” mav incorporale by reference. subject to
the limitauons in paragraph (b} sny

<ument of informatian submtted with its

sz fur SO percent of the voting secuntres of
. Netices. aflidavits and cerulications.
heweves must be separsteiv executed for

every ecquisition for which s NotGfcation
and Report Form s fled

S. “A™"s waiting period to acqure 15
percent of the vonng securities of corporation
X expired fourteen months ago. Six months
later. that is eight months ago. "A” filed
potification to scquire 15 percent of the
voting secunities of corporsuon B. “A” now
proposes !0 scquire 2S percent of the voung
secunities of B. In its nodfication to acguire 15
percent of the voting securities of B, "A”
responded to items 4{s] and 4{b) by
{ncorporading the documesnts which it
submitted with its filing for the voting
secunties ¢f X. “A” cannot incorporate these
documents in its gotification for 2S5 percent of
the voting secunities of B. since the
documents were submitted with its filing
whose waiting penod expired more than one
year ago. As in exa=ipie Z however. subject
to the lim:tanons of paragraph (b} of this
rules. A" may wcorporatc by reierence ary
other information and documents submutted
with the potificstion for 1S perzent of e
voting securities of B. -

11. Section 803.10(a}) Running of Time
in §801.40 Transactions

The Commission proposes to amend
§ 803.10({a). whuch determines when the
waiting penod begins {or transactons
covered by the act and rules. The
current rule does not make completely
clear when the waiting period begins in
connection with the formation of a joint

vexture or other corporation (hereinafter

“joint venture™) subject to § 801.40 of e
premerger rules. The Commission’s staff
has consistently taken the position that
the waiting period does not begin until
all venturess who are required to file
have done so. It is possible. however. to
read the rule lo permi? each individual
venture:’'s waiting period to begin as
soon as that venturer files.

This latter interpretation could
hamper review of joint ventures by the
antitrust agencies. Separate waiting
periods for individual venturers wauld
mean that in some instances one
ventures's waiting penod might expire
before another venturer's filing 2lerted
the antitrust agencies to the need 1o
issue requests for sdditional information
to all venturers. To avoid this result. the
Commission proposes (o amend
§ 803.10(a) to state explicit!v that in the
case of acquisitions covered by § 831.40.
the waiting period begins when all
parties required to file & notification
have done s0.

Although the Commission is
persuaded of the value of changing the
language in the rule. the Commission
believes that its staff has correcily
interpreted the existing rule and it
rejects the arguments to the contrary
based on the language of that rule.
Section 803.10 currently provides. in
relevan! part that the waiting period for
all acquisitions, other than those subjec!

to § 801.30. begins on the “date of
receipt of the notificstion . . . from:

. . . all persons required by the act and
these rules to file notification.” Although
this language suggests, and the
Commission staff bas consistently
stated. that the waiting period begins
only when all venturers required to file
have done s0, & few parties have argued
that another interpretation is possibie.
They assert that the “all persons™
language of § 803.10 refers only to those
persons required to file nonfication in
connection with a particular acguisition.
They note. in addition. that § 801.40 and
the Statement of Basis and Purpose treat
esch individual venturer's acguisition of
stock of the joint venture corporation as
a discrete acquisition for some purposes
Since in such an acquisition only the
venturer is required to file (the joint
venture itself need not file). they
contend that the “all persons™
requirement is satisfied whenever an
individual venturer fiies notificat:2n.
Thus. lcr:nrd.mg to the argument. each
venrurer's waiting period begins as soon
as it files its notification.

While this argument has supportin
some language of the rules. it is nct
consistent with the antitrust

.enforcement agencies’ need to conduc:
an analysis of the competitive
relationships among the persons forming
the joint venture corporation. As the
Statement of Basis and Purpose o

§ 802.41 notes. “it is the combination of
the persons that form the new entity
{and not the new entity standing alzne}
that presents antitrust issues when a
new corporation is formed . . . M43 FR
33496 (July 31. 1978}. Accordingly. to
ensure that the enforcement agencies
hzve the opportunity to evaluate the
competitive relationships amcng 3! the
venturers required to file. the agencies
must be able to review all their
notifications at the same time. For this
reason. the Commission. staff has
consistently maintained that the waiing
period for acquisitions subject to
§ 601.40 begins when all acquiring

" persons that are required to report to

-repert have doae so.

Furthermore. contrary to argusents
by private persons the rules do not
always treat the formaticn of a joint
ventuce as a series of isolated
acquisitions. Rather, {or some purposes.
the rules treat the formaticn of a joint
venture as a single transaction. Fer -
instance. whether a particular veniurer
meets the size—of-person testin a
§ 801.40 transaction is determined no!
only on the basis of its size and the size
of the joint venture corporation. bu! aisc
by the size of the other venturers. Sec
§ 801.40(h). Similarly. the rules requ:re
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Ye venturers. but nat the joint venture
corporation itsell, to file notification.
This approach also indicates that it is
the relationships among the venturers
rather than the relationships between
esch individual venturer and the joint
venture that sre of likely competitive
significance: Consequently, the
Statement of Basis and Purpose
indicates taht it is "the parents of the
new corparation {wha| will provice the
information necessary (0 evaiuate the
competitive impact of the combination.”
43 FR 33496 (July 31. 1978). Thus. while
the rules treat each acquisition of stock
of the joint venture as a discrete
acquisition [or some purposes. the rules
also treut the formation of a joint
venture as a single transaction for other
purposes. Accordingly. there has been
smple support for the staff
interpretation that the existing “all

" persons” language in § 801.10(b)
requires all contributors to a joint
venture to file their notifications before
the waiting perod begins. Nevertheless,
to avoid any possible ambiguity the
Commussion proposes to amend the rule
to make this requirement explicit.

If this change is made. the
Commission does not see any need to
amend either § 803.10(b}. which explains
when the waiting period ends. or
4 803.20(c!. which se's out the rules for
an ex:ended waiting period. The
application of those seciions to
acguisitions subject to § 801.40 should
Le ciear once the meaning of § 801.10{3)
becomes indisputable. For example. it
shoulc be clear that [or acquisitions
subject to § 801.40 in which a request for
additional information is issued, the
exisnded waiting period begisis on the
da:e the additonal information or
documeniary matenals requested s
received from all contributors to the
juint venlyre corperation who received a
request.

L The Commission proposes lo revise
§ 803.101a) by redesignating the present
paragraph {a)i2} as (a](3) and by adding
a nnw paragragh {a}(2). as set forth
beiow. New language is indicated by
arrows: {» new language =)

§ 803.10 Running of time.

“) « e e

{2} » In the case cf the formation of &
joint venture or other corporation
covered by § 801.40. all persons
contributiag to the formauor of the joint
venture or other corporanion that are
required by the ac! and these ruies 10
fi.e a notification:

{3)- I the case of all other
acguisitions, all persons required by the
ac: anc these rules to fie notificaticn.

- .. . . .

~

12, The Premerger Notification and
Report Foarm

The Commission proposes to simplify
the Premerger Notification and Report
Form. The seven changes described
below «re the product of both the
comments of interested parties and our
own review. We believe each change
will reduce the burden of the Form
without hampering the sgencies’
evaluation of reported transactions.

The Commission welcomes
suggestions for additional changes and
comments addressing two genenc
issues: {1} Whether the Form calls for
infcrmation that companies have
normaily already collected: and {2)
whether the Form asks for datd 1n the
way companies normally keep it.
Although much of the Form has been
designed to use information on hand. the
Commission would be interested in
further opportunities to do so.

a. Description of Transaction

The Commission proposes to
consoclidate into one question the three
items {2{a}~{c}] which request a
description of the transaction. At
present. item 2 (a) asks for the names
snd sddresses of the parties to the
acquisition. & descnpuion of the sssets
of voting securities to be acquired. the
consideration to be received from each
party and. if the acquisition involves a
tender offer. the terms of the offer. ltem
2{b] calls for the scheduled
consummation date and item 2(c) a
description of the manner in which the
trarsaction is to be carmied out,
including scheduled major events such
a3 stockholder’s meetings. other
requests for government approval or
tender offer dates. Since parties often
repeat information when responding o
these items. the Commission proposas to
combine them into one question. These
changes should simplify the Form
without diminishing the information
obtained. -

Appendix to Part 803—{Amended]

M. Accordingly. in the Appendix to
Part 803 we propose to remove items
2(b) and 2(c), redesignate items 2{d}-2!)
as items 2{b}-2{d} reipectiveiy, and
reword the instruction for item 2(a) as
set {orth below. Here. as we!l as in the
other six parts of this section, new
language is indicated by arrows: (»new
language «). Delzted language is
indicated by brackets: [deleted
language].

Item 2(a}p—-Oescription of acquisitien.
Brieily descnibe the transaction. Include a list
of the name and mailing sddress of each
scquining and acquired person. whether or
not required to fiie nouficstion. and a
descmiption of the sasets or voting securities

10 be scquired by snd/or the consideration 1o
be recerved by each party. »in describing the
acquisilion. include the expected dates of uny
ma{or events required to consummate the
transaction (e.g.. stockholders’ mestings.
filirrg of requests for approval. other public
filings. terminations of tender offers) and the
scheduted consummation date of the
transaction. - ’

If voting securities are to be acquired from
» halder other than the issuer {or an entity
included within the same person a3 the
tasuer| separately identify (if known) such
holder snd the issuer of the voting securities.
Acquining persans io tender offers shouid
descnbe the terms of the offer.

(ltem 2{bj}=Staie the scheduled
consummation date of the transaction.

{tem 2{c}—=Descrnibe the manner in which
the transsction 13 to be camed out. The
descnipuon should include the expecied dates
of sany major events required in order to
consummate the transaction {e.g..
stockholders’ meetings. filing of requests lur
spproval. other public filings. terminations of
tender oifers}.]

b. Description of Voung Securities w be
Acquired

The Cammission proposes to sllow
persons who intend to acquire 100
percent of the acquired person’s voting
securities to respond to item 2{e! by
staung that intent and providing the
dollar vaiue of the acgquisition. Ite 2!}

‘requires responses (g eight subsections

which elicit information about separate
classes of voting securities and ihe
amount of each that will be heid bv each
scquiring person following the
transaction. As the Statemen: of Sasis
and Purpose points oul. the puroo<s of
the detailed breakdown is to enadis the
agencies to assess the degree of contrui
resulting from the acguisition. 42 FR
33522 {}ziv 31. 1978). Commer-o:, hate
noted that the detailed re<prnrves are
likely to be unnecessry \f the pasiv s
acquiring 100 percent of the vot.ng
secunties of a company. In this case.
there is little doubt as to how moch
control the acquiring person will have
The same is true where the parties wii

" merge the two companies or whaie 'wo

companies w:ll consolidate and form a
new company. In these instances.
therefore. the Commission preposes 1o
elimina:e the de:ailed responses
required by item 2(e}).

However, 10 enable the Commussion
tc monitor compliance with the art.
parties would be required to give full
responses to iter 2{e} if. prior tn the
scgquisition. the scquiring person wou'd
hold 15 percent or more than $13 m::bon
of the acguired persen’s voung
secunities. Since holdings of this
magnitude would normally require 2
filing. disclosure of this informanon in
itemn 2{e} will alert the agencies to the
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't that the purchaser belicved that the

or purchases were exempied by the
act or rules. The agencies may
independently evaluate whether an
exemption applied.

N. Accordingly. the Commission
proposes lo revise the instruction for
newly redesignated item 2(d) as lollows:

Hem A Vot sct:uritivs 1o be acquirma.
Fuenish the lulluwing information sepurately
for ench issuer whose vating securilics wili
lwt acquired in the acquisilion » . {f the
acquinny person does not currently hold 13
prreent or more thaa $1S million worth of the
rvuhing secunitics of the acguired person or
anv eatty included within the person. and if
vither the acquening person will. as x result of
the seyuisiion, hoid 100 percent of the voting
secunities of the acaured issuer or the
ACQINUIION IS & merger ar consolidalion (e
§ MN 211 then the parties muv so state and
give the tatad dollar value of the Iraasicnon
instrud uf responding 1o dems ejfil-
Slej{viing -

e Index 1o Ancillon Documents

The Commission proposes to delet:
item 2¢0(11) which asks for an index of
anc:llam documents related o the
agreement. such as those relating to
persunnel malters (€.g.. unmon coniracts
and empiovment agreements). third-
party finuncing agreements. leases.
subluases and documents related to the

asfet of realty. The Statement of
~asis and Purpose states that the iades
“wili permut the agencics to identify
picticuler ducuments in o second
reguest.” 43 FR 30823 (July 31, 19781

In the Cemmission’s expenience.
~ Rowever. this index has not been
arcessery. Usually . the second request
does rit focus on ssues related to third-
Py ptrements. subleuses. umon
contracts or other documents listed in
theindex Furthermore. when this type
of inflormation is needoed. 1t can be ashed
fuc desenprively in a second request.
Singe the index can be lengthy and time
cousurming to prepare, the Commission
propeses (o drop this ilem.

O Acencdingiv. the Commission
propuses o remove iter 2{Mul in the
instructione and Form:

[l 2fiatmindes 1o aneilley
documens, Fymmish anindes contaimng &
bei D Zescniption suliicwent to wl nntfy cach
ariilleny ducament or class of documents
reiuted to this egreement such as thuse
reiqting (o personnel mattess (¢ £.. urtion
Coniracts. emplovment agreements). thied.
perty finaneing agrevments. leases, subleases
sns other documents relaning to the transfer
of reaity, or other simuiur documents reisted
U RIS irafseciion])

e List of Subsicicries

Tre Commission preposes to allow
_<tues 1o omit from the list reguired by
ttem 6{2) every subsidiary which has
tetal assets of less than S310 million. At

present item 6{a} requires persons filing
notification to provide the name and
mailing address of each entity included
within the person [iling notification. The
instructions give parties the option of
not listing subsidiaries with total assets
of less than $1 million. Some
commentors have questioned whether &
list of subsidiaries is at all helplul to the
agencics in conducting their antitrus!
review. Others have asked whether the
names of small subsidiaries are
necessary {or the agencies 1o conduct
their review. One comment objected to
the necessity ol providing the
information in the Form. suggesting
instead that parties be allowed to
indicate where the information is
contained in an attachment o the Form.
The agencies must be able to
determine the names and addresses of
all significant subsidianes of the parties
involved in the acguisition. In many
instances. the names of the subsidiaries

" give the agencies an opportunity (o

bettcr understand the acquisition. and
enable Lhe agencies to seek information
from public sources. most of which is
only provided by company name. The
need for subsidiaries’ names is
parucularly compeiling when the
subsidiaries are foreign entities. since
the SIC code information contained in
item § is limited to U.S. operations. See
§ 800.2. Without the name of the [oreign
subsidiary. information about the
foreign operations of the party is not
readily obtainuble. On the other hand.
the Cummission recognizes that at some
point the subsidiaries mayv be so small
that even their names are unlikely to
produce information relevant to the
agencies’ antitrust review. The
Commission believes that the $i million
cut-off pruvided in item 6(a) can be
raised to $10 million without
significantly affecting the ability of the
sgencies to review the transaction. This
belief is. in part. based on the fact that
items 6{b) and 6{(c) currently are subject
10 a S10 million cut-off and these cut-off
leveis have not adversely affected the
agencies’ ability to conduct the:r
antitrust review. The Comimission aiso is
willing to allow parties to provide
information by referencing a document
submitted with a filing so long as the
inflormation provided in the attachment
is complete. up-to-date and accurate
{see Proposal e. infra}. Filings
reflerencing attachments which are not
complete. up-to-date and accurate will
not be deemed substantially compliant
and the waiting period will nct begir
until the correct materials are received
by the agencies. See § 803.10(c}{2).

P. Accordingly. the Commission
proposes lo revise the instruction for
itern 6{a} to read:

ltem 6lap—Entites within person filing
notification. List the name swd headquariers
muiling uddress of each entity included
within the person [iling nolification. Ennties
with totat assets of iess than (1] —e$10)
million may be owritted.

e. Sharehalders and Holdings of Person
Filing Notification

The Cormmission proposes o allow
documentary responses o items 6(b}
and 6{c} consistent with the approach
takeg in item 8(a) above.

lem 6{b] asks {or a list of
shareholders of each entity included
within the person filing noufication.
Hoiders of 5 percent or more of the
voting securities of any entity included
within the person must be listed unless
the entity has total assets of less than
$10 million. ltem 6{c} requires parties to
list their minority holdings. Parties may
omit holdings of less than § percent and
holdings of issuers with total assets of
less than $10 million.

One comment stated that the
Commission should permit parties to
respond to these items by referencing to
a document filed with the Form rather
than including a response on the Form.
The Commussion is of the view that a
response which references a documen!

- is adequate so long as the information

contained in the document is complete,
up-lo-date and accurste. If the document
is not complete. up-to-date and accurate
the filing will not be deemed
substantially compliant and the waiting
period will not begin until the corrected
materials are filed with both agencies.
Q. Accordingly the Commission
proposes to revise the language in the
instrucnhons under item 6 to read:

[tem 6 This ltem need not be comp!sted by
a person filing notificanun orly as an -
acguired persun s only asscts are to be
scquired. —
» Persons filing notificaticn may respond to
ltem 6 by referencing o document [urnished
with this Form il the information so
referenced is 3 complete response to this item
snd is up-to=date and accurate. =

[. Geogrephic Irformation in

_Overiapping SIC Codes.

The Commission proposes to deiete
the requirement that parties provide
geographic information wrranged by the
state, county and city or town of -
estaplishments deriving revenue in
certain overlapping SIC codes.

At present. item 7(a) of the Form
requires the filing person to identfy 4-
digit industry SIC codes in which 1t has
knowledge or belief that it and any oti.er
person which is @ party to the
acguisition also derives revenue
(usually referred to as "the overiapring
code™ or “a four digit overiap”). llem




Federal Register [ Vol.

S0. No. 485 / Tresday. September 24, 1985 |/ Proposed Rules

218789

7lc) requires the filing person to dentify
the geographic areas in which it derives
revenue in overlapping codes. For mast
overlapping codes the filing person lists
.the states in which it derives revenue.
ltem 7{c)(iv] currently requires parties to
provide more detailed geographic
information for SIC major groupe 5282
and 6489 (see attachment 1).

In most of these major groups it is
necessary, [or antitrust analysis. to
determine with some specificity the
geographic areas in which the parties
operate. For instance, scquisitioas
involving food stores. gasoline service
stations. hospitals. appare! and
accessory stores. and banks require a
more detailed brear.down of geographic
information. since the relevant
geographic markel is often local in
character rather than an entire state or
region of the county. The Commission
believes that acquisitions involving
security brokers. insurance agents,
investment offices and other businesses
failing within certain codes can be
_ adequately reviewed without the more
specific information currently required.
In the Commission’s expenencs.
acguisitions invoiving overlaps in
certdn codes either do not involve local
mezrkets or involve local markets but
nonetheless can adequately be reviewed
il the parties specily only the states in
which revenue is derived Therefure., the
Com:ziission propuses to chinge item
7ic!lo require only state by siate
information for overlaps occurring in
SiC maic- groups 62, 6467, 72 73, 76. 7Y,
anc B1-8Y (eoe 3ltachment 2). -

R. The Comm:ssior proposes (0 reviae
the inetruct.on for item Tlcliv) to read:

Heem Stetinc=far eaeh S-digit industry
w10 m e graure L2000 ard faie
[reesdd tracde. hnzace irsurcnce oth=r than
HisufafLe Curters, and eeul estiite gnd
seoumer] B 2R TU TR TA and 80 (ertail
tridde. botiing ord cestsin services! - lisied
mnem Ty adove. provide the address,
artaryre iy slule, couniy wad rity of town, of
eack esiablishrrent fram waies dolar
resenues wees goeived it the must feceis
srar by the person filing notifcahion:

Renumbes the oidd Tred vl as v em
Tt -

[ r Tlehe )] o ltem T(elivii e (u- such 4.
dig-t uidusiry withea SIC major groun &3
tinsurines! liszed 1n wem T{el above. iist the
slalr st 13 which the person fihing not:fication
i heensed to wnite insirance.

Suintiigte @ aew ins (e 100 for vem
Tedve
o lierm Tl i l0r radii s-digut industry
with = SIC sater £ruL0s 82 69~AT T TS Th,
% oad Bl-¢% crta.m finance. insyrance, and
el estate arours 2nC coriain serviceal listed
i tem “lal Lhiove list the states (or. if
de~ired. the poriron theseo!] 12 which the
esiclhishments were tocaled which denved
tevenues in the mos! mecent vear and =

(1)

8. Prior Acquisition

The Commission proposes to change
item 9 of the Form by requiring the
acquiring person Io provide iformation
sbout acquisilions made within five
years of filing rather than the ten yesrs
currently required.

At present. where both the acquiring
and acquired persoa io the acquisition
for which 2 notificatioa is being filed
derived $1 million in revenue in a 4-digit
SIC code. the scquiting persan must list
all acquinitions which it has made over
the last ten years in which the scquired
person derived revenue in thet same 4-
digit SIC code. A fling person need only
list acquisitions of more than 50-percent
of the voung securities or assets of
entities which bad annual net sales or
total assets greater thao 310 million in
the year prior 1o the acquisition.

The purpose of item 8 if to assist the
agencies in identifying any prior
scquisitions by the acquiring person that
may suggest a pattemn of scquisitions in
a particalar industry by that person. See
43 FR 33534 (July 31. 1978). Several
comments-suggested modifications of
item 9. One comment simply suggested
raising the $1 million cut-off to $10
miliion. This suggestion wes rerected
bezause the agencies sometimcs find
overiaps of less than S10 million in a
given 4-cigit SIC code to be of
cotnpeiitive significance. This is
particulaely true where the parties
cormpete in a small geographic area or
whe== one of the partes 0 the
acquisition has an extremely large share
of a market.

Another comment suggested that the
ten-vear period be reduced to five years.
This suggestior. would signilicantly
reduce the burden because it would cut
in hall the number of years the parties
would have o search for information
abou! prior acquisitions. The
Commission believes that this change
can be made without adversely affecting
the agencies’ ability to conducta
thorough antitrust review. The
Commission beiieves that an dccurate
aczcunt of the acguiring person’s
acguisitions over the past five years will
adequately put it on notice of possible
trends toward concentration in the
alfected industry.

S. Therefore. the Commission
proposes lo reword the iastruction fur
ilem 9 to read as set fcrth below.

. ltem 9—Previpus ocauisitions (1o be
complieted by acgquiring pessor ~Determire
each 4-dig:* {SIC code) industry listed in htem
Tla; abose. 1n which the person filing
nouficauon denved doilar revenues of $1
million or more 1n the most yecen! vear and i
whrch either the acquired issuer derived
revenues of $1 millior or more in the most
recent vear. (or in which. in the case of the

-

[

formation of & jont venture or other

corporenon. Lhe oot vewtare or olber
corporstion reascnably cam be expectied 10
derive dollar revemses of $1 mullive or morel,
or revenues of 31 milbion or more 18 the most
recent yemr were stribatable to (he scgoired
assets. For esch such 4-digit incusrry, list ail
sctuisitons sede by tbe persoo filing
notification in the [ten] wfive « vears pror
to the date of fimy of enunes denwving dollar
mvenmes i thal «-dimt imdeytry. Lt only
scquisitions of more thas 50 percest of the
voting securilies or assets of enGties winch
had snnual net saies or total sssews greater
than 530 mullion in the yesr prior to the
acguusition.

For each lcqm‘sition supply:

(a} The pame of the extity acguired:

{b) The beadquarters adcress of the
entity prior to the acquisition:

[c) Whether securities or assetls were
acquired:

{d} The consummation date of the
acquisition;

(e} The annusl net sales of the
scquired entity for the year prior to the
acnuisition:

(1) The total assets of the acquired
entity in the year prior to the
scquisition: and

{g) The 4-digit (SIC code) incustries
{by number and descnpuion) idenufied
above in which the acquired ennity
derived dollar revenues.

Note.—This attachment will not Sppvarin
the Code of Federal Regulations.

Attachment 1

SIC mafor groups in which parties ure
currently required Lo proviue sdaresses
srranged by state. county and city or town,

Division C. Reictl Trace

Magor Group $2 Buiiding mzteriais.
hardware. garcen supply. anu mutaie
home deaiers.

Maior Croup SC. Seonerel Merchaadoe stures

Major Group S4. Food stores.

Major Croup SS. Aulomotve deasiest end
gasoline service stat:ons.

Maior Group $6. Apparel and
stores.

Major Croup 57 Fumilure. home furmichiran
and equipment stares.

Mayror Croup S8. Ezng and drinaing cluzus.

Maiur Group S8. Misceilaneous et

azzessory

Drvsion H. Finorze Iriurcnce 2re Renl

Estcie

Majcr Coup 8. Bankirg.

Major Croup 61. Credit Agencies erher it 2
barks.

Maior Group 82 Secunty end commod:ty
brokers. dealers. exchanges. and
services.

Maior Group 6L Insurance «wsints. Lrosess
and service.

Major Group 63. Red! esti'e.

Major Croup 8. Combinations of =»3i cerule
insuyrance. loans. law offices

Major Croup & Hoidinz and ofher
investment glfices.
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Major Croup 70. Hotels. rooming houses.
camps. and other lodging places.

Major Group 72 Personali services,

Major Group 72 Business services.

Major Group 7S. Automotive repair, services,

and gerages. .

Major Group 78. Miscellaneous repair
services. -

Major Group 78 Motion pictures.

Major Group 3. Amusement and recreation
services. eXCEp! MOLiON piciures.

Major Group 80. Health services.

Major Group 81. Legal services.

Maior Group 82 Educational services.

Maior Group 83. Social semiicea.

Majur Croup 84 Museums. art gaileries.
botariwe! and 2o0log:cul gardens.

Major Critupy %6, Membership orgamizations.

Major Croup 88. Pnvale households.

Major Croup 89. Miscellaneous services.

Note.—~This attachment will not appear in
the Code of Federal Regulanions.

Attachment 2

SIC major groups where. under the
propused revision of the Fuem. only stete by
state breahdowns will be requirnd.

Mujor Group 62 Secunty and commudity
brohers. dealess. exchanges. and
sevices.

Majnr Croup 64. Insuzance «gents, brokers,
and servicrs.
ar Croup 85 Real estate.

o Group 66. Combinatwns of real eatate.

insurunece. loans. law offices.
Maprr Croup 67 Holding nd ather
investment offices.
Matore Craup T2 Peraan] servere,
Maior Group 73. Busitiens semvices.
Magr Group T8 Muscetlaneuns repas
seruiex
Mujur Group ™4 Amueement ¢nd recreation
SEMVICPS. EXCED! MOLIOPN DiCiures.
Majur Group 81 Legai serm i es.
Maior Croup 82 Edu at.or semvices.
Major Croup N3 Sociai services. <
Major Croug 8. Museums. ar galleries,
botunia! and zooisgical garlens.
Mainr Group A8, Membership organizatiions.
Mawr Group 88. Private Rouscholds.
Majur Croup 89. Miscellanecus services.

13. Chaoges to Conform with Prior
Amendments o the Rules

On November 21,1979 and July 29.
1943, th: Commuission published several
churass in the premerger rules. See ¢4
FR 56781 ¢! seq. and 48 FR 33427 et seq.
Qur expenence with thase changes
indicdtes that it would be helpful to
Mmahe several amendments 1o the
examples appearing eisewhere in the
premerger rules.

T. Therelore. the Commission
Propeses to revise example 110 § 801.4.
=\ample 4 to § B01.15. example 3 tv

$1.30. the enampie to § 601.40. and
«x3mple 1 to § 302.41. as set {orth
below New language 1s indicateg by
- drrows: {»-new language «w]. Deieted

. language is indicated hy brackets:

[ deieted language].
§301.4 Secondary scquisitions.
(b‘ * ¢ o

Exomples: 1. Assume that acguiring person
“A” proposes to scquire sli the voting
securities of corporation B. This section
provides that the scquisition of voting
securities of issuers held but not controlled
by B or by any entity which B controls are
secondary acquisitions by “A”™. Thus. if B
bolds more than $1$ million of the voting
securities of carporstion X (but does not
control X1 and A~ and “X" sausfy sections
7A (a)(1) and {&}(2). "A" must file notification
separaiely with respect to its secondary
acquisition of voting secunues of X. "X" must
file notification within [ifieen days s(or in
the case of a cash tender offer. 10 days] -
after A" files. pursuant to § 801.30.

§ 801,15 Aggregation of voting securtties
and zssets the acquisition of wiuch was
exempt,

. . . . .

(c’c LN Y

Examples: * * °,

4. Assume that acquiring person "B". &
United States person. acquired from
corporstion X two mines located abroad. and
sssume that the acguinition prce was $3J
mullion. In the most recent year, saies in the
Uniced Siates anrtbutable 1o the mines were
[55] » S150« mullion. and thus the
acquis:tion was exempt under § 802301420
Within 180 days of that acquistion. "B seehs
o acquire 3 third mune {ram X, to whick
United States sales of [$7] » SB0 s million
were attributable in the most recent year.
Since under § 801.13(b}(2). a3 a result of the
acquisiton. “B” would hold all three mines of
X. and the [510] » $200 million - lim:tation
in § 80250(4){2] would be exceeded. under
paragraph (b} of this rulc. "B” would hoid the
previously acquired assets for the purpose of
the second acquisit:on. Therefore. as a result
of the second acquisition. “B™ would hold
assets of X exceeding 515 million. wouid not
qualify for the exempuon in § 802.50(a)(2).
and must observe the requirements of the act
before consummating the acquisition.

§801.30 Tender offers snd acquisitions of
voting securities for tird parties.

(b)o LR 1

Exomples: * * *

3. Suppase that acquiring person A"
proposes to acquire S0 percent of the voting
secunties of corporation.B which in tum
owns JO percent of the voting secunties of
corporation C. Thus "A™ 's acquisition of C's
voting secunties is a secondary acquisition
{see § 801.4) 10 which this section epplies
because "A’ 13 acquiring C's voting secunties
from a third party (B]. Therefore. the waiting
period with respect 10 “A" °y acquisttion of
C's voting secunties begins when "A” files its
separate Notification and Report Form with
respect to C and “C™ must file within 15 days
»-{or in the case of a cash tender offer. 10

days}-w thereafter. “A” 's primary and
sec.odary-ecquisitions of the voung
securities of B and C are subject 10 separste
waiting perrodx. see § 801.4.

§ 801.40 Formstion of jouTt vertars or
Other COrpOrEliona.
. . LRI .

Example: Persons A", “B™, and "C” egree
{0 create new corporation N. 8 joint venture.
» A", *B~, and “C~ will each hold one third
of the shares of N.« “A™ has more than $100
millicn in snnual net sales. "B™ has more than
$10 million tn total sssets »but less than $100
million in annual net saies and total sssets .
Both “T™ s total assets end its annual net
seies are jess than $10 million. “A”, "B". and
“C" are each enguged un comumerce. “A” "B,
snd "C" have agreed to make an aggregate
tnitial contnbution to the new enuty of $6
million in assets and »each -« to make
sdditional contributions of [an aggregate]
$E mllion in each of the next three vears.
Under paragruph (c). the assets of the new
corporation sre [324] » 580« mullion. Under
paragrapa (bl only "A” must file nouficaunon
{and oniy then i} »eince = A~ meets [a])
» the s cniterion of section 7A(a){3}—that ia.
LirJit will be scquinng [15 percent or 15
million] s one third« of the voting securities
of the new entity » [or $20 million «. N'need
pot {ile notificacon: see § 502.41.

§ 80241  JouTt verrture or Other
corporstons st tme of formation.
- . L ] L ] .

Exampies: 1. Corporations A and B. each
baving sales of $100 muilion. esch propose o0
contnbute 5107 » $20 quilion = 1 cash in
exchange for S0 percent of the voung
secunties of a new corporstion. N. Under this
seciion. the new corporstion need not file
notificatian eithoagh both “A” and “B™ must
do so and observe the waiting penod pnor to
receiving any voung secunues of N.

By direction of the Commission.
Commissioner Bailey voted o seex
public comments, but expressed serious
reservations concerning the proposed
large increase in certain dollar
threshoids for transactions to be subjec!
to premerger reporting. The increase
from $25 million to $200 million would

" have eliminated eleven of twelve
- mergers in the sffected category where

investigational clearance was actually
sought via the FTC/Justice Department
-lisison process in 1982 and 1983, and all
three of the mergers where second
requests were actually issued. She
observed that while the Naotice staies
none of these cases resuited in
enforcement actions, she does not
necessarily agree that the existing rate
even of clearances and/or second -
requests represents the appropnate leel
of antitrust concern with the mesgers 3t
issue.

Emily H. Rock,

Secrewary.

[FR Doc. 85-22382 Filed 9-23-48S, 245 arm|

B LBG COOE 475040 .

S




Ethblt C

10288 federal Register /| Yol. o1 Na. 58 Weduesday. Warch 29 1988 [ Rules.and Regulatiens
~EDERAL TRADE COMMISSION Regwlamcy Flaxibility Act azpmw:d-ou:m

: The propased revisos will pot expand Ox oR1LT AQUIV feproduczon.
16 CFH Part 803 The coverage of the premerger - mﬁg:m s
Antitrust Improveavents Act, notification rales i 2 way that wanld :&mﬂmrwh AremergeT

tly affect sma® bosiness.

Notification and Report Form for nomﬁcui Y o mectian 6K of . The Form was st promalgated og
Certain Mergers and Acquisitions the AJ le 5}, doee At 5 mx;.mcﬂmszmdbeum
AgENCT: Federal Trade Commission. usc ”5“;_‘ ’1“1 A:{:; Les .fv-f,d“b’:-quh dats !sc:r 237',’]::;:
-ACTIoec Promuigation of Fmurd Rule 35‘_8 sﬁm’-nmh;&d base year In 7960 (65 FX 14285 (March s,
Revisog. 1980} Subsequendy, new yemsioas of

SUMMARY: This Bnal rule revises 18 CFR
Part 803 Appezdix. the Antitrust
Improvemenis Act Notification and
Report Form {or Certain Mergers and
Acquisitions (the "Form™). This Form
must be compieted and submitted by
persons required to report mergers or
acguisitions as added by Title U of the
Hart-Scoti-Rodine Antitrust
Improvements Act of 1976 (the “Act™).
The revised Form will require that 1982
revenue data be provided in response to
certain questions on the Form relanng to
product lines that previousiy asked far
1977 data. Certain other related minor
changes have been mede on the Form.

EFFECTIVE DATE March 28. 1986,

AODRESS: All completed Forms.
inicuding any documents required o be
supplied in response (o any item on the
Form. must be delivered to: Premerger
Noufication Qffice. Bureau of
Compennon, Room 303. Federal Trade
Commissian. Washington, D.C. 20530,
and Direcior of Operations. Antitrus:
Division. Room 3218 Departnent of
lustuce. Washingion, D.C. 20530. as
speciiied by 16 CFR 803.10(c)(198S).
FOR FURTHER INFORMATION CONTALT:
Jonz M. Sipple. Jr.. Senior Attorney. or
Wayvne E Kaplan. Attomey. Premerger
Notification Office. Bureau of
Compenton. Room 301. Federal Trade
Commission. Washington. D.C. 20580.
Teiephone: {202) 523-3894.

List of Subjects in 16 CFR Part 803

Antitrast. Reporting and
recardheeping requirements.
te authority for 16 CFR Part 803
continues to reac:l:

Authority: Section 7Atd), Clayton Act 1§
U.5.C 18aid] as added by secuoa 201. Han-
Scott-Rodine Antuturst Improvements Act of
1878, Pub. L 944135, 90 Stat. 1350

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

This change to the exising OMB
clearance. Controi No. 3084-000S. has
been approved by the Office of
Information and Reguln(on Affairs.
Office of Management and Budget.

Trade Cammission certies that thess
roies will sot bave o significem
economic maoect o & sabstenal
number of xnail entitier. Sectian 803 of
the Administratrve Procsdure Act §
U.S.C &0 requreing a final regulatory
fexibility exlys of s revioon., is
therefore mapplicable.

Background formation

The Hart-Scovt-Redine Antitrust
Improvement Act of 1876 requirss «il
Perons contomnda Ung certain mespers
or scquisitioes ¢to Sle potufication wath
the Federai Trade Commomen ("the
Commissyan ™) and the Ansitrust Divimon
of the Deparcoent of fustice and © wasn
designated periods of texe before
consummating sucsk propoeed
transactions. Cangrass empowered the
Commission, with the coccurrence of the

. Assistant Attorney Gegeral in charge of

the Antitrust Divisioo (“the Assstan!
Attorney General™), to require “that the
notficagoa . . . be in such form and
contain such documentary material and
information . . . asis necessary acd
appropriate” o enshle the agencies "o
determiae whether such acquusitions
may. if cansummated. viclate the
antitrust laws.” (15 U.S.C 18a(d) (1885}).

Pursuant 1o that section. the
Commission. with the concurrence of the
Assistant Atorney General, developed
the Antitrust Improvements Act
Notification and Report Form lor Cartain
Mergers and Acquisiions. The Forz is
designed to provide the Canmissien and
the Assistant Attorney Gerreral with the
information and docume:rary material
necessary and sppropriste for an txitial
evaluation of thre poternial
anticompetitive faoact of signifieant
tergers. acquisitions and cerain stmilar
transactions. The Form is not mtended
to elicit all poteatially relevant
information relsting to an acqursition.
Campletion of the Farm by all perties
required to file will ordinanty permit
both agencies 10 determine whether the
waiting period should be allowed to
expire or be terminated eary wpon
request. or whether & request for
additional information ehould be made
under section 7A[e} of the Act and 18
CFR 803.20.

All acquiriog and acqurired persans
required by the Act to file notificanon

the Form were approved by the OfSce of
Mapagement and Budget on December
29, 1981, Febrnary 22, 1963, September
14. 1984. and Sepwember %0, 1965. The
most recent version has been in use
since wheg and it was published i the
Federal Register on November 12 1963,
(SO FR 46633).

The primary changes resuiing Som

. this revicn concearn the revenue Cala

that mum be submirted in respocae
ltem S of the Fam. Othar chanses refiec:
new reflerence matenials c2ad unn the
Form or more prectse idenifcatan of
terms developed by the Buresy of the
Census.

ltesn § of 1he Foon s demgned to elicut
ecomomic data clasmbBied by Slandard
Indusmal Classificnton (8iC) cooey
with respect o all thowe fimes of
commerce o wirich the reporansy persoo
derives any dollar revenu=s Scen
revenue data is required by indussy (4 -
digit SiC eodel, by produc ciass {5-dip
SIC based codel], and by prodoe: (T-digt.
SIC based code). Mare specfically. item
§{a] requires that the reporang person
provide 1977 revenge data for each &
digit industcy I whach that Bling persas
wus engaged Item S(bili) requres that
the reporting pewon engaged =
marufacruring provide 1977 aggrerete
revenues for esch 7-diart code ococt
from which the reparting persan dertved
any revesmues, Ders SHXH] reqores the
reportog person io identyy each
mamnfactured product that has been
added ar deieted mince 1977, Far those
producss added. the reporting person
must provce the total revenue
attributabie @ the added procuc: for e
most recent year. ltem S(b)(lii} requres
that the repcrting persan engsved m
manciacturing provide aggresate
revenues {or the most recent year
derived from eack S-digit produc: Gess
ltem S5{c] requires that the reporcng
person engnyad tx oovn-manciactrog
ndustries preswce ¢-divit code revencs
data for the mowt recent yeer.

When exigmally promuigated the
premerger notificetion rules required
revecve data lor two tme penods. 1872
and the most recent year for winch the
requested informeton v evaziadie. The
use of the 1972 “base vear” was
desrgned to coincide with wre then o
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recent quinquennial economic cansus
and the Annua/ Survey of Mamufoctures.
These publications of the Buresu of the
C.:osus serve as the most resdily
svailable and reliable statistce] socrees
of industry compotents and market
universes w which individual company
product and revenue data caxn be
corapared. Wheq the original ruies were
promulgated the Commizsion sad the
Antitrust Division of the Department of
Justice stated their ntention to revise
ftem S to require submizsion of 1977
revenue data as soon as the Buresu of
the Census published the 1977 Censeus of
Menufocrures. {43 FR 33528 (July 31.
1978}). Accordingly, the Commission
amended item 5 on March S, 1880, when
it promulgated the revision in the
Federal Register. (45 FR 14205 (March &,
1980}}. The revision became effective an
publication. but the published notice
provided for & sixry-day transinonal
penod during which either 1872 or 1977
revenue data could be submitted.

The Bureau of the Census has now
compieted its publication of final
paperbound reports for the 1882 Census
of Manufaciures. Since most companies
within the United States submit dats to
the Buresu of the Census for the
€CONOMIC censuses. reparting persons
presumably have gathered. compiled .
and assembied 1582 revenue data in
sccordance with the SIC code format for
the 1882 Census of Manufoctures.
Furthermore. the Bureau of the Census
has now compieted the Numerica/ List
of Alanufactured and Minera! Products.
1982 Census of Manufac:ures and
Census of Mirieral Industries (MC 82 R-
1) (1982 Numerica/ List™). That
publication is necessary for reference to
final “5-dig:!” product class and “7-
dig:t” product codes for 1982 and is
currently available from the
Government Printing Office. Because of
this. and the fact that the 1982 aggregate
data is now available to the Commission
and the Antitrust Division of the
Department of Justice. jtem S is hereby
being revised to require 1982 data
instead of 1977 data. As in the 1980
change to the 1977 base year, the change
is effective immediately. with a sixty-
day transitional peniod during which
either 1977 or 1982 revenue data may be
subritted.

The Commission is aware that the
Bureau of the Census proposed
extensive changes in the SIC codes and
SIC based codes in 1982, and that those
proposed changes were not
implemented because of budge!
restriciions. Thus. although the Bureau’
of the Census collected data in
articipation of those changes. it
pubiished the data using codes that are

in saome instances different than the

codes it nasd 1o collect the information. -

Since the Commission and the
Antittust Division use the mniverse

reveoue Sgures published by the Bureau
of the Census ss the basis epon which to

compare revenne data sapplied by
feporiung perscos in response 1o ftem &
it is important that reporting persans

womnmlurxmnonmngd:ewdu S

developed by the Office of Macagement
and Buxiget classifies establighmanmy

e, ——

only o the $-did Exturtry level byth
‘priomry type of acdutty. m

The Camrniszion believes et the

. motice end toomoent period
“requirsd by She Administrative
~'ﬁvadm.&ﬂ{“th APATLSUSC

LgEshi-is donecmedry bere. Section

published by the Bureau of the Census. - Bz(b}(‘mnqﬁ&-&nmmd

For this reason. the Commineion hae
determined to require reporting persons
to submit revenue information oo the
baris of the codes published by the

-

Bureau of the Census in the 1982 Census

of Manufacturers. Accordingly,
reporting persons will be required to
conver! the 1982 revenue daws they
submitted to the Bureau of the Census
from the coliected codes to the codes
published by the Bureau of the Census.

The 1982 Nugrerical List. which is one of

the two basic reference publications
used o prepare responses to item 5.

contains two parailel cotumns, “Product

code published” and “Product code
collected.” which provide a basis for
determining whea the codes used 1o
coliect information differ from those
nsed to publish the information. When
the “Product code published” and the
“Product code coillected™ differ.

reporting persons will be sble to comply,
in most cases. by changing the code they

oased to submit information to the
Bureau of the Census to the code used
by the Buresu of the Ceasus to publish
the information. In a few extremely rare
instances, the “Product code published™
is derived from two or more collectad
codes. The Bureau of the Cezaus has
identified these codes by placing an
asterisk in the “Product code collected”™
column in the 1882 Numerica/ List
Reportng persons that have codes in
this category may be able to comply by
raviewing underlying records compiled
in saccordance with the 1982 census
reports and retabulating suob data
sccording to the published codes.

The Commission bas determined that
any inconvenience resulting from this
requirement is unavoidable in light of

the antitrust agencies’ need to be abie to

compare qmddy an individual
company's submission with published
censua universe data. The use of-census
dsta is currently the oanly feasible basis
on which the agencies can perform a

preliminary antitrust analysis within the

time limits imposed by the Act
Al the request of the Bureau of the
Census. we are also revising references

in the Instructions to the Form to S-digit

product class and 7-digit product codes
{presently referred to as SIC codes)
which are technically SIC based codes.

- oot togairenents 8 the APA_

promalgution of a rule where the agency

for good cruse firads That the viendard
Frocedare wounld be “topracticable.

cnoecrssary, or goalrary to the pubiic
interest.” Promaigaton of the proposed
revision falls within this exemption for
several reasons. -

The public was afforded the
opportumty to comment on the original
rules and Form [n two nodte and
coumment periods provided pursuant to
the rulemaking requirements of the APA,

The rulermaking culminated i the

promulgatian and poblication of the
premercger rules and Form. end was
accompanied by a Statement of Bax:s
and Purpose. (43 FR 33450 (Juiy 31.
1378)). Sincoe the smendmert doss et
depart from or alter the substanoe of the
pricr rulemaking (ie_ &t dows not change
the type or amouont of ixformation
required by the Porm. forther
opportunity for comment seems
unpecessary. See generally, Texaes. Inc.
v. Federn!/ Eneryy Admunsscotion. 831

‘F2d 1071 (Exer. CL App.). cere deruer,

428 U.S. 941 (1978): Durkin v. Edwerd S.
Wagner Co. 118 F. Sepp. 138 (DALY,
1853}, aff d. 217 F.2d 3G3 (2d Cir.), cerz.
denied, 348 US. 964 {1954).

Additionally. the agences gave notice
of their intention to revise item S m the
original promulgaton of the rules. as
previously stated in respognse to
pumerous comments received during the
two comment periods of the rulemaking.
Severa] comments opposed the
requirement that 1872 data be supplied
oa the grounds thatthe compilation of
1972 data would be unduly cumbersore.
burdensome and expensive. For the
second time, the Commission is
changing the requirements of item §
consistent with ity earlier notce. The
change will lessea the compliance
burden by requiring more recent revenue
data that is generally more easily
retrievable and readily svailabie jo
reporting persans than 1877 data, The
Commissioa fnds that a separate notice
and comment period at this time would
be unnecessary and not in the public
interest and therefore. is not required :
by the APA_

Section 553(d) of the AP‘\ requires

. that 30 days’ notice be provided to the
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public before a nde becomes effective, ‘
but provides an exception from this e av -
requirement where good canse s found. : - w7
(5 U.S.LC 532(d}{2)). Rather thmn dexay .
the effective data of the pew . oo : .
requirements by 30 duys. the e
Commission bas determined in the oY
public interest to accommodase all . . R
reporting persons by insttuting s 60-day - s
transitional period (as was dooe m the ) ‘
prior changeover from the 1972 base .
year to the 1377 base year] doriag which
reporting persons may submit eitber
1977 or 1882 revenue data in response to
items 5(a), 5{b}){i) and 5(b}(ii}. Thereafter,
the Commission and the Antitrust
Division of the Deparmment of jusuce
will accept only 1982 revesue data.
Forms which do not provide 1982 data
after the 80-dzy period will be treated as
deficient under section 833.10(c}(2) of
the premerger notification rules. (16 CFR
803.1%c)(2)).
The Commission. with the
concurrence of the Assistant Attomey
General. hereby revises the Appendix to
16 CFR part 803,

PART 803—{AMENDED}

Appendix [Amended]

In 15 CFR Ch. L the Appendix 10 Part
803 is amended by rezoving the current
Instructions to the Actitrust
Lnprovemeats Act Notification and
Report Form for Certain Mergers and
Acguisigons {“Instructions”), pages I~
VL in its enurery and subsututing the
following new lnstrucaons, pages I-VI,
ard by deletng pages 6.7, 8 and 10 of
the Notificanon and Report Form for
Cerain Mergess and Acguisitions end
subsatuting the folowing new pages 8
7.8and 10

BULING SO 47 50-0 148
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