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Introduction 

I don't need to tell you how much things are changing in the pharmaceutical industry 

and in the healthcare industry overall. It Seems that newspapers every day report some new 

development, such as an acquisition, a strategic alliance, a technological advance, or some 

government decision. Given all of these changes, I think it would be most useful for me to 

talk about how the antitrust laws apply to this everchanging marketplace. First, I will 

discuss some specific cases where the Commission has charged pharmacies and pharmacy 

associations with violating the antitrust laws, including the Commission's recent RxCare 

consent accepted for public comment this past January. Second, I will touch on vertical 

integration in the pharmaceutical industry and the Commission's Lilly IPCS consent, issued 

last year. And fmally, I will discuss price discrimination under the Robinson-Patman Act, a 

subject I know is of interest to you. As usual, the views I express here are my own. They 

are not necessarily those of the Commission or any other Commissioner. 

Before I get started, let me give a brief word about the Rite Aid/Revco matter. You 

are all probably aware that last Wednesday the Commission voted unanimously to authorize 

staff to seek a preliminary injunction in federal district court to prevent Rite Aid Corporation 

from going ahead with its acquisition of Revco. This morning the parties announced publicly 

that the cash tender offer has been extended to April 26th. As a result, a complaint has not 

been flled and there is very little I can add on this matter this afternoon. 

In response to skyrocketing healthcare costs, there has been increased movement on 

the part of managed care firms to control costs. As you well know, in recent years, 

managed care firms have begun to focus their cost control efforts on the prescription drug 
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business, resulting in reduced reimbursements to pharmacies and decreased dispensing fees. 

Managed care fmns have also obtained rebates from manufacturers on drug purchases. 

Pharmacies have reacted to this changing environment in a variety of ways. 

Before I get into some of the antitrust obstacles to the various forms of collective 

action pharmacies may wish to take in this changing competitive environment, I want to point 

out that there are a number of ways for pharmacies to collaborate without infringing the 

antitrust laws. For example, in many circumstances pharmacies may be able to form joint 

buying arrangements, pharmacy-owned PBM joint ventures and pharmacy preferred provider 

organizations (also known as PPOs). Such joint activity is generally procompetitive if it 

allows pharmacies to compete more effectively or introduces new competition into the market 

place. 

Except for naked agreements such as price ftxing or boycotts, the Commission would 

likely evaluate such joint activity by looking at a variety of factors, such as whether the 

network members collectively have market power, whether the network generates efficiencies 

(such as the ability to offer a product that none of the participants could provide on their 

own), and whether there are anticompetitive effects that outweigh the efficiencies. The 

Commission would evaluate such evidence on a case-by-case basis. 

Now let me give you a few examples where the Commission has taken enforcement 

action against collective activity by pharmacies and pharmacy associations. The first two 

cases I am going to discuss, the Maryland Plul171Ulceutical Association matter and the Chain 

Pha1711ilcy Association of New York matter, involved alleged boycotts of third party 

prescription drug plans. The law on this type of conduct is very clear. Competitors may not 
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get together and agree not to do business with others, or to do business with them only on 

certain terms or conditions. Such activity is termed a "group boycott" and is generally per 

se illegal under the antitrust laws. 1 

Maryland Pharmaceutical Association 

The Commission's 1994 consent agreement in the Maryland Pharmaceutical 

Association matter settled charges that the members of the Maryland Pharmacists Association 

and the Baltimore Metropolitan Pharmaceutical Association illegally conspired to boycott a 

plan for Baltimore City government employees.2 The Commission's complaint charged that 

the associations, in response to a reimbursement reduction by the Baltimore City health plan, 

orchestrated a group boycott by their member pharmacies, in order to restore the plan's 

original reimbursement rate. Specifically, the Commission alleged that the associations held 

meetings at which members discussed the reimbursement reduction and possible responses to 

it; exhorted pharmacist members that operated within the City to stop participating in the 

plan; requested pharmacists to notify the associations if their pharmacies intended to stop 

participating in the plan; kept a list identifying those pharmacies that intended to stop 

participating in the plan; and communicated this information to their members. The 

respondents agreed to cease and desist from such conduct through a consent agreement with 

the Commission. 

1 See Fl'C v. Superior Court Trial Lawyers Association, 493 U.S. 411, 431-36 (1990). 

2 Baltimore Metropolitan Pharmaceutical Association, Inc. et al., 59 Federal Register 
15733 (Consent Order, April 4, 1994). 
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Chain Pbagnacy Association of New York State 

In the Chain PluJrmacy Association of New York State matter,3 in 1990 and 1991 the 

Commission charged numerous retail pharmacy chains, their trade associations, independent 

pharmacy trade associations and two individuals with illegally agreeing to boycott New York 

State's Employee Prescription Plan. The complaints alleged that the purpose of the boycott 

was to force the state plan to increase its reimbursement rate for prescriptions. The 

Commission litigated against one respondent, Peterson Drug Company ("Peterson"). An 

FrC Administrative Law Judge issued an initial decision fmding that Peterson illegally 

agreed to boycott the plan. When Peterson declined to pursue the litigation, the Commission 

adopted the Administrative Law Judge's initial decision. The other respondents in the matter 

agreed to settle with the Commission through cease and desist orders. According to the 

Administrative Law Judge, the alleged agreements which the Commission took enforcement 

action against may have cost consumers up to $7 million. 4 

As these two cases demonstrate, the Commission will not hesitate to challenge 

collective action among pharmacies that seeks to forestall efforts to lower prices. But I 

should add here that pharmacies can collaborate to petition a governmental body under the 

Noe"-Pennington doctrine, which provides First Amendment protection for petitioning the 

3 Peterson Drug Company of North Chili, New YorA; Inc., CCH Trade Reg. Rep., 
Complaints and Orders 1987-93 Para. 23,189; Orange County Pharmaceutical Society, Inc., 
C-3292 (July 9, 1990); Westchester County Pharmaceutical Society, Inc., C-3293 (July 9, 
1990); Pharmaceutical Society ofthe State of New YorA; Inc., C-3294 (July 9, 1990); Long 
Island Pharmaceutical Society, Inc., C-3295 (July 9, 1990); Empire State Pharmaceutical 
Society, Inc., D. 9238 (February 22, 1991); Capital Area Pharmaceutical Society, Inc., D. 
9239 (February 22, 1991). 

4 Peterson Drug Company of North Chili, New YorA; Inc. at 22,883. 
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