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Good Morning. It is a pleasure to be here and to be the first speaker in this Aggressive 

Advertising and the Law Conference. Looking over the program, I can say that you will have a 

fascinating two days. Before I begin, let me make the standard disclaimer that the views I 

express today are my own and do not necessarily reflect the views of the Commission or any 

other Commissioner. I would also like to say that in my remarks today I will be discussing 

Commission cases as illustrations of a particular point, and not to single out any individual 

company. 

I. Commission Philosophy of Advertising Regulation 

The very name of this conference-- Aggressive Advertising-- suggests the fundamental 

tension that exists in advertising policy in the United States. To many in this audience, I am sure 

that "aggressive advertising" conjures up the image of cutting-edge advertising, aggressively 

targeting a competitor's franchise or boldly announcing the introduction of a new product or 

improvements to an old product line, grabbing the consumer's attention and exciting their 

interest. To others however, the concept of"aggressive advertising" may suggest advertising 

that cuts comers, shaves the truth or overcomes the concerns of"worry wart" corporate attorneys 

during their advertising review. In fact, poll after poll suggests that consumers have skepticism 

about advertising. 

At the Federal Trade Commission our goal is to foster a national advertising environment 

in which we can have aggressive advertising that is also truthful and substantiated. We attempt 
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to pursue that goal by applying some very commonsense "Rules of the Road" that are pretty 

much the same no rnatter what road you travel. The Commission requires that advertisers tell the 
·-1 t. ~ 

truth and not mislead consumers whether a claim is express or implied and that all objective 

claims must be substantiated. We do not and will not pre-clear advertising claims. We believe 

that that is your responsibility, and we try to encourage advertisers to shoulder that responsibility 

in a variety of ways including guidance provided through, for example, our Environmental 

Guidelines, Food Advertising Policy Statement, the Consumer Testimonial and Endorsement 

Guidelines, and carefully selected law enforcement actions. 

II. Future Directions 

I know that one of the questions you will be focusing on for the next two days is what 

changes you can expect in the FTC advertising program. My own view is that you will see 

relatively few changes in the direction of this program. Thus, I believe that you will continue to 

see the Commission emphasizing the importance of working closely with the states, industry, and 

consumer groups as we continue to educate the public and ourselves. At the same time, you can 

expect that the Commission will continue to be a leader in enforcing high-but fair-deception 

and substantiation standards. Most changes that do occur will be a natural progression of the 

advertising program as the Commission, like all other federal agencies, strives to meet its 

responsibilities. 
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III. Current Focus of Enforcement 

I think that you can see both continuation and progression in the actions the Commission 

has taken during the past year. We have been active in food supplement advertising, challenged 

advertis~ng for high octane gasoline claims, and moved against deceptive environmental 

marketing. Moreover, in cases where we believe the advertising agency has helped create the 

advertising and knew or reasonably should have known that the advertising is deceptive or 

unsubstantiated, we have also held advertising agencies accountable. As in the past, much of our 

focus has been on claims that involve the potential for the greatest consumer harm: those 

involving health and safety issues. We continue to challenge false and unsubstantiated weight

loss and weight-maintenance claims for diet products or programs. We have also challenged 

unsubstantiated success rate claims for weight-loss and smoking-cessation hypnosis seminars, 

varicose vein and spider vein treatments, as well as fertility and impotence treatments. In the 

food area, we have challenged a number of claims regarding the level of"fat," "saturated fat," 

and "calories." 

IV. Regulatory Review 

During the past year the Commission also adopted a sunset policy for its administrative 

orders. That means that after 20 years orders that have not been violated will sunset. In addition, 

the Commission has continued to examine our regulatory past. 
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Four years ago, the Commission began a process of evaluating each of our rules and 

guides to determine their usefulness. To date we have examined over SO percent of our rules and 

guides and eliminated 22 of them. In some instances, technology has changed or other 

circumstances have rendered the rule or guide obsolete. In still other cases, our guides have 

become the industry standard and hence are no longer necessary. The Commission has found 

that Section S, which prohibits unfair or deceptive acts or practices, will be able to handle 

potential problems that may arise in the future in areas covered by the guides or rules that have 

been eliminated. 

V. Challenges for the Future 

A. Remedies 

Despite a record of which I believe the Commission can be justifiably proud, there are a 

number of challenges confronting the advertising program that I would like to discuss today. 

One major challenge for the Commission is determining whether the remedies we traditionally 

use for advertising cases are doing the job. In determining the appropriate remedy the 

Commission focuses on protecting consumers from future false and unsubstantiated claims, 

making the consumer whole - where possible - and educating consumers. The Commission 

seeks to stop the allegedly deceptive practice by, for example, prohibiting false claims or 

requiring that claims be properly substantiated. Injunctive relief also often requires that specific 

disclosures be made when there has been a deceptive omission. In the Arco Chemical/Safe 

4 



Brands settlement,• for example, the. Commission alleged that the two companies misrepresented 

that Sierra antifreeze was safer than traditional antifreeze. The settlement, among other things, 

required that a statement be placed on the antifreeze containers cautioning consumers about the 

safety of the product. 

Consumer education is another important goal for the Commission, but it is not always a 

part of the remedy. Recently, the Commission required the dissemination of an FTC consumer 

education brochure as part of a Franchise Rule settlement where the respondent, a franchise-

show promoter, allegedly misrepresented the success rate of its franchisees. The settlement 

required that the Commission's consumer education franchise rule brochure be disseminated at 

trade shows for the next five years. 

In the advertising context, the Commission uses redress to attempt to make consumers 

whole if it is found that the company was engaged in dishonest or fraudulent conduct, the 

company has the fmancial wherewithal to provide such redress, and we can ascertain which 

consumers are due a refund. Where the conduct meets the dishonest and fraudulent standard but 

redress is impractical, either because the consumers cannot be identified or there is insufficient 

money to make redress meaningful, the Commission has obtained disgorgement for a company's 

ill-gotten gains and directed a payment to the Treasury. Although disgorgement is a remedy the 

Commission frequently uses in the fraud area, it is also used from time to time in advertising 

cases. In 1991, for example, the Commission entered into a settlement with Volvo North 

1 Safe Brands Cot;poration. Warren Distribution. Inc. and ARCO Chemical Company, 
(consent agreement subject to final approval, Nov. 28, 1995). 
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America Corporation and its ad Agency, Scali, McCabe, Stoves, Inc., settling charges concerning 

their "Bear Foot" ad campaign2
• 

· As you may recall, these ads depicted a monster truck running over a row of cars., 

crushing all but a Volvo 240 station wagon. The FTC's complaint alleged that some of the 

Volvos used in the demonstration bad been structurally reinforced and subjected to less severe 

monstertruck treatment than the competing cars, and that structmal supports in some of those 

competing cars had been severed. The orders prohibited deceptive demonstrations and required a 

total of$300,000 to be paid to the Treasury on a disgorgement theory. 

Where a company has violated an existing administrative order the Commission will refer 

the matter to the Department of Justice and seek civil penalties for violation of that order. There 

were a number of civil penalty actions for order violations in the advertising area last year. In the 

Dahlberg, Inc., 3 matter the Commission alleged that Dahlberg was making misrepresentations 

regarding its Miracle Ear Clarifier in violation of a 1976 order, prohibiting misrepresentations 

regarding the performance of its product. The Commission obtained a $2.75 million civil 

penalty, the largest civil penalty judgement in a consumer protection order violation case. 

General Nutrition Corporation paid $2.4 million in civil penalties for its alleged violation of an 

existing order in 1994. And the third largest settlement for a Consumer Protection order 

2 Yolyo North America. Jpc. FTC Docket No. C-3367 (Jan. 28, 1992). 

3 U.S. y. Dablberi· Inc .. Civil No. 4-94-165 (D Minn.) (Complaint filed Jan. 25, 1994), 5 
Trade Reg. Rep. (CCH) ,23,536 (1994); consent decree announced in Nov. 21, 1995 press 
release. 
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violation was also entered into in 1995 with STP, Inc., for $888,000 for alleged violations of a 

1976 ordet which prohibited STP from making false and unsubstantiated claims for its motor oil 

additives. You will, I think, continue to see a trend towards larger civil penalties and 

disgorgement in appropriate cases. At the same times we are strengthening our remedies in 

appropriate cases, we are also exploring other innovative remedies for violations which may not 

reqUire formal corrective action. I predict that you will see increased use of these informal 

remedies in carefully selected areas. 

In addition, I believe there are some important opportunities for industry self regulation. 

I would rather see the industry take steps to correct problems than have the government or 

Congress step in and create rules and regulations. Industry is generally more aware of where the 

potential problem areas exist. At the Commission's Global hearings last fall we learned that 

while network television enjoyed 92 percent of prime time TV usage in 1965, today it accounts 

for 5 percent. In 1965, only 5 percent of consumers had cable TV. Today 63 percent do. In 

1965, the average number of channels available to consumers was seven; today it is 41. This has 

some very obvious implications for the FTC traditional approach to ad monitoring. And, indeed, 

during the past year, we have brought a number of cases that illustrate that some fairly obviously 

deceptive ads are slipping through the cracks in both print and broadcast media screening. Thus, 

you will see the Commission encouraging better screening of advertising for deception before it 

runs. 

4 FTC y. SIP Com., Civ Action No. 78 Civ 559 (SONY) (complaint and proposed 
consent decree filed Dec. 1, 1995), 5 Trade Reg. Rep. (CCH) 123,935 (1995). 

7 



         

              

            

              

                 

      

               

               

              

             

            

            

             

           

            

                 

              

           

              

                 

 



              

             

               

                  

      

           

             

             

             

               

              

               

               

               

             

                

                 

       

  

               

 



              

              

               

            

                   

           

               

              

             

              

            

            

   

               

              

                

              

             

                

           

            

 



                 

        

  

          

            

                

              

               

                

   

                  

                 

             

                  

                  

               

              

              
              

    

 



                 

            

               

            

                 

    

  

               

                    

                  

              

                    

             

             

            

 


