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other Commissioners. 

Good morning. I am pleased to be here with you once again. 
I want to talk today about recent Commission actions and how we 
approach the problems we see. I should note that these views are 
my own and not necessarily those of the Commission or any other 
Commissioner. 

At the present time, the competition mission of the FTC is 
proceeding briskly, despite a marked reduction in mergers and 
acquisitions attributable to the economy. Because 60% of our 
resources are normally devoted to mergers, this branch of our 
work can tend to overshadow the non-merger program. Last time we 
met my remarks focused on merger review. Today I'd like to spend 
some time discussing what I regard as the Commission's vigorous, 
traditional and economically rational non-merger program. Then I 
will report on some interesting merger developments, and 
enforcement actions involving HSR filing rules. Finally, I want 
to update you briefly on the challenging work that we and DOJ 
have been asked to do in exporting competition policy to the 
formerly Communist countries. 

The recent year has been an interesting one in terms of the 
Commission's non-merger actions. As I mentioned last year, the 
Bureau of Competition, heeding the advice of the Kirkpatrick 
report, established a task force to focus on non-merger matters 
involving complicated legal and economic issues. This task force 
has now been elevated to a separate division. Solicitations to 
collude -- that is, invitations from one competitor or another to 
raise prices or otherwise agree not to compete -- are among the 
issues this division is investigating. As Commissioner Owen will 
discuss more fully in her presentation tomorrow, these 
solicitations have antitrust implications, even in the absence of 
an agreement. 

Such solicitations can be actionable under a number of 
theories. First, if the solicitations occur over the phone, 
the Antitrust Division of the Department of Justice takes action 
under the wire fraud statutes. Second, they may be actionable 
under an American Airlines theory for attempt to monopolize. 
Third, they may be violations of Section 5, as incipient 
violations of the antitrust laws. It is premature to speculate 
as to the outcome of these and other matters. Nevertheless, we 
continue to pursue alleged antitrust violations -- both routine 
and novel -- when we hear of them. 



We are examining allegations of such a solicitation in a 
number of matters. In one case, the investigation involves a CEO 
of a consumer product company who allegedly called on the "market 
leaders" to increase prices 6 to 7% across the board for the 
following year. In another case, the dominant firm in an 
industry requested that its chief competitor cease engaging in a 
form of discounting. In a third case, a competitor requested 
that a new entrant in a industry, allegedly a discounter, 
increase prices to the level charged by the other manufacturers 
in the industry. 

Regarding non-merger actions we have completed, for the 
first time in nearly a decade, the Commission took action against 
resale price maintenance. First, we entered into a consent order 
with Kreepy Krauly, a manufacturer of automatic swimming-pool 
cleaning devices, that we charged with systematically entering 
into written agreements with dealers to maintain resale prices. 
More recently, the Commission accepted for public comment a 
consent order with Nintendo of America to settle charges that the 
firm fixed the prices at which dealers advertise and sell 
Nintendo home video game hardware to consumers. The Nintendo 
case is also noteworthy because it represents a milestone in 
federal-state cooperation. Virtually every state has accepted a 
consent order requiring the same prospective relief as that 
obtained by the Commission. Thus, Nintendo is subject to the 
same rules nationwide, rather than confronting separate 
obligations in each state, and consumers and dealers are afforded 
the same rights. 

Another type of anticompetitive conduct we have taken action 
against is the use of tying arrangements. In a tying 
arrangement, a seller uses its power in one product market to 
force the purchase of a product in another market. Recently, in 
a complaint accompanying a consent order, the Commission charged 
Sandoz Pharmaceuticals Corporation with unlawfully requiring 
those who purchased its schizophrenia treatment drug, clozapine, 
to buy the distribution and patient monitoring services arranged 
by Sandoz as well. According to the FTC's complaint, Sandoz 
sold its drug, Clozaril, as part of a package which included 
monitoring and distribution services. Sandoz called this package 
the Clozaril Patient Management System ("CPMS"). While careful 
monitoring of patients using this drug is necessary to detect a 
possible fatal side-effect, institutional purchasers of the drug 
contended that they could ably and less expensively administer 
their own patient monltoring services. For example, the Veterans 
Administration estimated that it could save $20 million a year by 
providing these services itself. 

Because Sandoz possesses under the Food, Drug and Cosmetic 
Act the exclusive right to market clozapine in the United States 
until September 1994, the company was able to force purchasers to 
obtain the whole package if they wanted to obtain the drug. But, 
under our consent order, Sandoz agreed not to require purchase of 
the entire CPMS system, and overall it appears the price of 
clozapine therapy has decreased from the previous price of about 
$9,000 a year per patient. 

Another area of concern is the potential for trade 
associations to engage in anticompetitive conduct. Of course, 
trade associations have many legitimate functions. For instance, 
the collection and dissemination of information is a core 
function of trade associations and can be palpably 
procompetitive. Similarly, association seminars, newsletters and 
other legitimate information exchanges can benefit consumers by 
reducing the cost of business planning and enabling firms to 
compete more effectively. 

Sometimes, however, associations go beyond legitimate 
information sharing and take actions whereby members of the 
association -- competitors -- agree not to compete. Much of our 
recent activity has heen in the health care field. Our vigor in 
this area goes bac' several years, for we were pioneers at the 



FTC in our concerns about competition in the health care area. 
Such conduct was alleged in the FTC's complaint accompanying a 
consent agreement reached with the Connecticut Chiropractic 
Association {"CCA"). CCA allegedly adopted and maintained three 
anticompetitive provisions in its Ethical Code. First, it 
prohibited members from offering and advertising free or 
discounted services, including the use of coupons. Second, the 
code forbade members to run advertisements that CCA considered to 
be "sensational", "undignified" or not in "good taste." Finally, 
CCA prohibited its members from implying that they possess 
"unusual expertise" unless they met certain requirements 
established by CCA. 

The association coerced its members to comply with the 
Ethical Code, according to the complaint, by threatening to expel 
members who violated the code and by threatening to report them 
to chiropractic malpractice insurance carriers. CCA also 
allegedly threatened those who offered free or discounted 
services that it would attempt to influence health insurance 
companies to disallow or reduce reimbursements to their patients. 

The Commission has long found that restraints on truthful 
advertising for professional services are inherently likely to 
produce anticompetitive effects. The two "efficiency 
justifications" that we often hear -- prevention of deceptive 
advertising and maintaining professional dignity -- have been 
repeatedly rejected by the Commission and courts. It is not 
necessary to ban whole categories of advertising simply to 
prevent deception. And, as the Commission noted in its Mass. 
Board opinion, arguments that restricting advertising is 
necessary to uphold professional dignity "are premised on the 
notion that competition itself is inappropriate .... " 

Similarly, while it is appropriate for groups of competitors 
to form legitimate joint ventures, we have taken action against 
competitors who form sham joint ventures merely to facilitate 
collective action that would otherwise violate antitrust laws. 
In Southbank, we obtained a consent against an allegedly sham 
independent practice association, known as an IPA, and its 23 
physician members located in the Jacksonville, Florida vicinity. 
At issue was the formation of the IPA as a collective bargaining 
agent for the member physicians in order to obtain higher fees. 
The IPA was also the vehicle through which the physicians engaged 
in threatened and actual boycotts of third-party payers in order 
to achieve higher fees for IPA participants. 

Legitimate independent practice associations are 
organizations of health care providers that contract with HMOs or 
with other payers to provide care to subscribers. They reflect 
integration in the form of financial risk sharing -- profit or 
loss --among the IPA's members and often undertake significant 
services to their physician members, such as quality and 
utilization review and claims processing. The issue of whether 
!PAs or other associations of physicians undertook to offer new 
service and high quality or whether such associations attempted 
to cover illegal price-fixing activties was first addressed in 
Arizona v. Maricopa County Medical Society. The question of 
whether an IPA is legitimate is determined on the facts of each 
case. In Southbank, the complaint alleges that Southbank was not 
a legitimate IPA because its sole function was to collectively 
negotiate contracts with third-party payers on behalf of its 
physician members and to threaten to boycott payers who did not 
meet its demands. 

Once it is decided that an IPA is not a legitimate joint 
venture, and therefore its actions need not be analyzed under the 
rule of reason, condemnation of its conduct is simple. Under 
Superior Court Trial Lawyers Association, a "naked" agreement 
among competitors to coerce purchasers to pay higher fees is per 
se illegal. In this case, Southbank consented to its dissolution 
and each of the membRrs agreed not to engage in illegal price
fixing activity ir .he future. 



         
         

         
          

         
         

        
        

       
 

        
          

         
          

            
          

           
 

         
        
           
         

          
         

         
          

     
           

        
          

        
        

        
          

       
      

        
        

          
             

         
           

           
          

         
           

           
          

    
            

          
        

         
         

           
         

         
         
         

         
       

          
          

        
 

         
         



         
        

         
          
        

        
         

         
        

         
          

           
           

       
        

          
          
 

 
           

           
           

       
          

         
          

         
        

       
        
         
         

         
           

          
        

           
      

         
         

        
           

         
          

       
         
          

         
          
     

         
         

         
        

 
         

         
         

       
         

        
          
           

         
          

            



         
          
           

           
           

        
         

         
     

           
          

        
           
           

         
            

      
        

          
         

         
       

           
         

            
        

         
          

          
         

          
        

      
        

          
          

           
          

         
       

          
          

           
   

          
         

        
         

          
           

           
           

           
 

      
        

       
            
          

          
           
         

           
             
            
         



         
           

           
          

          
        

       
 

         
           
        

        
         

         
          

        
          

          
            

         
          

          
         

       
          

           
            

         
      

        
        

          
          
           

         
         

           
           

 
         

         
          

         
        

          
          

          
           

            
 


