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COMPETITION & FREEDOM: 

THE VIEW FROM ANTITRUST 

Today I want to talk about the free market and unfettered 
competition, and hope you know the basic theme -- that free and 
unfettered competition maximizes consumers' economic welfare; 
that government interference with the market, by regulations or 
otherwise, tends to reduce consumers' economic welfare; that 
antitrust policy should be based upon sound economic analysis; 
and that many features of past antitrust enforcement policy 
caused serious competitive harm, and therefore substantially 
reduced consumers' economic welfare, because they were not 
founded upon sound economic analysis. 

·Today I'd also like to talk about competition and freedom, 
viewed from the perspective of antitrust. 

Man does not live by bread alone, and the free market does 
not relate to economic welfare alone. Twenty-four years ago, in 
Capitalism and Freedom, Milton Friedman eloquently described "the 
role of competitive capitalism -- the organization of the bulk of 
economic activity through private enterprise operating in a free 
market -- as a system of economic freedom and a necessary 
CQndition for political freedom." Professor Friedman asked, 
rhetorically, "can a free market in ideas long be maintained if a 
free market in goods and services is destroyed?" The answer is 
clear: it cannot. 

But Professor Friedman was not by any means the first to 
recognize the interrelationship of economic freedom and political 
freedom. We shall celebrate next year the 200th anniversary of 
the most profound charter of political freedom ever written by 
Man: the Constitution of the United States. Do you recall that 
Article I, Section 10 of that incredible document prohibits the 
states from passing any law impairing the obligation of 
contracts? And the Fifth Amendment, of course, provides that no 
person shall be deprived of life, liberty, or property without 
due process of law, and that private property shall not be taken 
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for public use, without just compensation. In short, our 
Founding Fathers understood well that economic freedoms -­
freedom to contract, freedom to hold and dispose of property, 
without undue interference of the state -- are fundamental rights 
of a free people. 

Economic rights, like the other rights guaranteed by the 
constitution, are not absolute. The right to freedom of speech 
does not include the right to shout "fire" in a crowded room. 
The right to freedom of contract may similarly be limited. 
Unfortunately, however, although most people in government are 
usually sensitive to any intrusion on freedom of speech, for too 
long they have been all but oblivious to denials of economic 
rights. Antitrust enforcement, by definition, involves 
interference with freedom of contract. As the government must 
demonstrate a clear public interest before it interferes with our 
political rights, it should also have to establish a clear public 
~nterest before it interferes with our economic rights. 
Interference with economic rights is interference with the 
political rights. This is the understanding I intend to apply as 
Chairman of the Federal Trade Commission. 

What are the implications of this approach for day-to-day 
antitrust enforcement? First and foremost, it means that before 
we initiate any enforcement action -- in other words, before we 
undertake to infringe any person's or any organization's freedom 
-- we ought to be quite certain that the public interest in free 
and unfettered competition will, in fact, be served by our 
aqti.on. And this requires that we subject any enforcement action 
we contemplate to searching economic analysis of its competitive 
implications. 

It should not surprise you to be told that the basis for 
Commission actions now is principally economic. Indeed, this 
basis is no longer even radical. The FTC's Bureau of Economics 
has been part of our organization for a long time. Some notion 
of economic policy, often explicit, has been part of Commission 
decisionmaking for generations. The great crusade against the 
suspected evils of industrial concentration that occupied so much 
of our resources during the 1960's and 1970's can be traced 
ultimately to a Depression-era organization called the Temporary 
National Economic Committee. Thus, it is consistent with 
tradition and established principle to assert that Commission 
decisions should be based on economic analysis. We must work to 
ensure that Commission cases make economic as well as legal 
sense. 

Fairness requires me to note that economics has been 
involved in antitrust enforcement for a long time; honesty 
requires me to add that a lot of things were done that do not 
make economic sense. Some actions were taken in spite of 
economic advice, because the rules being implemented were thought 
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to be, somehow, "fair," despite their economic irrationality. 
Others were taken because the enforcers could score a quick 
victory, regardless of the wider consequences. Other actions 
were taken based on the then-best economic advice, advice that 
over the years has proven to have been misguided. 

We have, over the last few years, begun to replace what had 
become a kind of quasi-economic mythology with a more 
sophisticated, hard-headed economic analysis. More than a 
generation has passed since the studies appeared in the 1950's 
linking concentration and monopoly profits. Further study has 
cast great doubt on those simple correlations. It has revealed 
instead that high market shares are often correlated, not with 
monopoly, but efficiency. Additional study has led to 
reconsideration of other traditional concerns, such as tying, 
exclusive dealing, vertical distribution arrangements, and even 
some kinds of horizontal agreements. 

You experts who deal with this every day have watched this 
process unfold over the last few years even in luncheon speeches. 
I will not repeat what has become commonplace. The kind of 
policy-making based on economics that you have seen over the last 
several years from the FTC will continue through this 
Administration, and, I believe, well beyond. 

I think it is fair to say that much progress has been made 
during the Reagan years. But much remains to be done. We need 
to make every effort to rectify and neutralize the mistakes of 
tqe past. I hope we will also adopt measures to avoid their 
repetition in the future. We must be willing to eliminate old 
orders that are clogging competition for no defensible reason. I 
would go further, and would vacate any existing order after a 
reasonable period of time unless there is an affirmative reason 
to keep it in effect. We should also consider adopting a policy 
of sunsetting new orders, so that our mistakes are not visited on 
our grandchildren. 

Another contribution of the Reagan years has been the 
revision of the merger guidelines and the Commission's policy 
statement on horizontal mergers. Analyzing a case according to 
the guidelines is now a standard operating procedure at the 
enforcement agencies, as I am sure it is for you in your offices 
as well. The various guidelines have established a common 
framework for all of us. 

The guidelines have not, however, made merger analysis an 
exact numerical science. The ultimate question, all should 
remember, is whether the transaction violates Section 7 of the 
Clayton Act, not whether the HHI increases by over 100 points. 
To focus solely on the HHI thresholds is to perpetuate the market 
share fallacy, that legality can be determined solely by a 
statistical proxy for the real world. Concentrating on the HHI 
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