SEPARATE STATEMENT OF COWM SSI ONER MARY L. AZCUENAGA
in Oba Geigy Limited , File No. 961-0055

The Comm ssion today accepts a proposed consent order for
public comrent to settle allegations that the planned nerger of
G ba CGeigy Ltd. and Sandoz Ltd. would violate Section 7 of the
A ayton Act in certain agricultural chemcal, pet flea control and
gene t herapy narkets.

There appears to be reason to believe that the proposed nerger
woul d be unlawful in the corn herbicide and flea control markets
identified in the conplaint and that divestiture in each market is
the appropriate renedy. Because BASF nmakes and sells a specialized
corn herbicide, the proposed divestiture of Sandoz's corn herbici de
busi ness to BASF woul d not entirely restore pre-merger conditions,
but BASF s product is sufficiently differentiated fromthe divested
assets that the mnor overlap does not appear to be significant.

It is premature, in ny view, to select Central Garden and Pet
Supply to acquire Sandoz's flea control business, because the
Comm ssion has virtually no informati on about Central beyond that
contained in the proposed order and the Analysis To Aid Public
Commrent. Wiile the early identification of a candidate to acquire
assets to be divested under an order is to be preferred in order to
restore conpetition quickly, the Comm ssion does not yet have the
information to evaluate the conpetitive inplications of a proposed
divestiture to Central Garden and Pet Supply.

The al | eged gene therapy narkets involve products now in
clinical trials and others that appear to be nore distant in tine
and perhaps nore specul ati ve. The proposed conpl aint al so al |l eges
a technol ogy nmarket, conprising the technology that firns use to
devel op gene therapies. The theory is that the post-nerger
conbi nati on of Sandoz and G ba Geigy will control such a critica
mass of proprietary information that its incentives to cross
license will be dimnished, either deterring entry or raising the
price of it. | would be interested in public comrent on these
al | egati ons.

Assumng a violation, it is not entirely clear that the
proposed licensing relief is preferable or adequate. A divestiture
Is the preferred renmedy in a Section 7 case. The proposed order,
anong other things, requires a license of the ex vivo patent, also
call ed the Anderson patent, which was |licensed to Sandoz by the
National Institutes of Health. The nerger does not add to the
scope of the patent nonopoly, and | see no basis in the proposed
conplaint for this aspect of the relief. Nor is there any apparent
reason why a divestiture in these markets coul d not be
acconplished. | look forward to review ng the cooments on this
i ssue as wel |.



