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I'd like to muse this morning about what has happened with respect to the Federal Trade

Commission's competition mission during the last six-plus months.  There are several reasons for

this.  First, it has been an enormously productive period for the Commission.  In fact, I would

suggest that it has been the most productive six- plus months in the Commission's history.  And 

I say that as one who has been an inveterate Commission-watcher for decades, pre-dating even

the Commission headed by Chairman Janet Steiger, whom I once described as the "angel" of the

FTC for her role in energizing it in the late 1980s.  Second, this phenomenal period has occurred

during the period that Bill Kovacic has been the Chairman of the Commission, and his

leadership has been instrumental in what has been achieved during this relatively brief period of

time.  Yet he is too modest to admit it, and so it falls to me to give credit where credit is due. 

Third, I am very proud to have served as a Commissioner during this period.  When Bill and I

were sworn in at the beginning of 2005, the Commission was described as a "dream"

Commission because the five of us had about a century of collective antitrust experience, and

during the last six months, we arguably came close to justifying the label.
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Before getting to the topic though, I'd like to pay tribute to Bill's predecessor as

Chairman, Debbie Majoras, who now heads up Proctor & Gamble's legal department in

Cincinnati but who was the Chairman until April of this year.  Chairman Majoras was a

prodigious worker.  There wasn't a single day that I came to work when her car wasn't already in

the FTC garage with a cool engine, and there wasn't a single evening that I went home when that

car wasn't in the exact same spot, except for the few days she was out of town.  She was an

extraordinarily bright antitrust lawyer.  I practiced antitrust law for more than four decades, but

she more than held her own in the many discussions we had about the law.  She also had

remarkable litigation instincts.  I spent those four decades litigating cases, but Chairman Majoras

caused me to rethink a number of my visceral instincts about trial tactics and strategy.  We didn't

always agree – for example about the remedy in the Rambus case;2 about whether or not to

pursue a plenary trial in the Giant-Western petroleum merger case after we lost a district court

preliminary injunction;3 about whether to appeal the district court's decision denying a

preliminary injunction in the Whole Foods case; and whether to accept the N-Data consent

decree that I'll discuss later.4  But she understood that it is each Commissioner's prerogative to
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make up his or her own mind about things like that.  And most important, she was a vigorous

law enforcement officer.  During her last year we voted unanimously to litigate three difficult

merger cases,5 and she didn't clean out our cupboard when she left.

Let me start with the Commission's decision respecting resale price maintenance in the

Nine West case.  As most of you know, Nine West makes and sells women's shoes throughout

the United States.  It had entered into a consent decree more than a decade ago that prohibited it

from using resale price maintenance (except pursuant to a valid Colgate program) in the sale of

its products.  As most of you also know, last year the Supreme Court held that resale price

maintenance was not per se illegal, reversing decades of precedent dating back to the Dr. Miles

decision at the beginning of the last century.6  Nine West promptly moved for the elimination or

modification of the consent decree, citing changed circumstances.  Thus, the Commission was

squarely faced with how to evaluate the legality of resale price maintenance post-Leegin.  In

June of this year, the Commission unanimously held that the Supreme Court left the door open to

truncated rule of reason analysis instead of a full blown rule of reason analysis requiring precise

definition of the relevant market.  However, we also agreed unanimously that the evidence that

Nine West submitted showing that it lacked market power precluded continuation of a

prohibition against Nine West's use of the practice under a truncated analysis.  That said, we



7  In the Matter of Nine West Group Inc., Docket No. C-3937, Order Granting in Part
Petition to Reopen and Modify Order Issued April 11, 2000, available at:
<http://www.ftc.gov/os/caselist/9810386/080506order.pdf>.

8 See FTC Announces Workshops For Next Year on Resale Price Maintenance, FTC
Press Release dated October 28, 2008, available at:
<http://www.ftc.gov/opa/2008/10/rpmwksp.shtm>.

4

required it to report on the results of its use of the practice for several years. 7  We also invited

input on what the post-Leegin analysis should be, and, at the suggestion of Chairman Kovacic, 

the Commission will shortly conduct a workshop under the leadership of Commissioner Harbour

on that subject.8

Finalization of the N-Data consent decree was also another highlight of the last six-plus

months.  The background of that decree was as follows.  National Semiconductor successfully

persuaded a standard-setting organaization to include its patented interconnection technology in

a standard that was adopted by most computer manufacturers, offering to license that technology

for a one-time upfront fee of $500.  National's technology was assigned and then re-assigned to

N-Data.  N-Data sought to renege on the commitment that National had made.  I, for one, didn't

think there was a violation of Sherman Act Section 2.  There was no doubt in my mind that

incorporation in the standard had given whoever owned the National technology monopoly

power.  But I didn't think N-Data had engaged in an "exclusionary practice" – which is another

element of a traditional Section 2 violation – because N-Data had not engaged in deception or

any other form of manipulation of the ex ante competition for incorporation of the standard,

which was responsible for the monopoly power.  Nevertheless, I felt--and so did two of my

colleagues--that N-Data's attempted renege constituted an "unfair act or practice" and an "unfair

method of competition," both of which are prohibited by Section 5 of the Federal Trade
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Commission Act.9 

More specifically, the Supreme Court had held in the S&H case back in 1972 that Section

5 was broader in scope than the Sherman or Clayton Acts.10  Moreover, in the Orkin case, the

Commission held that a unilateral breach of the contracts that Orkin had with thousands of

consumers constituted an "unfair act or practice" under Section 5 when those consumers could

not defend themselves, as a practical matter, and that decision was affirmed by a federal court of

appeals.11  To be sure, I understood that Section 5 was not unbounded.  Several decades ago, the

Ninth Circuit held in the Boise Cascade case that it could not be applied where the contours of

the Sherman Act were well-settled,12 and the Second Circuit held in the Official Airlines Guides

and the DuPont cases that conduct challenged under Section 5 had to be "oppressive" or

deliberately anticompetitive in nature.13  But I felt that N-Data's renege, exploiting as it did

licensees who were "locked in" to the standard by virtue of the investments they had made,

satisfied these limiting principles.  And again, two of my collegues agreed with those

conclusions.  Then Chairman Majoras and current Chairman Kovacic dissented from acceptance

of the N-Data consent decree.  Chairman Majoras was concerned that the Commission majority
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was reading Section 5 too broadly, and Chairman Kovacic was also concerned that the decree

might expose N-Data to burdensome and expensive private litigation under state laws that were

similar to Section 5.  In short, it was a controversial decree.14  Pursuant to the Commission's

Rules of Practice the consent decree was issued for comment, and it drew more comments than

any other consent decree in recent memory.  However, many of those comments were favorable

and, as it turned out, as of the close of the comment period at least, N-Data had not been sued

under any state laws (perhaps because the consent decree's relief was prospective only).  The

Commission recently voted 3-1 to finalize the decree.15  It is a mark of Chairman Kovacic's

leadership style that although he dissented from acceptance and finalization of the decree, he

encouraged a public debate about what the scope of Section 5 should be.  Thus, the Commission

has just concluded a Washington DC workshop on that subject, under the leadership of

Commissioner Leibowitz.16

That brings me to another highlight of  this period, which is the reform of the

Commission's process for the administrative adjudication of competition disputes, including

merger cases.  That process is known at the Commission and among afficiandoes as Part 3.  

There are really two phases of that process.  The first is a plenary trial, generally before an

administrative law judge, although the Commission's Rules of Practices declare that the
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Commission or any individual Commissioner can conduct the trial.  The second phase consists

of appeals from the initial decision made at the plenary trial, which are decided by the

Commission itself.  The Commission's decision can then be appealed to a federal appellate court. 

The antitrust bar and the Antitrust Modernization Commission have long criticized the Part 3

process as taking far too long.17  The statistics backed up those criticisms.  The plenary trial

phase has generally taken much longer than the federal district courts take to try antitrust cases,

and the Commission has sometimes taken much longer than the federal appellate courts normally

take in antitrust cases to decide appeals from the initial decisions in those plenary trials. 

Moreover, respondents in merger cases have used that delay to argue that federal district courts

should deny preliminary injunctions in merger cases, contending that Part 3 is a "black hole" and

that if a preliminary injunction is granted against a merger pending a plenary trial the merger

will crater regardless of its merits.18

The Commission has long been concerned about the delay in both phases of the Part 3

process.  Under the leadership of a former General Counsel, Steve Calkins, the Commission's

Office of General Counsel (otherwise known as OGC) established a "fast track procedure" under

which respondents could opt to have challenges to their practices or transactions adjudicated at
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the Commission within a year,19 and various OGC tasks forces have studied changes to the

Commission's Part 3 Rules of Practice for years.  Prior to the adoption of the Fast Track

Procedures, under Chairman Steiger's leadership, the Commission had adopted internal

procedures to expedite appeals of initial decisions.20  But unfortunately these efforts didn't

change things materially.  Both phases of the process continued to be subjected to criticism. 

There were three reasons why they were said to be unacceptable.  The first was that an

adjudicatory process that takes a long time is simply not a viable process.  Or, as the adage goes,

"justice delayed is justice denied."  The second was that it is especially unacceptable for Part 3 to

be a "black hole" in merger cases, lest legitimate transactions simply crater because of the time it

takes to decide whether or not they violate the law.  The third was that the "black hole" argument

can be a convenient excuse for denying a preliminary injunction that should be granted. 

When Bill Kovacic became the Chairman in April of this year, he called for critical

evaluation of the way the Commission did business – an initiative called “FTC 100" because the

Commission will celebrate its 100th anniversary in a few years.  Responsive to that call, in the

Summer of this year, the Commission signaled its determination to reform the Part 3 process. 

Initially, the Commission  appointed a Commissioner as the administrative law judge in order to

insure that the pretrial and plenary trial were conducted expeditiously and by a judge with

expertise in complex antitrust cases.  It did that in two antitrust cases.21  However, the
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Commission's intention all along has been to adopt rules to better insure that its administrative

trials will be conducted that way by administrative law judges themselves.  To that end, in early

October the Commission issued proposed revised Rules of Practice for comment.22  The

comment period ends today, and the Commission will consider those comments immediately.  I

hope and expect that that process will be concluded shortly.    

The plenary trial process is not the only phase of Part 3 that has been subject to re-

examination by the Commission.  In the first matter in which the Commission assigned a

Commissioner to act as the administrative law judge, the Commission also issued a declaration

of its intention to decide any appeal from the initial decision within 90 days after issuance of the

initial decision or within 120 days thereafter in the event there were cross-appeals.23  It has

recently issued the same declaration of intent in the second matter.24  It is my hope that the

Commission will issue such a declaration that will apply in all Part 3 proceedings when it acts on

the comments it has received with respect to the plenary trial phase of the process.  Indeed, the

Commission has issued two extraordinarily prompt unanimous decisions in the past six-plus
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months--the remedy decision in the Evanston Hospital merger case and a revision of the remedy

decision in the North Texas joint contracting case.25  So we can do it.  

But that will not always be easy.  In fact, we have one appeal that, despite our best efforts

to act expeditiously, has been pending for longer than 180 days.  The reason for the time it takes

to decide some appeals is that consensus is highly prized in fashioning appellate decisions at the

Commission.  That can lead to decision-writing by committee which, at best, can take a lot of

time, and, at worst, can produce less than ideal decisions.  That is especially so when the

decision-makers are all smart individuals who don't like to be taken for granted, which is true of

the current Commission.  But the Supreme Court manages to get its decisions out expeditiously

by tolerating more concurring and dissenting decisions.  We could do the same thing.  One way

or the other, I expect the Commission to reform both phases of the Part 3 process.  That will be a

very significant achievement. 

In the meantime, the Commission has vigorously discharged its law enforcement

responsibilities by initiating investigations, challenging mergers, and pursuing appeals.  Most of

the investigations are non-public in nature, which means that I can't identify them.  An exception

is the Intel investigation.  It is a public investigation because Intel has reported its pendency to

the SEC in its SEC filings.26  I will say, however, that that investigation is by no means the only

one that is ongoing.  With respect to both merger and single firm investigations, the Bureau of
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Competition staff is fully engaged.  It is also fully prepared to litigate.  It has commenced Part 3

or federal court litigation in four matters since the first of the year,27 and it may commence

litigation in several more before the year ends.

The Commission has also vigorously defended itself in the federal appellate courts. 

After the federal district court in Washington, D.C. denied its application for a preliminary

injunction in the Whole Foods merger case, the Commission appealed that decision to the D.C.

Court of Appeals, urging, among other things, that the district court applied the wrong standard. 

The D.C. Circuit court reversed the decision.28  Whole Foods has filed a motion for rehearing en

banc, but it has conceded that critical ground of our appeal.  The Commission also sought a

rehearing en banc of a D.C. Circuit's panel decision vacating the Commission's liability decision

in Rambus.29  That petition was denied by the D.C. Circuit,30 and the Commission is currently

considering whether to challenge that decision or to adjudicate liability under Section 5, as the

panel indicated it might do.  One of the panels at the ABA Antitrust Section's Fall Forum next

week is entitled "The Litigious FTC."  I don't think it's fair to describe the Commission as having

been "litigious" during the last six-plus months, but it is certainly accurate to say that the
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Commission has not been afraid to litigate when it thought it was right to do so.        

Finally, I must mention the Commission's responses to the Antitrust

Division's Report on Section 2 of the Sherman Act.  Briefly, the Commission and the Antitrust

Division jointly conducted a series of hearings in 2006-2007 on how Section 2 ought to be

enforced. Subsequently, the two agencies tried to draft a Report to which both could subscribe. 

In a word, that proved to be impossible.  The Division then decided to publish its own Report.31 

That of course was its prerogative.  But, speaking only for myself (although I was one of three

Commissioners issuing a joint Statement respecting the Report), I found myself in substantial

disagreement with the Division's Report.  I don't want to go into the specifics because I think our

Statement speaks for itself in that regard.32  I will only say that whether the positions we took in

our Statement were right or wrong, I am convinced that it was in the public interest that we

speak out in order to make it clear that there is more than one side to how Section 2 ought to be

enforced.  Too often in the past, I'm afraid, the federal government has taken only one side in the

debate about how the federal antitrust laws should be enforced.  And I will add that it is to

Chairman Kovacic's credit that although he did not join in our Statement, he made no effort

whatever to stifle our voices. 

In sum, the last six-plus months have been an extraordinarily rich period of thought and

law enforcement action at the Commission, and I feel blessed to have been a part of it.


