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We write in response to our Democrat colleagues’ statements issued in connection with
the Commission’s Rebate Wall Report.! The Commission can — and does — pursue a
comprehensive agenda to address anticompetitive mergers and unlawful conduct in the
pharmaceutical industry,? the net effect of which is to lower prices for consumers. Specifically,
the Commission carefully reviews pharmaceutical mergers, challenges anticompetitive patent
litigation settlements, challenges abuses of FDA regulatory processes, and advocates for the
reform of misused regulations.

Commission staff continually seek to identify new forms of anticompetitive conduct and
new sources of consumer harm in this industry. Mustering proof and applying the law, they have
brought and won cases addressing a wide variety of issues, including illegal patent litigation
settlements,® product hopping,* sham patent litigation,> and exclusive dealing arrangements that
result in foreclosure.® That approach — not sweeping rhetorical condemnations of industry
practices, or even industries — drives results that protect consumers.

As the Report states, “rebate walls” — discounts from pharmaceutical manufacturers to
pharmacy benefit managers for preferred formulary placement — may work to limit competition.
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to Congress on Rebate Walls (May 28, 2021),
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We are confident that staff will recommend to the Commission viable challenges to
anticompetitive conduct that falls within the Commission’s jurisdiction not only with respect to
such rebates, but with respect to all forms of anticompetitive conduct in this sector.

But just as not every rebate is anticompetitive, not every reason for high drug prices is a
violation of the antitrust laws. Other legal regimes also apply. For example, intellectual property
protections encourage innovation by permitting innovators to exclude competition for a set
amount of time. In addition, regulatory regimes prescribed by law create barriers to entry. Abuse
of these systems may violate the antitrust laws — but even absent violations, prices may still
exceed prevailing prices absent regulation.

Our colleagues’ answer to the rules today is more rules.’ But they decline to explain in
any detail what rules they are proposing. (Do they want to bar a// drug price discounts? That
approach might very well raise drug prices, and no one wants that.) Our colleagues do not even
identify whether their desired rules are competition or consumer protection rules; Commissioner
Chopra writes about both.® We question our legal authority to engage in competition
rulemaking.’ But leaving that issue aside, especially without clarity as to the substance of
proposed rules, we have grave concerns that a “regulate first, ask questions later” path will
inhibit innovation, lessen competition further, and drive prices even higher.
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