
 

 

 >> Reilly Dolan: Good morning.  My name is Reilly Dolan.  I'm an assistant director in the FTC's 

division of financial practices, and I'm gonna be moderating the second panel on interest rates, 

dealer reserves and markups.  And one of the real disadvantages of being the second panel is that 

everyone on the first panel creates such great expectations about what the second panel's going to 

do.  I hope that we at least accomplish about half of what everyone was promising we will do, 

because I think there will be a lot of discussion on some of the issues that this panel is gonna 

discuss.  And I think there will be some very varied points of view as to the perspectives that 

everyone on the panel is bringing to this particular issue.  I want to quickly introduce everyone on 

the panel.  I'm not gonna go deeply into the bios.  If you're interested in their bios, there is a bio 

package in the folder that you picked up when you registered, so I won't go into great detail.  But 

starting on my immediate right is Andy Koblenz, who is the vice president and general counsel for 

the National Automobile Dealers Association.  Just to create some of the fun controversy that I 

hope we'll have on this panel, right next to Andy, we have John Van Alst, who is here yet again, 

representing the National Consumer Law Center.  Next to John is Randy Henrick, who is associate 

general counsel for DealerTrack.  There was a commentor at the very end of last panel who 

identified who DealerTrack is, among other things, and Randy can provide more detail.  They 

provide the software that will be used in the F&I office when the F&I manager is sending out the 

requests for a loan offer or assignment offers.  And to Randy's right is Peter Sheptak, who is the 

vice president and general counsel of World Omni Financial Corp.  To those who don't exactly 

know what that is, he is the captive financier for Toyota in the Southeast region?   

 

 >> Peter J.  Sheptak: Yes.   

 

 >> Reilly Dolan: All right.  And finally, last but not least is Delvin Davis, who's a research analyst 

for the Center for Responsible Lending.  Before we really get into the meat of the panel, I wanted 

to kind of go over some of the different terms, because I think depending on the perspective that 

each of these panelists bring to this particular issue, they have different terms that they use, and 

they may have different meanings attached to those terms.  The first one is markup.  And I did a 

little quick Internet research to define markup, and I saw several different definitions.  One was "a 



term for the increase in price of goods to create a profit margin for a business.”  Another one was 

"the difference between cost good and service and the selling price, including overhead and profit.”  

Based on some comments that we have received in response to hosting these workshops, it seems 

that another term that often is used is dealer participation.  Andy, why don't you give me what you 

think is the best definition of dealer participation.   

 

 >> Andrew D.  Koblenz: Dealer participation would be the amount of compensation that the dealer 

receives in connection with a financing transaction when dealers assist in the placement of the 

financing and then assigns it to a credit source.  And it's the compensation they receive for the 

value that they add to that transaction for the benefit of the consumer.   

 

 >> Reilly Dolan: A couple other terms that I have either read being used or heard being used are 

yield spread or yield spread premiums and also dealer incentives.  Are there any other terms that 

kind of deal with the topic we're talking about that haven't been already put on the table or is there 

any different definitions that anyone has for any of the terms that we have discussed?  And, again, 

just raise your table tag so I'll know to call on you.  All right, well, good.  We at least know what 

our terms are.  Let's start out with the basics.  It was touched a little bit on the first panel, but I think 

since this is the real focus of Panel 2 on dealer participation, markups, let's run through how this 

really takes place in the F&I office.  And I'm gonna kind of walk through each of the different 

perspectives.  And, Andy, since you're the one on my immediate right and are representing the 

dealers, why don't you start with what happens.   

 

 >> Andrew D.  Koblenz: Well, I think the best way to understand what happens is to understand 

how credit is priced.  And right now, I'm not talking about indirect or direct lending but all credit 

pricing.  And the first element for credit pricing is -- there's a cost of funds.  Whatever the finance 

source is, there's going to have to be funds acquired.  For depository institutions, they have 

passbook savings accounts, and they might have a 1% interest rate.  They might sell commercial 

paper to the marketplace.  They might engage in securitizations.  That was alluded to in the last 

panel.  But they have to get their funds.  Then there has to be the production of the loan.  They have 

to write the form contracts that they use.  They have to have buildings in which their employees do 

what they have to do.  They have to pay their underwriting staff.  And there's a whole slew of 



activities that have to be accomplished to produce the loan.  Then there's the underwriting portion 

of the loan and the identification of a risk associated with the extension of the credit, and that will 

vary from consumer to consumer.  And there will be a portion of a premium charged.  If you're Bill 

Gates, I guess the risk premium's gonna be pretty low.  If you're a subprime or a borrower, the risk 

premium's gonna be a little higher.  And then there's the cost of distribution of the loan, which 

involves marketing.  You have to identify persons to do it.  There's point-of-sale compliance.  

There's loan applications, there's verifying information, and then finally, there's servicing of the 

loan.  And the loan -- You have to service even if the loan performs completely.  You have to 

service it throughout its life.  And, of course, if there's any problems with the loan, if it's not paid 

off, there's repossession and the like.  So those are the elements that go into the pricing of credit, 

regardless of what the form is.  In the direct-lending model, all of those costs are incurred.  They're 

incurred by a single participant in the marketplace.  And those elements add up and build into the 

APR that is charged to the consumer.  In the indirect model, those functions are separated out into 

two entities.  The first, second, third, and fifth are performed by the financing arm.  The fourth is 

performed by the dealer.  So you have the cost of funds are embedded in the pricing of the loan.  

You have the loan-production costs and return on investment there for the finance source.  You 

have the risk premium that has to be determined by the -- or captured by the pricing.  You have the 

loan-distribution costs, which are handled by the dealer and the servicing of the loan, which will be 

embedded in the finance source's cost.  Those are the elements of the pricing so that when the buy 

rate, which both banks and other indirect lenders off the dealers, captures the portions of the loan, 

which is obviously much more than the risk premium.  And then the dealer participation that I 

described before is the compensation to cover the functions that the dealer's doing, including a 

return on the investment that the dealer's making.  And those two come together to form the APR 

that is presented to the customer.   

 

 >> Reilly Dolan: So, let's zoom right in.  I picked -- I'm on the Ford dealership lot.  I pick out my 

Ford Escape Hybrid, say, "This is the car I want."' I get escorted into the F&I office.  From the 

dealer perspective, what happens?   

 

 >> Andrew D.  Koblenz: Well, there's a -- I mean, that probably would have been a better question 

to ask the previous panel on --  



 

 >> Reilly Dolan: Yeah, but there's a method to my madness.   

 

 >> Andrew D.  Koblenz: I'm sorry?   

 

 >> Reilly Dolan: There's a method to my madness.   

 

 >> Andrew D.  Koblenz: Okay.  Well, there's an exchange of information.  I think Dave Westcott 

indicated that the dealers are listening to what the needs and wants of the customers are.  They ask 

them whether or not they're gonna need financing.  They find out whether they have any 

relationships with existing banks.  And, of course, this is gonna vary, depending on the nature of 

the customer and, you know, whether or not they have come in with their own financing or whether 

or not they are looking to the dealer exclusively to help them with their financing.  And they will, 

you know, determine the products that are gonna be sold, and the dealer will offer to them a 

financing package that will cover the items that they're going to be purchasing.   

 

 >> Reilly Dolan: Randy, I think this is where your company comes into the picture, where the 

dealer has taken the information, and they are then shopping it out to various potential SMEs.  

Explain just very quickly, 'cause I want to kind of lay the groundwork on all the different players 

that are in this process, how that happens.   

 

 >> Randy Henrick: Sure.  We have 19,000 dealer clients and 1,000 lender clients.  Any given 

dealer may have many lender clients in which it submits credit applications.  It can do it 

simultaneously through using our system by answering the customer's credit data, submitting it to 

as many lenders as it really wants to, receiving back, in a very short period of time, responses 

which contain credit offers.  One point I want to add, to what Andy said is -- there's also serious 

elements of the process that are off-loaded in the indirect financing from lenders to dealers.  For 

example, point-of-sale compliance.  It's the dealer who runs the risk.  If he doesn't give a risk-based 

pricing notice, a credit-score-disclosure notice, it's the dealer who runs the risk if that contract is not 

properly completed under Truth in Lending.  Perhaps most significantly, the dealer runs the risk of 

an identity theft, and I want to just talk about that for a second, because auto identity left in this 



country is on the vast increase.  In 2007, only 4% of new-account fraud was reported as auto credit.  

This is from the Identity Theft Resources Center.  By 2009, 29% of new-account fraud was 

reported as auto identity theft.  And that total of I.D.  fraud theft had increased 17% from 2008.  

And I think the 2010 statistics, which are not out yet, are gonna be similar.  Dealers assume the risk 

of selling the vehicle to an identity thief, and that identity thief may be very hard to identify, 

because approximately 80% of identity theft involves people who take legitimate identity elements 

-- your social, Andy's name, maybe my address -- and create a fictitious identity.  It's very easy to 

do.  Under the Red Flags Rule, the risk balance changed because previously, if a dealer financed an 

identity thief who paid for a while, a lender would typically write that off as a credit loss.  But what 

the Red Flag Rule requires lenders to do is examine in its portfolio, including write-offs.  And I had 

a call with a dealer in Utah not a month ago, who had gotten three repurchase requests for contracts 

that she had written for seasonal workers in Utah who paid currently for 10 months, then defaulted, 

and the large national bank put those contracts back to the dealer.  Now, the Red Flags program 

requires the dealer to run its red-flags identity check on the customer.  And lenders, in effect, have 

off-loaded the identity-theft risk to the dealers.  This is just one example of how indirect lending 

puts responsibilities and duties on dealers, for which it's only reasonable for them to be 

compensated.   

 

 >> Reilly Dolan: I want to get more into the allocation of risk a little later.   

 

 >> Randy Henrick: Okay.   

 

 >> Reilly Dolan: Because I think there's more perspectives that everyone wants to add into 

allocation of risk.  So, through your program or, presumably, competitors' programs, the 

information then goes to Peter, if it's a Toyota dealership within his district.  What does the lender's 

response back to the dealer look like?  What are terms and conditions that are set?  What are terms 

and conditions in where there is leeway?  How is that leeway apportioned?  What can you can shed 

light on in that part of the transaction?   

 

 >> Peter J.  Sheptak: Yeah, we receive a credit application from a dealer and we make a credit 

decision based on that application.  Again, unlike the dealer, we don't see the person.  We're not 



there.  We don't review any credentials or anything.  We're basically relying on the dealer to make 

sure that the person, as Randy said, is who he or she says they are.  And assuming that to be the 

case, we take the credit application and we make a credit decision and we send back a response to 

the dealer, which is either we will or will not purchase the credit.  And we will typically provide an 

interest rate at which we would buy the contract from the dealer, if they decide to choose us from 

among many others that they would send the credit applications to.   

 

 >> Reilly Dolan: Now, in your offer back to the dealer, does it give them certain parameters as to 

how much of a dealer participation they can add on to the rate that you provide?   

 

 >> Peter J.  Sheptak: Typically, no.  As a lender, we -- As Mr. Moore had pointed out, we have an 

agreement with our lender that sets forth the terms and conditions of our transactions with those 

lenders.  And in our world, anyway, we have a provision in our contract that basically would limit -

- We would not buy a contract from a dealer that is above a certain number of basis points greater 

than our buy rate.  But other than that, we don't tell them what to do or what not to do.  If they 

present us a contract which fits within, you know, the box that we build with our relationship, then 

we would decide whether or not to purchase that contract.  But other than that, it's completely up to 

the dealer how they want to engage in business with their customer.   

 

 >> Reilly Dolan: Does the offer have any kind of parameters with regard to add-ons or extended 

warranties or gap insurance?   

 

 >> Peter J.  Sheptak: No.   

 

 >> Reilly Dolan: You're just looking at a total price.  You get "X" percentage interest rate.   

 

 >> Peter J.  Sheptak: Exactly.  It's really up to the dealer to decide how they want to conduct the 

total deal.  At the end of the day, as someone on the prior panel mentioned, there may be a 

maximum amount that we will fund for a particular person with a particular vehicle, but frankly, we 

don't really look, necessarily, at the mix of how that comes to pass.  And although, you know, we 

want to make sure, at least in our world -- I can't speak for the other lenders out there -- we will -- 



Of course, the add-on products.  We want to make sure that they fit within certain parameters that 

we may provide for our dealers, as well, but other than that, we don't have any say over how they 

close their particular transaction.   

 

 >> Reilly Dolan: In terms of today, not 15 years ago, what seems to be the scope or range of the 

dealer participation that dealers are adding on to the buy rate?  I throw that up to anyone who has 

any -- Yes?   

 

 >> Delvin Davis: At Responsible Lending, we have current research that -- We have with the 

scope and also on an aggregate level and also on a peer-loan level, for the average loan, for the 

most recent data that we have, it's around $714 per loan, but for nationwide, the large scope is 

$25.8 billion nationwide for -- Which is actually a 2009 number.  And I think that's interesting in 

the sense that that is an update from a 2007 total that we had put together, which estimates $20.7 

billion.  I think it's interesting in the sense that between 2009 and 2007, there was a decline in the 

number of sales from 2007 to 2009, during the recession period, but there was an increase in the 

amount of total value of markups largely from when loans are made in the used-car arena.  But I 

think it's pretty interesting to note that there was an increase in markups, but a decrease in sales.   

 

 >> Peter J.  Sheptak: Was there an increase or decrease of sales in the used-car?   

 

 >> Delvin Davis: Well, it was a decrease across the board, but the used cars were -- They took less 

of a hit as opposed to the new car.   

 

 >> Reilly Dolan: Andy, you had your tent up.   

 

 >> Andrew D.  Koblenz: Yeah.  The vehicle-finance marketplace is an intensely competitive 

marketplace.  It has all the hallmarks of a competitive marketplace.  You know, the college 

introductory economics class will tell you what the hallmarks are -- lots of good information, APR, 

lots of sellers, and there are literally thousands of dealers.  There are thousands of banks.  There is 

an unaccountable number of online lenders.  And something approaching commodity product, and 

we're talking here not about Ming vases, but we're talking about the time value of money, and so 



you have all the hallmarks of an intensely competitive marketplace and you have a lot of the indicia 

of a competitive marketplace.  But I will tell you the dealers indicate, time and time again, that, 

despite -- Peter mentioned that there are caps that they have, some outside parameters, the box I 

think he called it, where the dealer participation, the dealer margin can't exceed a certain amount.  

And I think almost all the financial sources I know have those caps, and they vary slightly on the 

length of the loan.  The dealers will tell you that the marketplace doesn't let them get anywhere near 

those caps.  The intense competition in the marketplace -- We've seen numbers as low as, in some 

places, as 20, 30, 70 basis points for new cars, maybe a little higher on used cars.  But the dealer 

participation, expressed as a differential over the buy rate, tends to be fairly low and well, well, 

well below the caps that the financial institutions have put in place.   

 

 >> Randy Henrick: In fact, I can go a step further on that.  I spoke this week with a number of our 

lender clients, and every one of them confirmed to me that the so-called buy rate, which I think is a 

misleading term, because it should be called the apportion rate to apportion the value of the 

services, is almost invariably lower than the lender's direct cost of lending over to retail customers.  

This is certainly true on the used-car market.  And that lenders frequently purchase indirect paper at 

rates lower than their direct retail rate and sometimes even lower than the buy rate.  I had one 

lender tell me that up to 10% of its indirect-lending portfolio may be at rates lower than what it 

quotes as the buy rate.  That's because of the intense competition among dealers to win the 

business.  Many dealers will buy down buy rates to get the deal.   

 

 >> Reilly Dolan: I'm gonna move into that area in just a minute, but John had his flag up, as well.   

 

 >> John Van Alst: Yeah, a couple issues I wanted to address that I think have been raised by 

Randy and Andy that seem to be implying that this was sort of a compensation for costs incurred by 

the dealers, and I want to dispute that.  I know you were looking at current data, but this is 

obviously something that consumers can't tell whether they've been marked up, and so how much.  

We were involved in some class-action lawsuits a number of years ago, and that's where we were 

able to get quite a bit of data, literally millions and millions of customers analyzed.  And at that 

time, less than 50% of customers were marked up.  So if this is truly a cost, why is it all being 

borne by less than 50% of the consumers?  It's not so much risk-based pricing or compensation for 



the costs incurred by dealers.  It's actually an opportunity pricing of this product, basically as much 

as the dealers were able to get consumers to pay.  I do think we've seen some changes in the current 

market.  I don't know the actual data.  Like I say, we were able to get this data only as part of a 

class action.  We weren't able to get it otherwise.  I think most of that is proprietary data.  But I'm 

hearing anecdotally from lenders and dealers that the market's really constrained right now, that 

lenders are really tapping down on what sort of markups they'll permit.  I think they're in a position 

to do that, because the credit market is tight, and it has been tight.  And lenders actually don't have 

any incentive to want to have these markups.  It was interesting.  During the course of the litigation 

we were involved in, they deposed a person at Nissan, who had actually tried to institute stopping 

markups in their program, because they were seeing higher default rates with the higher markups.  

It makes sense.  It's a more expensive loan.  More people are gonna be unable to pay it.  And so in 

an effort to try to stop that, they tried to set up a different compensation scheme.  Unfortunately, 

dealers just didn't send business their way.  And so right now, while credit is tight, lenders may be 

in a position to go ahead and keep the actual caps on individual markups rather low.  But I don't 

think we can expect that that's gonna control the market going forward in the future.   

 

 >> Reilly Dolan: What was the time period for the data that you do have?   

 

 >> John Van Alst: The data that we looked at varied all the way from '93 to 2004.  As a result of 

those class-action litigation against 70-some-percent of the indirect-finance market, the settlements 

involved capping these markups.  All those settlement agreements have since expired, so there's 

nothing really keeping -- There are two states where there actually are limits on markups, but 

otherwise, there's nothing really keeping the markups at that level, other than whether or not 

lenders are able to keep them at that level.  Our intention certainly was to combat the practice itself.  

We were able to do so under the Equal Credit Opportunity Act, because there was a discriminatory 

impact on the way these markups were applied.  And, unfortunately, we couldn't prove that impact 

if you got it below, say, 2% or whatnot.  But I think even at 2%, it's still a bad practice.  It's still not 

in the consumer's best interests.  And, you know, I don't think it accurately reflects the cost to the 

dealership.  If it did, we wouldn't see some customers marked up and some not at all.   

 

 >> Reilly Dolan: Andy.   



 

 >> Andrew D.  Koblenz: Well, John said several things.  I'd like to respond to a couple of them.  

He said that in the data, 50% of the loans have no markup on them.  I'm having difficult 

understanding that, if the buy rates were truly what we understand to be buy rates.  Buy rates -- The 

last time I checked, Nissan Motor Acceptance is the one he alluded to, didn't have a retail 

distribution network.  And so the rate that they charged should not be recovering any cost for 

distributing the loans.  If there was an alternative way of paying for their distribution network, that 

would be another point.  The reason I started off with the comments I did was to try to get us to 

understand that the costs incurred in distributing, from start to finish, are going to be the same no 

matter what system we have and the cost to the consumers are gonna be the same and the 

marketplace is setting those costs to the consumers.  All we're arguing about or all we're debating 

here is which person is going to keep it?  And it doesn't matter to the consumer.  In fact, the Federal 

Reserve Board, in 1977, looked at the issue and found out that the costs can't be avoided by going 

to a direct lender, because the direct lender has the same costs and that it was actually confusing.  

This was in the context of whether to disclose the allocation that Randy refers to as between the 

various parties.  I mean, you could disclose the allocation between various departments at a bank, I 

guess, if you wanted to.  It doesn't really matter, because what matters is the APR, and the Federal 

Reserve Board and FTC have done a great job of branding APR and giving that shopable number to 

the consumer so that they can understand and go out to the marketplace and leverage that highly 

competitive marketplace to their benefit.  So the notion that there will be 50% without markups 

over an incomplete buy rate is a nonsustainable business market model.  Secondly, John said there's 

nothing -- He indicated that the caps that were put in place as a result of the settlement agreements 

that were entered into the piece of litigation have all inspired.  That's not the relevant question.  The 

relevant question is -- are those caps in place today?  By the way, are there caps in place by 

financial institutions that were not subject to litigation?  And the answer to both of those questions 

is yes.  And the reason why those caps are in place is because there is another force out there that is 

compelling these to be in place, and that's the power of the marketplace.  And the marketplace is 

disciplining it, and as I indicated earlier, even without regard to the caps, the marketplace isn't 

allowing any of the -- The competitive nature of the marketplace isn't allowing the retail rates to get 

anywhere near where those caps would let it go.  So what we want is a transparent marketplace that 

has a lot of competitors in it and a lot of information and a lot of consumer education and financial 



literacy so that people can leverage it to their benefit.  And that's -- We certainly can improve upon 

that, and we want to work with everyone to do so, but we have the primary footing of that right 

now, and that's why the marketplace is the way it is.   

 

 >> Reilly Dolan: Delvin, I think you had your tent up next.   

 

 >> Delvin Davis: Yes.  I think John actually touched on some of the points I wanted to mention.  

But the notion about the competition in the marketplace -- if there was pure competition, then all 

lenders would be able to participate in the market and have equal access to the consumer and offer 

them different loan products.  But as it is now, different small lenders and community banks, 

especially credit unions -- they are priced out of the market because they are either unable or 

unwilling to participate in the dealer markup construct.  And if that is the case, then you really say 

that there's pure competition that brings down the price and benefits the consumer.  Secondly, even 

at a 2.5% or 3% markup cap, our research -- Even if you take into account that the average new-car 

sale is around $24,000 or $25,000, and say you qualify for a 4% interest rate.  Add 2.5% to that and 

give them a 6.5% interest rate.  That's a $1,700 addition to what they're paying, if you have an 

average of a 60-month term.  Now, that may or may not be something that they can afford, but even 

at the cap, it's still an a very expensive deal if you consider that.   

 

 >> Randy Henrick: Delvin, I think you're using statistics in an incorrect sense.  First of all, I can 

tell you categorically that of our 1,000 lender, we have many credit unions.  They're not being 

priced out of the market.  Your assumption is that every deal gets marked up by 2.5%.  I can tell 

you the lenders I spoke with, a good number of them have caps less than that.  One large lender I 

spoke to is even moving away from the buy rate into a flat-pricing model and believes that that's the 

trend in the industry.  I think by taking the extreme case or by citing aggregate numbers from 2007 

to 2009 or data that's 17 years old, you're not picturing the marketplace as it is today.  The fact is 

that the regulatory burden upon dealers has a cost, and it's had a cost since the FACT Act was 

passed.  It's had a cost since the Red Flags Rule was passed.  That's a factor.  The various costs in 

any consumer credit operation -- You'll hear lenders talk about cost per account.  In the credit-card 

industry, it's almost $170 an account.  If lenders had on go out and find consumers on their own 

without having them brought to them by dealers, they would have to spend marketing, advertising, 



and other incentives to get those accounts, and those costs per accounts would be reflected in the 

rates.   

 

 >> Reilly Dolan: I want to hold that off, because that's opening a whole new door.  So let's --  

 

 >> Randy Henrick: Well, I'm just taking exception to him taking the worst-case scenario and 

positing it as the norm.   

 

 >> Reilly Dolan: And I think you've made that point, so I want to keep moving on, because you do 

raise a very interesting point that I want to get into.  But there's a lot of table tents up on this issue, 

and I'm never gonna get to the other issue if I don't postpone the conversation for a couple of 

minutes.  Peter did have his flag up on the issue on the table.   

 

 >> Peter J.  Sheptak: I just wanted to give the point of view as a finance company.  And that -- 

You know, a couple things I'll address.  First is we do feel as if we get some service from the 

dealers.  Clearly, you know, I'm saying this, this is my view, and I don't know if it's supported by 

statistics.  But I feel that our company -- if we were to become a direct lender, we would have to 

increase our staff and our costs significantly in order to provide the same type of financing to our 

customers, and that is because the dealers do a lot of the work and the dealers ultimately, under our 

dealer agreement, carry some of the risk in connection with the loan.  You know, as someone 

mentioned earlier, if there's fraud or there's misrepresentation, we can sell those loans back to the 

dealers, and they have to buy them from us.  So that's a benefit to us as a finance company.  The 

other question, and I think I posed this in one of our pre-panel conference calls, which was -- I don't 

know if anyone's ever done an analysis that shows what is the actual retail rate of interest across 

board for all consumers that use financing to go buy a car, whether it's financing they obtain by 

going to their credit union and bank and walking into the dealer with a check, which is direct 

lending, or they obtain it via the dealer in some way, shape, or form?  And I'm curious as to, you 

know, what is that actual retail rate?  And if you look at that across the board, you know, is the rate 

that someone gets, you know, the retail rate, putting aside what the buy rate might be.  How does 

that rate stack up?  Is it higher?  Is it lower?  Is it the same?   

 



 >> Reilly Dolan: That's actually the perfect segue to what I did want to talk about next, which is 

how does --  

 

 >> Andrew D.  Koblenz: May I speak just for a moment on the -- I mean, Delvin made a couple 

points, and they just need to be responded to.  First of all, it goes without saying that the dealer-

assisted financing is optional.  Nobody has to do dealer-assisted financing.  And it is very important 

for us to remember that.  Secondly, he said that credit unions are priced out of the market.  What 

does that mean?  The prices at the dealers are lower, not that they're higher.  They're lower than the 

credit unions can compete with.  I don't know that that's true, but that's not a bad thing.  That's a 

good thing.  And if the credit union can't find its way to do all those costs that I identified for less, 

then the dealership -- we should be applauding the dealership, not -- If the credit union can do that 

APR lower, they should just take out big ads and say, "Come to my shop, because you can get your 

loan for 4%, where if you go to the dealership, you're gonna pay 5%.”  You can't be priced out of 

this market, if you're beating the rates.  And finally, he said something, and I think it leads to a lot 

of misunderstanding this here..  He said the rates are higher than you qualify for at the finance 

source.  No one qualifies to borrow money at the buy right on a sustained basis.  On one off basis, 

can somebody give you away a car?  Sure.  Can they give you away a loan and charge you nothing 

for it?  Sure.  But on a sustained basis, to one qualifies for the buy rate.  And I don't if you picked 

up what Randy said earlier, but he said banks that are his clients that engage in both indirect and 

direct lending, when they were asked, they said, "Yeah, the direct-lending APR that we advertise 

and offer to people coming into our showrooms is higher than the buy rate that we offer to dealers.”  

And why isn't that bank lending at the buy rate?  Because it's not a retail rate.  No one can borrow 

at the buy rate on a sustained basis.  And every piece of discussion that follows from the premise 

that you can, that the buyer qualifies to borrow at the buy rate, is a flawed analysis that will not get 

us anywhere.   

 

 >> Reilly Dolan: I'm sill gonna use your comments to segue into what I want to talk to next, 'cause 

that actually does touch upon it.  How does direct lending or two-party lending, total cost to the 

consumer, compare to the consumer who goes into the dealer without having that in his back 

pocket and goes to the F&I office and goes through the F&I process we briefly discussed in the 

beginning?  Is there any data to show the comparisons?  Is there any evidence to discuss?  What are 



the options available to a car purchaser who goes through one approach versus who goes through 

the other?  And I have a couple follow-up questions, but I want to lay that one out first, and then I'll 

jump into my follow-ups.   

 

 >> Andrew D.  Koblenz: My card is not up.  The card's not up for that answer, but if --  

 

 >> Reilly Dolan: Sure, go ahead and start.   

 

 >> Andrew D.  Koblenz: That data has been elusive and it's competitive data from the finance 

source and it's very difficult.  We have seen some, and I don't have any data set that is good yet, but 

the indication that we've seen is that the rates the dealers have are -- The indirect rates are equal to 

or lower than -- And this is on an overall basis, as opposed to any individual deals.  The anecdotes 

are legion.  There was an anecdote published in the Detroit Free Press, if I can quickly find it.  It 

was an article that was written.  I thought I had it right here.  I'll find it.  In which a customer came 

into a dealership showroom with, I think it was a 3.99 deal, and the dealer was able to get him a 

lower rate.  He had it from one bank, and the dealer was able on get him a 3.75 from Fifth Third 

Bank.  And so those examples of where the dealers can beat the finance source are -- Dealers have 

to -- I understand that's anecdotal and I heard Joel that without evidence of widespread problems, 

we're not gonna get into it.  And I don't have widespread data here to offer up, but anecdotally, we 

have a lot of indication that the dealer rates are competitive with -- I think Delvin just said that the 

credit unions are priced out of the market.  They can't compete on price with the dealers, if I 

understood him correctly.  So there is a strong evidence that what we have here is a competitive, 

efficient marketplace operating.   

 

 >> Reilly Dolan: Delvin, is your tent up on this question?   

 

 >> Delvin Davis: Actually, it's on a previous question, but just to kind of respond, the credit union 

is being priced out of the market.  It is -- They are not willing to participate in the dealer markup 

construct, either because of a pricing reason or just because of reputation.  They're trying to do 

what's best for their consumers.  But one thing to kind of note that -- Since dealer-assisted financing 

is optional, I would push back against that a little bit, because that may not be the case for all credit 



tiers.  I think we've heard from previous panel that people in the subprime tier -- they have less 

options where to go, where to shop, and have less of a negotiating power when they get to the F&I 

office.  So the dealer they get -- they have to use the F&I office as a gatekeeper.   

 

 >> Randy Henrick: I think we also heard in that panel that that's not true.  There's hundreds of 

lenders online who are looking for subprime customers and make direct loans to consumers.  And 

it's up to the consumer -- if they want to do an Internet search, they can find them.  But the dealer 

can provide a service for them and find them more quickly.   

 

 >> Reilly Dolan: Peter, you had your tent up.   

 

 >> Peter J.  Sheptak: There is -- I was able to do a little bit of digging on this, and there actually is 

a Federal Reserve statistical release.  It's the G.19 statistical release that just came out on April the 

7th.  I, unfortunately, have not had a chance to go and really do a thorough -- And I'll give you a 

copy, Reilly, if you'd like.   

 

 >> Reilly Dolan: Perfect.   

 

 >> Peter J.  Sheptak: But it goes from 2006 through 2010.  And I unfortunately didn't have a -- I 

wanted myself to verify this by speaking to an economist at the Fed, that I haven't had a chance to 

do that.  But it seems to indicate, for a 48-month new-car loan, it shows the average interest rate 

that you obtain through a bank and then it also shows the average interest rate you obtain through 

an auto-finance company.  The person I spoke with in their public-affairs office -- it seems as if the 

auto-finance company really means direct lending -- or indirect lending, excuse me.  And the rates 

for 2006 were 7.72% were bank, and 4.99% through the auto dealer.  7.77% for 2007 versus 4.87%.  

2008 was 7.02% versus 5.52% and on and on.  So it seams to show that there is an actual lower 

retail rate that consumers pay through a dealer than through a direct-lending scenario.  Again, I may 

be misinterpreting it, so I want you to verify this independently, but this is the data that's in, again, 

the G.19 Federal Reserve statistical release from April the 7th.   

 

 >> Reilly Dolan: John.   



 

 >> John Van Alst: A couple of points on that.  I don't have -- There again, I know you're looking 

for actual data.  I don't have that data, but I do have a couple of things that I think would really 

apply, given what Peter has said.  We're looking at averages, and that creates a couple of problems.  

He was looking at new-car averages.  Obviously, there's a good deal of incentives, especially by the 

captive lenders which would skew the average in terms of what sort of loans people are getting.  I 

think that's interesting, because that, obviously, has a different compensation model for the dealer, 

as well.  If you've got a 0% loan, you can't look to a markup to compensate the dealer for all this 

work that Randy and Andy mentioned that the dealer was doing.  And so, obviously, that's gonna 

be different when you're looking at a direct lender who doesn't have the incentive to sell the car 

and, therefore, reduce their lending costs to 0%.  I think, also, it's interesting to look at this 

conception of looking at the averages is troubling to me, because as I was pointing out earlier, 

when we did these class actions, this is borne on the backs of a few.  I mean, It's not a flat rate that 

everybody who is getting indirect lending at the dealership is paying.  It's basically what you can 

pawn off on the poor scum who comes in and is trying to buy a car right then.  And so some people 

in our study, literally hundreds of folks, were paying $8,000 to $10,000 in the markup, subsidizing 

perhaps better negotiators and others who weren't paying any markup at all.  If you look at 

averages, maybe it works out to, you know, some sort of average cost for the dealer or whatnot.  

But in terms of the consumer's perspective, that average number can be misleading.  What we have 

to think about is what's happening to individuals.  Peter pointed out how much discretion is at the 

dealer level.  They give this box.  They don't do anything beyond that.  Our whole series of class 

actions was that there was actually a statistical discriminatory impact on the way these markups 

were applied.  You know, there's, I think, other -- There are protections when it's, you know, 

discriminatory against protected class, but we want to see, you know -- It was interesting looking at 

some of the data.  We were actually able to tell based upon occupation.  Unfortunately, 

schoolteachers and ministers were much more likely to receive a higher markup than other folks.  I 

mean, they aren't necessarily a protected class, but we're seeing some people get marked up, some 

people not because there's all this discretion at the dealer level.  So I think let's look at, you know, 

what other models are there out there?  If we're doing incentive financing, how is the dealer 

compensated for those transactions?  Randy mentioned there was this move to look at sort of other 

ways to compensate the dealer for this effort than the markup and whether or not we could apply 



that across the board.  You know, my preference would be, if there's a true cost to the dealer or, you 

know, the lender is basically paying the dealer to do all this this work that we're talking about, let's 

say charge everybody who finances at the dealer a flat 150 bucks, 200 bucks, whatever we're 

talking about, rather than having some people pay a lot and some people pay none.   

 

 >> Reilly Dolan: As a sort of follow-up, and this is based on something that I think Dave Westcott 

said on the first panel, which is there is no reason why a dealer would want to move a 610 up into 

prime, because the lender is probably gonna reject it, and if it doesn't, it's probably gonna go into 

default pretty quickly.  What incentives or disincentives are there to -- Maybe I got that backwards.  

I got it backwards, sorry.  No reason to move a 710 down to the subprime.  No, no, I did have it 

right the first time.  I'm sorry.   

 

 >> Andrew D.  Koblenz: You want to check with Dave?   

 

 >> Reilly Dolan: You tricked me.  So, the question is -- what incentives are there to a dealer not to 

put someone who's in prime down to near-prime or near-prime down to subprime, in light of the 

discretion that the dealer has within the box that Peter was describing?  I'm gonna start with you, 

Peter.   

 

 >> Peter J.  Sheptak: What incentive does the dealer have?   

 

 >> Reilly Dolan: Or what disincentives.  What prevents a dealer from having a situation where a 

prime consumer comes walking in the door with a 720, and they've put them into a near-prime 

package?   

 

 >> Peter J.  Sheptak: Right.  And I think that's a question that's probably better directed to a dealer.  

But in looking at it from my point of view, I would think that just competitive pressures.  If 

someone really is a prime consumer, they're probably -- You know, I'm assuming they're coming in 

equipped.  They know what the price of the car is, they, you know -- And as we've mentioned 

through AFSA, the trade group that we belong to, you know, we hope they've gone out and 

obtained financing offers from their bank or from their credit union and they come equipped to the 



dealer, you know, knowing full well what they're getting into.  So I think, you know, what Mr. 

Westcott said, as well, earlier, which is, you know, reputational.  So I think those are the types of 

things that, at least to me, seem an obvious reason why a dealer would not want to do that.  But 

maybe Andy could, you know, answer that more directly.   

 

 >> Andrew D.  Koblenz: I guess I would --  

 

 >> Reilly Dolan: Yeah.   

 

 >> Andrew D.  Koblenz: I guess my answer to that would be twofold -- competitive pressures in 

the marketplace and economic self-interest.  As Peter just said, the competitive pressures in the 

marketplace, on a sustained basis, the marketplace won't allow you to do that, as it doesn't allow 

you to overcharge the customers on a sustained basis, as we've been discussing.  Similarly, why I 

believe Dave Westcott.  I may have misheard him, but I thought what he said was that he has no 

economic interest in taking someone who can qualify for a lower buy rate and therefore have his 

overall cost of borrowing go down regardless of what dealer participation is included in the loan, 

why he has no incentive as a dealer to cause that purchaser to pay more, which would be paid to the 

finance sources, not at the table at the time.  And he could create that happy customer who has a 

lower rate.  Perhaps the customer could then afford other items that he wanted to buy, but even if 

not, the lower cost of acquisition of the vehicle would lead him to come back to the dealership to 

buy more products from the dealership and create what, you know, the dealers term "a customer for 

life.”  You know, the dealers have this intense desire to have long-term relationships with their 

customers.  There's actually one dealer in Texas, who's a gentleman by the name of Carl Sewell, 

literally written the book on this.  It's called "Customer for Life" or "Customers for Life," and he 

has calculated that the average American spends $517,000 in the dealership over his lifetime, when 

you can calculate all the cars they purchase, all the service they purchase, the financing that they 

purchase.  That is a long-term relationship that you want to nurture, that you want to develop.  [ 

Cellphone rings ] Whoop.  Sorry.  In fact, talking about data, as many of you know, NADA 

participates in a consumer, with a lot our friends in the finance community, in a coalition to 

encourage consumer literacy, financial literacy called AWARE.  And AWARE did some studying 

of some these topics and found out that customers who self-describe as understanding and aware 



and knowledgeable about their financing arrangements have a statistically significantly higher 

satisfaction with the transaction and are more likely to come back to the dealership for more 

products and services.  And J.J.  Hornblass, I think, referred to some analysis that he did that said 

that many dealers are -- Excuse me, many customers are indicating, self-describing themselves as 

satisfied and -- Excuse me, as understanding and feeling informed about the overall process.  That 

is a -- There's a long-term business interest, business imperative to try to get the customer to that 

satisfaction level or understanding level of financing so that the satisfaction level comes up so that 

they can remain customers for the dealership for the long haul.  So the dealer's interest is not to 

push them down into those higher-cost loans.  The dealer's interest would be to get the lowest buy 

rate that they could conceivably find for that customer so that the customer would have the lowest 

cost of acquisition for the vehicle and be a happier customer.   

 

 >> Randy Henrick: And I might add that those customers in the prime space -- that's the kind of 

customer a dealer wants to keep.   

 

 >> Reilly Dolan: I want to use this conversation as my springboard to the next aspect of this topic, 

but Delvin had his tent up, so I just want 30 seconds.  Is there something you want to add to this 

part of the conversation?   

 

 >> Delvin Davis: Yes.  Actually, I think we need to actually think about the APR in two different 

ways.  One, there is an objective part of the APR and a subjective part of the APR.  The objective, 

as we mentioned before, takes into account the risk of I.D.  fraud.  Those are different types of 

things that increase the risk and have to be measured and compensated for by the objective part of 

the APR.  Now, what I am terming as the dealer markup is the subjective part that is to compensate 

for the service that the F&I officer is providing.  But one thing is -- If there is a natural competition 

of the market that naturally keeps the markup in check, then why is there a need for lawsuits and 

the markup caps that prevail from these lawsuits in order to additionally keep them in check?  

Being that the markups are self-imposed by different lenders, third-party lenders, why is that the 

case if there is a natural competition in the marketplace in order to keep these things from 

egregious cases from happening?   

 



 >> Randy Henrick: Didn't the lawsuits allege discrimination, not the attack markups as such 

directly?   

 

 >> Delvin Davis: What?   

 

 >> Randy Henrick: Didn't the lawsuits allege discrimination, disparate impact on protected 

groups?  It didn't attack the system directly.   

 

 >> Delvin Davis: So if that's the case then, if there is a -- If we're talking about ECOA case, where 

this is a disparate treatment with regards to race, then --  

 

 >> Randy Henrick: Or an allegation of such.   

 

 >> Delvin Davis: I think the numbers show that there was a disparate impact with blacks and 

Latinos before --  

 

 >> Reilly Dolan: The fair-lending issues, quite frankly, are probably going to be best handled on a 

completely different panel and not in the 15 minutes we have left on this panel.   

 

 >> Andrew D.  Koblenz: Can I answer Delvin's question, though?   

 

 >> Reilly Dolan: Sure, very quickly.   

 

 >> Andrew D.  Koblenz: The marketplace is -- As I said earlier, the marketplace, the dealer 

participations, as expressed as a differential between the APR and the buy rate in today's markets, 

don't come close to the caps.  That's the answer.  The APR is a number calculated pursuant to a 

formula dictated by the Federal Reserve Board's regulations.  And the marketplace reality is that 

what some people refer to as the spreads are well below the caps.  So...   

 

 >> Delvin Davis: In the research, average markup was 2.47, in addition to --  

 



 >> Andrew D.  Koblenz: Well, I've seen testimony not from your organization, not from the 

people on this panel, that cited 0.6% in new vehicles and 1.8% in used vehicles, and both of those 

are well below the caps.   

 

 >> Reilly Dolan: And I want to move on, because this really could become a topic for another half 

day at least.  One of the things that I think every panelist was discussing is the difference that 

consumers who have done the research, who know the process, their experiences versus consumers 

who may not know the process or may not have done the research.  Is there evidence out there as to 

what -- And J.J.  referred to this, and I'd like to hear more -- I'd like to submit that as one of the 

comments so that we have it.  But what evidence is there about the level of consumer understanding 

and awareness?  Before they go buy a car, are they going to direct lenders to research what options 

are?  Are they going into buy the car and thinking they can only go into the dealer's F&I office?  

Even once in the F&I office, what understanding do they have of the process?  What disclosures are 

made?  Things along those lines.  So, anyone want to be the first one to jump in?  I know that's a 

complex question.   

 

 >> Andrew D.  Koblenz: Well, maybe.  The -- My answer -- First of all, J.J.  referred to an analysis 

he had done that was very consistent with our anecdotal and databased understandings.  On an 

anecdotal basis, the dealers will always tell you that consumers are more informed today.  They're 

more knowledgeable.  They frequently know more about not only the vehicle, but their options in 

the marketplace than some of their salesmen do.  The AWARE coalition that I mentioned before in 

connection with that question that I said about the level of satisfaction, if you're knowledgeable 

about that.  Also asked the level of knowledgeableness, and it's very consistent with J.J.'s survey 

also showed -- that it was -- I'm doing this from memory.  But it's well over 70.  I think it was in the 

80s of people who were self-describing as financially understanding and comfortable with their trip 

through the financing lot.  I think somebody told -- Maybe it was Tom Hudson on the first panel 

mentioned someone who said it was like the best data they had had.  Those reports are much more 

common.  You know, people don't talk about the good experiences.  They go home, they have it, 

they are very comfortable in their car, they like their experience, and they don't report it.  I don't 

deny that John's organization and Delvin's organization do get complaints that there are -- On an 

anecdotal basis, there are problems out there, and we constantly want to work to improve that.  But 



I don't think that that's the widespread experience in the marketplace.  I think with the other things 

and along the lines of what J.J.  said is what we're finding.   

 

 >> Reilly Dolan: John.   

 

 >> John Van Alst: You know, I think Chris alluded, in the first panel, to the survey that CRL did, 

and I think that's, you know, very informative in terms of whether or not people even understand 

that the dealer can, in fact, mark up their lending.  Inevitably, whenever I talk to consumers, 

whenever I talk to counselors and attorneys who talk to consumers, they always think the dealer's 

out there finding them the best rate they can get, rather than the best rate for the consumer, rather 

than the best rate for the dealer.   

 

 >> Reilly Dolan: Is that based on representations that the F&I manager is making to the consumer 

or is that based on consumer's preconceived notions?   

 

 >> John Van Alst: It's anecdotal, but oftentimes, yes.   

 

 >> Reilly Dolan: Which one?  Or both?   

 

 >> John Van Alst: It's representations that the dealer's making to the consumer that, "Well, I'm 

gonna check around with lenders and find out the best rate I can get you," and stuff like that.  So 

that's --  

 

 >> Reilly Dolan: Peter.   

 

 >> John Van Alst: But I did have -- I hadn't quite finished yet.   

 

 >> Reilly Dolan: Okay, sorry.   

 

 >> John Van Alst: I think on the same issue, it's important.  You know, Andy had pointed out 

earlier the 1977 decision of the Fed in terms of looking at, you know, consumers should only be 



looking at the bottom line, the APR, and whatnot when they're making this decision.  I think it's 

telling, too, that, you know, recently, the Fed looked at yield spread premiums in the mortgage 

marketplace -- very similar in many respects -- and actually found that was an unfair practice, that, 

you know, the way in which brokers are compensated there and increasing the interest rate the 

consumer experiences in order to basically compensate the mortgage broker was an unfair practice.  

I think that's a useful comparison to look at in this analysis, as well.   

 

 >> Reilly Dolan: Peter.   

 

 >> Peter J.  Sheptak: And this doesn't answer your question directly, but I can tell you that, you 

know, my company, as a member of AFSA and a number of the other auto-finance companies out 

there with whom I'm familiar, are very interested in having an educated consumer.  And to that end, 

I think Tom Hudson -- I'll point it out again, but Tom Hudson earlier said there's the pamphlet, you 

know, "Understanding Auto Finance," which was put out in conjunction with the FTC, goes 

through, in fair amount of detail, you know, how that process should work.  Just on the Internet, I 

was able to find a little piece put out by the National Association of Consumer Advocates and the 

Consumer Federation of America, and I've also, you know, looked at John's website, as well, and 

even on those websites, there's a lot of information on how one should go about purchasing a 

vehicle, including aspects of the financing transaction.  So I think that, you know, we're all about 

trying to have an educated consumer.  We see nothing wrong with having an educated consumer.  

If the consumer knows that the dealer has the ability to, you know, increase the interest rate of it, 

they should ask about it, if they have that wherewithal.  And they should negotiate it, as well.   

 

 >> Reilly Dolan: But that actually was the question I was gonna ask, purely for personal purposes.   

 

 >> Peter J.  Sheptak: My answer is, yes, you can.   

 

 >> Reilly Dolan: Can I sit there, and is the F&I office manager gonna throw me out and say you 

don't really get this car now?  If I say, "What is your dealer participation, and I want to negotiate it 

down --"  

 



 >> Peter J.  Sheptak: I would say the answer is, yes, you can.  And I have an anecdote.  It's only 

my personal experience, and this happened years ago before I was in the auto-finance world.  But I 

actually went into buy a vehicle.  It was a used vehicle.  I think I was just out of law school.  And I 

walked in and I happened to have gone to my bank to get a quote for a car loan.  And I went in and 

I found a nice used car I wanted.  And the guy quoted me a rate.  And I said, "Well, you know, I 

went to my bank, and I get the same loan for two percentage less.”  And the guy says, you know, 

"Hold on.  Wait a minute.”  He comes back three minutes later and said, "I'll beat that by half a 

percent.”  Now, again, I had no idea that he had a markup or that he had the ability.  But just by 

going in there and showing the F&I guy that I had a better rate from my bank, he lowered my rate.  

And I actually called my bank back, and they would not match that rate.  That rate I got was the 

best rate.  So that's just my anecdote that I, you know, stumbled into, for lack of a better term.  But 

so I think it behooves you, as a consumer, to go through that process in an educated manner and 

ask.  It doesn't hurt to ask.   

 

 >> Reilly Dolan: Delvin, you had your tent up for a while.   

 

 >> Delvin Davis: In order to ask about how you can negotiate a dealer reserve, you first have to 

know the dealer reserve is there.  You can't negotiate what you don't know exists.  And that's part of 

the problem about the legitimacy of this practice is that it is not disclosed to the consumer, and it 

affects the negotiating power of the consumer at the time they are in the F&I office.  And secondly, 

just to reiterate one of the points before in the previous panel, 80% of the consumers that we 

surveyed did not know that the dealer reserve was on -- Well, that the dealer had the power to up 

the interest rate just on their compensation.  And there was another -- I think it was Capital One.  

They had a survey.  61% of consumers did not know what their APR was on their car loan.  And 

just from that, I think it's -- Expecting the consumer to have a certain amount of financial savvy in 

order to be able to negotiate their loan and so on and so forth, they have to have the proper amount 

of information available.  And if that available information is not disclosed, especially in terms of 

the dealer markup, it really hinders their ability to negotiate.   

 

 >> Reilly Dolan: Randy, you had your tent up, and I think you had something you wanted --  

 



 >> Randy Henrick: Yeah, two points.  Number one, I think if you look at dealers today, most of 

them have websites, and on their websites, they have inventory On their websites, they have 

financing tools.  And I haven't seen any studies of the hits on those websites, but I know that they're 

pretty extensive.  So we know that consumers are out there doing research.  I've also got with me a 

sample contract.  This is a New York form contract.  And in very prominent, bold, boxed-off 

language right above the customer signature, and I think this is the case on all of the law contracts, 

which are the industry standard that are used by most dealers, "the annual percentage rate may be 

negotiable with the seller.  The seller may assign this contract and retain its right to receive a part of 

the finance charge.”   

 

 >> Delvin Davis: It say by how much?   

 

 >> Randy Henrick: Well, if it's negotiable, it's negotiable.   

 

 >> Delvin Davis: How would you know it's negotiable if it's there or not?   

 

 >> Andrew D.  Koblenz: Delvin, you said it again.  You said that people don't know that dealers 

have the right to up the interest rate.  You're continuing to start from the premise that the buy rate is 

the retail rate that the consumer has the entitlement to.  It is just an element of the pricing that goes 

into what the dealer -- It is not a retail rate.  As Randy has pointed out, the interest rates -- The 

APRs at the dealership are negotiable.  It's on the face of every contract that I'm aware of that is 

used in indirect lending.  Our board of directors has adopted, unanimously, a resolution 

encouraging that disclosure.  The AFSA board of directors has unanimously adopted a resolution 

resolution encouraging its members to do so.  The Consumer Bankers Association board of 

directors has adopted a resolution encouraging that.  And that is the absolute market process.  

We've referred to the "Understanding Vehicle Financing.”  Let me read to you -- Remember, before 

visiting the dealership -- Let me read this to you.  Before visiting the dealership, NADA and AFSA 

and the FTC -- In coordination with the FTC.  "Compare annual percentage rates and financing 

terms from multiple finance sources, such as a bank, finance company, and credit union.”  

Nobody's telling people to go out there and go into your bank and say, "Hey, can I negotiate this 

rate with you?”  Because the banks -- they might be willing to do that.  This rate is negotiable.  It's 



out there.  It's not a question of upping it from some pre-existing available rate, where you're trying 

to get more -- You're trying to get extra payments.  I've seen this around that, "Americans pay more 

every year when they finance at a dealership.”  And I have a simple three-word question -- more 

than what?  More than what?  More than they can get if they could borrow at the buy rate, which 

they can't.  The entire premise of this discussion is going forward on a false premise.   

 

 >> Reilly Dolan: Well, let me ask a different question.  And I'm jumping off of Peter's anecdote, to 

a certain extent, and your discussion about the buy rate.  If a dealer were to disclose the wholesale 

rate or the buy rate, would that give the consumer greater negotiation power?  And if so, what cost 

would it be to the dealer to reveal that type of information?  And, Andy, your tent's still up, and you 

grabbed the mike, so I'm gonna let you go first.   

 

 >> Andrew D.  Koblenz: Well --  

 

 >> Reilly Dolan: But you won't get the last one.   

 

 >> Andrew D.  Koblenz: Okay.  The Federal Reserve Board, in '77, considered that exact question 

and actually proposed to do that.  That was what the proposal was.  And after receiving comments 

and looking at it, they concluded that it was a mistake to do that.  It would confuse the dealer, 

because it's not the relevant number.  The buy rate -- The branded number is APR.  That's the 

number that you want to shop.  That's the number you want to negotiate.  You can lower the APR?  

Can I go to an alternative source and get a different offer?  That's what these's consumers are doing, 

the anecdote.  I found it.  Mr. Hawks was pre-approved through his credit union for a five-year loan 

at 3.99% interest rate, but his dealer beat that, offering 3.7% loan.  He came in.  "Here's my APR.”  

In 2004, in the context of mortgages, the FTC's own Bureau of Economics did a study and did a 

scientific study and found out when you disclose this information to mortgage buyers, they make 

the wrong choice.  They pick the more expensive loans, because they fixate on that number and 

they start ignoring the APR.  The Truth in Lending world has done -- Remember?  Go back to that 

Economics 101 that I talked about.  The elements of a competitive marketplace are lots of buyers 

and sellers, commodity product, and lots of good information.  And that good-information piece is 

what the Truth in Lending Act did.  They created APR.  They got the language the same for 



everybody.  It can't be in the form of points.  It can't be in the form of fees or anything like that.  

Has to be reduced down to a single number, a shopable number.  They created the language, and 

now we need to brand it, which is done very well, and we need to tell the consumers, as we've done 

in the "Understanding Vehicle Financing," as we do on the AWARE website, go shop the APR.  

That's the way to leverage the competitiveness of the marketplace.   

 

 >> Reilly Dolan: I'll call on you next in one second, but we only have about five minutes left, so if 

anyone has any other question, please walk up to the mike, and I will try and pull it in as soon as I 

can based on this conversation.  John.   

 

 >> John Van Alst: Yeah, I wanted to go back to the discussion -- I'm gonna shock Andy by 

agreeing with him.  I don't think the solution is necessarily just to reveal to consumers what the buy 

rate is.  I think, as I mentioned earlier, what, you know, is most troublesome for me, what I see 

creating most of these problems is this huge discretion at the dealer level and how we're gonna set 

the interest rate.  And, once again, we'd like to reiterate the fact that, you know, some of the 

incentive pricing.  Randy mentioned some dealers right now are moving to sort of fixed 

compensation.  During the pendency of our class-action lawsuits, we were talking with folks at 

Nissan, who, at one point, tried to implement a compensation structure based on that, rather than 

the interest rate.  To me, that would really address not just whether or not the consumer knows, but 

a lot of other perverse incentives.  You know, we haven't even talked about if you've got 30 -- You 

know, David before said he had 30-some lenders or whatnot.  You've got, let's say, somebody with 

a, you know, 700-some-odd credit score and you've got eight or nine different potential lenders for 

them, one of whom would allow you to mark it up, say, 2%, one whom would allow to you mark it 

up a percent and a half.  Even though the one that allows to you mark it up a percent and a half is a 

lower rate, you, as a dealer, might have an incentive to put them in the higher-rate loan, which 

allows for the higher markup.  If we can go ahead and just get a flat compensation regime that 

doesn't put dealers in this awkward position of making more money by putting the consumer in a 

worst loan, I think we'll be better off.  And I think dealers who want to operate honestly and 

compete on the price of the car will be better off, too.   

 

 >> Randy Henrick: Sounds like price-fixing to me.   



 

 >> Reilly Dolan: All right, Delvin.   

 

 >> Delvin Davis: Well, if we're talking about the APR and if the APR is negotiable, then it's gonna 

really help the consumer to know how the APR is constructed.  You know, we've mentioned before 

the buyer rate, the contract rate, subjective, objective pricing, but if I am the consumer and I'm 

going into the F&I office, I want to know not only just the FICO score or my credit standing, or are 

there other things that I need to know to about that I can either change about myself or change 

about the loan I am about to agree to that would influence the APR?  Now, there's research that we 

have recently conducted that used cars, loans with smaller amount finance, and loans with longer 

loan terms -- they all correlate to having higher markups.  And most significantly, people that have 

lower FICO scores are having their loans marked up the most, which is significant in the sense that 

it is the subprime borrower that is having the highest amount of delinquencies and repossessions 

that is also correlated to the markups.  So if I am the consumer and I need to know, what can I do to 

improve my deal, whether it's, you know, something I need to do about myself or the loan that I'm 

about to agree to, then having the full amount of information about what goes into the APR, 

especially in terms of the dealer markup, that is very necessary, I believe.   

 

 >> Reilly Dolan: Peter.   

 

 >> Peter J.  Sheptak: I just wanted to add something to that.  I think that -- And, again, I only work 

for one lender, so I'm not sure how this works for everybody.  But, you know, when a dealer, again, 

submits a credit application to multiple lenders, I think they're gonna get back responses from 

multiple lenders, and those multiple lenders may have slightly different buy rates, as well.  And I 

think it becomes somewhat irrelevant to the final analysis of what those markups are or what the 

actual buy rates may be, because if the consumer is aware that he or she can negotiate, you know, 

there may be different factors involved with why the buy rate is what it is or why the markup is 

what it is.  I think the bottom line is -- if they're able to get to an APR that they're comfortable with, 

especially if they can go out in the other market and compare it to their credit union or their bank or 

whatever it might be, I think that's a powerful tool in and of itself.  And, you know, so I think that, 

you know, this educational aspect and this pointing consumers towards, you know, arming 



themselves with more information is just, to me, seems like a very good -- excuse me -- a good way 

of going.   

 

 >> Reilly Dolan: Randy.   

 

 >> Randy Henrick: I'd just like to respond to one of Delvin's points, in which he says that markups 

are most in the subprime area and leads to a greater level of delinquency.  Well, that's assuming a 

lot of things.  First of all, we know that subprime consumers have a greater delinquency than prime 

consumers across the board, in any way.  And to attribute it to the markup is overly simplistic and 

doesn't look at the whole package of individual consumers.  What we do know is that in the auto-

finance securitization space during the subprime crisis and during the economic crisis the past few 

years, auto financing pretty much held its own.  There were no esoteric types of contracts that put 

people in bad loans they couldn't understand and couldn't afford and mass delinquencies and mass 

repossessions, as there were in the mortgage market.  That's speaks both to the efficiency of the 

system and its effectiveness in the real world.  And I think that that's something that we've not 

played up enough here.  There are thousands of lenders.  We have 1,000 in our system alone.  

There are 1,800 auto dealers.  They're all competing with each other.  A subprime borrower -- I 

almost think Mr. Davis is saying, "Well, since a subprime borrower is gonna get taken by a dealer, 

maybe he shouldn't have the opportunity to finance a car, because a bank won't lend it to him.  

Probably a bank in its own hometown won't lend to him, and he's not gonna be sophisticated 

enough," if I'm believing your logic, "to go on the Internet and look for a subprime lender.”  So the 

dealer is providing him a service.  The dealer is providing him financing to get that vehicle that he 

needs to function in our society.  And I think to try talk about the markup is the cause of greater 

delinquency in the subprime area just doesn't accord with the facts.   

 

 >> Reilly Dolan: Real quick, you can do one rebuttal, and then I'm gonna have to thank the entire 

panel, 'cause we are literally at the last second of our session.   

 

 >> Delvin Davis: Thank you.  Just to put my researcher hat on for two seconds, but the finding that 

we had that markups lead to greater delinquencies and repossessions is based on a progression 

analysis that has a control for a subprime group and a non-subprime group.  So having that control 



in there, controls for the subprime factor, and even with that control in place, the markups still 

come out as statistically significant as having a driver of delinquencies and repossessions.   

 

 >> Reilly Dolan: All right.  As I'm sure you can see, this panel could probably go on for several 

more hours debating the issues.  I want to thank all my panelists and then invite the next panel, that 

Kate White is going to be moderating -- "The Payment and Locater Devices and Consumer 

Privacy" -- to come on up.  Thank you [ Applause ]  

 

 >> Kate White: This is the last panel of the morning before lunch.  It's on payment and locator 

devices, more specifically starter-interrupt devices which allow cars to be remotely disabled and 

GPS devices, which allow cars to be located.  I'm pleased to be joined by this esteemed panel, 

which includes Michael Benoit, partner at Hudson Cook, who advises banks,s sales finance 

companies, auto dealers, and other creditors and technology providers --  

 

 >> Male Speaker: Could you speak up?   

 

 >> Kate White: Oh, sorry.  On a wide range of consumer issues.  Is that better?  Right into the 

microphone?  Yeah.  Bill Brauch, who's a special assistant attorney in Iowa and the director of the 

Consumer Protection Division of the Iowa Attorney General's Office.  He's also currently chair of 

the Auto Working Group of the National Association of Attorney Generals.  Will Lund, who's 

superintendent of Maine's Bureau of Consumer Credit Protection and a member of the Federal 

Reserve Bank of Boston's New England's Consumer Advisory Group.  Charles Pearce, the chief 

legal officer of Credit Acceptance Corporation, which is a publicly traded indirect auto-finance 

company.  And finally, Mr. Joseph Taylor, who's vice president of the Recovery Industry Services 

Company and is also the author of The Certified Asset Recovery Specialist National Certification 

Program.  So, thank you, gentlemen, for joining us today.  I want to start with sort of the basic 

question, which is -- are auto dealers using these devices, these starter interrupts and GPS devices?  

Mr. Ben-- Oh, go, please.   

 

 >> Bill Brauch: The answer is, yes, they are.  And I have an example from Iowa, something that 

happened just within the last couple of months.  It's through a consumer complaint by a Des Moines 



resident against a small used-car dealership.  He purchased a car on February 14th, and in his notes 

here, in his complaints, he said on the 18th, he took his vehicle to the dealership to sign the title, 

and while he was there, he told the owner about the "check engine" light being on.  And the owner 

said, "Well, we want to have our shop diagnose it to be able to give you a quote.”  He'd been to 

another shop for the repair, as well.  He says during -- Let's see.  "This was the only vehicle in the 

shop at the time, and it took them an hour and a half to diagnose it.  During this time, I tried to enter 

the shop to grab a lighter.  As I walked out the front door, a woman jumped up, slammed the door 

to the shop closed.  I was instructed to, 'Sit down.' I explained it was my vehicle.  I needed to get 

something out of it.  She would not let me in the shop or move from the door.  The owner came in.  

She opened the door just enough for him to get in and then stood against the door until he came out 

and then stood there again.  I went outside to smoke, at which time someone went and stood against 

the little garage-door window so I couldn't see in there, either.”  He continued to have some 

problems with the transmission of the vehicle.  He'd had a warranty at the repair shop.  So, four 

days after this, the owner of the dealership calls him to tell him why they need to have the vehicle 

back it at the shop.  He says, "The warranty's gonna be valid.  You've got to bring it in here and 

have it done here.”  He says, "I told him I don't trust them because of taking an hour and a half on 

the vehicle to do a five-minute computer check.  We argued back and forth on this.  He slipped and 

said they were installing a GPS tracker unit on the vehicle.  This made me irate.”  He said now he 

was definitely not gonna go to the dealership for the repair.  He wanted to go elsewhere.  This is an 

example that is a little unique, because the unit is being installed four days after the sale.  Why 

would that be?  We talked to the dealership owner and we said, "Are you doing this on all your 

sales?”  And he said, "Pretty much, yes.”  "Are you telling the consumers?”  "No.”  I'll have more 

to say about that in a while.   

 

 >> Kate White: So, how do these devices work, generally, the starter interrupt and GPS?  Are they 

packaged together?  And how do consumers know that they're in the vehicle?   

 

 >> Charles Pearce: Is that for me?   

 

 >> Kate White: Yeah, for you.   

 



 >> Charles Pearce: Great.  I guess that's the big question, right?  From our perspective, just a little 

history.  Credit acceptance started looking at starter interrupter, GPS devices shortly after 

Hurricanes Katrina and Rita hit the Gulf Coast in 2005, I think it was.  Literally, there were 

consumers who were displaced in Texas, in northern parts of Alabama, Mississippi, Louisiana, 

who, in many instances, had $2,500 FEMA checks, no car, no place to live, and were looking to 

buy a car.  And dealers that we did business with were interested in trying to finance them, and as 

we talked about earlier this morning, there are a lot of stipulations required in auto financing, 

particularly as you get lower down in the tier.  One of the main ones is you need proof of residence.  

It's important for the auto-finance company to know at least where they think the car is gonna be in 

case there's a default.  It occurred to us quickly that, "Boy, if we could get one of those, if these cars 

had GPS technology on it, we could certainly address that stipulation quickly and efficiently.”  Of 

course, we weren't set up to do any of that type of financing at that time, so we set off to try assess 

it and do better.  So that's how we got into the business.  And today -- I mean, just as an anecdote -- 

I mean, you know, we do waive the proof-of-residency stipulation on consumers whose cars were 

equipped with these devices.  But to answer your question specifically, I mean, I believe, in most 

instances -- this situation aside -- dealers -- We encourage dealers and we require dealers to give 

very clear disclosure to consumers of what he's devices are, what they're intended to do, what they 

don't do up front.  If fact, we won't accept a contract if that doesn't have a disclosure that -- 

Actually, I worked with Michael to draft several years ago -- that is very comprehensive, but I think 

is very clear and that they have to sign on several lines and initial in several places.  What do these 

devices do?  They do really three things in our world, okay?  One, they enable the finance company 

to quickly and efficiently locate the vehicle in the event of a legal default.  And that term changes 

in every state, but it's a matter of state law.  But when there's a legal default, it allows the finance 

company to locate the car quickly and efficiently, which has several benefits.  It emits a warning 

leading up to the date of legal default, which is a reminder to the consumer that they're past due and 

they need to make a payment.  And finally, it will disable the vehicle from starting.  It's important 

to know that I'm not aware of any products on the market, certainly none that we use or we allow or 

dealers to use, that will stop a car from running.  A signal is sent to the device between, in our 

world, at 2:00 and 5:00 in the morning, which will prevent the car from starting in the morning 

when they get up.  And it's really just a serious warning in which the consumer needs to get on the 

phone and make a payment to bring their account current.  One interesting, at least in our world, 



again, if the consumer were to get up and say, "Hey, look, I hate this car, I had a terrible experience 

with the dealer, and I'm never gonna make another payment to Credit Acceptance.  Turn it on.”  

We're gonna turn it on for 24 hours so they can get wherever they want to e and wherever they need 

to be.  So at a high level, I mean, those what these devices do.  From our perspective, what we did, 

and before we started allowing dealers to do it, I actually did a little road show and I met actually 

met Will and Bill in their states, and we had a meeting just like this.  We sat down, and I had a 

conversation with them, explained what we want to do, why we want to do it, and answered their 

questions.  Got good some insight from both of them, took it back, tried to understand how we 

could deal with it and move forward.  So we did it.  We allowed about a dozen states, dealers in 

certain states, to do it so that we could judge a competitive advantage.  Do these things work?  Are 

they worthwhile?  I mean, does it help everybody?  Does it give the consumer more options?  Does 

it give the dealer more options?  If take you two similarly situated consumers, with similar 

attributes, historical performance, we've seen about a 5% uptake in performance.  They're paying 

5% more, which really, at the end of the day, gives the consumer significantly more options with 

respect to how their financing is gonna be, and it gives the dealers more options to present different 

cars.  And, like I said at the beginning, it does wave one of those stipulations, which is sometimes 

difficult for consumers to satisfy, which is, "Where do you live?”  You know, a the lot of times, 

you need a cable bill or an electric bill or telephone bill or something tied to a residence, and if you 

don't have those things in your house, it's a difficult burden.  So that's, at a high level, how they 

work.   

 

 >> Kate White: So they're almost exclusively in the sort of subprime market.  They're not 

becoming more widely used across the market?   

 

 >> Charles Pearce: Well, our business -- Our average FICO for our consumers -- about 525.  And 

about 50% of our business has it today.  I would suspect that you don't see at the higher levels.  

Although, we're all aware of the GPS technology.  We all have seen the television ads.  We all 

know what some of the large manufacturers can do with these devices.  Those are things that these 

can't do.  They can't open the car doors.  They can't, you know, slow a car down.  They can't find 

the best restaurant in town.  But, yeah, I think that's --  

 



 >> Will Lund: I think you've really come across the two headlines here.  One is the extent and time 

really during which these types of units have been around.  In the state of Maine, it's not a huge 

state population-wise.  I've been credit administrator for a long time there, and I thought I had a 

pretty good sense of what was going on in terms of the used car and subprime financing.  I 

contacted a dealer in Bangor, Maine, and he said, "Oh, yes, we have 300 or 400 of these 

combination GPS and starter-interrupt units out there.”  In trying to think why I hadn't heard more 

about it, it occurred to me that we also, in Maine, regulate, for example, pawnshops rent-to-own 

merchants, and we don't get a lot of complaints there, either.  So it may be that the consumers who 

are the best customers of those establishments are not the kind necessarily who are going to think to 

want to call their state regulator to ask questions or even complain to state regulators, as opposed to 

trying to solve the problem themselves.  The second headline, I think, really, is how much 

technology there is out there that's not all that far away from this GPS and starter interrupt.  There 

was a reference to other services that were put in vehicle, for example, OnStar put in vehicles to be 

presented as if it were solely a consumer benefit.  The first that I heard that there may be a 

connection between financing and this service was a gentleman called me five years ago to say that 

he's current on his payments for his General Motors vehicle, but he had received a call from GM, 

from their finance division, asking if everything was all right.  And he said, "Well, why do you 

want to know?  Why are you calling me?  I'm current.  And they said, "Well, the OnStar division 

told me that you hadn't moved your vehicle for a month, and we were concerned that it might be 

abandoned.”  In fact, he had been disabled.  He had been injured and was laid up for that period of 

time.  But suddenly, the light goes on that if there is that kind of connection and communication, 

that the possibility for connecting those two exist.   

 

 >> Kate White: Currently, when an individual has a starter-interrupt-GPS combo device on their 

car, who has access to their GPS location data?  Is it the dealer?  Is there a third party?  Is there a 

service provider?  Who can find out where that car has been?   

 

 >> Michael Benoit: I'll take a stab at that.  I think they work in a lot of different ways.  The way 

that they work best is where there's a bifurcation, if you will, of access to whatever data's out there.  

I don't know of any instance where anybody is tracking the movement of a vehicle on any sort of 

regular basis.  Could that possibly be done?  You know, there's a lot of things that are possible.  But 



I don't know of anybody who is doing that on a regular basis.  The point of the GPS device, from a 

collection perspective, is it is a collection tool.  And as Charlie pointed out, most creditors find that 

with these devices installed, they have a better performance on those contracts.  And, you know, to 

Joel's point earlier about wanting empirical evidence and not anecdotes, but because gave an 

anecdote, I'll give one.  There are testimonials out there from a number of people who have had 

these devices in their cars, who have actually thanked the finance company or thanked the dealer 

for putting it in the car, because they have a difficult time managing their financials, managing their 

payments, and this is a reminder to them to make their payment.  And that's, I think, why you see -- 

And, in a lot of respects, you do see an uptick.  At the end of the day, you're not tracking any 

individual with these devices.  You're tracking an asset.  You are looking to find out, "Where is the 

asset that is collateralizing my obligation?”  And what happens as -- In the typical scenario what 

happens, and maybe Joe can speak a little bit more to this, is -- What happens is the finance 

company will determine that the purchaser is in default.  They will send whatever particular right-

to-cure notices, whatever state law requires.  It varies from state to state.  Most finance companies, 

certainly the ones that I work with, before they pick up a vehicle, they comply with all of the notice 

requirements that they have to go through.  And then they'll contact the provider and say, "We need 

to pick up this vehicle.”  The provider will then ping the GPS device, locate the vehicle, and then 

that information -- The provider doesn't know who this is.  They just know what the vehicle is of 

where the vehicle is.  They don't even know necessarily what vehicle it is.  But then that 

information, the location, gets transmitted to the recovery agent, who, again, doesn't know who this 

belongs to, but they know that there is a car that meets this particular description at this particular 

place, and they can go out and very efficiently collect that collateral and bring it back in.  We 

talked earlier about, you know, the concern about taking that data about where people have been 

and selling that to other folks.  I just -- You know, there's a lot that can be done with electronic 

information.  I think we all know that.  But I don't think it's a practice nor a policy of any of the 

providers to get into that kind of activity.  In the first instance, what you're talking about here is -- 

you're talking about targeted marketing or behavioral advertising or some other kind of service 

focused at the owners of these particular vehicles.  But I would venture to guess that the 

marketplace of service providers and retailers and that sort of thing, who see that particular 

demographic -- people who are not paying their bills -- as a good target for their marketing efforts.  

I think that universe is probably, at the end of the day, pretty small.   



 

 >> Kate White: Mr. Taylor.   

 

 >> Joseph S.  Taylor: I'm supposed to say something -- I want to add to what Mr. Benoit said -- "In 

our world.”  He's exactly right.  The tracker is turned on to give us a location where to go to recover 

that collateral.  One of the things that I think a lot of people miss here is if there is a deficiency 

judgment.  Let's say that you're gonna recover the collateral and file for a deficiency notice.  

Actually, it's a benefit to the consumer if we can get to the collateral and pick it up quicker, in 

better condition so that when the lender sells that collateral, if he has to sell it at auction, there's less 

a deficiency that the consumer would owe.  So if you want to look at it from how does it benefit the 

consumer, that's one way you can look at it.   

 

 >> Kate White: Now, the recovery specialists do they, as Mr. Benoit said, generally just receive a 

call like, "Go to 'X' location" or do they have the ability to actually, you know, access the GPS data 

themselves and see the location of the vehicle?”   

 

 >> Joseph S.  Taylor: I didn't hear you.   

 

 >> Kate White: Does the recovery specialist have the ability to enter into this sort of GPS system 

and find the coordinates itself or do you just get a phone call with an address, "Go here"?  What 

data's available?   

 

 >> Joseph S.  Taylor: We don't access the tracker system.  We're notified of the location of where 

the unit is, and we go to the unit.   

 

 >> Charles Pearce: In our program, it's a little bit different.  I mean, and to make good word -- 

separation of powers.  I mean, the dealer activates the device through our proprietary origination 

system, and then the third-party service provider is notified through a VPN network.  Then when 

we service the account, when and if it gets in default and if it has one of these devices on it, our 

servicing system generates a code, which is transmitted both to the service provider, as well as to 

the agent or the contractor that would be assigned to the account.  And that code is active for four 



days, and then it's gone.  And a lot of them have just a PDA.  They can put the code in their PDA 

into the service provider and get real-time access to where it is.  And so they know exactly that the 

car is sitting over on Woodward and Seven Mile Road.   

 

 >> Kate White: So, that four-day time period -- that's how long the GPS data is available to be 

accessed and kept?   

 

 >> Charles Pearce: That's how long that the contractor would be able to locate the car, know where 

it's at.  And then it's no longer available, and they'd have to start over.   

 

 >> Will Lund: But your question, as I heard it was, "Who has access to the information?”  And I 

think the answer is, in lieu of any laws or regulations prohibiting access, anyone has access.  I can 

tell you one party that has access, and that is a family lawyer with a subpoena, in the same way that 

toll records are in big demand now, if one spouse is interested in knowing where the other spouse 

has been traveling.  I don't know of any legal privilege that protects that information, if it is 

collected and if it is stored.  And I don't know right now what the technology is.  But the question is 

-- who has access?  And I think the answer is, right now, anyone has access.   

 

 >> Kate White: And that can get aggregated and given out to anyone who comes with, you know, 

a legal question or --  

 

 >> Charles Pearce: And, again, all I can talk about is our world.  It's not stored, it's not aggregated, 

and you can only locate a car when it's in default.  And no dealer in our world never has access to 

it.  No one at Credit Acceptance, except for at an administrative level to support a contractor, would 

have access to it.  And the contractor would only have access to it during the short period of time in 

which they had been assigned the contract.  But, I mean, to Will's point, I mean, we've not seen 

that.  We've not received a subpoena from anyone asking us to do it.  And to Michael's point 

earlier, it's the collateral.  It's not the individual.  We don't know who's driving the car.  You know, 

so it's --  

 



 >> Kate White: Is there anyone who can aggregate the data, who can know who's driving the car 

that is at "X" location?  In your system, the service provider can't do it.  The dealer can't do it.  The 

recovery specialist can't do it.   

 

 >> Charles Pearce: Right.  We know who's bought the car, but I don't know if it's the grandparent, 

the daughter, the son, the uncle, the neighbor.   

 

 >> Kate White: In terms of disclosures to consumers when they come in, do consumers get any 

choice about who the data can be shared with or the limitations on the use of the data?   

 

 >> Charles Pearce: That me again?   

 

 >> Kate White: Well, you do the disclosure.  Like, your typical disclosure -- does it give 

consumers some right to limit when the GPS is used?   

 

 >> Charles Pearce: I mean, the general underlying principle, as a publicly traded consumer 

financial company, we've got a very high standard and obligation to protect consumer non-public 

personal financial information.  So we don't -- Unless it's in relationship to servicing the account, 

we wouldn't share any information with anybody.  And we provide privacy policy accordingly.  So, 

I mean, that's at a higher level.  I mean, we've got that overriding obligation that we need to protect.   

 

 >> Bill Brauch: I'd only add that the contracts I've seen, the disclosures I've seen have been in 

relation to the starter-interrupt devices.  And although GPS, as a technology, has been around 

probably longer, this notion of installing a chip and tracking somebody's car is more of a new 

process.  The disclosures I've seen in the context of the starter interrupts don't talk about who has 

right to the data, who has access to it, or any limitation on use of it.  The GPS issue -- you know, so 

far in this instance, there was no disclosure at all that it was even there.   

 

 >> Michael Benoit: And to Bill's anecdote that he shared at the beginning, if I were the customer 

and that had happened to me, I'd be pretty upset, as well.  I think disclosure -- I don't think there's 

any harm in making disclosure to consumers.  And as a lawyer that represents a multitude of 



finance companies and a multitude of dealers, they all know that I'm a big fan of disclosure and of 

being up front with your customer.  And I think that most of -- Well, certainly, the reputable 

companies and the reputable dealers are making disclosure to their customers about what are the 

aspects of this.  I wanted to talk quickly, though, just about the GPS technology and the ability to 

locate a vehicle.  One of the things we discussed in planning for this session was whether the GPS 

technology used in starter-interrupt devices was limited to subprime transactions or deep-subprime 

transactions or was it more mainstream.  And my answer to that question was -- if you're talking 

about collections specifically, yes, it is, in all likelihood, for more common to see this in the 

subprime and the deep-subprime class of financing.  Certainly, in all of those respects and as 

Charlie indicated early on, you know, I worked with him on the disclosure that they make their 

dealers use.  I've worked with a number of other providers and other finance companies on 

disclosures, the same kind of disclosures.  And I will tell you I can only speak for myself, but, I 

mean, my disclosures are pretty thorough in terms of, "Here's what's happening, here's what's going 

on, and here's what you're agreeing to.”  And the customer agrees to it, because it means they get a 

car that they might not otherwise be able to finance.  It's a way for finance companies to manage 

the credit risk.  But when you talk about GPS technology in Toto, it's a very mainstream sort of 

thing.  And, as Bill, I think, pointed out and Will, you know, the manufacturers out there each have 

their version of the GPS technology that helps you drive your car or find your way to wherever 

you're going.  You know, there was a commercial, I think, that OnStar was running for a while, 

which I thought was terrific.  But it was the police chasing a vehicle that had been stolen, and the 

police are on the phone with OnStar, and OnStar is, on the highway, slowing that vehicle down and 

ultimately stopping that vehicle so the police could arrest the perpetrator.  You know, there's a 

myriad of uses for this information, and in many respects, we acquiesce to it, because we find a 

benefit from it.  And what I would suggest here is that when you're talking about the GPS systems 

and subprime finance and you're talking about starter-interrupt devices, people acquiesce to it when 

it's disclosed to them.  People acquiesce to it because they get a benefit from it, because it means 

they get a vehicle that they will get to use.  Now, if they default, they're gonna be treated like 

anybody else who defaults.  But if they at least get the benefit of a 2-minute warning, if you will -- 

It's probably more than 2 minutes.   

 

 >> Charles Pearce: Yeah, it's much longer.   



 

 >> Michael Benoit: Yeah, it's a week or four days or whatever.  They do get the benefit of a 

warning that says, "You're behind on your payment and you need to bring your account current.”  I 

would be willing to bet that everybody in this room who has a vehicle right now that's financed 

does not get a reminder from their finance company that it's time to pay your bill, other than you 

might get an invoice in the mail.  You know, there are a lot of people who have difficulty managing 

their bills and managing their mail.  And if you're behind on your electric and you're behind on 

your mortgage and you're behind on your car payment, when you realize that your car payment is 

coming due because somebody has told you this, because you've gotten a very clear warning about 

it, and you need that car to get to work, then, you know, chances are you're gonna bring your 

account current.   

 

 >> Kate White: Will.   

 

 >> Will Lund: Thank you.  I couldn't let -- There was a side reference to Gramm-Leach-Bliley, 

and I couldn't let it go unchallenged.  Hudson Cook and Mr. Cook and Mr. Benoit have been very 

active and they've written quite a lot on this subject as the technology has developed, especially 

over the past six years or seven years.  And one of the very first -- Some of them in quite colorful 

language when they're writing for auto dealers, as opposed to writing to regulators.  But one of the 

very first arguments they advanced in defense of these, and, in fact, in partial defense of why it 

should not be treated as a repossession was that a lot of this techno-- That the information was not 

private information, but these were public roads and this was a public vehicle, and in the same way 

that traffic lights can have cameras, that consumers were not entitled to the privacy.  So I think it's 

important to keep that in mind that there are arguments both ways.  But I don't know that the 

industry has ever treated that information as personal or confidential consumer information.  It's 

also interesting -- we also heard that consumers can active or deactivate this with their personal 

electronic device.  I don't know how -- It doesn't take a genius to link -- I mean, people may share a 

car.  They don't oftentimes share a BlackBerry.  So those two bits of information I think you've got 

pretty close to being a single person driving that car.   

 

 >> Kate White: Oh, Mister -- Go ahead.   



 

 >> Bill Brauch: I wanted to talk just a little bit about consumer disclosure.  We talked about this 

dealer here in Iowa.  And, of course, we told the dealer, "You must disclose that, that it is, per se, a 

violation of our consumer-fraud statute to omit to disclose this material fact.”  It's hard to imagine 

any judge saying that that's not material.  What we've seen, in the context of the starter interrupts, is 

a very good disclosure, and it's not buried on the back of the real-estate installment contract.  It is a 

separate document which is described for the consumer in the instances we've seen.  There's an oral 

disclosure about the use of this product.  And now with this GPS becoming more prevalent, we're 

gonna expect to see the same thing there, and we're going to look at that.  And another issue, I 

think, that may lead to litigation is the extent to which what are the circumstances where this is 

being used?  Yeah, it's subprime, but are they targeting particular consumers?  Are they targeting 

by race, by age?  What are they using?  In the instance of our example, they didn't install it at the 

time of sale.  They installed it when there appeared to be a problem with the vehicle.  I can just read 

the mind of the dealer here saying, "Uh-oh.  This one's gonna be a problem.  Maybe he won't pay.”   

 

 >> Kate White: Mr. Benoit.   

 

 >> Michael Benoit: Just one thing I wanted to clarify with -- Well, our firm, which represents a lot 

of finance companies and a lot of dealers -- we, I think, have consistently taken the position that if 

you are employing a starter-interrupt device in particular, that if you are going to engage that 

device, if you're going to actually cut off the starter on the person's vehicle, you need to treat that as 

a constructive repossession.  That's the same thing as going out and picking up the car.  So we have 

routinely advised our clients that -- Each state has different notice requirements before you pick up 

a vehicle.  Iowa and -- Actually, Iowa and Maine have some of the more robust notice 

requirements.  And we tell our clients that if you're going to engage this device, make sure that 

you've given all of the notices that you would have given were it a repossession.  Make sure you 

give the consumer the opportunity to cure, if the state provides for an opportunity to cure, and then 

when they don't cure and when they haven't come current and all your notices have gone out, then 

you can engage the device and then you can go out and pick up the car.   

 



 >> Charles Pearce: I forgot which question I was gonna respond to originally.  [ Laughter ] But all 

good points.  I mean, disclosure's big.  We disclose both aspects of it in our world.  But I did want 

to clarify something that Mike said.  I don't think it was confusing, but -- The tools, the devices that 

we use and the ones that are standard in the industry do not have the ability to slow down the car 

down 696 so the police can pull it over.  It stops them from starting, which is important.  But I will 

say that we average about 52 OnStar moments a month in which we have the police and the 

consumer on the phone, and we're able to find that stolen car to help out, or, you know, we've had 

situations in which we've had runaway kids and they filed a police report and the police were on 

and we have a three-way conversation.  We're able to facilitate some good things.  And finally, it 

does reduce insurance.  It is a safety device, and many of our consumers do report that and are able 

to get discounts on their insurance.  So, I wanted to clarify those.   

 

 >> Kate White: Taylor.   

 

 >> Joseph S.  Taylor: I think it's very clear, but I wanted to make sure that we did clarify.  As a 

recovery industry, we have access to data as to where the car's located.  We don't have access to 

any other data.  That's very clear, okay?   

 

 >> Kate White: I think we have a couple minutes left.  Does anyone have any questions, if you 

want to come to the microphone?   

 

[ Inaudible ] 

 

 >> Female Speaker: ...which is a starter-interrupt GPS device.  And I just wanted to make a few 

points.  I'm not sure much if it will lead to a question.  But just a few points on what the device can 

do and how it actually helps the customer.  Mr. Benoit did a pretty good job of talking about what it 

does for the customer, but I did want to say that it is flexible to that customer to help that lender 

make the payments.  They want the customer to make payments, and that's the point of the device is 

to help that customer get to that point of making those payments, and it gives them the flexibility to 

work with them, so they're actually not going to get the car.  They're working with them before they 

get to that point.  So when they do need to use the GPS -- The reminder's getting them to make the 



payments, so when they have to use the GPS, they can go and get it, if they need to.  So it is a 

benefit to that customer.  It does give them a break on their insurance.  And most of them use it 

based on credit tier, so they don't discriminate to the customer saying, "Well, you look you need 

one, and you look like you don't.”  That's not how it works.  Most of the time, the dealerships will 

do it based on a credit tier that the lender stipulates, saying, "These are the tiers that we find the 

most risk and we see the most problems with," and they need the help, so we utilize the device for 

that means.   

 

 >> Kate White: Is that how you generally determine who will use the device, like, who's in what 

credit tier or does a dealer make a decision, like, across the board that they'll always use these 

devices?   

 

 >> Charles Pearce: It's a dealer decision.  They entirely do it -- It impacts the score, but it's the 

dealer's decision.  We don't require it.   

 

 >> Female Speaker: And then, two more points.  We have not come across any electronic devices 

that can disable the vehicle, and we actively searched for those, as well as monitoring devices to be 

able to track the vehicle.  So we look after that very closely and we work with Hudson Cook to 

make sure that if we do run into something like that, it's actively gone against.  So, as well as the 

people who have access to the data typically is based on the finance company.  They can build out 

credit privileges to different tiers of their company, so some people can have access to it, while 

others can't.  So if you want just managers to have it, they're the only ones that can see that data, 

and they can e-mail the map to the repo agent, if they need to go get the vehicle.  And that's similar 

to many devices that are like that.   

 

 >> Michael Howk: My name's Michael Howk.  I'm with Recovery Specialists Insurance Group, so 

we insure these repossession agencies that go out and do it.  I heard a couple of statements, kind of 

interesting.  Mr. Benoit, you mentioned that the field guy, the guy that actually goes and does it has 

no information.   

 



 >> Michael Benoit: No, if I said that, I didn't mean to say that.  He knows what vehicle he's getting 

and he knows where it is.   

 

 >> Michael Howk: And he knows who the debtor is.   

 

[ Inaudible ] 

 

 >> Michael Benoit: Not in all systems.   

 

 >> Michael Howk: I don't know of any repossession company that doesn't know the debtor on a 

vehicle, or they wouldn't be allowed to go out and pick up the car.  I'm a little confused as to that 

statement.  The second thing is -- to Mr. Pearce?   

 

 >> Charles Pearce: Yeah.   

 

 >> Michael Howk: On your self-help repossessions, are you having any problem with the 

bankruptcy courts?  Because that's where the litigation is coming down on this.   

 

 >> Charles Pearce: Yeah, we -- The answer is no now, because we got -- I mean, it's treated as an 

automatic -- They're flagged immediately.  We get a nightly feed from Banco, I think it is, is sort of 

the industry leader.  And any account that has those things, the devices immediately -- How do I 

say this?  The device is disabled so that it's no longer functional.   

 

 >> Michael Howk: You had no problem with it?   

 

 >> Charles Pearce: Well, early on, there were a couple instances in which there were some -- 

There was a delay there, but today, it's no issue, because the device, the technology is disabled, so 

there's no chance that the car can be turned off, 'cause that would be a stay violation.   

 

 >> Michael Howk: The cars that we are noticing, the litigation that we're seeing now, and we kind 

of monitor all the stuff, because we do a lot of [inaudible] obviously is -- they are saying, and 



they're agreeing with you, Mr. Benoit, it is, in fact, a self-help repossession.  There's two 

bankruptcy courts saying that.  A third in South Carolina said it probably wasn't an issue, basically, 

because the situation [inaudible] after the bankruptcy was over.  But of the two ongoing -- one in 

Arkansas and one in Ohio -- they said, "Yeah, this is a repossession.  You've turned the car off.”  

They no longer have access, and we're gonna treat it [inaudible]   

 

 >> Charles Pearce: We take a position you need to get relief, so...   

 

 >> Michael Howk: You need to get relief and you need to send those notices, as you said.  Thank 

you.   

 

 >> Will Lund: I just wanted to add one sort of wrap-up from my perspective, and that is that it's -- 

We heard earlier about research results versus anecdotes.  It's important to keep in mind, with all 

the importance of study-type data, that many legislators act through anecdotes, that you can't deny 

the value of anecdotes.  A couple of years ago in Texas, a disgruntled employee went back into his 

dealership.  He hacked into the system that controlled some of these devices, turned the horns on on 

50 of them, and disabled another 50.  And these were all current customers.  That anecdote by that 

disgruntled employee likely led to the slowdown of the progress of these devices.  So it's very 

important that companies continue to adapt.  I've seen a lot of movement just in the years that I've 

been following it.  When a problem arises, they deal with it, and that's gonna have to continue if the 

system if gonna continue to grow.   

 

 >> Dani Liblang: My name is Dani Liblang, and I'm a consumer [inaudible] and I don't know if it's 

more of a question or more of an observation, but I think I heard [inaudible] One phenomena I've 

seen lately and an increase probably in the last couple years of repossession companies picking up 

the wrong vehicle.  I just got one of those cases in [inaudible] and I don't know if that's because the 

recovery agents aren't getting the correct information.  "Well, at Seven Mile and Woodward, we 

have a Chrysler minivan that you want to pick up," and they end up -- And there might be two or 

three of them there, and if they don't have enough information, they're picking up [inaudible]  Just 

got a case in the other day. [ Inaudible ]  And it, unfortunately, was a lease car, and it was picked 

up.  They were current on their payments, but you would [inaudible] car back, and [inaudible] after 



their lease was up, so they had to deal with their leasing company, pay for a car they didn't have, 

through no fault of their own.  And, you know, we'll be dealing with that legally, but it was no fun 

for the consumer.  Now make the end result a good deal.  [ Laughter ] Bad, bad, bad.   

 

 >> Charles Pearce: That's not me, is it?  [ Laughter ]  

 

 >> Dani Liblang: Uh, unfortunately...  [ Laughter ] We'll talk later.  [ Laughter ] The other thing 

that I've seen, although not as much, and so maybe [inaudible] but obviously, these starter 

interrupts and these GPS systems [inaudible] where I've seen that clash and where consumers 

[inaudible] is very often, especially in the subprime market.  They're also selling extended 

warranties.  Well, there comes another excuse for these extended [inaudible] You're not gonna 

cover whatever -- electrical glitch [inaudible] because there's been this aftermarket device installed.   

 

[ Inaudible ] 

 

 >> Kate White: Okay, Bill, and then I think we have to wrap it up for lunch.   

 

 >> Bill Brauch: Okay, two quick points.  Will took my third on the guy shutting down those cars.  

We talked, and Michael did a good job describing about the use of the system by the dealer, making 

sure that the consumer, number one, is in default in some obligation and then also that the 

consumer has gotten the proper notice of right-to-cure period before any action is taken.  

Sometimes, dealers don't quite understand what that means, and will, for example, consumer oblige 

to get insurance on the vehicle?  They'll go ahead and activate this shutdown, even though that is a 

default under the contract requiring the 20-day notice of right to cure first.  So that's an issue not so 

much with the technology but how it's used.  The second is the use of the data.  I can see this data 

being important and being used in the future, particularly the GPS data -- tracking where that 

vehicle goes, to track where people shop.  How do they know who's in the vehicle?  Well, you do 

generally tell your insurance company who the primary user of a particular vehicle is.  Are they 

going to sell that data?  I don't know.  But when data's out there and it's valuable, inevitably, it gets 

sold.  Thanks.   

 



 >> Kate White: Thank you so much for this really thoughtful discussion.  Oh.   

 

 >> Joseph S.  Taylor: I wanted to respond to this lady about picking up the wrong vehicle.  And I 

can tell you there are a couple of training programs, national training programs out there to teach 

people not to do that.  But the classic example of what you mentioned, usually what happens is -- a 

recovery agent who isn't trained goes to an address, sees a red pickup truck.  He's looking for a red 

pickup truck.  He looks at the tag number.  It's the right tag number, and he takes the truck.  He 

never checks the VIN number.  And the customers, a couple of friends, have switched tags.  And 

there, you get a wrongful repossession.  So it's strictly a lack of training.  A lot of it out there.  But 

there are training programs out there that teach these people not to do that.   

 

 >> Kate White: Thank you.  Thank you so much.  So, now we're going to take our lunch break.  

We'll be back at 1:15?  1:30, sorry.  Thank you.  [ Applause ]   


