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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Altria Group, Inc.

a corporation; DOCKET NO. 9393

and

JUUL Labs, Inc.
a corporation.

RESPONDENTS’ REPLY TO COMPLAINT COUNSEL’S POST-TRIAL
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
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! Consistent with the Court’s Order on Post-Trial Filings (at 4), Respondents have “use[d]

the same outline headings as used by [Complaint Counsel]” in this Reply to Complaint Counsel’s
Proposed Findings of Fact. As evident from the substance of Respondents’ detailed responses to
the individual Proposed Conclusions, Respondents do not agree with many of Complaint
Counsel’s headings.
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References to Filings

References to the post-trial filings are made using the following abbreviations:

CC’s Opening Br.—Complaint Counsel’s Post-Trial Brief

Resps.” Opening Br.—Respondents’ Post-Trial Brief

Resps.” Reply Br.—Respondents’ Post-Trial Reply Brief

RFF—Respondents’ Post-Trial Proposed Findings of Fact
RRFF—Respondents’ Reply to Complaint Counsel’s Proposed Findings of Fact
RCoL—Respondents Post-Trial Proposed Conclusions of Law

RRColL—Respondents’ Reply to Complaint Counsel’s Proposed Conclusions of Law
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JURISDICTION

1. Altria Group, Inc. (“Altria”) is a for-profit corporation with its principal place of business
at 6601 West Broad Street, Richmond, Virginia 23230. (JX0001 at 001 (§ 1) (Joint
Stipulations of Law and Fact)).

Response to Proposed Finding No. 1:

Respondents have no specific response.

2. JUUL Labs, Inc. (“JLI”) is a for-profit corporation with its principal place of business at
1000 F Street NW, Washington, D.C., 20004. (JX0001 at 001 (] 6) (Joint Stipulations of
Law and Fact)).

Response to Proposed Finding No. 2:

Respondents have no specific response.

3. Altria and JLI engage in activities in or affecting commerce as defined in Section 4 of the
FTC Act, 15 U.S.C. § 44, and Section 1 of the Clayton Act, 15 U.S.C. § 12. (JX0001 at
001 (94, 7) (Joint Stipulations of Law and Fact)).

Response to Proposed Finding No. 3:

Respondents have no specific response.
THE PARTIES
A. ALTRIA

4. Respondent Altria is a holding company incorporated in Virginia and headquartered at
6601 West Broad Street, Richmond, Virginia 23230. (JX0001 at 001 (49 2, 3) (Joint
Stipulations of Law and Fact)).

Response to Proposed Finding No. 4:

Respondents have no specific response.

5. Altria is the parent company of multiple tobacco companies, including Philip Morris USA.
(JX0001 at 001 (9 3) (Joint Stipulations of Law and Fact)).

Response to Proposed Finding No. 5:

Respondents have no specific response.

6. Philip Morris USA is the largest cigarette company in the United States. (PX9017 (Altria)
at 005).
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Response to Proposed Finding No. 6:
Respondents have no specific response.
7. Altria’s operating subsidiaries are primarily engaged in the manufacture and sale of
tobacco products in the United States. (JX0001 at 001 (9 3) (Joint Stipulations of Law and
Fact)).
Response to Proposed Finding No. 7:
Respondents have no specific response.
8. Altria’s tobacco subsidiaries’ products include: smokable tobacco products consisting of

combustible cigarettes manufactured and sold by PM USA and Nat Sherman; machine-
made large cigars and pipe tobacco manufactured and sold by Middleton and premium
cigars sold by Nat Sherman; smokeless tobacco products consisting of moist and smokeless
tobacco (“MST”) and snus products manufactured and sold by USSTC. (PX9017 (Altria)
at 005 (Altria FY2018 10-K)).

Response to Proposed Finding No. §:

Respondents have no specific response.

1. Nu Mark

0. Prior to December 2018, Altria participated in the e-vapor category and developed and
commercialized innovative tobacco products through its operating subsidiary Nu Mark
LLC (“Nu Mark”). (PX9017 (Altria) at 005 (Altria FY2018 10-K)).

Response to Proposed Finding No. 9:

Respondents have no specific response.

10. “Nu Mark was Altria’s innovation business, primarily focused on competing in the e-vapor
business.” (PX7041 (Quigley (Altria), Dep. at 14-15)).

Response to Proposed Finding No. 10:

Respondents have no specific response.

11. “Nu Mark ha[d] a diverse products portfolio and a diverse pipeline of promising products.”
(Willard (Altria) Tr. 1157; PX9045 (Altria) at 007 (2018 CAGNY Conference Remarks by
Howard Willard, Feb. 21, 2018)).
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Response to Proposed Finding No. 11:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the cited statement, Nu Mark had not even launched its pod-based product, Elite, and thus
did not yet know how that product would perform on the market. (Schwartz (Altria) Tr. 1871).
Knowing whether Elite could be successful is a critical piece of information in assessing Nu
Mark’s portfolio, because the pod-based product category came to dominate the market by 2018
and made pods necessary for any company seeking to compete. (Respondents’ Post-Trial
Proposed Findings of Fact (“RFF”) 9 563-65, 1325). The evidence demonstrates that pod-based
products and cig-a-likes have different product features, appeal to different consumers, and are
recognized as distinct product segments within the industry. (RFF 9 1387-414).

Moreover, as of this time, Altria had not yet concluded the comprehensive assessment of
Nu Mark’s existing e-vapor portfolio that took place after Howard Willard restructured Altria’s
leadership in mid-May 2018. (RFF 99 579-747, 839-77). The evidence shows that, by the end of
this assessment, Altria’s scientists, regulatory affairs employees, and leadership concluded that Nu
Mark’s existing products were not capable of competing in the category and were unlikely to
obtain FDA approval. (RFF 99 579-747, 839-77). As a reflection of this assessment that Nu
Mark’s existing portfolio and pipeline were inadequate, Altria announced on October 5, 2018, that
it was launching Growth Teams to start from scratch and try to develop new e-vapor products.
(RFF 99 898-916, 962-70). The Growth Teams were a long-term effort; Altria hoped that, if the
teams were able to develop a new product, it would have taken at least five years—if everything
went perfectly—for such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining
that “bas[ed] on what [he] was told,” a product from the Growth Teams was “five to ten years”

from market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were
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“five to six years away from a potential product” if all deadlines were met)). It would not have

made sense for Altria to commit the resources necessary to start from scratch with product

development if it believed that Nu Mark’s existing portfolio could be competitive. (RFF 94 898-

916, 1604-11).

12. In November 2017, Jody Begley, Nu Mark’s President and General Manager, told investors
that “MarkTen is currently available in about 65,000 stores and has nearly tripled its market
share since 2014. It is now one of the leading e-vapor brands, with a 13.5% retail share in
mainstream channels, and 27% retail share in major chain accounts selling MarkTen for

the full third quarter of 2017.” (PX9000 (Altria) at 017 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 12:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the cited statement, Nu Mark had not even launched its pod-based product, Elite.
(Schwartz (Altria) Tr. 1871). Instead, Nu Mark was competing at the time only in cig-a-likes,
which the undisputed evidence shows was a declining category, while pod-based-products were
expanding quickly. (RFF 9 276-300, 390, 1324-29). By November 2018, according to a JLI slide
that Complaint Counsel presented during its opening statement, MarkTen brands accounted for
just 4.7% of total e-vapor sales. (RFF 99 1442-43). In addition, by the end of 2018, Altria
projected that Nu Mark would lose an additional $235 million over the next three years, not even
including the millions in support that was not allocated specifically to Nu Mark. (RFF 99 1083-
84). Moreover, as of this time, Altria had not yet concluded the comprehensive assessment of Nu
Mark’s existing e-vapor portfolio that took place after Howard Willard restructured Altria’s
leadership in mid-May 2018. (RFF 99 579-747, 839-77). The evidence shows that, by the end of
this assessment, Altria’s scientists, regulatory affairs employees, and leadership concluded that Nu
Mark’s existing products were not capable of competing successfully and were unlikely to obtain
FDA approval. (RFF 99 579-747, 839-77). As a reflection of this assessment that Nu Mark’s

existing portfolio and pipeline were inadequate, Altria announced on October 5, 2018, that it was


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 15 of 1447 * PUBLIC *
PUBLIC

launching Growth Teams to start from scratch and try to develop new e-vapor products. (RFF
1 898-916, 962-70). The Growth Teams were a long-term effort; Altria hoped that, if the teams
were able to develop a new product, it would have taken at least five years—if everything went
perfectly—for such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining that
“bas[ed] on what [he] was told,” a product from the Growth Teams was “five to ten years” from
market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were “five
to six years away from a potential product” if all deadlines were met); Gifford (Altria) Tr. 2778
(recalling Quigley explained to leadership that “competing in vapor was going to be an uphill battle
with [Nu Mark’s] portfolio” and new products likely would take “five to seven years” to bring to
market because of the Deeming Rule)). It would not have made sense for Altria to commit the
resources necessary to start from scratch with product development if it believed that Nu Mark’s
existing portfolio could be competitive. (See RFF 99 898-916, 1604-11).
13. Nu Mark utilized Altria’s “[e]xceptional speed to market made possible by: Partnerships
with existing network of suppliers; Existing quality and compliance systems to integrate
new suppliers; Collaboration with cross-functional teams.” (PX1298 (Altria) at 028 (Nu

Mark 2018-2020 Three Year Strategic Plan BOD Deck Draft; slide title: “Rapid
Commercialization of Elite®)).

Response to Proposed Finding No. 13:

The Proposed Finding is incomplete and misleading without additional context. Nu Mark’s
ability to leverage Altria’s existing infrastructure and relationships to bring Elite to market quickly
is meaningless if the product is not appealing to consumers. (RFF 4457). The evidence shows
that notwithstanding both substantial efforts to bring Elite to market quickly and substantial
promotional efforts, Elite failed commercially. (RFF 9 368-72, 407-59).

14.  Nu Mark had roughly 145 employees in the US as well as employees in Israel and China.

(Quigley (Altria) Tr. 1938-39 (“Q. When you were president and CEO of NuMark,

NuMark had roughly 145 employees, correct? A. That sounds -- that sounds about right.
Q. Now, there were also employees in Israel, correct? A. Yes, there was an organization in


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 16 of 1447 * PUBLIC *
PUBLIC

Israel called NMIL.”); Schwartz (Altria) Tr. 1857 (“They were Altria employees. So
Richmond, China, Israel, Miami.”)).

Response to Proposed Finding No. 14:

Respondents have no specific response.

15. NMI was a research and development facility located in Israel that conducted technology
scouting efforts on behalf of Altria. (PX7016 (Jupe (Altria), Dep. at 28-29)).

Response to Proposed Finding No. 15:

Respondents have no specific response.

16. NMI also had ““a facility that enabled the efficient prototyping of technologies and/or new
products.” (PX7016 (Jupe (Altria), Dep. at 28-29)).

Response to Proposed Finding No. 16:

Respondents have no specific response except to note that the ability to prototype
technologies does not mean that Altria had the ability to develop successful e-vapor products that
were competitive and capable of converting adult smokers. The evidence shows that Altria had
tried and failed for decades to develop successful alternatives to conventional tobacco products.
(RFF 99 140-73). The evidence further shows that Altria had never internally developed an e-
vapor product that reached the market, let alone one that was successful. (RFF 49 181-91, 1553-
611). Even if Altria could develop a new product, it would take years for that product to go through
the PMTA process and potentially obtain FDA approval. (RFF 9 122-26, 1547-49).

17. NMI could manufacture “hundreds” of e-cigarette prototypes if necessary. (PX7016 (Jupe
(Altria), Dep. at 153-54)).

Response to Proposed Finding No. 17:

Respondents have no specific response except to note that the ability to prototype
technologies does not mean that Altria had the ability to develop successful e-vapor products that
were competitive and capable of converting adult smokers. The evidence shows that Altria had

tried and failed for decades to develop successful alternatives to conventional tobacco products.
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(RFF 99 140-73). The evidence further shows that Altria had never internally developed an e-

vapor product that reached the market, let alone one that was successful. (RFF 49 181-91, 1553-

611). Even if Altria could develop a new product, it would take years for that product to go through

the PMTA process and potentially obtain FDA approval. (RFF 49 122-26, 1547-49).

18. In 2018, Altria sought to invest additional resources to expand NMI’s already good
prototyping capacity. (PX7016 (Jupe (Altria), Dep. at 199) (“NMI had some very good
prototyping capability. We wanted to improve that. We were looking for expanding the

shop, if you will, so that they could do more prototyping for us.”)).

Response to Proposed Finding No. 18:

Respondents have no specific response except to note that the ability to prototype
technologies does not mean that Altria had the ability to develop successful e-vapor products that
were competitive and capable of converting adult smokers. The evidence shows that Altria had
tried and failed for decades to develop successful alternatives to conventional tobacco products.
(RFF 99 140-73). The evidence further shows that Altria had never internally developed an e-
vapor product that reached the market, let alone one that was successful. (RFF 49 181-91, 1553-
611).

19. NMTI’s expansion included hiring new personnel as well as expanding the physical
prototyping infrastructure. (PX7016 (Jupe (Altria), Dep. at 199-200)).

Response to Proposed Finding No. 19:

Respondents have no specific response except to note that the ability for NMI to hire new
personnel or develop prototype technologies in Israel does not mean that Altria had the ability to
develop successful e-vapor products that were competitive and capable of converting adult
smokers. The evidence shows that Altria had tried and failed for decades to develop successful
alternatives to conventional tobacco products. (RFF 9 140-73). The evidence further shows that
Altria had never internally developed an e-vapor product that reached the market, let alone one

that was successful. (RFF q9 181-91, 1553-611).
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20. Nu Mark’s August 2018 brand report on MarkTen highlighted the fact that it was the 2nd
fastest growing e-vapor brand overall and the fastest growing cigalike brand in the U.S
(PX1056 (Altria) at 028 (Nu Mark August 2018 Brand Report)).

Response to Proposed Finding No. 20:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the cited report, the evidence shows that sales of cig-a-likes were plummeting relative to
sales of pod-based products like JUUL. (RFF 9 565; see also RFF 99 562-69). By the end of 2018,
cig-a-like cartridge volume had declined to less than 19 percent, and by September 2020, it had
plummeted further to only 5 percent of Complaint Counsel’s alleged “market.” (RFF § 1325). As
a result, the growth of MarkTen cig-a-likes in comparison to other cig-a-likes does not speak to
whether Nu Mark had competitive e-vapor products. Further, Complaint Counsel did not present
the exhibit cited in the Proposed Finding to any fact witnesses during discovery or at trial in this
case, (CC Exhibit Index at 3), and therefore should not be entitled to rely on it to establish anything
beyond the words on the page.

21.  Until late-2018, Altria, through Nu Mark, sold the following products: MarkTen Elite and
Apex pod-based products, MarkTen cigalikes, and Green Smoke cigalikes. (PX9114
(Altria) at 002 (Altria 2018Q3 Press Release); PX2002 (JLI) at 001; PX4029 (Altria) at
021 (April 2018 Nu Mark BOD Orientation); PX0015 (Altria) at 007-009 (Altria Response
to Request for Additional Information and Documentary Materials dated Oct. 8, 2019) (in

camera). Cigalikes sold under the MarkTen brand included MarkTen Bold, and MarkTen.
(O’Hara (JLI) Tr. 506; PX9114 (Altria) at 009, 012 (Altria 2018Q3 Press Release)).

Response to Proposed Finding No. 21:

Respondents have no specific response.

22.

(PX0007 (Altria) at 005) (in

camera)).

Response to Proposed Finding No. 22:

Respondents have no specific response.
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23.

. (PX0015 (Altria) at 007 (Altria Response to Request for Additional
Information and Documentary Materials dated Oct. 8, 2019)) (in camera)).

Response to Proposed Finding No. 23:

Respondents have no specific response except to note that Apex was available only through
e-commerce and Green Smoke was available primarily through e-commerce. (RFF 9§ 1518;
PX9080 (Altria) at 001).

24.

(PX0015 (Altria) at 007 (Altria Response to Request for Additional Information
and Documentary Materials dated Oct. 8, 2019)) (in camera).

Response to Proposed Finding No. 24:

Respondents have no specific response.

25. —
(PX5000 at 008 (9 19 n.13) (Rothman Expert Report) (in

camera)).

Response to Proposed Finding No. 25:

The Proposed Finding is incomplete and misleading without additional context. In a
dynamic market such as this, one cannot assess whether products are competitive or successful
based on sales figures alone. That is especially true here given that Nu Mark was massively
unprofitable. In 2017, Nu Mark lost $71 million; in 2018 before it was shuttered, Nu Mark lost
$101 million; and in the future, Nu Mark was projected to lose hundreds of millions more. (RFF
99 1078-84). In addition, Nu Mark’s sales in 2017 were exclusively from cig-a-likes, not from
pod-based products, (RFF 9 277), and the evidence shows that sales of cig-a-likes were
plummeting relative to sales of products like JUUL and others in the pod-based-product category,

(RFF 9 565; see also RFF 99 562-69).
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26. Nu Mark planned to triple its 2018 new product launch from $7 million to $23 million; $8
million of the increase was solely to accelerate the Mark Ten Elite launch. (PX1606 (Altria)
at 015 (Altria 2018 Original Budget Update)).

Response to Proposed Finding No. 26:

The Proposed Finding is incomplete and misleading without additional context. Any
investment in a product launch is meaningless if the product itself is not appealing to consumers.
(RFF 9457). The evidence shows that notwithstanding both substantial efforts to bring Elite to

market quickly and substantial promotional efforts, Elite failed commercially. (RFF 99 368-72,

407-59).
B. JLI

27. JLI1s a for-profit corporation incorporated in Delaware, with its principal place of business
at 1000 F Street NW, Washington, D.C., 20004. (JX0001 at 001 (Y 6) (Joint Stipulations
of Law and Fact)).

Response to Proposed Finding No. 27:

Respondents have no specific response except to note that JLI relocated to its current
principal place of business in 2020 and, during the negotiations and transaction at issue in the case,
had a principal place of business in San Francisco, California. (PX2534 (JLI) at 002).

28. JLI was originally called Ploom, then changed to PAX, and finally to JUUL Labs, Inc. in
2015-2016. (Valani (JLI) Tr. 900).

Response to Proposed Finding No. 28:

The Proposed Finding is incomplete and misleading without additional context. JLI was
originally founded as Ploom, Inc. (RFF 4 205). The company was renamed Pax Labs, Inc. in June
2015. (RFF 9207). Pax Labs, Inc. renamed itself JUUL Labs, Inc. in June 2017 and spun out Pax
Labs, Inc. as a separate, stand-alone corporation. (RFF §209).

29.  JLIsells an e-cigarette, referred to as the “JUUL” or “Juul” product, which heats a nicotine-

based liquid into an aerosol to deliver nicotine to users. (PX2218 (JLI) at 003 (HSR
Notification Form)).

10


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 21 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 29:

Respondents have no specific response.

30. The JUUL e-cigarette is a closed-system pod-based product and was first introduced in
2015. (PX0017 (Altria) at 003 (Altria’s Minority Investment in JUUL Labs dated April 2,
2019)).

Response to Proposed Finding No. 30:

Respondents have no specific response.

31.  In2018, JUUL was the best-selling e-cigarette in the United States and the “market leader.”
(Pritzker (JLI) Tr. 729; PX2098 (JLI) at 001, 014; PX9017 (Altria Group, Inc. Form 10-K)
at 058; see also Huckabee (Reynolds) Tr. 442-43 (in camera); PX1316 (Altria) at 007;
PX3228 (Reynolds) at 006 (in camera)); PX1115 (Altria) at 003).

Response to Proposed Finding No. 31:

Respondents have no specific response except to object to the extent that the Proposed
Finding implies or assumes that the relevant market is all closed-system products. Complaint
Counsel has the burden to prove the relevant market, (Respondents’ Post-Trial Proposed
Conclusions of Law (“RCoL”) 9 55), and has not done so, (RFF 99 1383-426).

32. JLI’s sales in 2018 were over $1 billion. (PX2142 (JLI) at 006 (JUUL Project Tree Board
of Directors Meeting, Dec. 19, 2018)).

Response to Proposed Finding No. 32:

Respondents have no specific response.

THE TRANSACTION
A. ALTRIA ACQUIRED A 35% NON-VOTING EQUITY INTEREST IN JLI

33. On December 20, 2018, Altria and JLI signed an agreement (“Purchase Agreement”),
whereby Altria acquired a 35% non-voting equity interest in JLI for $12.8 billion in cash.
(PX2141 (Altria/JLI) at 006-07 (Purchase Agreement, Dec. 20, 2018); PX2010 (JLI) at
003 (Q&A talking points regarding transaction, Dec. 20, 2018).

Response to Proposed Finding No. 33:

Respondents have no specific response.
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34. On December 20, 2018, the 35% non-voting equity interest sale from JLI to Altria closed.
(PX2218 (JLI) at 003 (Hart-Scott-Rodino (“HSR”) notification); PX2010 (JLI) at 001, 003,
007-08 (Q&A talking points regarding transaction, Dec. 20, 2018)).

Response to Proposed Finding No. 34:

Respondents have no specific response.

35.  Altriaand JLI did not file an HSR notification to acquire the 35% non-voting equity interest
in JLI for $12.8 billion. (PX2010 (JLI) at 007 (Q&A talking points regarding transaction,
Dec. 20, 2018)).

Response to Proposed Finding No. 35:

Respondents have no specific response.

36. JLI distributed most of the proceeds from Altria’s investment to JLI investors and
employees as a special dividend. (PX2010 (JLI) at 003, 008 (Q&A talking points regarding
transaction, Dec. 20, 2018) (“$12.7 billion of the capital received from Altria’s investment
is being paid to shareholders in the form of a dividend and to holders of options and RSUs
pursuant to their provisions.”)).

Response to Proposed Finding No. 36:

Respondents have no specific response.

1. Altria and JLI Entered Several Agreements As Part of Altria’s
Investment in JLI

37.  The December 20, 2018 Purchase Agreement signed by Altria and JLI incorporates several
agreements between Altria and JLI. (PX2141 (Altria/JLI) at 011 (Purchase Agreement,
Dec. 20, 2018) (incorporating ancillary agreements); PX2216 (Altria/JLI) (Voting
Agreement, Dec. 20, 2018); PX1276 (Altria/JLI) (Relationship Agreement, Dec. 20, 2018);
PX1275 (Altria/JLI) (Services Agreement, Dec. 20, 2018); PX2214 (Altria/JLI) (Investors’
Rights Agreement, Dec. 20, 2018); PX2215 (Altria/JLI) (Right of First Refusal and Co-
Sale Agreement, Dec. 20, 2018); PX2139 (Altria/JLI) (Intellectual Property License
Agreement, Dec. 20, 2018); PX2217 (Altria/JLI) (True-Up Convertible Security
Agreement, Dec. 20, 2018)).

Response to Proposed Finding No. 37:

Respondents have no specific response.

a) Altria Agreed to a Non-Compete with JLI

38.  Pursuant to the Relationship Agreement, Altria was prohibited from competing in all
aspects of the e-vapor business, including research and development, for an initial term of

12
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six years, with very limited exceptions. (PX1276 (Altria/JLI) at 025-27, 064 (Relationship
Agreement, Dec. 20, 2018); PX1275 (Altria/JLI) at 005, 014 (Services Agreement, Dec.
20, 2018)). The initial term of six years is indefinitely extendable by three-year increments
if not terminated by either party. (PX1276 (Altria/JLI) at 025-27, 064 (Relationship
Agreement, Dec. 20, 2018); PX1275 (Altria/JLI) at 005, 014 (Services Agreement, Dec.
20, 2018)).

Response to Proposed Finding No. 38:

The Proposed Finding is incomplete and misleading without additional context. The
noncompete expressly provides that it is operative only while the Services Agreement is in effect.
(RFF q 1128; PX1276 (JLI) at 025 § 3.1). In addition, the noncompete includes a carve-out
permitting Altria to “engage in the business relating to [its existing e-vapor products] . .. as such

business is presently conducted,” pending HSR approval. (RFF 9 1128; PX1276 (JLI) at 025-26
§3.1).

39. As part of the transaction with JLI, Altria agreed it would not do any more product
development for e-cigarettes, including internal development and development
collaborations with third parties. (Jupe (Altria) Tr. 2192-94). Jupe testified that, “As part
of that JLI deal, one of the closers was we [Altria] would not be doing any more product
development within the e-vapor space.” (Jupe (Altria) Tr, 2192-93). Altria was “obliged
to” end internal and external product development and to “unwind” product development
collaborations. (Jupe (Altria) Tr. 2193-94).

Response to Proposed Finding No. 39:

The Proposed Finding is incomplete and misleading without additional context. The
noncompete expressly provides that it is operative only while the Services Agreement is in effect.
(RFF 9 1128; PX1276 (JLI) at 025 § 3.1). In addition, the noncompete includes a carve-out
permitting Altria to “engage in the business relating to [its existing e-vapor products] . . . as such
business is presently conducted,” pending HSR approval. (RFF 4 1128; PX1276 (JLI) at 025-26
§3.1).

40.  As part of the transaction with JLI, Altria committed to participate in the e-vapor business
exclusively through JLI. (PX1181 (Altria) at 067 (“E-Vapor Update” presentation prepared

for Altria board of directors, Dec. 2018) (“[S]elected transaction terms [...] Altria commits
to conduct e-vapor operations exclusively through [JLI]”); PX1265 (Altria) at 002 (Email

13
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from Murray Garnick, Dec. 10, 2018) (“[O]Jur participation in e[-]vapor area will be
exclusively through [JLI].”); Pritzker (JLI) Tr. 912 (“Q. During the course of negotiations
with Altria, you told Mr. Willard and Mr. Gifford that, post-transaction, Altria would need
to participate in e-vapor exclusively through JLI, correct? A. That is correct . . . .”)).

Response to Proposed Finding No. 40:

The Proposed Finding is incomplete and misleading without additional context. The
noncompete expressly provides that it is operative only while the Services Agreement is in effect.
(RFF 9§ 1128; PX1276 (JLI) at 025 § 3.1). In addition, the noncompete includes a carveut
permitting Altria to “engage in the business relating to [its existing e-vapor products] . . . as such
business is presently conducted,” pending HSR approval. (RFF 9 1128; PX1276 (JLI) at 025-26
§ 3.1). To the extent the Proposed Finding is intended to imply that Altria discontinued its e-
cigarette business as a result of an agreement with JLI and/or as a pre-condition of the transaction,
that implication is contradicted by the evidence. The evidence demonstrates that there was no
agreement to withdraw Altria’s e-vapor products as a precondition to the transaction and that Altria
instead decided to discontinue those products for independent reasons. (RFF 9 938-51, 1074-98).
41. The negotiations for the transaction began in the middle of 2017. (See CCFF q 614, below)

Prior to the signing of the final deal documents, Altria had already announced the removal

of the MarkTen Elite pod products and the discontinuation of its e-cigarette business. (See
CCFF 9 861-64, below).

Response to Proposed Finding No. 41:

The Proposed Finding accurately describes the chronology of events. To the extent the
Proposed Finding is intended to imply that Altria discontinued its e-cigarette business as a result
of an agreement with JLI and/or as a pre-condition of the transaction, that implication is
contradicted by the evidence. The evidence demonstrates that there was no agreement to withdraw
Altria’s e-vapor products as a precondition to the transaction and that Altria instead decided to

discontinue those products for independent reasons. (RFF 99 938-51, 1074-98).

14
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To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 614, 861-64,
Respondents incorporate their responses to those Proposed Findings herein.

b) Altria Appointed an Observer to JLI’s Board of Directors

42.  Pursuant to the Voting Agreement, Altria acquired the right to immediately appoint a non-
voting board observer to JLI’s board of directors. (PX2216 (Altria/JLI) at 008—009 (Voting
Agreement, Dec. 20, 2018); PX2010 (JLI) at 007 (Q&A talking points regarding
transaction, Dec. 20, 2018)).

Response to Proposed Finding No. 42:

Respondents have no specific response.

43.  Following Altria’s investment in JLI, Altria appointed a non-voting board observer,
Altria’s Chief Growth Officer, K.C. Crosthwaite, to JLI’s board of directors. (PX7006
(Crosthwaite (Altria/JLI), IHT at 145)).

Response to Proposed Finding No. 43:

Respondents have no specific response except to note that K.C. Crosthwaite is no longer
Altria’s non-voting board observer. (PX7010 Gifford (Altria) IHT at 222-23).

C) Altria Agreed to Provide Services to JLI

44.  Pursuant to the Services Agreement, Altria agreed to provide JLI with certain services,
including mission support, government and regulatory affairs, distribution support, fixture
services, database, legal and related services, direct marketing support, and sales services.
(PX1275 (Altria/JLI) at 027-33 (Services Agreement, Dec. 20, 2018)).

Response to Proposed Finding No. 44:

Respondents have no specific response.

45. The services agreement had an initial six-year term, subject to early termination by mutual
consent or in case of material breach, bankruptcy, or insolvency. (PX1275 (Altria/JLI) at
005, 014-15 (Services Agreement, Dec. 20, 2018)).

Response to Proposed Finding No. 45:

Respondents have no specific response.
46. On January 28, 2020, Altria and JLI amended the services agreement, thereby eliminating

all services other than regulatory support services and retail shelf space through March 31,
2020. (See CCFF 9] 1880-83, below).
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Response to Proposed Finding No. 46:

Respondents have no specific response except to clarify that under the Amended Services
Agreement, Altria continues to provide JLI regulatory support, while services related to retail shelf
space were permitted to continue through March 31, 2020. (RFF 9§ 1134).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 1880-83,
Respondents incorporate their responses to those Proposed Findings herein.

B. ALTRIA AND JLI FILED FOR HSR CLEARANCE TO CONVERT ALTRIA’S
INTERESTS TO VOTING SECURITIES IN FEBRUARY 2019

47. On February 4, 2019, Altria and JLI filed for HSR clearance to convert Altria’s non-voting
interests in JLI to voting interests and to appoint three members of JLI’s board of directors.
(PX2218 (JLI) at 003 (HSR notification) (“Altria is now filing notification to convert these
economic interests into voting securities . . . .”); PX2141 (Altria/JLI) at 009-10, 037
(Purchase Agreement, Dec. 20, 2018); PX2216 (Altria/JLI) at 004-06, 052 (Voting
Agreement, Dec. 20, 2018)).

Response to Proposed Finding No. 47:

Respondents have no specific response.

48. The HSR notification was filed two months after December 2018, when “Altria announced
the decision to refocus its innovative product efforts, which included Nu Mark’s
discontinuation of production and distribution of all e-vapor products.” (PX9017 (Altria)
at 004 (Form 10-K, Feb. 26, 2019); see PX9080 (Altria) at 001 (noting that on Dec. 7,
2018, Altria announced discontinuation of MarkTen and Green Smoke); PX9114 (Altria)
at 002 (noting that on Oct. 25, 2018, Altria announced plans to discontinue MarkTen Elite
and Apex by MarkTen)).

Response to Proposed Finding No. 48:

The Proposed Finding is incomplete and misleading without additional context. First, on
December 7, 2018, when “Altria announced the decision to refocus its innovative product efforts”
by shutting down Nu Mark, it continued at that time with the Growth Teams, which were an effort
internally to develop from scratch leapfrog e-vapor products. (RFF 9 1090). Second, to the extent
the Proposed Finding is intended to imply that Altria discontinued its e-cigarette business as a

result of an agreement with JLI and/or as a pre-condition of the transaction, that implication is
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contradicted by the evidence. The evidence demonstrates that there was no agreement to withdraw
Altria’s e-vapor products as a precondition to the transaction and that Altria instead decided to
discontinue those products for independent reasons. (RFF 99 938-51, 1074-98).

49. In November 2020, Altria announced the conversion of its non-voting JLI shares to voting

shares, but did not exercise the right to elect directors to JLI’s board of directors. (PX9099
(Altria) at 001).

Response to Proposed Finding No. 49:

Respondents have no specific response.

C. ALTRIA AND JLI AMENDED THE PURCHASE AGREEMENT AND INCORPORATED
AGREEMENTS IN JANUARY 2020

50. On January 30, 2020, Altria announced that Altria and JLI had entered into an amended
Purchase Agreement and amended Relationship Agreement. Altria also announced
amendments to the Services Agreement and the Voting Agreement. (PX9028 (Altria) at
002; PX9029 (Altria) at 003 (Form 8-K); PX0010 (Altria/JLI) (Amended Purchase
Agreement, Jan. 28, 2020); PX0011 (Altria/JLI) (Amended Relationship Agreement, Jan.
28, 2020); PX0012 (Altria/JLI) (Amended Services Agreement, Jan. 28, 2020); PX0014
(Altria/JLI) (Amended and Restated Voting Agreement, Jan. 28, 2020)). Altria and JLI also
entered into a cooperation agreement. (PX0013 (Altria/JLI) (Cooperation Agreement, Jan.
28, 2020)).

Response to Proposed Finding No. 50:

Respondents have no specific response.

51. The Amended Services Agreement eliminated all services except for regulatory support
services relating to JLI’s PMTA and other approval processes. (PX0012 (Altria/JLI) at 002
(Amended Services Agreement, Jan. 28, 2020); PX1275 (Altria/JLI) at 028 (Services
Agreement, Dec. 20, 2018); PX9029 (Altria) at 003 (Press Release, Jan. 30, 2020)).

Response to Proposed Finding No. 51:

Respondents have no specific response except to note that the amendment also permitted
services related to retail shelf space to continue through March 31, 2020, while those services were
phased out. (RFF 9 1134).

52. The Amended Services Agreement became effective on January 28, 2020. (PX0012

(Altria/JLI) at 001 (Amended Services Agreement, Jan. 28, 2020); PX9028 (Altria) at 002
(Form 8-K)).
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Response to Proposed Finding No. 52:
Respondents have no specific response.
53. The amended Relationship Agreement gave Altria the option to be released from the non-

compete if JLI is prohibited by federal law from selling e-cigarette products in the United
States for at least a year or if Altria’s internal valuation of the carrying value of its
investment falls below 10 percent of the transaction amount of $12.8 billion. (PX0011
(Altria/JLI) at 002-003 (Amended Relationship Agreement, Jan. 28, 2020); PX9029
(Altria) at 003 (Press Release, Jan. 30, 2020)).

Response to Proposed Finding No. 53:

Respondents have no specific response.

54. The January 2020 amendments to the transaction were made at Altria’s request. (PX7011
(Valani (JLI), IHT at 175-76, 183, 195)).

Response to Proposed Finding No. 54:

Respondents have no specific response.

55. Today, the only remaining services that Altria is providing JLI are those related to
regulatory support services. (See CCFF 9 1880-83, below).

Response to Proposed Finding No. 55:

Respondents have no specific response. To the extent Complaint Counsel relies on its
Proposed Findings in CCFF q9 1880-83, Respondents incorporate their responses to those
Proposed Findings herein.

E-CIGARETTE INDUSTRY BACKGROUND

56. An electronic cigarette (“e-cigarette) is an electronic device that aerosolizes nicotine-
containing liquid (“e-liquid”). (JX0001 at 002 (] 10)).

Response to Proposed Finding No. 56:

Respondents have no specific response.
57. The terms “e-cigarettes” and “e-vapor” can be used interchangeably. (JX0001 at 002 (Y

11); Farrell (NJOY) Tr. 207). E-cigarettes and e-vapor products can also be referred to as
vapor products. (Farrell (NJOY) Tr. 207; (Huckabee (Reynolds) Tr. 384).
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Response to Proposed Finding No. 57:

Respondents have no specific response.

58. Electronic nicotine delivery systems is abbreviated as (“ENDS”’). ENDS is a term the FDA
uses to refer to “all the e-vapor products.” (Willard (Altria) Tr. 1361; Murillo (Altria/JLI)
Tr. 2908-09) (“ENDS is an acronym that the FDA uses for I believe it’s electronic nicotine
delivery system, and so it's yet another word for an e-cigarette or e-vapor.”)).

Response to Proposed Finding No. 58:

Respondents have no specific response.

A. THE RISE OF ELECTRONIC CIGARETTES
1. E-Cigarettes Are the Fastest Growing Tobacco Segment
59. E-cigarettes are critically important to the future of tobacco companies because they

represent a fast-growing category, whereas traditional combustible cigarette volumes have
declined steadily. (See CCFF 99 60-74, 94-117, below.)

Response to Proposed Finding No. 59:

Respondents have no specific response except to note that, as early as 2017, Altria stated
that it could participate in the e-cigarette space in “multiple ways,” including “through organic
product development” and through “acquisitions,” (RX0176 (Altria) at 136, 156; RFF q 340), the
“two pathways” it was pursuing when it announced the discontinuation of Nu Mark’s remaining
e-vapor products on December 7, 2018, (RFF q 1074 (quoting Gifford (Altria) Tr. 2842)).

To the extent Complaint Counsel relies on Proposed Findings in CCFF 99 60-74, 94-117,
Respondents incorporate their responses to those Proposed Findings herein.

60.  Prior to 2017, demand for traditional cigarettes had decreased at a rate of around 2 to 4
percent annually. (PX5000 at 041 (9 94) (Rothman Expert Report); see Willard (Altria) Tr.

1324-25 (Altria’s top-selling combustible cigarette was declining in volume); (PX7004

(Willard (Altria), IHT at 41-45) (estimating 3 to 4 percent annual decline in the volume of

cigarette sales up until 2017 or 2018, and a 5.5 percent decline in the first nine months of
2019)).

Response to Proposed Finding No. 60:

Respondents have no specific response.
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61. To offset this volume decline, cigarette manufacturers have relied on regular price
increases. (PX7004 (Willard (Altria), IHT at 41-42)).

Response to Proposed Finding No. 61:

Respondents have no specific response.

62. In late 2017, the e-cigarette category experienced rapid growth. (PX1316 (Altria) at 005
(“E-vapor category growth has accelerated”); PX1424 (Altria) at 003-06, 010-11; PX1229
(Altria) at 007 (in camera)).

Response to Proposed Finding No. 62:

Respondents have no specific response.

63. Howard Willard testified that when Altria evaluates a product market’s overall
attractiveness, it will look to the size of the market, the market's growth rate, and the
“competitive environment” in a segment. (PX7004 (Willard (Altria), IHT at 054-55)). In
the first half of 2017, Altria assessed that the closed tank e-cigarette market was highly
attractive because JLI “was starting to demonstrate some strong growth . . . .” (PX7004
(Willard (Altria), IHT at 55-56); PX1286 (Altria) at 009).

Response to Proposed Finding No. 63:

The Proposed Finding is incomplete and misleading without additional context. The
Proposed Finding omits the rest of Willard’s testimony in which he states, “[a]nd there were some
other products that were similar in format to JUUL that were doing the same thing.” (PX7004
Willard (Altria) IHT at 55).

64. The rapid growth in e-cigarettes was driven almost entirely by JLI’s e-cigarette product,
JUUL. (Willard (Altria) Tr. 1106 (“[A]s a category, it was growing faster than you had
anticipated, and specifically what was driving that was pod-based products”); Schwartz
(Altria) Tr. 1866 (“The pod business was growing exponentially, driven by JUUL. And,
you know, we were getting our butts kicked week in and week out.”); PX1424 (Altria) at
010-011; PX1041 (Altria) at 007; PX1229 (Altria) at 004-005, 012; PX1229 (Altria) at 007
(in camera); PX2040 (JLI) at 002 (“[W]e are the category killer”); PX2168 (JLI) at 006;
PX4029 (Altria) at 016; PX3228 (Reynolds) at 003, 006 (in camera); see also King (PMI)
Tr. 2378-79).

Response to Proposed Finding No. 64:

The Proposed Finding is vague as to time. Respondents have no specific response to the

notion that the rapid growth in e-cigarettes in 2017 and 2018 was driven almost entirely by JUUL.
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65. In 2018, JLI’s share grew and sales exceeded $1 billion. (PX2142 (JLI) at 006). JLI’s
JUUL, a pod-based product, was the best-selling e-cigarette in the U.S. (Pritzker (JLI) Tr.
728-30).

Response to Proposed Finding No. 65:

Respondents have no specific response.

66. JLI intended to “kill” the cigarette category. (PX2040 (JLI) at 002 (“JUUL is an elegant
cigarette alternative that provides satisfaction, rapid nicotine delivery, and convenience at
a greater value than combustibles: we are the category killer”) (emphasis in original);
PX9050 (JLI) at 001; PX7011 (Valani (JLI), I[HT at 41-42, 52) (“the goal for JUUL is to
eliminate cigarettes, and so if you don't have cigarettes, there really won't be cigarette
companies. . . Q. Did JUUL see its product as a possible threat to Big Tobacco? A. It's
intended as an actual threat.”)).

Response to Proposed Finding No. 66:

Respondents have no specific response except to note that the Proposed Finding confirms
that JLI viewed its product as competing against cigarettes in the sense that JLI’s mission was to
convert adult cigarette smokers to e-vapor products.

67. In 2018, the closed-system e-cigarette segment was “growing rapidly” while the decline in
the traditional cigarette segment was “noticeably increasing.” (PX7023 (Fernandez

(Altria), Dep. at 59) (“In 2018, the e-vapor category was growing rapidly, to very
rapidly.”); PX7021 (Pritzker (JLI), Dep. at 49); see also Willard (Altria) Tr. 1146)).

Response to Proposed Finding No. 67:

Respondents have no specific response except to note that Pritzker explained that the
decline in cigarettes was increasing because “Juul was . . . having a serious impact in the
marketplace on the cigarette business” which is “what Juul was intended to be doing.” (PX7021

Pritzker (JLI) Dep. at 48-49). Unlike Altria’s products, JUUL contained the salts necessary for

21


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 32 of 1447 * PUBLIC *
PUBLIC

nicotine satisfaction and was “very successful in converting adult smokers.” (RFF 99 226-236
(quoting Gifford (Altria) Tr. 2828); see also RFF 4 737-47).

68. Facing rapid e-cigarette growth driven by JUUL and the accelerating decline in
combustible cigarette volumes, Altria tried to develop strategic options on how to respond,
including pursuing a transaction with JLI. (PX1229 (Altria) at 005, 011, 026-27; PX1229
(Altria) at 007, 010, 025) (in camera)).

Response to Proposed Finding No. 68:

Respondents have no specific response.

69. In an August 2018 Altria presentation on Project Tree prepared for Altria’s board of
directors, Altria estimated that
(PX1124 (Altria) at 019 (in

camera); see also PX1979 (Altria) at 008-011 (Altria Board of Directors Strategy Update,

(PX1443 (Altria) at 009).

Response to Proposed Finding No. 69:

Respondents have no specific response except to note that

70. As JLI’s sales increased, cigarette sales continued to decline. (Pritzker (JLI) Tr. 782-783
(“[TThe revenues of JUUL were growing at this point something like 30 percent a month,
and it was very noticeable that the -- that the rates of the -- that the revenues of cigarette
companies were declining faster than ever, and it might have been reasonable to assume
that that was — that there was causation there.”); PX7021 (Pritzker (JLI), Dep. at 49) (“[T]he
decline in cigarette revenues in the United States was increasing, noticeably increasing.”);
Willard (Altria) Tr. 1145-47; PX2098 (JLI) at 017; PX2168 (JLI) at 006; PX1229 (Altria)
at 010 (in camera)). The rate of decline in traditional cigarette volumes increased to around
5-6 percent in 2019. (PX8011 at 002 (4 7) (Eldridge (ITG), Decl.)).
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Response to Proposed Finding No. 70:

Respondents have no specific response except to note that the Proposed Finding is evidence
that JUUL was able to convert adult cigarette smokers. (RFF q9219-36, 1031).

71. A January 2019 presentation prepared by Altria’s Consumer & Marketplace Insights Group
(“CMI”) showed that tobacco users aged between the then-legal minimum to 20 years old
were rapidly shifting from traditional cigarettes to e-cigarettes, with 51 percent of tobacco
users in that age group using only traditional cigarettes in November 2016 and only 18
percent using only traditional cigarettes in November 2018. (PX4023 at 019) (Altria
presentation entitled “E-Vapor Business Review,” Jan. §, 2019.)).

(PX4023 (Altria) at 019).

Response to Proposed Finding No. 71:

Respondents have no specific response except to note that Complaint Counsel did not

present the slide pictured in the Proposed Finding to any fact witnesses during discovery or at trial
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in this case, (CC Exhibit Index at 57), and therefore should not be entitled to rely on it to establish
anything beyond the words on the page.

72. The decline in cigarettes “posed challenges™ that Altria “would have to deal with in
delivering against our earning growth objectives.” (Willard (Altria) Tr. 1324; PX1172
(Altria) at 007 (Willard interview with the Wall Street Journal dated March 23, 2019); see
King (PMI) Tr. 2378-79 (“The success of JUUL was causing investors to be very
concerned about disruption for established cigarette companies, and we received a great
number of questions from investors about what we were doing to be able to compete in the
e-cigarette space.”)).

Response to Proposed Finding No. 72:

Respondents have no specific response.

73. Altria viewed JLI as a threat to its core business, attributing the accelerated decline in
cigarette sales to the growth of e-vapor and . (PX1268 (Altria) at 3 (in
camera); PX1041 (Altria) at 005-007 (in camera), PX1041 (Altria) at 003-004; PX9039
(Altria Earnings Call Transcript, Jan. 30, 2020) at 007; PX9030 (Altria Earnings Call
Slides, Jan. 30, 2020) at 019.

Response to Proposed Finding No. 73:

Respondents have no specific response.

74.

at 006 (in camera); see also PX1166 (Altria) at 007 (|

(in camera); PX1172 (Altria) at 007 (Willard
interview with the Wall Street Journal dated March 23, 2019); see CCFF 949 94-117, 1794-
802, below).

Response to Proposed Finding No. 74:

Respondents have no specific response. To the extent Complaint Counsel relies on its
Proposed Findings in CCFF 9 94-117 and 1794-802, Respondents incorporate their responses to
those Proposed Findings herein.

2. Closed-System E-Cigarettes

75.  There are two main types of e-cigarettes: closed-system cigarettes and open tank e-
cigarettes. (See CCFF 99 210-37, below).

24


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 35 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 75:

The Proposed Finding is incomplete and misleading because it omits reference to cig-a-
likes and pods. Cig-a-likes and pods are two distinct types of closed-system e-cigarettes that, the
evidence demonstrates, should be in separate markets for purposes of the Court’s antitrust analysis.
(RFF 44 1387-414; RCoL 99 58-59).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 210-37,
Respondents incorporate their responses to those Proposed Findings herein.

76. Closed system e-cigarettes are those with pods or cartridges that are prefilled with nicotine
liquids. The pods or cartridges are not meant to be refilled by users. (Huckabee (Reynolds)
Tr. 384 (“[C]llosed-system terminology refers specifically to the cartridge or pod or tank
which is not meant to be refillable.”); Farrell (NJOY) Tr. 207, 210 (“Closed systems are
comprised of a battery and a container that is referenced in a variety of ways, either called
pods, cartridges, capsules, tanks, but suffice it to say there is a battery and then a container
that comes prefilled with liquid, contains nicotine.”); King (PMI) Tr. 2341-42; PX7035
(Masoudi (JLI), Dep. at 107); PX7022 (Begley (Altria), Dep. at 74)).

Response to Proposed Finding No. 76:

Respondents have no specific response.

77. “Closed systems are comprised of . . . a battery and then a container that comes prefilled
with liquid [that] contains nicotine.” (Farrell (NJOY) Tr. 207, 209-10; Schwartz (Altria)
Tr. 1851-52; see Willard (Altria) Tr. 1352 (“[T]he cigalike product, in some respects, bears
some similarity to these pod-based products in that you can unscrew the top part of that
cigarette-looking thing, and I guess technically one could call the top part the pod and the
bottom part the battery, but that's not the way consumers looked at it.”)).

Response to Proposed Finding No. 77:

Respondents have no specific response except to note that the cited testimony confirms
that cig-a-likes are distinguishable from pod-based products, and that consumers viewed them as
such.

78. Closed system e-cigarettes can be sold as a kit including the battery and the prefilled pod

or cartridge, or as separate components. (Farrell (NJOY) Tr. 214-15; PX7009 (Burns (JLI),
IHT 022-23)).
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Response to Proposed Finding No. 78:

Respondents have no specific response.

79. Closed system e-cigarettes can take an array of forms or “form factors.” (Huckabee
(Reynolds) Tr. 384-85; Farrell (NJOY) Tr. 210-11; King (PMI) Tr. 2342; PX4014 (Altria)
at 030).

Response to Proposed Finding No. 79:

Respondents have no specific response.

80. Cigalikes and pod-based products are closed system e-cigarettes. (Huckabee (Reynolds)
Tr. 384-85 (“Q. Do you consider cigalike vapor products to be a closed system? A. I do.
Q. And do you consider pod products to be a closed system? A. I do.”); Crozier (Sheetz)
Tr. 1492-93 (describing how Sheetz sells “a mix of pods and cigalike products in our e-
cigarette assortment” which are closed-system); Begley (Altria) Tr. 969 (“Q. Cigalikes are
closed-system e-vapor products? A. They are.”); Farrell (NJOY) Tr. 206-07, 210-11;
PX4029 (Altria) at 007 (copied below); PX2579 (JLI) at 181; PX7022 (Begley (Altria),
Dep. at 74, 169)).

(PX4029 (Altria) at 007).
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Response to Proposed Finding No. 80:

Respondents have no specific response except to note that, contrary to Complaint
Counsel’s proposed market definition, the slide pictured in the Proposed Finding expressly

distinguishes between cig-a-likes and pods. (PX4029 (Altria) at 007).

81. Cigalike and pod-based e-cigarettes may or may not contain nicotine salts. (O’Hara (JLI)
Tr. 504-05 (“The original myblu did not have nicotine salts.”); PX4015 (Altria) at 012;
PX4115 (Altria) at 010; PX3005 (ITG) at 008, 022-23 (in camera); Farrell

(in camera); PX7012
(Eldridge (ITG), Dep. at 168); PX7013 (Brace (Altria), Dep. at 181-82) (describing that
MarkTen Elite did not have nicotine salts but “MarkTen Bold Classic and MarkTen Bold
Menthol had nicotine salts™); PX1166 (Altria) at 021 (in camera)).

Response to Proposed Finding No. 81:

Respondents have no specific response except to note that although MarkTen Bold
(mentioned in the parenthetical in the Proposed Finding) had some nicotine salts, it did not employ
the right salts formula and could not mimic the nicotine experience of a cigarette, and thus was a
commercial failure. (RFF 9 638-51, 756-58).

82. Cigalike and pod-based products can have an array of nicotine strengths. (Begley (Altria)

Tr. 982 (discussing PX9000 (Altria) at 017); Huckabee (Reynolds) Tr. 395; Farrell (NJOY)

Tr. 228-29, 341-42 (in camera); Gardner (Altria) Tr. 2673-75); PX7025 (Burns (JLI), Dep.
at 45-46); PX4115 (Altria) at 010; PX4014 (Altria) at 030).

Response to Proposed Finding No. 82:

Respondents have no specific response.

a) Cigalikes

83. “[A] cigalike product will be narrow and tubular in nature, similar to a traditional
cigarette.” (Huckabee (Reynolds) Tr. 385; Farrell (NJOY) Tr. 210-11, 213-14 (stating that
a cigalike is “generally longer than it is wide, and reminds someone of a combustible
cigarette.”); (Gifford (Altria) Tr. 2721-22; PX4029 (Altria) at 007; PX7026 (Gardner
(Altria), Dep. at 48)).
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Response to Proposed Finding No. 83:

Respondents have no specific response.

Some cigalikes are disposable and “designed for one time use.” (Farrell (NJOY) Tr. 213;
Farrell (NJOY) Tr. 212-14, 285 (in camera), 290 (in camera), 361; Crozier (Sheetz) Tr.
1491; PX9101 at 004; PX7026 (Gardner (Altria), Dep. at 48-49); PX7012 (Eldridge (ITG),
Dep. at 49); PX7019 (Crozier (Sheetz), Dep. at 55-56)).

Response to Proposed Finding No. 84:

Respondents have no specific response.

Some cigalikes have rechargeable batteries, and these cigalikes are not considered
disposable. (See Farrell (NJOY) Tr. 212-14; PX9101 at 005; PX7026 (Gardner (Altria),
Dep. at 48-49)).

Response to Proposed Finding No. 85:

Respondents have no specific response.

b) Pod-Based Products

“Pod products can vary. [Reynolds’] product is more rectangular in nature, larger, and not
tubular or similar to a traditional cigarette.” (Huckabee (Reynolds) Tr. 385; Farrell (NJOY)
Tr. 210-11, 214). Pod-based products can look like a USB drive. (O’Hara (JLI) Tr. 496;
Begley (Altria) Tr. 1095 (in camera); Farrell (NJOY) Tr. 210).

Response to Proposed Finding No. 86:

Respondents have no specific response.

Pod-based e-cigarettes are designed to be used with disposable pods or cartridges that come
prefilled with liquid nicotine and attach to the device. (Crozier (Sheetz) Tr. 1487-89; King
(PMI) Tr. 2346; Farrell (NJOY) Tr. 214-15; Gifford (Altria) Tr. 2722; PX7035 (Masoudi
(JLI), Dep. at 107)).

Response to Proposed Finding No. 87:

Respondents have no specific response.

Pod-based e-cigarettes are also referred to as “hybrid.” (Begley (Altria) Tr. 1041 (in
camera); Gifford (Altria) Tr. 2722).

Response to Proposed Finding No. 88:

Respondents have no specific response.
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3. Open-System E-Cigarettes

89.  “Open system describes the ability of a consumer to refill a cartridge or tank in the device
with a fluid, different than a closed system, which is a sealed cartridge or pod.” (Huckabee
(Reynolds) Tr. 383; Farrell (NJOY) Tr. 207-09; King (PMI) Tr. 2342; Crozier (Sheetz) Tr.
1492; PX7035 (Masoudi (JLI), Dep. at 107)).

Response to Proposed Finding No. 89:

Respondents have no specific response.

90. Open-tank e-cigarettes are “typically sold in vape shops.” (Huckabee (Reynolds) Tr. 386-
87; Farrell (NJOY) Tr. 208; Begley (Altria) Tr. 972-73; Gifford (Altria) Tr. 2756; PX4029
(Altria) at 008; Gifford (Altria) Tr. 2741; Crozier (Sheetz) Tr. 1494-95 (“Generally
speaking, vape shops sell more of the open systems and C-stores sell more pod systems
and cigalike-type products.”).

Response to Proposed Finding No. 90:

Respondents have no specific response.

91. The term “open tank e-cigarettes” is interchangeable with “open system e-cigarette.”
(Begley (Altria) Tr. 969).

Response to Proposed Finding No. 91:

Respondents have no specific response.

B. E-CIGARETTES ARE STRATEGICALLY IMPORTANT TO TOBACCO COMPANIES

92.  As cigarettes sales declined and e-cigarette sales rose, e-cigarettes became strategically
important to tobacco companies, who invested for the long term. (See CCFF 99 59-74,
above).

Response to Proposed Finding No. 92:

Respondents have no specific response except to note that_

To the extent Complaint Counsel relies on its Proposed Findings in CCFF q9 59-74,

Respondents incorporate their responses to those Proposed Findings herein.
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1. Altria Was Committed to E-Cigarette Leadership
93.  Altria is the leading tobacco company in the United States. (See CCFF q 119, below).

Response to Proposed Finding No. 93:

To the extent the Proposed Finding is stating that Altria’s subsidiary Philip Morris USA is
the largest U.S. cigarette company, Respondents have no specific response. To the extent
Complaint Counsel relies on its Proposed Finding in CCFF 9 119, Respondents incorporate their
response to that Proposed Finding herein.

94, As early as 2016, Altria believed that e-cigarettes represented a “significant long-term
opportunity.” (PX7022 (Begley (Altria), Dep. at 92-94); PX4040 (Altria) at 018 (“Nu Mark
2016-2018 Strategic Plan”) (“E-Vapor Category Represents a Significant Longer-Term
Opportunity”); PX7023 (Fernandez (Altria), Dep. at 181-82)). In 2016, there were already
more adult vapers than adult dippers or adult large mass cigar smokers. (PX4040 (Altria)
at 018). Jody Begley, Altria’s current EVP and COO and former President and General
Manager of Nu Mark, testified that Altria saw a long-term opportunity in the e-cigarette
market because “there is a significant consumer base that are interested in [e-cigarette]
products.” (PX7022 (Begley (Altria), Dep. at 92-94)).

Response to Proposed Finding No. 94:

The Proposed Finding is incomplete and misleading without additional context. The first

wave of adult vapers were primarily dual users, and many tried and rejected vapor products.

ex1135 At o003,

- Nicotine satisfaction is the number one requirement for adult smokers, (RFF 9 704),
and Altria recognized that “cig-a-like products were not going to be of sufficiently deep and broad
appeal . . . to convert large numbers of [smokers],” (PX7007 Murillo (Altria/JLI) IHT at 117).
“[TThe whole category changed when JUUL introduced their product to one that was really pod-
based and delivered high nicotine satisfaction, and [Altria] had nothing in that space.” (PX7014

Baculis (Altria) Dep. at 125).
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95.

(Begley (Altria) Tr. 1019-

20) (in camera)).

Response to Proposed Finding No. 95:

Respondents have no specific response.

96. Howard Willard testified that while he was CEO and COO of Altria, one of Altria’s
“strategic initiatives” was to attain a leading position in the U.S. e-vapor market. The
decline in traditional cigarettes and growth in e-cigarettes “was one of the elements that
made focusing on the e-vapor category attractive.” (Willard (Altria) Tr. 1146-47; see also
PX1172 (Altria) at 007 (Willard interview with the Wall Street Journal dated March 23,
2019); PX1268 (Altria) at 003 (in camera); PX7006 (Crosthwaite (Altria/JLI), IHT at 78-
79) (in camera)).

Response to Proposed Finding No. 96:

Respondents have no specific response except to note that, as early as 2017, Altria stated
that it could participate in the e-cigarette space in “multiple ways,” including “through organic
product development” and through “acquisitions,” (RX0176 (Altria) at 136, 156; RFF 4] 340), the
“two pathways” it was pursuing when it announced the discontinuation of Nu Mark’s remaining
e-vapor products on December 7, 2018, (RFF § 1074 (quoting Gifford (Altria) Tr. 2842)).

97. Willard testified that Altria wanted to achieve leadership in the e-vapor category and “spent

well over half a billion dollars, maybe up to a billion dollars, investing in the e-vapor
category.” (Willard (Altria) Tr. 1341).

Response to Proposed Finding No. 97:

Respondents have no specific response except to note that, as early as 2017, Altria stated
that it could participate in the e-cigarette space in “multiple ways,” including “through organic
product development” and through “acquisitions,” (RX0176 (Altria) at 136, 156; RFF q 340), the
“two pathways” it was pursuing when it announced the discontinuation of Nu Mark’s remaining

e-vapor products on December 7, 2018, (RFF q 1074 (quoting Gifford (Altria) Tr. 2842)).
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98. Begley testified that in November 2017, he told investors Altria’s long term goal was to
the lead the U.S. e-vapor category and that Altria “fully expected” to achieve its long-term
goals. (Begley (Altria) Tr. 978-79; PX1229 (Altria) at 007 (in camera); PX4014 (Altriai at

029; see also Begley (Altria) Tr. 965, 1021-22 (in camera); PX4042 (Altria) at 006
(in camera)).

Response to Proposed Finding No. 98:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the cited statement that Altria expected to achieve its long-term goals, Nu Mark had not
even launched its pod-based product, Elite, and thus did not yet know how that product would
perform on the market. (Schwartz (Altria) Tr. 1871). Knowing whether Elite could be successful
is a critical piece of information in assessing Nu Mark’s portfolio, as pod-based products came to
dominate the market by 2018 and were necessary for any company seeking to compete. (RFF
99 563-65, 1325). Moreover, as of this time, Altria had not yet concluded the comprehensive
assessment of Nu Mark’s existing e-vapor portfolio that took place after Willard restructured
Altria’s leadership in mid-May 2018. (RFF 99 579-747, 839-77). The evidence shows that, by the
end of this assessment, Altria’s scientists, regulatory affairs employees, and leadership concluded
that Nu Mark’s existing products were not capable of competing in the category and were unlikely
to obtain FDA approval. (RFF 99 579-747, 839-77). As a reflection of this assessment that Nu
Mark’s existing portfolio was inadequate, Altria announced on October 5, 2018, that it was
launching Growth Teams to start from scratch and to try to develop new e-vapor products. (RFF
99 898-916, 962-70). The Growth Teams were a long-term effort; Altria hoped that, if the teams
were able to develop a new product, it would have taken at least five years—if everything went
perfectly—for such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining that
“bas[ed] . . . on what [he] was told,” a product from the Growth Teams was “five to ten years”
from market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were

“five to six years away from a potential product” if all deadlines were met)). It would not have
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made sense for Altria to commit the resources necessary to start from scratch with product
development if it believed that Nu Mark’s existing portfolio could be competitive. (RFF 94 898-
916, 1604-11).

99. Begley testified that at the time of his Investor Day remarks in November 2017, he believed
that Nu Mark had a portfolio of products that could potentially compete into the future.
(Begley (Altria) Tr. 979 (“Q. And so you did, in fact, believe at the time that NuMark had
a portfolio of products that could potentially compete into the future? A. We did, but, again,
it was early days for a number of the product formats.”))

Response to Proposed Finding No. 99:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the cited statement, Nu Mark had not even launched its pod-based product, Elite.
(Schwartz (Altria) Tr. 1871). Instead, Nu Mark was competing at the time only in cig-a-likes,
which the undisputed evidence shows were a declining category that were being overtaken by pod-
based products. (RFF 99 276-300, 390, 1324-29). Moreover, as of this time, Altria had not yet
concluded the comprehensive assessment of Nu Mark’s existing e-vapor portfolio that took place
after Willard restructured Altria’s leadership in mid-May 2018. (RFF 99 1083-84). The evidence
shows that, by the end of this assessment, Altria’s scientists, regulatory affairs employees, and
leadership concluded that Nu Mark’s existing products were not capable of competing in the
category and were unlikely to obtain FDA approval. (RFF 99 579-747, 839-77). As a reflection
of this assessment that Nu Mark’s existing portfolio was inadequate, Altria announced on October
5, 2018, that it was launching Growth Teams to start from scratch and to try to develop new e-
vapor products. (RFF 99 898-916, 962-70). The Growth Teams were a long-term effort; Altria
hoped that, if the teams were able to develop a new product, it would have taken at least five
years—if everything went perfectly—for such a product to reach the market. (Garnick (Altria) Tr.
1661-62 (explaining that “bas[ed] . . . on what [he] was told,” a product from the Growth Teams

was “five to ten years” from market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining
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that Growth Teams were “five to six years away from a potential product” if all deadlines were
met)). It would not have made sense for Altria to commit the resources necessary to start from
scratch with product development if it believed that Nu Mark’s existing portfolio could be
competitive. (RFF 9 898-916, 1604-11).

100. In November 2017, Altria’s former Chairman and CEO, Marty Barrington, told investors,

“[s]Jo we’ll be clear: We aspire to be the U.S. leader in authorized, non-combustible,
reduced-risk products.” (PX9000 (Altria) at 005 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 100:

Respondents have no specific response except to note that, as Willard explained in the
context of discussing the November 2017 Investor Day presentation referenced in the Proposed
Finding, while Altria aspired to become the leader in e-vapor, it had not achieved that goal as of
November 2017; it was “a distant player.” (Willard (Altria) Tr. 1341; see also PX7013 Brace
(Altria) Dep. at 174-75 (agreeing that “[m]any” of Nu Mark’s “aspirations” failed to come true)).
Respondents further note that the Investor Day presentation explained that Altria could pursue
leadership in e-vapor in “multiple ways,” including “through organic product development” and
through “acquisitions,” (RX0176 (Altria) at 136, 156; RFF 9§ 340), the “two pathways” it was
pursuing when it announced the discontinuation of Nu Mark’s remaining e-vapor products on
December 7, 2018, (RFF 9 1074 (quoting Gifford (Altria) Tr. 2842)).

101. Begley testified that Nu Mark’s long-term goal of leading the U.S. e-vapor category was
set before Begley became President and General Manager of Nu Mark. Begley testified he

believed Altria’s board was aligned with Nu Mark’s long-term goal. (Begley (Altria) Tr.
966-67.)

Response to Proposed Finding No. 101:

Respondents have no specific response.

102. Begley testified that Nu Mark wanted to build a portfolio of e-vapor products because it
didn’t know which product platforms were going to be successful or how the market was
going to evolve. As a result, Nu Mark thought it was important to place as many bets as it
could in the closed-system market. (Begley (Altria) Tr. 967-69 (discussing (PX4040
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(Altria) at 007 (“Nu Mark 2016-2018 Strategic Plan”)); Begley (Altria) Tr. 979-80
(discussing PX4014 (Altria) at 030)).

Response to Proposed Finding No. 102:

Respondents have no specific response except to note that, notwithstanding this viewpoint,
Nu Mark did not even launch a pod-based product until February 2018. (Schwartz (Altria) Tr.
1871). Nu Mark did not have a pod-based product with nicotine salts—the format that was
overwhelmingly preferred by consumers and was driving the growth in e-vapor category. (RFF
0 226-36, 341-44, 398-400, 1503-04, 1513). Instead, as of November 2017, Nu Mark was
competing at the time only in cig-a-likes, which the undisputed evidence shows were a declining
category that were being overtaken by pod-based products. (RFF 94 276-300, 390, 1324-29).

103.  Although he acknowledged that Altria had not achieved its goals, Willard testified that in
February 2018, it was Altria’s goal to achieve sustained long-term leadership in the e-vapor
category. (Willard (Altria) Tr. 1151, 1155-56; see also PX9045 at 007 (2018 CAGNY
Conference Remarks by Howard Willard, Feb. 21, 2018) (“Of course, the e-vapor category
continues to evolve, and leadership has changed hands numerous times over the past seven
years. Sustained, long-term leadership won’t be achieved overnight. Nu Mark has a diverse
product portfolio and a pipeline of promising products in development. We believe it is
well positioned to achieve long-term leadership in the category, bolstered by our
companies’ world-class marketing, sales and distribution and regulatory capabilities.”);
PX9045 at 006 (“Nu Mark’s goal is to lead the U.S. e-vapor category with a portfolio . .

7).

Response to Proposed Finding No. 103:

Respondents have no specific response.

104.  Willard testified that in February 2018, it was Altria’s strategy to use part of the income
generated from its traditional business in innovation and harm reduction, which included
investments in e-cigarettes. (Willard (Altria) Tr. 1151, 1154; see also PX9045 at 005 (2018
CAGNY Conference Remarks by Howard Willard, Feb. 21, 2018)).

Response to Proposed Finding No. 104:

Respondents have no specific response.
105. In February 2018, Marty Barrington, Altria’s CEO, said in his prepared remarks for the

2018 Consumer Analyst Group of New York (CAGNY) Conference, “We aspire to be the
U.S. leader in authorized, non-combustible, reduced-risk products. The range of tobacco
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products available in the U.S. is diverse when compared to many international markets,
and different product platforms appeal to different U.S. adult tobacco consumers. That’s
why we’re taking a portfolio approach, focusing on the three most promising platforms for
U.S. adult tobacco consumers: smokeless tobacco and oral nicotine-containing products,
e-vapor and heated tobacco.” (PX9045 (Altria) at 002).

Response to Proposed Finding No. 105:

Respondents have no specific response.

106. In May 2018, Nu Mark remained interested in building a portfolio of e-vapor products.
(Begley (Altria) Tr. 969; see Willard (Altria) Tr. 1371-72).

Response to Proposed Finding No. 106:

The Proposed Finding is incomplete and misleading without additional context. In the
portion of Begley’s testimony just before that cited here, Begley provided context for this answer:

Q. When you left NuMark at the end of May 2018, the company was still interested
in building a portfolio of e-vapor products, correct?

A. Well, we were, but there appeared to be an emerging product that was leading
in the space that had the ability to convert adult smokers, and that was JUUL.

Q. Nonetheless, when you left NuMark at the end of May 2018, NuMark remained
interested in building a portfolio of e-vapor products, correct?

A. That was the strategy at the time.

(Begley (Altria) Tr. 968-969 (emphasis added to Complaint Counsel’s omission)).

Moreover, the fact that Nu Mark was interested in building a portfolio of e-vapor products
has no bearing on the company’s likelihood of achieving that goal. Ultimately, Altria was not able
to develop or acquire a single e-vapor product that appealed to adult smokers, nevermind a
portfolio. (RFF 99 596-747, 1501-31). And if a product could not convert adult smokers, it would
not be commercially successful and could not obtain regulatory approval. (RFF 99 76, 81, 596-
613, 743-47)

107. In December 2018, Willard was quoted in an Altria press release as saying that Altria

“remain[s] committed to being the leader in providing adult smokers innovative alternative
products that reduce risk, including e-vapor.” (PX9080 at 001). As part of the transaction
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with JLI, Altria committed to participate in the e-vapor business exclusively through JLI.
(PX1181 (Altria) at 067 (E-Vapor Update, Dec. 2018) (“[S]elected transaction terms [...]
Altria commits to conduct e-vapor operations exclusively through [JLI]”); PX1265 (Altria)
at 002 (Email from Murray Garnick, Dec. 10, 2018) (“[O]ur participation in e[-]vapor area
will be exclusively through [JLI].”); Pritzker (JLI) Tr. 912 (“Q. During the course of
negotiations with Altria, you told Mr. Willard and Mr. Gifford that, post-transaction, Altria
would need to participate in e-vapor exclusively through JLI, correct? A. That is correct .

)

Response to Proposed Finding No. 107:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the press release quoted in the Proposed Finding, Altria’s commitment manifested itself in
the Growth Teams that had been announced on October 5, 2018. (RFF 9 962-70). Altria launched
Growth Teams to start from scratch and to try to develop new e-vapor products. (RFF 99 898-916,
962-70). The Growth Teams were a long-term effort; Altria hoped that, if the teams were able to
develop a new product, it would have taken at least five years—if everything went perfectly—for
such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining that “bas[ed] . . . on
what [he] was told,” a product from the Growth Teams was “five to ten years” from market
introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were “five to six
years away from a potential product” if all deadlines were met)). It would not have made sense
for Altria to commit the resources necessary to start from scratch with product development if it
believed that Nu Mark’s existing portfolio could be competitive. (See RFF 9 898-916, 1604-11).
Further, the noncompete, which is referenced in the second sentence of the Proposed Finding,
expressly provides that it is operative only while the Services Agreement is in effect. (RFF 9 1128;
PX1276 (JLI) at 025 § 3.1). To the extent the Proposed Finding is intended to imply that Altria
discontinued its e-cigarette business as a result of an agreement with JLI and/or as a pre-condition
of the transaction, that implication is contradicted by the evidence. The evidence demonstrates

that there was no agreement to withdraw Altria’s e-vapor products as a precondition to the
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transaction and that Altria instead decided to discontinue those products for independent reasons.
(RFF 94/ 938-51, 1074-91).

108. In a 2019 interview with the Wall Street Journal, Willard acknowledged the critical
importance of Altria’s participation in e-vapor in view of changing market dynamics: “At
a time when e-vapor is going to grow rapidly and likely cannibalize the consumers we have
in our core business, if you don’t invest in the new areas you potentially put your ability to
deliver that financial result at risk.” (PX1172 (Altria) at 007).

Response to Proposed Finding No. 108:

Respondents have no specific response except to note that the cited source also observes
that “Altria’s MarkTen e-cigarettes, launched nationally in 2014, had a look, shape and feel that
mimicked a traditional cigarette, based on Altria’s belief that smokers were looking to switch to
something that felt familiar. Ultimately sales didn’t support that idea.” (PX1172 (Altria) at 009).
By contrast, sales for JUUL, which “looked nothing like cigarettes,” “surged.” (PX1172 (Altria)

at 009).

2. Other Tobacco Companies Committed to Significant Long-Term
Investments in E-Cigarettes

109.

(See CCFF 99 110-14,
Morris International (“PMI”), another tobacco company, has
invested in e-cigarettes. 115-17, below).

163-82, below). Phili

(See CCFF 94 110-17, below). All of the tobacco companies,
except for Altria, continue to invest and compete in the e-vapor segment today. (See CCFF
19 132, 169, 178, 185, below).

Response to Proposed Finding No. 109:

The Proposed Finding is incomplete and misleading without additional context. Although
Reynolds and ITG continue to invest in e-cigarettes notwithstanding losses, both companies are
currently on the market with the format that is overwhelmingly preferred by consumers: a pod-
based product with nicotine salts. (RFF 99 243(d), 258(a), 1284-86, 1299-1307, 1315-37). Nu

Mark did not have such a product on the market. (RFF 49478, 571, 627-28, 638-51).

38


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 49 of 1447 * PUBLIC *
PUBLIC

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 110-17, 132,

163-82, and 185, Respondents incorporate their responses to those Proposed Findings herein.

110.

. (Huckabee
(Reynolds) Tr. 406-07 (in camera)).

Response to Proposed Finding No. 110:

The Proposed Finding is incomplete and misleading without additional context. Although
Reynolds continues to invest in e-cigarettes notwithstanding losses, it is currently on the market
with the format that is overwhelmingly preferred by consumers: a pod-based product with nicotine
salts. (RFF 9 243(d), 246, 1284-86, 1299-307, 1315-37). And Reynolds’s consumer testing has
indicated that “Alto rates significantly higher than any other nicotine salt Pod Mod product on a
number of key consumer attributes and purchase intent.” (RX1456 (JLI) at 001; RFF q 1300).

I11.

. (Huckabee
(Reynolds) Tr. 406-07, 416-18) (in camera); PX8009 at 017 (§ 50) (Gardner (Reynolds),
Decl.) (in camera); see also King (PMI) Tr. 2379)).

Response to Proposed Finding No. 111:

The Proposed Finding is incomplete and misleading without additional context. Although
Reynolds continues to invest in e-cigarettes notwithstanding losses, it is currently on the market
with the format that is overwhelmingly preferred by consumers: a pod-based product with nicotine
salts. (RFF 9 243(d), 246, 1284-86, 1299-307, 1315-37). And Reynolds’s consumer testing has
indicated that “Alto rates significantly higher than any other nicotine salt Pod Mod product on a
number of key consumer attributes and purchase intent.” (RX1456 (JLI) at 001; RFF 9§ 1300).

112.
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(PX8011 at 007-08 (9 35) (Eldridge (ITG), Decl.)) (in camera)).

Response to Proposed Finding No. 112:

The Proposed Finding is incomplete and misleading without additional context. Although
ITG continues to invest in e-cigarettes notwithstanding losses, it is currently on the market with
the format that is overwhelmingly preferred by consumers: a pod-based product with nicotine salts.
(RFF 94 258(a), 1315-37).

113. Eldridge testified that ITG remains committed to competing in e-vapor due to “an
opportunity for growth.” (PX7012 (Eldridge (ITG), Dep. at 188-89)).

Response to Proposed Finding No. 113:

Respondents have no specific response except to note that ITG currently has a pod-based
product on the market with nicotine salts. (RFF 99 258(a), 1315-23).

114.

(PX3071 (ITG) at 002-05 (in camera)).

Response to Proposed Finding No. 114:

The Proposed Finding is incomplete and misleading without additional context. Although
ITG continues to invest in e-cigarettes notwithstanding losses, it is currently on the market with
the format that is overwhelmingly preferred by consumers: a pod-based product with nicotine salts.
(RFF 94 258(a), 1315-37).

115. Martin King, CEO of PMI America, testified that PMI started to develop e-cigarettes in
2008, with investments in research and development and personnel. PMI believes it is
important to be able to participate in the e-cigarette business as a tobacco company. (King
(PMI) Tr. 2371-72 (“There are obviously a lot of people that have been able to switch to
e-cigarettes, so it's a very viable, very important segment, and we've always felt it was very
important that we be able to participate in that segment. We've put a great deal of time and
effort into having the very best possible products to place there.”), 2374-78 (referring to
2008), 2379-80 (“[T]he investors and others were adamant that companies like PMI and
Altria address the e-cigarette space and have some way to compete and make sure that
they're not being disrupted, and it would have been, I think, unusual for a major tobacco
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company at the time not to have some initiative or way to deal with the growth of e-
cigarettes.”)).

Response to Proposed Finding No. 115:

Respondents have no specific response.

116.

(King (PMI) Tr. 2382-83) (in camera).

Response to Proposed Finding No. 116:

Respondents have no specific response except to note

I M 1 (61

‘

117.
(King (PMI) Tr. 2383) (in camera).

Response to Proposed Finding No. 117:

The Proposed Finding is incomplete and misleading without additional context.

C. THE MARKET FOR CLOSED-SYSTEM E-CIGARETTES IN THE UNITED STATES IS
DOMINATED BY A SMALL GROUP OF COMPETITORS

118. Prior to December 2018, closed-system U.S. industry participants viewed their major
competitors as JUUL, Reynolds, Altria, Logic, NJOY, and Blu. (Farrell (NJOY) Tr. 226-
27; Huckabee (Reynolds) Tr. 39092, 408 (in camera); PX7012 (Eldridge (ITG), Dep. at
99-100, 170-71, 194); see also PX1229 (Altria) at 012; PX2061 (JLI) at 032).

41


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 52 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 118:

The Proposed Finding is inaccurate, incomplete, and misleading without additional context
to the extent that it suggests that Altria’s subsidiary Nu Mark was a significant competitor in the
e-vapor industry prior to December 2018. Nu Mark did not have a pod-based product with nicotine
salts—the format that was overwhelmingly preferred by consumers and was driving the growth in
e-vapor category. (RFF §276-300, 390, 1324-29). Even after Elite entered the marketplace, Nu
Mark’s market share was declining precipitously: by September 2018, Nu Mark’s unit share had
declined to 7.5 percent, (RFF q 1441), and by November 2018, Nu Mark’s dollar share had
declined to only 4.7 percent, (RFF 9 1443). This was because Nu Mark’s market share was heavily
weighted toward declining cig-a-like products. (RFF 9 1436-43).

1. Altria

119.  Altria is the leader for tobacco products in the U.S. (Huckabee (Reynolds) Tr. 372; PX2010
(JLI) at 001 (quoting Kevin Burns, JLI CEO, discussing JLI’s affiliation and partnership
with “the largest tobacco company in the U.S.”); PX9017 (Altria Group, Inc. Form 10-K)
at 005 (“PM USA is the largest cigarette company in the United States,” Marlboro “has
been the largest-selling cigarette brand in the United States for over 40 years,” and “USSTC
is the leading producer and marketer of MST”); PX8011 at 006 (9 28) (Eldridge (ITG),
Decl.) (“Given Altria’s resources as the largest tobacco company in the U.S ... .”).

Response to Proposed Finding No. 119:

Respondents agree that Altria’s subsidiary Philip Morris USA is the largest U.S. cigarette
company. To the extent the Proposed Finding is intended to imply that Altria’s size would translate
into success as an e-vapor company, the Proposed Finding is incorrect. Altria’s history shows that
it has been unsuccessful in internally developing reduced-risk alternatives to combustible
cigarettes, and additionally was unsuccessful, before the transaction with JLI in December 2018,
in finding a viable e-cigarette product or company to purchase or invest in. (RFF 99 174-202, 301-
17, 324-31, 596-747).

120.  Altria is a holding company. (PX9017 (Altria Group, Inc. Form 10-K) at 004).
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Response to Proposed Finding No. 120:

Respondents have no specific response.

121.  Altria wholly owns Philip Morris USA Inc. (“PM USA”), which “is engaged in the
manufacture and sale of cigarettes in the United States.” (PX9017 (Altria Group, Inc. Form
10-K) at 004).

Response to Proposed Finding No. 121:

Respondents have no specific response.

122.  Altria wholly owns U.S. Smokeless Tobacco Company LLC (USSTC). “USSTC is the
leading producer and marketer of MST [most smokeless tobacco] products. The smokeless
products segment includes the premium brands, Copenhagen and Skoal, and value brands,
Red Seal and Husky. Substantially all of the smokeless tobacco products are manufactured
and sold to customers in the United States.” (PX9017 (Altria Group, Inc. Form 10-K) at
004-05).

Response to Proposed Finding No. 122:

Respondents have no specific response.

123.  Howard Willard testified that Altria’s strategy was to participate in all of the major tobacco
categories during his tenure as chairman and CEO. (Willard (Altria) Tr. 1145).

Response to Proposed Finding No. 123:

Respondents have no specific response.

124.  Altria never manufactured or sold open tank e-cigarettes. (Garnick (Altria) Tr. 1693;
PX7014 (Baculis (Altria), Dep. at 79-80); PX4029 (Altria) at 021; see also Crozier (Sheetz)
Tr. 1494).

Response to Proposed Finding No. 124:

Respondents have no specific response.
a) Nu Mark

125.  In2012, Altria established its Nu Mark operating company with the goal of developing and
marketing innovative tobacco products, including e-cigarette products, for adult tobacco
consumers. (JX0001 at 002 (] 12)).

Response to Proposed Finding No. 125:

Respondents have no specific response.
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126.  Nu Mark was an Altria operating company responsible for competing in the e-cigarette
space in the United States. (Begley (Altria) Tr. 961-62 (“Q. NuMark was responsible for
competing in the e-vapor space in the United States? A. That’s correct.”); PX9017 (Altria
Group, Inc. Form 10-K) at 005 (“Nu Mark participated in the e-vapor category and
developed and commercialized other innovative tobacco products.”)).

Response to Proposed Finding No. 126:

Respondents have no specific response.

127.  Nu Mark was Altria’s innovation company that focused primarily on e-vapor products.
(Quigley (Altria) Tr. 1937-38).

Response to Proposed Finding No. 127:

Respondents have no specific response.

128. “In 2018 and 2017, Altria’s subsidiaries purchased certain intellectual property related to
innovative tobacco products.” (PX9017 (Altria Group, Inc. Form 10-K) at 005).

Response to Proposed Finding No. 128:

Respondents have no specific response.

129.  Until October 25, 2018, Altria, through Nu Mark, sold the MarkTen Elite and Apex pod-
based products; until December 2018, Nu Mark sold the MarkTen cigalikes, and Green
Smoke cigalikes. (PX9114 (Altria) at 002; PX4029 (Altria) at 021; PX0015 (Altria) at 007-
09 (Altria Response to Request for Additional Information and Documentary Materials
dated Oct. 8, 2019) (in camera). Cigalikes sold under the MarkTen brand included
MarkTen Bold, MarkTen XL, and MarkTen. (O’Hara (JLI) Tr. 506; PX9114 (Altria) at
009, 012). MarkTen XL was a larger version of MarkTen (PX7034 (Mountjoy (Altria),
Dep. at 57)), and MarkTen XL had several varieties, including MarkTen Bold. (PX7015
(Gogova (Altria), Dep. at 30)).

Response to Proposed Finding No. 129:

Respondents have no specific response except to note that Apex was available only through
e-commerce and Green Smoke was available primarily through e-commerce. (RFF 9§ 1518;
PX9080 (Altria) at 001).

130. In June 2018, Howard Willard publicly said that the “primary products that we [Altria]
have in distribution at retail in large numbers of stores are the original MarkTen, the

MarkTen Bold product with nicotine salts, and then MarkTen Elite.” (PX9047 (Altria) at
009 (Altria’s Q2 2018 Earnings Call)).
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Response to Proposed Finding No. 130:

Respondents have no specific response except to note that the MarkTen Bold products
mentioned in the parenthetical in the Proposed Finding did not have the correct formula for
nicotine salts and were in the declining cig-a-like format. (RFF 9 638-51, 1324-39, 1509).

131.  Altria stopped selling MarkTen Elite and Apex after Altria announced it would remove the

products from the market on October 25, 2018. (PX9114 (Altria) at 002; Willard (Altria)
Tr. 1239-45, 1274, 1277).

Response to Proposed Finding No. 131:

Respondents have no specific response.

132. “In December 2018, Altria announced the decision to refocus its innovative product
efforts, which included Nu Mark’s discontinuation of production and distribution of all e-
vapor products.” (PX9017 (Altria) at 004 (Form 10-K, Feb. 2019)). Altria stopped selling
all MarkTen cigalikes and Green Smoke cigalikes after it announced on December 7, 2018
that it would discontinue production and distribution of those products. (PX9080 (Altria)
at 001; Willard (Altria) Tr. 1274, 1277).

Response to Proposed Finding No. 132:

Respondents have no specific response.

133.

(PX5000 at 043 (4 89) (Rothman
Expert Report) (in camera); PX7048 (Rothman, Trial Dep. at 25-26)).

Response to Proposed Finding No. 133:

The Proposed Finding is incomplete and misleading without additional context. Dr.
Rothman’s choice to use an average share from October 2017 to September 2018 hides the fact
that Nu Mark’s share was declining over this entire period. (RFF 9 1440). By September 2018,
Nu Mark’s unit share had declined to 7.5 percent. (RFF q 1441). And by November 2018, Nu
Mark’s dollar share had declined to only 4.7 percent. (RFF q 1443).

(1) MarkTen

134. In 2013, Nu Mark launched the MarkTen cigalike. (JX0001 at 002 (4 13)).
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Response to Proposed Finding No. 134:

Respondents have no specific response.

135. MarkTen Bold was a cigalike product that had higher levels of nicotine and included
nicotine salt. (Begley (Altria) Tr. 980-81; PX9047 at 009 (Altria’s Q2 2018 Earnings
Call)). Nicotine salts mask the harshness of products with higher levels of nicotine in them.
They allow more nicotine to be absorbed into the lungs. (Begley (Altria) Tr. 981).

Response to Proposed Finding No. 135:

Respondents have no specific response except to note that although MarkTen Bold had
some nicotine salts, it did not employ the right salts formula and could not mimic the nicotine
experience of a cigarette. (RFF 99 638-51). Nor could the MarkTen Bold e-liquid be used with a
different device format. (Gifford (Altria) Tr. 2796-97 (“[BJecause the market was . . . quasi frozen
by the FDA, you had to have the have the type of product that you had had to be in the form that
you had in the marketplace. So you couldn’t take liquid from something else and put it into, [for]
example, MarkTen Elite.”)).

136.

Altria) Tr. 1022 (in camera); PX4042 at 006
(in camera); PX4248 (Altria) at 004; see PX1098 (Altria) at 012-13).

Response to Proposed Finding No. 136:

Respondents have no specific response except to note that Nu Mark’s market share was
heavily weighted toward declining cig-a-like products. (RFF 9 1436-43, 1459-63). As a result,
after 2017 Nu Mark’s market share declined precipitously: By September 2018, Nu Mark’s unit
share had declined to 7.5 percent, (RFF 9 1441), and by November 2018, Nu Mark’s dollar share
had declined to only 4.7 percent, (RFF q 1443).

137. In mid-2017, MarkTen held second place by market share in the multi-outlet convenience

channel (PX1280 (Altria) at 010), which is
Begley (Altria) Tr. 1122-23 (in camera));
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Altria) _Tr. 1023 (in camera); PX4042 at 006, 013 |G

(in camera)).

Response to Proposed Finding No. 137:

Respondents have no specific response except to note that Nu Mark’s market share then
declined precipitously: By September 2018, Nu Mark’s unit share had declined to 7.5 percent,
(RFF q 1441), and by November 2018, Nu Mark’s dollar share had declined to only 4.7 percent,
(RFF 9] 1443).

138. In February 2018, Nu Mark launched MarkTen Elite, a pod-based closed system e-
cigarette. (Jupe (Altria) Tr. 2244-45; Schwartz (Altria) Tr. 1871; Willard (Altria) Tr. 1308
(in camera), 1354; Begley (Altria) Tr. 984, 990, 1059 (in camera)). Altria acquired the
right to MarkTen Elite in late 2017 from a Chinese manufacturer, Smoore. (Begley (Altria)
Tr. 984-85; Jupe (Altria) Tr. 2244-45; Schwartz (Altria) Tr. 1862-64; Murillo (Altria/JLI)
Tr. 2941-42; PX2084 (JLI) at 020). Nu Mark also entered into a partnership with a U.S. e-
vapor company (Avail) that made e-liquids for Elite. (Begley (Altria) Tr. 984-85; PX9045
at 006 (2018 CAGNY Conference Remarks by Howard Willard, Feb. 21, 2018)).

Response to Proposed Finding No. 138:

Respondents have no specific response.

139. Elite’s launch was accelerated. (Begley (Altria) Tr. 989-91) (“Q. . . . NuMark
commercialized Elite within four months of executing the exclusivity agreement through
which it acquired its rights, correct? A. I believe that's the appropriate timing. It was quick.
Q. You don't recall ever launching a product so quickly, correct, Mr. Begley? A. I don't.
Q. Mr. Begley, you asked your team at NuMark how quickly it could bring Elite to market,
correct? A. I did. Q. And Elite's launch was accelerated by a few months as compared to
the company's initial launch plans, correct? A. That's correct.”).

Response to Proposed Finding No. 139:

Respondents have no specific response except to note that the speed at which Nu Mark
launched Elite reflected the company’s assessment that it needed a pod-based product to be
competitive. (RFF 99 276-300, 368-72).

Moreover, it did not take long after Elite’s accelerated launch for Altria to realize that the
product was a flop. By the summer of 2018, AGDC had concluded based on the product’s sales

that Elite “wasn’t working. We were not winning in this space.” (Myers (Altria) Tr. 3337; RFF
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9 458). Even with an accelerated launch and significant investments in shelf space, promotions,
and expanded distribution, Elite was not a success. (Gifford (Altria) Tr. 2717 (“[E]ven with the
investment behind it -- [we just weren’t able to] get the consumer to uptake it to any great extent.”);
see also RFF 94 431-59).

140. Elite was sold on the market by another company before the August 8, 2016 Deeming Rule.
(Begley (Altria) Tr. 984; Garnick (Altria) Tr. 1690; Jupe (Altria) Tr. 2134).

Response to Proposed Finding No. 140:

Respondents have no specific response.

141. Jody Begley, Nu Mark’s former President and General Manager testified that Nu Mark was
interested in acquiring Elite because the company had started to see pod-based products
gain popularity in the marketplace. Nu Mark thought that it was important in terms of
placing multiple bets to participate in the pod segment. (Begley (Altria) Tr. 985) (“Q.
NuMark was interested in acquiring Elite because the company had started to see pod-
based products gain in popularity in the marketplace? A. That's correct. Q. NuMark thought
it was important in terms of placing the multiple bets that we've spoken of to participate in
the pod segment, correct? A. We did. We saw fairly rapid growth of the pod segment and
we thought it was important to compete.”).

Response to Proposed Finding No. 141:

Respondents have no specific response.

142. Begley testified that Nu Mark “was hopeful” Elite would disrupt JUUL’s growth when
Altria launched Elite. (Begley (Altria) Tr. 985, 990-91). Nu Mark took into account the
price of JUUL in setting Elite's price. (Begley (Altria) Tr. 991). A January 2018 JLI slide
deck titled “Major Next-Gen Competitor Products,” prepared for JLI’s co-founder for the
purpose of providing “an overview of the next gen competitive landscape,” included a slide
on MarkTen Elite. (PX2081 (JLI) at 002, 008; O’Hara (JLI) Tr. 551-53).

Response to Proposed Finding No. 142:

The Proposed Finding is incomplete and misleading without additional context. In
particular, as of the January 2018 slide deck cited in the Proposed Finding, Nu Mark had not even
launched its pod-based product, Elite, and thus no one—neither Altria nor JLI—knew how that
product would perform on the market. (Schwartz (Altria) Tr. 1871). The evidence shows that

when Elite was launched, JLI and its employees, including O’Hara (whose testimony is cited in

48


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 59 of 1447 * PUBLIC *
PUBLIC

the Proposed Finding), immediately recognized that the product would be a failure because among
other reasons it did not provide a satisfying nicotine experience necessary to convert adult smokers.
(RFF 99 478-80). For example, the day Elite was launched, O’Hara wrote: “Net takeaway is that
we believe that the MarkTen Elite is a meaningful positive for us relative to expectations based on
(1) low nicotine content pods, (2) no salts, and (3) lack of marketing roll-out.” (PX2086 (JLI) at

001). O’Hara explained at trial that based on these shortcomings, from Elite’s inception, he “did

29 ¢¢

not expect that [it] would be a particularly strong competitor,” “especially [because of] the first

two points”—it had “low nicotine content” and “no salts.” (O’Hara (JLI) Tr. 632).
(2) Apex

143.  Apex was a closed-system pod-based product that was developed by PMI. (Willard (Altria)
Tr. 1157-58, 1240; Schwartz (Altria) Tr. 1916; PX9114 (Altria) at 002)). Altria had the
rights to commercialize Apex in the United States pursuant to a research, development, and
distribution agreement between Altria and PMI. (Begley (Altria) Tr. 983-84; Jupe (Altria)
Tr. 2133); King (PMI) Tr. 2545).

Response to Proposed Finding No. 143:

Respondents have no specific response except to note that even PMI did not intend for
Apex to be “anything other than a limited test,” (King (PMI) Tr. 2547); the product lacked nicotine
salts, was “big” and “bulky,”( PX7023 Fernandez (Altria) Dep. at 197), and PMI understood from
the outset that it would need to be “quite a bit smaller” to be a commercially viable product, (King
(PMI) Tr. 2547; RFF 9§ 1523; see also King (PMI) Tr. 2535 (“Q. And you knew from the very
beginning that the version [of mesh] you placed on that test market would be difficult for
consumers to accept, right? A. Well, we knew the form factor, in particular, was something we
needed to work on. It was too large.”)).
144.  Around August 2018, Altria was selling Apex in e-commerce. (Murillo (Altria/JLI) Tr.

3053; King (PMI) Tr. 2535; Begley (Altria) Tr. 984; PX2022-002). Apex was introduced
in the U.S. prior to the 2016 Deeming Rule. (PX7020 (King (PMI), Dep. at 228)).
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Response to Proposed Finding No. 144:

Respondents have no specific response except to note that Apex was commercialized “in a
very limited e-commerce distribution.” (PX7017 Magness (Altria) Dep. at 288; see also RFF
4 1518). It was only available for online purchase in ten states. (PX1072 (Altria) at 004).

145.  Altria had a strategic partnership with PMI focused on next-generation nicotine products.
The partnership included a Joint Research, Development and Technology Sharing
Agreement (“JRDTA”) pursuant to which Altria and PMI would “collaborate to develop
the next generation of e-vapor products for commercialization in the United States by Altria

and in markets outside the United States by PMIL.” (PX1484 (Altria) at 003; see also
RX0873 iAltria/PMIi

(in camera); Schwartz (Altria) Tr. 1916; Begley (Altria) Tr. 983-
84; King (PMI) Tr. 2357-60, 2407; PX4480 (Altria) at 001-02).

Response to Proposed Finding No. 145:

The Proposed Finding is incomplete and misleading without additional context.

146. After Altria entered into the transaction with JLI in December 2018

King (PMI) Tr. 2389 (in

in camera
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Response to Proposed Finding No. 146:

The Proposed Finding about the status of the JRDTA after the December 2018 transaction
is irrelevant to Apex because Altria announced that it was withdrawing Apex from e-commerce
on October 25, 2018, nearly two months before the transaction. (RFF 99 943, 1002; PX1071

(Altria) at 003).
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work. According to Willard, “early on, . . . people might have been excited about what we might
do together in e-vapor, [but] at this time, the relationship had not resulted in significant successful

activity in the e-vapor category, either in the US or overseas.” (PX7031 Willard (Altria) Dep. at
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_)). Jupe shared a similar assessment: “You know, I would

say there was limited, if any, success associated with that information sharing. We shared
information, but I couldn’t point to anything that [ would say was a break-through that came from
that relationship.” (PX7016 Jupe (Altria) Dep. at 323; see also PX7016 Jupe (Altria) Dep. at 163
(“[T]here wasn’t really any technologies that I could put my finger here, sitting here today, that
says this was an outcome of this type of contract.”); PX7026 Gardner (Altria) Dep. at 219 (“We
did utilize their product mesh, which we called Apex, and we put it into the US market to test and
learn, but other than that, I don’t think we had any successful co-development activities.”)).

Ultimately, PMI viewed Altria’s contributions to the collaboration as “quite limited,” and
was frustrated that while PMI tended to build technology, test it, and then refine, Altria’s approach
was to buy products and, if necessary try to improve them. (RFF § 1562 (quoting King (PMI) Tr.
2529)). PMI attempted to place Altria’s MarkTen cigalike in “limited test markets under the brand
name Solaris,” but “discontinued the product right after it attained low market share.” (King (PMI)
Tr.2532). And, as to MarkTen Elite, PMI was notified when Altria acquired the product and could
have chosen to commercialize it but did not because, in PMI’s assessment, it was better off
“pushing forward with [its] own developments.” (PX7020 King (PMI) Dep. at 230). As King
himself said, PMI just “had not seen a lot of success coming from Altria’s innovation in really any
of the reduced-risk product areas.” (PX7020 King (PMI) Tr. 209).

As to PMTI’s contributions, the one product Altria had access to during the term of the
JRDTA was the Apex product which, as King himself described it, was “test” technology, placed
on the market with the intent that PMI would “move to the next generation as soon as possible.”

(King (PMI) Tr. 2534-35, 2547). The product had a “large,” “baton”-like shape that was seen as
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too “[c]lunky,” (King (PMI) Tr. 2535; RX0532 (Altria) at 011), and it had nicotine satisfaction

deficits that were so disabling that “PMI never intended for it to be successful on its own,” (King

oM Tr. 254 RE gy 152225,
I ¢ cven if Alvia and PMI had
collaboratively developed this new product during the term of the JRDTA, it would require FDA
approval before it could be Taunchc.
147. PMI sells a closed-system e-cigarette outside of the U.S. called VEEV, which “is a pod-
based system that uses a proprietary technology to create the aerosol.” PMI calls the
technology “MESH” and the product has been launched in “a number of countries.” (King
(PMI) Tr. 2344-45,2350-51). VEEV is not currently sold in the U.S. (King (PMI) Tr. 2354-

55).

Response to Proposed Finding No. 147:

The Proposed Finding is not relevant to Apex, which is a different product. (King (PMI)
Tr. 2536; PX3112 (Altria) at 001).

The Proposed Finding is also incomplete and misleading without additional context.
VEEV was not commercialized in any country until the end of 2020, two years after the
transaction. (King (PMI) Tr. 2355). To date, VEEV has only been launched in a handful of foreign

countries. (King (PMI) Tr. 2354-55).

W
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148.

(Altria) Tr. 2174).
at 034-37 (in camera

Response to Proposed Finding No. 148:

The Proposed Finding is incomplete and misleading without additional context. Altria
gained access to the first iteration of PMI’s mesh technology and launched that product under the

brand name Apex. (RFF 99 1614-16). But Apex was a very different product from VEEV. (King

(PMI) Tr. 2536; PX3112 (Altria) at 001). Apex had |||

-, and was “never intended to be successful on its own” or to “be anything other than a limited
test,” (King (PMI) Tr. 2547).

149. PMI has not considered exiting e-cigarettes because of Apex’s performance. In fact,
according to Martin King, the performance of Apex “reassured us that we had something
reliable and that we needed to continue with finishing the improvements and get it on the
market as soon as possible.” (King (PMI) Tr. 2547).

Response to Proposed Finding No. 149:

The Proposed Finding is incomplete and misleading without additional context. Just as

Altria chose to withdraw products that were not commercially successful and faced regulatory

chllenge, (RFF 11 940-4, 100102, 107492,
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; see also RFF 99 66-70, 370).
The follow-on product to Apex, VEEV, was under development throughout the term of the

JRDTA, and, nearly three years since Altria decided to invest in JLI,

And even if Altria and PMI had collaboratively developed this new product during the term of the
JRDTA, it would require FDA approval before it could be launched, _
_. (RFF 99 72-104 (describing lengthy and
onerous PMTA process); _

3) Green Smoke
150. Green Smoke was a cigalike. (PX9114 (Altria) at 002).

Response to Proposed Finding No. 150:

Respondents have no specific response.

151.  “In April 2014, Nu Mark acquired the e-vapor business of Green Smoke, Inc. and its
affiliates, which began selling e-vapor products in 2009.” (PX9017 (Altria Group, Inc.
Form 10-K) at 005).

Response to Proposed Finding No. 151:

Respondents have no specific response.

152.  Altria sold Green Smoke primarily through e-commerce. (PX9080 (Altria) at 001).

Response to Proposed Finding No. 152:

Respondents have no specific response.
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2. JLI

153. What is now known as JLI was founded in 2007 by Adam Bowen and James Monsees, two
former graduate students at Stanford University. JLI was originally incorporated as
PLOOM, Inc. in 2007. It was later renamed Pax Labs, Inc. On June 30, 2017, Pax Labs
renamed itself Juul Labs, Inc., and spun off certain assets and employees and other non-
nicotine vaporizer product into a new company Pax Labs, Inc. (JX0001 at 003 (] 14)).

Response to Proposed Finding No. 153:

Respondents have no specific response.

154. In 2015, JLI, then operating under the name Pax Labs, launched a product called JUUL.
(JX0001 at 003 (9 15)).

Response to Proposed Finding No. 154:

Respondents have no specific response.

155. JUUL is a closed-system pod-based e-cigarette. (Pritzker (JLI) Tr. 729; Begley (Altria) Tr.
975-76; PX0017 (Altria) at 003)).

Response to Proposed Finding No. 155:

Respondents have no specific response.

156.
(Huckabee (Reynolds) Tr. 410 (in camera).

Response to Proposed Finding No. 156:

Respondents have no specific response.
157.  “MOC” stands for “multi-outlet convenience” and refers to the sales channel that includes
“conventional convenience stores, supermarkets, and various other outlets where cigarettes

are sold.” (Begley (Altria) Tr. 1090).

Response to Proposed Finding No. 157:

Respondents have no specific response.

158. Altria’s January 2018 draft Board presentation noted that “Juul volume performance is
driving category growth . . . Juul is now the MOC e-vapor market share leader.” (PX1280
(Altria) at 009-10); see also PX1424 (Altria) at 011 (Altria August 2018 Board
presentation) (“JUUL volume performance is driving e-vapor category growth.”); King,
(PMI) Tr. 2378-79)).
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(PX1280 (Altria) at 009).

Response to Proposed Finding No. 158:

Respondents have no specific response.

159. In 2018, JLI was the best-selling e-cigarette in the United States and “market leader.”
(Pritzker (JLI) Tr. 729 (discussing PX2022) (“Q. As of the date of this letter, JUUL was
the best-selling e-cigarette product in the U.S., correct? A. “I believe so, yes.”); PX2098 at
014 (“JUUL continues to lead the vapor category”); PX9017 (Altria Group, Inc. Form 10-
K) at 058 (“On December 20, 2018, Altria entered into a stock purchase agreement with,
JUUL, the U.S. leader in e-vapor”); PX1115 (Altria) at 003 (“JUUL is the undisputed
leader in the U.S. e-vapor market”)).

Response to Proposed Finding No. 159:

Respondents have no specific response except to note that since 2018, other competitors’
products—such as Reynolds’ Vuse product—have seen substantial growth and have in fact

overtaken JUUL in some metrics. (RFF 94 245-46, 1285-86, 1299-1323). For example, by
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September 2020, Vuse had 60 percent of the device share; by contrast, JUUL’s device share had
fallen to 30 percent. (RFF 99 1371-73).

160. In 2018, JLI’s sales grew and exceeded $1 billion. (PX2142 (JLI) at 006). JUUL, a pod-
based product, was the best-selling e-cigarette in the U.S. (Pritzker (JLI) Tr. 728-30).

Response to Proposed Finding No. 160:

Respondents have no specific response except to note that_
T

September 2020, Vuse had 60 percent of the device share; by contrast, JUUL’s device share had

fallen to 30 percent. (RFF 99 1371-73).

161. JLI became the dominant supplier of e-cigarettes in the U.S. in 2018. (See PX3107 (PMI)
at 004 (in camera) ). JUUL led in
sales in the multi-outlet convenience channel (PX1280 (Altria) at 010), which is comprised
almost entirely of closed-system e-vapor products. (Begley, (Altria) Tr. 1123; PX4029
(Altria) at 008).

Response to Proposed Finding No. 161:

The Proposed Finding is incorrect to the extent it assumes dominance from market share
in what Complaint Counsel’s own expert described as a dynamic industry. (RFF q 1420).
Additionally, Respondents note that since 2018, other competitors’ products—such as Reynolds’
Vuse product—have seen substantial growth and have in fact overtaken JUUL in some metrics.
(RFF 99 245-46, 1285-86, 1299-323). For example, by September 2020, Vuse had 60 percent of
the device share; by contrast, JUUL’s device share had fallen to 30 percent. (RFF 99 1371-73).
162. Dr. Rothman analyzed market shares for the twelve months prior to Altria’s exit (ending

in Sept. 2018) and concluded that JLI’s share of the closed-system e-cigarette market was

approximately 51 percent. (PX5000 at 043 (Y 89) (Rothman Expert Report)); PX7048
(Rothman, Trial Dep. at 025-26).
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Response to Proposed Finding No. 162:

Respondents have no specific response except to note that it is improper to use a 12-month
average to calculate shares for purposes of Dr. Rothman’s analyses given the dynamic nature of
the market. (RFF 9 1338-76, 1434-43). By using a 12-month period to calculate shares, Dr.
Rothman’s calculation improperly disregards the dramatic decline of cig-a-likes, and the impact
that had on Nu Mark’s share. (RFF 94 1438-43). Dr. Rothman’s choice to use an average share
from October 2018 to September 2018 hides the fact that Nu Mark’s share was declining over this
entire period. (RFF q 1440-41). By September 2018, Nu Mark’s unit share had declined to 7.5
percent. (RFF 9 1441). And by November 2018, Nu Mark’s dollar share had declined to only 4.7
percent. (RFF 9 1443).

Respondents also object to the extent that the Proposed Finding implies that the relevant
market is all closed-system products. Complaint Counsel has the burden to prove the relevant
market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

3. Reynolds

163. Reynolds American, Inc. owns RJR Tobacco Company and RAI Innovations Company.
RAI Innovations Company owns RJR Vapor Company (“Reynolds”). British American
Tobacco owns Reynolds American, Inc. (Huckabee (Reynolds) Tr. 371-72; O’Hara (JLI)
Tr. 501).

Response to Proposed Finding No. 163:

Respondents have no specific response.

164. Reynolds is the second-largest tobacco company in the U.S. after Altria. (Begley (Altria)
Tr. 1120; Huckabee (Reynolds) Tr. 372).

Response to Proposed Finding No. 164:

Respondents have no specific response.
165. Reynolds currently sells four e-cigarettes under the Vuse brand: Vuse Solo, Vuse Ciro,

Vuse Vibe, and Vuse Alto. (Huckabee (Reynolds) Tr. 377). All of these products are
closed-system e-cigarettes. (Huckabee (Reynolds) Tr. 381-82).
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Response to Proposed Finding No. 165:

Respondents have no specific response except to note that Reynolds has sold an open-

system e-vapor product but no longer does. (Huckabee (Reynolds) Tr. 383-84).

166. F
(Huckabee (Reynolds) Tr. 444-45) (in camera).

Response to Proposed Finding No. 166:

Respondents have no specific response.

167. Vuse Solo, Vuse Vibe, and Vuse Ciro are cigalikes. (O’Hara (JLI) Tr. 502; Huckabee
(Reynolds) Tr. 378, 441 (in camera)).

Response to Proposed Finding No. 167:

Respondents have no specific response.

168. Vuse Alto is a pod product. (Huckabee (Reynolds

(Huckabee (Reynolds) Tr. 405) (in camera). Vuse Alto was
launched in August 2018 by Reynolds. (Huckabee (Reynolds) Tr. 395).

Response to Proposed Finding No. 168:

Respondents have no specific response.

169. Vuse Alto today is offered in three nicotine strengths: 1.8%, 2.4%, and 5%. (Huckabee Tr.
395). Wade Huckabee testified that Reynolds offers different nicotine strengths because
“there are a range of consumers with a range of desired product attributes, we’ve found
that consumers prefer different nicotine strengths as well. Some consumers prefer a higher
nicotine strength product. Others, like myself, prefer a lower nicotine strength product.”)
(Huckabee (Reynolds) Tr. 395).

Response to Proposed Finding No. 169:

Respondents have no specific response except to note that _

170.

(Huckabee (Reynolds) Tr. 409-10 (in camera);
PX1280 (Altria) at 009-10).
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Response to Proposed Finding No. 170:

Respondents have no specific response except to note that Vuse again became the market
leader in device share, capturing 60 percent of device share by September 2020. (RFF 4 1371).
171.  Dr. Rothman analyzed market shares for the twelve months prior to Altria’s exit (ending
in Sept. 2018) and concluded that Reynolds’ share of the closed-system e-cigarette market
was approximately 22.7 percent. (PX5000 at 043 (Y 89) (Rothman Expert Report); PX7048
(Rothman, Trial Dep. at 025-26)).

Response to Proposed Finding No. 171:

Respondents have no specific response except to note that it is improper to use a 12-month
average to calculate shares for purposes of Dr. Rothman’s analyses given the dynamic nature of
the e-vapor market. (RFF q 1338-76, 1434-43). By using a 12-month period to calculate shares,
Dr. Rothman’s calculation improperly disregards the dramatic decline of cig-a-likes, and the
impact that had on Nu Mark’s share. (RFF 99 1438-43). Dr. Rothman’s choice to use an average
share from October 2018 to September 2018 hides the fact that Nu Mark’s share was declining
over this entire period. (RFF 9 1440-41). By September 2018, Nu Mark’s unit share had declined
to 7.5 percent. (RFF 9 1441). And by November 2018, Nu Mark’s dollar share had declined to
only 4.7 percent. (RFF 4] 1443).

Respondents also object to the extent that the Proposed Finding implies that the relevant
market is all closed-system products. Complaint Counsel has the burden to prove the relevant
market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

172.  Reynolds does not sell open-tank e-cigarettes. (Huckabee (Reynolds) Tr. 383-84; see also
Crozier (Sheetz) Tr. 1494).

Response to Proposed Finding No. 172:

Respondents have no specific response except to note that Reynolds has sold an open-

system e-vapor product but no longer does. (Huckabee (Reynolds) Tr. 383-84).
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174.

175.

176.

177.

178.

PUBLIC

4. ITG

ITG Brands (“ITG”) is the third-largest tobacco company in the U.S. (PX8011 at 001 (] 2)
(Eldridge (ITG), Decl.); PX8010 at 001 (4 2) (Folmar (ITG), Decl.)).

Response to Proposed Finding No. 173:

Respondents have no specific response.

ITG is a subsidiary of British-based tobacco company Imperial Brands PLC. (PX8011 at
001 (4 3) (Eldridge (ITG), Decl.); PX8010 at 001 (§ 1) (Folmar (ITG), Decl.)).

Response to Proposed Finding No. 174:

Respondents have no specific response.

Like ITG, Fontem US is a subsidiary of Imperial Brands. (PX7012 (Eldridge (ITG), Dep.
at 32-33; PX8011 at 94 (Eldridge (ITG), Decl.). Fontem US is focused on next-generation
nicotine products, and its primary product is the blu brand of e-cigarettes. (PX3025 (ITG)
at 004) (“Fontem US is devoted to the development of next generation nicotine products

and has developed the blu brand of electronic cigarettes . . . .”). ITG is the sales agent for
Fontem US. (PX7012 (Eldridge (ITG), Dep. at 32-33)).

Response to Proposed Finding No. 175:

Respondents have no specific response.

ITG sells e-cigarettes under the brand name blu. (PX8011 at 004 (§ 19) (Eldridge (ITG),
Decl.); PX8010 at 001 (9 2) (Folmar (ITG), Decl.)). Blu is a closed system product line.
(Begley (Altria) Tr. 976).

Response to Proposed Finding No. 176:

Respondents have no specific response.

ITG shares responsibility for blu vapor products with Fontem U.S. LLC, whose ultimate
parent is Imperial Brands PLC. (PX8011 at 001 (4 4) (Eldridge (ITG), Decl.)).

Response to Proposed Finding No. 177:

Respondents have no specific response.

ITG sells three types of closed system e-cigarettes: myblu pod device; the blu Plus+
cigalike, and the single-use blu Disposable, which is a cigalike. (PX7012 (Eldridge (ITG),
Dep. at 49-50; PX8011 at 004-05 (9 19) (Eldridge (ITG), Decl.); PX8010 at 001 (Y 2)
(Folmar (ITG), Decl.)).
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Response to Proposed Finding No. 178:

Respondents have no specific response.

179. ITG introduced the myblu device and myblu pods in 2017. (PX8011 at 005 (9 19) (Eldridge
(ITG), Decl.)).

Response to Proposed Finding No. 179:

Respondents have no specific response.

180. Imperial Brands acquired its blu e-cigarette brand in 2015. (PX8011 at 001 (4 3) (Eldridge
(ITG), Decl.)).

Response to Proposed Finding No. 180:

Respondents have no specific response.

181.  Dr. Rothman analyzed market shares for the twelve months prior to Altria’s exit (ending
in Sept. 2018) and concluded that ITG had approximately 6.6 percent of the closed-system
e-cigarette market. (PX5000 at 043 (Y 89) (Rothman Expert Report); PX7048 (Rothman,
Trial Dep. at 025-26)).

Response to Proposed Finding No. 181:

Respondents have no specific response except to note that it is improper to use a 12-month
average to calculate shares for purposes of Dr. Rothman’s analyses given the dynamic nature of
the market. (RFF 9 1338-76, 1434-43). By using a 12-month period to calculate shares, Dr.
Rothman’s calculation improperly disregards the dramatic decline of cig-a-likes, and the impact
that had on Nu Mark’s share. (RFF 94 1438-43). Dr. Rothman’s choice to use an average share
from October 2018 to September 2018 hides the fact that Nu Mark’s share was declining over this
entire period. (RFF q 1440-41). By September 2018, Nu Mark’s unit share had declined to 7.5
percent. (RFF 9 1441). And by November 2018, Nu Mark’s dollar share had declined to only 4.7

percent. (RFF q 1443).
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Respondents also object to the extent that the Proposed Finding implies that the relevant

market is all closed-system products. Complaint Counsel has the burden to prove the relevant

market, (RCoL 9] 55), and has not done so, (RFF q9 1383-426).

182.

183.

184.

185.

186.

187.

ITG does not sell open tank e-cigarettes. (PX7012 (Eldridge (ITG), Dep. at 170)).

Response to Proposed Finding No. 182:

Respondents have no specific response.

5. JTI
JTI is a tobacco company that sells the Logic e-cigarette brand. (Begley (Altria) Tr. 977,
Crozier (Sheetz) Tr. 1489; Farrell (NJOY) Tr. 272 (in camera); PX7022 (Begley (Altria),
Dep. at 92)).

Response to Proposed Finding No. 183:

Respondents have no specific response.

Logic sells closed-system e-cigarettes. (Crozier (Sheetz) Tr. 1488-89; Begley (Altria),
977).

Response to Proposed Finding No. 184:

Respondents have no specific response.

Logic sells several products, including Logic Pro (Crozier (Sheetz) Tr. 1489) and Logic
Power (PX2597 (JLI) at 040). Logic also sells a pod-based product called Logic Compact.
(PX2084 (Altria) at 020; O’Hara (JLI) Tr. 575-76).

Response to Proposed Finding No. 185:

Respondents have no specific response.

Logic Compact is manufactured by Smoore. (PX2084 (Altria) at 020; O’Hara (JLI) Tr.
575-76).

Response to Proposed Finding No. 186:

Respondents have no specific response.
Dr. Rothman analyzed market shares for the twelve months prior to Altria’s exit (ending

in Sept. 2018) and concluded that Logic’s share of the closed-system e-cigarette market
was approximately 3.7 percent. (PX5000 at 043 (4 89) (Rothman Expert Report)).
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Response to Proposed Finding No. 187:

Respondents have no specific response except to note that it is improper to use a 12-month
average to calculate shares for purposes of Dr. Rothman’s analyses given the dynamic nature of
the market. (RFF 9 1338-76, 1434-43). By using a 12-month period to calculate shares, Dr.
Rothman’s calculation improperly disregards the dramatic decline of cig-a-likes, and the impact
that had on Nu Mark’s share. (RFF 94 1438-43). Dr. Rothman’s choice to use an average share
from October 2018 to September 2018 hides the fact that Nu Mark’s share was declining over this
entire period. (RFF q 1440-41). By September 2018, Nu Mark’s unit share had declined to 7.5
percent. (RFF 9 1441). And by November 2018, Nu Mark’s dollar share had declined to only 4.7
percent. (RFF 9 1443).

Respondents also object to the extent that the Proposed Finding implies that the relevant
market is all closed-system products. Complaint Counsel has the burden to prove the relevant
market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

6. NJOY
188. NJOY is a privately held “manufacturer of e-cigarettes.” (Farrell (NJOY) Tr. 200).

Response to Proposed Finding No. 188:

Respondents have no specific response.

150, - | (<! (NIOY) Tr. 326) i
camera), O’Hara (JLI) Tr. 505).

Response to Proposed Finding No. 189:

Respondents have no specific response.
190. NJOY “currently sells a closed-system pod” product with a rechargeable battery called the

NJOY Ace, and a closed system disposable NJOY Daily. (Farrell (NJOY) Tr. 206; PX3216
(NJOY) at 003-04). NOJ Daily is a cigalike. (Farrell (NJOY) Tr. 214).
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Response to Proposed Finding No. 190:

Respondents have no specific response.

o1, N (! (1O T 336

camera).

Response to Proposed Finding No. 191:

Respondents have no specific response.

192. In2018,NJOY also sold three e-cigarettes: Loop, PFT, and King, all of which were closed-
system products. (Farrell (NJOY) Tr. 206-07).

Response to Proposed Finding No. 192:

Respondents have no specific response except to note that NJOY discontinued all three
products referenced in the Proposed Finding for independent business reasons, and that the Loop
and King products were cig-a-likes. (RFF 9 251).

193.  NJOY Ace is manufactured by Smoore. (O’Hara (JLI) Tr. 577; PX3195 (NJOY) at 10 (in
camera)).

Response to Proposed Finding No. 193:

Respondents have no specific response.

194. NJOY’s products are made in China. (PX7029 (Farrell (NJOY), Dep. at 157)).

Response to Proposed Finding No. 194:

Respondents have no specific response.

195. Dr. Rothman analyzed market shares for the twelve months prior to Altria’s exit (ending
in Sept. 2018) and concluded that NJOY’s share of the closed-system e-cigarette market
was around 1.8 percent. (PX5000 at 043 (Y 89) (Rothman Expert Report)).

Response to Proposed Finding No. 195:

Respondents have no specific response except to note that it is improper to use a 12-month
average to calculate shares for purposes of Dr. Rothman’s analyses given the dynamic nature of

the market. (RFF 9 1338-76, 1434-43). By using a 12-month period to calculate shares, Dr.
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Rothman’s calculation improperly disregards the dramatic decline of cig-a-likes, and the impact
that had on Nu Mark’s share. (RFF 94 1438-43). Dr. Rothman’s choice to use an average share
from October 2018 to September 2018 hides the fact that Nu Mark’s share was declining over this
entire period. (RFF q 1440-41). By September 2018, Nu Mark’s unit share had declined to 7.5
percent. (RFF 9 1441). And by November 2018, Nu Mark’s dollar share had declined to only 4.7
percent. (RFF 9 1443).

Respondents also object to the extent that the Proposed Finding implies that the relevant
market is all closed-system products. Complaint Counsel has the burden to prove the relevant
market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

196. NJOY does not sell open tank e-cigarettes. (PX7029 (Farrell (NJOY), Dep. at 145); Farrell
(NJOY) Tr. 206-07)).

Response to Proposed Finding No. 196:

Respondents have no specific response.

D. FDA’S REGULATION OF E-CIGARETTES AND THE PMTA PROCESS

197. The U.S. Food & Drug Administration’s (“FDA”) 2016 Deeming Rule designated e-
cigarette products as “tobacco products” under the Tobacco Control Act, requiring
manufacturers to obtain FDA authorization before introducing any e-cigarette products to
the market. 81 Fed. Reg. 28,974 (May 10, 2016); see 21 U.S.C. § 387j(a)(1). (JX0001 at
002 (4 16)).

Response to Proposed Finding No. 197:

Respondents have no specific response.

198. The FDA deferred enforcement action against products that were sold in the United States
before August 8, 2016 provided that the manufacturer submitted, by a specified date, a
premarket tobacco product application (“PMTA”) seeking FDA authorization. 81 Fed.
Reg. at 29,009 to 29,015; 21 U.S.C. § 387j(c)(4). (JX0001 at 002 (9 17)).

Response to Proposed Finding No. 198:

Respondents have no specific response.
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199.  Any e-cigarette product requires PMTA authorization before it can be sold in the United
States unless (a) it was on the market as of August 8, 2016, and (b) a PMTA for that product
was submitted by a deadline that changed multiple times, but ultimately was set as
September 9, 2020. (JX0001 at 002 (9 18)).

Response to Proposed Finding No. 199:

Respondents have no specific response.

200. E-cigarette manufacturers can submit PMTAs for their new products after the September
9, 2020 deadline, but they cannot sell those products until receiving FDA authorization.
(JX0001 at 003 (4 19)).

Response to Proposed Finding No. 200:

Respondents have no specific response.

201. Under the 2016 Deeming Rule, the deadline for submitting a PMTA was initially August
2018. The deadline was moved to November 2018 by a May 2017 FDA guidance and
further extended to August 2022 by a July 2017 FDA guidance. In July 2019, however, a
federal judge presiding over a legal challenge to the deferral policy in the Deeming Rule
imposed a new deadline of May 2020. See Am. Acad. Of Pediatrics v. FDA, 399 F. Supp.
3d479 (D.Md. 2019); Am. Acad. of Pediatrics v. FDA, 379 F. Supp. 3d 461 (D. Md. 2019).
That deadline was eventually moved to September 2020 due to the COVID-19 pandemic.
(JX0001 at 003 (9 20)).

Response to Proposed Finding No. 201:

Respondents have no specific response.

CCFF 99 1794-802, below).

Response to Proposed Finding No. 202:

The Proposed Finding is incomplete and misleading without additional context.
Respondents agree that submitting PMTAs can require millions of dollars: The evidence in this
case shows that a PMTA for a single product line easily can cost up from $50 to $100 million, and
JLI spent over $100 million submitting its PMTA. (RFF 9995, 97(d)). The assertion that
submitting a PMTA can take “up to three years” understates the time it could take even

sophisticated manufacturers to gain regulatory approval for an e-vapor product. Much of the
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testing and work on the PMTA cannot take place until the design is locked down, and assuming
that testing after that point does not reveal new design flaws, it takes approximately two years after
design lock to prepare the PMTA. (RFF 99 87-88). In addition, once a PMTA has been submitted,
it takes a “long time” for FDA to review the application. (RFF 9 122 (quoting Jupe (Altria) Tr.
2301)). For example, for the handful of tobacco products in other categories that have previously
received PMTA approval, FDA review alone took between two and four years. (RFF q 125).
To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9] 1794-802,
Respondents incorporate their responses to those Proposed Findings herein.
203. FDA regulations did not require an e-cigarette to remain on the market continuously since
August 8, 2016 in order to be grandfathered by the Deeming Rule. (Murillo (Altria/JLI)
Tr. 3022) (“Q. Okay. For a product to be grandfathered under the FDA’s deeming
regulation, it didn’t have to be on the market continuously since August 8th of 2016, is that

right, just as of that date? A. Correct. It needed -- well, I think the language was it needed
to have been in commerce in the U.S. on or before that date.”).

Response to Proposed Finding No. 203:

Respondents have no specific response.

204.  An e-cigarette that was grandfathered under FDA’s regulations could be transferred from
one company to another and remain on the market. (Murillo (Altria/JLI) Tr. 3026). (“Q. ...
Is it your understanding that if a company decided to transfer a grandfathered product to
another company, that other company could sell it on the market without a PMTA as long
as it was before the deadline? In other words, it’s a grandfathered product regardless of
who's selling it? A. Yes, if it’s the same product.”).

Response to Proposed Finding No. 204:

Respondents have no specific response.

205. Not all product modifications to a grandfathered product constitute a “new product” that
would require a new PMTA application. (PX7026 (Gardner (Altria), Dep. at 41-42) (“To
introduce a new product into the market, you needed a PMTA -- new product into the
market after August of 2016, you needed a preapproval from the agency to launch that
product. Product modifications that led to a product being defined as new was — was
something we were looking to understand. You know, changing a supplier on a material
that has no significant impact on the product or the delivery or the consumer usage, it’s a
change, but we did not think that was a material change to warrant it being a new
product.”); see also King (PMI) Tr. 2548 (“at the time, there was some discussion around
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whether small differences or small enough differences would be still considered
grandfathered, and there were a number of companies that apparently were making some
improvements to their devices and still having them under the grandfather piece.”)).

Response to Proposed Finding No. 205:

Respondents have no specific response except to note that significant modifications,
particularly those impacting the aerosol, would result in the product being considered new for
regulatory purposes. (RFF 9 66-67).

206. “[A]ny significant change resulted in a new tobacco product for which you needed

preapproval, but exactly where the line was was [sic] unclear ....” (Garnick (Altria) Tr.
1691; see also King (PMI) Tr. 2548).

Response to Proposed Finding No. 206:

Respondents have no specific response except to note that, in the absence of specific FDA
guidance on this issue, manufacturers such as Altria relied on the guidance issued by FDA for vape
shops. (RFF 99 68-70).

207. FDA permits the use of “bridging” data from an existing product to a new PMTA
application. (Gardner (Altria,) Tr. 2572-73) (“Bridging is an approach that's allowed. The
FDA accepts it in the pharmaceutical industry and has mentioned it’s appropriate for use
in tobacco products, too -- also. So bridging is literally bridging -- building a bridge from
the prior data to a new product.”)).In January 2020, the FDA announced a new enforcement
policy that required all non-tobacco, non-menthol flavored cartridge-based e-cigarettes
(such as fruit and mint-flavored pods and cigalikes) be removed from the market until they
receive PMTA approval. (PX9016 (FDA) at 001).

Response to Proposed Finding No. 207:

Respondents have no specific response except to note that bridging is possible only in
limited circumstances; it requires a substantial degree of similarity and is not possible for certain
types of evidence. (RFF 99 91-93).

THE RELEVANT MARKET IS THE SALE OF CLOSED-SYSTEM E-
CIGARETTES IN THE UNITED STATES

208. The relevant market is the sale of closed-system e-cigarettes in the United States. (See
CCFF 99 209-408, below).
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Response to Proposed Finding No. 208:

The Proposed Finding is incorrect and is not supported by the cited findings. Complaint
Counsel has the burden to prove the relevant market, (RCoL 9 55), and has not done so, (RFF
94 1383-426). In proposing a relevant product market of closed-system e-cigarettes, Complaint
Counsel ignores “considerable evidence from the marketplace that substitution between cig-a-likes
and pod-based vaporizers is limited and that cig-a-likes and pod-based vaporizers are in separate
relevant markets.” (RFF q 1386 (quoting RX1217 Murphy Report § 113)). Complaint Counsel’s
failure to conduct an empirical analysis examining whether pod-based products would qualify as
a separate market is contrary to the Horizontal Merger Guidelines’ “smallest market principle.”
(RFF 9 1417). Further, the evidence demonstrates that pod-based products and cig-a-likes have
different product features, appeal to different consumers, are priced separately, and are recognized
as distinct product segments within the industry. (RFF 99 1387-414).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 209-408,
Respondents incorporate their responses to those Proposed Findings herein.

209. Dr. Rothman concluded that the relevant antitrust market in this matter is “[t]he sale of
closed-system e-cigarettes in the United States.” (PX7048 (Rothman, Trial Dep. at 13-14);
PX5000 at 031 (9 62) (Rothman Expert Report)). In reaching this conclusion, Dr. Rothman
followed the hypothetical monopolist test as set forth in the U.S. Department of Justice &
Federal Trade Commission Horizontal Merger Guidelines (2010) (“Horizontal Merger

Guidelines”). (PX7048 (Rothman, Trial Dep. at 14); PX5000 at 031-32 (9 64-66)
(Rothman Expert Report); PX9098 (Horizontal Merger Guidelines) § 4.1.1 at 011-13).

Response to Proposed Finding No. 209:

The Proposed Finding is incorrect. Dr. Rothman purported to make such a conclusion and
to follow the hypothetical monopolist test. However, his conclusion ignores ‘“considerable
evidence from the marketplace that substitution between cig-a-likes and pod-based vaporizers is
limited and that cig-a-likes and pod-based vaporizers are in separate relevant markets.” (RFF

9 1386 (quoting RX1217 Murphy Report § 113)). Further, Dr. Rothman did not use a hypothetical
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monopolist test to analyze whether pods and cig-a-likes could constitute distinct markets. (RFF
9 1416). Dr. Rothman’s failure to conduct an empirical analysis examining whether pod-based
products would qualify as a separate market is contrary to the Horizontal Merger Guidelines’
“smallest market principle.” (RFF 9 1417). Dr. Rothman also disregarded evidence demonstrating
that pod-based products and cig-a-likes have different product features, appeal to different
consumers, are priced separately, and are recognized as distinct product segments within the
industry. (RFF 9 1387-414).

A. CLOSED-SYSTEM E-CIGARETTES IS A RELEVANT PRODUCT MARKET

210. The qualitative and quantitative evidence make clear that closed-system e-cigarettes make
up a relevant product market. (See CCFF 49 218-407, below).

Response to Proposed Finding No. 210:

The Proposed Finding is incorrect and not supported by the cited findings. Complaint
Counsel has the burden to prove the relevant product market, (RCoL 9 55), and has not done so,
(RFF 99 1383-426). In proposing a relevant product market of closed-system e-cigarettes,
Complaint Counsel ignores “considerable evidence from the marketplace that substitution between
cig-a-likes and pod-based vaporizers is limited and that cig-a-likes and pod-based vaporizers are
in separate relevant markets.” (RFF 9 1386 (quoting RX1217 Murphy Report § 113)). Complaint
Counsel’s failure to conduct an empirical analysis examining whether pod-based products would
qualify as a separate market is contrary to the Horizontal Merger Guidelines’ “smallest market
principle.” (RFF 9§ 1417). Further, the evidence demonstrates that pod-based products and cig-a-
likes have different product features, appeal to different consumers, are priced separately, and are
recognized as distinct product segments within the industry. (RFF 99 1387-414).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 218-407,

Respondents incorporate their responses to those Proposed Findings herein.
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211. Market participants agree that the distinct features of closed-system e-cigarettes offer a
user experience that is more simple, convenient, and discreet as compared to open-system
products. (See CCFF 99 218-37, below).

Response to Proposed Finding No. 211:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF qq 218-37,
Respondents incorporate their responses to those Proposed Findings herein.

212. Both Altria and JLI viewed themselves as competing in a market for closed-system e-

cigarettes, and the views of other market participants are consistent. (See CCFF 99 238-67,
below).

Response to Proposed Finding No. 212:

Respondents have no specific response except to note that (1) major closed-system e-vapor
manufacturers have occasionally competed in the open-system market, (see, e.g., Huckabee
(Reynolds) Tr. 383-84), and (2) Complaint Counsel has failed to carry its burden of establishing
that the relevant product market should be defined as all closed-system e-cigarettes, (RCoL q 55;
RFF 99 1383-426).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 238-67,
Respondents incorporate their responses to those Proposed Findings herein.

213. Testimony and ordinary-course documents demonstrate that cigalikes and pod-based

products compete in the same market for closed-system e-cigarettes. (See CCFF 99 268-

350, below). Both form factors consist of a battery and a sealed pod or cartridge, provide a

similar user experience, are subject to the same FDA regulations, and are distributed largely
through the multi-outlet and convenience channel. (See CCFF 99 278-98, below).

Response to Proposed Finding No. 213:

The Proposed Finding is incorrect and not supported by the cited findings. Complaint

Counsel ignores the evidence that demonstrates that pod-based products and cig-a-likes have
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different product features, appeal to different consumers, are priced separately, and are recognized
as distinct product segments within the industry. (RFF 99 1387-414). To the extent that the
Proposed Finding implies that the relevant product market is all closed-system products,
Respondents object because Complaint Counsel has the burden to prove the relevant product
market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 268-350,
Respondents incorporate their responses to those Proposed Findings herein.
214.  Ordinary-course evidence consistently shows that JLI and Altria each saw themselves as

competing with both cigalikes and pod-based products, as did other closed-system e-
cigarette producers. (See CCFF 99 299-350, below).

Response to Proposed Finding No. 214:

The Proposed Finding is incorrect and not supported by the cited findings. The evidence
demonstrates that JLI, which only made a pod-based product, did not view itself as competing
directly against cig-a-likes. (RFF 9 1412). To the contrary, evidence from JLI shows that the
company thought cig-a-likes were underpowered and did not provide enough satisfaction for
smokers and vapers and that retention rates for cig-a-likes were low. (RFF qq11, 17, 27).
“[Tlnadequate nicotine delivery and deficient product design/form-factor ultimately limited broad-
based acceptance” of cig-a-likes. (RFF 927 (quoting PX2531 (JLI) at 034)). JLI did not make
pricing decisions for its pod-based product based on information about cig-a-like products. (RFF
99 1639-46). Indeed, JLI was so dismissive of Nu Mark’s cig-a-likes that neither Pritzker nor
Valani could even recall learning prior to this litigation that Altria had removed Nu Mark’s
remaining cig-a-like products in December 2018. (RFF q 1102). Moreover, to the extent that the
Proposed Finding implies that the relevant product market is all closed-system products,
Respondents object because Complaint Counsel has the burden to prove the relevant product

market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).
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To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 299-350,
Respondents incorporate their responses to those Proposed Findings herein.

215.  Open systems and other reduced-risk products are not close substitutes for closed-system
e-cigarettes. (See CCFF 99 351-94, below). Open systems differ from closed systems in
that they are larger, more complex, and highly customizable, allowing users to swap out
device parts and mix their own e-liquid. (See CCFF 9 352-62, below). Open systems
appeal to a different customer base than closed systems, and are largely distributed through
separate retail channels. (See CCFF 9 363-78, below). Moreover, market participants
recognize the reality that consumers do not view open- and closed-system products as close
substitutes. (See CCFF 99 379-83, below).

Response to Proposed Finding No. 215:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 351-94,
Respondents incorporate their responses to those Proposed Findings herein.

216. Based on his review of testimony and ordinary-course documents, and confirmed by his
application of the hypothetical monopolist test, Dr. Rothman likewise concluded that

closed-system e-cigarettes are a relevant product market. (See CCFF § 209, above; 99 395-
407, below).

Response to Proposed Finding No. 216:

The Proposed Finding is incorrect and not supported by the cited findings. Dr. Rothman
purported to make such a conclusion and to follow the hypothetical monopolist test. However, his
conclusion ignores “considerable evidence from the marketplace that substitution between cig-a-
likes and pod-based vaporizers is limited and that cig-a-likes and pod-based vaporizers are in
separate relevant markets.” (RFF q 1386 (quoting RX1217 Murphy Report § 113)). Further, Dr.
Rothman did not use a hypothetical monopolist test to analyze whether pods and cig-a-likes could
constitute distinct markets. (RFF § 1416). Dr. Rothman’s failure to conduct an empirical analysis

examining whether pod-based products would qualify as a separate market is contrary to the
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Horizontal Merger Guidelines’ “smallest market principle.” (RFF 94 1417). Dr. Rothman also
disregarded evidence demonstrating that pod-based products and cig-a-likes have different product
features, appeal to different consumers, are priced separately, and are recognized as distinct
product segments within the industry. (RFF 9 1387-414). To the extent that the Proposed Finding
implies that the relevant product market is all closed-system products, Respondents object because
Complaint Counsel has the burden to prove the relevant product market, (RCoL § 55), and has not
done so, (RFF 99 1383-426).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 209 and 395-
407, Respondents incorporate their responses to those Proposed Findings herein.

217. Dr. Murphy failed to perform quantitative analysis to define the relevant market. (See
CCFF 99 2086-93, below).

Response to Proposed Finding No. 217:

The Proposed Finding is incomplete and misleading without additional context. While
Professor Murphy did not perform this specific analysis, he did address Complaint Counsel and
Dr. Rothman’s market definition analysis. As Dr. Murphy testified at trial, Dr. Rothman made a
“critical mistake[]” by failing to consider varying degrees of substitutability between different
categories of e-vapor products. (Murphy Tr. 3235; see also RX1217 Murphy Report 4 98 (“Dr.
Rothman’s market definition analysis ignores or understates important competitive constraints on
JUUL from other competitive products while at the same time overstating the significance of the
competitive interaction between the JUUL and MarkTen as well as MarkTen Elite products.”);
RFF 99 1383-86).

Moreover, although Complaint Counsel bears the burden on this issue, (RCoL 9 55), Dr.
Rothman did not use the hypothetical monopolist test to analyze whether pods and cig-a-likes

could constitute distinct markets. (RFF q 1416). Dr. Rothman’s failure to conduct an empirical
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analysis examining whether pod-based products would qualify as a separate market is contrary to
the Horizontal Merger Guidelines’ “smallest market principle.” (RFF § 1417). Dr. Rothman also
disregarded evidence demonstrating that pod-based products and cig-a-likes have different product
features, appeal to different consumers, are priced separately, and are recognized as distinct
product segments within the industry. (RFF 99 1387-414).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 2086-93,
Respondents incorporate their responses to those Proposed Findings herein.

1. Closed-System E-Cigarettes Have Distinct Product Features

218. Closed-system e-cigarettes “are comprised of a battery and a container that is referenced
in a variety of ways, either called pods, cartridges, capsules, tanks, but suffice it to say
there is a battery and then a container that comes prefilled with liquid, contains nicotine.”
(Farrell (NJOY) Tr. 207-08).

Response to Proposed Finding No. 218:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

219. Closed-system e-cigarettes are typically smaller than open-system products. (Gifford
(Altria) Tr. 2722, 2793; Jupe (Altria) Tr. 2241).

Response to Proposed Finding No. 219:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

220. An open-system product allows the user to customize the device by swapping out

components, such as the mouthpiece and coil. (See CCFF q 354, below). By contrast, a

closed-system device “is a single system built to work as a single system,” meaning “[t]here

is no mixing and matching of batteries or cartridges with batteries.” (Schwartz (Altria) Tr.
1851-52).
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Response to Proposed Finding No. 220:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

To the extent Complaint Counsel relies on its Proposed Finding in CCFF 9 354,
Respondents incorporate their response to that Proposed Finding herein.

221.  An open-system product requires the user to refill the tank with e-liquid, and allows the
user to mix his or her own e-liquid. (See CCFF 99 352-53, 355-56, below). By contrast, in

a closed-system product, the pod or cartridge containing e-liquid is not refillable by the

consumer. (PX7012 (Eldridge (ITG), Dep. at 22); PX7004 (Willard (Altria), IHT at 56);

PX7002 (Schwartz (Altria), IHT at 25-26); PX8008 at 005-06 (§ 12) (Huckabee

(Reynolds), Decl.); PX8004 at 002 (9 11) (Farrell (NJOY), Decl.)).

Response to Proposed Finding No. 221:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 94 352-53 and
355-56, Respondents incorporate their responses to those Proposed Findings herein.

222.  For most participants in the closed-system market, a consumer buys pods, which are “not

designed to be tampered with and emptied and have another e-liquid inserted in them.”
(Farrell (NJOY) Tr. 210).

Response to Proposed Finding No. 222:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

223. In a May 2017 pricing survey for JLI, McKinsey, a consulting firm, noted that “[c]losed-
system vaporizers . . . include disposable e-cigarettes or e-cigarettes that use replaceable

cartridges or pods” that “are not intended to be refilled or used with bottled e-juice.”
(PX2579 (JLI) at 181). The pricing survey also distinguished closed systems from open
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systems, which it described as “vaporizers used with refillable tanks or re-buildable
atomizers used for vaporizing bottled e-juice.” (PX2579 (JLI) at 181).

Response to Proposed Finding No. 223:

Respondents have no specific response except to note that, contrary to Complaint
Counsel’s proposed market definition, the presentation cited in the Proposed Finding expressly
distinguishes between cig-a-likes and other types of e-cigarettes and includes data showing that
sales of cig-a-likes between 2009 and 2019 lagged behind sales of all vapor devices. (PX2579
(JLI) at 159-60). Moreover, to the extent that the Proposed Finding implies that the relevant
product market is all closed-system products, Respondents object because Complaint Counsel has
the burden to prove the relevant product market, (RCoL 9] 55), and has not done so, (RFF 99 1383-
426).

224. In contrast to an open-system product, the consumer lacks the ability to adjust the

performance of a closed-system device. (Begley (Altria) Tr. 970; PX7022 (Begley (Altria),
Dep. at 74-76); PX7002 (Schwartz (Altria), IHT at 28)).

Response to Proposed Finding No. 224:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

225. Areviewer’s guide for the myblu PMTA submission notes that the product “was designed
with the express intent to minimize the ability of adult consumers to modify the system,

components, or function in any manner whatsoever.” (PX3020 (ITG) at 008).

Response to Proposed Finding No. 225:

Respondents have no specific response.

2. Closed-System E-Cigarettes Provide a Unique User Experience and
Are Distributed in Distinct Retail Channels

226. Open systems tend to appeal to hobbyists or enthusiasts, who enjoy customizing their
device and sampling different or unusual flavors. (See CCFF 9 363-67, below).
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Response to Proposed Finding No. 226:

Respondents have no specific response. To the extent Complaint Counsel relies on its
Proposed Findings in CCFF 49 363-67, Respondents incorporate their responses to those Proposed
Findings herein.

227. In contrast to open systems, “[c]losed system e-cigarette products are a little bit more

convenient,” having fewer “component parts” and requiring “less maintenance.” (Farrell
(NJOY) Tr. 209-10).

Response to Proposed Finding No. 227:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

228. Altria’s Begley testified that as of 2016 “there were different product characteristics that
were appealing to different types of consumers,” explaining that “a number of adult vapers
used, for example, open system products, which allowed consumers to both customize their
device as well as customize the liquid and a number of different elements,” and that “there
were also consumers that preferred the simplicity of closed system products.” (PX7022
(Begley (Altria), Dep. at 72-73)).

Response to Proposed Finding No. 228:

The Proposed Finding is incomplete and misleading without additional context. Complaint
Counsel has failed to carry its burden of establishing that the relevant product market should be
defined as all closed-system e-cigarettes. (RCoL 9 55; RFF 9 1383-426). Attrial, Begley testified
that cig-a-likes, open-system products, closed-tank products, and pod products are distinct
segments that appealed to different consumer segments. (Begley (Altria) Tr. 1091). The rapid
growth of pods in recent years, paired with cig-a-likes’ continued failure to resonate with

customers and their ongoing decline, proves the point. (PX7024 Crosthwaite (Altria/JLI) Dep. at

214 (explaining that cig-a-likes “are essentially irrelevant” today); _
|
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229.  Although some consumers may like the complexity of an open-system product, “for most
adult tobacco consumers, if there are choices that are more simple and still quite satisfying
rather than complex . . . a number of consumers would prefer the simpler product, assuming
it provides a use experience that’s acceptable.” (PX7004 (Willard (Altria), [HT at 57-58)).

Response to Proposed Finding No. 229:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

230. In Altria’s 2017 Investor Day remarks, Begley noted that closed-system products “consist
of pre-filled cartridges of e-liquid that are used in different format devices,” and that
“[a]dult tobacco consumers interested in these products . . . want flavor and nicotine
satisfaction . . . without the complexity of open system products.” (PX9000 (Altria) at 018).

Response to Proposed Finding No. 230:

Respondents have no specific response except to note that the comments cited in the
Proposed Finding were made in context of differentiating “the cig-a-like segment” from other
closed-tank products, further demonstrating that cig-a-likes and pod-based products are distinct
product types that belong in separate markets for purposes of an antitrust analysis. (PX9000
(Altria) at 018).

231. Incontrast to open systems, closed-system e-cigarettes “contain a smaller battery and a pod

or cartridge that is pre-filled with e-liquid,” are “simpler to use,” and “require very little
cleaning or maintenance.” (PX8004 at 002 (§ 11) (Farrell (NJOY), Decl.)).

Response to Proposed Finding No. 231:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

232. A closed-system e-cigarette offers an “appealing” combination of factors to consumers in

that it is “a convenient product that is also typically very discreet in nature, meaning its
vapor cloud is relatively low.” (Huckabee (Reynolds) Tr. 385-86).
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Response to Proposed Finding No. 232:

Respondents have no specific response except to note that the appeal, discreet nature, and
size and visibility of vapor clouds can vary between closed-system products and depending on the
user. (Begley (Altria) Tr. 980; PX4014 (Altria) at 030).

233.  Closed-system products can be “very appealing” to consumers “[i]n occasions where they
are perhaps in their car . . . if they are traveling, if they are driving to work, if they are in
an area where . . . they may be moving or with a group of friends where discretion is more
important.” (Huckabee (Reynolds) Tr. 386; see also PX8008 at 005-06 (Y 12) (Huckabee
(Reynolds), Decl.)).

Response to Proposed Finding No. 233:

The Proposed Finding is incomplete and misleading without additional context. The appeal
of an e-cigarette can vary between closed-system products and depending on the user. (Begley
(Altria) Tr. 980; PX4014 (Altria) at 030). There are numerous other differences between the types
of products, including whether they are shaped to resemble a cigarette (thus triggering the stigma
of cigarette smoking), the size of the battery, and the manner in which the cartridge generally
attaches. (RFF 99 1388-97). Moreover, to the extent that the Proposed Finding implies that the
relevant product market is all closed-system products, Respondents object because Complaint
Counsel has the burden to prove the relevant product market, (RCoL 9 55), and has not done so,
(RFF 99 1383-426).

234.  An April 2018 Nu Mark presentation to the Altria Board of Directors distinguishes closed

systems from open systems in terms of a consumer’s range of experience and flavor
expectations. (PX4029 (Altria) at 007)).
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(PX4029 (Altria) at 007).

Response to Proposed Finding No. 234:

Respondents have no specific response except to note that, contrary to Complaint
Counsel’s proposed market definition, the slide pictured in the Proposed Finding expressly
distinguishes between cig-a-likes and pod-based products. (PX4029 (Altria) at 007).

235. Open-system products tend to be sold in vape shops. (See CCFF 9 368-72, below). By
contrast, closed-system e-cigarettes are sold primarily in gas stations and convenience
stores. (Begley (Altria) Tr. 971-72 (acknowledging that the MOC channel is the major sales
channel for the sale of closed-system e-vapor products); Huckabee (Reynolds) Tr. 387
(testifying that Reynolds “sells the vast majority of our closed-system products in
traditional retail channels, convenience stores being the biggest percentage by far”); Farrell
(NJOY) Tr. 220-21 (“NJOY has focused its attention on convenience and gas stores, so a
convenience market.”); PX8008 at 006 ( 14) (Huckabee (Reynolds), Decl.); PX8004 at
002 (4 11) (Farrell (NJOY), Decl.)).
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Response to Proposed Finding No. 235:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 368-72,
Respondents incorporate their responses to those Proposed Findings herein.

236. The MOC channel is almost entirely closed-system e-vapor products. (Begley (Altria) Tr.
1123).

Response to Proposed Finding No. 236:

Respondents have no specific response.

237. In an April 2018 presentation to Altria’s Board, Nu Mark indicated that in the MOC
channel, closed-system sales account for 90% of the volume, whereas in the vape store
channel the majority of volume is open-system. (PX4029 (Altria) at 008).

Response to Proposed Finding No. 237:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

3. Respondents View Closed-System E-Cigarettes As a Distinct Market

238. During Begley’s tenure as President and General Manager of Nu Mark, all of the e-
cigarettes that Nu Mark sold or had in development were closed-system products. (Begley
(Altria) Tr. 970-71; PX7022 (Begley (Altria), Dep. at 76-77); see also PX7014 (Baculis
(Altria), Dep. at 32-33, 78-80) (testifying that “everything [Altria] sold was closed, and
everything [Altria was] working on developing was closed”)).

Response to Proposed Finding No. 238:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-

system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).
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239.  Nu Mark’s 2016-2018 strategic plan states that one of Nu Mark’s “strategies” for 2017 was
to “[e]stablish MarkTen® as a leading brand in the closed system e-vapor segment within
multi-outlet & convenience stores (MOC), while utilizing Green Smoke® to flank
MarkTen®.” (PX4040 (Altria) at 007).

Response to Proposed Finding No. 239:

The Proposed Finding is incomplete and misleading without additional context. The cited
document was prepared in February 2016, (PX4040 (Altria) at 001), when the e-vapor market was
very different than it was at the time of the transaction or is today. In February 2016, JUUL had
not yet experienced its explosive growth and created the market for pod-based products. (RFF
€ 297-300). Indeed, Altria did not even launch its pod-based product, Elite, until two years later.
(Schwartz (Altria) Tr. 1871). As a result, the cited document does not carry Complaint Counsel’s
burden of establishing that the relevant product market is all closed-system e-vapor products.
Complaint Counsel has the burden to prove the relevant product market, (RCoL 9§ 55), and has not
done so, (RFF 99 1383-426).

240. A 2016 memorandum to the Altria Board notes that

Begley (Altria) Tr. 1018 (in camera)). Begley confirmed that that share
target was based on the MOC channel, which consists almost entirely of closed-system e-
vapor products. (Begley (Altria) Tr. 1123).

Response to Proposed Finding No. 240:

The Proposed Finding is incomplete and misleading without additional context. The cited
document was prepared in 2016, (PX4073 (Altria) at 002), when the e-vapor market very different
than it was at the time of the transaction or is today. In 2016, JUUL had not yet experienced its
explosive growth and created the market for pod-based products. (RFF 94 297-300). Indeed,
Altria did not even launch its pod-based product, Elite, until two years later. (Schwartz (Altria)
Tr. 1871). As a result, the cited document does not carry Complaint Counsel’s burden of

establishing that the relevant product market is all closed-system e-vapor products.
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241. Nu Mark regularly tracked its share in the MOC channel, which reflected, at a high level,
Nu Mark’s share of the closed-system e-cigarette market. (Begley (Altria) Tr. 973); see,
e.g., PX1280 (Altria) at 010 (Altria Board update); PX1087 (Altria) at 004 (MarkTen
weekly share report); PX1703 (Altria) at 043-44 (Nu Mark business update); (PX1284
(Altria) at 016).

Response to Proposed Finding No. 241:

The Proposed Finding is incomplete and misleading without additional context. As the
pod-based category emerged, Altria and Nu Mark consistently differentiated between pod-based
products and cig-a-likes, and those products’ potential for commercial and regulatory success, in
internal documents and analyses. (RFF 99 1408-11). For example, even in the presentation cited
by Complaint Counsel, Altria distinguished between pods and cig-a-likes and noted that pods were

“the fastest growing e-vapor format.” (PX1284 (Altria) at 011):

In addition, in a May 2018 presentation to the Altria board, the company’s management
included a slide demonstrating that cig-a-likes were plummeting in terms of share of the market

relative to pod-based products. (RX0272 (Altria) at 013; see also RFF 49 562-69). The declining
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performance of cig-a-likes relative to pod-based products was one reason Altria invested in its
pod-based product, Elite, and also contributed to Altria’s decision in December 2018 to
discontinue the rest of Nu Mark’s e-vapor product portfolio, which at that time was solely
composed of cig-a-likes. (RFF 99 1002-03, 1082-83, 1090-91).

242.  Altria tracked the sales performance of its MarkTen brand along with Vuse, Juul, Blu, and
Logic. (See, e.g., PX1424 (Altria) at 011 (E-vapor update to Altria Board); PX1229 (Altria)
at 005 (Altria Board update); PX1294 (Altria) at 005, 011 (weekly Juul performance
update); PX4012 (Altria) at 012 (“Nu Mark 2018 Three Year Strategic Plan”); PX4028
(Altria) at 011 (Nu Mark update to Altria Board); PX4029 (Altria) at 013 (Nu Mark Board
orientation).

Response to Proposed Finding No. 242:

The Proposed Finding is incomplete and misleading without additional context. As the
pod-based category emerged, Altria and Nu Mark consistently differentiated between pod-based
products and cig-a-likes, and those products’ potential for commercial and regulatory success, in
internal documents and analyses. (RFF 9 1408-11). For example, in a May 2018 presentation to
the Altria board, the company’s management included a slide demonstrating that cig-a-likes were
plummeting in terms of share of the market relative to pod-based products. (RFF 9 565; see also
RFF 99 562-69). The declining performance of cig-a-likes relative to pod-based products was one
reason Altria invested in its pod-based product, Elite, and also contributed to Altria’s decision in
December 2018 to discontinue the rest of Nu Mark’s product portfolio, which at that time was
solely composed of cig-a-likes. (RFF 99 1002-03, 1082-83, 1090-91).

243.  Nu Mark’s 2018 three-year strategic plan from February 2018 includes a slide showing Nu

Mark’s retail share target for 2018. (PX4012 (Altria) at 009; Begley (Altria) Tr. 1122-23).

That target was based on e-vapor product sold in the multi-outlet and convenience channel,
which is predominantly closed-system products. (Begley (Altria) Tr. 1122-23).

Response to Proposed Finding No. 243:

The Proposed Finding is incomplete and misleading without additional context. Although

the share target in the cited presentation was based on the MOC channel, the presentation also
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specifically distinguished between cig-a-likes and pod-based products. For example, the
presentation tracked cig-a-likes’ percentage of the e-vapor category in 2017, reporting that they
accounted for only a small percentage of the overall category and were expected to further decline
over the next three years. (PX4012 (Altria) at 006-07, 009). By contrast, the presentation
anticipated that pod-based sales would increase over the next three years. (PX4012 (Altria) at 006-
07, 009).

244. In an August 2018 brand update, Nu Mark compared MarkTen Elite against myblu and
Juul in terms of sales volume following their date of introduction. (PX1013 (Altria) at 009).

Response to Proposed Finding No. 244:

Respondents have no specific response except to note that the Proposed Finding undercuts
Complaint Counsel’s assertion that the relevant product market includes all closed-system e-vapor
products. In the cited document, Nu Mark is specifically comparing the performance of Elite, its
pod-based product, against the performance of other pod-based products, myblu, (RFF § 258(a)),
and JUUL, (RFF 9 217). (PX1013 (Altria) at 009).

245.  In an August 2018 brand update, Nu Mark tracked the promotion and launch activities of
myblu, Juul, and Vuse. (PX1056 (Altria) at 023).

Response to Proposed Finding No. 245:

Respondents have no specific response except to note that the Proposed Finding undercuts
Complaint Counsel’s assertion that the relevant product market includes all closed-system e-vapor
products. In the cited document, Nu Mark is specifically comparing the performance of Elite, its
pod-based product, against the performance of other pod-based products, myblu, (RFF § 258(a)),
JUUL, (RFF 9 217), and Vuse Alto, (RFF §243(d)). (PX1056 (Altria) at 023). The cited slide
does not include cig-a-like products at all. (PX1056 (Altria) at 023).

246. Nu Mark tracked the prices for e-vapor products under the brands Vuse, Juul, Blu, and

Logic, and compared them against products sold under the MarkTen brand. (PX1087
(Altria) at 005) (weekly share report); PX1100 (Altria) at 040 (Nu Mark business update).
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Response to Proposed Finding No. 246:

The Proposed Finding is incomplete and misleading without additional context. To the
extent the Proposed Finding is intended to imply that pod-based products and cig-a-likes belong
in the same market for purposes of an antitrust analysis, that implication is contradicted by the
cited documents, which expressly distinguish between the performance of cig-a-likes and pod-
based products. (PX1087 (Altria) at 003, 005 (contrasting the performance of Nu Mark’s cig-a-
like and pod-based products); PX1100 (Altria) at 009 (contrasting the performance of closed, open,
and “hybrid” products over time)).

247.  An April 2018 weekly business update prepared by Altria’s Consumer & Marketplace

Insights group includes only closed-system products among competitive products.
(PX1098 (Altria) at 004).

Response to Proposed Finding No. 247:

The Proposed Finding is incomplete and misleading without additional context. Contrary
to Complaint Counsel’s proposed market definition, the presentation cited in the Proposed Finding
expressly distinguishes between cig-a-likes and pod-based (or “hybrid”) products, (PX1098
(Altria) at 092), and further demonstrates that cig-a-likes were a declining category being
overtaken by pod-based products, (PX1098 (Altria) at 092; see also RFF 99 276-300, 390, 1324-
29).

248. A September 2018 competitive update summary prepared by Altria’s Consumer Insights

& Engagement group includes a slide showing that volume sales grew for MarkTen, Vuse,

Blu, and Logic in 2018 even though their shares fell as sales of Juul increased. (PX1098
(Altria) at 040).

Response to Proposed Finding No. 248:

The Proposed Finding is incomplete and misleading without additional context. Contrary
to Complaint Counsel’s proposed market definition, the presentation cited in the Proposed Finding

expressly distinguishes between cig-a-likes and pod-based products, (PX1098 (Altria) at 009), and

&9


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 100 of 1447 * PUBLIC *
PUBLIC

further demonstrates that pod-based products were driving growth in the e-vapor category while
other types of products showed flat or declining sales volume, (PX1098 (Altria) at 009, 092).

249.  As Michelle Baculis testified, “Really, all of the vapor products in closed systems sold in
MOC were part of the competitive set for Nu Mark.” PX7014 (Baculis (Altria), Dep. at
75)). Specifically, she identified Blu, Vuse, and Juul, all closed-system products, as
included in that set. (PX7014 (Baculis (Altria), Dep. at 71)).

Response to Proposed Finding No. 249:

Respondents have no specific response except to note that Baculis testified that the lack of
a pod-based product (prior to acquiring Elite in 2017) was a “significant gap in [Nu Mark’s]
portfolio” and that “people [at Nu Mark] wanted to have a product that was not a cig-a-like [and]
that could compete in the growing category of pods.” (PX7014 Baculis (Altria) Dep. at 145).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).
250.  Quigley referred to “the four major brands” as “Mark Ten, Vuse, Blu, and JUUL,” which

are all closed-system products (PX7003 (Quigley (Altria), IHT at 92-93 (discussing
PX1174 (Altria) at 011) (August 2018 Nu Mark slide deck)).

Response to Proposed Finding No. 250:

The Proposed Finding is incomplete and misleading without additional context. Contrary
to Complaint Counsel’s proposed market definition of all closed-system products, the cited
presentation expressly distinguishes between cig-a-likes and pod products (referred to as
“hybrids”) in stating volume sales for the four brands. (PX1174 (Altria) at 011; see also RFF q 6
(noting that pods are sometimes referred to as hybrids)).

251. During deal negotiations between Altria and JLI,

(PX7001 (Devitre (Altria), IHT at 74-75) (in

camera)).

90


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 101 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 251:

Respondents have no specific response except to note that Devitre was an Altria board
member and had no on-the-ground job responsibilities. (PX7001 Devitre (Altria) IHT at 14-16
(describing responsibilities as Altria board member)).

252. Inadraft credit investor presentation from November 2018, JLI included a slide titled “U.S.
competition overview” showing sales for Vuse, Juul, MarkTen XL Bold, Elite, Logic
Power, Blu Plus, and myblu, which are all closed-system e-cigarette products. (PX2145
(JLI) at 023; see also PX2532 (JLI) at 016 (“JUUL continues to grow despite competitive
launches”)).

Response to Proposed Finding No. 252:

The Proposed Finding is incomplete and misleading without additional context. First, the
presentation is dated August 2018 and the cited sales figures found in the slide titled “U.S.
competition overview” are dated through June 2018. (PX2145 (JLI) at 002, 023). Second, this
presentation just as easily supports other, equally plausible contentions at odds with Complaint
Counsel’s contention, including that the relevant product market encompasses all products
containing nicotine: The very same “U.S. competition overview” slide that Complaint Counsel
cites also lists IQOS, a heat-not-burn product, (PX2145 (JLI) at 23; see also RFF q 85), and other
slides found in the presentation compare JUUL to a variety of products containing nicotine
including “Cigarettes,” “Heat-Not-Burn,” “Other E-Cigs,” and nicotine gum, (PX2145 (JLI) at
010, 011, 012; see also PX2532 (JLI) at 016 (listing IQOS, a heat-not-burn product, among
competitive launches)). Accordingly, the presentation cited by Complaint Counsel does not
support its arbitrary market definition but rather underscores JLI’s incredibly broad view of the
market as including all products containing nicotine. (PX7039 Robbins (JLI) Dep. at 46
(explaining that “98 or 99 percent of the market was cigarettes. . . . [T]he whole market was

cigarettes.”)).
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253.  An internal JLI email dated February 2018 notes developments including the upcoming
rollout of Elite and Altria’s testing of “other closed-system devices in 2018.” (PX2176
(JLI) at 001).

Response to Proposed Finding No. 253:

The Proposed Finding is incomplete and misleading without additional context. Among
the “developments” listed in the email is the more than $2 billion that Philip Morris International
(PMI) had spent in 2017 on IQOS, a heat-not-burn product, and PMI’s expectation that IQOS
would soon receive regulatory authorization. (PX2176 (JLI) at 001; see also RFF 9 85). Rather
than demonstrate any focus on “other closed-system devices,” this email largely focuses on PMI’s
heat-not-burn product, (PX2176 (JLI) at 001), and equally could support a contention of a broader
market of products containing nicotine. Complaint Counsel has the burden to prove that the
relevant product market should be defined as all closed-system products, (RCoL 9§ 55), and has not
carried this burden, (RFF 99 1383-426).

254. A JLI slide deck from January 2018 includes a slide titled “Other Competitive Product

Pipelines™ that features new products by Blu and MarkTen, including MarkTen Bold and
MarkTen Elite. (PX2044 (JLI) at 005).

Response to Proposed Finding No. 254:

The Proposed Finding is incomplete and misleading without additional context. Complaint
Counsel fails to note that the slides preceding the slide titled “Other Competitive Product
Pipelines” focus on heat-not-burn technology, including PMI’s IQOS and British American
Tobacco’s glo products. (PX2044 (JLI) at 003-04). This email equally could support a contention
of a broader market of products containing nicotine. Complaint Counsel has the burden to prove
that the relevant product market should be defined as all closed-system products, (RCoL 9 55), and
has not carried this burden, (RFF 99 1383-426).

255. In an internal JLI Email Robbins references “our competitors (Vuse, Blu, Logic &
Mark10).” PX2485 (JLI) at 001.
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Response to Proposed Finding No. 255:

The Proposed Finding is incomplete and misleading without additional context. This email
specifically concerns whether e-cigarette manufacturers globally place certain language on their
packaging. (PX2485 (JLI) at 001). It does not address JLI’s views on the universe of competitive
products.

256. Internal JLI documents show that JLI tracked the performance of MarkTen, Vuse, Blu,
Logic, and sometimes NJOY, all of which are closed-system products. (See, e.g., PX2062
(JLI) at 007 (sales and marketing deck); PX2471 (JLI) at 031 (Email attaching internal JLI
report); PX2528 (JLI) at 022 (weekly data report); PX2289 (JLI) at 021 (Email attaching
competitive analysis framework).

Response to Proposed Finding No. 256:

The Proposed Finding is incomplete and misleading without additional context. The cited
documents equally demonstrate that JLI also tracked the performance of JUUL relative to other
products containing nicotine, including combustible cigarettes and disposable and open-system e-
cigarettes. (See PX2062 (JLI) at 006 (comparing JUUL’s sales to those of combustible cigarette
brands Maverick, Winston, American Spirit, L&M, Pall Mall, Camel, Newport, and Marlboro);
PX2471 (JLI) at 002 (listing competitors as Marlboro, VUSE, and Newport), 022 (comparing
aided awareness among competitive systems, including disposable and open-system e-cigarette
brands such as Halo, Sourin, and Kandypens); PX2289 (JLI) at 021 (competitive analysis
framework listing heat-not-burn products IQOS and glo)).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 9 1383-426).

257. In a confidential information memorandum from November 2018, JLI includes a graph

that depicts U.S. e-vapor sales and includes Vuse, MarkTen, Blu, Logic, and Juul. (PX2531
(JLI) at 034).
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Response to Proposed Finding No. 257:

The Proposed Finding is incomplete and misleading without additional context. The graph
cited by Complaint Counsel is located within a section of the confidential information
memorandum regarding the potentially reduced-risk product landscape. (PX2531 (JLI) at 033-
37). This section describes “original electronic nicotine delivery products, including Blu, Vuse,
MarkTen, Logic, and NJOY” as “fail[ing] to provide effective nicotine delivery.” (PX2531 (JLI)
at 033). Within this same section, JLI goes on to list Glo and IQOS, two heat-not-burn products,
as higher nicotine satisfaction products. (PX2531 (JLI) at 035). This document equally could
support a contention of a broader market of products containing nicotine. Complaint Counsel has
the burden to prove that the relevant product market should be defined as all closed-system
products, (RCoL 9 55), and has not carried this burden, (RFF 99 1383-426).

258. A December 2018 Email attaches a JLI quarterly update that includes a slide describing

the “[c]Jompetitive landscape” and referring to Vuse, MarkTen, Blu, Logic, and Juul.
(PX2526 (JLI) at 007; see PX7042 (Danaher (JLI), Dep. at 61-69)).

Response to Proposed Finding No. 258:

The Proposed Finding is incomplete and misleading without additional context. On the
same slide cited by Complaint Counsel, JLI compares search interest in JUUL with that in
combustible cigarettes and heat-not-burn products. (PX2526 (JLI) at 007). On the next slide, JLI
compares its pod volume share against the combined U.S. cigarette and e-cigarette market.
(PX2526 (JLI) at 008). This document equally could support a contention that heat-not-burn
products, combustible cigarettes, and pod-based and cig-a-like e-cigarettes compete in the same
market. Complaint Counsel has the burden to prove that the relevant product market should be
defined as all closed-system products, (RCoL 9§ 55), and has not carried this burden, (RFF 9 1383-

426).

94


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 105 of 1447 * PUBLIC *
PUBLIC

259. A JLIinvestor update for FY2018 and 2018 Q4, dated February 2019, includes a slide titled
“Competitive landscape” showing JLI’s growth in share of the vapor category as compared
to Vuse, MarkTen, Blu, and Logic. (PX2098 (JLI) at 014).

Response to Proposed Finding No. 259:

The Proposed Finding is incomplete and misleading without additional context. On the
same slide cited by Complaint Counsel, JLI compares search interest in JUUL with combustible
cigarettes and heat-not-burn products. (PX2098 (JLI) at 014). On a later slide, JLI compares its
volume share against the combined U.S. cigarette and e-cigarette market. (PX2098 (JLI) at 017).
This document equally could support a contention that heat-not-burn products, combustible
cigarettes, and pod-based and cig-a-like e-cigarettes compete in the same market. Complaint
Counsel has the burden to prove that the relevant product market should be defined as all closed-
system products, (RCoL 9 55), and has not carried this burden, (RFF 99 1383-426).

4. Other Market Participants View Closed-System E-Cigarettes As a
Distinct Market

260. Reynolds sees the primary competitors for its Vuse products as_
I (€00 o 012 (1 22) (ckabee

(Reynolds), Decl.) (in camera)).

Response to Proposed Finding No. 260:

The Proposed Finding is incomplete and misleading without additional context. At trial,

Huckabee testified that
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261. In setting prices for its Vuse products, Reynolds considers a range of factors that includes
closed-system competitor pricing but does not include the pricing of open systems.
(PX8008 at 021 (] 41) (Huckabee (Reynolds), Decl.)).

Response to Proposed Finding No. 261:

The Proposed Finding is incomplete and misleading without additional context. At trial,

Huckabee testified that

262. Reynolds “has focused its efforts on the promotion and sales of closed systems because
closed systems are more consistent with Reynolds’ existing distribution system and
strengths in marketing.” (PX8008 at 011 (] 20) (Huckabee (Reynolds), Decl.)).

Response to Proposed Finding No. 262:

The Proposed Finding is incomplete and misleading without additional context. At trial,

Huckabee testified that

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to

prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).
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263. Asof December 2020, ITG’s primary e-vapor competitors were Juul, Reynolds’ Vuse, and
NJOY, all of which are closed-system brands. (PX7012 (Eldridge (ITG), Dep. at 170)).

Response to Proposed Finding No. 263:

The Proposed Finding is incomplete and misleading without additional context. In setting

price, ITG Brands “compare[s] pods to pods, “ (RFF q 1406(c) (quoting PX7012 Eldridge (ITG

Brands) Dep. ot 130). nd. [
I | ' i, most of 116 Brands'

marketing focuses on its pod-based device with nicotine salts. (RFF 4261).

264. ITG tracks market shares for Juul, Reynolds’ Vuse, and NJOY. (PX7012 (Eldridge (ITG),
Dep. at 170-71)).

Response to Proposed Finding No. 264:

The Proposed Finding is incomplete and misleading without additional context. In setting

price, ITG Brands “compare[s] pods to pods,” (RFF 9§ 1406(c) (quoting PX7012 Eldridge (ITG

Brands) Dep. ot 130). nc. [
I ! :diion. mos of ITG Brands's
marketing focuses on its pod-based device with nicotine salts. (RFF 9 261). _
265. Andrew Farrell considers NJOY’s main competitors to be Juul, Vuse, Blu, and Logic, all
of which are closed-system brands. (Farrell (NJOY) Tr. 225; PX7029 (Farrell (NJOY),
Dep. at 147); PX8004 at 002 (Y 12) (Farrell (NJOY), Decl.)). In 2018, he viewed Altria’s

MarkTen brand as a main competitor as well. (Farrell (NJOY) Tr. 226-27; PX8004 at 002
(9 12) (Farrell (NJOY), Decl.)).

97


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 108 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 265:

The Proposed Finding is incomplete and misleading without additional context. At trial,
Farrell testified to differences between cig-a-like and pod-based products. Farrell testified, for

example, that while cig-a-likes are consistently cylindrical, pod-based devices are larger and more

varied in shape. (RFF 30; Farrell NJOY) Tr. 210-11). ||
_. Farrell testified that adult smokers evaluating cig-a-likes as an
alternative to combustible cigarettes will see some similarities between the cig-a-like and the
cigarettes. (RFF 1 1389; Farrell (NJOY) Tr. 365). ||

266. Internal NJOY documents from 2017 show that NJOY tracked its performance against
Vuse, MarkTen, Blu, and Logic, all of which are closed-system e-cigarette brands.
(PX3003 (NJOY) at 011-12 (February 2017 business plan); PX3002 (NJOY) at 035
(showing key account targets)).

Response to Proposed Finding No. 266:

The Proposed Finding is incomplete and misleading without additional context. Except
for Logic, which sold the pod-based Logic Pro as of 2017, the other competitor brands listed in
the Proposed Finding were solely comprised of cig-a-likes in 2017. (RFF 99 243, 258, 262, 277,
PX3003 (NJOY) at 011-12). The fact that NJOY was tracking the performance of cig-a-likes and
pod-based products in 2017 is more a reflection of the lack of pod-based products on the market
at the time than it is evidence supporting Complaint Counsel’s argument that the relevant product
market should be all cig-a-like and pod-based products.

267. PMI sells closed-system products because, in PMI’s view, “it’s very important to be able
to control and know what the consumer is getting in both how the device performs but also

in the liquid that they use in order to make sure that they perform appropriately together.”
(King (PMI) Tr. 2342-43; see also PX7020 (King (PMI), Dep. at 12-13)).
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Response to Proposed Finding No. 267:

Respondents have no specific response.

5. Both Cigalikes and Pod-Based Products Are Properly Included in the
Relevant Product Market

268. Dr. Rothman concluded that, despite differences in shape between cigalikes and pod-based
products, “all closed-system e-cigarettes are part of the same competitive set.” (PX7048
(Rothman, Trial Dep. at 21); PX5001 at 017-18 (49 27-29) (Rothman Rebuttal Report)).

Response to Proposed Finding No. 268:

The Proposed Finding is incorrect. Dr. Rothman purported to make such a conclusion.
However, his conclusion ignores “considerable evidence from the marketplace that substitution
between cig-a-likes and pod-based vaporizers is limited and that cig-a-likes and pod-based
vaporizers are in separate relevant markets.” (RFF 9 1386 (quoting RX1217 Murphy Report
9 113)). Further, Dr. Rothman did not use a hypothetical monopolist test to analyze whether pods
and cig-a-likes could constitute distinct markets. (RFF § 1416). Dr. Rothman’s failure to conduct
an empirical analysis examining whether pod-based products would qualify as a separate market
is contrary to the Horizontal Merger Guidelines’ “smallest market principle.” (RFF 41417). There
are numerous other differences between the types of products, including whether they are shaped
to resemble a cigarette (thus triggering the stigma of cigarette smoking), the size of the battery,
and the manner in which the cartridge generally attaches. (RFF q9 1388-97).

269. In reaching his conclusion that closed-system e-cigarettes are a relevant product market,
Dr. Rothman explained that both cigalikes and pod-based products ‘“share the same
essential features” in that “[t]hey all heat pre-filled liquid nicotine to create a vapor which
is then inhaled,” that both are “primarily sold in convenience stores,” and that “JLI
considered Altria to be a competitive threat” prior to February 2018 when Altria was only

selling cigalikes. (PX7048 (Rothman, Trial Dep. at 21-22); PX5001 at 018-19 (9 30)
(Rothman Rebuttal Report)).
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Response to Proposed Finding No. 269:

The Proposed Finding is incorrect and misleading without additional context. Dr. Rothman
purported to make such a conclusion and to base it on the considerations cited in the Proposed
Finding. However, his conclusion ignores “considerable evidence from the marketplace that
substitution between cig-a-likes and pod-based vaporizers is limited and that cig-a-likes and pod-
based vaporizers are in separate relevant markets.” (RFF 9 1386 (quoting RX1217 Murphy Report
¢ 113)). Further, Dr. Rothman did not use a hypothetical monopolist test to analyze whether pods
and cig-a-likes could constitute distinct markets. (RFF q 1416). Dr. Rothman’s failure to conduct
an empirical analysis examining whether pod-based products would qualify as a separate market
is contrary to the Horizontal Merger Guidelines’ “smallest market principle.” (RFF 9§ 1417). There
are numerous other differences between the types of products, including whether they are shaped
to resemble a cigarette (thus triggering the stigma of cigarette smoking), the size of the battery,
and the manner in which the cartridge generally attaches. (RFF 99 1388-97).

The Proposed Finding is also incorrect and misleading regarding the notion that JLI
considered Altria to be a competitive threat prior to February 2018. The evidence demonstrates
that JLI, which only makes a pod-based product, did not view itself as competing directly against
cig-a-likes such as MarkTen. (RFF q 1412). To the contrary, evidence from JLI shows that the
company thought cig-a-likes were underpowered and did not provide enough satisfaction for
smokers and vapers and that retention rates for cig-a-likes were low. (RFF 911, 17, 27).
“[IInadequate nicotine delivery and deficient product design/form-factor ultimately limited broad-
based acceptance” of cig-a-likes. (RFF 427 (quoting PX2531 (JLI) at 034)). JLI did not make
pricing decisions for its pod-based product based on information about cig-a-like products. (RFF

9 1639-46). Indeed, JLI was so dismissive of Nu Mark’s cig-a-likes that neither Pritzker nor
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Valani could even recall learning prior to this litigation that Altria had removed Nu Mark’s
remaining cig-a-like products in December 2018. (RFF q 1102).

270.  Altria introduced MarkTen Elite, its first pod-based product, into the U.S. market in
February 2018. (Willard (Altria) Tr. 1356-57).

Response to Proposed Finding No. 270:

Respondents have no specific response.

271.  Ordinary-course documents show that JLI tracked and compared its pod-based Juul product
against Altria’s MarkTen cigalike products well before Altria introduced its pod-based
Elite product in February 2018. (See CCFF 49 299-308, below). During that time, Altria
also tracked JUUL’s performance. (See CCFF 9 331-35, below). Even after Altria
introduced MarkTen Elite, JLI continued to track Altria’s cigalike and pod products. (See
CCFF 99 309-26, below).

Response to Proposed Finding No. 271:

The Proposed Finding is incomplete and misleading without additional context. The
evidence demonstrates that although JLI tracked the data on the market shares of e-vapor products
in the marketplace like MarkTen cig-a-likes (among many other products), it never saw those
products as a competitive threat to JUUL. (RFF 11, 17, 27, 1102). Relatedly, the evidence
demonstrates that JLI, which only makes a pod-based product, did not view itself as competing
directly against cig-a-likes such as MarkTen. (RFF 9 1412). To the contrary, evidence from JLI
shows that the company thought cig-a-likes were underpowered and did not provide enough
satisfaction for smokers and vapers and that retention rates for cig-a-likes were low. (RFF 11,
17, 27). “[Ilnadequate nicotine delivery and deficient product design/form-factor ultimately
limited broad-based acceptance” of cig-a-likes. (RFF 927 (quoting PX2531 (JLI) at 034)). JLI
did not make pricing decisions for its pod-based product based on information about cig-a-like
products. (RFF 99 1639-46). Indeed, JLI was so dismissive of Nu Mark’s cig-a-likes that neither
Pritzker nor Valani could even recall learning prior to this litigation that Altria had removed Nu

Mark’s remaining cig-a-like products in December 2018. (RFF 9§ 1102).
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To the extent Complaint Counsel relies on its Proposed Findings in CCFF 4] 299-326 and

331-35, Respondents incorporate their responses to those Proposed Findings herein.

Response to Proposed Finding No. 272:

Respondents have no specific response.

273.  Ordinary-course documents show that JLI tracked and compared its pod-based Juul product
against Reynolds’ Vuse cigalike products well before Reynolds introduced its pod-based
Alto product in August 2018. (See CCFF q9 301-09, 314-18, below). During that time,
Reynolds also considered Juul a competitor. (See CCFF 99 346-47, below).

Response to Proposed Finding No. 273:

The Proposed Finding is incomplete and misleading without additional context. The
evidence demonstrates that although JLI tracked the data on market shares of e-vapor products in
the marketplace, which included cig-a-likes (among many other products), it never saw those
products as a competitive threat to JUUL. (RFF 11, 17, 27, 1102). Relatedly, the evidence
demonstrates that JLI, which only makes a pod-based product, did not view itself as competing
directly against cig-a-likes such as the Vuse product. (RFF 4 1412). To the contrary, evidence
from JLI shows that the company thought cig-a-likes were underpowered and did not provide
enough satisfaction for smokers and vapers and that retention rates for cig-a-likes were low. (RFF
M 11,17,27). “[Ilnadequate nicotine delivery and deficient product design/form-factor ultimately
limited broad-based acceptance” of cig-a-likes. (RFF 927 (quoting PX2531 (JLI) at 034)). JLI
did not make pricing decisions for its pod-based product based on information about cig-a-like
products. (RFF 99 1639-46). Indeed, JLI was so dismissive of Nu Mark’s cig-a-likes that neither
Pritzker nor Valani could even recall learning prior to this litigation that Altria had removed Nu

Mark’s remaining cig-a-like products in December 2018. (RFF q 1102).
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To the extent Complaint Counsel relies on its Proposed Findings in CCFF 49 301-09, 314-
18, and 346-47, Respondents incorporate their responses to those Proposed Findings herein.
274. Closed-system e-cigarette producers, including Altria and JLI, tracked each other and

identified each other as competitors regardless of whether their business focused on
cigalikes, pod products, or both. (See CCFF 99 299-350, below).

Response to Proposed Finding No. 274:

The Proposed Finding is incorrect and not supported by the cited findings. The evidence
demonstrates that although Altria and JLI tracked the data on market shares of all e-vapor products,
including from cig-a-likes and pod-based products, both companies consistently differentiated
between pod-based products and cig-a-likes, and their potential for commercial and regulatory
success, in internal documents and analyses. (RFF 99 1407-12). As for JLI, it only made a pod-
based product, and did not view itself as competing directly against cig-a-likes. (RFF § 1412). To
the contrary, evidence from JLI shows that the company thought cig-a-likes were underpowered
and did not provide enough satisfaction for smokers and vapers and that retention rates for cig-a-
likes were low. (RFF 9911, 17, 27). “[Ilnadequate nicotine delivery and deficient product
design/form-factor ultimately limited broad-based acceptance” of cig-a-likes. (RFF 927 (quoting
PX2531 (JLI) at 034)). JLI did not make pricing decisions for its pod-based product based on
information about cig-a-like products. (RFF 99 1639-46). Indeed, JLI was so dismissive of Nu
Mark’s cig-a-likes that neither Pritzker nor Valani could even recall learning prior to this litigation
that Altria had removed Nu Mark’s remaining cig-a-like products in December 2018. (RFF
11102).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 299-350,
Respondents incorporate their responses to those Proposed Findings herein.

275. Consistent with Respondents’ ordinary-course documents, Dr. Rothman notes that “[d]ata
that the [R]espondents use in the ordinary course of business—including Nielsen, IRI, and
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STARS—track sales in these retail channels and appear not to distinguish between cig-a-
like and pod-based products.” (PX5001 at 026 (9 38) (Rothman Rebuttal Report)).

Response to Proposed Finding No. 275:

The Proposed Finding is incomplete and misleading without additional context. As an
initial matter, the cited data also does not distinguish between open and closed systems, and so
equally could support a market consisting of all e-vapor products. (See PX5001 Rothman Rebuttal
4 38 n. 112 (explaining that “IRI data include a product description field that often contains text,
but it is not systematic”’); Robbins (JLI) Tr. 3244 (explaining that Nielsen and IRI “grouped
[products] by brand family” not product type)). (Note that RX0027, labeled “IRI Data” on the
exhibit list, is the data set relied on by Professor Murphy and contains fields that were added by
his team; only the columns labeled <Geography Description>, <Time Description>, <UPC 13
Digit>, <Product Description>, <Dollar Sales>, <Unit Sales>, and <Volume Sales> contain data
directly from IRI.)

Moreover, the record evidence confirms that the cited data, such as IRI data, was of limited
use precisely because it did not distinguish between different types of e-vapor products. (PX7034
Mountjoy (Altria) Dep. at 15-20). As a result, manufacturers, including both JLI and Altria, used
these data sets as mere starting points and would conduct their own analyses of the data where they
would split out the different types of e-vapor products. For example, Robbins explained that JLI
would “split out cigalikes from pod-based products” in the data. (Robbins (JLI) Tr. 3244-45).
Both Begley and Quigley testified that Altria did the same, (Quigley (Altria) Tr. 2034); Begley
(Altria) Tr. 1091), and Altria’s presentations analyzing IRI data repeatedly distinguish between
the market performance of cig-a-likes and pod-based products., (See, e.g., PX1424 (Altria) at 012;

see also RFF 4 1408-11).
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To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

276.

Response to Proposed Finding No. 276:

Respondents have no specific response.

277. ITG continues to sell a cigalike product called Blu Plus. (PX7012 (Eldridge (ITG), Dep. at
49)).

Response to Proposed Finding No. 277:

Respondents have no specific response.

a) Cigalikes and Pod-Based Products Have Similar Features

278.  Closed-system products come in different shapes, referred to as “form factors.” (Farrell
(NJOY) Tr. 210-11). For example, the “NJOY Ace is an oval shape” and “rather short,”
the Juul devices “looks like a flash drive” and “is a little bit longer,” and cigalikes “are
long and thin and look like a cigarette.” (Farrell (NJOY) Tr. 210-11). The “JUUL [device]
was a rectangular device and Elite was a sort of smashed diamond shape.” (PX7026
(Gardner (Altria), Dep. at 211); see also Crozier (Sheetz) Tr. 1488 (noting that the Juul
device “kind of looks like a long USB thumb drive”)).

Response to Proposed Finding No. 278:

Respondents have no specific response.

279. The cigalike format “is cigarette-like. It looks like a cigarette. It’s a closed-system. It
usually has two parts, the battery and the cartridge assembly.” (PX7026 (Gardner (Altria),
Dep. at 48); see also PX7004 (Willard (Altria), IHT at 104)).

Response to Proposed Finding No. 279:

Respondents have no specific response.

280. The MarkTen XL was an Altria cigalike product. (Begley (Altria) Tr. 1072-73).
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Response to Proposed Finding No. 280:

Respondents have no specific response.

Response to Proposed Finding No. 281:

Respondents have no specific response.

282.  The Blu Plus is an ITG cigalike product. (PX8011 at 004-5 (4 19) (Eldridge (ITG), Decl.)).

Response to Proposed Finding No. 282:

Respondents have no specific response.

283. Cigalikes are considered closed-system e-vapor products. (Valani (JLI) Tr. 969; PX7022
(Begley (Altria), Dep. at 74)).

Response to Proposed Finding No. 283:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

284. MarkTen Elite, a pod-based product, was a closed-system e-cigarette product. (PX7022
(Begley (Altria), Dep. at 169)).

Response to Proposed Finding No. 284:

Respondents have no specific response.

285. The MarkTen cigalike “in some respects, bears some similarity to these pod-based
products” in that both consisted of a cartridge and a rechargeable battery. (Willard (Altria)
Tr. 1352-53).

Response to Proposed Finding No. 285:

The Proposed Finding is incomplete and misleading without additional context. Although
both pod-based products and cig-a-likes have a cartridge and a rechargeable battery, there are

numerous other differences between them, including whether they are shaped to resemble a
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cigarette (thus triggering the stigma of cigarette smoking), the size of the battery, and the manner

in which the cartridge generally attaches. (RFF 9 1388-97).

286. Both cigalikes and pod-based products are closed-system e-cigarettes, and, as such, both
use pre-filled, sealed cartridges or pods. (PX8008 at 005-06 (99 11-12) (Huckabee
(Reynolds), Decl.)).

Response to Proposed Finding No. 286:

The Proposed Finding is incomplete and misleading without additional context. Although
both pod-based products and cig-a-likes use pre-filled, sealed cartridges, there are numerous other
differences between them, including whether they are shaped to resemble a cigarette (thus
triggering the stigma of cigarette smoking), the size of the battery, and the manner in which the
cartridge generally attaches. (RFF 9 1388-97).

287. InaMay 2017 pricing survey commissioned by JLI, McKinsey noted that “[c]losed-system
vaporizers, sometimes known as cigalikes and e-cigs . . . include disposable e-cigarettes or

e-cigarettes that use replaceable cartridges or pods” that “are not intended to be refilled or
used with bottled e-juice.” (PX2579 (JLI) at 181).

Response to Proposed Finding No. 287:

Respondents have no specific response except to note that, contrary to Complaint
Counsel’s proposed market definition, the presentation cited in the Proposed Finding expressly
distinguishes between cig-a-likes and other types of e-cigarettes and includes data showing that
sales of cig-a-likes between 2009 and 2019 lagged behind sales of all vapor devices. (PX2579
(JLI) at 160).

288.  Both cigalikes and pod-based e-cigarettes may or may not contain nicotine salts. (PX1129

(Altria) at 012 (describing Bold formulation for MarkTen cigalike as using “a proprietary

recipe for nicotine salts)); PX1029 (Altria) at 003-04 (Email attaching slides comparing
MarkTen against both pods and cigalikes in terms of various product attributes).

Response to Proposed Finding No. 288:

Respondents have no specific response.
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289.

Response to Proposed Finding No. 289:

The Proposed Finding is incomplete and misleading without additional context. The
availability of flavors has changed significantly over time due to independent actions of the e-
cigarette manufacturers and also regulatory guidance. Although both pod-based products and cig-
a-likes historically have used a variety of flavors (which since have been limited by FDA’s flavor
ban, (PX9016 (FDA) at 002)), there are numerous other differences between them, including
whether they are shaped to resemble a cigarette (thus triggering the stigma of cigarette smoking),
the size of the battery, and the manner in which the cartridge generally attaches, (RFF 99 1388-
97).

b) Cigalikes and Pod-Based Products Are Similar in Terms of User

Experience and Distribution, and Are Regulated Similarly by the
FDA

290. An April 2018 Nu Mark presentation to the Altria Board of Directors identifies both
cigalikes and closed pods as closed-system products and distinguishes them from open

systems in terms of consumer experience and flavor expectations. (PX4029 (Altria) at
007)).

Response to Proposed Finding No. 290:

Respondents have no specific response except to note that, contrary to Complaint
Counsel’s proposed market definition, the slide pictured in the Proposed Finding expressly
distinguishes between cig-a-likes and pods. (PX4029 (Altria) at 007).

291. A Nu Mark situation update from August 2018 includes slides showing both pods and

cigalikes appealed to the same consumer experience segments. (PX1174 (Altria) at 016-
17; see also PX7041 (Quigley (Altria), Dep. at 20-22)).
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Response to Proposed Finding No. 291:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. The cited slides do not conclude that pods and cig-a-likes appeal to identical consumer
experience segments. Instead, the slides merely reflected Nu Mark’s “current understanding” that
there were cig-a-likes and pod-based products that could provide certain attributes such as
“[slimple satisfaction.” (PX1174 (Altria) at 016). Both in the cited slides and elsewhere, the
presentation expressly distinguishes between cig-a-likes and pod-based products and assesses
them separately. (PX1174 (Altria) at 016-18).

Moreover, there is abundant evidence that pod-based products and cig-a-likes appealed to
distinct consumers. (RFF 99 1398-403).

292. In terms of price-setting for Reynolds’ Vuse products, “the consumers that are purchasing

[Vuse] products in stores are making decisions across brands based on the competitive set
that’s present in those stores.” (Huckabee (Reynolds) Tr. 389-90).

Response to Proposed Finding No. 292:

The Proposed Finding is incomplete and misleading without additional context. Huckabee

explained at trial that

, notwithstanding aggressive discounting by numerous

manufacturers in the pod-based category, (RFF 99 1345-51).

293.  Altria categorized e-vapor products, including both cigalikes and pod-based products, as
reduced-risk products. (PX7041 (Quigley (Altria), Dep. at 127)).

109


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 120 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 293:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

294. The FDA'’s flavor ban that went into effect in February 2020 applied to both pod-based

products and rechargeable cigalikes equally. (Sheetz (Crozier) Tr. 1495-96; PX9016 at
001-02 (Jan. 2020 FDA news release)).

Response to Proposed Finding No. 294:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

295. Crozier, Category Manager at retailer Sheetz, testified that “[g]enerally speaking, vape
shops sell more of the open systems and C-stores sell more pod systems and cigalike-type
products.” (Crozier (Sheetz) Tr. 1494-95). Sheetz retail stores carry “a mix of pods and
cigalike products in our e-cigarette assortment,” both types being closed-system products.
(Crozier (Sheetz) Tr. 1492-93).

Response to Proposed Finding No. 295:

The Proposed Finding is incomplete and misleading without additional context. Crozier
made clear in his testimony that, based on his experience at Sheetz, he understands that there are
form differences between cig-a-likes and pod-based products, (RFF 9 1397), _
I
_. Moreover, to the extent that the Proposed Finding implies that the relevant product
market is all closed-system products, Respondents object because Complaint Counsel has the
burden to prove the relevant product market, (RCoL 9§ 55), and has not done so, (RFF 9 1383-
426).

296. Nu Mark’s 2018 three-year strategic plan includes a plan for future merchandising shelf

space showing both its pod-based Elite and its MarkTen cigalike displayed on adjacent
shelves. (PX4012 (Altria) at 40)).

110


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 121 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 296:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

297. NJOY uses the same distributors for both its pod-based product Ace and its cigalike
product Daily. (Farrell (NJOY) Tr. 257-58).

Response to Proposed Finding No. 297:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

298.  The majority of retailers who sell NJOY’s e-cigarette products sell both NJOY’s pod-based

product Ace and its cigalike product Daily. Moreover, at a majority of those retailers, both
products are displayed next to each other on shelves. (Farrell (NJOY) Tr. 257-58).

Response to Proposed Finding No. 298:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-

system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

C) Respondents  View Cigalikes and Pod-Based Products As
Competing in the Same Market

(1) JLI View Cigalikes and Pod-Based Products As Competing
in the Same Market

299. Inaninternal Email exchange from April 2017, before Elite was introduced, JLI executives
discussed the extent to which MarkTen’s growth was funded by couponing as well as the
nature of MarkTen promotions over the previous year. (PX2585 (JLI) at 001).

Response to Proposed Finding No. 299:

Respondents have no specific response except to note that JLI never changed its pricing or

promotions in response to cig-a-like pricing. (RFF q 1405).
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300. Inaninternal Email exchange from April 2017, before Elite was introduced, JLI executives
discussed retailer feedback and one JLI executive noted, “MarkTen promotions worth
taking a look at.” (PX2586 (JLI) at 001).

Response to Proposed Finding No. 300:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF q 1405).

301. A June 2017 McKinsey slide deck on pricing strategy prepared for JLI includes a slide
comparing prices for a number of e-vapor products, including JUUL’s pod product as well
as cigalike products MarkTen XL, Vuse Solo, and Blu Plus. (PX2579 (JLI) at 007 (listing
in footnote specific products used for comparison)).

Response to Proposed Finding No. 301:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF q 1405).
302. An internal JLI slide deck from July 2017, before Elite and Alto were introduced,
summarizes Nielsen data and compares Juul to MarkTen, Vuse, Blu, and Logic across a

range of metrics, including device pricing, device units, refill pricing, and refill dollars.
(PX2333 (JLI) at 005-08).

(PX2333 (JLI) at 006).
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(PX2333 (JLI) at 007).

Response to Proposed Finding No. 302:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF q 1405).
303. An internal JLI Email from September 2017, before MarkTen Elite and Vuse Alto were
introduced, forwards a slide deck that includes the results from brand survey on Juul and

four competitors, including MarkTen, Vuse, Blu, and Logic. (PX2580 (JLI) at 003).

Response to Proposed Finding No. 303:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF q 1405).

304. In a Board update dated September 2017, before MarkTen Elite and Vuse Alto were
introduced, JLI tracked starter kit unit shares over time for competitors, including Vuse
and MarkTen. (PX2588 (JLI) at 003). The same update contains a “Competitive Analysis”
slide on brand marketing and includes Vuse, Blu, Logic, MarkTen, and 1QOS. (PX2588
(JLI) at 017).
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Response to Proposed Finding No. 304:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF § 1405). In addition, Complaint Counsel fails
to note that the “Competitive Analysis” slide focuses on advertising strategy and, because it
includes IQOS, a heat-not-burn product, (PX2588 (JLI) at 017), could equally support a contention
of a broader market of products containing nicotine.

305. In internal email chains from October 2017 and January 2018, before MarkTen Elite and
Vuse Alto were introduced, JLI reported on market shares for MarkTen, Vuse, Blu, Logic,
and Juul. (PX2488 (JLI) at 002; PX2487 (JLI) at 001 (January 2018 email) (noting change
in MarkTen’s share); PX2483 (JLI) at 002 (January 2018 email) (noting efficient MarkTen
distribution)).

Response to Proposed Finding No. 305:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF q 1405).

306. A JLI business overview from December 2017 includes a slide titled “JUUL competes
within an ecosystem with a range of vaporizer products” that identifies cigalikes, pod
products, and open systems, but notes that cigalikes and pod products both “target[]
smokers,” whereas open systems “target[] ‘hard core’ vapers.” (PX2597 (JLI) at 039). The
deck also includes a slide that identifies competitors as including Blu, MarkTen, and Vuse.
(PX2597 (JLI) at 037).

Response to Proposed Finding No. 306:

The Proposed Finding is incomplete and misleading without additional context. The same
document describes standard e-cigarettes, like MarkTen, as “1st and 2nd generation competitors”
who “[cannot] truly match” JUUL’s “superior nicotine delivery.” (PX2597 (JLI) at 041). The
document goes on to identify a differentiated set of emerging “3rd generation vapor products . . .
cloning JUUL and potentially employing better nicotine delivery tech,” including Von Erl, Phix,
XFIRE, Rubi, Boulder, bo, myJet, and baton. (PX2597 (JLI) at 042-43). The slides also reference

other products, like IQOS, a heat-not-burn product, (PX2597 (JLI) at 045), and could therefore
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equally support a contention of a broader market of products containing nicotine. Moreover, the
evidence shows that that JLI never changed its pricing or promotions in response to cig-a-like
pricing. (RFF 9 1405). To the extent that the Proposed Finding implies that the relevant product
market is all closed-system products, Respondents object because Complaint Counsel has the
burden to prove the relevant product market, (RCoL 9§ 55), and has not done so, (RFF 9 1383-
426).

307. Aninternal JLI Email from January 2018, before Elite and Alto were introduced, attaches

a document with topic heading “Product Team Competitive Intel Overview” that identifies
MarkTen, Vuse, and Blu as among JLI’s competitors. (PX2080 (JLI) at 003).

Response to Proposed Finding No. 307:

The Proposed Finding is incomplete and misleading without additional context. The same
“Product Team Competitive Intel Overview” states that JUUL competes with cigarettes, cigars,
smokeless tobacco, open-tank vapor, closed-tank vapor, and heat-not-burn. (PX2080 (JLI) at 003).
This overview also identifies the changing market landscape and predicts the market will see a
“[h]igher prevalence of nic salts in products” in 2018/19 product pipelines. (PX2080 (JLI) at 004).
Looking forward at “key players / innovators” for JLI “to keep [their] eye on,” JLI lists no cig-a-
like product. (PX2080 (JLI) at 004-05). Indeed, the evidence shows that that JLI never changed
its pricing or promotions in response to cig-a-like pricing. (RFF 9 1405).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 9 1383-426).

308. An internal JLI Email from January 2018 attaches information on ‘“some baseline

competitive offerings and price positioning info,” including price information on MarkTen,
Blu Plus, and Vuse Solo cigalikes. (PX2350 (JLI) at 001, 003, 005, 007).
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Response to Proposed Finding No. 308:

The Proposed Finding is incomplete and misleading without additional context. The same
attachment cited by Complaint Counsel also includes price information on various other types of
closed and open e-cigarettes, as well as heat-not-burn systems. (PX2350 (JLI) at 003-08 (listing
prices for the hybrid systems Logic Pro and Boulder Rock; the disposable system blu; and the heat-
not-burn product Logic Vapeleaf)). Moreover, the evidence shows that JLI never changed its
pricing or promotions in response to cig-a-like pricing. (RFF q 1405).

To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

309. An internal JLI Email from February 2018, before Vuse Alto was introduced, includes a

summary of Nielsen data including sales trends in the vapor category, specifically calling
out Juul, Vuse, and MarkTen. (PX2482 (JLI) at 001).

Response to Proposed Finding No. 309:

The Proposed Finding is incomplete and misleading without additional context. The same
email cited by Complaint Counsel also includes summaries of sales trends in combustible
cigarettes and chewing tobacco. (PX2482 (JLI) at 001). To the extent that the Proposed Finding
implies that the relevant product market is all closed-system products, Respondents object because
Complaint Counsel has the burden to prove the relevant product market, (RCoL § 55), and has not
done so, (RFF 99 1383-426).

310.  Aninternal JLI Email from February 2018 notes that the MarkTen XL Bold was one of the

“emerging players” and had been “driving overall MarkTen growth in Convenience.”
(PX2492 (JLI) at 003).

Response to Proposed Finding No. 310:

The Proposed Finding is incomplete and misleading without additional context. This email

also discusses non-pod-based products, such as Logic’s Vapeleaf, a “new [heat-not-burn]
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product,” which is also listed among the “[e]merging players.” (PX2492 (JLI) at 003). To the
extent that the Proposed Finding implies that the relevant product market is all closed-system
products, Respondents object because Complaint Counsel has the burden to prove the relevant
product market, (RCoL 9 55), and has not done so, (RFF 9 1383-426).

311.  An internal JLI Email from February 2018 attaches a slide deck that refers to JLI’s

“[c]ompetition from big companies” and in the case of Altria includes both the pod-based
MarkTen Elite and the MarkTen XL cigalike. (PX2079 (JLI) at 014).

Response to Proposed Finding No. 311:

The Proposed Finding is incomplete and misleading without additional context. The slide
deck also lists two of Philip Morris International’s heat-not-burn products, IQOS and TEEPS, and
thus this slide deck could also support a contention of a broader market of products containing
nicotine. (PX2079 (JLI) at 014). In fact, the slide deck alludes to the changing market landscape.
JLI describes JUUL as a “[d]ifferentiated product” in the “[n]ew ‘pod-mod’ category” owing to
its “[n]ic salts formulation” and “form factor.” (PX2079 (JLI) at 010-11). Complaint Counsel has
the burden to prove that the relevant product market should be defined as all closed-system
products, (RCoL 9§ 55), and has not carried this burden, (RFF 9 1383-426).

312.  In a March 2018 investor presentation, JLI compared its Juul product with both MarkTen
and Elite in terms of nicotine satisfaction and consumer experience. (PX2067 (JLI) at 014).

Response to Proposed Finding No. 312:

The Proposed Finding is incomplete and misleading without additional context. Complaint
Counsel could have used this very same presentation to support a contention that heat-not-burn
and pod-based products compete in the same market. In fact, the graph cited by Complaint Counsel
also compares the JUUL product to the heat-not-burn products IQOS and glo in terms of nicotine

satisfaction and consumer experience. (PX2067 (JLI) at 014). In other slides, JLI compares JUUL
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with combustible cigarettes and heat-not-burn in terms of nicotine delivery, market share, and
Google search volumes. (PX2067 (JLI) at 013, 015).

To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

313. In a series of confidential information memoranda from 2018, JLI compared its Juul
product with both MarkTen and Elite, as well as Vuse, Blu, Logic, and NJOY, in terms of

nicotine satisfaction and consumer experience. (PX2590 (JLI) at 029 (March 2018 CIM);
PX2158 (JLI) at 047 (May 2018 CIM); PX2531 (JLI) at 033 (November 2018 CIM)).

Response to Proposed Finding No. 313:

The Proposed Finding is incomplete and misleading without additional context. In the
same series of confidential information memoranda, JLI describes “original electronic nicotine
delivery products, including Blu, Vuse, MarkTen, Logic, and NJOY” as “fail[ing] to provide
effective nicotine delivery” and notes that “[a]doption of these products have been largely limited
to the casual nicotine consumer segment.” (PX2590 (JLI) at 029; PX2158 (JLI) at 047; PX2531
(JLI) at 033). JLI distinguishes such products from “next-generation” products like JUUL that
“have demonstrated rapid conversion of the cigarette market.” (PX2590 (JLI) at 029; PX2158
(JLI) at 047; PX2531 (JLI) at 033).

To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

314. Inan April 2018 competitor benchmarking presentation, JLI compared flavor and nicotine

attributes of closed-system products, including cigalike products such as MarkTen, Vuse
Solo, and Blu Plus. (PX2344 (JLI) at 004, 007).
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Response to Proposed Finding No. 314:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF 9 1405). Moreover, to the extent that the
Proposed Finding implies that the relevant product market is all closed-system products,
Respondents object because Complaint Counsel has the burden to prove the relevant product
market, (RCoL 9] 55), and has not done so, (RFF q9 1383-426).

315. A 2018 QI investor update for JLI includes a slide comparing JUUL’s change in share at

retail from April 2017 to April 2018, before Alto was introduced, to those of Vuse, Blu,
MarkTen, and Logic. (PX2345 (JLI) at 004).

Response to Proposed Finding No. 315:

Respondents have no specific response except to note that JLI never changed its pricing or
promotions in response to cig-a-like pricing. (RFF 9 1405). Moreover, to the extent that the
Proposed Finding implies that the relevant product market is all closed-system products,
Respondents object because Complaint Counsel has the burden to prove the relevant product
market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

316. A May 2018 JLI slide deck titled “Flavor Competitive Landscape” includes a slide

comparing JUUL’s flavor offerings to those of “top competitors,” including both Elite and
MarkTen, as well as cigalikes Vuse Solo, Vuse Ciro, and Blu Plus. (PX2090 (JLI) at 009).

Response to Proposed Finding No. 316:

The Proposed Finding is incomplete and misleading without additional context. This same
slide deck could support a contention of a broader market of products containing nicotine. On the
same slide cited by Complaint Counsel, JLI also lists heat-not-burn product Logic Vapeleaf and
blu disposables as “top competitors.” (PX2090 (JLI) at 009). Later in the same slide deck, JLI
discusses e-liquid flavors for open systems and nicotine gum. (PX2090 (JLI) at 012, 016, 018).
This slide deck in fact alludes to the changing market landscape. Within a section titled “Key

Competitor Product Launches™ JLI lists only products that include nicotine salts, including myblu
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nicotine salt pods and Naked Juice nicotine salt disposables. (PX2090 (JLI) at 016). Complaint
Counsel has the burden to prove that the relevant product market should be defined as all closed-
system products, (RCoL 9 55), and has not carried this burden, (RFF 99 1383-426).

317. Aninternal JLI Email from May 2018 includes a table comparing flavor and nicotine range

for a number of e-vapor products, including both Elite and MarkTen, as well as cigalikes
Vuse Solo, Vuse Ciro, and Blu Plus. (PX2481 (JLI) at 002).

Response to Proposed Finding No. 317:

The Proposed Finding is incomplete and misleading without additional context. The
explanation accompanying the table highlights the “JUUL like[]” pod-based products, MarkTen
Elite and myblu. (PX2481 (JLI) at 001). Additionally, the email and table specifically call out the
two brands that have, or are expected to have, nicotine salts: Naked Juice disposables and myblu.
(PX2481 (JLI) at 001-02). To the extent that the Proposed Finding implies that the relevant
product market is all closed-system products, Respondents object because Complaint Counsel has
the burden to prove the relevant product market, (RCoL 9§ 55), and has not done so, (RFF 99 1383-
426).

318.

(PX2486 (JLI) at 042-43).

Response to Proposed Finding No. 318:

Respondents have no specific response except to note that JLI never changed its pricing or

promotions in response to cig-a-like pricing. (RFF § 1405). Complaint Counsel also fails to note

e v

- To the extent that the Proposed Finding implies that the relevant product market is all
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closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

319. A JLI sales and marketing slide deck from November 2018 included a slide comparing
market shares from October 2017 to November 2018 of Juul, Vuse, Blu, MarkTen, Logic,
and NJOY, and includes both Altria’s Elite and cigalike products. (PX2062 (JLI) at 007;
Robbins (JLI) Tr. 3246).

Response to Proposed Finding No. 319:

The Proposed Finding is incomplete and misleading without additional context. This same
slide deck also compares JUUL’s performance to combustible cigarettes and thus could support a
contention of a broader market of products containing nicotine. (PX2062 (JLI) at 006; Robbins
(JLI) Tr. 3247-48). Complaint Counsel has the burden to prove that the relevant product market
should be defined as all closed-system products, (RCoL 9 55), and has not carried this burden,
(RFF 94 1383-426).
320. An internal JLI Email from November 2018 attached a JLI investor presentation that

tracked “competitive [product] launches,” including cigalike products MarkTen Bold,
Vuse Ciro, and Blu Plus. (PX2532 (JLI) at 016; PX7042 (Danaher (JLI), Dep. at 70-75)).

Response to Proposed Finding No. 320:

The Proposed Finding is incomplete and misleading without additional context. This same
slide deck could be cited to support a contention of a broader market of products containing
nicotine. (PX2532 (JLI) at 016 (listing IQOS, a heat-not-burn product, under “competitive
launches™)). It could also support a narrower pod-based e-cigarette market: The slide cited by
Complaint Counsel points out the growing divide between cig-a-like products and JUUL, noting
that MarkTen Bold sales constituted 2 percent of category growth; Vuse Ciro sales constituted -10
percent of category growth; and Blu Plus sales constituted -1 percent of category growth. (PX2532
(JLI) at 016). Finally, the cited testimony from JLI’s former CFO, Timothy Danaher, concerns a

different document and does not discuss PX2532. (PX7042 Danaher (JLI) Dep. at 70-75
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(discussing PX2528)). Complaint Counsel has the burden to prove that the relevant product market
should be defined as all closed-system products, (RCoL 9 55), and has not carried this burden,
(RFF 9] 1383-426).

321. A JLI draft competitor product performance evaluation from December 2018 covered of a
range of products, among which were the pod-based MarkTen Elite and NJOY disposable
cigalike product Daily and cigalike product Loop, as well as products with and without
nicotine salts. (PX2084 (JLI) at 005; O’Hara (JLI) Tr. 561-65); Farrell (NJOY) Tr. 212-23,
287 (identifying Daily as NJOY disposable e-cigarette and Loop as NJOY cigalike
product)).

Response to Proposed Finding No. 321:

The Proposed Finding is incomplete and misleading without additional context. As JLI’s
O’Hara testified at trial, this slide deck also covered a range of heat-not-burn and open-system
products, such as IQOS and Ziip. (O’Hara (JLI) Tr. 565). In fact, of the 21 products included in
this draft slide deck, (PX2084 (JLI) at 005), Complaint Counsel singled out the only two cig-a-

like products, NJOY Daily, which contained nicotine salts, and NJOY Loop, _

I
I

To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).
322.  Aninternal JLI Email from January 2019 refers to a competitor product study that included

Juul as well as cigalike products MarkTen, Vuse Solo, and NJOY Daily. (PX2460 (JLI) at
001; PX7033 (O’Hara (JLI), Dep. at 179-80)).

Response to Proposed Finding No. 322:

The Proposed Finding is incomplete and misleading without additional context. The study
to which Complaint Counsel refers included a variety of products containing nicotine, such IQOS,

a heat-not-burn product, and Marlboro, a combustible cigarette. (PX2460 (JLI) at 001).
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323. JLI’s Riaz Valani testified that, during Respondents’ transaction negotiations, JLI sought
a commitment from Altria not to develop or sell its own products that would compete with
JLI, including both pod-based products and, broadly, cigalikes. (PX7032 (Valani (JLI),
Dep. at 54-55)).

Response to Proposed Finding No. 323:

The Proposed Finding is incomplete and misleading without additional context. Numerous
JLI and Altria witnesses involved in negotiations testified that JLI was not concerned about
competition from any of Altria’s existing e-cigarette products. (RFF 99 1189-202). Instead, Valani
testified that it would put JLI in a “precarious position” if Altria “[was] developing products” while
it had access to the JLI product and technology roadmap and while JLI is “even slightly reliant on
[Altria] for provision of services.” (PX7032 Valani (JLI) Dep. at 54). Valani went on to explain

that “if Altria was developing . . . vapor products and they were privy to all of JLI’s product plan
and technology plan, that . . . proprietary information . . . may find its way into products that Altria

developed.” (PX7032 Valani (JLI) Dep. at 77-78).

324. The non-compete provision of the Relationship Agreement to which Altria agreed as part
of the transaction applies to Altria’s MarkTen cigalike product: The non-compete section
prohibits Altria from competing in the “e-Vapor business” for an initial term of six years,

with very limited exceptions. (PX1276 (Altria/JLI) at 025-027, 064 (Relationship

Agreement, Dec. 20, 2018) (Altria “shall not . . . (1) own, manage, operate, control, engage

in or assist others in engaging in, the e-Vapor Business”)). As defined in the Relationship

Agreement, the “e-Vapor business” includes both cigalike and pod products. (PX1276

(Altria/JLI) at 009 (““e-Vapor Business’ means business activities and operations relating

to vapor-based electronic nicotine delivery systems (including vaporizers and e-cigarettes

that create an aerosol, vapor or other gaseous form that the user inhales) other than Heat-
not-Burn Nicotine Delivery Systems”); see also CCFF 99 914-24, below

Response to Proposed Finding No. 324:

The Proposed Finding is incomplete and misleading without additional context. First, the
noncompete section of the Relationship Agreement prohibits Altria from competing in the “e-

Vapor business” with the very significant exception for Altria’s “Green Smoke, MarkTen (or
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Solaris, which is the non-U.S. equivalent brand of MarkTen) and MarkTen Elite brands, in each
case, as such business is presently conducted.” (PX1276 (JLI) at 026 § 3.1). The language
exempting Altria’s existing products from the noncompete appears in draft deal documents
exchanged between parties dating back to mid-November 2018, when Altria was still operating its
e-cigarette business. (RFF 99 1107, 1109). As Pritzker testified, JLI understood the noncompete
to exempt Altria’s existing e-cigarette products. (RFF 9§ 1109; Pritzker (JLI) Tr. 879).

Second, the noncompete runs for an initial six-year term concurrent with the Services
Agreement, as providing services granted Altria employees access to JLI’s confidential
information. (RFF 9 1129, 1243-46). As Valani testified, that it would put JLI in a “precarious
position” if Altria “[was] developing products” while it had access to the JLI product and
technology roadmap and while JLI is “even slightly reliant on [Altria] for provision of services.”
(PX7032 Valani (JLI) Dep. at 54). Numerous JLI and Altria witnesses involved in transaction
negotiations have testified that JLI was not concerned about competition from any of Altria’s
existing e-cigarette products post-transaction. (RFF 9 1189-202).

Third, the definition of “e-Vapor Business” in the Relationship Agreement just as readily
could be used to support the contention of a broader market of products containing nicotine or a
broader e-cigarette market, including open systems. (PX1276 (JLI) at 009). Complaint Counsel
has the burden to prove that the relevant product market should be defined as all closed-system
products, (RCoL 9 55), and has not carried this burden, (RFF 99 1383-426).

Fourth, to the extent Complaint Counsel relies on its Proposed Findings in CCFF 49 914-
24, Respondents incorporate their responses to those Proposed Findings herein.

325. In his competitive intelligence role at JLI, Joseph O’Hara tracked the MarkTen cigalike

products, including MarkTen, MarkTen XL, and MarkTen Bold. (O’Hara (JLI) Tr. 506-
07; PX7033 (O’Hara (JLI), Dep. at 48-49)).

124


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 135 of 1447 * PUBLIC *
PUBLIC

Response to Proposed Finding No. 325:

The Proposed Finding is incomplete and misleading without additional context. In his
competitive intelligence role at JLI, O’Hara tracked a variety of products containing nicotine
including cigarettes, nicotine gum, nicotine patches, pod-based e-cigarettes, cig-a-likes, and open
systems. (O’Hara (JLI) Tr. 506 (“I tracked everything from cigarettes to nicotine gum to nicotine
patches, as well as all kinds of vapor products, including pod-based, cigalikes, open-pod systems
where you could use separate e-liquids to refill a pod. It was a very dynamic marketplace, and I
-- I tracked the market.”); PX7033 O’Hara (JLI) Dep. at 48 (“I certainly tracked [Altria’s] large
combustible portfolio, including Marlboro and other brands, as well as other MarkTen products
other than the MarkTen Elite.”)). In addition, O’Hara testified that he did “not track [Nu Mark]
closely,” because it was not “a competitive entity in the market.” (PX7033 O’Hara (JLI) Dep. at
176).

326. In terms of whether JLI competed with MarkTen cigalikes on price, Danaher testified that

“price is certainly part of that decisionmaking process that a consumer would go through.”
(PX7005 (Danaher (JLI), IHT at 114-15)).

Response to Proposed Finding No. 326:

The Proposed Finding is incomplete and misleading without additional context. Complaint
Counsel cannot point to any pricing actions taken by JLI in response to MarkTen or any cig-a-like
product. To the contrary, Robbins, the Chief Growth Officer at JLI, agreed at trial that JLI never
“change[d] its pricing” or “promotions” of JUUL “as a result of cig-a-like competition.” (Robbins
(JLI) Tr. 3245; RFF 9 1405).

In the cited testimony, Danaher merely testified that in the entire ENDS category—which
includes open systems—consumers consider price, although it is subordinate to other factors.
(PX7005 Danaher (JLI) IHT at 114-15 (“[W]hen you think about competition in the ENDS

category, the e-cigarette category, consumers are looking at various features and functionality of
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those products, and those various features and functionality . . . I believe . . . our consumer insights
has shown . . . those are a larger part of the decisionmaking criteria that a consumer will go through
before you get to price. But price is certainly part of that decisionmaking process that a consumer
would go through.”)).

(2) Altria Viewed Cigalikes and Pod-Based Products as
Competing in the Same Market

327. Nu Mark’s 2016-2018 strategic plan, which Begley presented to the Altria Board in
February 2016, discussed pod-based products. (PX4040 (Altria) at 046). As of February
2016, there were closed-system products on the market apart from cigalikes. (Begley
(Altria) Tr. 1116-17). For example, at that time pod-based products were being sold
commercially in the United States. (Begley (Altria) Tr. 1117-19).

Response to Proposed Finding No. 327:

Respondents have no specific response except to note that the cited document was prepared
in February 2016, (PX4040 (Altria) at 001), when the e-vapor market was very different than it
was at the time of the transaction or is today. In February 2016, JUUL had not yet experienced its
explosive growth and created the market for pod-based products. (RFF 9 296-400). Indeed,
Altria did not even launch its pod-based product, Elite, until two years later. (Schwartz (Altria)
Tr. 1871). Moreover, the fact that the February 2016 Board presentation specifically discusses
pod-based systems as a separate type of e-vapor product, (PX4040 (Altria) at 045-46), is
inconsistent with Complaint Counsel’s assertion that the market should be defined as all closed
systems. To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

328. Altria’s Michelle Baculis testified that “all of the vapor products in closed systems sold in

MOC were part of the competitive set for Nu Mark.” (PX7014 (Baculis (Altria), Dep. at
75)).
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Response to Proposed Finding No. 328:

The Proposed Finding is incomplete and misleading without additional context. Nu Mark,
over time, marketed both pod-based products and cig-a-likes, which is what the quoted testimony
reflects. In addition, Baculis testified that the lack of a pod-based product (prior to acquiring Elite
in 2017) was a “significant gap in [Nu Mark’s] portfolio” and that “people [at Nu Mark] wanted
to have a product that was not a cig-a-like [and] that could compete in the growing category of
pods.” (PX7014 Baculis (Altria) Dep. at 145). Complaint Counsel attempts to stretch Baculis’s
use of the phrase “competitive set” to imply that Nu Mark viewed its cig-a-like and pod products
as competing directly against each other, when the above context makes clear that is not what
Baculis meant.

To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

329. Bill Gardner testified that “[e]veryone that sold an e-vapor product was a competitor to Nu

Mark,” and identified among Altria’s big tobacco competitors Vuse, which “had a cigalike,

as well as a pod-based product,” Blu, and Logic. (PX7026 (Gardner (Altria), Dep. at 65-

66)).

Response to Proposed Finding No. 329:

The Proposed Finding is incomplete and misleading without additional context. Gardner
recognized that cig-a-likes and pod products had distinct characteristics from one another. For
example, he testified that cig-a-likes carried the stigma of looking like a cigarette: “[A]dult
smokers no longer wanted . . . to look like they were smoking a cigarette and the stigma associated
with that.” (Gardner (Altria) Tr. 2604; see also RFF 9 16). In addition, Gardner was a scientist,
who did not have any operational responsibility within Nu Mark. (PX7026 Gardner (Altria) Dep.

at 13-18 (describing job responsibilities)).
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Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

330. Pascal Fernandez testified that the cigalike form factor “was one of the forms that provided
an e-vapor experience for smokers interested by e-vapor,” so “it would have been part of

our tracking and looking at the e-vapor space.” (PX7023 (Fernandez (Altria), Dep. at 73)).

Response to Proposed Finding No. 330:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

331. The market share figures presented to Altria’s Board in February 2017, long before

MarkTen Elite or Vuse Alto were introduced, included JUUL’s pod-based products and
Vuse and MarkTen cigalikes. (RX0746 (Altria) at 014).

Response to Proposed Finding No. 331:

Respondents have no specific response except to note that (1) it is not surprising that an e-
vapor company with only cig-a-like products (like Nu Mark at the time), (RFF 9 277), would be
tracking the performance of products in other formats; and (2) at the time, pod-based products
were just beginning to emerge, as evidenced by the fact that JUUL only had a 3 percent share and
had not yet experienced its explosive growth and created the market for pod-based products,
(RX0746 (Altria) at 014; RFF 99 562-64). To the extent that the Proposed Finding implies that
the relevant product market is all closed-system products, Respondents object because Complaint
Counsel has the burden to prove the relevant product market, (RCoL 9 55), and has not done so,
(RFF 9] 1383-426).

332. Altria’s Mountjoy testified that “[a]s JUUL picked up presence in the market, I’'m sure they
were included in [Altria’s consumer] research more frequently,” and confirmed that Altria

would perform research comparing consumer reactions to different products that included
JUUL and Altria products. (PX7034 (Mountjoy (Altria), Dep. at 54-58)).
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Response to Proposed Finding No. 332:

Respondents have no specific response except to note it is not surprising that an e-vapor
company with only cig-a-like products (like Nu Mark at the time), (RFF 9 277), would be tracking
the performance of products in other formats. To the extent that the Proposed Finding implies that
the relevant product market is all closed-system products, Respondents object because Complaint
Counsel has the burden to prove the relevant product market, (RCoL 9 55), and has not done so,
(RFF 9] 1383-426).

333. Draft slides from May 2017, before MarkTen Elite was introduced, note that “Juul has

momentum and positive word of mouth, but (based on limited trial) ATCs are open to other
products that give them a ‘reason to believe.”” (PX4248 (Altria) at 004).

Response to Proposed Finding No. 333:

Respondents have no specific response except to note that there is no evidence that this
presentation meant that JUUL users would be open to cig-a-like products. To the extent that the
Proposed Finding implies that the relevant product market is all closed-system products,
Respondents object because Complaint Counsel has the burden to prove the relevant product
market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

334.  An August 2017 Nu Mark update to the Altria Board of Directors included a slide showing
MarkTen’s weekly share performance as compared to Vuse, Juul, Blu, and Logic. (PX4028
(Altria) at 011). As Begley confirmed, these share figures take into account both cigalike
and pod products. (Begley (Altria) Tr. 976). The update also presents retail volume share

by brand, including Vuse Vibe, Vuse Solo, MarkTen XL, MarkTen KS, NJOY, Blu, Vapin
Plus, Logic, and Juul. (PX4028 (Altria) at 012).
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(PX4028 (Altria) at 011).

Response to Proposed Finding No. 334:

The Proposed Finding is incomplete and misleading without additional context. It is not
surprising that an e-vapor company with only cig-a-like products (like Nu Mark at the time), (RFF
4 277), would be tracking the market share performance of products in other formats, particularly
when the presentation is explicit that Altria was “explor[ing]” acquiring a “pod based product,”
(PX4028 (Altria) at 030). Indeed, elsewhere in the presentation, Nu Mark separately tracks the
volume sales of cig-a-likes (which were growing volume by only 3.3 percent) from “POD Based
Closed Tank” products (which were growing volume by 516 percent). (PX4028 (Altria) at 009;
see also PX4028 (Altria) at 029 (similarly distinguishing between market results “by form”)). At

the time, pod-based products were just beginning to emerge, as evidenced by the fact that JUUL
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only had a 3 percent share and had not yet experienced its explosive growth and created the market
for pod-based products. (RX0746 (Altria) at 014; RFF 99 562-64).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

335. A January 2018 update to the Altria Board of Directors includes a slide estimating a

potential combined Altria-JUUL e-vapor share that includes both cigalikes and JUUL’s
pod product. (PX1280 (Altria) at 015).

Response to Proposed Finding No. 335:

The Proposed Finding is incomplete and misleading without additional context. The cited
presentation distinguishes between “cig-a-like” and “closed tank (pods),” (PX1280 (Altria) at
003), and reports separately on the results of cig-a-likes as compared to other products such as
pod-based products, (PX1280 (Altria) at 007). Moreover, to the extent that the Proposed Finding
implies that the relevant product market is all closed-system products, Respondents object because
Complaint Counsel has the burden to prove the relevant product market, (RCoL q 55), and has not
done so, (RFF 99 1383-426).

336. Nu Mark’s 2018 three-year strategic plan from February 2018, before Vuse Alto was

introduced, includes a slide showing 2017 market shares for Vuse, MarkTen, Juul, Logic,
and Blu. (PX4012 (Altria) 012).

Response to Proposed Finding No. 336:

The Proposed Finding is incomplete and misleading without additional context.
Elsewhere, the cited presentation separately tracks the data for cig-a-likes as compared to pod-
based products, (PX4012 (Altria) at 006-07, 009), and estimates that by 2020 the pod-based format
will overwhelmingly dominate the e-vapor market, (PX4012 (Altria) at 007, 009).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
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is all closed-system products, Respondents object because Complaint Counsel has the burden to

prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

337. In a February 2018 draft of its 2018-2020 3-year strategic plan, Nu Mark compared the
pricing for its Elite product against both pod-based products (Juul) and cigalikes (Vuse
Solo and MarkTen cigalike). (PX1298 (Altria) at 030).

Response to Proposed Finding No. 337:

The Proposed Finding is incomplete and misleading without additional context.
Elsewhere, the cited presentation specifically distinguishes between “Cig-alike” and “Pod/Hybrid”
as different “product segment[s].” (PX1298 (Altria) at 044).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL §] 55), and has not done so, (RFF 99 1383-426).

338. Aninternal slide deck for an Altria long-term strategic planning meeting in February 2018,
before Vuse Alto was introduced, included a “Juul development process comparison” in
the context of discussing Altria’s product pipeline aspirations, as well as an innovation
scorecard that compared Altria to Juul and Vuse across a range of factors, including market
share, effective price, and OCI margin. (PX1000 (Altria) at 003, 008; see also PX7023
(Fernandez (Altria), Dep. at 124-26)).

Response to Proposed Finding No. 338:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the presentation cited in the Proposed Finding, Nu Mark was planning on launching its
own pod-based product, Elite. (RFF 99368-72). In addition, the presentation specifically
distinguishes between “[c]ig-alike” and “[c]losed [t]ank™ (sometimes used as another name for
pod-based products) as different “[p]roduct [s]egment[s].” (PX1000 (Altria) at 010; RFF 9 35

(pod-based products sometimes referred to as “closed-tank™ devices)).
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Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

339. In a Board orientation from April 2018, before Vuse Alto was introduced, Nu Mark

presented a slide showing top e-vapor brands from 2017 by share position in the MOC
channel, including Vuse, MarkTen, Juul, Logic, and Blu. (PX4029 (Altria) at 013).

Response to Proposed Finding No. 339:

The Proposed Finding is incomplete and misleading without additional context.
Elsewhere, the cited presentation separately tracks the data for cig-a-likes as compared to pod-
based products, (PX4029 (Altria) at 004, 015), and separates out cig-a-likes and pod-based
products in describing the different types of closed-system e-vapor products, (PX4029 (Altria) at
007, 021). To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

340. A July 2018 assessment of Altria’s operating segments

(PX4534

(Altria) at 004 (in camera)).

Response to Proposed Finding No. 340:

Respondents have no specific response except to note that the quoted language in the
Proposed Finding explicitly distinguishes between “cig-a-likes” and “closed tank” (i.e., pod-
based) products as different types of e-vapor products. (RFF 9§ 35 (pod-based products sometimes
referred to as “closed-tank™ devices)). To the extent that the Proposed Finding implies that the
relevant product market is all closed-system products, Respondents object because Complaint
Counsel has the burden to prove the relevant product market, (RCoL 9 55), and has not done so,

(RFF 99 1383-426).
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d) Other Market Participants View Cigalikes and Pod-Based Products
As Competing in the Same Market

341. Reynolds considers the competitive set for its Vuse cigalike products as including both
“[plods and cigalike products” primarily in the convenience store channel. (Huckabee
(Reynolds) Tr. 388).

Response to Proposed Finding No. 341:

The Proposed Finding is incomplete and misleading without additional context. Huckabee

-. Reynolds has kept the price of its cig-a-like products relatively stable over time, (RFF
9 1406(b)), notwithstanding aggressive discounting by numerous manufacturers in the pod-based
category, (RFF 99 1345-51).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL q 55), and has not done so, (RFF 9 1383-426).

342. Reynolds considers its Vuse pod-based products as competing with “the other pod-based

and cigalike products that are on the market . . . in those same channels.” (Huckabee
(Reynolds) Tr. 388-89).

Response to Proposed Finding No. 342:

The Proposed Finding is incomplete and misleading without additional context. Huckabee

explained at i v
I s hs ket he pric of i
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cig-a-like products relatively stable over time, (RFF 4 1406(b)), notwithstanding aggressive
discounting by numerous manufacturers in the pod-based category, (RFF 99 1345-51).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

343. In pricing its closed-system vapor products, Reynolds “take[s] into account the pricing of

competitor pod-based and cigalike product, as well as promotional effectiveness in the
market.” (Huckabee (Reynolds) Tr. 389).

Response to Proposed Finding No. 343:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. There is no evidence that Reynolds takes into account the pricing of pod-based products

in pricing cig-a-like products and vice versa. To the contrary, Huckabee explained at trial that

_. Reynolds has kept the price of its cig-a-like products

relatively stable over time, (RFF 9 1406(b)), notwithstanding aggressive discounting by numerous
manufacturers in the pod-based category, (RFF 99 1345-51).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL q 55), and has not done so, (RFF 9 1383-426).

344.  Prior to December 2018, the competitors that Reynolds considered when setting prices for
its Vuse closed-system vapor products were Juul, NJOY, Logic, and MarkTen, including

both “a cigalike product, MarkTen, and a pod-based product, MarkTen Elite.” (Huckabee
(Reynolds) Tr. 390).
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Response to Proposed Finding No. 344:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. In the cited testimony, Huckabee was referring to the pricing of Vuse generally, which
includes both the cig-a-likes and the pod-based products marketed under the Vuse trademark. (See
RFF 9 243). There is no evidence that Reynolds takes into account the pricing of pod-based

products in pricing cig-a-like products and vice versa. To the contrary, Huckabee explained at

wio o
_. Reynolds has kept the price of its cig-a-like

products relatively stable over time, (RFF q 1406(b)), notwithstanding aggressive discounting by
numerous manufacturers in the pod-based category, (RFF 9 1345-51).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

345.  Prior to December 2018, the primary competitors to the Vuse brand were Juul, NJOY, and

MarkTen, including both the cigalike and pod products. (Huckabee (Reynolds) Tr. 391-

92).

Response to Proposed Finding No. 345:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. In the cited testimony, Huckabee was referring to Vuse generally, which includes both

the cig-a-likes and the pod-based products marketed under the Vuse trademark. (See RFF q 243).
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. Reynolds has kept

the price of its cig-a-like products relatively stable over time, (RFF q 1406(b)), notwithstanding
aggressive discounting by numerous manufacturers in the pod-based category, (RFF qq 1345-51).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

346.

Response to Proposed Finding No. 346:

The Proposed Finding misstates the cited testimony. _

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 9 1383-426).

347.

. The same

resentation includes a slide that
(PX3218 (Reynolds) at

023 (in camera)).
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Response to Proposed Finding No. 347:

The Proposed Finding is incomplete and misleading without additional context.

Eisewhere, thepresentationspeircs ! [

_ To the extent that the Proposed Finding implies that the relevant product

market is all closed-system products, Respondents object because Complaint Counsel has the
burden to prove the relevant product market, (RCoL 9§ 55), and has not done so, (RFF 9 1383-
426).

348.

Response to Proposed Finding No. 348:

Respondents have no specific response except to note that the slide is ambiguous with
-. In addition, Complaint Counsel has failed to carry its burden of establishing that the
relevant product market should be defined as all closed-system e-cigarettes. (RCoL 9§ 55; RFF
99 1383-426).

349.

Response to Proposed Finding No. 349:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-

system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).
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350.

Response to Proposed Finding No. 350:

The Proposed Finding is incomplete and misleading without additional context. At trial,
Farrell testified to differences between cig-a-like and pod-based products. Farrell testified, for
example, that while cig-a-likes are cylindrical, “like a combustible cigarette,” pod-based devices
are larger and more varied in shape. (Farrell (NJOY) Tr. 210-11, 213-14; see also RFF 9 30).
Farrell testified further that a competitor offering a promotion on a cig-a-like would not be a

“primary driver” of whether to offer a promotion on a pod-based device. (PX7029 Farrell (NJOY)

Dep.at 115-19:see alvo RFF §1406(c). |

_. Moreover, other witnesses at trial elaborated that cig-a-likes and pod products
appealed to distinct customers. (RFF 99 1398-403).

To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

6. Open-System E-Cigarettes Are Properly Excluded from the Relevant
Product Market

351.  Open-tank systems are distinct from closed-system e-cigarettes due to their very different
product attributes, user experiences, and retail sales channels. For those reasons, and the
testimony and evidence from market participants, Dr. Rothman concluded that open-tank
e-cigarettes are not close substitutes with closed-system e-cigarettes. (PX5000 at 032-39
(99 68-77) (Rothman Expert Report); PX7048 (Rothman, Trial Dep. at 16-18)).
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Response to Proposed Finding No. 351:

Respondents have no specific response except to note that Complaint Counsel’s
justifications for excluding open-tank systems from its market definition also justify separating
cig-a-likes and pod-products into separate markets. Complaint Counsel has failed to carry its
burden of establishing that the relevant product market should be defined as all closed-system e-
cigarettes. (RCoL 4 55; RFF 99 1383-426).

a) Open-System E-Cigarettes and Closed-System E-Cigarettes Have
Distinct Product Attributes

352.  Open-tank users source their e-liquids from a range of suppliers. (Huckabee (Reynolds) Tr.
386-87 (“you have to purchase the liquid... [T]here is a very wide range of liquid products
in the market”); Farrell (NJOY) Tr. 208 (“the main distinguishing factor of open systems
is that the container that will hold nicotine, the liquid that contains nicotine, is open and
can be refilled by a variety of different e-liquids that customers have access to and are
manufactured by a variety of entities. So the containers don’t come prefilled.”); Farrell
(NJOY) Tr. 209; King (PMI) Tr. 2342-43; PX7035 (Masoudi (JLI), Dep. at 107)).

Response to Proposed Finding No. 352:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

353.  Open tank users can refill their cartridge or tank with e-liquid. (Huckabee (Reynolds) Tr.
383 (“open system describes the ability of a consumer to refill a cartridge or tank in the
device with a fluid”); Farrell (NJOY) Tr. 208-209; King (PMI) Tr. 2342-43, Garnick
(Altria) Tr. 1693; PX7035 (Masoudi (JLI), Dep. at 107)).

Response to Proposed Finding No. 353:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

354. Open-tank devices can be customized by users. (Farrell (NJOY) Tr. 207-09 (“There are

varying degrees of complexity in any open system, but the components can include a
battery, a tank. The consumer can switch out the mouthpiece. I have had direct experience

140


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 151 of 1447 * PUBLIC *
PUBLIC

with some products where a consumer can purchase a different type of coil and insert that
coil into the system. And so in doing that, you know, the user has to maintain the different
parts.”); Begley (Altria) Tr. 969-70 (Q. Open systems allow consumers to adjust the
product’s device settings? A. They do.”); Garnick (Altria) Tr. 1693; PX2579 (JLI) at 180-
81; PX7004 (Willard (Altria), IHT at 057-58)).

Response to Proposed Finding No. 354:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

355. Open-tank users can select from a variety of e-liquids and can mix them. (Begley (Altria)
Tr. 970 (“Q. Open systems also allow consumers to adjust e-liquid formulations to their
own liking? A. That's correct.”); Begley (Altria) Tr. 1043 (in camera); Farrell (NJOY) Tr.
208 (“[TThe main distinguishing factor of open systems is that the container that will hold
nicotine, the liquid that contains nicotine, is open and can be refilled by a variety of
different e-liquids that customers have access to and are manufactured by a variety of
entities.”); Garnick (Altria) Tr. 1693; PX7004 (Willard (Altria), IHT at 057-58)).

Response to Proposed Finding No. 355:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

356. There are more available flavors for open-tank systems compared to closed-systems.
(PX7025 (Burns (JLI), Dep. at 55) (describing the “range of flavors” that are different from
closed-systems); PX7009 (Burns (JLI), IHT at 052-53) (“If you look at an open system and
you go to a vape shop, there are literally hundreds of flavors available of different
manufacturers and type,” including “dragon’s blood and bubble gum™); see also Crozier
(Sheetz) Tr. 1492 (describing “different flavors” and strengths consumers of open-tank
systems can buy); Garnick (Altria) Tr. 1692-1693 (comparing closed systems and open-
tank, that in open-tank systems, “you mixed flavors, you mixed chemicals with different
devices.”); Huckabee (Reynolds) Tr. 386-87 (“there is a very wide range of liquid products
in the market, typically sold in vape shops™)).

Response to Proposed Finding No. 356:

Respondents have no specific response except to note that the availability of flavors has

changed significantly over time as FDA has restricted the flavors that can be sold without first
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obtaining market authorization. (PX9016 (FDA) at 002). Moreover, to the extent that the
Proposed Finding implies that the relevant product market is all closed-system products,
Respondents object because Complaint Counsel has the burden to prove the relevant product
market, (RCoL 9] 55), and has not done so, (RFF q9 1383-426).

357. Open-tank e-cigarettes are “typically much larger” than closed-system e-cigarettes.
(Gifford (Altria) Tr. 2722, 2793; Jupe (Altria) Tr. 2241).

Response to Proposed Finding No. 357:

Respondents have no specific response except to note that cig-a-likes and pod products
may also be distinguished on the basis of size, as pod products are generally larger in size and have
larger, “more effective” batteries that enhance the consumer experience. (Willard (Altria) Tr.
1348; PX7030 Wexler (Turning Point Brands) Dep. at 42; RFF 4 1394). Complaint Counsel has
failed to carry its burden of establishing that the relevant product market should be defined as all
closed-system e-cigarettes. (RCoL 4 55; RFF 49 1383-426).

358. Open-tank e-cigarettes are require maintenance and cleaning, and accordingly are more
“complex” than closed system e-cigarettes. (Farrell (NJOY) Tr. 207-09; Huckabee
(Reynolds) Tr. 386 (“a great deal more time and effort is required ... to engage” open-tank
e-cigarettes); PX8001 at 003 (9 13) (Stout (7-Eleven), Decl.) (Open-tank systems ““are more
complicated to use than closed vaping systems.”); PX9000 (Altria) at 019 (Nov. 2017
Investor Day remarks) (addressing the “complexity” of open-tank e-cigarettes compared
to closed-systems)).

Response to Proposed Finding No. 358:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

359. Closed system e-cigarettes have pods or cartridges that are prefilled with nicotine liquids.
The pods or cartridges are not meant to be refilled by users. (Huckabee (Reynolds) Tr. 384
(“closed-system terminology refers specifically to the cartridge or pod or tank which is not
meant to be refillable.”); Farrell (NJOY) Tr. 207, 210 (“Closed systems are comprised of
a battery and a container that is referenced in a variety of ways, either called pods,
cartridges, capsules, tanks, but suffice it to say there is a battery and then a container that
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comes prefilled with liquid, contains nicotine.”); King (PMI) Tr. 2341-42; PX7035
(Masoudi (JLI), Dep. at 107); PX7022 (Begley (Altria), Dep. at 74)).

Response to Proposed Finding No. 359:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

360. Consumers do not have the ability to adjust the performance of the device when using
closed system e-cigarettes. (Begley (Altria) Tr. 970). (“Q. With closed-system e-vapor
products, consumers don’t have the ability to adjust the performance of the device, correct?

A. That’s correct.”)).

Response to Proposed Finding No. 360:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

361. Closed system e-cigarettes are not designed to allow devices and cartridges or pods to be
mixed-and-matched among brands; a closed system “is a single system built to work as a
single system.” (Schwartz (Altria) Tr. 1852; Farrell (NJOY) Tr. 210 (“They’re not designed
to be tampered with and emptied and have another e-liquid inserted in them. So when a
customer buys an NJOY product, they are using a product that is intended solely for use
with NJOY’s e-liquids.”); King (PMI) Tr. 2341-42; PX7035 (Masoudi (JLI), Dep. at 107)).

Response to Proposed Finding No. 361:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

362. Convenience stores have expressed concern about the lack of quality assurance controls
and recent health issues with open-tank products. (PX8006 at 003 (Y 12) (Kloss (Wawa),

Decl.) (“Open tank systems were also responsible for health issues associated with vaping
that were widely reported in the press in 2019.”).
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Response to Proposed Finding No. 362:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

b) Open-System E-Cigarettes and Closed-System E-Cigarettes Do Not
Provide the Same User Experience

363. Open-tank e-cigarette users tend to be used by “hobbyists or vapor enthusiasts.” (Huckabee
(Reynolds) Tr. 386-87). Open-tank e-cigarette users typically enjoy customization and
possess “a more intimate knowledge of the various ways” to have an e-vapor experience.
(Farrell (NJOY) Tr. 221-22; PX7025 (Burns (JLI), Dep. at 55); PX7004 (Willard (Altria),
IHT at 057-058)). Open-tank e-cigarette users “interested in sampling different or unusual
flavors™ of e-liquids. (PX8008 at 005-06 (4 12) (Huckabee (Reynolds), Decl.)).

Response to Proposed Finding No. 363:

Respondents have no specific response except to note that cig-a-likes and pod products
also appeal to different users because cig-a-likes carry the stigma of traditional cigarettes while
pod products do not evoke cigarettes at all, which “really solves a problem” for the adult cigarette
smoker, by offering “an emotional benefit” that comes with not being “viewed as a smoker.”
(Begley (Altria) Tr. 1079). In addition, Complaint Counsel has failed to carry its burden of
establishing that the relevant product market should be defined as all closed-system e-cigarettes.
(RCoL 9 55; RFF 9 1383-426).

364. E-cigarette suppliers have no control over the open-tank user experience in terms of

“ingredients and the impacts, the toxicology, all of the other aspects” that closed-system e-

cigarette suppliers would otherwise verify and submit through the regulatory process.
(King (PMI) Tr. 2343).

Response to Proposed Finding No. 364:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-

system e-cigarettes. (RCoL q 55; RFF 99 1383-426).
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365. According to Paul Crozier, Category Manager for Cigarettes and Tobacco at Sheetz, open-
tank users are a “completely different type of customer segment.” (PX7019 (Crozier
(Sheetz), Dep. at 124)).

Response to Proposed Finding No. 365:

Respondents have no specific response except to note that evidence at trial also
demonstrated that cig-a-likes and pods were not “comparable,” and that cig-a-likes appeal to “a
different consumer,” one who is “looking for different things than a person who is looking for a
pod.” (Quigley (Altria) Tr. 2034, 2038; RFF 9 1399). In addition, Complaint Counsel has failed
to carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

366. Closed systems are convenient to use. For example, customers can use closed-system e-
cigarettes while driving to work or when moving around. (Huckabee (Reynolds) Tr. 386
(“[A] closed system and convenient product that is also typically very discreet in nature,
meaning its vapor cloud is relatively low, consumers find those combinations of factors
appealing. In occasions where they are perhaps in their car, if they are -- if they are
traveling, if they are driving to work, if they are in an area where they -- they may be
moving or with a group of friends where discretion is more important, closed-system
products can be very --very appealing.”); Farrell (NJOY) Tr. 209-10 (“Closed-system e-
cigarette products are a little bit more convenient. You know, there's less component parts,
less maintenance. In order to create a vaping experience, a user will have bought a battery
that connects to a container that's prefilled with liquid, and when the user sucks on the
closed system, an atomizer, which is just a part of this whole system that turns the liquid
into vapor, does so, and as the user is sucking in, they experience nicotine.”); PX7004
(Willard (Altria), IHT at 57-58)).

Response to Proposed Finding No. 366:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

367. Closed system users “just bought the product, and even if you changed the pod, the product

was -- was the same.” (Garnick (Altria) Tr. 1693; Schwartz (Altria) Tr. 1852; Farrell
(NJOY) Tr. 210).
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Response to Proposed Finding No. 367:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

C) Open-System E-Cigarettes and Closed-System E-Cigarettes Are
Sold in Different Retail Channels

368. Open-tank e-cigarettes are typically sold in vape stores or online, whereas the vast majority
of and closed-system e-cigarettes are sold in mass/convenience store channels. (PX4029
(Altria) at 008 (Nu Mark BOD Orientation Presentation, April 11, 2018 — Jody Begley,
President & General Manager, Nu Mark)).

(PX4029 (Altria) at 008).
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Response to Proposed Finding No. 368:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

369. Market participants confirmed that open-tank e-cigarettes are “typically sold in vape
shops.” (Huckabee (Reynolds) Tr. 386-87; see also Farrell (NJOY) Tr. 208; Begley (Altria)
Tr. 972-73; Gifford (Altria) Tr. 2756; Gifford (Altria) Tr. 2741; Crozier (Sheetz) Tr. 1494-
95 (“Generally speaking, vape shops sell more of the open systems and C-stores sell more
pod systems and cigalike-type products.”).

Response to Proposed Finding No. 369:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

370.  Sheetz’s Paul Crozier testified that “A vape shop is a retailer that specializes in e-cigarettes,
vapor sales. That’s generally where you would find open-tank systems. They have the
room, space, time where they can afford to talk with consumers and walk them through
how to use devices and the appropriate liquids in each device, and offer a wide variety of
flavors and strengths of products. And their -- generally their sole purpose is to sell e-
cigarettes, vapor, e-liquids, accessories.” (Crozier (Sheetz) Tr. 1494; see also Begley
(Altria) Tr. 972).

Response to Proposed Finding No. 370:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

371. Altria’s Jody Begley testified that vape shops are considered a distinct sales channel.

(Begley (Altria) Tr. 972-73 (“Q. Vape stores are considered a distinct sales channel,
correct? A. That’s correct.”)).
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Response to Proposed Finding No. 371:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

372. Open-tank e-cigarettes and open tank e-liquids are also sold online or in smoke shops.
(Farrell (NJOY) Tr. 208; Huckabee (Reynolds) Tr. 383).

Response to Proposed Finding No. 372:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

373. Closed system e-cigarettes are sold primarily in convenience stores. (PX4029 (Altria) at
008 (Nu Mark BOD Orientation Presentation, April 11, 2018); Huckabee (Reynolds) Tr.
387-88; Farrell (NJOY) Tr. 220-21, 235-36; Begley (Altria) Tr. 971-72, 1122-23; PX4029
(Altria) at 008; Quigley (Altria) Tr. 2088; Crozier (Sheetz) Tr. 1494-95).

Response to Proposed Finding No. 373:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

374. The MOC channel is the major sales channel for closed system products. (Begley (Altria)

Tr. 971-72). Jody Begley testified that he agreed that the MOC channel is primarily a
closed-system outlet. (Begley (Altria) Tr. 971-72)).

Response to Proposed Finding No. 374:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

375. Convenience stores typically sell only closed-system e-cigs and do not sell open-tank e-

cigarettes. (Crozier (Sheetz) Tr. 1492-94; PX7019 (Crozier (Sheetz), Dep. at 121-22);
PX8006 at 003 (99 11-12) (Kloss (Wawa), Decl.); PX8001 at 003 (9 13) (Stout (7-Eleven),
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Decl.); PX7029 (Farrell (NJOY), Dep. at 145)). Jeff Eldridge of ITG testified that
convenience stores selling open-tank e-cigarettes “tends to be [the] exception.” (PX7012
(Eldridge (ITG), Dep. at 166-67)).

Response to Proposed Finding No. 375:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

376. Convenience stores do not offer the services needed to educate consumers on the use of
open-tank products. (PX8000 at 004 (9 20) (Crozier (Sheetz), Decl.) (“Sheetz does not have
the staff or the time to educate consumers on the use of open systems.”); PX8001 at 003 (
14) (Stout (7-Eleven), Decl.) (“Open vape systems are typically sold at vape shops rather
than convenience stores because vape shops are more prepared to educate customers on the
use of these complex products. Convenience stores are transaction-focused and typically
do not provide the level of service that a true vape enthusiast would look for in a primary
tobacco retailer.”); PX8003 at 003 (§ 17) (Wexler (Turning Point Brands), Decl.) (“A new
customer who enters one of our vape shops will typically receive a high degree of attention
from our staff. [...] This interaction can take several minutes, as our goal is to ensure that
we are matching the customer with the vaping experience that they are seeking. This
contrasts with a convenience store interaction, which usually takes no more than 90
seconds.”)).

Response to Proposed Finding No. 376:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

377. Convenience stores also have inventory constraints that make it difficult to stock open-tank
components. (PX8006 at 003 (9 12) (Kloss (Wawa), Decl.) (“Wawa has chosen not to sell
open tank vaping devices because of lack of quality assurance controls, greater risk of
counterfeit products, and a large variety of customer devices and e-liquids that would be
difficult to maintain at convenience stores that sell limited SKUs.”); see also Farrell
(NJOY) Tr. 221; Crozier (Sheetz) Tr. 1494).
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Response to Proposed Finding No. 377:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

378. Based on testimony and evidence competitors and customers, Dr. Rothman concluded that
because of these differences between open-tank and closed-system e-cigarette products,
purchasers of closed-system e-cigarettes are unlikely to substitute to open-tank e-cigarettes
in response to a small change in price. Dr. Rothman explained, that among other things,
doing so would require purchasing from a different store and learning to use a different
type of product. (PX5000 at 032-39 (9 67-77) (Rothman Expert Report)).

Response to Proposed Finding No. 378:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

d) Industry Participants Do Not View Open-System E-Cigarettes and
Closed-System E-Cigarettes As Close Substitutes

379. Based on testimony from convenience stores that sell e-cigarettes, Dr. Rothman concluded
that market participants do not view open-tank e-cigarettes and closed-system e-cigarettes
as close substitutes. (PX7048 (Rothman, Trial Dep. at 18-19); (PX5000 at 035-39 (99 73-
77) (Rothman Expert Report)).

Response to Proposed Finding No. 379:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

380. Paul Crozier (Sheetz) testified that he does not consider vape shops to be competitors to

Sheetz for e-cigarette sales since Sheetz does not sell open-tank e-cigarettes. (Crozier
(Sheetz) Tr. 1495).
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Response to Proposed Finding No. 380:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

381. Convenience stores do not consider open-tank e-cigarette prices when setting prices for
closed system e-cigarettes. (PX8001 at 003 (9 14) (Stout (7-Eleven), Decl.) (“As a result,
7-Eleven does not track the prices of open vape products, or use the prices of open vape
systems when making retail price recommendations for closed systems or traditional
combustible cigarettes sold at 7-Eleven stores.”); PX8000 at 003 (9 18) (Crozier (Sheetz),
Decl.) (“Prices at vape stores are not a factor that Sheetz considers when deciding on how
to price vapor products.”); PX7019 (Crozier (Sheetz), Dep. at 124) (“Q. Can you help me
understand why doesn’t Sheetz consider prices at vape stores when deciding how to price
vape products? A. A lot of the products sold at vapor -- vape shops are products we don’t
sell.”); compare PX8003 at 004 (4 21) (Wexler (Turning Point Brands), Decl.) (“When we
determine the pricing at which we sell our open systems in our vape shops, we primarily
look to other vape shops for comparisons. We do not focus on the pricing of evapor
products sold in the convenience store channel as benchmark for the pricing of our open
systems.”)).

Response to Proposed Finding No. 381:

Respondents have no specific response except to note that the evidence demonstrates that
pod-based products and cig-a-likes are also priced separately. (RFF 9 1404-06). Moreover, to
the extent that industry participants tracked both cig-a-likes and pod products in their “ordinary

course” documents, those same documents often included open systems:
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(PX4012 (Altria) at 006).

And, to the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove
the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

382. Closed-system e-cigarette producers do not consider prices of open-tank e-cigarettes when
setting prices for closed system e-cigarettes. (Begley (Altria) Tr. 971 (“Q. NuMark did not
price any of its closed-system products based on the price of open-tank products, correct?
A. That's correct. We priced them consistent with the segment they competed in.”));
Huckabee (Reynolds) Tr. 390-91 (public), 408 (in camera) (identifying JUUL, MarkTen,
NJOY, Logic, and h as the competitors that Reynolds considered when setting prices
for its Vuse closed-system e-cigarette products); PX7012 (Eldridge (ITG), Dep. at 171 (“Q.
Did ITG track prices for JUUL and NJOY products? A. Yes. Q. Does ITG track prices for
any open systems brands? A. Not that [ know of.”), 182; PX8008 at 021 (Y 41) (Huckabee
(Reynolds), Decl.) (“RJR Vapor does not consider the pricing of open systems when setting
the prices of its VUSE products.”)).
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Response to Proposed Finding No. 382:

Respondents have no specific response except to note that the evidence demonstrates that
pod-based products and cig-a-likes are also priced separately. (RFF 9 1404-06). Moreover, to
the extent that the Proposed Finding implies that the relevant product market is all closed-system
products, Respondents object because Complaint Counsel has the burden to prove the relevant
product market, (RCoL 9 55), and has not done so, (RFF 9 1383-426).

383. Wade Huckabee (Reynolds) testified that open-tank and closed—system e-cigarettes are not
substitutes. (Huckabee (Reynolds) Tr. 387) (Q. Do you view open systems and closed

systems as substitutes? A. No, I do not.”)). Wade Huckabee testified that open-tank and
closed systems are “highly complementary.” (Huckabee (Reynolds) Tr. 387).

Response to Proposed Finding No. 383:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes, (RCoL 9 55; RFF 99 1383-426).

7. Other Reduced-Risk Products Are Properly Excluded from the
Relevant Product Market

384. Based on his review of testimony and documents, Dr. Rothman concluded that alternative
nicotine products, such as smokeless tobacco or nicotine gum, differ from closed-system
e-cigarettes in that they do not offer the consumer the experience of inhaling vapor.
(PX7048 (Rothman, Trial Dep. at 18); PX5000 at 035 (9 72) (Rothman Expert Report)).
Accordingly, he concluded that market participants do not view alternative nicotine
products as close substitutes for closed-system e-cigarettes. (PX7048 (Rothman, Trial Dep.
at 18); PX5000 at 035-39 (99 73-77) (Rothman Expert Report)).

Response to Proposed Finding No. 384:

Respondents have no specific response except to note that Complaint Counsel omits Dr.
Rothman’s conclusion from the same paragraph it cites, which is that these alternative products
containing nicotine are differentiated from closed-system e-cigarettes by their ability to “deliver

the same ‘nicotine satisfaction.”” (PX5000 Rothman Report at § 72). In addition, market
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participants distinguish cig-a-likes from pod-based products. (RFF 99 1394, 1396, 1405, 1406(c)-
(d)).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 49 1383-426).

385. Altria’s Begley does not consider IQOS to be an e-cigarette product; rather, it is a “heat-
not-burn product, which “heats the tobacco up to the point prior to actual combustion. So
it heats it, does not burn it, and that heat on the real tobacco creates and acrosol. So I view

those as different from e-vapor.” (Begley (Altria) Tr. 1051).

Response to Proposed Finding No. 385:

Respondents have no specific response except to note that Complaint Counsel cites to
numerous internal documents from JLI describing IQOS and other heat-not-burn products as
competitors. (See e.g., RRFF 44 307-08, 310-12, 316, 320-22).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).

386. PMI’s Martin King testified that IQOS is not an e-cigarette product, but belongs to “a

different category,” and uses “a totally different way of creating the aerosol from a different
source and a different means than an e-cigarette.” (King (PMI) Tr. 2349-50).

Response to Proposed Finding No. 386:

Respondents have no specific response except to note that Complaint Counsel cites to
numerous internal documents from JLI describing IQOS and other heat-not-burn products as
competitors. (See e.g., RRFF 99 307-08, 310-12, 316, 320-22).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to

prove the relevant product market, (RCoL §] 55), and has not done so, (RFF 99 1383-426).
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387. Inan email from June 2017, JLI’s James Monsees noted that “[h]eat-not-burn products are
substantially safer than regular cigarettes but can’t match the simple chemistry of e-
cigarettes (particularly using some of JUUL’s core technologies,” adding, “we don’t
believe the [IQOS] product is any good.” (PX2083 (JLI) at 001).

Response to Proposed Finding No. 387:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

388. The non-compete provision to which Altria agreed as part of the transaction did not apply
to Altria’s IQOS heat-not-burn product. (Willard (Altria) Tr. 1195).

Response to Proposed Finding No. 388:

Respondents have no specific response except to note that the purpose of the noncompete
was to protect JLI’s proprietary information from being used in the development of competing e-
cigarette products by Altria. (See RFF 99 1178-88). 1QOS, a heat-not-burn product, used different
technology, (see CCFF 4] 385; Begley (Altria) Tr. 1051), and therefore was not a subject of JLI’s
concern. Moreover, the noncompete provision cited by Complaint Counsel did encompass open-
tank systems, (PX1276 (JLI) at 009, 025-26), which Complaint Counsel nonetheless argues should
be excluded from its market definition.

In addition, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

389. Nicotine gum absorbs much more slowly into the bloodstream than nicotine absorbed
through a user’s lungs. (PX7009 (Burns (JLI), IHT at 116-17)).
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Response to Proposed Finding No. 389:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

390. In Michelle Baculis’s view, adult smokers looking for a reduced-harm product see

inhalable products as “a ritual thing and it’s a habitual experience” that they are looking to
replicate. (PX7014 (Baculis (Altria), Dep. at 41-42)).

Response to Proposed Finding No. 390:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL 9 55; RFF 99 1383-426).

391. During Begley’s time as President and General Manager of Nu Mark, Nu Mark did not
consider the price of oral tobacco products, nicotine pouches, or nicotine gum in setting

the price of its closed-system e-cigarette products. (PX7022 (Begley (Altria), Dep. at 81)).

Response to Proposed Finding No. 391:

Respondents have no specific response except to note that the evidence demonstrates that
pod-based products and cig-a-likes are also priced separately. (RFF 99 1404-06). In addition,
Complaint Counsel has failed to carry its burden of establishing that the relevant product market
should be defined as all closed-system e-cigarettes. (RCoL 4 55; RFF 99 1383-426).

392. The non-compete provision to which Altria agreed as part of the transaction did not apply
to Altria’s moist tobacco business. (Willard (Altria) Tr. 1195).

Response to Proposed Finding No. 392:

Respondents have no specific response except to note that the purpose of the noncompete
was to protect JLI’s proprietary information from being used in the development of competing e-
cigarette products by Altria. (See RFF q9 1178-88). Moist tobacco does not use e-cigarette

technology and therefore was not a subject of JLI’s concern. Moreover, the noncompete provision
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cited by Complaint Counsel did encompass open-tank systems, (PX1276 (JLI) at 009, 025-26),
which Complaint Counsel nonetheless argues should be excluded from its market definition.

In addition, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

393. ToJeff Eldridge’s knowledge, ITG does not track the prices of any oral nicotine or nicotine
gum products. (PX7012 (Eldridge (ITG), Dep. at 183)).

Response to Proposed Finding No. 393:

Respondents have no specific response except to note that Complaint Counsel has failed to
carry its burden of establishing that the relevant product market should be defined as all closed-
system e-cigarettes. (RCoL q 55; RFF 99 1383-426).

394. To Jeff Eldridge’s knowledge, in setting the prices for its Blu products, ITG does not
consider the prices of smokeless tobacco, oral nicotine, or nicotine gum products. (PX7012

(Eldridge (ITG), Dep. at 183-85)).

Response to Proposed Finding No. 394:

The Proposed Finding is incomplete and misleading without additional context. In the
same testimony cited by Complaint Counsel, Eldridge confirmed that “ITG track[s] information
on IQOS’s prices” and explained this is “because it would be considered competition for vapor
products.” (PX7012 Eldridge (ITG Brands) Dep. at 184). 1QOS is a heat-not-burn product. (See
CCFF 9 385; Begley (Altria) Tr. 1051).

Moreover, to the extent that the Proposed Finding implies that the relevant product market
is all closed-system products, Respondents object because Complaint Counsel has the burden to

prove the relevant product market, (RCoL §] 55), and has not done so, (RFF 99 1383-426).
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8. The Hypothetical Monopolist Test Confirms That the Sale of Closed-
System E-Cigarettes Is a Relevant Product Market

395. Complaint Counsel’s economic expert, Dr. Dov Rothman, concluded that the appropriate
relevant product market in this matter is the sale of closed-system e-cigarettes. (PX7048
(Rothman, Trial Dep. at 13-14); PX5000 at 031-41 (9 62-82) (Rothman Expert Report)).

Response to Proposed Finding No. 395:

The Proposed Finding is incomplete and misleading to the extent it implies that Dr.
Rothman’s conclusion is correct that the appropriate relevant product market in this matter is the
sale of closed-system e-cigarettes.

Dr. Rothman used the hypothetical monopolist test to define the relevant product market,
but he failed to analyze whether pods and cig-a-likes could constitute distinct markets. (PX7048
Rothman Trial Dep. at 14, 128; RFF 99 1415-17). In so doing, he completely disregarded the
“smallest market principle,” (RX1217 Murphy Report 9 108-10), which reflects the customary
practice that “when the Agencies rely on market shares and concentration, they usually do so in
the smallest relevant market satisfying the hypothetical monopolist test,” (PX9098 Horizontal
Merger Guidelines (“HMG”) at 013 § 4.1.1). (RFF 99 1415-17). Dr. Rothman’s report does not
even acknowledge the existence of this principle. (PX5000 Rothman Report 99 63-66; see also
RFF q 1417).

Additionally, Dr. Rothman relied on outdated elasticity studies that did not accurately
reflect the market conditions in 2018 and therefore are not probative of the extent to which
consumers will substitute one e-vapor product for another, making his conclusions unreliable.
(RFF 9 1418-26).

396. Dr. Rothman concluded that open-tank e-cigarettes and other alternative nicotine products
are not close substitutes for closed-system e-cigarettes. (PX7048 (Rothman, Trial Dep. at

17); PX5000 at 040 (9 78) (Rothman Expert Report)). Dr. Rothman concluded that because

open-tank e-cigarettes and other alternative nicotine products are not close substitutes for

closed-system e-cigarettes, few consumers would substitute to other nicotine products in
response to a small change in the price of closed-system e-cigarettes. (PX5000 at 040 (
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78) (Rothman Expert Report)). Dr. Rothman also concluded that because few consumers
would substitute to other nicotine products in response to a small change in the price of
closed-system e-cigarettes, a hypothetical monopolist of closed system e-cigarettes would
likely impose at least a small but significant nontransitory increase in price (“SSNIP”).
(PX5000 at 040 (9 78) (Rothman Expert Report)). Dr. Rothman thus concluded that open-
tank e-cigarettes and other alternative nicotine products not in the relevant market.
(PX5000 at 040 (9 78) (Rothman Expert Report)).

Response to Proposed Finding No. 396:

The Proposed Finding is incomplete and misleading without additional context. Dr.
Rothman conducted no empirical analysis to support his exclusion of open systems and other
alternative products containing nicotine from his relevant product definition. (RX1217 Murphy
Report § 109). Based on a review of documents and testimony, for which Dr. Rothman can offer
no methodology, (see PX7046 Rothman Dep. at 154-56), he concluded that open systems and other
alternative products containing nicotine were not close substitutes and therefore did not attempt
further analysis, (PX7048 Rothman Trial Dep. at 17; PX5000 Rothman Report q 78; RX1217
Murphy Report § 109). Dr. Rothman’s conclusions (1) that few consumers would substitute to
other products containing nicotine in response to a small change in the price of closed-system e-
cigarettes; (2) that because few consumers would substitute to other products containing nicotine
in response to a small change in the price of closed-system e-cigarettes, a hypothetical monopolist
of closed system e-cigarettes would likely impose at least a small but significant nontransitory
increase in price (“SSNIP”); and (3) that open-tank e-cigarettes and other alternative products
containing nicotine are not in the relevant product market, all flow from his decision to exclude
open systems and other alternative products containing nicotine from his empirical analysis.
(PX5000 Rothman Reportq| 78).

To the extent that the Proposed Finding implies that the relevant product market is all
closed-system products, Respondents object because Complaint Counsel has the burden to prove

the relevant product market, (RCoL 9 55), and has not done so, (RFF 99 1383-426).
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397. Dr. Rothman based his product market conclusions both on qualitative evidence (see CCFF
19 218-394, above), as well as the analytical framework in the Horizontal Merger
Guidelines. (PX7048 (Rothman, Trial Dep. at 14); PX5000 at 040-41 (99 78-82) (Rothman
Expert Report)).

Response to Proposed Finding No. 397:

The Proposed Finding is incomplete and misleading without additional context. At the
outset, in order to support its contention that Dr. Rothman based his product market conclusions
on qualitative evidence, Complaint Counsel does not cite to Dr. Rothman’s analysis, but rather
points to its own post-trial findings of fact, on which Dr. Rothman would not have based any of
his conclusions.

Moreover, Dr. Rothman’s reliance on the analytical framework in the Horizontal Merger
Guidelines inappropriately disregarded its “smallest market principle,” (RX1217 Murphy Report
94/ 108-10), which reflects the customary practice that “when the Agencies rely on market shares
and concentration, they usually do so in the smallest relevant market satistying the hypothetical
monopolist test,” (PX9098 (HMG) at 013 § 4.1.1; RFF 99 1415-17). That principle guards against
“overstat[ing]” the “relative competitive significance of more distant substitutes.” (PX9098
(HMG) at 013 § 4.1.1).

In addition, Dr. Rothman’s analysis is fundamentally flawed from the outset because he
relied on outdated elasticity studies, dating to before the rise of pod products, in calculating
elasticity. He did so even though elasticity is a critical input in the HMT analysis and even though
he acknowledged that elasticity can “change over time . . . as the market evolves and matures” and
that “JUUL’s growth” could “imply changes in elasticity.” (PX7048 Rothman Trial Dep. at 108-
09; see also RFF 99 1324-26, 1419-22). Given the explosion in popularity of pod products, the

data Dr. Rothman relied on has no bearing on market conditions in 2018, much less market
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conditions today, and is not probative of the extent to which consumers will substitute from pods
to cig-a-likes or vice-versa. (RX1217 Murphy Report 44 102-06).

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 9 218-394,
Respondents incorporate their responses to those Proposed Findings herein.
398. Dr. Rothman used the Hypothetical Monopolist Test described in the Horizontal Merger

Guidelines to define the relevant product market. (PX7048 (Rothman, Trial Dep. at 14);
PX9098 (Horizontal Merger Guidelines) § 4.1 at 011-16)).

Response to Proposed Finding No. 398:

The Proposed Finding is incomplete and misleading to the extent it implies that Dr.
Rothman correctly applied the Hypothetical Monopolist Test described in the Horizontal Merger
Guidelines to define the relevant product market. Dr. Rothman failed to analyze whether pods and
cig-a-likes could constitute distinct markets. (PX7048 Rothman Trial Dep. at 14, 128; RFF
99 1415-17). In so doing, he completely disregarded the “smallest market principle,” (RX1217
Murphy Report 99 108-10), which reflects the customary practice that “when the Agencies rely on
market shares and concentration, they usually do so in the smallest relevant market satisfying the
hypothetical monopolist test,” (PX9098 (HMG) at 013 § 4.1.1). (RFF 99 1415-17). Dr. Rothman’s
report does not even acknowledge the existence of this principle. (PX5000 Rothman Report 9 63-
66; see also RFF q 1417). In addition, Dr. Rothman’s analysis is fundamentally flawed from the
outset because it relied on outdated elasticity studies, dating to before the rise of pod products, in
calculating elasticity. Given the explosion in popularity of pod products, the data Dr. Rothman
relied on has no bearing on market conditions in 2018, much less market conditions today, and is
not remotely probative of the extent to which consumers will substitute from pods to cig-a-likes
or vice-versa. (RX1217 Murphy Report 99 102-06).

399. The Hypothetical Monopolist Test asks if a hypothetical monopolist of a candidate market

would impose a SSNIP on at least one of the products sold by one of the merging firms in
the candidate market. (PX7048 (Rothman, Trial Dep. at 14); PX9098 (Horizontal Merger
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Guidelines) § 4.1.1 at 011-13 (the Hypothetical Monopolist Test)). The hypothetical
monopolist test starts by defining a candidate market around at least one of the products
sold by one of the merging firms or relevant firms. (PX7048 (Rothman, Trial Dep. at 14-
15); PX9098 (Horizontal Merger Guidelines) § 4.1.1 at 011-13). If the candidate market
includes enough competitively significant products, the hypothetical monopolist of the
candidate market would likely impose at least a SSNIP on at least one of the products over
one of the merging or relevant firms. (PX7048 (Rothman, Trial Dep. at 15); PX9098
(Horizontal Merger Guidelines) § 4.1.1 at 011-13). If the hypothetical monopolist would
likely impose at least a SSNIP, the candidate market is said to pass that hypothetical
monopolist test. (PX7048 (Rothman, Trial Dep. at 15); PX9098 (Horizontal Merger
Guidelines) § 4.1.1 at 011-13)).

Response to Proposed Finding No. 399:

Respondents have no specific response except to note that the Proposed Finding is
improper because it consists entirely of a legal conclusion.
400. To define the relevant product market in this matter, Dr. Rothman started by defining a
candidate market around Altria’s closed-system e-cigarette products. (PX7048 (Rothman,
Trial Dep. at 16)). He then evaluated if a hypothetical monopolist of closed-system e-
cigarettes would likely impose at least a SSNIP. (PX7048 (Rothman, Trial Dep. at 16)).

Response to Proposed Finding No. 400:

The Proposed Finding is incomplete and misleading to the extent it implies that Dr.
Rothman correctly evaluated whether a hypothetical monopolist of closed-system e-cigarettes
would likely impose at least a SSNIP. Dr. Rothman failed to analyze whether pods and cig-a-likes
could constitute distinct markets. (PX7048 Rothman Trial Dep. at 14, 128; RFF qq 1415-17). In
so doing, he completely disregarded the “smallest market principle,” (RX1217 Murphy Report
9 108), which reflects the customary practice that “when the Agencies rely on market shares and
concentration, they usually do so in the smallest relevant market satisfying the hypothetical
monopolist test.” (PX9098 (HMG) at 013 §4.1.1). In addition, Dr. Rothman’s analysis is
fundamentally flawed from the outset because it relied on outdated elasticity studies, dating to
before the rise of pod products, in calculating elasticity. Given the explosion in popularity of pod

products, the data Dr. Rothman relied on has no bearing on market conditions in 2018, much less
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market conditions today, and is not remotely probative of the extent to which consumers will
substitute from pods to cig-a-likes or vice-versa. (RX1217 Murphy Report 99 102-06).

401. Dr. Rothman implemented the hypothetical monopolist test by using what is called a
critical elasticity test. (PX7048 (Rothman, Trial Dep. at 19-20); PX5000 at 040 (§ 79)
(Rothman Expert Report)). The objective of a critical elasticity test is to calculate the extent
to which consumers would substitute to other products in response to a SSNIP and compare
that to the “critical” amount of substitution that would make a SSNIP just profitable for a
hypothetical monopolist. (PX7048 (Rothman, Trial Dep. at 19-20); PX5000 at 040 ( 79)
(Rothman Expert Report)). If the actual amount of substitution (as measured by the actual
elasticity) is less than the critical amount of substitution (as measured by the critical
elasticity), then the hypothetical monopolist test is satisfied and the market is properly
defined. (PX7048 (Rothman, Trial Dep. at 19-20); PX5000 at 040 (] 79) (Rothman Expert
Report)).

Response to Proposed Finding No. 401:

The Proposed Finding is incomplete and misleading to the extent it implies that Dr.
Rothman correctly implemented the hypothetical monopolist test by using the critical elasticity
test. Dr. Rothman failed to analyze whether pods and cig-a-likes could constitute distinct markets.
(PX7048 Rothman Trial Dep. at 14, 128; RFF 99 1415-17). In so doing, he completely disregarded
the “smallest market principle,” (RX1217 Murphy Report § 108), which reflects the customary
practice that “when the Agencies rely on market shares and concentration, they usually do so in
the smallest relevant market satisfying the hypothetical monopolist test.” (PX9098 (HMG) at 013
§ 4.1.1). In addition, Dr. Rothman’s analysis is fundamentally flawed from the outset because it
relied on outdated elasticity studies, dating to before the rise of pod products, in calculating
elasticity. Given the explosion in popularity of pod products, the data Dr. Rothman relied on has
no bearing on market conditions in 2018, much less market conditions today, and is not remotely
probative of the extent to which consumers will substitute from pods to cig-a-likes or vice-versa.
(RX1217 Murphy Report 99 102-06).

402. The critical elasticity depends on the size of the SSNIP and the hypothetical monopolist’s

variable margin at pre-SSNIP prices. (PX7048 (Rothman, Trial Dep. at 19); PX5000 at 040
(9 80) (Rothman Expert Report)). If a 10 percent price increase is profitable for a
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hypothetical monopolist, then a 5 percent price increase would be approximately profit
maximizing for the hypothetical monopolist. (PX5000 at 040 (9 80) (Rothman Expert
Report)). Therefore, Dr. Rothman uses a 10 percent SSNIP to calculate the critical
elasticity. (PX7048 (Rothman, Trial Dep. at 19-20); PX5000 at 040 (Y 80) (Rothman Expert
Report)).

Response to Proposed Finding No. 402:

The Proposed Finding is incomplete and misleading to the extent it implies that Dr.
Rothman correctly implemented the critical elasticity analysis. He did not. Dr. Rothman’s
analysis is fundamentally flawed from the outset because it relied on outdated elasticity studies,
dating to before the rise of pod products, in calculating elasticity. Given the explosion in
popularity of pod products, the data Dr. Rothman relied on has no bearing on market conditions in
2018, much less market conditions today, and is not remotely probative of the extent to which
consumers will substitute from pods to cig-a-likes or vice-versa. (RX1217 Murphy Report 9 102-
06).

403. Using financial information from Altria, JLI, JTI, Reynolds, and ITG, Dr. Rothman
calculated variable margins for closed-system e-cigarettes. (PX5000 at 040 (4 80), 141-45
(Appendix D) (Rothman Expert Report)). Using variable margins from closed-system e-
cigarette competitors, Dr. Rothman calculated that the share-weighted average variable

margin is 28 percent. (PX5000 at 040 ( 80), 141-45 (Appendix D) (Rothman Expert
Report); PX7048 (Rothman, Trial Dep. at 19-20)).

Response to Proposed Finding No. 403:

Respondents have no specific response except to note that while Dr. Rothman did calculate
a share-weighted average variable margin of 28 percent using data from four closed-system e-
cigarette manufacturers, he also acknowledged during his trial deposition that Altria’s actual
margins were nowhere near 28 percent. (PX7048 Rothman Trial Dep. at 111). Altria’s 2018
variable margin for its e-cigarette products was only 2 percent, and its variable margin on its pod-

based product, MarkTen Elite, was minus 47 percent. (PX7048 Rothman Trial Dep. at 111-12).
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404. Dr. Rothman calculated that, given a SSNIP of 10 percent and a variable margin of 28
percent, the critical elasticity is 2.6. (PX7048 (Rothman, Trial Dep. at 19-20); PX5000 at
040 (4 80), 138-140 (Appendix C) (Rothman Expert Report)).

Response to Proposed Finding No. 404:

The Proposed Finding is incomplete and misleading to the extent it implies that Dr.
Rothman correctly implemented the critical elasticity analysis. As Dr. Rothman acknowledged,
Altria’s actual variable margins were no where near 28 percent. (PX7048 Rothman Trial Dep. at
111). Altria’s 2018 variable margin for its e-cigarette products was only 2 percent, and its variable
margin on its pod-based product, MarkTen Elite, was minus 47 percent. (PX7048 Rothman Trial
Dep. at 111-12). Moreover, Dr. Rothman’s analysis is fundamentally flawed from the outset
because it relied on outdated elasticity studies, dating to before the rise of pod products, in
calculating elasticity. Given the explosion in popularity of pod products, the data Dr. Rothman
relied on has no bearing on market conditions in 2018, much less market conditions today, and is
not remotely probative of the extent to which consumers will substitute from pods to cig-a-likes
or vice-versa. (RX1217 Murphy Report 9 102-06).

405. In his product market analysis, Dr. Rothman considered both academic literature and JLI’s
own estimates for the actual elasticity of demand for closed-system e-cigarettes. (PX7048
(Rothman, Trial Dep. at 22-23); PX5000 at 041 (9 81) (Rothman Expert Report)). Five
academic studies report an estimate of the elasticity of demand for closed-system e-
cigarettes among consumers in the United States that is less (in absolute value) than 2.6.
(PX7048 (Rothman, Trial Dep. at 20); PX5000 at 041 (9 81) (Rothman Expert Report)

(absolute values of estimate of elasticity of demand for closed-system e-cigarettes were
less than 2.1)).

Response to Proposed Finding No. 405:

The Proposed Finding is incomplete and misleading. Dr. Rothman acknowledged that he
did not perform any empirical analysis to estimate the actual elasticity of demand for closed-
system e-cigarettes. (See PX7048 Rothman Trial Dep. at 20). The academic literature on which

Dr. Rothman relied reflects outdated studies that do not accurately reflect the market conditions in
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2018 and certainly do not reflect the market today. (RFF 99 1418-26; PX1217 Murphy Report
94 103-04 (explaining that “[e]ach of the studies analyze[d] data from a period that ends before
Altria began marketing MarkTen Elite,” and the “majority of the studies analyze data from periods
that predate Altria’s discontinuation of e-cigarette sales by at least four years,” and predate the
rapid growth in e-cigarettes that took place from 2016-2019)). As Dr. Rothman acknowledged,
elasticity can change over time, especially in a dynamic market. (PX7048 Rothman Trial Dep. at
108). Additionally, Complaint Counsel omits that not all studies reported an estimate of elasticity
of demand of less than 2.6. (PX5000 Rothman Report 9§ 81).

Finally, it is inaccurate to state that Dr. Rothman considered JLI’s own estimates for the
actual elasticity of demand for closed-system e-cigarettes. Dr. Rothman actually refers to product-
level price elasticities found in a pricing presentation created by McKinsey for JLI. (PX5000
Rothman Report § 81). Dr. Rothman acknowledged that the relevant figure for the critical
elasticity analysis is “for the category” and not at the product level. (PX7048 Rothman Trial Dep.
at 104). Dr. Rothman also acknowledged that he performed no empirical analysis of product-level
elasticities. (PX7048 Rothman Trial Dep. at 129, 201-03).

406.

PX2486 (JLI) at 013-15 (in camera)).

(PX2486 (JLI) at 013-15 (in camera); (PX5000
at 041 (4 81) (Rothman Expert Report)). Because elasticities for individual products tend
to be higher in absolute value than an aggregate elasticity for a group of products, the
McKinsey analysis implies that 1.3 is an upper bound on the magnitude of the elasticity of
demand for closed-system e-cigarettes. (PX5000 at 041 (9 81) (Rothman Expert Report)).

Response to Proposed Finding No. 406:

The Proposed Finding is incomplete and misleading without additional context. -
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- Moreover, McKinsey was a third party that provided discovery in this case, but Complaint
Counsel did not otherwise seek discovery from McKinsey as to this information and there is no

basis in the record to rely upon it.

407. Dr. Rothman concluded that because the estimates of the elasticity of demand for closed-
system e-cigarettes from five academic studies and JLI’s _ are
smaller than the critical elasticity of 2.6, a hypothetical monopolist of closed-system e-
cigarettes would likely impose at least a SSNIP. (PX7048 (Rothman, Trial Dep. at 20);
PX5000 at 041 (9 82) (Rothman Expert Report)). Thus, a market consisting of closed-
system e-cigarettes is a relevant product market under the Horizontal Merger Guidelines.
(PX7048 (Rothman, Trial Dep. at 14, 20); PX5000 at 040-41 (4 78-82) (Rothman Expert
Report); PX9098 (Horizontal Merger Guidelines) § 4.1 at 011-16).

Response to Proposed Finding No. 407:

The Proposed Finding is incomplete and misleading to the extent it claims that Dr.
Rothman correctly defined a relevant product market under the Horizontal Merger Guidelines.

First, as described in RRFF 49 405 and 406 above, the academic studies and -

on which Dr. Rothman relies for his estimates of elasticity of demand are unreliable.
(See also RFF 99 1418-26.) Dr. Rothman did no empirical work himself to estimate elasticity of
demand of closed-system e-cigarettes. (See PX7048 Rothman Trial Dep. at 20).

Second, as described in Respondents’ response to CFF q 1417 below, Dr. Rothman
incorrectly applies the hypothetical monopolist test to conclude that closed-system e-cigarettes are
the relevant product market. Dr. Rothman considers the possibility of a broader market than all
closed-system e-cigarettes and concludes, without any empirical analysis, that open and closed

systems are not sufficient substitutes. (RX1217 Murphy Report § 109). Dr. Rothman, however,
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fails to consider the possibility of a narrower pod-based e-cigarette only market, ignoring
significant product differentiation between pod-based and cig-a-like products and completely
disregarding the “smallest market principle.” (RFF 9 1417; RX1217 Murphy Report 99 108-10;
see also PX9098 (HMG) at 013 §4.1.1 (“[W]hen the Agencies rely on market shares and
concentration, they usually do so in the smallest relevant market satisfying the hypothetical
monopolist test.”)). In addition, those studies dated to before the rise of pod products, in
calculating elasticity. Given the explosion in popularity of pod products, the data Dr. Rothman
relied on has no bearing on market conditions in 2018, much less market conditions today, and is
not remotely probative of the extent to which consumers will substitute from pods to cig-a-likes
or vice-versa. (RX1217 Murphy Report 9 102-06).

Finally, to the extent that the Proposed Finding implies that the relevant product market is
all closed-system products, Respondents object because Complaint Counsel has the burden to
prove the relevant product market, (RCoL 9 55), and has not done so, (RFF q9 1383-426).

B. THE RELEVANT GEOGRAPHIC MARKET IS THE UNITED STATES

408. The United States is the relevant geographic market in which to assess the competitive
effects of the transaction. (JX0004 at 001 ( 1) (Additional Joint Stipulations of Law and
Fact)).

Response to Proposed Finding No. 408:

Respondents have no specific response.

PRIOR TO THE TRANSACTION, ALTRIA COMMITTED SIGNIFICANT
TIME, RESOURCES, AND MONEY TO ITS E-CIGARETTE BUSINESS, AND
PUBLICLY STATED ITS INTENTION TO COMPETE IN THE CLOSED-
SYSTEM E-CIGARETTE MARKET LONG-TERM

A. PRIOR TO THE TRANSACTION, ALTRIA COMMITTED SIGNIFICANT TIME,
RESOURCES, AND MONEY TO ITS E-CIGARETTE BUSINESS

409. Testimony and ordinary course documents from Altria and JLI confirm that Altria
committed as much as $1 billion dollars, over twenty years of work, and hundreds of
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experts toward developing reduced harm products including e-cigarettes. (See CCFF q
427-43, 447-54, 507-14, below).

Response to Proposed Finding No. 409:

Respondents have no specific response. To the extent Complaint Counsel relies on its
Proposed Findings in CCFF 99427-43, 447-54, and 507-14, Respondents incorporate their
responses to those Proposed Findings herein.

410. “[Altria] spent over half a billion dollars, maybe up to a billion dollars, investing in the e-
vapor category.” (Willard (Altria) Tr. 1341 (“Q. Did you want to achieve leadership in the
e-vapor category? A. Yes, we did. Q. Did you put substantial resources into the e-vapor
products sold by Nu Mark to try to achieve leadership in that category? A. Yes, we did.
We spent well over half a billion dollars, maybe up to a billion dollars, investing in the e-
vapor category.”)).

Response to Proposed Finding No. 410:

Respondents have no specific response.

B. ALTRIA WAS A SIGNIFICANT COMPETITOR IN CLOSED-SYSTEM E-CIGARETTES
1. Altria Recognized the Importance of E-Cigarettes to Its Future

411. For over a decade, Altria recognized the importance of reduced-risk products to its future,
and pursued federal legislation to facilitate bringing such products to market. (PX9000
(Altria) at 004 (Nov. 2017 Investor Day remarks) (attributing Tobacco Control Act to
“Altria’s leadership - and only Altria, alone in the industry”); PX7004 (Willard (Altria),
IHT at 55-57)).

Response to Proposed Finding No. 411:

Respondents have no specific response.

412. Altria increased spending on research and development (R&D) for reduced harm products,
including e-vapor products, every year since 2011. (PX1633 (Altria) at 007 (Reduced Harm
Products, Scorecard Summary, Mar. 2017)).

Response to Proposed Finding No. 412:

Respondents have no specific response.

413. A March 2017 Altria document titled “Reduced Harm Products, Scorecard Summary”
shows that Altria’s direct spend on e-vapor product development and research grew more
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than tenfold over a five-year period: from $7 million in 2012 to a projected $90 million in
2017. (PX1633 (Altria) at 008).

(PX1633 (Altria) at 008).

Response to Proposed Finding No. 413:

Respondents have no specific response.

414. As early as 2016, Altria believed that e-cigarettes represented a “significant long-term
opportunity.” (PX7022 (Begley (Altria), Dep. at 92-94); PX4040 (Altria) at 018 (“Nu Mark
2016-2018 Strategic Plan”) (“E-Vapor Category Represents a Significant Longer-Term
Opportunity”); PX7023 (Fernandez (Altria), Dep. at 181-82)).

Response to Proposed Finding No. 414:

The Proposed Finding is incomplete and misleading without additional context. The cited
sources demonstrate that Nu Mark believed the e-vapor category represented a “long-term
opportunity . . . because there [was] a significant consumer base . . . interested in these products.”

(PX7022 Begley (Altria) Dep. at 93-94 (discussing PX4040 (Altria) at 018)). But even if Altria
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was correct in its belief, that has no bearing on the company’s ability to execute on that

opportunity. Ultimately, Altria was not able to develop or acquire an e-vapor product that appealed

to adult smokers. (RFF q9 184-202, 1501-31). And if a product could not convert adult smokers,

it would not be commercially successful and could not obtain regulatory approval. (See RFF 9| 76,

81, 596-613, 743-47).

415. JLICEO Burns told JLI investors that Altria’s rationale for the transaction was recognition
that “we are heading toward a future where adult smokers overwhelmingly choose non-

combustible alternatives over cigarettes.” (PX2115 (JLI) at 001 (Email from Keven Burns,
Dec. 2018)).

Response to Proposed Finding No. 415:

The Proposed Finding is incomplete and misleading without additional context. Burns told
JLI stockholders that “Altria approached us as a result of our rapid expansion, strong innovation
pipeline, and the realization that we are heading toward a future where adult smokers
overwhelmingly choose non-combustible alternatives over cigarettes.” (PX2115 (JLI) at 001).
But Burns’s understanding and/or recollection of Altria’s reasons for approaching JLI is not the
best evidence of what those reasons were.

Even taking Burns’s understanding as true, if Altria believed that the tobacco industry was
“heading toward a future where adult smokers overwhelmingly choose non-combustible
alternatives over cigarettes,” that has no bearing on whether that future would come to pass, nor
on Altria’s ability to compete for those future consumers. Ultimately, Altria was not able to
develop or acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-202, 1501-
31). And if a product could not convert adult smokers, it would not be commercially successful
and could not obtain regulatory approval. (See RFF 99 76, 81, 596-613, 743-47).

416. A 2017 Altria presentation to investors stated Nu Mark’s goal was to “[lI]ead the U.S.
e-vapor category through a portfolio of superior reduced-risk products that adult smokers

and vapers choose over cigarettes.” (PX4014 (Altria) at 029 (2017 Investor Day slide
deck); Begley (Altria) Tr. 978-79).
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Response to Proposed Finding No. 416:

The Proposed Finding is incomplete and misleading without additional context. As early
as 2017, Altria stated that it could participate in the e-cigarette space in “multiple ways,” including
“through organic product development™ and through “acquisitions.” (RX0176 (Altria) at 156; RFF
4 340). In fact, historically any success Altria has had with potential reduced-risk products has
come through acquisition, rather than internal development. (RFF 9 164-69).

This forward-looking statement of Nu Mark’s goal has no bearing on the company’s
likelihood of achieving that goal. Ultimately, Altria was not able to develop or acquire an e-vapor
product that appealed to adult smokers. (RFF q9 184-202, 1501-31). And if a product could not
convert adult smokers, it would not be commercially successful and could not obtain regulatory
approval. (See RFF 99 76, 81, 596-613, 743-47).

417. In February 2018, Willard reiterated that “Nu Mark’s goal is to lead the U.S. e-vapor

category with a portfolio of superior, potentially reduced-risk products. . . .” (PX9045
(Altria) at 006 (2018 CAGNY Conference Remarks by Howard Willard, Feb. 21, 2018)).

Response to Proposed Finding No. 417:

The Proposed Finding is incomplete and misleading without additional context. As early
as 2017, Altria stated that it could participate in the e-cigarette space in “multiple ways,” including
“through organic product development” and through “acquisitions.” (RX0176 (Altria) at 156; RFF
9 340). In fact, historically any success Altria has had with potential reduced-risk products has
come through acquisition, rather than internal development. (RFF 9 164-69).

This forward-looking statement of Nu Mark’s goal has no bearing on the company’s
likelihood of achieving that goal. Ultimately, Altria was not able to develop or acquire an e-vapor
product that appealed to adult smokers. (RFF 99 184-202, 1501-31). And if a product could not
convert adult smokers, it would not be commercially successful and could not obtain regulatory

approval. (See RFF 9 76, 81, 596-613, 743-47).
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418. Willard confirmed that building a leading position in the U.S. e-vapor market through a
portfolio of superior e-vapor products was a strategic initiative at Altria. (PX7004 (Willard
Altria), THT at 89-90); see also PX4042 (Altria) at 006 *
S

Response to Proposed Finding No. 418:

The Proposed Finding is incomplete and misleading without additional context. As early
as 2017, Altria stated that it could participate in the e-cigarette space in “multiple ways,” including
“through organic product development™ and through “acquisitions.” (RX0176 (Altria) at 156; RFF
4 340). In fact, historically any success Altria has had with potential reduced-risk products has
come through acquisition, rather than internal development. (RFF 9 164-69).

This forward-looking statement of Nu Mark’s goal has no bearing on the company’s
likelihood of achieving that goal. Ultimately, Altria was not able to develop or acquire an e-vapor
product that appealed to adult smokers. (RFF q9 184-202, 1501-31). And if a product could not
convert adult smokers, it would not be commercially successful and could not obtain regulatory
approval. (See RFF 99 76, 81, 596-613, 743-47).

419. In late 2017, Altria fully expected Nu Mark to achieve its long-term goal of leading the

U.S. e-vapor category through a portfolio of reduced risk products. (PX9000 (Altria) at 016
(Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 419:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the cited statement, Nu Mark had not even launched its pod-based product, MarkTen Elite,
and thus did not yet know how that product would perform on the market. (Schwartz (Altria) Tr.
1871). Knowing whether MarkTen Elite could be successful is a critical piece of information in
assessing Nu Mark’s portfolio, as pod-based products came to dominate the market by 2018 and
were necessary for any company seeking to compete. (RFF 9 563-65, 1325). Moreover, as of

this time, Altria had not yet concluded the comprehensive assessment of Nu Mark’s existing e-
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vapor portfolio that took place after Howard Willard restructured Altria’s leadership in mid-May
2018. (RFF 99 579-747, 839-77). The evidence shows that, by the end of this assessment, Altria’s
scientists, regulatory affairs employees, and leadership concluded that Nu Mark’s existing
products were not capable of competing in the category and were unlikely to obtain FDA approval.
(RFF 99 579-747, 839-77). As a reflection of this assessment that Nu Mark’s existing portfolio
was inadequate, Altria announced on October 5, 2018, that it was launching Growth Teams to start
from scratch and try to develop new e-vapor products. (RFF 99 898-916, 962-70). The Growth
Teams were a long-term effort; Altria hoped that, if the teams were able to develop a new product,
it would have taken at least five years—if everything went perfectly—for such a product to reach
the market. (Garnick (Altria) Tr. 1661-62 (explaining that “bas[ed] on what [he] was told,” a
product from the Growth Teams was “five to ten years” from market introduction); PX7016 Jupe
(Altria) Dep. at 341 (explaining that Growth Teams were “five to six years away from a potential
product” if all deadlines were met)). It would not have made sense for Altria to commit the
resources necessary to start from scratch with product development if it believed that Nu Mark’s
existing portfolio could be competitive. (RFF 9 898-916, 1604-11).

The Proposed Finding cites the remarks of Jody Begley, who expressed his personal view
as to Nu Mark’s goal: “I fully expect Nu Mark to achieve our long-term goal, which is to lead the
U.S. e-vapor category through a portfolio of superior reduced risk products . . . .” (PX9000 (Altria)
at 016). Begley’s view of Nu Mark’s prospects has no bearing on the company’s likelihood of
achieving its goal. Ultimately, Nu Mark was not able to develop or acquire an e-vapor product
that appealed to adult smokers. (RFF 99 184-202, 1501-31). And if a product could not convert
adult smokers, it would not sell and could not obtain regulatory approval. (See RFF 9 76, 81,

596-613, 743-47).
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420. In November 2017, Altria’s then-CEO Barrington stated to investors, “We firmly believe
that Altria has assembled the best talent, skills and capability in the industry, equipped
them with the resources they need and set them in the right direction: to introduce new,
FDA authorized, reduced-risk products as the next leg of our commercial success. So we’ll
be clear: We aspire to be the U.S. leader in authorized, non-combustible, reduced-risk
products.” (PX9000 (Altria) at 005 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 420:

Respondents have no specific response except to note that Altria’s aspirations with respect
to e-vapor products often did not come true. (PX7013 Brace (Altria) Dep. at 175 (agreeing that
“Im]any” of Nu Mark’s “aspirations” failed to come true)).

421. In reference to the introduction of reduced-risk products, Altria’s then-CEO Barrington
also told investors that Altria had “helped make it possible” and that “to win in this new
environment, we [Altria] immediately set out to acquire top talent for best-in class
regulatory and product development capability.” (PX9000 (Altria) at 004 (Nov. 2017
Investor Day remarks)).

Response to Proposed Finding No. 421:

The Proposed Finding is incomplete and misleading without additional context. Barrington
told investors that Altria had “helped make [the introduction of innovative, reduced-risk products]
possible” through its support of the Tobacco Control Act. (PX9000 (Altria) at 004). But though
Altria advocated for passage of the Tobacco Control Act, there were “others who supported this
approach” too and the ultimate decision to pass the Act was made by the federal government.
(PX9000 (Altria) at 004).

Moreover, Barrington’s belief at that time that Altria had acquired top talent has no bearing
on the ability of those employees to navigate FDA’s regulatory requirements or develop new
competitive reduced-risk products. Ultimately, Altria determined that it did not have the talent it
needed to develop successful e-vapor products. (RFF 9 848, 907, 971-77, 1564, 1611).

As a result, the company was not able to develop or acquire an e-vapor product that

appealed to adult smokers. (RFF 99 184-202, 1501-31). And if a product could not convert adult
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smokers, it would not be commercially successful and could not obtain regulatory approval. (See
RFF 99 76, 81, 596-613, 743-47).

422. In February 2018, Altria’s then-CEO Barrington noted that in order to prepare for the
opportunity of reduced-harm alternatives, Altria had “spent years acquiring best-in-class
regulatory and product development talent and building a compelling portfolio of non-
combustible tobacco products with the potential to reduce risk.” (PX9045 (Altria) at 002
(2018 CAGNY Conference Remarks by Marty Barrington, Feb. 21, 2018)).

Response to Proposed Finding No. 422:

The Proposed Finding is incomplete and misleading without additional context.
Barrington’s belief at the time that Altria had acquired best-in-class talent has no bearing on the
ability of those employees to navigate FDA’s regulatory requirements or develop new competitive
reduced-risk products. Ultimately, Altria determined that it did not have the talent it needed to
develop successful e-vapor products. (RFF 9 848, 907, 971-77, 1564, 1611). As a result, the
company was not able to develop or acquire an e-vapor product that appealed to adult smokers.
(RFF 99 184-202, 1501-31). And if a product could not convert adult smokers, it would not be
commercially successful and could not obtain regulatory approval. (See RFF 9 76, 81, 596-613,
743-47).

423. In May 2018 Altria adopted a new organizational structure meant to accelerate its

innovative product pipeline and facilitate long-term success. (Willard (Altria) Tr. 1162-63;
PX1255 (Altria) at 002 (Altria Town Hall remarks)).

Response to Proposed Finding No. 423:

The Proposed Finding is incomplete and misleading without additional context. As an
initial matter, that Altria had to adopt a new organizational structure demonstrates that its existing
efforts with potential reduced risk products had failed. (RFF 99 579-95). Recognizing those
failures, after becoming CEO in May 2018, Willard wanted Altria “to change [its] approach on
innovation to have a better chance to fulfill [its] aspiration of being the U.S. authorized leader in

noncombustible reduced-risk products.” (Willard (Altria) Tr. 1372-73; see also RFF 99 579-80).
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Willard accordingly restructured Altria into “two divisions—core tobacco and innovative
products.” (RX0836 (Altria) at 001; see also RFF 9§ 581). The goals of the overhaul were to
“align” Altria’s business units to the regulatory approach FDA recently had announced, namely

99, <

the continuum of risk between “combustible and noncombustible products™; “to rapidly transform
[Altria’s] product development capability”; “to turn around [its] e-vapor business,” (PX7003
Quigley (Altria) IHT at 25-26); and to overcome “the siloed nature of the way Altria did work,”
(PX7034 Mountjoy (Altria) Dep. at 93).

However, the fact that the company hoped the restructuring would help Altria achieve these
goals has no bearing on whether it actually would do so. Ultimately, the company’s restructuring
was not enough to salvage its failed attempts to develop and compete with innovative e-vapor
products. The company was not able to develop or acquire an e-vapor product that appealed to
adult smokers. (RFF 99 184-202, 1501-31). And if a product could not convert adult smokers, it
would not be commercially successful and could not obtain regulatory approval. (See RFF 99 76,
81, 596-613, 743-47).

424.  Altria’s Willard testified that “... for well over twenty years Altria had been focused on

developing these potentially reduced harm products and switching adult cigarette smokers
to them.” (Willard (Altria) Tr. 1336).

Response to Proposed Finding No. 424:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria had spent twenty years trying to develop reduced harm products that would convert
adult smokers has no bearing on whether the company was able to do so. Ultimately, Altria was
not able to develop or acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-
202, 1501-31). And if a product could not convert adult smokers, it would not be commercially

successful and could not obtain regulatory approval. (See RFF 9 76, 81, 596-613, 743-47).
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425. Ina2019 interview with the Wall Street Journal, Altria’s Willard acknowledged the critical
importance of Altria’s participation in the e-vapor category in view of changing market
dynamics: “At a time when e-vapor is going to grow rapidly and likely cannibalize the
consumers we have in our core business, if you don’t invest in the new areas you potentially
put your ability to deliver that financial result at risk.” (PX1172 (Altria) at 007).

Response to Proposed Finding No. 425:

The Proposed Finding is incomplete and misleading without additional context. These
quotations are “edited excerpts,” and are neither direct quotes nor provided in their full context.
(PX1172 (Altria) at 002). Complaint Counsel did not ask Willard about these statements at trial
or in either of his depositions. (See CC Exhibit Index at 7; PX7004 Willard (Altria) IHT; PX7013
Willard (Altria) Dep.). Willard’s statement was made with regard to investing in new areas, not
the “critical importance of Altria’s participation in the e-vapor category” as Complaint Counsel
contends. Moreover, Altria had stated separately that it could participate in the e-cigarette space
in  “multiple ways,” including “through organic product development” and through
“acquisitions.” (RX0176 (Altria) at 156; RFF q 340). In fact, historically any success Altria has
had with potential reduced-risk products has come through acquisition, rather than internal
development. (RFF 99 164-69).

426.

(in camera)).

Response to Proposed Finding No. 426:

Respondents have no specific response except to note that this is further evidence that
JUUL, the category leader in 2018, was converting adult smokers.

2. Altria Spent a Significant Amount of Money Toward Its Goal to Lead
the Closed-System E-Cigarette Market

427. In November 2017, Altria’s then-CEO Barrington told investors that Altria adapted its

13

organization to win in the dynamic non-combustible environment and has “an
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extraordinary financial engine to support these efforts.” (PX9000 (Altria) at 008-09 (Nov.
2017 Investor Day remarks) (“And finally there’s our enormous financial engine. We have
maximized our core businesses that provide us with, among other things, significant free
cash flow - an average of more than $4.5 billion per year for the past three years. We also
have a strong balance sheet, which we’ve improved so as to be able to make the necessary
investments for this next chapter of our success.”)).

Response to Proposed Finding No. 427:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria may have adapted its organization and financially prepared to compete with non-
combustible tobacco products has no bearing on the company’s ability to do so. Ultimately, Altria
was not able to develop or acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-
202, 1501-31). And if a product could not convert adult smokers, it would not be commercially
successful and could not obtain regulatory approval. (See RFF 9 76, 81, 596-613, 743-47).

428. Willard testified that Altria wanted to lead the e-vapor category and “spent well over half

a billion dollars, maybe up to a billion dollars, investing in the e-vapor category.” (Willard
(Altria) Tr. 1341).

Response to Proposed Finding No. 428:

The Proposed Finding is incomplete and misleading without additional context. Just before
the cited portion of Willard’s testimony, he explained the difference between aspiring and
achieving: “[A]spiring is a strongly held future goal, and achieving is when you’ve actually
become the leader in that authorized, noncombustible, reduced-risk category.” (Willard (Altria)
Tr. 1341). Though Willard testified that Altria wanted to lead the e-vapor category and had “spent
well over half a billion dollars, maybe up to a billion dollars, investing in the e-vapor category,”
in the portion of his testimony immediately prior that Complaint Counsel omits, Willard
definitively stated that Altria had “[c]ertainly not” achieved leadership in e-vapor and was only “a
distant player.” (Willard (Altria) Tr. 1341). The fact that Altria wanted to lead the e-vapor

category and had invested to achieve this desire has no bearing on the company’s ability to do so.
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Ultimately, Altria was not able to develop or acquire an e-vapor product that appealed to adult
smokers. (RFF 99 184-202, 1501-31). And if a product could not convert adult smokers, it would
not be commercially successful and could not obtain regulatory approval. (See RFF 9 76, 81,
596-613, 743-47).

429. In his remarks during Altria’s 2018 second-quarter earnings call, Willard told Altria
investors, “Just as we lead in traditional tobacco products, we intend to lead in offering
adult smokers more choices with innovative reduced-risk products. In May [2018], we
announced a new corporate structure to . . . accelerate our innovation pipeline. We believe
that our new structure will enhance our ability to drive the change necessary for us to
continue our success in the future. (PX9047 (Altria) at 002). Willard confirmed that the
referenced innovation pipeline included the suite of reduced-risk products that Altria was
working on for the future. (Willard (Altria) Tr. 1162-63).

Response to Proposed Finding No. 429:

The Proposed Finding is incomplete and misleading without additional context. In an
effort to emphasize the import of Altria’s restructuring for e-vapor, Complaint Counsel obscures
that an additional purpose of Altria’s restructuring was improve its core tobacco businesses.
Willard told investors: “[J]ust as we lead in traditional tobacco products, we intend to lead in
offering adult smokers more choices with innovative reduced-risk products. In May [2018], we
announced a new corporate structure to maximize our core tobacco businesses and accelerate our
innovation pipeline. We believe that our new structure will enhance our ability to drive the change
necessary for us to continue our success in the future.” (PX9047 (Altria) at 002 (emphasis added
to Complaint Counsel’s omission)).

Moreover, the fact that the leadership hoped the restructuring would accelerate Altria’s
innovation pipeline has no bearing on whether it actually would do so. Ultimately, Altria was not
able to develop or acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-202,
1501-31). And if a product could not convert adult smokers, it would not be commercially

successful and could not obtain regulatory approval. (See RFF 9 76, 81, 596-613, 743-47).
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430. Altria made an investment it referred to as its Innovative Tobacco Products (ITP) program,
an “investment that [Altria] made with trade partners to upgrade their merchandising
infrastructure, essentially their back bar where they merchandise products, to establish
visibility for innovative tobacco products in their stores.” (PX7013 (Brace (Altria), Dep. at
81-82)).

Response to Proposed Finding No. 430:

Respondents have no specific response.

431.  Over the course of 2018, Altria spent over $100 million on the Nu Mark ITP fixtures.
(Quigley (Altria) Tr. 1982; PX7003 (Quigley (Altria), IHT at 48-49)). Nu Mark’s 2019
budget anticipated an additional $57 million in expenditures for a second wave of ITP.
(PX4232 (Altria) at 013).

Response to Proposed Finding No. 431:

Respondents have no specific response except to note that ITP space was created to display
all innovative tobacco products, not just e-vapor. (PX1618 (Altria) at 004 (showing oral and heat-
not-burn products next to e-vapor products); PX7019 Crozier (Sheetz) Dep. at 172-73 (agreeing
that “the category that Altria initially set up was for more than just e-vapor products”)). In
addition, 50 percent of the offered ITP rebates were conditioned on retailers’ successful
completion of store resets, which would not be finished in 2018. (PX4304 (Altria) at 017 (“Funds
to help offset reset costs[:] Initial 50% paid within 30 days of signing agreement . . . [and f]inal
50% paid upon reset validation[.]”); PX1232 (Altria) at 010 (estimating that approximately $17.5
million in reset and fixture payments would not be paid until 2019)).

432. A Nu Mark slide deck from October 2018 indicated that Nu Mark would spend $76 million
on marketing and sales expenditures in 2018 and anticipated spending a further $56 million
in 2019. (PX1072 (Altria) at 010). The 2018 expenditures were in addition to the $100

million that Nu Mark spent on ITP that year. (Quigley (Altria) Tr. 1982; PX1194 (Altria)
at 001).

Response to Proposed Finding No. 432:

The Proposed Finding is incomplete and misleading without additional context. The cited

exhibit describes how much Altria had allocated for marketing and sales expenditures. As of

181


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 192 of 1447 * PUBLIC *
PUBLIC

October 2018, Altria had spent millions /ess than it had anticipated on marketing and sales
expenditures. (PX1127 (Altria) at 006; Gifford (Altria) Tr. 2819-20). That was because, even
though Altria was “giving away” Elite devices for free based on its promotions, (Myers (Altria)
Tr. 3253), there “there wasn’t . . . uptake in [Nu Mark’s] products in the marketplace” and low
sales volume resulted in less spending on promotions than Altria had anticipated, (Gifford (Altria)
Tr. 2819-21). As for the ITP funds, 50 percent of the offered ITP rebates were conditioned on
retailers’ successful completion of store resets, which would not be finished in 2018. (PX4304
(Altria) at 017 (“Funds to help offset reset costs[:] Initial 50% paid within 30 days of signing
agreement . . . [and f]inal 50% paid upon reset validation[.]”); PX1232 (Altria) at 010 (estimating
that approximately $17.5 million in reset and fixture payments would not be paid until 2019)).

433.  Altria spent $236 million in consolidated research and development for reduced harm

products in 2017. (PX1633 (Altria) at 007 (Reduced Harm Products, Scorecard Summary,
Mar. 2017)).

(PX1633 (Altria) at 007).
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Response to Proposed Finding No. 433:

The Proposed Finding is incomplete and inaccurate. The cited source shows only that
ALCS’s consolidated research and development expenses were budgeted to increase to $236
million in 2017. (PX1633 (Altria) at 007). But even if Altria did spend this amount on
consolidated research and development in 2017, that amount of spending has no bearing on
whether Altria could develop a competitive product. Ultimately, Altria was not able to develop or
acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-202, 1501-31). And ifa
product could not convert adult smokers, it would not be commercially successful and could not
obtain regulatory approval. (See RFF 99 76, 81, 596-613, 743-47).

434.  Altria spent approximately $90 million on e-vapor product development in 2017. (PX1633
(Altria) at 017 (Reduced Harm Products, Scorecard Summary, Mar. 2017)).

Response to Proposed Finding No. 434:

The Proposed Finding is incomplete and inaccurate. The cited source shows only that
ALCS budgeted to spend approximately $90 million on e-vapor product development and research
in 2017. (PX1633 (Altria) at 017). But even if Altria did spend this amount on e-vapor product
development and research in 2017, that amount of spending has no bearing on whether Altria could
develop a competitive product. Ultimately, Altria was not able to develop or acquire an e-vapor
product that appealed to adult smokers. (RFF 99 184-202, 1501-31). And if a product could not
convert adult smokers, it would not be commercially successful and could not obtain regulatory
approval. (See RFF 99 76, 81, 596-613, 743-47).
435. An August 2018 presentation for Altria’s Board of Directors pegged Mark Ten’s

PMTA/MRTPA research costs at approximately $100 million. (PX1247 (Altria) at 007
(“~$100 MM in MarkTen PMTA/MRTPA research costs (‘16-18)”)).

Response to Proposed Finding No. 435:

Respondents have no specific response.
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436. In August 2018 Altria shared a “design brief” and engaged in “multiple conversations”
with a product development firm named Bressler to assist Altria’s development of e-vapor
products in exchange for several hundred thousand dollars. (PX1051 (Altria) at 001, 004-
05)).

Response to Proposed Finding No. 436:

The Proposed Finding is incomplete and misleading without additional context. This
August 10, 2018 document attaches an updated proposal from Bressler in response to a design
brief that is also attached and dated June 12, 2018. (PX1051 (Altria) at 001, 010). There is no
date associated with the “multiple conversations” Complaint Counsel contends took place in
August 2018. Nothing in the cited source indicates that Bressler is a “product development firm”
as Complaint Counsel contends. At trial, Jupe explained that Bressler Group was a “design firm”
tasked with “understand[ing] how an individual interacts with the product.” (Jupe (Altria) Tr.
2123). Complaint Counsel did not ask Jupe about the cited document, nor was it introduced at
trial. (CC Exhibit Index at 3).

437.  As of October 2018, Altria planned to spend $39.6 million with third-party vendors to

develop innovative products, including several e-vapor projects in 2019. (PX1741 (Altria)
at 016 (Innovative Product Development Financial Discussion October 2018)).

Response to Proposed Finding No. 437:

The Proposed Finding is incomplete and misleading without additional context. By
October 2018, Altria had launched the Growth Teams to start from scratch and try to develop new
e-vapor products. (RFF 99 898-916, 962-70). The Growth Teams had not come up with any
concept yet, (RFF 99 1606-07), so it was not clear what third-party relationships were worth
pursuing.

But even if Altria did spend this planned amount on third-party vendors, that amount of
spending or fact of Altria’s collaboration with third parties has no bearing on whether Altria could

develop a competitive product. Ultimately, Altria was not able to develop or acquire an e-vapor
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product that appealed to adult smokers. (RFF q9 184-202, 1501-31). And if a product could not
convert adult smokers, it would not be commercially successful and could not obtain regulatory
approval. (See RFF 99 76, 81, 596-613, 743-47).

In any event, the Growth Teams were a long-term effort; Altria hoped that, if the teams
were able to develop a new product, it would have taken at least five years — if everything went
perfectly — for such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining that
“bas[ed] . . . on what [he] was told,” a product from the Growth Teams was “five to ten years”
from market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were
“five to six years away from a potential product” if all deadlines were met)).

438. Had it not acquired an interest in JLI, Altria was prepared to “fully support” its e-vapor
growth teams,” (Garnick (Altria) Tr. 1657-58), even if it meant spending another $100

million (PX7000 (Garnick (Altria), IHT at 130 (“But if they came back and could justify a

budget of $100 million and convince us that it was a legitimate need, we certainly would
have done that.”)).

Response to Proposed Finding No. 438:

The Proposed Finding is incomplete and misleading without additional context. The mere
willingness to “fully support” the Growth Teams does not mean that the Growth Teams would
have been able to develop a commercially viable product. Respondents agree that, having
concluded that Nu Mark’s on-market products were commercial failures, Altria pivoted to the
Growth Teams to try to develop new e-vapor products for the distant future. (RFF 99 898-916,
962-70). But whether the Growth Teams would have ever been able to develop a competitive
product is inherently speculative and, even if they had, it would have taken at least five years—if
everything went perfectly—for such a product to reach the market. (Garnick (Altria) Tr. 1661-62
(explaining that “bas[ed] on what [he] was told,” a product from the Growth Teams was “five to
ten years” from market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth

Teams were “five to six years away from a potential product” if all deadlines were met)).
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The Growth Teams had not come up with any concept, let alone a leapfrog concept, at the
time they were disbanded in December 2018. (RFF 99 1606-07). Moreover, staffing Growth
Teams with Altria’s top performers did not solve Altria’s fundamental personnel issue, which is
that Altria is not an innovative company and its employees did not have expertise in the area of
innovative product development. (RFF 949 1610-11; see also PX7016 Jupe (Altria) Dep. at 184
(describing Altria’s attempts to re-organize its structure to promote innovation as a “[b]and-aid on
something that was more systemic” due to Altria’s lack of personnel with the right skills)).

Moreover, even if a new e-vapor design came out of the Growth Teams, it would require
FDA approval before that new design could be launched. (RFF q945-71). As aresult, it is highly
speculative whether such a new design would have reached the market and, even it had, it would
have taken years before it reached the market. (RFF 99 86-93, 122-26).

439. Nu Mark was slated to receive an additional $9 million for marketing support for its

cigalike products in response to competitive activity in 2018. (PX1606 (Altria) at 014
(Altria 2018 Original Budget Update)).

Response to Proposed Finding No. 439:

The Proposed Finding is incomplete and misleading without additional context. The cited
_ document indicates that the MarkTen cig-a-like “is under significant pressure.”
(PX1606 (Altria) at 001, 014). This is one of several reasons that Nu Mark was considering

providing the product with additional marketing support. (PX1606 (Altria) at 014). The additional

so. miltion |1
I c iso RFF

9 1728dd (defining “LTM”)). This document does not and cannot confirm whether this investment
was made, or even whether it was “slated to be made,” given that the proposal at this point still
was subject to leadership team discussion. Complaint Counsel neither introduced this document

at trial, (CC Exhibit Index at 20), nor asked any witness asked about it in a deposition.
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But even if Altria did spend this amount on cig-a-like marketing support, that amount of
spending has no bearing on Altria’s ability to sell that product to adult smokers. The MarkTen
cig-a-like lacked nicotine salts and so could not convert adult smokers. (RFF 94 596-627, 1504).
Because it also looked “like a cigarette,” its product format “unfortunately still carried some of the
stigmas of smoking.” (Begley (Altria) Tr. 1099-100; RFF 9 15). Along with the lack of nicotine
satisfaction, this stigma arising from the cig-a-like’s design impaired the product’s ability to
convert adult smokers to e-cigarettes: “[S]mokers who wanted to convert to non-combustible
tobacco products did not want to appear to be smoking a cigarette, and so the form of the product
was just wrong for conversion.” (PX7036 Garnick (Altria) Dep. at 135; RFF q 15; see also Willard
(Altria) Tr. 1347 (“It turned out, people that are quitting cigarettes to pick up vapor don’t want a
vapor product that looks like a cigarette.”); Jupe (Altria) Tr. 2228 (explaining that “gimmicky”
looking cig-a-likes were the “wrong” format); Gardner (Altria) Tr. 2604 (“[A]dult smokers no
longer wanted . . . to look like they were smoking a cigarette and the stigma associated with that.”)).

And if a product could not convert adult smokers, it would not be commercially successful
and could not obtain regulatory approval. (See RFF 99 76, 81, 596-613, 743-47).

440. Nu Mark planned to triple its 2018 new product launch expenditures from $7 million to

$23 million; $8 million of the increase was solely to accelerate the Mark Ten Elite launch.
(PX1606 (Altria) at 015 (Altria 2018 Original Budget Update)).

Response to Proposed Finding No. 440:

The Proposed Finding is incomplete and misleading without additional context. The cited

_ document proposed investing $16 million “in addition to [the] 2018 base plan”

of $7 million. (PX1606 (Altria) at 001, 015). The proposal detailed that approximately $8 million

would be dedicated to accelerating Elite’s launch. (PX1606 (Altria) at 015). _

-; see also RFF 9 1728dd (defining “LTM”)). This document does not and cannot confirm
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whether this investment was made, or even whether it was “planned,” given that the proposal at
this point still was subject to leadership team discussion. Complaint Counsel did not introduce
this document at trial, (CC Exhibit Index at 20), nor ask any witness asked about it in a deposition.

Moreover, despite Altria’s and Nu Mark’s substantial financial and other investments in
the MarkTen Elite product, and in its launch specifically, the evidence shows that the product
failed commercially, (RFF 99 368-72, 407-59), and was pulled from the market in October 2018
as a result of Altria’s independent regulatory evaluation and in response to FDA’s concern about
pod-based products, (RFF 9 917-59, 1001-07).

441.

(PX1606 (Altria) at 022 (Altria 2018 Original Budget Update)) (in
camera).

Response to Proposed Finding No. 441:

The Proposed Finding is incomplete and misleading without additional context. The cited

_ see also RFF 9 1728dd (defining “LTM”)). This document does not and

cannot confirm whether this investment was made, or even whether it was “planned,” given that
the proposal at this point still was subject to leadership team discussion. Complaint Counsel did
not introduce this document at trial, (CC Exhibit Index at 20), nor ask any witness asked about it
in a deposition.

But even if the investment was made, that has no bearing on these products’ prospects of
success. Cync was never commercialized and its chances of ever reaching the market were “[s]lim
to none.” (Schwartz (Altria) Tr. 1914; RFF 9§ 1524). The product had temperature control

problems, posed a risk of acute chronic nickel poisoning, and performed poorly in consumer
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testing. (RFF 94 1525-27). VIM also was never commercialized and had a host of regulatory red
flags, and it was unclear whether the product could even be sold on the market under the Deeming
Rule. (RFF 99 1528-31). Elite did reach the market, but despite Altria’s and Nu Mark’s substantial
financial and other investments in the product, and in its launch specifically, the evidence shows
that the product failed commercially, (RFF 99 368-72, 407-59), and was pulled from the market in
October 2018 as a result of Altria’s independent regulatory evaluation and in response to FDA’s
concern about pod-based products, (RFF 4 917-59, 1001-07).
442.  Willard stated in a 2019 interview with the Wall Street Journal that “we had put our best
people to work on the e-vapor organic effort. They have developed very satisfying products
that early on were converting adult cigarette smokers. It just so happened that in the end

Juul came up with a more compelling product and started to grow more rapidly.” (PX1172
(Altria) at 003).

Response to Proposed Finding No. 442:

The Proposed Finding is incomplete and misleading without additional context. These
quotations are “edited excerpts,” and are neither direct quotes nor provided in their full context.
(PX1172 (Altria) at 002). Complaint Counsel did not ask Willard about these statements at trial
or in his deposition. (See CC Exhibit Index at 7; PX7004 Willard (Altria) IHT; PX7013 Willard
(Altria) Dep.). At trial, Willard and multiple other witnesses confirmed that any “early” results in
the cig-a-like market were not relevant once consumers shifted to pod-based products with nicotine
salts, which Nu Mark did not have. (See, e.g., Begley (Altria) Tr. 1108; Willard (Altria) Tr. 1366
(noting cig-a-like category was in “free-fall”’); RFF 99 562-78).

443,  Altria had a “Product development Outpost” in Israel. (Garnick (Altria) Tr. 1666-67;
PX1379 (Altria) at 001 (Email between Garnick and Crosthwaite)).

Response to Proposed Finding No. 443:

The Proposed Finding is inaccurate, incomplete, and misleading without additional

context. When asked at trial whether the “innovation outpost” referenced in PX1379 “was the
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group that was in Israel,” Garnick answered “No,” and indicated he did not understand the
question. (Garnick (Altria) Tr. 1666-67). He went on to explain the concept of an innovation
outpost—"a group to do innovation outside of Altria, outside the buildings, because we weren’t
being successful at Altria”—but he did not confirm, as Compliant Counsel contends, that Altria
had such an outpost, or that it was in Israel. (Garnick (Altria) Tr. 1666-67).
3. Altria’s Strategy Was to Build a Portfolio of E-Cigarette Products,
and Prior to the Acquisition, Altria Was Working on a Pipeline of
Products
444.  On November 2, 2017, Altria’s then-CEO Barrington stated to investors, “Indeed, we
believe the breadth, quality and focus of our non-combustible product portfolio is second

to none.” (PX9000 (Altria) at 008 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 444:

The Proposed Finding is incomplete and misleading without additional context. Even if it
were true as of November 2017 that Altria’s breadth, quality, and focus were unmatched—which
this optimistic statement of Altria’s then-existing beliefs does not prove—this was insufficient to
make Altria competitive in the e-vapor space. By early 2018, Altria had determined that success
in e-vapor required a pod-based product, which Altria did not yet have on the market. (RFF 94 388-
406). Altria launched Elite as quickly as it could, but, despite Altria’s best marketing and
distribution efforts, the product could not gain traction. (RFF 99407-59). Ultimately, Altria
realized that notwithstanding the “breadth, quality, and focus” of its portfolio, its products were
fundamentally flawed, including because they lacked the nicotine satisfaction required to convert
adult smokers. (RFF 9 596-747).

445.  Altria had an initiative to invest $39 million to complete development and prepare a PMTA

on a new discrete pod-based system referred to as project “Panama,” and stated .”. .

Panama is the next generation product for the fastest growing segment of the e-vapor

category. ..” (PX1605 (Altria) at 013 (Altria 2018 Prelim. OB Business Case Details from
November 2017)).
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Response to Proposed Finding No. 445:

The Proposed Finding is incomplete and misleading without additional context. In the
cited November 2017 document, to justify an investment in Panama, Altria expressed its hopes
that Panama would be “the next generation product for the fastest growing segment of the e-vapor
category.” (PX1605 (Altria) at 013). But as the document also makes clear, both “development”
and the “PMTA” for Panama were not complete. (PX1605 (Altria) at 013). In fact, Panama “never
really got out of the idea stage,” (PX7014 Baculis (Altria) Dep. at 111), and the project was put on
hold in March 2018, (RFF 9 1578, 1581-84).

446. Altria offered as much as $10 million to acquire the U.S. license for a product like Elite,
called Phix. (Schwartz (Altria) Tr. 1868 (. . . Smoore manufactured a similar product to

Elite called Phix. . . Q. How much did Nu Mark offer for Phix? A. Last offer I made was
for $10 million.”)).

Response to Proposed Finding No. 446:

The Proposed Finding is incomplete and misleading without additional context. In a
portion of his trial testimony that Complaint Counsel omits, Schwartz explained the reason for
Phix’s high price: “Phix was not a willing partner, if you will. I mean, they were not motivated
to do anything with us. So the price was driven up.” (Schwartz (Altria) Tr. 1869). Ultimately,
Altria was unable to acquire the license to Phix. (PX7018 Schwartz (Altria) Dep. at 85-86). In
contrast, Altria was able to obtain rights to market Elite for just $500,000, and Schwartz was not
aware of any other e-vapor companies that were interested it. (RFF 99 328-29).

447. In February 2018, Altria’s then-COO Willard stated to investors, “Preparing for this
opportunity, we’ve spent years acquiring best-in-class regulatory and product development
talent and building a compelling portfolio of non-combustible tobacco products with the

potential to reduce risk.” (PX9045 (Altria) at 002 (2018 CAGNY Conference Remarks by
Howard Willard, Feb. 21, 2018)).
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Response to Proposed Finding No. 447:

The Proposed Finding is incomplete and misleading without additional context. As an
initial matter, the quoted language is attributed incorrectly to Altria’s then-COO Willard; it should
have been attributed to then-CEO Barrington. (PX9045 (Altria) at 001).

Moreover, Barrington’s belief at the time that Altria had acquired best-in-class talent has
no bearing on the ability of those employees to navigate FDA’s regulatory requirements or develop
new competitive reduced-risk products. Ultimately, Altria determined that it did not have the
talent it needed to develop successful e-vapor products. (RFF 99 848, 907, 971-77, 1564, 1611).
As a result, the company was not able to develop or acquire an e-vapor product that appealed to
adult smokers. (RFF 99 184-202, 1501-31). And if a product could not convert adult smokers, it
would not be commercially successful and could not obtain regulatory approval. (See RFF 9 76,
81, 596-613, 743-47).

448. On November 2, 2017, Barrington stated to investors, “First, we began this journey more
than 15 years ago when we made the bold decision to pursue federal legislation to grant
the FDA jurisdiction over tobacco, legislation that was required to establish the possibility

of bringing innovative, reduced-risk products to market.” (PX9000 (Altria) at 004 (Nov.
2017 Investor Day remarks)).

Response to Proposed Finding No. 448:

Respondents have no specific response.

449.  On November 2, 2017, Barrington stated to investors that nearly a decade of “investment
and hard work™ at Altria had resulted in a national framework providing the means to
pursue innovative, reduced risk products via the Tobacco Control Act in 2009. (PX9000
(Altria) at 004 (“It was because of Altria's leadership - and only Altria, alone in the
industry.”) (Altria CEO Marty Barrington addressing investors at 2017 Altria Investor

Day)).

Response to Proposed Finding No. 449:

The Proposed Finding is incomplete and misleading without additional context. The

Tobacco Control Act “grant[ed] the FDA jurisdiction over tobacco,” and so only indirectly
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“establish[ed] the possibility”—but did not guarantee—that “innovative, reduced-risk products”
could be brought to market. (PX9000 (Altria) at 004).

450. In February 2018, Altria’s then-COO Willard stated to investors, “Nu Mark’s goal is to
lead the U.S. e-vapor category with a portfolio of superior, potentially reduced-risk
products . . .” (PX9045 (Altria) at 006 (2018 CAGNY Conference Remarks by Howard
Willard, Feb. 21, 2018)).

Response to Proposed Finding No. 450:

The Proposed Finding is incomplete and misleading without additional context. As early
as 2017, Altria stated that it could participate in the e-cigarette space in “multiple ways,” including
“through organic product development” and through “acquisitions.” (RX0176 (Altria) at 156; RFF
4 340). In fact, historically any success Altria has had with potential reduced-risk products has
come through acquisition, rather than internal development. (RFF 9 164-69).

This forward-looking statement of Nu Mark’s goal has no bearing on the company’s
likelihood of achieving that goal. Ultimately, Altria was not able to develop or acquire an e-vapor
product that appealed to adult smokers. (RFF q9 184-202, 1501-31). And if a product could not
convert adult smokers, it would not be commercially successful and could not obtain regulatory
approval. (See RFF 99 76, 81, 596-613, 743-47).

451. As of June 2018, Altria spent an estimated $96.4 to $104.6 million on PMTA/MRPTA for

the Mark Ten cigalike portfolio. (PX1094 (Altria) at 041 (Email attachment MarkTen
PMTA MRTPA Update Final)).

Response to Proposed Finding No. 451:

The Proposed Finding is incomplete and misleading without additional context. The cited
document is a “MarkTen PMTA & MRTPA Update” of Altria’s “Current Cost Estimates.”
(PX1094 (Altria) at 040). The document indicates that Altria’s cost estimates for the MarkTen

PMTA/MRTPA, “revised 6/6/18,” were $94.6 - $104.6 million. (PX1094 (Altria) at 041). The
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document does not support Complaint Counsel’s claim that these estimated total costs all had been

realized by June 2018.

In any event, the precise amount of money that Altria spent or planned to spend on the
MarkTen PMTA is not determinative of whether that application would be granted. As Paige
Magness, who was responsible for the e-vapor PMTAs, explained, “[i]t’s almost irrelevant how
good we are as a regulatory team. If the products are unsuccessful at converting adult smokers,
they will not succeed through the regulatory pathway.” (PX7017 Magness (Altria) Dep. at 279).
Ultimately, Altria determined that Nu Mark’s products could not obtain regulatory approval
because they could not convert adult smokers, (see RFF 9976, 81, 596-613, 743-47), and
continued to have unresolved design problems, (RFF 99 725-36, 1085-89).

452.  Altria’s CEO addressed investors at Altria’s November 2017 Investor Day, stating: “This
year we're celebrating the 10th anniversary of our $350 million Center for Research and
Technology, which is just miles from here. We built it to house our team of more than 400
scientists, physicians, product developers, engineers, regulatory experts and others who are
developing innovative products, pursuing their regulatory authorization and constructively

engaging with the FDA on policy.” (PX9000 (Altria) at 005 (Nov. 2017 Investor Day
remarks)).

Response to Proposed Finding No. 452:

The Proposed Finding is incomplete and misleading without additional context. Altria
spent $350 million to create the Center for Research and Technology “to really focus on internal
development of [] reduced-risk products,” (Willard (Altria) Tr. 1332; RFF q 170), and over time
invested “billions of dollars” in the Center, (Jupe (Altria) Tr. 2212; RFF 4 172). But even fourteen
years after the Center opened in 2007, Altria had still not successfully commercialized an internally
developed, potentially reduced-risk product. (RFF qq 171, 173).

453.  Altria created growth teams to develop “leap frog” products and compete in e-cigarettes
beyond 2018 in the “long term.” (Willard (Altria) Tr. 1436 (“Q. And at this point, were
you restructuring the company so you could have these growth teams to do those leapfrog,

you know, products, do the long-term innovation work that you had talked about earlier?
A. Yes, that was the idea. . . and we concluded that giving these growth teams that challenge
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was the best way to continue to compete in e-vapor. Q. And did you formulate the plan
before October 5th when you were not in negotiations with JLI? A. Yeah. I mean, the plan
had been in development for -- for quite some time.”)).

Response to Proposed Finding No. 453:

The Proposed Finding is incomplete and misleading without additional context. As an
initial matter, the fact that Altria had to launch the Growth Teams in October 2018 is a reflection
that its existing e-vapor efforts were failures. If Nu Mark had been successful with its existing
products, there would have been no reason to launch the Growth Teams.

Whether the Growth Teams would have ever been able to develop a competitive product
is inherently speculative and, even if it had, it would have taken at least five years—if everything
went perfectly—for such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining
that “bas[ed] on what [he] was told,” a product from the Growth Teams was “five to ten years”
from market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were
“five to six years away from a potential product” if all deadlines were met); RFF 9 905, 970).

As Garnick explained at trial, “at the time of these growth teams, [Altria] didn’t even have
a product concept in mind, let alone a leapfrog concept. . . . The idea was to bring some of our best
scientists together . . . and come up with a product concept.” (Garnick (Altria) Tr. 1661-62; RFF
1970, 1606-07; see also Jupe (Altria) Tr. 2309, 2313 (noting that autonomy was intended to
facilitate product development by 2023, which was an “aggressive” schedule); PX7000 Garnick

(Altria) IHT at 132 (“There was no concept of a product they were working on. It was a bunch of

people in a room saying, okay, think of something.”); _
e p—

would then require a PMTA before it could be sold. (RFF qq45-71).
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Moreover, staffing Growth Teams with Altria’s top performers did not solve Altria’s
fundamental personnel issue, which is that Altria is not an innovative company and its employees
did not have expertise in the area of innovative product development. (RFF 49 1610-11; see also
PX7016 Jupe (Altria) Dep. at 184 (describing Altria’s attempts to re-organize its structure to
promote innovation as a “[b]and-aid on something that was more systemic” due to Altria’s lack of
personnel with the right skills).

Even if a new e-vapor design came out of the Growth Teams, it would require FDA
approval before that new design could be launched. (RFF 99 45-71). As a result, it is highly
speculative whether such a new design would have reached the market and, even it had, it would
have taken years before it reached the market. (RFF 99 86-93, 122-26).

454.  On November 2, 2017, Marty Barrington, Altria’s then-CEOQ, stated to investors that Altria
had been adapting its organization to win in the dynamic non-combustible environment

and had ““an extraordinary financial engine to support these efforts.” (PX9000 (Altria) at
008-09 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 454:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria may have adapted its organization and prepared financially to compete with non-
combustible tobacco products has no bearing on the company’s ability to do so. Ultimately, Altria
was not able to develop or acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-
202, 1501-31). And if a product could not convert adult smokers, it would not be commercially
successful and could not obtain regulatory approval. (See RFF 9 76, 81, 596-613, 743-47).

4. The Formation of Nu Mark and the Launch of the MarkTen Brand
Began with the Cigalike

455. Nu Mark entered the category in 2013 with the first generation MarkTen e-vapor product.
We've been thoughtful and disciplined in building this business and have learned a lot over
the past five years.” (PX9000 (Altria) at 015 (Nov. 2017 Investor Day remarks)).
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Response to Proposed Finding No. 455:

The Proposed Finding is incomplete and misleading without additional context. That Nu
Mark had learned a lot in its first five years is not determinative of its ability to compete in e-vapor.
Ultimately, what Altria learned affer 2017 was that its products were fundamentally flawed,
including because they lacked the nicotine satisfaction required to convert adult smokers. (RFF
1 596-747). If a product could not convert adult smokers, it would not be commercially
successful and could not obtain regulatory approval. (See RFF 9 76, 81, 596-613, 743-47).

Moreover, the quotation is on page 016 of the cited document, not 015. (See PX9000
(Altria) at 016).

456. “Every new product that [Altria] designed was really informed by what we knew about
already-marketed products.” (PX7014 (Baculis (Altria), Dep. at 119)).

Response to Proposed Finding No. 456:

The Proposed Finding is incomplete and misleading without additional context. This quote
is taken from Baculis’s explanation for her belief that MarkTen Bold did not provide nicotine
satisfaction. (PX7014 Baculis (Altria) Dep. at 118-19 (“Q. Did the MarkTen Bold product have a
flavor design to give nicotine satisfaction? A. That was the desire of MarkTen Bold. I don’t think
it achieved it.” (objection omitted)). Baculis explained that both Nu Mark’s qualitative research
and Bold’s marketplace performance demonstrated that the product did not “do particularly well.”
(PX7014 Baculis (Altria) Dep. at 119). When asked whether there was “anything about the
nicotine satisfaction associated with MarkTen Bold that [Nu Mark was] able to use to inform
research and development work on nicotine satisfaction for other products,” Baculis answered
affirmatively, explaining that since “[e]very new product that [Nu Mark] designed was really

informed by what [Nu Mark] knew about already-marketed products . .. there were certainly
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things in the products that we had that helped inform how [Nu Mark] [could] do better in the

products we were developing.” (PX7014 Baculis (Altria) Dep. at 119).

However, the fact that Altria was learning from its mistakes as it went and working to
develop fixes for its products’ problems does not mean that Altria could have incorporated those
learnings and fixes in a new product that could be brought to market. Even if Altria had finalized
new designs incorporating these fixes, it would have to obtain FDA approval before the new
products could be brought to market. (RFF 99 59-61). As a result, whether any new Altria design
would have reached the market is highly speculative and, even if a new design ultimately obtained
FDA approval, it would have been years before the product would have reached the market. (RFF
919 72-104, 122-26).

457.  Altria invested heavily in e-vapor research as early as 2015 “Nu Mark will work with the
ALCS Research, Development and Engineering (RD&E) Organization to align the
differentiated brand portfolio strategy with the strategy for innovative product and
technology development.” “This enhanced program management strategy will be
evidenced by: new e-vapor technologies to leapfrog the competition . . . acquisition of
products, technologies and expertise to fill gaps in Nu Mark's product portfolio and

capability. . .” (PX4508 (Altria) at 006 (2015 e-Vapor Leadership Product Technology
2015 Strategy Meeting)).

Response to Proposed Finding No. 457:

The Proposed Finding is incomplete and inaccurate. Nothing in the cited source nor quoted
language therefrom supports Complaint Counsel’s contention that Altria had “invested heavily in
e-vapor research as early as 2015.” The document confirms only that as of January 2015, Nu Mark
planned to collaborate with “ALCS Research, Development and Engineering (RD&E)
organization to align the differentiated brand portfolio strategy with the strategy for innovative
product and technology development,” and hoped that this collaboration would result in, among

other things, “new e-vapor technologies to leapfrog the competition and deliver the preferred
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vaping experience for adult smokers and vap[ers]” and the “acquisition of products, technologies
and expertise to fill gaps in Nu Mark’s product portfolio and capability.” (PX4508 (Altria) at 006).

In any event, regardless of the extent of Altria’s investment, Altria was not able to develop
or acquire an e-vapor product that appealed to adult smokers. (RFF 9 184-202, 1501-31). And
if a product could not convert adult smokers, it would not be commercially successful and could
not obtain regulatory approval. (See RFF 9 76, 81, 596-613, 743-47).

458.  Altria planned to spend an estimated $79 million on PMTA costs for the Mark Ten cigalike.
PX1134 (Altria) at 043 (Nu Mark Three-Year Strategic Plan 2017)).

Response to Proposed Finding No. 458:

Respondents have no specific response except to note the costs of a PMTA are not
determinative of whether the PMTA will be successful.

a) MarkTen Cigalike

459. Howard Willard informed investors at the February 2018 CAGNY conference that “[i]n
cig-alikes, MarkTen is available in about 65,000 stores, representing roughly 70% of U.S.
e-vapor volume in mainstream channels. In 2017, MarkTen grew volume by approximately
60%, far outpacing competitive cig-alike brands.” (PX2176 (JLI) at 110 (February 2018
CAGNY Summary)).

Response to Proposed Finding No. 459:

The Proposed Finding is incomplete and misleading without additional context. MarkTen
cig-a-like’s comparative performance against other cig-a-likes in 2017 does not speak to whether
Nu Mark ultimately would be a competitive threat. By the end of 2017, “the market dynamics
clearly changed, and there appeared to be one format that was winning in the marketplace, which
was a pod-based product with nicotine salts, which primarily was JUUL.” (Begley (Altria) Tr.
1055; RFF 9 343). Data presented to Altria’s Board in February 2018 showed that in 2017, pod-
based sales volume had grown by 660 percent; by contrast, cig-a-like volume had declined by 3

percent. (RFF 9 390 (citing PX4012 (Altria) at 014); see also RFF 9] 1325-29 (describing decline
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of cig-a-likes)). Any growth within cig-a-likes was not significant, or likely to make a difference
in Altria’s bottom line, because “cigalike’s [had] fallen off [a] cliff.” (Gifford (Altria) Tr. 2739;
RFF 9406). The reality was that with only cig-a-like products and without a successful pod
product, Nu Mark “had no chance of achieving [its financial projections]” and would continue to
incur substantial losses, (Begley (Altria) Tr. 1087-88; RFF 4 1082), to the tune of hundreds of
millions of dollars, (RFF 4 1083).
460. As of late September 2018 Altria was still planning to submit a PMTA for MarkTen
cigalike and was continuing foundational science work to support future e-vapor

applications. (PX1399 (Altria) at 001, 005 (September 2018 email from William Gardner
to Maria Gogova regarding e-vapor product efforts)).

Response to Proposed Finding No. 460:

The Proposed Finding is incomplete and misleading without additional context. In the fall
of 2018, Altria’s plans with regard to the MarkTen cig-a-like PMTA and other e-vapor applications
were in flux. (See RFF 9 908-13, 1085-89). In the course of its annual budget process in the fall
of 2018, Altria had come to terms with the fact that both of its “two pathways” to success in the e-
vapor industry—developing a leap frog product through the Growth Teams or the potential
investment in JLI—would require a substantial financial commitment, (RFF 9 1074), and had
undertaken a review of ongoing work to determine what work stopped and what would continue,
(RFF 99 908-13). For a time Altria planned to continue with the MarkTen cig-a-like, but ultimately
determined that with only cig-a-like products and without a successful pod product, Nu Mark “had
no chance of achieving [its financial projections]” and would continue to incur substantial losses,
(Begley (Altria) Tr. 1087-88); RFF 9 1082), to the tune of hundreds of millions of dollars, (RFF
4 1083). Moreover, new problems continued to emerge with the MarkTen cig-a-like. (RFF
99 1085-89). Faced with these financial losses and dire regulatory prospects, Altria “decided to

go ahead and shut [Nu Mark] down. Without a pathway to profitability, [Altria] had already

200


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 211 of 1447 * PUBLIC *
PUBLIC

funded the growth teams,” and it decided, “let’s shut it down, let’s not lose additional money, and
let’s look at how . . . [to] continue the growth teams and look for ways to participate well into the
future in the e-vapor space.” (Gifford (Altria) Tr. 2841; RFF 9 1090).

b) MarkTen Bold Cigalike

461. Altria was aware that nicotine salts could help consumers with nicotine satisfaction. With
that in mind, Altria introduced the Mark Ten Bold formulation, which relied on nicotine
salts, to better mimic the nicotine delivery of a cigarette. (PX9000 (Altria) at 017 (Nov.
2017 Investor Day remarks)).

Response to Proposed Finding No. 461:

The Proposed Finding is incomplete and misleading without additional context. First, prior
to 2018, Altria did not fully appreciate the importance of nicotine salts to nicotine satisfaction.
The company’s scientists had long understood that salts were important for “abating some of the
irritation in the throat” caused by nicotine. (Jupe (Altria) Tr. 2139, 2229-30; RFF § 615). But
while the scientists hypothesized that salts also were important to nicotine satisfaction, they “didn’t
have the data” to support that hypothesis. (PX7015 Gogova (Altria) Dep. at 312; RFF 4 616). Up
until 2018, Altria’s scientists were not permitted to run consumer tests with nicotine salts in
sufficient concentrations, which limited their ability to develop effective nicotine salt formulations.
(RFF 9 616; PX7034 Mountjoy (Altria) Dep. at 65; PX7015 Gogova (Altria) Dep. at 133-37, 310-
13). It was not until Altria’s scientists finally were able to conduct this testing in 2018 that the
results led to what the scientists have termed a “eureka moment.” (Jupe (Altria) Tr. 2142; RFF
9617). The scientists discovered then that, in addition to mitigating the harshness of nicotine in
the throat, nicotine salts created nicotine absorption most similar to how the nicotine in a cigarette
is absorbed. (RFF 9618 (citing Jupe (Altria) Tr. 2137-39; PX4504 (Altria) at 009; RX0526
(Altria) at 006)). Therefore, it was not until the summer of 2018—Ilong after the introduction of

MarkTen Bold—that Altria’s scientists reached a consensus that the “[u]se of nicotine salts or
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addition of acids to achieve a certain pH is required for a satisfying and relaxing E-vapor
experience.” (Jupe (Altria) Tr. 2275; RFF § 622; see also RX0796 (Altria) at 053 (same); PX4504
(Altria) at 024 (same); Gardner (Altria) Tr. 2585-86 (“[T]he consensus was that nicotine salts
would be required for adult smoker conversion to e-vapor products.”); RX0419 (Altria) at 001-02;
RX0526 (Altria) at 006).

Second, MarkTen Bold had some nicotine salts, but by the summer of 2018 Altria realized
it did not have the right salts formula. (RFF 9 638; Quigley (Altria) Tr. 2037-38; Jupe (Altria) Tr.
2232-33; PX7016 Jupe (Altria) Dep. at 107). As Jupe explained at trial, the “addition of nicotine
salts” was just “part of”” what was required for nicotine satisfaction. (Jupe (Altria) Tr. 2136-37;
RFF 9 639). “The second part of it is having the right level of nicotine salts to the right level of
nicotine.” (Jupe (Altria) Tr. 2137). The salts ratio in Bold was “the best [Altria] knew” when the
formulation was created, prior to 2016, “but it wasn’t enough salt. It just was not satisfying.”
(Jupe (Altria) Tr. 2228-29; RFF 9] 644).

Bold had a pH of 8, while the pH of a Marlboro cigarette is around 5.8. (RFF 9] 640;
RX2036 (Altria) at 005; RX0796 (Altria) at 037; RX0429 (Altria) at 004). pH is measured on “a
logarithmic scale, so a one-unit difference in pH -- for example, from 7 to 8 -- is a tenfold difference
in the acidity level or the acid level.” (Gardner (Altria) Tr. 2601; RFF 9 640). “So between 5.6
and 8, that’s 100 times less acidic with MarkTen Bold versus JUUL.” (RFF q 641; Gardner (Altria)
Tr. 2601; PX1028 (Altria) at 009; see also RX0440 (Altria) at 006 (comparing the four percent
acid of JUUL with the one percent acid of Bold)).

Bold’s high pH meant that it was losing approximately half of its nicotine into the mouth
and throat region. (RFF 94 642; Jupe (Altria) Tr. 2274 (discussing RX0796 (Altria) at 50)).

Pharmacokinetic (or PK) studies confirmed that Bold was not delivering nicotine to the
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bloodstream as quickly as combustible cigarettes. (RFF q 645; Jupe (Altria) Tr. 2231-33; RX0176

(Altria) at 142). Bold “really wasn’t [like] a cigarette,” and thus its PK results were “not an

indicator of conversion potential.” (Jupe (Altria) Tr. 2234 (discussing RX0176 (Altria) at 142);

RFF 4 649). In practical terms, the problem was that a smoker in the real world trying MarkTen

Bold would have to take anywhere from “25 to 30 puffs to really get closer to the conventional

cigarette” which is “too much additional work for adult smokers to do to even get closer to where

they wanted to be.” (PX7015 Gogova (Altria) Dep. at 144-46; RFF 9 650). In that situation, the
smoker would just start “looking for potentially other alternatives” that do not require working as

hard or using the product as much. (PX7015 Gogova (Altria) Dep. at 144-46; RFF 9 650).

462. MarkTen Bold nicotine satisfaction was used to inform research and development of
nicotine salts for later potential products. (PX7014 (Baculis (Altria), Dep. at 119 (“Was
there anything about the nicotine satisfaction associated with MarkTen Bold that you
research and development work on nicotine satisfaction for other products? A. Every new

product that we designed was really informed by what we knew about already-marketed
products.”)).

Response to Proposed Finding No. 462:

The Proposed Finding is incomplete and misleading without additional context. This quote
is taken from Baculis’s explanation for her belief that MarkTen Bold did not achieve nicotine
satisfaction. (PX7014 Baculis (Altria) Dep. at 118-19 (“Q. Did the MarkTen Bold product have a
flavor design to give nicotine satisfaction? A. That was the desire of MarkTen Bold. I don’t think
it achieved it.” (objection omitted))). Baculis explained that both Nu Mark’s qualitative research
and Bold’s marketplace performance demonstrated that the product did not “do particularly well.”
(PX7014 Baculis (Altria) Dep. at 119). When asked whether there was “anything about the
nicotine satisfaction associated with MarkTen Bold that [Nu Mark was] able to use to inform
research and development work on nicotine satisfaction for other products,” Baculis answered

affirmatively, explaining that since “[e]very new product that [Nu Mark] designed was really
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informed by what [Nu Mark] knew about already-marketed products . .. there were certainly
things in the products that we had that helped inform how [Nu Mark] [could] do better in the
products we were developing.” (PX7014 Baculis (Altria) Dep. at 119).

However, the fact that Altria was learning from its mistakes as it went and working to
develop fixes for its products’ problems does not mean that Altria could have incorporated those
learnings and fixes in a new product that could be brought to market. Even if Altria had finalized
new designs incorporating these fixes, it would have to obtain FDA approval before the new
products could be brought to market. (RFF 99 63-71). As a result, whether any new Altria design
would have reached the market is highly speculative and, even if a new design ultimately obtained
FDA approval, it would have been years before the product would have reached the market. (RFF
919 72-104, 122-26).

463. “MarkTen Bold was Altria's attempt to improve upon the original MarkTen product and .

.. to improve its satisfaction, for example, in an effort to convert adult smokers.” (PX7028
(Wappler (PWP), Dep. at 45-46)).

Response to Proposed Finding No. 463:

The Proposed Finding is incomplete and misleading without additional context. James
Wappler is a partner at Perella Weinberg Partners and Altria’s financial advisor. (PX7028 Wappler
(PWP) Dep. at 12-13). Complaint Counsel did not call him to testify at trial. Complaint Counsel
has omitted the first part of Wappler’s answer, where he himself disclaims his ability to describe
the MarkTen Bold product: “Q. And what was the MarkTen Bold product? A. Again, I'm not a
product engineer, but my understanding is that MarkTen Bold was Altria’s attempt to improve
upon the original MarkTen product and I — I know they had tried to improve its nicotine
satisfaction, for example, in an effort to convert adult smokers.” (PX7028 Wappler (PWP) Dep.
at 45-46 (emphasis added to Complaint Counsel’s omission)). Wappler’s deposition testimony as

to the nature of MarkTen Bold and reasons for its development therefore carries little weight.
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2 (13

Moreover, characterizing MarkTen Bold as Altria’s “attempt” to improve upon the original
MarkTen product does not mean that attempt was successful. It is true that MarkTen Bold had
nicotine salts, but by the summer of 2018 Altria realized it did not have the right salts formula.
(RFF 9 638; Quigley (Altria) Tr. 2037-38; Jupe (Altria) Tr. 2232-33; PX7016 Jupe (Altria) Dep.
at 107)). As Jupe explained at trial, the “addition of nicotine salts” was just “part of”” what was
required for nicotine satisfaction. (Jupe (Altria) Tr. 2136-37; RFF § 639). “The second part of it
is having the right level of nicotine salts to the right level of nicotine.” (Jupe (Altria) Tr. 2137).
The salts ratio in Bold was “the best [Altria] knew” when the formulation was created, prior to
2016, “but it wasn’t enough salt. It just was not satisfying.” (Jupe (Altria) Tr. 2228-29; RFF
91 644).

Bold had a pH of 8, while the pH of a Marlboro cigarette is around 5.8. (RFF 9] 640;
RX2036 (Altria) at 005; RX0796 (Altria) at 037; RX0429 (Altria) at 004). pH is measured on “a
logarithmic scale, so a one-unit difference in pH -- for example, from 7 to 8 -- is a tenfold difference
in the acidity level or the acid level.” (Gardner (Altria) Tr. 2601; RFF 9 640). “So between 5.6
and 8, that’s 100 times less acidic with MarkTen Bold versus JUUL.” (RFF q 641; Gardner (Altria)
Tr. 2601; PX1028 (Altria) at 009; see also RX0440 (Altria) at 006 (comparing the four percent
acid of JUUL with the one percent acid of Bold)).

Bold’s high pH meant that it was losing approximately half of its nicotine into the mouth
and throat region. (RFF 9 642; Jupe (Altria) Tr. 2274 (discussing RX0796 (Altria) at 50)).
Pharmacokinetic (or PK) studies confirmed that Bold was not delivering nicotine to the
bloodstream as quickly as combustible cigarettes. (RFF q 645; Jupe (Altria) Tr. 2231-33; RX0176
(Altria) at 142). Bold “really wasn’t [like] a cigarette,” and thus its PK results were “not an

indicator of conversion potential.” (Jupe (Altria) Tr. 2234 (discussing RX0176 (Altria) at 142);
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RFF 4 649). In practical terms, the problem was that a smoker in the real world trying MarkTen
Bold would have to take anywhere from “25 to 30 puffs to really get closer to the conventional
cigarette” which is “too much additional work for adult smokers to do to even get closer to where
they wanted to be.” (PX7015 Gogova (Altria) Dep. at 144-46; RFF 9 650). In that situation, the
smoker would just start “looking for potentially other alternatives” that do not require working as
hard or using the product as much. (PX7015 Gogova (Altria) Dep. at 144-46; RFF 9 650).
464. According to a presentation Altria made to investors in November 2017 [t]he MarkTen
Bold formulation, currently in a lead market, offers a better sensory experience and greater
nicotine satisfaction for current smokers. It includes 4% nicotine by weight and uses a

proprietary recipe for nicotine salts with ingredients commonly found in the tobacco leaf.”
(PX1129 (Altria) at 012 (November 2017 Nu Mark Investor Day presentation)).

Response to Proposed Finding No. 464:

The Proposed Finding is incomplete and misleading without additional context. MarkTen
Bold had some nicotine salts, but as of November 2017, Altria did not understand that Bold did
not have the right salts formula. (RFF 9 614-27). As Jupe explained at trial, the “addition of
nicotine salts” was just “part of” what was required for nicotine satisfaction. (Jupe (Altria) Tr.
2136-37; RFF 4 639). “The second part of it is having the right level of nicotine salts to the right
level of nicotine.” (Jupe (Altria) Tr. 2137). The salts ratio in Bold was “the best [Altria] knew”
when the formulation was created, prior to 2016, “but it wasn’t enough salt. It just was not
satisfying.” (Jupe (Altria) Tr. 2228-29; see also RFF 9 638-51). Moreover, MarkTen Bold also
was a cig-a-like, which was a dying format. (RFF 99 568, 1324-29).
465. According to Altria CEO Howard Willard while addressing investors in 2018, “MarkTen

Bold, which is currently in about 25,000 retail stores, uses a proprietary recipe of nicotine

salts, with 4% nicotine by weight to deliver a differentiated sensory experience and nicotine

satisfaction, approaching that of cigarettes.” (PX2176 (JLI) at 110 (February 2018 CAGNY
Summary)).
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Response to Proposed Finding No. 465:

The Proposed Finding is incomplete and misleading without additional context. MarkTen
Bold had some nicotine salts, but as of February 2018, Altria did not understand that Bold did not
have the right salts formula. (RFF 99 614-27). As Jupe explained at trial, the “addition of nicotine
salts” was just “part of”” what was required for nicotine satisfaction. (Jupe (Altria) Tr. 2136-37;
RFF 9 639). “The second part of it is having the right level of nicotine salts to the right level of
nicotine.” (Jupe (Altria) Tr. 2137). The salts ratio in Bold was “the best [Altria] knew” when the
formulation was created, prior to 2016, “but it wasn’t enough salt. It just was not satisfying.”
(Jupe (Altria) Tr. 2228-29; see also RFF 99 638-51). Moreover, MarkTen Bold also was a cig-a-
like, which was a dying format. (RFF 9 568, 1324-29).

466. JLI considered MarkTen Bold and Elite to be “[c]ompetition from big companies.”
(PX2079 (JLI) at 014 (February 2018 Product Roadmap presentation)).

Response to Proposed Finding No. 466:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. The inclusion of MarkTen Bold and Elite on a slide titled “Competition from big
companies,” (PX2079 (JLI) at 014), indicates only that Bold and Elite were products marketed by
Altria, a big company. It does not prove as Complaint Counsel claims that JLI considered
MarkTen Bold and Elite to be competitive threats.

Because Complaint Counsel did not introduce this document at trial or in any deposition,
none of the several JLI witnesses who testified had the opportunity to explain it to the Court. (CC
Exhibit Index at 35). But there is an abundance of other evidence, including trial testimony and
contemporaneous documents, that confirms JLI did not consider either MarkTen Bold or Elite to

be a competitive threat:
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e JLI's data showed MarkTen Bold was “losing doors™ at retailers, meaning that it
was not selling in particular locations and those locations showed up in the sales
data as lost or not counted “doors.” (RX1524 (JLI) at 001; O’Hara (JLI) Tr. 625-

27; RFF 9 756).

e (O’Hara highlighted this MarkTen Bold data in a February 7, 2018 email,
concluding “there are two possible reasons for this. Either 1) the product is sitting
on the shelves and didn’t sell at all over this period, or 2) the retailers are actively
de-stocking them. Either way, this is a high-conviction data point that MarkTen
Bold is not something we should be extremely concerned about . . . . This is
especially true given how publicly they’ve discussed their efforts to drive

distribution on that product.” (RX1524 (JLI) at 001; RFF 9 757).

e JLI also internally circulated reports from industry analysts observing that Bold’s
sales never “materially spike[d] in the way that you might expect.” (RX1425 (JLI)

at 008; RFF 9 758).

e JLI’s witnesses testified at trial that no one at the company believed that Altria’s
MarkTen cig-a-likes in general were a competitive threat. (O’Hara (JLI) Tr. 583-
84, 624-28, 630; Robbins (JLI) Tr. 3245, 3248; RFF 9 651, 744-46, 759; see also
PX7005 Danaher (JLI) IHT at 165 (“[W]e didn’t think that MarkTen was a

significant competitive threat to us.”)).

e  When JLI’s O’Hara tried Bold, he found it so weak that he did “not think that it had

nicotine salts” at all. (O’Hara (JLI) Tr. 503-04; RFF 9 651). “[I]f it did,” he
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testified at trial, then the salts it had were “a very poor quality” and “not effective.”

(O’Hara (JLI) Tr. 503-04, 627; RFF 9 651).

e (’Hara also believed Elite was not a viable product. (O’Hara (JLI) Tr. 641; RFF
9 746). It had “low nicotine strength” and it “was neither a salt-based nicotine nor

a high-quality salt-based nicotine.” (O’Hara (JLI) Tr. 521; RFF §] 746).

e JLI's cofounder, Adam Bowen, observed that Elite “do[es]n’t provide cig-like
nicotine satisfaction.” (RX1420 (JLI) at 001; RFF 9 744). He also concluded,
“Bold is a terrible product — they didn’t get it right.” (PX2269 (JLI) at 001; RFF

91 744).

e Bob Robbins, JLI’s Chief Growth Officer, testified that Altria’s cig-a-likes did not
“deliver[] the nicotine satisfaction that a smoker would want to convert.” (Robbins
(JLI) Tr. 3244; RFF 9 745). And Elite “didn’t seem to be effective at converting
cigarette smokers.” (Robbins (JLI) Tr. 3251; RFF 9§ 745). Elite “never caught on
in market. It didn’t seem to be effective at converting cigarette smokers to the
product. And they sold -- I don’t recall them selling many devices or pods, but
when they sold devices, it did not appear that there was pod purchases afterwards,
so -- and, you know, feedback from the market was negative on it, which is to say
wholesalers and retailers did not see it selling well either.” (Robbins (JLI) Tr. 3251;

RFF 9 752).

e Contemporaneous documents reflect JLI’s low opinion of Elite. (See, e.g., PX2086

(JLI) at 001; PX2274 (JLI) at 001; RX1165 (JLI) at 004; RFF 9 478-80, 749).
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e For example, the day Elite was launched, Joseph O’Hara, JLI’s director of
regulatory strategy, wrote: “Net takeaway is that we believe that the MarkTen Elite
is a meaningful positive for us relative to expectations based on (1) low nicotine
content pods, (2) no salts, and (3) lack of marketing roll-out.” (PX2086 (JLI) at
001; RFF 4479). O’Hara explained at trial that based on these shortcomings, from
Elite’s inception, he “did not expect that [it] would be a particularly strong

29 <6

competitor,” “especially [because of] the first two points”—it had “low nicotine

content” and “no salts.” (O’Hara (JLI) Tr. 632; RFF 9 479).

e When Bowen, one of JLI’s cofounders, realized Elite was not using salts, he too
concluded that Elite could not “provide cig-like nicotine satisfaction” and thus was
“not a threat.” (RX1420 (JLI) at 001; see also RX1421 (JLI) at 001; RFF 9 480).
This defect made Elite “an absolute nonstarter” in his view. (PX2269 (JLI) at 001;

RFF 9 480).

e Though Elite was a pod-based product, JLI was not “ever too focused on how
MarkTen Elite was performing.” (PX7042 Danaher (JLI) Dep. at 23; RFF q 751;
see also PX7019 Crozier (Sheetz) Dep. at 77 (noting he did not recall JUUL
seeming concerned about the introduction of Elite when he met with them to plan
their promotions)). Elite did not show attachment to consumers; “retailers were not
bullish on the product”; and the product attributes—Ilow nicotine content and no
salts—"would not have been attributes of a likely successful product.” (Robbins

(JLI) Tr. 3250-51; RFF § 751).

467. In April of 2018, “MarkTen volume sales [were] increasing, primarily driven by Bold
expansion.” (PX1234 (Altria) at 005 (Nu Mark Business Update April 2018)).
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Response to Proposed Finding No. 467:

The Proposed Finding is incomplete and misleading without additional context. It is true
that initially, Nu Mark was “encouraged enough by the [early] results of [MarkTen Bold] to expand
it to an additional 15,000 stores by the end of the year.” (PX7022 Begley (Altria) Dep. at 126-27;
RFF 9 568). Bold was “getting initial traction with consumers,” “largely because of expanded
distribution and promotional offers.” (Willard (Altria) Tr. 1386; PX9047 (Altria) at 003, 009-10;
RFF 9 568).

But Bold was a cig-a-like, with insufficient nicotine satisfaction and a form evocative of a
cigarette; it was also in a declining category. (Jupe (Altria) Tr. 2228-29, 2232-34; Quigley (Altria)
Tr. 2037; Myers (Altria) Tr. 3390; PX7016 Jupe (Altria) Dep. at 107; RFF 4 568). By May 2018,
Altria had realized that “the bet [it] really needed to make was a satisfying product that didn’t look
like a cigarette,” because “satisfaction and form or design really mattered.” (Begley (Altria) Tr.
1108; RFF 9 569). And MarkTen Bold lacked both the satisfaction and form that smokers wanted.

As to satisfaction, Bold’s high pH meant that it was losing approximately half of its
nicotine into the mouth and throat region. (RFF 9 642; Jupe (Altria) Tr. 2274 (discussing RX0796
(Altria) at 50)). Pharmacokinetic (or PK) studies confirmed that Bold was not delivering nicotine
to the bloodstream as quickly as combustible cigarettes. (RFF 9§ 645; Jupe (Altria) Tr. 2231-33;
RX0176 (Altria) at 142). Bold “really wasn’t [like] a cigarette,” and thus its PK results were “not
an indicator of conversion potential.” (Jupe (Altria) Tr. 2234 (discussing RX0176 (Altria) at 142);
RFF 4 649). In practical terms, the problem was that a smoker in the real world trying MarkTen
Bold would have to take anywhere from “25 to 30 puffs to really get closer to the conventional
cigarette” which is “too much additional work for adult smokers to do to even get closer to where

they wanted to be.” (PX7015 Gogova (Altria) Dep. at 144-46; RFF 9 650). In that situation, the
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smoker would just start “looking for potentially other alternatives” that do not require working as
hard or using the product as much. (PX7015 Gogova (Altria) Dep. at 144-46; RFF 9 650).

And as to form, MarkTen Bold was a cig-a-like and looked “like a cigarette”; its product
format “unfortunately still carried some of the stigmas of smoking.” (Begley (Altria) Tr. 1099-
100; RFF 9 15). Along with the lack of nicotine satisfaction, this stigma arising from Bold’s design
impaired the ability of cig-a-likes to convert adult smokers to e-cigarettes: “[S]mokers who
wanted to convert to non-combustible tobacco products did not want to appear to be smoking a
cigarette, and so the form of the product was just wrong for conversion.” (PX7036 Garnick (Altria)
Dep. at 135; RFF 9 15; see also Willard (Altria) Tr. 1347 (“It turned out, people that are quitting
cigarettes to pick up vapor don’t want a vapor product that looks like a cigarette.”); Jupe (Altria)
Tr. 2228 (explaining that “gimmicky” looking cig-a-likes were the “wrong” format); Gardner
(Altria) Tr. 2604 (“[ A]dult smokers no longer wanted . . . to look like they were smoking a cigarette
and the stigma associated with that.”)).

5. Altria’s Acquisition and Launch of the MarkTen Elite Pod Product

468. Nu Mark launched its first pod product, Elite, in February 2018. (Begley (Altria) Tr. 990
(Q. NuMark launched Elite in February of 2018. correct? A. I believe that's right, toward
the end of February. Q. NuMark did not sell a pod product before it launched Elite, correct?
A. We did not.”); Jupe (Altria) Tr. 2244-45; Schwartz (Altria) Tr. 1871; Willard (Altria)
Tr. 1308 (in camera), 1354; Begley (Altria) Tr. 984, 990, 1059 (in camera)).

Response to Proposed Finding No. 468:

Respondents have no specific response.

469. Altria acquired the right to MarkTen Elite in late 2017 from a Chinese manufacturer,
Smoore. (Begley (Altria) Tr. 984-85; Jupe (Altria) Tr. 2244-45; Schwartz (Altria) Tr. 1862-
64; Murillo (Altria/JLI) Tr. 2941-42; PX2084 (JLI) at 020). Nu Mark also entered into a
partnership with a U.S. e-vapor company (Avail) that made e-liquids for Elite. (Begley
(Altria) Tr. 984-85).

Response to Proposed Finding No. 469:

Respondents have no specific response.
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470. Elite was sold on the market before the August 8, 2016 Deeming Rule by another company.
(Begley (Altria) Tr. 984; Garnick (Altria) Tr. 1690; Jupe (Altria) Tr. 2134).

Response to Proposed Finding No. 470:

Respondents have no specific response.

471.  Elite’s launch was accelerated. (Begley (Altria) Tr. 989-91; Schwartz (Altria) Tr. 1871).

Response to Proposed Finding No. 471:

Respondents have no specific response except to note that the acceleration of Elite’s launch
reflected the recognition that Nu Mark had to have a pod-based product on the market to be
competitive. (Schwartz (Altria) Tr. 1871 (“There was a lot of urgency for [Altria] to be able to
play in that [pod-based] space.”); RFF q 368).

472. Nu Mark commercialized Elite within four months of acquiring its product rights. (Begley

(Altria) Tr. 989 (“Q. . . NuMark commercialized Elite within four months of executing the

exclusivity agreement through which it acquired its rights, correct? A. I believe that's the

appropriate timing. It was quick.”))

Response to Proposed Finding No. 472:

Respondents have no specific response except to note that the acceleration of Elite’s launch
reflected the recognition that Nu Mark had to have a pod-based product on the market to be
competitive. (Schwartz (Altria) Tr. 1871 (“There was a lot of urgency for [Altria] to be able to
play in that [pod-based] space.”); RFF 4 368).

473. Nu Mark had never launched a product more quickly than it launched Elite. (Begley
(Altria) Tr. 1124 (“We certainly did it at a speed we had never done it before.”)).

Response to Proposed Finding No. 473:

Respondents have no specific response except to note that the acceleration of Elite’s launch
reflected the recognition that Nu Mark had to have a pod-based product on the market to be
competitive. (Schwartz (Altria) Tr. 1871 (“There was a lot of urgency for [Altria] to be able to

play in that [pod-based] space.”); RFF q 368).
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474.  An August 2018 presentation for Altria’s Board of Directors pegged MarkTen’s
PMTA/MRTPA research costs at approximately $100 million. (PX1247 (Altria) at 007
(“~$100 MM in MarkTen PMTA/MRTPA research costs (‘16-18).”)).

Response to Proposed Finding No. 474:

Respondents have no specific response.

475.  Nu Mark planned to triple its 2018 new product launch from $7 million to $23 million; $8
million of the increase was solely to accelerate the Mark Ten Elite launch. (PX1606 (Altria)
at 015 (Altria 2018 Original Budget Update)).

Response to Proposed Finding No. 475:

The Proposed Finding is incomplete and misleading without additional context. The cited
_ document proposed investing $16 million “in addition to [the] 2018 base plan”
of $7 million. (PX1606 (Altria) at 001, 015). The proposal detailed that approximately $8 million
would be dedicated to accelerating Elite’s launch. (PX1606 (Altria) at 015). _
I
-; see also RFF 4 1728dd (defining “LTM”)). This document does not and cannot confirm
whether this investment was made, or even whether it was “planned,” given that the proposal at
this point still was subject to leadership team discussion. Complaint Counsel did not introduce
this document at trial, (CC Exhibit Index at 20), nor was any witness asked about it in any
deposition.

Moreover, despite Altria’s and Nu Mark’s substantial financial and other investments in
the MarkTen Elite product, and in its launch specifically, the evidence shows that the product
failed commercially, (RFF 94 368-72, 407-59), and was pulled from the market in October 2018
as a result of Altria’s independent regulatory evaluation and in response to FDA’s concern about
pod-based products, (RFF 9 917-59, 1001-07).

476. Nu Mark had an August 2018 marketing budget variance “Primarily driven by $3.0MM of

Elite promotions and $0.7MM coupon timing/reversals.” (PX1092 (Altria) at 003 (Email
attachment August Marketing & Sales Flash Package sent September 2018)).
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Response to Proposed Finding No. 476:

The Proposed Finding is incomplete and misleading without additional context. It is true
that throughout 2018, Altria heavily marketed and promoted Elite. (RFF 99 407-30). But even
with significant investments in shelf space, promotions, and expanded distribution, Elite was not
a success. (Gifford (Altria) Tr. 2717 (“[E]ven with the investment behind it -- [we just weren’t
able to] get the consumer to uptake it to any great extent.”); see also RFF 94 431-59).

477. MarkTen Elite's volume increased by 450% in the multi-outlet convenience-store channel
between May 2018 and July 2018. Average weekly volume in stores carrying Elite

increased by 56% over this period. (PX1056 (Altria) at 033 (February 2019 email from
Michael Brace to Brent Chambers with Nu Mark Brand ELT Update attached)).

Response to Proposed Finding No. 477:

The Proposed Finding is incomplete and misleading without additional context. Altria
expanded Elite’s distribution in 2018, but though expanded distribution could grow volume, it was
not sustainable. (Quigley (Altria) Tr. 1945; PX7013 Brace (Altria) Dep. at 84; RFF 9§ 432). Over
the course of 2018, Elite’s sales “plateaued,” (Willard (Altria) Tr. 1388), and despite the growth
of the market for pod-based products, Elite’s volume never took off, (Willard (Altria) Tr. 1368;
RFF 9 432). Though Elite was able to “get[] initial traction with consumers|,] largely because of
expanded distribution and promotional offers,” this “limited success . . . was substantially less than
[JUUL,] the leading product in the marketplace.” (Willard (Altria) Tr. 1386-87; RFF 9 432).
Consumers buying a two-pack of pods on a trial offer does not generate the volume needed to
develop a sustainable business. (Willard (Altria) Tr. 1367; RFF 9 438). Altria was “hoping
[consumers would] try it and they say this is great, and [then] go out and buy a pack a couple of
times a week. That drives volume. [But Altria] never convinced the consumer, after their initial

trial, to become a repeat purchaser.” (Willard (Altria) Tr. 1367; RFF 9 438; see also Myers (Altria)
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Tr. 3345, 3366 (explaining that Elite was “certainly not seeing repeat purchases on the pods” and
that Elite was “[t]he worst” performing product Myers had ever seen at Altria)).

Ultimately, despite Altria’s heavy promotional efforts, Elite never achieved more than a
one percent share of e-vapor cartridge unit sales. (RX1217 Murphy Report § 12; RFF q 442).
Elite’s performance was “nothing compared to what you would expect when you’re trying to
disrupt the consumer and trying to get a consolidated group of consumers to engage with the
brand.” (Gifford (Altria) Tr. 2755; RFF 4 442). Measured by any metric, at any given point in
time while Elite was on the market, the product’s performance was terrible. (RFF 9] 443-52).

478. —
(PX3004 (ITG) at 059 (August 3018 ITG Portfolio Review and Rationalization

document) (in camera)).

Response to Proposed Finding No. 478:

The Proposed Finding is incomplete and misleading without additional context. The cited

Complaint Counsel defines “turn rate,” and so it is not clear on what metric the two products are
being compared. Jefferson Eldridge, Vice President of Area Central at ITG Brands, was asked
about the term in his deposition, and indicated it meant “repurchase,” though he could not say what
it meant in the context of this chart. (PX7012 Eldridge (ITG) Dep. at 194-95). Without additional

context, the cited document is of limited probative value.
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This is consistent with the abundance of evidence showing that even with Altria’s

significant investments in shelf space, promotions, and expanded distribution throughout 2018,
(RFF 99 407-30), Elite was not a success, (Gifford (Altria) Tr. 2717 (“[E]ven with the investment
behind it -- [we just weren’t able to] get the consumer to uptake it to any great extent.”); see also

RFF 99 431-59).
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479. Nu Mark planned to triple its 2018 new product launch from $7 million to $23 million; $8
million of the increase was solely to accelerate the Mark Ten Elite launch. (PX1606 (Altria)
at 015 (Altria 2018 Original Budget Update)).

Response to Proposed Finding No. 479:

The Proposed Finding is incomplete and misleading without additional context. The cited
_ document proposed investing $16 million “in addition to [the] 2018 base plan”
of $7 million. (PX1606 (Altria) at 001, 015). The proposal detailed that approximately $8 million
would be dedicated to accelerating Elite’s launch. (PX1606 (Altria) at 015). _
.
-; see also RFF 9 1728dd (defining “LTM”)). This document does not and cannot confirm
whether this investment was made, or even whether it was “planned,” given that the proposal at
this point still was subject to leadership team discussion. Complaint Counsel did not introduce
this document at trial, (CC Exhibit Index at 20), nor was any witness asked about it in a deposition.

Moreover, despite Altria’s and Nu Mark’s substantial financial and other investments in
the MarkTen Elite product, and in its launch specifically, the evidence shows that the product
failed commercially, (RFF 99 368-72, 407-59), and was pulled from the market in October 2018
as a result of Altria’s independent regulatory evaluation and in response to FDA’s concern about
pod-based products, (RFF 99 917-59, 1001-07).

6. Altria’s E-Cigarette Business Steadily Improved and Met Its Strategic
and Financial Objectives

480.

(PX4073 (Altria) at 002 (in camera)).

Response to Proposed Finding No. 480:

The Proposed Finding is incomplete and misleading without additional context. That the

fledgling operating company Nu Mark believed in 2016—at a time when it only had cig-a-likes
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and before pod-based products with nicotine salts transformed the category—that it had -

I o
bearing on the company’s likelihood of achieving that goal as of 2018. _

- Ultimately, Altria was not able to develop or acquire an e-vapor product that appealed to
adult smokers. (RFF 99 184-202, 1501-31). And if a product could not convert adult smokers, it
would not be commercially successful and could not obtain regulatory approval. (See RFF 99 76,
81, 596-613, 743-47).

481.

(PX4073 (Altria) at 002 ) (in camera)).

Response to Proposed Finding No. 481:

The Proposed Finding is incomplete and misleading without additional context. That the
fledgling operating company Nu Mark believed in 2016—at a time when it only had cig-a-likes

and before pod-based products with nicotine salts transformed the category—that it had -

I :: o
bearing on the company’s likelihood of achieving that goal as of 2018. _

- Ultimately, Altria was not able to develop or acquire an e-vapor product that appealed to
adult smokers. (RFF 99 184-202, 1501-31). And if a product could not convert adult smokers, it
would not be commercially successful and could not obtain regulatory approval. (See RFF 99 76,
81, 596-613, 743-47).

482.
Altria) Tr. 1017 (in camera

; (PX4073 (Altria) at 002
) (in camera)).
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Response to Proposed Finding No. 482:

The Proposed Finding is incomplete and misleading without additional context. “Margin
positive” is an accounting term of art that does not mean that a product is profitable or a
commercial success. As Quigley testified, marginal contribution is “only half the picture,” because
“marginal contribution doesn’t account for all the sales and marketing spend.” (Quigley (Altria)
Tr. 1952; see also Gifford (Altria) Tr. 2785 (describing how he assumes that when someone is
presenting him with marginal contribution, “[u]sually they are leaving out part of the story’’)). And
for Elite, sales and marketing spend was substantial. (RFF 99 407-30).

In the case of Nu Mark, it was able to reduce its losses primarily because of “cost-cutting.”
(Begley (Altria) Tr. 1088). But, despite margin positivity, the company was not able to achieve
overall profitability because it was not “getting the volume that was predicted in driving consumer
uptick of the products,” and therefore could not cover the company’s fixed costs or marketing
promotions. (Gifford (Altria) Tr. 2728). As a result, rather than making any profit, Nu Mark lost
$600 million from 2014 to 2017. (PX4029 (Altria) at 10 (detailing $229 million in losses in 2014;
$182 million in losses in 2015; $118 million in losses in 2016; $71 million in losses in 2017); RFF
9 1077). In the first nine months of 2018, Nu Mark lost another $101 million. (Gifford (Altria)
Tr. 2817-19; Willard (Altria) Tr. 1458-59; PX1127 (Altria) at 003; RFF q 1081). And Altria
projected that Nu Mark’s losses would continue for the foreseeable future: Nu Mark expected to
lose another $235 million over the next three years. (PX4232 (Altria) at 013; see also -
I
-; Willard (Altria) Tr. 1459 (“[Altria] always hoped that [Nu Mark] would launch a
successful product and [it] could turn that into a profit, but there didn’t seem to be any likelihood

of that happening in the next few years for Nu Mark.”); RFF § 1083).
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483. By the end of 2016, Nu Mark had met its OCI target, which had been set by Nu Mark and
shared with Altria’s board. (PX7022 (Begley (Altria) Dep. at 95-96 (“Q. By the end of
2016, NuMark had met its OCI target, correct? A. I believe that's correct, but the OCI target
for 2016 was a loss of $115 million. Q. But that's the target that Nu Mark set, correct? A.
That's correct. Q. And that target was shared and approved by the board, correct? . . . A.
We certainly shared that with the board and those were the objectives that we had for the

year.”)).

Response to Proposed Finding No. 483:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. Complaint Counsel cites to Begley’s deposition, during which Complaint Counsel read
aloud from PX4073 while denying that the questions related to any particular document and
without showing Begley the document from which Complaint Counsel was reading. (Compare
PX7022 Begley (Altria) Dep. at 94-97, with PX4073 (Altria) at 002; see also PX7022 Begley

(Altria) Dep. at 101-04). This evidence has little probative value. Indeed, PX4073, the document

from which Complaint Counsel read, establishes only that _
_ not that it had done so. (PX4073 (Altria) at 002).

Trial testimony and contemporaneous documents establish that Nu Mark did not meet this
OCl target. In 2016, Nu Mark lost $118 million. (Gifford (Altria) Tr. 2726 (“We lost $118 million
in operating compan[y] income.”); RX0746 (Altria) at 007 (same)).
484.

Tr. 1022-23

) (in camera)).

Response to Proposed Finding No. 484:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. The fact that in 2017, Altria had made some progress toward preparing PMTA

submissions in e-vapor says nothing about the degree of such prospects or the likelihood that the
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company ultimately would be able to file high quality PMTASs in which it had confidence by FDA’s
deadline. To the contrary, Altria realized affer late 2017 that its PMTA prospects were dim.

As Altria “made progress” on its e-vapor PMTAs, the company, to its dismay, uncovered
new product problems that jeopardized the PMTAS’ prospects, like dry puffing. (RFF 99 351-67).
By the spring of 2018, “it felt like every day [Altria] had either a new product or a new product
issue that [it was] contending with.” (Murillo (Altria/JLI) Tr. 2932; RFF 9 486).

These emerging product issues required Altria to overhaul nearly all of its PMTA plans for
its e-vapor products. (RFF 9 487; see also RFF 4 492-527). Joe Murillo, at the time Altria’s Senior
Vice President of Regulatory Affairs, testified at trial that by the end of this process he “couldn’t
think of one product and filing plan that still bore resemblance to the original plan.” (Murillo
(Altria/JLI) Tr. 2949; RFF 9 487). For example, by March 2018, the regulatory group sent word
to senior management that the PMTA filing for the MarkTen cig-a-like was “delayed—date TBD.”
(RX0630 (Altria) at 019; RFF 4 489). Garnick, Altria’s General Counsel and Head of Regulatory
Affairs, was concerned at the time that this pattern would continue to repeat itself: “[U]nless we
changed the way we were scheduling and prioritized products, we [were] going to continue to miss
schedules over and over again as each product [went] forward, and [that] was no way to operate
regulatory affairs[.] . . . [W]e needed to prioritize and we needed to have a realistic schedule that
we could meet.” (Garnick (Altria) Tr. 1705; see also RX0716 (Altria) at 001 (“No way do I want
to have a schedule that we miss each product deadline, one at a time, like a thousand cuts, or a
schedule which does not reflect what could be our most important product.”); RFF 9 488).

Indeed, once the MarkTen cig-a-like PMTA was delayed, the regulatory team was unsure
“when [it was] going to be able to catch up.” (Murillo (Altria/JLI) Tr. 2937-38; RFF 9 490). This

was in part because each new issue that arose not only took time to fix, but also required Altria to
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restart the one-year stability studies required for the MarkTen PMTA, which only could be
performed on the final product, after resolution of the product issues. (Gardner (Altria) Tr. 2585;
Murillo (Altria/JLI) Tr. 3072; RFF 4 491). And as for Elite, Nu Mark did not even decide to pursue
a PMTA for Elite until March 15, 2018, (PX4318 (Altria) at 007; Quigley (Altria) Tr. 1977; RFF
q511), and this PMTA was never more than a contingency plan, (RFF 4 512, 519-27).
Notwithstanding any “progress” that may have been made on PMTAs in 2017, Altria had
determined in the summer of 2018 that Nu Mark did not have any products that were likely to
obtain PMTA authorization. (RFF 9 612-13, 694, 698-700, 718-23, 728, 732-35, 741-43, 849,
861).
485.

in camera)).

(Gifford (Altria) Tr. 2888-89 (in camera)).

Response to Proposed Finding No. 485:

The Proposed Finding is inaccurate, incomplete, and misleading without additional

_; see also RX0746 (Altria) at 007; RFF q 284). The company projected that in

2017, its OCI would be negative $75 million. (RX0746 (Altria) at 007). The company’s actual

loss in 2017 was negative $71 million. (Gifford (Altria) Tr. 2736-37; PX4012 (Altria) at 010; RFF

1075,

It is not true that Nu Mark’s OCI further improved in 2018 over 2017, nor that Gifford
esiied s such. |
_ The actual loss for just the first nine months of 2018 was greater

223


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 234 of 1447 * PUBLIC *
PUBLIC

than this both this estimate and Nu Mark’s 2017 OCI by a significant margin: In just the first nine
months of 2018, Nu Mark lost $101 million. (Gifford (Altria) Tr. 2817-19; Willard (Altria) Tr.
1458-59; PX1127 (Altria) at 003; RFF q 1081).

Nor was the trend toward improvement: Nu Mark expected to lose another $235 million

over the next three years. (PX4232 (Altria) at 013; see also_
I : i 1ard| (Aria) Tr. 1459

(“[Altria] always hoped that [Nu Mark] would launch a successful product and [it] could turn that
into a profit, but there didn’t seem to be any likelihood of that happening in the next few years for
Nu Mark.”); RFF q 1083).

486. In November 2017, Begley, Nu Mark President and General Manager, told investors that
“MarkTen is currently available in about 65,000 stores and has nearly tripled its market
share since 2014. It is now one of the leading e-vapor brands, with a 13.5% retail share in
mainstream channels, and 27% retail share in major chain accounts selling MarkTen for
the full third quarter of 2017.” (PX9000 (Altria) at 017 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 486:

The Proposed Finding is incomplete and misleading without additional context. As of the
time of the cited statement, Nu Mark was competing at the time only in cig-a-likes, which the
undisputed evidence shows were a declining category that were being overtaken by pod-based
products. (RFF 99 276-300, 390, 1324-29). By November 2018, according to a JLI slide that
Complaint Counsel presented during its opening statement, MarkTen brands accounted for just
4.7% of total e-vapor sales. (RFF 99 1442-43). By the end of 2018, cig-a-like cartridge volume
had declined to less than 19 percent, and by September 2020, it had plummeted further to only five
percent. (RFF q 1325). In addition, by the end of 2018, Altria projected that Nu Mark would lose
an additional $235 million over the next three years, not even including the millions in support

that was not allocated specifically to Nu Mark. (RFF 9 1083-84).
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Moreover, as of this time, Altria had not yet concluded the comprehensive assessment of
Nu Mark’s existing e-vapor portfolio that took place after Howard Willard restructured Altria’s
leadership in mid-May 2018. (RFF 94 579-747, 839-877). The evidence shows that, by the end
of this assessment, Altria’s scientists, regulatory affairs employees, and leadership concluded that
Nu Mark’s existing products were not capable of competing in the category and were unlikely to
obtain FDA approval. (RFF 99 579-747, 839-877). As a reflection of this assessment that Nu
Mark’s existing portfolio was inadequate, Altria announced on October 5, 2018, that it was
launching Growth Teams to start from scratch and try to develop new e-vapor products. (RFF
1 898-916, 962-70). The Growth Teams were a long-term effort; Altria hoped that, if the teams
were able to develop a new product, it would have taken at least five years—if everything went
perfectly—for such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining that
“bas[ed] on what [he] was told,” a product from the Growth Teams was “five to ten years” from
market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were “five
to six years away from a potential product” if all deadlines were met)). It would not have made
sense for Altria to commit the resources necessary to start from scratch with product development
if it believed that Nu Mark’s existing portfolio could be competitive. (See RFF 99 898-916, 1604-
611).

As a result, the performance of MarkTen as of November 2017 does not speak to whether
Nu Mark had competitive e-vapor products.
487. By mid-2018, “Nu Mark grew volume by approximately 16% in the quarter and 23% for

the first half, primarily driven by expanded distribution. Most recently, Nu Mark expanded

MarkTen Elite from over 6,000 stores in the first quarter to more than 23,000 stores by the

end of the second quarter.” (PX4566 at 016 (July 30, 2018 Altria presentation:
Communications Training Strategy, Message and Tactics)).
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Response to Proposed Finding No. 487:

The Proposed Finding is incomplete and misleading without additional context. Altria
expanded Elite’s distribution in 2018, but though expanded distribution could grow volume, it was
not sustainable. (Quigley (Altria) Tr. 1945; PX7013 Brace (Altria) Dep. at 84; RFF 9§ 432). Over
the course of 2018, Elite’s sales “plateaued,” (Willard (Altria) Tr. 1388), and despite the growth
of the market for pod-based products, Elite’s volume never took off, (Willard (Altria) Tr. 1368;
RFF 9 432). Though Elite was able to “get[] initial traction with consumers|,] largely because of
expanded distribution and promotional offers,” this “limited success . . . was substantially less than
[JUUL,] the leading product in the marketplace.” (Willard (Altria) Tr. 1386-87; RFF 9 432).
Consumers buying a two-pack of pods on a trial offer does not generate the volume needed to
develop a sustainable business. (Willard (Altria) Tr. 1367; RFF 9 438). Altria was “hoping
[consumers would] try it and they say this is great, and [then] go out and buy a pack a couple of
times a week. That drives volume. [But Altria] never convinced the consumer, after their initial
trial, to become a repeat purchaser.” (Willard (Altria) Tr. 1367; RFF 9 438).

Ultimately, despite Altria’s heavy promotional efforts, Elite never achieved more than a
one percent share of e-vapor cartridge unit sales. (RX1217 Murphy Report § 12; RFF q 442).
Elite’s performance was “nothing compared to what you would expect when you’re trying to
disrupt the consumer and trying to get a consolidated group of consumers to engage with the
brand.” (Gifford (Altria) Tr. 2755; RFF 4 442). Measured by any metric, at any given point in
time while Elite was on the market, the product’s performance was terrible. (RFF 9 443-51).

488.

(Begley (Altria) Tr. 1021 (in camera)).
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Response to Proposed Finding No. 488:

The Proposed Finding is incomplete and misleading without additional context. -

489.

Begley (Altria) Tr. 1021-22

(in camera)).

Response to Proposed Finding No. 489:

The Proposed Finding is incomplete and misleading without additional context. -
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490. While Begley was President and General Manager of Nu Mark, he received a bonus
annually that was tied to his job performance as well as the performance of Nu Mark.
(PX7022 (Begley (Altria), Dep. at 51 (*“Q. Okay. While you were president and general
manager of NuMark, did you ever receive a bonus? A. Yes. .. Q. Was your bonus tied to
the performance of NuMark? A. Yes.”)).

Response to Proposed Finding No. 490:
Respondents have no specific response.
491. In aJanuary 2018 email, Altria’s Howard Willard referred to the launch of MarkTen Elite

as “a big step forward for our plan to compete vigorously for closed tank volume.” (PX1647
(Altria) at 003).
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Response to Proposed Finding No. 491:

The Proposed Finding is incomplete and misleading without additional context. The cited
statement was made before Elite was launched on the market, (Schwartz (Altria) Tr. 1871), and
thus Willard did not have the benefit at the time of knowing how Elite would perform.

It did not take long after Elite’s launch for Altria to realize that the product was a flop. By
the summer of 2018, AGDC had concluded based on the product’s sales that Elite “wasn’t
working. We were not winning in this space.” (Myers (Altria) Tr. 3337; RFF 9 458). Even with
significant investments in shelf space, promotions, and expanded distribution, Elite was not a
success. (Gifford (Altria) Tr. 2717 (“[E]ven with the investment behind it -- [we just weren’t able
to] get the consumer to uptake it to any great extent.”); see also RFF 9 431-59).

492. A July 2018 Altria presentation for Altria's management to assess Nu Mark's e-vapor
portfolio indicated that the MarkTen cigalike was doing well in a declining category

(PX7026 (Gardner (Altria), Dep. at 122-25); PX4060 (Altria) at 012 (Vapor Portfolio
Assessment)).

Response to Proposed Finding No. 492:

The Proposed Finding is incomplete and misleading without additional context. Though
the cited document indicates that the MarkTen cig-a-like was “[p]erforming well in market;
[d]eclining category,” it also indicates that the product’s “Conversion Potential” is “Low.”
(PX4060 (Altria) at 011; see also RFF § 743 (confirming that this conversion rating reflected the
view of every Altria witness who was asked about conversion in this proceeding)). Even if the
product was otherwise “[p]erforming well” in its “[d]eclining category,” this “Low” conversion
rating sounded a death knell for the MarkTen cig-a-like, because without the ability to convert
adult smokers, the product could not compete and could not obtain FDA approval. (See RFF 9] 76,

81, 596-613, 743-47).
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Moreover, Complaint Counsel undersells the importance of the “[d]eclining category”
context. By November 2018, according to a JLI slide that Complaint Counsel presented during its
opening statement, MarkTen brands accounted for just 4.7% of total e-vapor sales. (RFF 9 1442-
43). By the end of 2018, cig-a-like cartridge volume had declined to less than 19 percent, and by
September 2020, it had plummeted further to only 5 percent. (RFF 9 1325). In addition, by the
end of 2018, Altria projected that Nu Mark would lose an additional $235 million over the next
three years, not even including the millions in support that was not allocated specifically to Nu
Mark. (RFF 9 1083-84).

As aresult, the performance of MarkTen in a declining category does not speak to whether
Nu Mark had competitive e-vapor products.

C. ALTRIA WAS WELL-POSITIONED TO CONTINUE TO COMPETE IN CLOSED
SYSTEM E-CIGARETTES AT THE TIME OF THE ACQUISITION

1. Altria’s Traditional Cigarette Business Provided the Company with
Significant Advantages in the Sale of E-Cigarettes

a) Altria Has a Large Network of Distributors and an Experienced
Network of Sales Representatives

493. A presentation on Altria’s innovation strategies observed that Altria was “well-positioned
to successfully launch and market [its] products in new markets” and that Altria had
“achieved this by leveraging [its] strengths in manufacturing and building individual and
organizational capability.” (PX1264 (Altria) at 007 (Innovation Challenges and
Opportunities Presentation September 2017)).

Response to Proposed Finding No. 493:

The Proposed Finding is incomplete and misleading without additional context. No
amount of marketing, sales, or distribution expertise can make a product successful if consumers
do not like it. “If people don’t like the product, they’re not going to buy the product,” no matter
what you do. (PX7030 Wexler (Turning Point Brands) Dep. at 105; RFF q440). “[T]o be

successful in the e-vapor marketplace, it’s not enough just to have the resources of a large tobacco
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company, you also have to have a product that’s attractive to consumers and that can clear the
regulatory hurdles.” (PX7012 Eldridge (ITG Brands) Dep. at 161; see also -
I
-; PX7014 Baculis (Altria) Dep. at 62-63 (explaining that Altria’s distribution network,
marketing team, and sales network simply could not make an undesirable product succeed);
PX7037 Huckabee (Reynolds) Dep. at 82 (agreeing that if a product is “suboptimal” that will
“impact the repurchase of the product for consumers”)). Ultimately, for all the resources that
Altria had and leveraged as a big tobacco company, its products were not successful because they
were not attractive to adult smokers and could not clear FDA’s regulatory hurdles. (See RFF
99 184-202, 1501-31).

494,

(PX4042 (Altria) at 006-07 (2017 Annual Incentive
Compensation Memo) (in camera)).

Response to Proposed Finding No. 494:

The Proposed Finding is incomplete and misleading without additional context. The cited

source indicates that during 2017, Nu Mark met Altria’s strategic initiative of _
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.
I

Thus, though Altria was able to grow MarkTen’s cig-a-like sales volume by expanding
distribution, such growth was not sustainable, (see Quigley (Altria) Tr. 1945; PX7013 Brace
(Altria) Dep. at 84; RFF 9432), and did not demonstrate that Altria had “used its logistical
expertise to achieve success in the e-vapor space,” as Complaint Counsel contends. By the end of
2017, “the market dynamics clearly changed, and there appeared to be one format that was winning
in the marketplace, which was pod-based product with nicotine salts, which primarily was JUUL.”
(Begley (Altria) Tr. 1055; RFF 9 343).

As of the time of the cited statement, Nu Mark was competing at the time only in cig-a-
likes, which the undisputed evidence shows were a declining category that were being overtaken
by pod-based products. (RFF 9 276-300, 390, 1324-29). By November 2018, according to a JLI
slide that Complaint Counsel presented during its opening statement, MarkTen brands accounted
for just 4.7% of total e-vapor sales. (RFF 99 1442-43). By the end of 2018, cig-a-like cartridge
volume had declined to less than 19 percent, and by September 2020, it had plummeted further to
only 5 percent. (RFF 9 1325). In addition, by the end of 2018, Altria projected that Nu Mark
would lose an additional $235 million over the next three years, not even including the millions in
support that was not allocated specifically to Nu Mark. (RFF q9 1083-84).

Moreover, as of this time, Altria had not yet conducted the comprehensive assessment of
Nu Mark’s existing e-vapor portfolio that took place after Howard Willard restructured Altria’s
leadership in mid-May 2018. (RFF 94 579-747, 839-877). The evidence shows that, by the end

of this assessment, Altria’s scientists, regulatory affairs employees, and leadership concluded that

Nu Mark’s existing products were not capable of competing in the category and were unlikely to
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obtain FDA approval. (RFF 99 579-747, 839-877). As a reflection of this assessment that Nu
Mark’s existing portfolio was inadequate, Altria announced on October 5, 2018, that it was
launching Growth Teams to start from scratch and try to develop new e-vapor products. (RFF
1 898-916, 962-70). The Growth Teams were a long-term effort; Altria hoped that, if the teams
were able to develop a new product, it would have taken at least five years—if everything went
perfectly—for such a product to reach the market. (Garnick (Altria) Tr. 1661-62 (explaining that
“bas[ed] on what [he] was told,” a product from the Growth Teams was “five to ten years” from
market introduction); PX7016 Jupe (Altria) Dep. at 341 (explaining that Growth Teams were “five
to six years away from a potential product” if all deadlines were met)). It would not have made
sense for Altria to commit the resources necessary to start from scratch with product development
if it believed that Nu Mark’s existing portfolio could be competitive. (See RFF 99 898-916, 1604-
611).

As aresult, the expanded distribution of Nu Mark’s cig-a-likes in November 2017 does not
speak to whether Nu Mark had competitive e-vapor products.
495. A February 2018 draft presentation for Altria’s Board of Directors highlighted Elite was

on retail shelves only three months after simultaneously signing exclusivity agreements

and beginning production. (PX1298 (Altria) at 028 (Nu Mark 2018-2020 Three Year
Strategic Plan BOD Deck Draft; slide title: “Rapid Commercialization of Elite”)).

Response to Proposed Finding No. 495:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. The cited document does not demonstrate that Altria “simultaneously” signed exclusivity
agreements and began production. To the contrary, it indicates that Altria executed an
IP/Exclusivity Agreement in October 2017, and then began production in January 2018. (PX1298

(Altria) at 028).
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Moreover, any investment in a product launch is meaningless if the product itself is not
appealing to consumers. (RFF q457). The evidence shows that, notwithstanding both substantial
efforts to bring Elite to market quickly and substantial promotional efforts, Elite failed
commercially. (RFF 99 368-72, 407-59).

496. The draft Nu Mark 2018 Three Year Strategic Plan noted that Altria’s “[e]xceptional speed
to market [was] made possible by: Partnerships with existing network of suppliers, Existing
quality and compliance systems to integrate new suppliers, [and] collaboration with cross-
functional teams.” (PX1298 (Altria) at 028 (Nu Mark 2018-2020 Three Year Strategic Plan
BOD Deck Draft; slide title: “Rapid Commercialization of Elite”)).

Response to Proposed Finding No. 496:

The Proposed Finding is incomplete and misleading without additional context. A
product’s speed to market is meaningless if the product itself is not appealing to consumers. (RFF
9457). The evidence shows that, notwithstanding both substantial efforts to bring Elite to market
quickly and substantial promotional efforts, Elite failed commercially. (RFF 9 368-72, 407-59).
497. JLI’s Valani testified that Altria had “huge distribution, huge expertise in the category, a

huge customer database . . . and, yeah, huge skills,” adding that Altria was “definitely well-
equipped to do well in the [e-vapor] space.” (PX7011 (Valani (JLI), IHT at 137-38)).

Response to Proposed Finding No. 497:

The Proposed Finding is incomplete and misleading without additional context. Valani did
not say that the enumerated resources were sufficient to succeed in the e-vapor space. To the
contrary, he explained that “large incumbent” firms are often less successful because, when
confronted with a disruptive market entrant, they often resort to “off-the-shelf, commodity,
nonintuitive, non-consumer-appealing products.” (PX7011 Valani (JLI) IHT at 135). And that is
what he thought Altria did with its MarkTen line, which he characterized as “terrible products.”
(PX7011 Valani (JLI) IHT at 134).

Valani’s statements are consistent with testimony from witnesses acknowledging that

resources alone cannot drive commercial success. “If people don’t like the product, they’re not
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going to buy the product,” no matter what you do. (PX7030 Wexler (Turning Point Brands) Dep.
at 105). No amount of financial resources to support distribution, product rollout or marketing
“can drive adoption of a product if the product isn’t good and doesn’t deliver on consumers’ desires
and needs.” (PX7014 Baculis (Altria) Dep. at 62-63).

498. ITG executive Jeff Eldridge testified that he expected the MarkTen Elite brand to grow

“[gliven Altria’s resources as the largest tobacco company in the U.S.” (PX8011 at 9 28
(Eldridge (ITG), Decl.)).

Response to Proposed Finding No. 498:

The Proposed Finding is incomplete and misleading without additional context. Eldridge’s
comments were not premised on any meaningful knowledge about Elite’s prospects. He
acknowledged that he was not privy to any internal Altria information about MarkTen Elite; he
was not aware that MarkTen Elite had a leaking problem; he did not know anything about the
formaldehyde levels generated by Elite or its levels of harmful or potentially harmful chemicals;
he did not know how well Elite was retaining customers; he did not know how much Nu Mark was
investing in promotions; and he did not know anything about Elite’s likelihood of securing PMTA
approval. (PX7012 Eldridge (ITG Brands) Dep. at 158-60). He also did not have any information
about how well Elite was doing in converting smokers from combustible cigarettes. (PX7012
Eldridge (ITG Brands) Dep. at 159). But he acknowledged that nicotine salts, which Elite did not
have, (RFF 9 628), are important for improving nicotine delivery, (PX7012 Eldridge (ITG Brands)
Dep. at 82).

As to resources, Eldridge agreed that “to be successful in the e-vapor marketplace, it’s not
enough just to have the resources of a large tobacco company, you also have to have a product
that’s attractive to consumers and that can clear the regulatory hurdles.” (PX7012 Eldridge (ITG
Brands) Dep. at 161; see also RFF q 441). That is consistent with testimony from witnesses

acknowledging that resources cannot drive commercial success. “If people don’t like the product,
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they’re not going to buy the product,” no matter what you do. (PX7030 Wexler (Turning Point
Brands) Dep. at 105). No amount of financial resources to support distribution, product rollout or
marketing “can drive adoption of a product if the product isn’t good and doesn’t deliver on
consumers’ desires and needs.” (PX7014 Baculis (Altria) Dep. at 62-63).

b) Altria Has Prime Access to Shelf Space at Top Retailers

499.  Prime shelf space is a significant advantage in selling e-vapor products. (King (PMI) Tr.
2362-63 (“the majority of all nicotine products are sold through convenience stores in the
U.S....[T]he convenience store universe is the biggest source for e-cigarettes . . . [G]etting
distribution and being able to put it on the shelves can greatly facilitate the success of a
product. . .so having the visibility and the ability to put it on the shelves is one aspect that
would enhance success in any commercialization of e-cigarette or otherwise.”); Begley
(Altria) Tr. 1007 (“It is certainly beneficial to have the best space you can at retail stores
to communicate your brand messaging.”); PX7025 (Burns (JLI), Dep. at 28); see also
PX8003 at 004 (Y 24) (Wexler (Turning Point), Decl.) (“Because convenience stores have
a relatively limited amount of shelf space available, that space is highly sought after in the
channel.”)

Response to Proposed Finding No. 499:

The Proposed Finding is incomplete and misleading without additional context. Though it
is true that convenience store shelf space is an important way to improve product visibility, (RFF
4 416), products do not necessarily require premium shelf space to succeed. For example, “[JLI]
was able to grow [its] brand, particularly regionally, early on without national shelf space,”
(Huckabee (Reynolds) Tr. 474), as was JTI’s Logic product, (PX7037 Huckabee (Reynolds) Dep.
at 115). (See also RFF 9 415; PX7022 Begley (Altria) Dep. at 215-16 (“Think about JUUL.
JUUL’s visibility was mixed in different stores. And even though JUUL didn’t have, you know,
the visibility that [Altria] enjoyed in these stores, they somehow found a way, because of the
quality of their product, to do very well.””); PX7009 Burns (JLI) IHT at 191-92 (noting JUUL went
from “less than 1 percent of the combined cigarette/e-cig market to 7 to 8 percent, and [it was]
doing that with less than optimal space”); PX7038 Myers (Altria) Dep. at 146-47 (noting that ZYN

is another example of a product that “generally doesn’t have a home” at retail—i.e., is “not
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merchandised in a category”—but is the “largest [tobacco derived nicotine] product in the
marketplace”)). Nor is visibility alone sufficient to make a product competitive. (Begley (Altria)

Tr. 1114; RFF 9420). As Begley explained, “if you don’t have a product that consumers like, it
doesn’t really matter how visible it is.” (Begley (Altria) Tr. 1114; see also _

_; Myers (Altria) Tr. 3312-13 (describing failed rollout

of Marlboro MST, which was unsuccessful despite visibility because “the product just wasn’t

good, and the consumer didn’t adopt it”)).

There also are ways to sell e-vapor products that do not require convenience store shelf
space. For example, in the portion of King’s answer that Complaint Counsel omits in this Proposed
Finding, King acknowledges that “[t]here [also] are other venues that sell products, including more
tobacco-focused stores and more vape-focused stores.” (King (PMI) Tr. 2362).

500. Altria, as the largest tobacco company in the United States, had access to the best shelf
space in all of the top retailers. (PX7004 (Willard (Altria) IHT at 23) (““And given the
strength of some of our brands, we typically get quite good display space.”); PX1618
(Altria) at 005 (Nu Mark Retail Offer Update September 2018) (“60 Accounts signed

representing 50% of vapor volume & 41k stores...[a]chieved #1 Position for 3 years with
space for current & future products.”)).

Response to Proposed Finding No. 500:

The Proposed Finding is inaccurate, incomplete, and misleading without additional

_. By contrast, products that are appealing to consumers—such as JUUL—have

grown sales without access to premium shelf space. (RFF 9 415).

501. Altria’s ownership of the leading tobacco brands in other categories, such as Marlboro
cigarettes, gives it leverage to get retailers to carry new products—and to give those

products critical shelf placement. (PX7004 (Willard (Altria) IHT at 26-27) (explaining that
dominant tobacco brands like Marlboro drive foot traffic to c-stores); PX8011 at 002, 007
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(199, 31) (Eldridge (ITG), Decl.); PX7033 (O’Hara (JLI), Dep. at 130-32); PX8004 at 003
(7 14) (Farrell (NJOY), Decl.); PX2000 (JLI) at 001; PX2051 (JLI) at 024).

Response to Proposed Finding No. 501:

The Proposed Finding is inaccurate, incomplete, and misleading without additional
context. Willard’s cited IH testimony does not support the claim that Altria’s “ownership of
leading tobacco brands in other categories ... gives it leverage to get retailers to carry new
products—and to give those products critical shelf space placement.” (CCFF 9 501). Willard
testified that retailers often focus on “the largest brands in the category . . . because they have a lot
of consumers that are coming into the store that want to buy that brand, and so they will be, I think,
particularly interested in stocking those brands, having them be visible and participating in the
trade programs.” (PX7004 Willard (Altria) IHT at 26-27). Complaint Counsel then asked Willard
whether “when these contracts are negotiated, does Altria ever stipulate certain discount levels on
just a cigarette space placement or do they ever say, listen, you have to put in Altria products,
whether they be smokeless, e-vapor, cigarettes at certain display levels and then you get these
discounts? Do they ever reference other categories?” And contrary to Complaint Counsel’s
Proposed Finding, Willard answered in the negative: “The contracts are between a specific
business at Altria and the retail store. So the contracts typically apply to one category. And there
may be multiple contracts from Altria operating companies with a single retail store. But they
typically -- as a matter of fact, in every case I’'m aware of, they really focus on individual contracts
within their category.” (PX7004 Willard (Altria) IHT at 27-28). Complaint Counsel’s other cited
evidence similarly fails to support its claim. (See, e.g., PX2051 (JLI) at 024 (““Altria negotiates
for shelf space as 4 operating companies (cigarettes, cigars, smokeless, vapor), with no
contingencies across categories; cigarettes will get 50-60% shelf space (consistent with market

share), vapor will secure incremental shelf space vs. market share[.]” (emphasis added))).
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PX1232 (Altria) at 008-10 (projecting in May 2018 that total investment would be between $82.2-
99.8 million)). This was a significant investment for Nu Mark. (Quigley (Altria) Tr. 1951).

502. Higher shelf space is preferable to lower shelf space because “if you have visibility when
customers walk in, they can, A, understand that your products are present and can be
purchased; and B, understand what prices the products are offered for.” (Farrell (NJOY)
Tr. 254-56; PX7025 (Burns (JLI), Dep. at 76-78 (“Depending on the store format, there's
a perception that . . . there is certain shelf space that is going to be more attractive based on
how consumers look at the shelf. For example, if you're at eye level looking behind the
cashier, that's where your eyes would focus. If you're on the bottom level behind the
cashier, in fact, from the counter, you might not even be able to see your product if it's in
the bottom shelving section of the shelf.”); see also PX7022 (Begley (Altria), Dep. at 215);
Begley (Altria) Tr. 1007)).

Response to Proposed Finding No. 502:

The Proposed Finding is incomplete and misleading without additional context. Though it

is true that convenience store shelf space is an important way to improve product visibility, (RFF
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4 416), products do not necessarily require premium shelf space to succeed. For example, “JUUL
was able to grow their brand, particularly regionally, early on without national shelf space,”
(Huckabee (Reynolds) Tr. 474), as was JTI’s Logic product, (PX7037 Huckabee (Reynolds) Dep.
at 115). (See also RFF q 415). As Begley pointed out in the portion of his testimony immediately
after the portion cited by Complaint Counsel in this Proposed Finding, “JUUL’s visibility was
mixed in different stores. And even though JUUL didn’t have, you know, the visibility that [ Altria]
enjoyed in these stores, they somehow found a way, because of the quality of their product, to do
very well.” (PX7022 Begley (Altria) Dep. at 215-16; see also RFF q415; PX7009 Burns (JLI)
IHT at 191-92 (noting JUUL went from “less than 1 percent of the combined cigarette/e-cig market
to 7 to 8 percent, and [it was] doing that with less than optimal space”); PX7038 Myers (Altria)
Dep. at 146-47 (noting that ZYN is another example of a product that “generally doesn’t have a
home” at retail—i.e., is “not merchandised in a category”—but is the “largest [tobacco derived
nicotine] product in the marketplace”)).

Nor is visibility alone sufficient to make a product competitive. (Begley (Altria) Tr. 1114;

RFF 9420). As Begley explained, “if you don’t have a product that consumers like, it doesn’t

really matter how visible it is.” (Begley (Altria) Tr. 1114; see also _
_; Myers (Altria) Tr. 3312-13 (describing failed rollout of

Marlboro MST, which was unsuccessful despite visibility because “the product just wasn’t good,
and the consumer didn’t adopt it”)).

503. JLI’s management perceived Altria’s access to shelf space as a threat, with an executive
warning JLI’s then-CEO and CFO, “we will have a plan to address the Altria 3 year
contracts that are being pitched. This is urgent. If we can't find a strategy around this, we
will be severely restricted on shelf in a considerable part of the c-store universe for the next
3 years.” (PX2001 (JLI) at 001(Email to JLI exec team in May 2018)).
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Response to Proposed Finding No. 503:

The Proposed Finding is incomplete and misleading without additional context. Altria had

no special access to shelf space.

By contrast, products that are appealing to consumers—such as
JUUL—have grown sales without access to premium shelf space. (RFF 9 415).

504. A week later JLI had crafted a presentation entitled “Altria Threat Competitive Response.”
In the executive summary section the presentation concludes that Altria’s new shelf space
agreements are “likely the first bid to foreclose shelf-space for their vapor products at the
expense of JUUL. Initial analysis indicates that these competitor moved could cost our
business ~$0.5B in sales per year.” (PX2005 (JLI) at 003).

Response to Proposed Finding No. 504:

The Proposed Finding is incomplete and misleading without additional context. Complaint
Counsel focuses on Altria’s shelf-space offer and entirely ignores the fact that JLI was prepared to
respond and compete for the shelf-space in question. (See PX2005 (JLI) at 003 (suggesting that
in response to Altria offers in certain chains, JLI “immediately commit[] to a 2019 $2M
investment,” to be expanded over time to a $48 million investment)). By November 15,2018, JLI

had determined that it would spend $100 million on “merchandising assets [and] execution to
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support brand building in 2019.” (PX2062 (JLI) at 022). This would involve “[o]verhauling
storefront execution and instore execution within existing shelves alongside modular, security-
protected displays.” (PX2062 (JLI) at 022).

But while better shelf space would give JUUL increased visibility, JUUL’s performance
prior to 2019 shows that that its consumer appeal allowed it to grow sales volume even without
access to premium shelf space. (RFF q 415). Conversely, shelf space visibility alone is not
sufficient to make a product successful. (RFF 99420, 431, 440-41, 457; Begley (Altria) Tr. 1114

(“[1]f you don’t have a product that consumers like, it doesn’t really matter how visible it is.”); see

oo I
I ¢ ol N

Mark’s products failed notwithstanding access to premium shelf space. (RFF 9 431-59).

505. In its “Altria Competitive Threat Response” presentation, JLI listed the implications of
Altria’s shelving contract at AMPM to include that the “JUUL product would be limited
to a max of 16 facings, putting a significant limitation on the product re-introductions at
ampm over a 3-year period — Additionally, knee level displays will likely reduce unplanned
purchased due to low visibility.” (PX2005 (JLI) at 004).

Response to Proposed Finding No. 505:

The Proposed Finding is incomplete and misleading without additional context. Complaint
Counsel focuses on Altria’s shelf-space offer and entirely ignores the fact that JLI was prepared to
respond and compete for the shelf-space in question. (See PX2005 (JLI) at 003 (suggesting that
in response to Altria offers in certain chains, JLI “immediately commit[] to a 2019 $2M
investment,” to be expanded over time to a $48 million investment)). By November 15,2018, JLI
had determined that it would spend $100 million on “merchandising assets [and] execution to
support brand building in 2019.” (PX2062 (JLI) at 022). This would involve “[o]verhauling
storefront execution and instore execution within existing shelves alongside modular, security-

protected displays.” (PX2062 (JLI) at 022).
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But while better shelf space would give JUUL increased visibility, JUUL’s performance
prior to 2019 shows that that its consumer appeal allowed it to grow sales volume even without
access to premium shelf space. (RFF q 415). Conversely, shelf space visibility alone is not
sufficient to make a product successful. (RFF 99420, 431, 440-41, 457; Begley (Altria) Tr. 1114

(“[1]f you don’t have a product that consumers like, it doesn’t really matter how visible it is.”); see

oo I
I ¢ ol N

Mark’s products failed notwithstanding access to premium shelf space. (RFF 9 431-59).

506. In response to this threat, JLI considered a multi-pronged approach that included among
others the possibility of additional incentives to retailers, increased marketing spend, and
even legal remedies to “challenge anticompetitive shelf-space foreclosure.” (PX2005 (JLI)
at 016 (“Altria Threat Competitive Response, May 2018”)).

Response to Proposed Finding No. 506:

The Proposed Finding is incomplete and misleading without additional context.
Regardless of what steps JLI considered in May 2018, later-in-time documents demonstrate that
by November 15, 2018, JLI had determined that it would spend $100 million on “merchandising
assets [and] execution to support brand building in 2019.” (PX2062 (JLI) at 022). This would
involve “[o]verhauling storefront execution and instore execution within existing shelves
alongside modular, security-protected displays.” (PX2062 (JLI) at 022). Complaint Counsel
offers no evidence that JLI ever took any of the other steps considered in May, including legal
remedies. And while better shelf space would give JUUL increased visibility, JUUL’s
performance prior to 2019 shows that that its consumer appeal allowed it to grow sales volume

even without access to premium shelf space. (RFF §415).

243


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 254 of 1447 * PUBLIC *
PUBLIC

2. Altria Has Significant Scientific and Regulatory Expertise

507. Altria had over 400 scientists, physicians, product developers, engineers, regulatory
experts and others dedicated to product research and regulatory sciences. (PX9000 (Altria)
at 011 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 507:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria employed these individuals is not determinative of Altria’s ability to develop new
competitive reduced-risk products. As Paige Magness, who was responsible for the e-vapor
PMTAs, explained, “[i]t’s almost irrelevant how good we are as a regulatory team. If the products
are unsuccessful at converting adult smokers, they will not succeed through the regulatory
pathway.” (PX7017 Magness (Altria) Dep. at 279). Ultimately, Altria determined that it did not
have the talent it needed to develop successful e-vapor products. (RFF 99 848, 907, 971-77, 1564,
611).

508. On November 2, 2017, Marty Barrington, Altria’s then-CEQ, stated to investors that Altria
adapted its organization to win the dynamic non-combustible environment and has “an

extraordinary financial engine to support these efforts.” (PX9000 (Altria) at 008-09 (Nov.
2017 Investor Day remarks)).

Response to Proposed Finding No. 508:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria may have adapted its organization and prepared financially to compete with non-
combustible tobacco products has no bearing on the company’s ability to do so. Ultimately, Altria
was not able to develop or acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-
202, 1501-31). And if a product could not convert adult smokers, it would not be commercially
successful and could not obtain regulatory approval. (See RFF 9 76, 81, 596-613, 743-47).

509. Altria’s CEO addressed investors at Altria’s November 2017 Investor Day, stating: “This
year we're celebrating the 10th anniversary of our $350 million Center for Research and

Technology, which is just miles from here. We built it to house our team of more than 400
scientists, physicians, product developers, engineers, regulatory experts and others who are
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developing innovative products, pursuing their regulatory authorization and constructively
engaging with the FDA on policy.” (PX9000 (Altria) at 005 (Nov. 2017 Investor Day
remarks)).

Response to Proposed Finding No. 509:

The Proposed Finding is incomplete and misleading without additional context. Altria
spent $350 million to create the Center for Research and Technology “to really focus on internal
development of [] reduced-risk products,” (Willard (Altria) Tr. 1332; RFF 9 170), and over time
invested “billions of dollars” in the Center, (Jupe (Altria) Tr. 2212; RFF 9 172). But even fourteen
years after the Center opened in 2007, Altria had still not successfully commercialized an internally
developed, potentially reduced-risk product. (RFF qq 171, 173).

510.  On November 2, 2017, Barrington stated to investors, once Altria “helped make [reduced
risk products] possible,” Altria immediately set out to acquire best-in-class regulatory and
product development capability. (PX9000 (Altria) at 004 (Nov. 2017 Investor Day
remarks) (“Second, to win in this new environment, we immediately set out to acquire top

talent for best-in-class regulatory and product development capability™)).

Response to Proposed Finding No. 510:

The Proposed Finding is incomplete and misleading without additional context. Barrington
told investors that Altria had “helped make [the introduction of innovative, reduced-risk products]
possible,” through its support of the Tobacco Control Act. (PX9000 (Altria) at 004). But though
Altria advocated for passage of the Tobacco Control Act, there were “others who supported this
approach” too and the ultimate decision to pass the Act was made by the federal government.
(PX9000 (Altria) at 004).

Moreover, Barrington’s belief at that time that Altria had acquired top talent has no bearing
on the ability of those employees to navigate FDA’s regulatory requirements or develop new
competitive reduced-risk products. Ultimately, Altria determined that it did not have the talent it

needed to develop successful e-vapor products. (RFF 99 848, 907, 971-77, 1564, 1611).
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As a result, the company was not able to develop or acquire an e-vapor product that
appealed to adult smokers. (RFF q9 184-202, 1501-31). And if a product could not convert adult
smokers, it would not be commercially successful and could not obtain regulatory approval. (See
RFF 99 76, 81, 596-613, 743-47).

511.  On November 2, 2017, Jim Dillard stated to investors that, with respect to reduced harm
products, “We have the top talent we need, recruited from around the world. They include
nearly 195 PhDs and 75 engineers across multiple disciplines. They represent 16 different
countries and speak 32 different languages, all working together under one roof and laser
focused on advancing Altria's harm reduction aspiration. Over the past 10 years these
employees received over 660 patents and published research in nearly 225 publications.”
(PX9000 (Altria) at 011 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 511:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria employed these individuals is not determinative of Altria’s ability to develop new
competitive reduced-risk products. Ultimately, Altria determined that it did not have the talent it
needed to develop successful e-vapor products. (RFF 94 848, 907, 971-77, 1564, 1611).

512.  Altria built the 450,000 square-foot Center for Research and Technology to house its team

of over 400 scientists, physicians, product developers, engineers, regulatory experts and
others. (PX9000 (Altria) at 011 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 512:

The Proposed Finding is incomplete and misleading without additional context. Altria
spent $350 million to create the Center for Research and Technology “to really focus on internal
development of [] reduced-risk products,” (Willard (Altria) Tr. 1332; RFF 9 170), and over time
invested “billions of dollars” in the Center, (Jupe (Altria) Tr. 2212; RFF § 172). But even fourteen
years after the Center opened in 2007, Altria had still not successfully commercialized an internally
developed project. (RFF 99 171, 173). The fact that Altria housed 400 employees at the Center is

not determinative of Altria’s ability to develop new competitive reduced-risk products.
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Ultimately, Altria determined that it did not have the talent it needed to develop successful e-vapor
products. (RFF 99 848, 907, 971-77, 1564, 1611).

513.  “Altria designed the CRT for functionality, collaboration, and flexibility to meet evolving
needs. The end result is a truly world-class facility. It has nearly 150,000 square feet of
purpose-designed lab space and the leading equipment which enables us to design new
products from start to finish.” (PX9000 (Altria) at 011 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 513:

The Proposed Finding is incomplete and misleading without additional context. Altria
spent $350 million to create the Center for Research and Technology “to really focus on internal
development of [] reduced-risk products,” (Willard (Altria) Tr. 1332; RFF 9 170), and over time
invested “billions of dollars” in the Center, (Jupe (Altria) Tr. 2212; RFF § 172). But even fourteen
years after the Center opened in 2007, Altria still not successfully commercialized an internally
developed project. (RFF qq 171, 173). The fact that Altria designed the CRT to enable the
company to design new products from start to finish is not determinative of the company’s ultimate
ability to design such products. Altria was never able to develop an e-vapor product that appealed
to adult smokers. (RFF 99 184-202, 1501-31). And if a product could not convert adult smokers,
it would not be commercially successful and could not obtain regulatory approval. (See RFF 9| 76,
81, 596-613, 743-47).

514. Altria continued to supplement the Center of Research and Technology staff of over 400

experts and scientists with numerous additional experts. (Murillo (Altria/JLI) Tr. 2921-22

(“Yeah. We were -- [ mean, we were hiring precisely for these things. Some of the folks

we hired very specifically because they had unique expertise in these areas. We were
constantly looking for more.”); PX9000 (Altria) at 011 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 514:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria employed experts and scientists is not sufficient to develop competitive reduced-risk

products, nor can those experts and scientists secure FDA approval for a product that is not
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appropriate for the protection of the public health. Ultimately, Altria was not able to develop or
acquire an e-vapor product that appealed to adult smokers. (RFF 99 184-202, 1501-31). And ifa
product could not convert adult smokers, it would not sell and could not obtain regulatory approval.
(See RFF 99 76, 81, 596-613, 743-47).

3. Altria Had Exclusive Access to PMI’s E-Cigarette Products and R&D
Resources in the United States

a) The Joint Research, Development and Technology Sharing
Agreement between Altria and PMI

515.  Altria used the term “Project Vulcan” to refer to the joint sharing agreement between Altria
and PMI in e-vapor. (Begley (Altria) Tr. 983-84).

Response to Proposed Finding No. 515:

The Proposed Finding is incomplete. “Project Vulcan may refer to the e-vapor technology
sharing agreement between Altria and PMI, (Begley (Altria) Tr. 983-84), but it may also refer to
Altria’s distribution agreement with PMI regarding the IQOS heat-not-burn product, (PX7028
Wappler (PWP) Dep. at 23; see also PX7040 Gifford (Altria) Dep. at 126 (“Vulcan was a master
agreement we had in place with PMI. So, Vulcan was a title we used for two branches of that.
One was a, I'll call it, product development or research and development related to vapor, and the
other side was related to a distribution agreement for the product we talked about earlier, IQOS.”);
infra CCFF q 1591 (stating that “Altria and PMI used the term ‘Project Vulcan’ to refer to their
strategic partnership, which included the JRDTA in e-vapor™)).

516. Altria had a Joint Research Development, and Technology sharing agreement with PMI

(“JRDTA”) “whereby both companies would pool technology, IP, et cetera, around e-

cigarette developments and share those — that work with each other and coordinate what

could be developed, such that together we would have better products for the e-cigarette
space.” (King (PMI) Tr. 2357-58).
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Response to Proposed Finding No. 516:

Respondents have no specific response to the Proposed Finding’s characterization of the
scope of the JRDTA. But to the extent it implies that the JRDTA in fact led to “better products
for the e-cigarette space,” it is inaccurate. According to Willard, “early on, . . . people might have
been excited about what we might do together in e-vapor, [but] at this time, the relationship had

not resulted in significant successful activity in the e-vapor category, either in the US or overseas.”

(PX7031 Willard (Altria) Dep. at 244; see also ||| G
I < offecd o sl

assessment: “You know, I would say there was limited, if any, success associated with that
information sharing. We shared information, but I couldn’t point to anything that I would say was
a break-through that came from that relationship.” (PX7016 Jupe (Altria) Dep. at 323; see also
PX7016 Jupe (Altria) Dep. at 163 (“[T]here wasn’t really any technologies that I could put my
finger here, sitting here today, that says this was an outcome of this type of contract.”); PX7026
Gardner (Altria) Dep. at 219 (“We did utilize their product mesh, which we called Apex, and we
put it into the US market to test and learn, but other than that, I don’t think we had any successful
co-development activities.”)).
517. Regarding the JRDTA, “the idea was to pool our resources, to share the IP and technology
that were developed by either company, such that PMI would have the technology and IP
for international markets, and Altria would have the technology and IP for use in the U.S.

And the idea was two can develop better than one, and we could pool resources and
knowledge and science and everything else. (King (PMI) Tr. 2359).

Response to Proposed Finding No. 517:

Respondents have no specific response to the Proposed Finding’s assertion that the intent
of the JRDTA was to pool resources. But to the extent it implies that the two companies actually
“develop[ed] better than one,” it is inaccurate. As Jupe explained at trial, while the “intent of this

agreement[] [was] to use resources in different parts of the word, different skill-sets” to “develop

249


scohen
Sticky Note
None set by scohen

scohen
Sticky Note
MigrationNone set by scohen

scohen
Sticky Note
Unmarked set by scohen


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/20/2021 | Document No. 602969 | PAGE Page 260 of 1447 * PUBLIC *
PUBLIC

better technologies for the future, . . . quite frankly, [the two companies] never really achieved”
that. (Jupe (Altria) Tr. 2191-92). And King stated that PMI was “disappointed in the results of
what was -- what was being contributed by Altria” and “had hoped that [Altria] would contribute
more under the JRDTA.” (King (PMI) Tr. 2529).

518. Altria and PMI entered into the JRDTA “round the middle of the year of 2015.” (King
(PMI) Tr. 2358).

Response to Proposed Finding No. 518:

Respondents have no specific response except to note that

519. The JRDTA included VEEV, the MESH engine, and additional IP or patents. (King (PMI)
Tr. 2358-59 (“That was the primary technology that we were working on, VEEV and the
MESH engine and so forth, so that was the majority of it, yes. There may have been some
additional IP or patents that had been filed that maybe would cover part of the space beyond
just VEEV, but the bulk of it was what we were working on with VEEV. That was our big
focus.”)).

Response to Proposed Finding No. 519:

The Proposed Finding is vague, incomplete, and misleading without additional context.
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; see also PX7033 O’Hara (JLI) Dep. at 119 (explaining that PMI acquired

the device that Altria later commercialized as Apex)). _

W
N
o

(PX1937 (Altria) at 002-03 (May 2018 E-vapor Assessment Plan) (in camera)).

Response to Proposed Finding No. 520:

Respondents have no specific response.

521.  Altria could have sold VEEV in the U.S. had it remained in the JRDTA. (“[PMI] own[s]
the VEEV trademark now, so [Altria] would need permission from us to use the VEEV
trademark in the U.S., but under the JRDTA, the joint research and development, they
would have been able to launch VEEV on their own with the technology that was shared
in that agreement. They owned the technology, the IP, during the term of the agreement.
They owned that in the United States.” (King (PMI) Tr. 2365).

Response to Proposed Finding No. 521:

The Proposed Finding is incorrect, incomplete, and misleading without additional context.

. And it is undisputed that VEEV must receive PMTA

approval before it can be introduced into the United States, a process that takes at least three years
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when accounting for PMTA preparation and FDA review. (RFF 49 56-71, 1546-50; see also RFF
11622).
Second, Complaint Counsel has not shown and cannot show that Altria and JLI would have

reached an agreement to extend the JRDTA but for Altria’s investment in JLIL

Altria was aware of PMI’s disappointment. In communications with Altria about the
JRDTA, a PMI scientist conveyed that “[h]er executives [were] commenting that [PMI was] doing

too much for Altria.” (PX4052 (Altria) at 001). This was “was a common concern in the
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relationship. . . . PMI was concerned they were going to do too much and Altria not enough.”
(PX7026 Gardner (Altria) Dep. at 222). And according to a July 2018 email from one of the Chief
Growth Officer’s team members to Liz Mountjoy, then Vice President of Corporate Strategy, K.C.
Crosthwaite, then Chief Growth Officer, believed that “PMI [was] unlikely to want to renew.”
(PX4253 (Altria) at 001).

And, when asked whether PMI intended to extend the JRDTA as of late 2018, King hedged,
saying, “I don’t know that we had made a firm decision. It would have all depended on that further
discussion and whether, you know, it would make sense given whatever the two sides agreed to.”
(PX7020 King (PMI) Dep. at 218).

Third, “agreements on exactly how [products] would be commercialized were not in the

RDTA (King (oM T 2359, |

522.  Altria could not remain in the JRDTA or launch VEEV while they have a non-compete
agreement with JLI. (King (PMI) Tr. 2369 (“the “joint” in joint development and
technology would no longer have made sense if Altria wasn't able to launch, develop, work
in the e-cigarette space, then there couldn't really be a joint development agreement going
forward. And, in fact, even before the term ended, our feeling was that they had -- they had
essentially left the playing field because of their agreement not to work in the e-cigarette

space.”)).

Response to Proposed Finding No. 522:

The Proposed Finding is inaccurate and is not supported by the cited evidence. First,

although the noncompete limited Altria’s ability to undertake development work and
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commercialize e-vapor products, (Jupe (Altria) Tr. 2196), it did not prevent Altria from

“remain[ing] in the JRDTA.”

Second, the noncompete did not preclude Altria from participating in the launch of VEEV
in the event that Altria and PMI were to merge. As Complaint Counsel emphasizes at length in
proposed findings, the noncompete contained an exception that allowed a combined Altria and
PMI to compete in e-vapor, including by commercializing VEEV, provided that Altria forfeited
certain governance rights in JLI. (CCFF 99 1698-703).

b) Altria’s Introduction of Apex in the U.S. under the JRDTA

523. Apex is a pod-based e-vapor product primarily developed by PMI. (Begley (Altria) Tr.
983; Willard (Altria) Tr. 1240).

Response to Proposed Finding No. 523:

Respondents have no specific response except to note that even PMI did not intend for
Apex to be “anything other than a limited test,” (King (PMI) Tr. 2547); the product lacked nicotine
salts, was “big” and “bulky,” (PX7023 Fernandez (Altria) Dep. at 197), and PMI understood from
the outset that it would need to be “quite a bit smaller” to be a commercially viable product, (King
(PMI) Tr. 2547; see also King (PMI) Tr. 2535 (“Q. And you knew from the very beginning that

the version [of mesh] you placed on that test market would be difficult for consumers to accept,
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right? A. Well, we knew the form factor, in particular, was something we needed to work on. It
was too large.”); RFF 9] 1520-23).

524. Nu Mark confirmed they were a planning a PMTA for APEX in January 2017. (PX1779 at
001 (January email from Magness regarding PMTAs)).

Response to Proposed Finding No. 524:

The Proposed Finding is incomplete and misleading without additional context. The cited
document was created over a year before Nu Mark even launched Apex in limited e-commerce
distribution. (RFF 9 1518). By early 2018, Altria had decided not to invest in a PMTA for Apex.
(RFF q 1519; PX7027 Murillo (Altria/JLI) Dep. at 191-92). Thus, by June 2018, Joe Murillo, then
Senior Vice President of Regulatory Affairs at Altria, gave an overview of Altria’s PMTA filing
plans that did not list Apex among the “Planned Submissions.” (RX0671 (Altria) at 006-13; see
also PX7027 Murillo (Altria/JLI) Dep. at 191 (explaining that Altria “was not investing behind
preparing a PMTA for Apex”)).

Paige Magness, who was responsible for e-vapor PMTAs at the time, testified that “[ Altria]
never really built out a [PMTA] plan for Apex.” (PX7017 Magness (Altria) Dep. at 114). As she
explained, “Nu Mark deprioritized [ Apex] because it was having trouble acquiring the devices for
[Regulatory Affairs] to be able to get the answers [it] needed.” (PX7017 Magness (Altria) Dep. at
62-63; see also PX7017 Magness (Altria) Dep. at 288-89).

525.  Altria had the rights to commercialize Apex and its MESH technology in the United States
through the JRDTA with PMI. (Begley (Altria) Tr. 983-84 (Q. Altria had the rights to
commercialize Apex in its mesh technology in the United States, correct? A. That's correct.
Q. And Altria had those rights pursuant to an IP sharing agreement that was entered into
between Altria and PMI, correct? A. That's correct. Q. Altria used the term “Project
Vulcan” to refer to the joint sharing agreement between Altria and PMI in e-vapor, correct?
A. That's correct”); Schwartz (Altria) Tr. 1916 (“Q. What about the Apex product? A. Apex

product was a PMI product. Here again, with our relationship with PMI, the Vulcan
agreement, we had access to that technology. . .”)).
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Response to Proposed Finding No. 525:

Respondents have no specific response.

526. Nu Mark’s President Judy Begley explained APEX to investors in 2017: “Through our
joint development agreement with PMI, Nu Mark has exclusive rights to commercialize
the “MESH” technology, which we put in the U.S. market before the FDA’s August §,
2016 deeming deadline. The product consists of a closed tank of e-liquid that is heated
through a mesh-like metal plate, rather than the traditional wick and coil method. We’ve
received positive results from our initial consumer research, and as a result, we plan to
further test this product - called APEX in the U.S. — as a line extension under the MarkTen
brand.” (PX9000 (Altria) at 018 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 526:

The Proposed Finding is inaccurate, incomplete, and misleading without additional context
to the extent it implies that Apex performed well in consumer research. Early consumer research
showed that “Apex prompted mixed reactions among [adult smokers and vapers].” (RX1290
(Altria) at 032). Consumers did “not like the fatter cigar-like shape” or its “[bJulky feel in the
hand.” (RX1290 (Altria) at 032). In addition, “Apex was not seen, especially post-trial, as a
product that would compete with JUUL.” (RX1290 (Altria) at 032). While JUUL was seen as a
product “for cigarette occasions,” Apex—which lacked nicotine salts, (RFF 9 1520)—was
perceived as “like a vape,” (RX1290 (Altria) at 032). An extended study of Apex, known as a
home use test, (RFF 99 374-75), confirmed that “Apex [was] more for those seeking the vapor
experience than the smoking experience,” (PX1225 (Altria) at 001).

527. And Nu Mark sold Apex on a limited basis through e-commerce in the United States.
(Becley (Alria Tr. o5, [

(PX0018 (Altria) at 008 (Altria Response to Request for Additional Information and
Documentary Materials, Oct. 3, 2019

) (in camera)).
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Response to Proposed Finding No. 527:

Respondents have no specific response except to note that Apex was in very limited
distribution beginning on August 28, 2018 and was only available for online purchase in 10 states.
(PX7017 Magness (Altria) Dep. at 288; PX1072 (Altria) at 004; see also RFF 4 1518).

528.

(PX4042 (Altria) at 007

Response to Proposed Finding No. 528:

Respondents have no specific response except to note that the cited document says that

Al intended o
_ As Begley explained, a lead market refers to

a limited product rollout intended to “understand[] what consumer preferences were,” after which

Nu Mark would “mak[e] a decision as to whether or not [it] should expand distribution more

broadly.” (PX7022 Begley (Altria) Dep. at 119-20).

529.  Altria recognized an alternative to obtaining a controlling interest in JUUL in which . . .
Altria would leverage the PMI vapor Apex partnership.” (PX1632 at 004 (June 2018 Altria

presentation: Level Setting Session Follow Up Small Group)).

Response to Proposed Finding No. 529:

The Proposed Finding is inaccurate, incomplete, and misleading without additional context
to the extent it implies that Apex was a product that would have enabled Altria to compete
successfully with JUUL. First, the cited document proposed that, as an alternative to obtaining a
controlling interest in JUUL, Altria “[l]everage PMI vapor partnership (Apex)” and obtain a
“[s]trategic minority stake in Juul.” (PX1632 (Altria) at 004).

Second, there is no evidence that Altria viewed Apex as a viable alternative to JUUL.

“Apex was not seen, especially post-trial, as a product that would compete with JUUL.” (RX1290
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(Altria) at 032; see also Begley (Altria) Tr. 1043-44). The product had no nicotine salts and a low
nicotine concentration, (RFF q 1520), and was “too big, bulky,” (PX7023 Fernandez (Altria) Dep.
at 197; RFF 9 1522). Nu Mark did not view Apex as a product that appealed to adult smokers.
(RFF 9 1521). Instead, Nu Mark wanted to explore whether Apex could be a closed-tank product
for open-system vapers in the event that open-system products could not obtain FDA approval.
(RFF 9 1521). Thus, even with Apex in the portfolio, Nu Mark leadership believed that the
company “[l]ack[ed] quality pod products” and “[p]roducts that provide immediate nicotine
satisfaction.” (PX1644 (Altria) at 006, 018; RFF 9 841).
530.

(PX1144

(Altria) at 017 (July 2018 Altria presentation: Combined Assessment e-Vapor Pipeline) (in
camera)).

Response to Proposed Finding No. 530:

The Proposed Finding is incomplete and misleading without additional context. The cited

document retrs o [
_. Complaint Counsel notes as much elsewhere, explaining
_. “Apex—Current Version™ is discussed in a different slide. (PX1144

(Altria) at 013).

e

describing “Apex—Current Version” identifies numerous problems: “[f]lavor intensity low for

99 ¢¢ 99 ¢¢

vaping audience,” “[f]orm factor not aesthetically pleasing—clunky,” “[c]ategory trending toward

smaller devices,” and “minimal nicotine satisfaction compared to cigarette smoke.” (PX1144

atiay o 01,
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531. Altria was still investing in Apex at least past August 2018 when Nu Mark approved
moving forward with a new version of the Apex mouthpiece without a PMTA on August
30, 2018. (PX1638 (Altria) at 001 (Email between Michael Brace and Michelle Baculis)).

Response to Proposed Finding No. 531:

The Proposed Finding is inaccurate and misleading without additional context. First, the
cited exhibit does not state that Nu Mark approved a new mouthpiece for Apex. Instead it discusses
a silicone plug intended to prevent leakage during transit. “One side of the plug is inserted into
the mouthpiece opening during manufacturing. The plug is then removed by the consumer and
discarded at first usage.” (PX1638 (Altria) at 002).

Second, the cited document is ambiguous on its face about whether Altria actually
implemented the plug on the market version of Apex. And Complaint Counsel, which neither
raised the exhibit at trial, (CC Exhibit Index at 21), nor showed it to any witness during a
deposition, has no evidence that the plug was implemented.

D. ALTRIA PUBLICLY STATED ITS INTENTION TO COMPETE IN THE CLOSED-
SYSTEM E-CIGARETTE MARKET LONG-TERM

532. Testimony and ordinary-course documents of Altria and JLI show Altria publicly stated its
intention to compete in the closed-system e-cigarette market long term. (See CCFF 99 533-
44, below).

Response to Proposed Finding No. 532:

To the extent Complaint Counsel relies on its Proposed Findings in CCFF 99 533-44,
Respondents incorporate their responses to those Proposed Findings herein. Respondents note

also that as early as 2017, Altria stated that it could participate in the e-cigarette space in “multiple
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ways,” including “through organic product development” and through “acquisitions.” (RX0176
(Altria) at 156; RFF 9 340). In fact, historically any success Altria has had with potential reduced-
risk products has come through acquisition, rather than internal development. (RFF 99 164-69).

533. On November 2, 2017, Barrington stated to investors, “So we’ll be clear: We aspire to be

the U.S. leader in authorized, non-combustible, reduced-risk products.” (PX9000 (Altria)
at 005 (Nov. 2017 Investor Day remarks)).

Response to Proposed Finding No. 533:

Respondents have no specific response except to note that Altria’s aspirations with respect
to e-vapor products often did not come true. (PX7013 Brace (Altria) Dep. at 175 (agreeing that
“[m]any” of Nu Mark’s “aspirations” failed to come true)).

534.  On November 2, 2017, Barrington stated to investors, once Altria “helped make reduced
risk products possible,” Altria immediately set out to acquire best-in-class regulatory and
product development capability. (PX9000 (Altria) at 004 (Nov. 2017 Investor Day
remarks) (“Second, to win in this new environment, we immediately set out to acquire top
talent for best-in-class regulatory and product development capability™)).

Response to Proposed Finding No. 534:

The Proposed Finding is incomplete and misleading without additional context. Barrington
told investors that Altria had “helped make [the introduction of innovative, reduced-risk products]
possible,” through its support of the Tobacco Control Act. (PX9000 (Altria) at 004). But though
Altria advocated for passage of the Tobacco Control Act, there were “others who supported this
approach” too and the ultimate decision to pass the Act was made by the federal government.
(PX9000 (Altria) at 004).

Moreover, Barrington’s belief at that time that Altria had acquired top talent has no bearing
on the ability of those employees to navigate FDA’s regulatory requirements or develop new
competitive reduced-risk products. Ultimately, Altria determined that it did not have the talent it

needed to develop successful e-vapor products. (RFF 99 848, 907, 971-77, 1564, 1611).
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As a result, the company was not able to develop or acquire an e-vapor product that
appealed to adult smokers. (RFF q9 184-202, 1501-31). And if a product could not convert adult
smokers, it would not be commercially successful and could not obtain regulatory approval. (See
RFF 99 76, 81, 596-613, 743-47).

535. InNovember 2017, Barrington also stated to investors, “Winning long term in this dynamic
axis of competition will require the financial firepower and flexibility to invest in products,
capabilities and market-building actions as may be appropriate. With the free cash flow we
generate and a strong balance sheet, we have plenty of both firepower and flexibility . . . to
make the necessary investments. We’ve been investing for years and now, with the FDA’s
new direction on innovative products, we’re prepared to make any further investments we
need to win.” (PX9000 (Altria) at 008).

Response to Proposed Finding No. 535:

The Proposed Finding is incomplete and misleading without additional context. The fact
that Altria may have prepared