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COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENT’S  
EXPEDITED MOTION FOR IN CAMERA REVIEW 

 
 The Court should deny Respondent’s Expedited Motion for In Camera Review of seven 

documents that Complaint Counsel has withheld on the grounds of privilege.1 First, with regard 

to at least five of the seven documents, Respondent’s Motion is not timely because it was made 

significantly after the parties reached an impasse on the production of these documents. Second, 

Respondent has not met its threshold burden to demonstrate that in camera review by this Court 

is appropriate.  

BACKGROUND 

 On December 11, 2017, Complaint Counsel submitted to Respondent a privilege log 

asserting privilege for eight documents. Respondent’s Motion at 1; see Respondent’s Exhibit A. 

Complaint Counsel met and conferred with Respondent on this issue on December 21, 2017. 

Respondent’s Statement of Conference at 1. During this meeting, Complaint Counsel confirmed 

that it would not produce the eight withheld documents. Complaint Counsel reaffirmed its 

position by letter dated January 5, 2018. Id. On January 17, 12 days after Complaint Counsel 

confirmed that it would not produce the documents, Respondent sent a letter requesting provision 
                                                 
1 The withheld documents are FTC-INFO-00000110; FTC-INFO-00000222; FTC-INFO-00000223; FTC-INFO-
00000236; FTC-INFO-00000228; FTC-INFO-00000230; and FTC-INFO-00000289. The eighth document, FTC-
INFO-00000230, has already been produced to Respondent’s counsel by a third party (see Respondent’s Exhibit C), 
and subsequently was produced to Respondent by Complaint Counsel. So only seven documents remain at issue. 
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of redacted versions of certain documents. Id. On January 31, Complaint Counsel and 

Respondent met and conferred on a number of issues. Complaint Counsel’s position regarding 

the eight withheld documents remained unchanged from December 11, 2017. Id. at 2. On 

February 1, 2018, Complaint Counsel submitted a revised privilege log, on which all eight 

documents were still marked privileged. See Respondent’s Exhibit B. On February 6, Complaint 

Counsel confirmed that this was the “final version” of the privilege log, and that Complaint 

Counsel would not be producing the documents in dispute. Respondent’s Statement of 

Conference at 2. See Respondent’s Exhibit 8. 

 On February 23, 2018, Respondent confirmed that the parties were “at an impasse 

concerning Complaint Counsel’s” claims of privilege over at least five of the seven documents. 

See Respondent’s Exhibit 9, p.2. In the same email, Respondent requested that Complaint 

Counsel join Respondent in filing a joint motion regarding two documents: FTC-INFO-

00000222 and FTC-INFO-00000289. Id. Complaint Counsel declined this request. On March 6, 

2018, Respondent filed its present motion. 

 Respondent’s motion is untimely as to at least five of the seven documents for which it 

seeks in camera review.2 In addition, Respondent’s arguments are insufficient to warrant in 

camera review of any of the documents that Complaint Counsel has withheld on grounds of 

privilege. 

ARGUMENT 

I. Respondent’s Motion is Untimely as to At Least Five Documents 

The Scheduling Order provides that, “where parties have been engaging in negotiations 

over a discovery dispute, the deadline for the motion to compel shall be within 5 days of 

reaching an impasse.” Scheduling Order ¶ 10 (Jul. 6, 2017) (emphasis added). This Court has 

                                                 
2 FTC-INFO-00000110; FTC-INFO-00000223; FTC-INFO-00000236; FTC-INFO-00000228; and FTC-INFO-
00000230.  
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previously evaluated the timeliness of a motion based on the date of the parties’ impasse 

regarding a specific dispute, not on related but distinct disputes. Most recently, in In re 1-800 

Contacts, the Court concluded that Complaint Counsel’s motion to compel the response to an 

interrogatory was untimely because the parties had earlier reached impasse on that one particular 

interrogatory, even though discussions concerning multiple other interrogatory responses 

remained ongoing. See Order Denying Complaint Counsel’s Motion to Compel Respondent’s 

Answer to Interrogatory, In re 1-800 Contacts, Inc., Docket No. 9372, 2017 FTC LEXIS 15, at 

*3-4 (Jan. 12, 2017). 

Similarly, here, “impasse” on at least five of the disputed documents occurred long 

before Respondent filed the instant motion. Complaint Counsel informed Respondent on 

December 11, 2017, that it was withholding eight documents on the grounds of privilege. 

Respondent’s Motion at 1. Ten days later, on December 21, 2017, Complaint Counsel confirmed 

that it would not produce those documents to Respondent. Respondent’s Statement of 

Conference at 1. On January 31, February 1, and February 6, 2018, Complaint Counsel again 

reaffirmed that it would not produce these documents to Respondent. Id. at 2. And then by email 

dated February 23, Respondent formally and definitively declared an “impasse.” See 

Respondent’s Exhibit 9, p.2. 

Under even the most narrow interpretation of “impasse,” Respondent was required to file 

its motion seeking in camera review of at least five of the seven documents no later five days 

after Respondent confirmed in writing that the parties were at an “impasse,” i.e., on or before 

February 28, 2018. 3 See 1-800 Contacts, 2017 FTC LEXIS at *3-4 (holding that timing is based 

                                                 
3 The result does not change if the 5-day time period includes only business days, which would have extended 
Respondent’s deadline to March 2, 2018. See Commission Rule 4.3(a) (computation of time). Respondent did not 
file this motion until March 6, 2018.  
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on parties’ “negotiations as to the sufficiency of” the response regarding a specific question, 

regardless of continuing disputes regarding other related questions). 

Indeed, the Court may reasonably conclude that the parties reached impasse on all of the 

documents well in advance of Respondent’s filing. Complaint Counsel repeatedly and 

consistently adhered to its position that the documents at issue are privileged. Respondent 

declared an impasse on February 23, meaning that a motion was required on or before February 

28. After February 23, the only issue that was discussed by the parties was whether Complaint 

Counsel would join Respondent’s motion (as to two documents). Such discussions should not 

extend the deadline for the filing of Respondent’s motion.   

II. Respondent Has Failed to Demonstrate that In Camera Review is Appropriate 

Independent of the untimeliness of Respondent’s motion, Respondent also fails to make 

the requisite preliminary showing that in camera review is necessary or appropriate. A party 

seeking in camera review of documents withheld from production on the basis of privilege must 

demonstrate “a factual basis adequate to support” the necessity of such a review. United States v. 

Zolin, 491 U.S. 554, 572 (1989). See also Comm. for Nuclear Responsibility, Inc. v. Seaborg, 

463 F.2d 788, 792 (D.C. Cir. 1971) (citing United States v. Reynolds, 345 U.S. 1, 11 (1953)). 

Such a threshold showing is necessary to “protect[] open and legitimate disclosure” among 

parties entitled to privilege, Zolin, 491 U.S. at 571; to guard against the erosion of due process; 

and to avoid burdening courts with routine review of “large evidentiary records.” Id. “There is no 

reason to permit opponents of the privilege to engage in groundless fishing expeditions, with the 

district courts as their unwitting (and perhaps unwilling) agents.” Id.  

The cases cited by Respondent – In re Amrep Corp., 90 F.T.C. 140 (1977) and Kerr v. 

United States District Court, 426 U.S. 394 (1976) – are not to the contrary. They stand for the 

unremarkable proposition that in camera review of privileged material is sometimes appropriate. 
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But in camera inspection is generally disfavored, absent need. Zolin, 491 U.S. at 571-72. See 

also Torres v. Kuzniasz, 936 F. Supp. 1201, 1213 (D.N.J. 1996) (“The purpose of the rules 

governing assertion of privileges is, in part, to avoid having the court expend its resources in 

reviewing every document that every [party] claims is privileged.”). 

In camera review is particularly disfavored where, as here, Complaint Counsel provided 

a detailed description and basis of privilege for each of the seven withheld documents. See 

Respondent’s Exhibit 4. See also Linder v. NSA, 94 F.3d 693, 696-97 (D.C. Cir. 1996); Branch v. 

Phillips Petroleum Co., 638 F.2d 873, 883 (5th Cir. 1981). A detailed description of the 

documents “is a surrogate for the production of documents for in camera review, designed to 

enable the district court to rule on a privilege without having to review the document itself.” 

Ethyl Corp. v. EPA, 25 F.3d 1241, 1249 (4th Cir. 1994). See also Pentagen Techs., Int’l. Ltd. v. 

United States, 2000 WL 347165, at *2 (S.D.N.Y. March 31, 2000) (“[W]here the Government 

has provided a sufficiently detailed index, and supplementary material to support its explanation 

for withholding documents from production, there is no basis or need for the Court to conduct an 

in camera review of the withheld documents.”); Winterstein v. United States, 89 F. Supp. 2d 79, 

80 (D.D.C. 2000) (same); Mace v. EEOC, 37 F. Supp. 2d 1144, 1149 (E.D. Mo. 1999) (same). 

Of course, the real purpose of Respondent’s motion is to secure disclosure of the seven 

documents withheld by Complaint Counsel on grounds of privilege. However, Respondent’s 

arguments in this regard are without merit. Complaint Counsel asserts two different privileges 

over the documents at issue: (i) the informant’s privilege, and (ii) the law enforcement privilege.4  

Informant’s Privilege. The “informant’s privilege” allows the government to “withhold 

from disclosure the identity of persons who furnish information of violations of law to officers 
                                                 
4 Complaint Counsel attaches a declaration from D. Bruce Hoffman, Acting Director of the Bureau of Competition, 
in support of Complaint Counsel’s assertion of privilege, as Exhibit 1. In a footnote, Respondent questions 
Complaint Counsel’s independent assertion of work product privilege over two documents, FTC-INFO-00000222 
and FTC-INFO-00000228. Respondent’s Memorandum at 2 n.1. Complaint Counsel will no longer assert work 
product privilege over these two documents. 
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charged with enforcement of that law.” Rovario v. United States, 353 U.S. 53, 59 (1957). See 

also In re Perez, 749 F.3d 849, 855 (9th Cir. 2014); In re Pool Prods. Distrib. Mkt. Antitrust 

Litig., 2013 U.S. Dist. LEXIS 79077, at *9-10 (E.D. La. Jun. 5, 2013); In re Hoechst Marion 

Roussel, Inc., 2000 FTC LEXIS 134, at *7-8 (Aug. 18, 2000); In re Seropian, 1991 FTC LEXIS 

472, at *1-3 (Oct. 28, 1991); In Re Harper & Row Publishers, Inc. et. al., 1990 FTC LEXIS 213, 

at *8-10 (June 27, 1990).  

One purpose of the privilege is to further and protect the public interest in law 

enforcement. United States v. Napier, 436 F.3d 1133, 1136 (9th Cir. 2006). Another purpose is to 

minimize fear of reprisals. United States v. Sanchez, 988 F.2d 1384, 1391-92 (5th Cir. 1993). 

The privilege applies in both the criminal and civil context, although it is “stronger” in civil 

cases where constitutional rights guaranteed to criminal defendants do not apply. Pool Prods., 

2013 U.S. Dist. LEXIS at *9-10 (“In civil cases, the privilege is stronger because many of the 

constitutional rights guaranteed to criminal defendants, which in criminal trials militate in favor 

of disclosure, do not apply.”) (internal quotation omitted); EEOC v. G-K-G, Inc., 131 F.R.D. 

553, 555 (N.D. Ill. 1990) (same). See also In re Kleberg County, 86 Fed. Appx. 29, 32 (5th Cir. 

2004); Dole v. Local 1942, Int’l Brotherhood of Elec. Workers, 870 F.2d 368, 372 (7th Cir. 

1989). 

While the informant’s privilege is not absolute, the party seeking disclosure bears the 

burden of overcoming the privilege and clearly articulating the need for disclosure. This burden 

is a substantial one. See Harper & Row, 1990 FTC LEXIS at *10 n.7 (“Given the standard of 

need that must be shown to overcome the privilege and the availability of information from other 

sources, the ‘civil cases in which disclosure of an informant’s identity have been required are 

few indeed. . . .’”) (quoting 8 Wright & Miller, FEDERAL PRACTICE AND PROCEDURE § 2019, at 

156-67 & n.77 (1970)).  
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To overcome the privilege, the party opposing the privilege must show that the disclosure 

is “essential” to the fair determination of the party’s case. Rovario, 353 U.S. at 61. See Holman 

v. Cayce, 873 F.2d 944, 946 (6th Cir. 1989); Harper & Row, 1990 FTC LEXIS at *9 (“The 

respondents have the burden of showing that the identity of the informants is essential to their 

defense. . . .”). This requires more than “mere conjecture or supposition about the possible 

relevancy of the informant’s testimony.” Kleberg County, 86 Fed. Appx. at 34 (internal citations 

omitted). The informant’s privilege “will not yield to permit a mere fishing expedition, nor upon 

bare speculation that the information may possibly prove useful.” United States v. Valles, 41 

F.3d 355, 358 (7th Cir. 1994) (internal quotation omitted).  

Respondent has made no such showing. Instead, Respondent simply asserts that it needs 

these seven documents “to defend itself.” Respondent’s Memorandum at 5. But “[a] simple 

request by the moving party for disclosure is not enough to meet [its] burden.” In re Gillette Co., 

98 F.T.C. 875, 877 (1981); see Kleberg County, 86 Fed. Appx. at 34. Respondent has articulated 

no rationale for why “the identity of the informants is essential to [its] defense.” See Harper & 

Row, 1990 FTC LEXIS at *9; Rovario, 353 U.S. at 61; Holman, 873 F.2d at 946.  

Nor could it. Complaint Counsel has already produced to Respondent all relevant 

communications, redacted only to the extent necessary to preserve the informant’s privilege. 

Several of the documents being withheld have nothing to do with Louisiana or this matter; they 

pertain to other non-public matters. These documents appear on the privilege log due to the very 

broad scope of Complaint Counsel’s required initial disclosures under Commission Rules. The 

other withheld documents are likewise of little import to Respondent. They are withheld to 

protect the integrity of the Commission’s investigative processes.5      

                                                 
5 If the Court decides to proceed with in camera review of any documents, Complaint Counsel can provide 
additional context and explanation. 
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The small number of documents that have been withheld are those that, based on their 

content, would “tend to reveal the identity of the informant.” See Napier, 436 F.3d at 1136. See 

also Pool Prods., 2013 U.S. Dist. LEXIS at *9 (informant’s privilege “extends to information 

that would tend to reveal the identity of the informant”) (internal quotation omitted); FTC v. 

AMG Servs., 291 F.R.D. 544, 559 (D. Nev. 2013) (FTC may withhold documents in their 

entirety where the requesting party “may still be able to surmise the identities of the individuals 

based on the information provided, the type of relationship the information derived from, and/or 

the date of the communications”).6 Moreover, Complaint Counsel does not plan to rely on these 

documents in prosecuting its case against Respondent. Cf. AMG Servs., 291 F.R.D. at 558-59 

(upholding withholding of certain documents under informant’s privilege where FTC represented 

that “any documents created as a result of the informants’ communications were produced, and 

[requesting party] has the ability to conduct discovery regarding [other] witnesses”); G-K-G, 131 

F.R.D. at 554-56 (upholding withholding of certain documents under informant’s privilege 

where defendant “has been given access to the identities of [other] witnesses and the substance 

of their knowledge”). 

Unable to meet its burden on disclosure, Respondent asserts that the informant’s privilege 

should not apply in this case because “there can be no reasonable fear of retaliation.” 

Memorandum at 4. But the government “‘need not make a threshold showing of likely reprisal or 

retaliation against the informant in order to assert the privilege.’” Kleberg County, 86 Fed. Appx. 

at 32 (quoting U.S. v. Valles, 41 F.3d 355, 358 (7th Cir. 1994). In any event, Respondent bases 

its motion on the (disputed and erroneous) legal proposition that Respondent’s “enforcement 

                                                 
6 Respondent erroneously asserts that the privilege “does not protect the contents of the communications” 
(Respondent’s Memorandum at 3), but appears to back away from this statement in a footnote. Id. at 3 n.4. 
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powers are actively supervised by the state.” Id.7 Respondent cannot rely on legal arguments as 

evidence that the government’s informants should have “no reasonable fear” of retaliation. 

Indeed, the government’s case against Respondent expressly alleges the type of illegitimate 

enforcement activity that Respondent now (implausibly) claims is unlikely and also that 

Respondent’s misconduct has not been supervised by the state. See Compl. ¶¶ 29-42, 51-54. The 

Supreme Court requires “active supervision” of state boards comprised of “market participants,” 

such as Respondent, precisely because market participants are poor judges of whether their 

enforcement activity actually serves a bona fide public purpose. As the Supreme Court observed 

in N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 1101 (2015): 

Limits on state-action immunity are most essential when the State seeks to 
delegate its regulatory power to active market participants, for established ethical 
standards may blend with private anticompetitive motives in a way difficult even 
for market participants to discern. Dual allegiances are not always apparent to an 
actor. In consequence, active market participants cannot be allowed to regulate 
their own markets free from antitrust accountability. Indeed, prohibitions against 
anticompetitive self-regulation by active market participants are an axiom of 
federal antitrust policy. 
 

Id. at 1111 (internal citations omitted). 

Respondent further asserts that the informant’s privilege should not apply because 

Complaint Counsel has disclosed parties with relevant knowledge. Respondent’s Motion at 1; 

Respondent’s Memorandum at 3 n.3. Respondent is correct that the privilege does not apply 

where the identity of the informant has already been disclosed (see FTC v. Qualcomm Inc., 17-

cv-00220 LHK, at *4 (N.D. Cal. Aug. 24, 2017)), but the “disclosure” must be more than mere 

speculation. Rather, there must be an express identification or overwhelming evidence as to the 

identity of the informant. Dole, 870 F.2d at 374-75. Courts have found that merely identifying 

                                                 
7 This issue is currently pending before the Commission in both Respondent’s Motion to Dismiss Complaint and 
Counsel’s Motion for Partial Summary Judgment. See Respondent’s Motion to Dismiss Complaint (Nov. 27, 2017); 
and Complaint Counsel’s Motion for Partial Summary Decision (Nov. 27, 2017), In re Louisiana Real Estate 
Appraisers Board, Docket No.9374. Oral argument on both of these motions was held before the Commission on 
February 22, 2018. 
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individuals with “knowledge” is not sufficient to disclose the identity of potential informants. 

See id. at 374-75 (privilege not waived where the government has merely named persons with 

“knowledge”). Of course, this position comports with common sense, as naming all parties with 

“knowledge” protects, rather than identifies, which of those parties acted as informants. 

Respondent further asserts that the protective order in this case should be sufficient to 

protect the informant’s privilege (Respondent’s Memorandum at 4), but provides no legal 

authority for its claim. If a protective order barring attorneys from disclosing privileged 

information to a client were sufficient protection, then the informant’s privilege would be 

meaningless. The express purpose of the privilege is to protect the identity of an informant from 

anyone outside of the government, including counsel representing the opposing party. Cf. 

Rovario, 353 U.S. at 59.  

Law Enforcement Privilege. The “law enforcement” privilege “protects from disclosure 

investigatory files compiled for law enforcement purposes that would tend to reveal law 

enforcement techniques or sources.” Hoechst Marion Roussel, 2000 FTC LEXIS at *6 (citing 

Black v. Sheraton Corp., 564 F.2d 531, 545 (D.C. Cir. 1977)). The privilege is “designed to 

prevent disclosure of information that would be contrary to the public interest in the effective 

functioning of law enforcement. The privilege serves to preserve the integrity of law 

enforcement techniques and confidential sources, protects witnesses and law enforcement 

personnel, safeguards the privacy of individuals under investigation, and prevents interference 

with investigations.” Tuite v. Henry, 181 F.R.D. 175, 176-77 (D.D.C. 1998). 

Complaint Counsel agrees with Respondent that the privilege must be formally asserted 

by the head of an agency, or the agency’s designated representative, such as a Bureau Director. 

See Respondent’s Memorandum at 5. Complaint Counsel attaches the Declaration of D. Bruce 

Hoffman, Acting Director, Bureau of Competition, as Exhibit 1. 
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In determining whether the law enforcement privilege applies, a court must balance 

“[t]he public interest in nondisclosure” against “the need of a particular litigation for access to 

the privileged information.” In re Sealed Case, 856 F.2d 268, 272 (D.C. Cir. 1988). Such 

balancing includes multiple factors, such as “the extent to which disclosure will thwart 

governmental processes by discouraging citizens from giving the government information,” “the 

impact upon persons who have given information of having their identities disclosed”; and “the 

degree to which governmental self-evaluation and consequent program improvement will be 

chilled by disclosure,” among others. Id. (citing Frankenhauser v. Rizzo, 59 F.R.D. 339 (E.D. Pa. 

1973)). 

Respondent asserts, without citation, that the documents at issue are not entitled to law 

enforcement protection because they involve “communications sent by third parties.” 

Respondent’s Memorandum at 6. Respondent offers no support or rationale for the claim that the 

law enforcement privilege should be limited, essentially, to what already constitutes attorney 

work product (such as “handwritten notes” by attorneys). See id.  

In fact, the law enforcement privilege is not so circumscribed, as its purpose is to broadly 

protect the ability of the government to conduct investigations without interference. See AMG 

Servs., 291 F.R.D. at 559 (“The public has an interest in agencies conducting investigations 

without the targets of the investigations interfering, as the agencies’ goal is to protect the public 

from fraud and deception.”); Tuite, 181 F.R.D. at 176-77 (“The privilege serves to preserve the 

integrity of law enforcement techniques and confidential sources, protects witnesses and law 

enforcement personnel, safeguards the privacy of individuals under investigation, and prevents 

interference with investigations.”). See also Sealed Case, 856 F.2d at 272 (refusing request for 

“disclosure of the information would jeopardize ongoing investigations by prematurely revealing 

facts and investigatory materials to potential subjects of those investigations”); Hoechst Marion 
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Roussel, 2000 FTC LEXIS at *14 (refusing request for production of the FTC’s discovery 

requests served on third parties in pre-complaint investigation).  

Indeed, several of the factors in the “balancing” test contemplate protecting information 

secured by the government from third parties. See Sealed Case, 856 F.2d at 272 (among others, 

considering “the extent to which disclosure will . . . discourage[e] citizens from giving the 

government information”; “the impact upon persons who have given information of having their 

identities disclosed”). See also Tuite, 181 F.R.D. at 179 (discussing the “potential harm to 

individuals who have provided [the government] with information in having their identities 

disclosed”). 

Respondent offers no basis for why its need for these documents outweighs the 

government’s interest in protecting its ability to conduct ongoing investigations.  

CONCLUSION 

For the foregoing reasons, Respondent’s Expedited Motion for In Camera Review should 

be denied. 

 
Dated: March 9, 2018 

 
Respectfully submitted, 
 
 
/s Lisa Kopchik 
Geoffrey M. Green 
Lisa B. Kopchik 
Michael J. Turner 
Kathleen M. Clair  
Christine M. Kennedy  
Thomas H. Brock 
Complaint Counsel 
 
Federal Trade Commission  
600 Pennsylvania Avenue, NW  
Washington, DC 20580  
(202) 326-3139 
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using the FTC’s E-Filing System and served the following via email: 

Donald S. Clark 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-113 
Washington, DC 20580 
ElectronicFilings@ftc.gov  

The Honorable D. Michael Chappell 
Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm. H-110 
Washington, DC 20580 

I also certify that I delivered via electronic mail a copy of the foregoing document to: 

W. Stephen Cannon
Seth Greenstein
Richard Levine
James Kovacs
Allison Sheedy
Justin Fore
Constantine Cannon LLP
1001 Pennsylvania Avenue, NW
Suite 1300N
Washington, DC 20004
scannon@constantinecannon.com
sgreenstein@constantinecannon.com
rlevine@constantinecannon.com
jkovacs@constantinecannon.com
asheedy@constantinecannon.com
wfore@constantinecannon.com

Counsel for Respondent Louisiana Real Estate Appraisers Board 

Dated: March 9, 2018 By:   /s/ Lisa B. Kopchik    
 Lisa B. Kopchik, Attorney 

PUBLIC



CERTIFICATE FOR ELECTRONIC FILING 

I certify that the electronic copy sent to the Secretary of the Commission is a true and 

correct copy of the paper original and that I possess a paper original of the signed document that 

is available for review by the parties and the adjudicator. 

 

Date:  March 9, 2018 By:   /s/ Lisa B. Kopchik     
 Lisa B. Kopchik, Attorney 
 

 

PUBLIC




