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demanded that these companies meet with its representatives to
"determine . . . the manner in which Dell's exclusive rights will be

recognized . . .." Dell followed up its initial demands by meeting
with several companies, and it has never renounced the claimed
infringement.

PAR. 9. By engaging in the acts or practices described in
paragraphs four through eight of this complaint, respondent Dell has
unreasonably restrained competition in the following ways, among
others:

(a) Industry acceptance of the VL-bus design standard was
hindered because some computer manufacturers delayed their use of
the design standard until the patent issue was clarified.

(b) Systems utilizing the VL-bus design standard were avoided
due to concerns that patent issues would affect the VL-bus' success
as an industry design standard.

(c) The uncertainty concerning the acceptance of the VL-bus
design standard raised the costs of implementing the VL-bus design
as well as the costs of developing competing bus designs. ,

(d) Willingness to participate in industry standard-setting efforts
have been chilled.

PAR. 10. The acts or practices of respondent alleged herein were
and are to the prejudice and injury of the public. The acts or practices
constitute unfair methods of competition in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act. These
acts or practices are continuing and will continue, or may recur, in the
absence of the relief requested.

Commissioner Azcuenaga dissenting.
DECISION AND ORDER

The Federal Trade Commission ("Commission") having initiated
an investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of the draft of complaint which the Bureau of
Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would charge
respondent with violation of the Federal Trade Commission Act; and
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The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing consent order, an
admission by the respondent of all jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
the complaint, and waivers and other provisions as required by the
Commission Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments received, now in further conformity with the procedure-
prescribed in Section 2.34 of its Rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings and enters
the following order:

1. Respondent Dell Computer Corporation is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its offices and principal place of
business located at 2214 West Braker Lane, Austin, Texas.

2. The Federal Trade Commission has jurisdiction of this
proceeding and of the respondent, and the proceeding is in the public
interest.

ORDER

It is ordered, That, as used in this order, the following definitions
shall apply:

A. "Respondent" or "Dell” means Dell Computer Corporation, its
predecessors, subsidiaries, divisions, groups, and affiliates controlled
by Dell Computer Corporation, their successors and assigns, and their
directors, officers, employees, agents and representatives.

B. "Designated representative” means the person appointed by
Dell to the standard-setting organization who communicates



620 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 121 FT.C.

respondent'’s position regarding respondent's patent rights related to
any standard under consideration by the standard-setting
organization.

C. "VESA" means the Video Electronics Standards Association,
located at 2150 North First Street, Suite 440, San Jose, California.

D. "VL-bus" means the computer local bus design standard VESA
established in August 1992 for the transmission of computer
information between a computer's central processing unit and certain
computer peripheral devices.

E. "'481 patent” means United States patent number 5,036,481.

F. "Commission" means the Federal Trade Commission.

IL

It is further ordered, That, within thirty (30) days after the date
this order becomes final, and until the expiration of the '481 patent,
respondent shall cease and desist all efforts it has undertaken by any
means, including without limitation the threat, prosecution or defense
of any suits or other actions, whether legal, equitable, or
administrative, as well as any arbitrations, mediations, or any other
form of private dispute resolution, through or in which respondent
has asserted that any person or entity, by using or applying VL-bus
in its manufacture of computer equipment, has infringed the '481
patent.

II1.

It is further ordered, That, until the expiration of the '481 patent,
respondent shall not undertake any new efforts to enforce the '481
patent by threatening, prosecuting or defending any suit or other
action, whether legal, equitable, or administrative, as well as any
arbitration, mediation, or other form of private dispute resolution,
through or in which respondent claims that any person or entity, by
using or applying VL-bus in its manufacture, use or sale of computer
equipment, has infringed the '481 patent.
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Iv.

It is further ordered, That, for a period of ten (10) years after the
date this order becomes final, respondent shall cease and desist from
enforcing or threatening to enforce any patent rights by asserting or
alleging that any person's or entity's use or implementation of an
industry design standard, or sale of any equipment using an industry.
design standard, infringes such patent rights, if, in response to a
written inquiry from the standard-setting organization to respondent's
designated representative, respondent intentionally failed to disclose
such patent rights while such industry standard was under
consideration.

V.

It is further ordered, That, for a period of ten (10) years after this
order becomes final, respondent shall maintain the procedure for
assuring compliance with paragraph IV of this order, as accepted by
the Commission pursuant to paragraph four of the Agreement
Containing Consent Order to Cease and Desist.

VL
It is further ordered, That respondent shall:

A. Within thirty (30) days after the date this order becomes final,
distribute a copy of this order, complaint and the announcement
shown in Appendix A to this order to VESA, to those members of
VESA that Dell contacted regarding possible infringement of the '481
patent, and to any other person or entity to whom respondent has sent
notice regarding its claim that the implementation of the VL-bus
standard conflicts with or infringes the '481 patent.

B. Within thirty (30) days after the date this order becomes final,
distribute a copy of this order, complaint and the announcement
shown in Appendix A to this order to every officer and director of
respondent, and to every employee of respondent whose
responsibilities include acting as respondent's designated
representative to any standard-setting organization, group or similar
body of which respondent is a member.
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C. For a period of five (5) years after the date this order becomes
final, furnish a copy of this order and complaint to each new officer
and director of respondent and to every new employee of respondent
whose responsibilities will or do include acting as respondent's
designated representative to any standard-setting organization, group
or similar body of which respondent is a member. Such copies must
be furnished within thirty (30) days after any such persons assume
their position as an officer, director or employee. For purposes of
this paragraph VI.C., "new employee" shall include without
limitation any of respondent's employees whose duties change during
their employment to include acting as respondent's designated
representative to any standards-setting organization, group or similar
body of which respondent is a member.

D. For a period of ten (10) years after the date this order becomes
final, respondent shall furnish each standard-setting organization of
which it is a member and which it joins a copy of the order and
respondent shall identify to each such organization the name of the
person who will serve as respondent's designated representative to the
standard-setting organization.

VIIL
It is further ordered, That respondent shall:

A. Within ninety (90) days after the date this order becomes final,
and annually thereafter for five (5) years on the anniversary of the
date this order becomes final, and at such other times as the
Commission may, by written notice to the respondent, require, file a
verified written report with the Commission setting forth in detail the
manner and form in which the respondent has complied and is
complying with this order.

B. For a period of ten (10) years after the date this order becomes
final, maintain and make available to Commission staff, for
inspection and copying upon reasonable notice, records adequate to
describe in detail any action taken in connection with the activities
covered by paragraphs V and VI of this order.

C. Notify the Commission at least thirty (30) days prior to any
proposed change in respondent such as dissolution, assignment or
sale resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries, or any other change in
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respondent that may affect compliance obligations arising out of this
order.

Commissioner Azcuenaga dissenting.

APPENDIX A
Announcement

Dell Computer Corporation has entered into a consent agreement
with the Federal Trade Commission. Pursuant to this consent
agreement, the Commission issued an order on [Date] that prohibits
Dell from enforcing its United States patent number 5,036,481
against any company for such company's use of the Video Electronics
Standards Association’'s VL-bus standard.

For more specific information, please refer to the FTC order
itself, a copy of which is attached for your information.

General Counsel
Dell Computer Corporation

STATEMENT OF THE FEDERAL TRADE COMMISSION

Today the Commission issues its complaint and (with two minor
modifications) its final consent order in Dell Computer Corporation.
The Commission reached this decision after a careful and thorough
evaluation of the public comments received on the proposed order.
Because the proposed order generated considerable public comment,
we offer these views to improve understanding of this enforcement
action.

The outcome of any Commission enforcement action depends on
the facts of the particular case. The Dell case involved an effort by
the Video Electronics Standards Association ("VESA") to identify
potentially conflicting patents and to avoid creating standards that
would infringe those patents. In order to achieve this goal, VESA --
like some other standard-setting entities -- has a policy that member
companies must make a certification that discloses any potentially
conflicting intellectual property rights. VESA believes that its policy
imposes on its members a good-faith duty to seek to identify
potentially conflicting patents. This policy is designed to further



