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Pursuant t0 Rule 3.22. and for the reasons stated in the supporting Memorandum filed
herewith, Complaint Counsel respectiully requests that the Court permit the following forms of
alternate serviee upon Respondent Jerk, LLC:

1. Service by registered or certified mail or personal delivery at
National Registered Agents, Inc.

160 Greentree Drive. Suite 101
Dover. DE 19904

or another vahd registered agent for Jerk should National Registered Agents, Inc. ccase
serving as Jerk’s registered agent or accepting service for Jerk; and
2. Service by email to Maria Crimi Speth at mes@jaburgwilk.com.
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Federal Trade Commission
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MEMORANDUM IN SUPPORT OF COMPLAINT COUNSEL’S MOTION FOR
ALTERNATE SERVICE ON RESPONDENT JERK, LLC

After Respondent Jerk, LLC’s (“Jerk™) counsel of record, Maria Crimi Speth, informed
Complaint Counsel that she would no longer represent Jerk, Complaint Counsel began to serve
Jerk at its known business addresses. Recently, Federal Express and the U.S. Postal Service
informed Complaint Counsel that Jerk ceased use of these addresses and had not provided any
forwarding address. Complaint Counsel do not know of any current operational business address
for Jerk. Consequently, to ensure that Jerk continues to stay apprised of and has a fair
opportunity to participate in proceedings in this action, Complaimt Counsel seek the Court’s
permission to serve Jerk at its registered agent in Delaware and to continue to serve Ms. Speth.

BACKGROUND

At the time Complaint Counsel filed the Complaint in this action on April 7, 2014, Jerk
was represented by Ms. Speth. (Declaration of Beatrice Burke, filed herewith (“Burke Dec.”)
% 2.) Initially, Jerk, through Ms. Speth, participated in the action, including by filing an Answer,
responding to Complaint Counsel’s Requests for Admissions and Requests for Production,
propounding discovery requests on Complaint Counsel, and designating Respondent John
Fanning as the company’s representative for a deposition noticed under Rule 3.33(c)(1). (Burke

Dec. 13, 4; Ex. A.)
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On July 18, Ms. Speth alerted Complaint Counsel that, effective immediately, she no
longer represented Jerk. (Burke Dec. § 5; Ex. B.) Ms. Speth wrote that she considered her email
to Complaint Counsel as effectuating her removal from this matter. ({d.) After repeated
attempts by Complaint Counsel to encourage Ms. Speth to alert the Court of her intended
withdrawal and facilitate an orderly transition, on July 30, Ms. Speth finally filed a notice that
stated: “Counsel, Maria Crimi Speth and the law firm Jaburg & Wilk, P.C. hereby give notice
that as of July 18, 2014, they no longer represent Jerk, LLC.” (Burke Dec. § 6; Ex. C.) Ms.
Speth has not moved to withdraw as Jerk’s counsel. Nor has she identified successor counsel or
any point of contact for Jerk to whom Complaint Counsel can send correspondence. (/d.)

Since July 18, Jerk has seemingly stopped participating in this action. Jerk never
responded to Complaint Counsel’s Interrogatories, due July 24, and did not provide a reason for
its non-response. (Burke Dec. §7.) Jerk also failed to provide a representative for its noticed
deposition under Rule 3.33(c)(1) on July 28, even though it previously designated Respondent
John Fanning as its representative. (Burke Dec. 4 8, 9; Exs. D, E.) On August 15, the Court
ordered Jerk to produce an individual for a deposition under Rule 3.33(c)(1) and to respond to
Complaint Counsel’s First Set of Interrogatories by Aungust 20. Jerk has not responded to these
Interrogatories, and again failed to produce anyone for its re-noticed deposition on August 27.
(Burke Dec. 997,10, 11; Exs. F, G)

After July 18, Complaint Counsel has served Jerk by continuing to email service copies
to Ms. Speth and by mailing copies to 165 Nantasket Avenue in Hull, Massachusetts and to P.O.
Box 277 in Hingham, Massachusetts. (Burke Dec. § 12.) During their investigation, Complaint
Counsel identified both these addresses as Jerk’s business addresses. (Burke Dec. 4 12; Ex. H.)
In fact, Jerk has admitted that it represented P.O. Box 277 in Hingham as a business address.
(Burke Dec. Ex. I (No. 4).) Complaint Counsel also served Jerk through its registered agent,

National Registered Agents, Inc. (“NRAI”), in Dover, Delaware, which is listed as Jerk’s
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registered agent on the Delaware Secretary of State website (Burke Dec. § 17; Ex. K), and

{
}

On August 21, Federal Express alerted Complaint Counsel that Jerk has moved from the
165 Nantasket Avenue address without providing a forwarding address. (Burke Dec. § 14)
Complaint Counsel continued serving Jerk at the Hingham, MA P.O. Box. (Burke Dec. ¥ 15)
On October 6, however, Complaint Counsel received a return receipt from the U.S. Postal
Service indicating that Jerk moved from that P.O. Box, without leaving a forwarding address.
(Burke Dec. § 16; Ex. J.) Since then, Complaint Counsel has continued to serve Jerk through its
registered agent. (Burke Dec. 9§ 17; Ex. K.)

ARGUMENT
A. Legal Standard.

The Court’s May 28, 2014, Scheduling Order requires the parties to serve each other by
electronic mail. The Commission’s Rules permit service by the Commission of complaints,
initial decisions, final orders and other processes of the Commission under 15 U.S.C. § 45
through: (1) registered or certified mail; (2) delivery to an individual; and (3) delivery to an
address. 16 C.F.R. 4.4(a)(1). They permit service of all other orders and notices “by any method
reasonably certain to inform the affected person, partnership, corporation or unincorporated
association, including any method specified in paragraph (a)(1)....” 16 C.F.R. 4.4(a)(2).
Similarly, constitutional due process requires that service to be “reasonably calculated, under all
the circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.” Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306, 314 (1950).

B. Service on Jerk Through Its Delaware Registered Agent is Appropriate
Under the Circumstances.

With Ms. Speth’s departure from representing Jerk in this action, continuing to serve her
by email, as required by the Court’s Scheduling Order, creates uncertainty as to whether Jerk

3
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will receive served materials. Serving Jerk directly would minimize that risk and would
constitute a method reasonably certain to inform the company.

Serving NRAL Jerk’s registered agent in Delaware, is a lawful and appropriate means of
serving Jerk. Jerk is a Delaware company. (Burke Dec. 19; Ex. M) NRAI is Jerk’s registered
agent in Delaware. (Burke Dec. 99 17, 18; Exs. K, L.) Under Delaware law, service on NRAI
would constitute valid service on Jerk. See Del. Code Ann. tit. 8, § 321(a); see also Peterson v.
Sealed Air Corp., 902 F.2d 1232, 1236 (7th Cir. 1990) (“service ona registered agent is no
different from service in hand to the president of the cc)l]ao:)ration”).1

Additionally, serving NRAI is the best means to ensure reasonable certainty of service
upon Jerk because NRAI remains the only point of contact for Jerk, apart from Ms. Speth and
M. Fanning, known to Complaint Counsel. Jerk has recently moved from its known street and

P.0O. Box addresses without providing any forwarding address. (Burke Dec. g7 14, 16.) 4

} In her deposition, Ms.
Speth could not identify Jerk’s corporate headquarters or where Jerk does business; she testified
that she did not know whether Jerk had a location for accepting service, any managers, officers,
or directors, or even whether Jerk carries out any ongoing business or any activity at all. (Burke
Dec. 22; Ex. O at 44:20-51:1). Contrary to { } and Ms. Speth’s general
unawareness about Jerk’s whereabouts, NRAI has recently confirmed that it continues to serve as
Jerk’s registered agent and would accept materials served on the company. (Burke Dec. § 18.)

Therefore, serving Jerk through NRAT is appropriate.

! Federal rules likewise permit service upon an “agent authorized by appointment or by law to
receive service of process.” Fed. R. Civ. P. 4(h)(1).
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C. Continuing to Serve Jerk Through Ms. Speth is Appropriate Under the
Circumstances.

Although Ms. Speth unilaterally withdrew from her representation of Jerk as of July 18,
continuing to serve Jerk through her would maximize the reasonable certainty that Jerk will
remain timely apprised of proceedings in this action because she appears to retain the ability, if
not also the obligation, to forward service copies to Jerk?

Ms. Speth, who is licensed and practices in Arizona (Burke Dec. 22; Ex. O at 6:15-18,
21:3-5)), has an ethical obligation as a withdrawing attorney to “advise the client and new
counsel of pending court dates, status of the case, and anything else necessary and appropriate
for the smooth transfer of the representation.” Ariz. Ethics Op. 09-02 (Sept. 2009). As an
attorney in good standing with the state bar, Ms. Speth presumably has complied and will
comply with her ethical obligations, and therefore must ensure the smooth transfer of
representation by, at the very least, forwarding service copies to Jerk or its new counsel.’

Additionally, there is strong reason to believe that Ms. Speth has continued to represent,
and therefore maintain contact with, Jerk beyond her withdrawal from this case on July 18. Ms.
Speth was Jerk’s counsel of record in a recent case Jerk brought against Louie Lardas in
Maricopa County, Arizona Superior Court, in which Jerk secured an $84,629 default judgment.

(Burke Dec. 9 23; Ex. P.) The most recent entry in that case to date was filed on July 21, 2014.

2 3t remains questionable whether Ms. Speth’s unilateral withdrawal as Jerk’s counsel was
appropriate and valid, as she neither sought nor received leave to withdraw from the Court and did not
advise the Court about her cause for withdrawal or whether she provided reasonable notice to her client,
as would be required in federal court litigation. See FIC v. Intellipay, Inc., 828 F. Supp. 33,33-34 (S.D.
Tex. 1993) (“An attorney of record may only withdraw by leave of court upon a showing of good cause
and reasonable notice to the clients.”).

% Even though Ms. Speth claimed not to know Jerk’s current place of business, she surely must
have known Jerk’s contact information while representing the company, and can therefore forward
materials to that address. Ms. Speth, citing ethical barriers, refused to provide that contact information
during her deposition. (Burke Dec. §22; Ex. O at 45, 50:22-51: 1.)

5
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(/d) Conspicuously absent from the Arizona Superior Court docket 18 any mdication of Ms,
Speth’s withdrawal on or before July 18, or at any other time, even though Arizona rules permit
withdrawal only upon a court order supported by a written application setting forth the reasons
for the withdrawal. Ariz. R. Civ. P. 5.1(a)(2). Thus, Ms. Speth must have continued to represent
Jerk m another matter after withdrawing her representation of Jerk in this one. She is therefore
well positioned to, at the very least, continue to forward service materials to Jerk. Continuing to
serve Ms. Speth by email 15 reasonably certawn to alert Jerk of ongoing proceedings in this action

CONCLUSION

For the foregoing reasons, Complaint Counsel respectfully asks the Court to permit
Complaint Counsel to serve Jerk, LL.C by mailing material to its registered agent and emailing

Maria Speth.

Dated. October 17, 2014 Respectfully submutted,

3 _—
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Sazah Schroeder

Boris Yankilovich

Yan Fang

Kenneth Abbe

Western Region — San Francisco
Federat Trade Commission

901 Marlket Street, Suite 570
San Francisco, CA 94103
Phone: (415} 848-5100

Fax. (415) §48-5184

COMPLAINT COUNSEL
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STATEMENT CONCERNING MEET AND CONFER

The undersigned counsel certifies that Complamt Counsel conferred with Respondent
John Fanning’s counsel, Mr. Carr, and sent him an advance copy of this motion and
memerandum by email on October 16, 2014. As evidenced in the deposition transcript attached
as Attachment O to the Declaration of Beatrice Burke filed herewith, Complaint Counsel also
attempted to resolve the 1ssues m this motion with Mana Speth, the attorney who entered an

appearance for Jerk, LLC.

Dated: October 17, 2014 Respectfuily submitted,
{in/& v{‘,j u {/)d -
Sarah Schroeder
Bons Yankilovich
Yan Fang
Kenneth Abbe

Western Region — San Francisco
Federal Trade Commission

001 Market Street, Suite 570
San Irancisco, CA 94103
Phone: (415) 848-5100

Fax: (415) 848-5184

COMPLAINT COUNSEL
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CERTIFICATE OF SERVICE

1 hereby certify that on Qctober 17, 2014, 1 caused a true and correct copy of the
foregoing to be served as follows:

One elecironic copy through the FTC's e-filing system, as well as one electronic courlesy copy
and one paper copy with the original signatures to the Office of the Secretary:

Daonald S. Claik, Secretary

Federal Trade Commission

600 Pennsylvania Ave , NW, Room H-159
Washington, DC 20580

Email. secretary/@ttc.gov

One electronic capy to the Cffice of the Administrative Law judge:

The Honorable D. Michaet Chappell
Chief Adminjstrative Law Judge

600 Pennsylvania Ave , NW, Room H-11¢
Washington, DC 20580

One electronic copy te counsel for John Fanning:

Peter F. Carr, 11

Fekert, Seamans, Cherin & Mellott. LLC
Twao International Place, 16" Floor
Boston, MA 02110

Phone: (617) 332-6800

Email: pcart/@eckertseamans.com

One electronic copy to counsel who entered an appearance for Jerk, LLC:

Maria Crimi Speth, Esq.

Jaburg & Witk, P.C.

3200.N. Central Ave., Swte 2000
Phoemix, AZ 85012

Phone. (602) 248-1089

Email: mes@jaburgwilk com

One copy 10 Jerk, LI.C’s registered agent via Federal Express:

National Registered Agents, Inc.
160 Greentree Drive, Suite 101
Dover, DE 19904

_ I further certify that 1 possess a paper copy of the signed orginal of the foregoing
document that is available for review by the parties and the adjudicator.
e s T —

Date: October 17, 2014 = .
Beatrice Burke (bburke@fte.gov)
Federal Trade Commission 4
901 Market Street. Suite 570, SF, CA 94103
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also d/b/a JERK.COM, and
DOCKET NO. 9361
John Fanning,
individually and as a member of
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[PROPOSED] ORDER GRANTING COMPLAINT COUNSEL’S MOTION FOR
ALTERNATE SERVICE ON RESPONDENT JERK, LLC

Having considered Complaint Counsel’s Motion for Alternate Service on Jerk, LLC, and
the supporting memorandum and opposing submissions, and for good cause appearing,
Complaint Counsel’s Motion is hereby GRANTED, and the Court ORDERS that service upon
Respondent Jerk, LLC in this action may be made by:

1. Service by registered or certified mail or personal delivery at

National Registered Agents, Inc.
160 Greentree Drive, Suite 101
Dover, DE 19904

or another valid registered agent for Jerk should National Registered
Agents, Inc. ccase serving as Jerk’s registered agent or accepting service
for Jerk; and

2. Service by email to Maria Crimi Speth at mes@jaburgwilk.com.

SO ORDERED:

D. Michael Chappell
Chief Administrative Law Judge

Date:
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In the Matter of

Jerk, LL.C, a limjted liability company,

John Fanning,

Jerk, LLC.

also d/b/a JERK.COM, and
DOCKXET NO, 9301

individually and as a member of PUBLIC DOCUMENT

DECLARATION OF BEATRICE BURKE IN SUPPORT OF COMPLAINT COUNSEL’S

MOTION FOR ALTERNATE SERVICE ON RESPONDENT JERK, LI.C

In accordance with 28 U.S.C. § 1746, [ declare under penalty of perjury that the

following is true and correct:

i,

b

I am over 18 years of age, and I am a citizen of the United States. Iam employed by the
Federal Trade Commission (“FTC”) as a paralegal in the FT'C’s Western Regional Office
in San Francisco. 1have worked and continue to work as a paralegal for Complaint
Counsel in the above-captioned mater, and I have personal knowledge of the facts set
forth herein. I am currently a member of the California Army National Guard Reserve
and a United States Army veteran from active duty.

When Complaint Counsel filed the Complaint in this action on April 7, 2614, Respondent
Jerk, LLC (“Jerk”™) was represented by Counsel Maria Speth of the law firm Jaburg &
Wilk, P.C. Complaint Counsel served a copy of the Complaint on Ms. Speth at her email
address, mes@jaburgwilk.com, and continued to serve Jerk by serving Ms. Speth at that
address.

Ms. Speth served on Complaint Counsel’s Jerk’s Answer on May 19, 2014; Jerk’s

responses to Complaint Counsel’s First Requests for Admissions oo May 29, 2014; Jerk’s
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Interrogatory Requests, Requests for Admissions, and Requests for Production on July 2,
2014; and Jerk’s responses to Complaint Counsel’s First Requests fot Production on July
7,2014.

. Attached hereto as Exhibit A is a true and correct copy of an email string between
Complaint Counse} end Respondents Counsel between June 4, 2014 and June 11, 2014.
These emails discuss Jerk, LLC’s designation of Mr. Fanning as Jerk’s corporate
representative and his appearance in that capacity for a deposition in Boston on July 28,
2014,

Attached hereto as Exhibit B is a true and correct copy of an email exchange between
Complaint Counsel and Ms. Speth dated July 18, 2014 to July 30, 2014, regarding Ms.
Speth’s withdrawal as Jerk’s counsel.

. Attached hereto as FExhibit C is a Notice Regarding Representation filed by Ms. Speth in
this action on July 30, 2014, Despite filing this notice, Ms. Speth has not to date
identified for Complaint Counsel new counsel for Jerk or anyone at the company to
whom Complaint Counsel can send correspondence.

On June 24, 2014, Complaint Counsel served their First Set of Interrogatories on Jerk.
To date, Jerk has not responded to this discovery request, notwithstanding the Court’s
August 15, 2014 order on Complaint Counsel’s Motion to Compel Discovery, and has
not provided Complaint Counsel any reason for its non-response.

. Attached hereto as Exhibit D is a true and correct copy of Complaint Counsel’s
deposition notice, served on Jerk on July 2, 2014, noticing Jerk’s deposition on July 28,
2014 in Boston, Massachusetts.

Attached hereto as Exhibit E is a true and correct copy of a transeript of Jerk’s noticed

deposition on July 28, 2014, No representative for Jerk appeared at this deposition.
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Attached hereto as Exhibit F is a true and correct copy of Complaint Counsel’s deposition
notice, served on Jerk on August 18, 2014, noticing Jerk’s deposition on August 27, 2614
1 San Francisco, CA.

Attached hereto as Exhibit G is a true and correct copy of a transcript of Jerk’s noticed
deposition on August 27, 2014. No representative for Jerk appeared at this deposition.
After July 18, Complaint Counsel has served Jerk by continuing to email service copies
to Ms. Speth and by mailing copies, via Federal Express, to 165 Nantasket Avenue in
Huil, Massachusetts and via 1.5, Mail to P.O. Box 277 in Hingham, Massachusetts.
During the investigation leading up to this action, Complaint Coimse! identified both
these addresses as Jerk’s business addresses. For example, attached hereto as Exhibit B
is a true and correct copy of materials provided by a payment processing company listing
both these addresses for Jerk.

Attached hereto as Exhibit 1 is a true and correct copy of Jerk’s Response to Complaint
Counsel’s First Request for Admissions.

On August 21, 2014, a Federal Express representative from Massachusetts left me a
voicemail message stating that Jerk had apparently moved from its address at 165
Nantasket Avenue in Hull, Massachusetts, without leaving a forwarding address.

After August 21, 2014, Complaint Counsel continued to serve Jerk by continuing to
email service copies to Ms. Speth and by mailing copies to Jerk, via U.S. Mail, to P.Q.
Box 277 in Hingham, Massachusetts and via Federal Express to lerk’s registered agent,
National Registered Agenis, Iuc.

On October 6, 2014, Complaint Counsel received a retum receipt from the United States
Postal Service indicating that Jerk had moved ont of the P.O. Box 277 in Hingham,
Massachusetts, and left no forwarding address. Attached as Exhibit J is a true and cosrect

copy of a printout from the U.S. Postal Service’s website reflecting this information.
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17. Attached hereto as Exhibit K is a true and correct copy of a printout from the Delaware
Secretary of State, Division of Corporations website (http:/corp.delaware.gov/), that
captured on October 16, 2014, which lists National Registered Agents, Inc., as Jerk’s
registered Agent.

18. On October 6, 2014, Complaint Counsel contacted a representative of National
Registered Agents, Inc., who confirmed that it continued to operate as Jerk’s registered
agent and, as such, would accept materials served on Jerk.

19. Attached hereto as Exhibit L is a true and correct copy of Jerk’s response, dated October
26, 2012, to a Civil Investigative Demand issued by the FTC.

20. Attached hereto as Exhibit M is the Answer filed in this action by Jerk.

21. Attached hereto as Exhibit N are true and correct copies of portions of the transcript of
the September 4, 2014 deposition of John Fanning in this action.

27. Attached hereto as Exhibit O is 2 true and correct copy of the transcript of the October 7,
2014 deposition of Maria Crimi Speth in this action.

23. Attached as Exhibit P 1s a true and correct copy of a printout from the Arizona Superior
Court, Maricopa County online case docket system for the case docket number CV2013-

(111439, that I captured on October 16, 2014.

Executed on October 17, 2014 in San Francisco, California.

Reatrice Burke
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From: Maria Crimi Speth <mcs@jaburgwilk.com>

Sent: Wednesday, June 11, 2014 10:35 PM

To: Yankilovich, Boris

Cc: Fang, Yan; Ortiz, Kelly; Schroeder, Sarah; Peter Carr {PCarr@eckertseamans.com)
Subject: RE: Docket 9361-Jerk, LLC. et al. - Jerk, LLC deposition

Boris:

I asked for the categories so | could figure out who to designate, or frankly, if | had anyone to designate. As you know
lerk, LLC is not an operating entity. Once you provided the categories, | was able to determine that fohn Fanningis a
person with some knowledge. Ire-read Rule 3.3.3 to make sure | wasn’t missing something. it says:

“The organization so named shall designate one or more officers, directors, or managing agents, or other persons who
consent to testify on its behalf, and may set forth, for each person designated, the matters or which he or she will testify.”

f think the use of the word “may” makes it very clear that it is at the option of the organization.

Also, there is nothing to scramble about. The company has no way of compelling anyone to appear for a deposition, so if
John doesn't know an answer, | very likely can't produce semacne who does.

MARIA CRiMI SPETH | Sharehoider | 502.248.1039
[ABURGC ' WILK
' iad
From: Yankilovich, Boris [mailto:byankilovich@ftc.gov]
Sent: Wednesday, June 11, 2014 11:46 AM
To: Maria Crimi Speth
Cc: Fang, Yan; Ortiz, Kelly; Schroeder, Sarah; Peter Carr (PCarr@eckertseamans.com)
Subject: RE: Docket 9361-Jerk, LLC. et al. - Jerk, LLC deposition

Hi Maria,

Whether you want to move to quash or limit is of course up to you. if you want to object to some of our
categories as beyond the scope of permissible discovery, you should do that in advance of the deposition, as
contemplated by Rule 3.33(b). In any event, you must, under Rute 3.33(c), set forth the topics on which the
corporate representative will testify. This is squarely a matter of complying with the Rules, and doing so in
good faith.

You asked us, emphatically, to provide you with a list of deposition categories in advance of even telling us
who Jerk’s corporate representative will be. We did that very quickly, working diligently to set out a clearly
articulated list of categories reasonably expected to yield information relevant to the allegations of the
complaint, to the proposed relief, and to your defenses. Now that you've designated Mr. Fanning, you need to
identify the categories for which you've designated him. We can’t go into the 3.33(c) deposition blind, without
knowing what Mr. Fanning will and won'’t be able to testify about on behalf of Jerk. That would just set us up
for having to scramble for additional depositions and motions to compel, wasting everyone’s time, including the
court’s. If we have a legitimate dispute about the scope of our deposition categories or the need for additional
corporate designees if Mr. Fanning can't testify fully, we should work to resolve it now as opposed to waiting
another month and a half. But we can’t begin until you let us know what topics Mr. Fanning will be able to
cover.



Boris Yankilovich

Federal Trade Commission

901 Market Street, Suite 570 | San Francisco, CA 94103

Office: 415.848.5120 | Mobile: 202.468.2013 | Fax: 415.848.5184
Email: byankilovich@ftc.aov

From: Maria Crimi Speth [mailio:mes@iaburgwilk.com]

Sent: Tuesday, June 10, 2014 11:00 AM

To: Schroeder, Sarah; Peter Carr {(PCerr@ackertseamans.com)
Cc: Fang, Yan; Yankilovich, Boris; Ortiz, Kelly

Subject: RE: Docket 9361-Jerk, LLC. et al. - Jerk, LLC deposition

Sarah:

I don’t think the rules require me to do any of those things. | do not think a motion to quash is warranted. | was simply
trying to avoid the FTC saying that Jerk, LLC has somehow agreed to the relevance of everything in your list just because
we designated a witness. | also do not think that | need teo identify which categories Mr. Fanning has knowledge about
and which he doesn’t. I think that is the purpose of the deposition.

MARIA CRIMI SPETH | Shareholder | 602.248.108%
IABURG ' WILK

T

From: Schroeder, Sarah [mziite: SSCHARTEDERG te.qov]

Sent: Tuesday, June 10, 2014 7:38 AM

To: Maria Crimi Speth; Peter Carr (PCarreckertsermans.com)
Cc: Fang, Yan; Yankilovich, Boris; Ortiz, Kelly

Subject: RE: Docket 9361-Jerk, LLC. et al. - Jerk, LLC deposition

Maria:

Thank you tfor confirming. In rereading your disclaimers at the end of vour ematl, | want to make sure we’re on
the same page about the deposition. While [ didn’t set out to interpret your designation of Mr. Fanning as a
waiver of objections, it’s hard for me to evaluate your objections before I understand what they arc. We
discussed some of your reservations about some of the deposition categories very quickly during our call last
week, but | don’t think we made it through all the topics, and to be honest, my notes about your objections
aren’t crystal clear.

Here's what I propose: To the extent you have legitimate objections to any of the deposition topics, I encourage
you to prepare a motion to quash or limit under Rule 3.34. We are of course happy to discuss those topics
beforehand with the aim of obviating the need for the motion or reducing its scope. Speaking candidly, we took
great pains to make sure that the deposition categories were clearly stated and well within the scope of
permissible discovery under the Rules, so there’s a good chance that any disagreement between us may be about
semantics, in which case we will likely be able to work through it without need for the court’s intervention.

If your reservations are not about the propriety of our questions but instead about Mr. Fanning’s inability to
testify about certain categories for lack of knowledge, can you please let us know for which categories you will
designate Mr. Fanning as a testifying as Jerk’s rep, and then we can discuss the potential need to line up other
Jerk officers to cover the remaining categories. Since I'm out of the office next week and want 1o make
progress on this, it would be very helpful if you could get that designation list to us before Thursday so we can
have a meet and confer on Thursday or Friday.



Best Regards,
Sarah

From: Maria Crimi Speth [mailto:mes@iaburgwilk.com]

Sent: Wednesday, June 04, 2014 4:40 PM

To: Schroeder, Sarah; Peter Carr (PCarr@eckertseamans.com)
Cc: Fang, Yan; Yankilovich, Boris; Ortiz, Kelly

Subject: RE: Docket 9361-Jerk, LLC. et al. - Jerk, LLC deposition

Sarah:

This is to confirm our conversation today regarding your notice of deposition of Jerk, LLC. Jerk, LLC designates John
Fanning as a person who has knowledge on some of the matters specified in your attached notice. Rule 3.33(c} (1)
requires you to describe with reasonable particularity the matters on which examination is requested. While some of
the categories are reasonably particular, others are not. Based upon the information it has, Jerk, LLC believes that John
Fanning is the proper person to designate.

As we also discussed, we have agreed to July 28 as the date of that deposition, which is the day before Mr. Fanning’s
deposition in his personal capacity.

Also, } want to be clear that the designation of John Fanning under Rule 3.33(c }(1) is not a waiver of our objection
that some of the categories in the attached notice are not reasonably expacted to yield information relevant to the
allegations of the comnlaint, to the proposed relief, or to the defenses of any respondent. !t is also not an admission
that John Fanning is designated for any purpose other than that he has knowledge of some of the categories.

Maria Crimi Speth, Ese.

Jaburg & Witk, P.C.

3200 N. Centrai Ave., Suite 2000
Phoenix, AZ R3012

602-248-1089
602-248-0522 (fax)

www.jaburgwilk.com

This communication is intended only for the individual or entity to whom it is directed. Tt may contain information that is privileged,
confidential, or otherwise exempt from disclosure under applicable law. Dissemination, distribution, or copying of this communication
by anyone other than the intended recipient, or a duly designated employee or agent of such recipient, is prohibited. If you have
received this communication in eror, please notify us immediately by telephone at (602) 248-1000, or via c-mail. and delete this
message and all attachments thereto.
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From: Maria Crimi Speth <mcs@jaburgwilk.com>

Sent: Wednesday, July 30, 2014 4.27 PM

To: Schroeder, Sarah; Ortiz, Kelly; 'pcarr@eckertseamans.com’; Debra A. Gower:
vroy@eckertseamans.com'’

Cc: Yankilovich, Boris; Fang, Yan; Abbe, Kenneth; O'Brien, Kerry

Subject: RE: interrogatory response

Follow Up Flag: Follow up

Flag Status: Flagged

I don’t have any information that | am authorized to share with anyone.

MARIA CRIMI SPETH | Shearanolder | 602.248.1089

JABURG  WILK

I-LI-;J}

From: Schroeder, Sarah [mailto:SSCHROEDER @ftc.gov]

Sent: Wednesday, July 30, 2014 4:10 PM

To: Maria Crimi Speth; Ortiz, Kelly; 'pcarr@eckertseamans.com'; Debra A. Gower; 'vroy@eckertseamans.com'
Cc: Yankilovich, Boris; Fang, Yan; Abbe, Kenneth; O'Brien, Kerry

Subject: interrogatory response

Maria,

Jerk, LLC’s interrogatory response was due last week and we have not received anything. Do you know who
we can follow up with to discuss the status of Jerk’s interrogatory responsc?

From: Maria Crimi Speth [mailio:mes@ izhurowilk.com]

Sent: Wednesday, July 30, 2014 10:40 AM

To: Schroeder, Sarah; Crtiz, Kelly; 'pcarr@eckertseamans.com’; Debra A. Gower; 'vroy@eckertseamans.com'
Cc: Yankilovich, Boris; Fang, Yan; Abbe, Kenneth; O'Brien, Kerry

Subject: RE: Motion to withdraw as counsel

Sarah;

I am not available to meet and confer because | don’t represent any party.

MARIA CRIMI SPETH | Sharehold=r | 602.248.1089
: 3R
[ABURG ! WILK
AT oy ot L W n
From: Schroeder, Sarah [mailto:SSCHROEDER @ ftc.gov]
Sent: Wednesday, July 30, 2014 6:23 AM
To: Maria Crimi Speth; Ortiz, Kelly; 'pcarr@eckertseamans.com’; Debra A. Gower; 'vroy@eckertseamans.com'
Cc: Yankilovich, Boris; Fang, Yan; Abbe, Kenneth; O'Brien, Kerry
Subject: Re: Motion to withdraw as counsel




Maria,
| hope you had a good vacation.

lunderstand your frustration, but Complaint Counsel is obligated to share certain material with attorneys who have
entered an appearance in this matter. | again urge you to file a motion to withdraw or contact Chief Judge Chappell's
clerk. In the meantime, we will continue to satisfy our obligations under the rules. If you would prefer, we can send
material just to your legal assistant.

Also, we intend to file a motion for discovery sanctions pursuant to Rule 3.38. Please let me know when you are
available to meet and confer about this motion,

Best Regards
Sarah

From: Maria Crimt Speth [mailto;mcs@iaburawili.com]

Sent: Wednesday, July 30, 2014 12:19 AM

To: Schroeder, Sarah; Ortiz, Kelly; 'pcarr@eckertseamans.com’ (pcarr@eckstseamans.com)
<pcgrif@eackertseamens.com>; Debra A. Gower <dag®@izhurawilk.com>; vioy@ackertseamans.com
<vroyi@ecrertseamans.coms>>

Cc: Yankilovich, Boris; Fang, Yan; Abbe, Kenneth; O'Brien, Kerry

Subject: RE: Motion to withdraw as counsel

Sarah:

Fam back and trying to catch up. Your email below says the FTC administrative rules are unclear. | actually think they
are silent on the issue. Absent a rule stating otherwise, | have no reason to believe that | have to file a motion to
withdraw and | don’t plan to do so. | don’t represent this client any longer, | have ro authority to act on its behalf, and
there is no rule or any reference that would lead me to believe that | have to seek permission from the AL

MARIA CRIivil SPETH | Shareholder | 602.248.1089
IABURGC WILK

From: Schroeder, Sarah [mailto; SSCHROEDER ffte.qov]

Sent: Monday, July 21, 2014 10:27 AM

To: Maria Crimi Speth; Ortiz, Kelly; 'pcarr@eckertseamans.com’ (pcarr@erkertseamans.com); Debra A. Gower;
vrovi@ackertseamans. ccm

Cc: Yankilovich, Boris; Fang, Yan; Abbe, Kenneth; O'Brien, Kerry

Subject: Motion to withdraw as counsel

Thanks Maria. I know it’s a hassle, but you need to file a Motion to Withdraw as Counsel. When the FTC
administrative rules are unclear, Chief Judge Chappell has referred to the federal rules or the rules of other
courts for guidance. As you know, most courts requite attorneys who have entered an appearance to obtain the
Jjudge’s permission to withdraw as counsel. These rules are designed to prevent prejudice to the other

party. We would not oppose your motion to withdraw provided that vou give us contact information for Jerk,
LLC or the individual that you have been dealing with on behalf of Jerk. LLC, or successor counsel if you've
now been informed of one. We need this information to get a sense of how Jerk plans to proceed in the
litigation after your withdrawal, and more immediately, to confirm the corporate deposition set for next
Monday.



Best Regards,
Sarah

Sarah Schroeder, Attorney
Federal Trade Commission
901 Market Street, Suite 570
San Francisco, CA 94103
Phone: (415) 848-5186
Email: sschroederdniic.gov

From: Maria Crimi Speth [mailto:mcs@iaburgwilk.com]

Sent: Friday, July 18, 2014 6:36 PM

To: Ortiz, Kelly; ‘pcarr@eckertseamans.com' (pcarr@eckertseamans.com); Debra A. Gower; vroy@eckartseamans.com
Cc: Schroeder, Sarah; Yankilovich, Boris; Fang, Yan; Burke, Beatrice

Subject: RE: FTC Dkt#9361 In the Matter of Jerk LLC -

Counsel;

Please be advised that effective today, | no longer represent Jerk, LLC. As far as | can tell from the rules, there is no
withdrawal procedure in this forum so | consider this notice to be my removal from the matter. | do not know if Jerk,
LLC can or will obtain new counsel.

MARIA C_RIMI SPETH | Skarenoldar | 602.248.1089
IABURC WILK
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AL TRADE G

UNITED STATES OF AMERICA & ezt DoUERS
BEFORE THE FEDERAL TRADE COMMISSIAN

b 571203
COMMISSIONERS: Edith Ramirez, Chairwoman e S
Julic Brill STCRETARY

Maurcen K. Ohlhausen OR f Gl Nﬁ

Joshua D. Wright

In the matter of:

Jerk, LLC, a limited liability company, DOCKET NO. 9361
Also d/b/a JERK.COM, and
PUBLIC
John Fanning,
Individually and as a member of
Jerk, L1.C,

Respondents.

i il

NOTICE REGARDING REPRESENTATION
Counsel, Maria Crimi Speth and the law firm Jaburg & Wilk, P.C. hereby give

notice that as of July 18, 2014, they no longer represent Jerk, LLC.

Respectfully submitted,

/s/Maria Crimi Speth

Maria Crimi Speth

Jaburg & Wilk, P.C.

3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012

(602) 248-1089

(602) 248-0522

Dated: July 30, 2014

16855-16855-00002\MCS\DAGA1452031.1



CERTIFICATE OF SERVICE

I hereby certify that on July 30, 2014, I caused a true and accurate copy of the foregoing to be
served electronically through the FTC’s e-filing system and on July 30, 2014, I caused a true and
accurate copy of the foregoing to be served as follows:

One electronic courtesy copy to the Office of the Secretary:

Donald S. Clark, Secretary

Federal Trade Commission

600 Pennsylvania Avenue, N.-W., Room H-159
Washington, DC 20580

One paper copy and one electronic copy to the Office of the Administrative Law Judge:

The Honorable D. Michael Chappell

Chief Administrative Law Judge

600 Pennsylvania Avenue, N.E. Room H-110
Washington, DC 20580

One paper copy and one electronic copy to the Office of the Counsel for the Federal Trade

Commission:

Sarah Schroeder
SSCHROEDER @fte.gny
Yan Fang

Boris Yankilovich
byankilovichi@fte. gov
Federal Trade Commission
901 Market Street, Suite 670
San Francisco, CA 94103

One paper copy and one electronic copy to:

Peter F. Carr, I

Eckert, Seamans, Cherin & Mellott, LLC
Two International Place, 16th Floor
Boston, MA 02110

Email: pearii@eckertseamans.com

/s/Debra Gower

16855-16855-00002\MCSVDAG\1452031.1
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

Jerk, LLC, a limited liability company,

also d/b/a JERK.COM, and DOCKET NO. 9361

John Fanning,
individually and as a member of Jerk, LLC.

COMPLAINT COUNSEL’S NOTICE OF
RULE 3.33(c)(1) DEPOSITION OF RESPONDENT JERK, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 3.33(c)(1) of the Federal Trade
Commission’s Rules of Practice for Adjudicative Proceedings (16 C.F.R. § 3.33(c)(1}),
Complaint Counsel will take the deposition of Jerk, LL.C on the matters set forth below. Jerk,
LLC is required to designate to testify on its behalf one or more officers, directors, managing
agents, or other persons who have knowledge on the matters specified below. Pursuant to Rule
3.33(c)(1) and other applicably authority, Jerk, LLC’s designee(s) must testify regarding all
information known or reasonably available to Jerk, LLC.

1.

2.

The allegations in the Complaint.
The statements made in Jerk, LLC’s Answer.

Any and all bases for Jerk, LLC’s refusal to unequivocally admit every allegation in
the Complaint where Jerk, LLC has not done so.

Jerk, LLC’s affirmative defenses.
Any and all objections to the conduct relief Complaint Counsel seeks to obtain.

Jerk, LLC’s responses and documents produced in response to the Federal Trade
Commission’s July 27, 2012 Civil Investigative Demand.

The identities of persons who have formulated, controlled, directed, or had authority
to control Jerk, LLC since 2009.

CX0296-001



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22,

The identities of persons who have had an ownership interest or investments in Jerk,
LLC since 2009.

The identities of employees (including interns), independent contractors, and agents
of Jerk, LLC since 2009, and their respective roles or duties at Jerk, LLC.

Respondent John Fanning’s involvement with, work performed for or on behalf of, or
connection to Jerk, LLC.

Jerk, LLC’s use of and/or control over the Jerk.com domain name since 2009.

Jerk, LL.C’s use of and/or control over the www.jerk.com, www jerk.be, and
www.jerk.org URLs (collectively, the “Jerk.com website(s)”) since 2009.

The number of unique visitors to the Jerk.com website(s), in aggregate and on a
monthly and/or annual basis since 2009.

Technical information about the operation of and the display of individuals’ profiles
on the Jerk.com website(s).

The source of individuals’ profiles, including statements, images, and other content
associated with profiles, displayed on the Jerk.com website(s) since 2009.

The number of individuals® profiles displayed on the Jerk.com website(s) since 2009
containing content that was generated by Jerk.com users not associated with Jerk,
LLC and/or the Jerk.com website(s).

Jerk, LLC’s representations about the source of individuals® profiles, including
statements, images, and other content associated with user profiles, displayed on the

Jerk.com website(s) since 2009,

Jetk, LLC’s policies, procedures, and practices for displaying images of children in
profiles on the Jerk.com website(s).

Jerk, LLC’s role and/or work as a third-party application developer for the Facebook
platform.

Jerk, LL.C’s access to and use of Facebook users’ profiles.

Means by which consumers could contact Jerk, LLC to complain about content
displayed on the Jerk.com website(s) or request that content be removed from the
Jerk.com website(s).

Jerk, LLC’s policies, procedures, and practices for responding to and/or addressing

consumers® complaints about content displayed on the Jerk.com website(s) and/or
consumers’ requests that content be removed from the Jerk.com website(s).

-

CX0296-002



23. The benefits or features promised and/or delivered to consumers who purchased
membership subscriptions from the Jerk.com website(s).

24. The identities of consumers who purchased membership subscriptions from the
Jerk.com website(s).

25. The identities of consumers who paid money to contact Jerk, LLC through the
Jerk.com website(s).

26. The revenues, costs, and profits, including sources thereof, of Jerk, LLC since 2009.

This deposition will be held on July 28, 2014 at 8:30 a.m. (ET) at the United States
Attorney’s Office, John Joseph Moakley Federal Courthouse, 1 Courthouse Way, Suite 9200,
Boston, Massachusetts, or at such other time or place as the parties agree, before a person
authorized to administer oaths, and will be recorded by stenographic and videographic means.

Date: July 2, 2014 {s/ Sarah Schroeder
Sarah Schroeder (sschroeder@ftc.gov)
Yan Fang (vfang@ftc.gov)
Boris Yankilovich (byankilovich@fte.gov)
Western Region — San Francisco
Federal Trade Commission
901 Market Street, Suite 570
San Francisco, California 94103
Telephone: (415) 848-5100
Facsimile: (415) 848-5184
COMPLAINT COUNSEL

CX0296-003
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WITNESS:
STATEMENT

FEDERAL TRADE COMMISSICN

INDEX

EXAMINATION:
BY MS. SCHROEDER

EXHIBTIT:

Ex.
NONE

No.

Descripticn

Page

CX0297-001



10
11
12
13
14
15
16
17
18
15
20
21
22
23
24

25

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSICN

In the Matter of

Jerk, LLC, a limited liakility
company, also d/b/a JERK.COM, and

John Fanning,
Individually and as a member of
Jerk, LLC,

Monday, July 28, 2014
John Joseph Moakley
U.S5. Federal Courthouse
1 Courthouse Way
Boston, MA

8:30 a.m.

The above-entitled matter came con for
depositicn, pursuant to notice, at 8:30
a.m.

CX0297-002
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APPEARANCES:

ON BEHALF OF THE FEDERAL TRADE COMMISSION:
SARAH SCHROEDER, ESQ., Federal Trade
Commission, 901 Market Street, Ste 570,

San Francisco, CA 94103,
sschroederfftc.gov

415-848-518¢,

CX0297-003
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PROCEEDTINGS

MS. SCHRCEDER: Counsel for the
Federal Trade Commission served a
depcosition notice on Jerk, LLC, setting a
depcsition for July 28th, 2Cl4, at 8:30
a.m. at 1 Courthouse Way, Ste 9200, in
Boston, Massachusetts.

Counsel for Jerk, LLC, represented
that Mr. John Fanning would attend the
deposition as Jerk, LLC's corporate
representative.

Today's date is July 28th, 2014.
The time i1s approximately 8:55 a.m. We
are at 1 Courthecuse Way, Suite 2200, in
Boston, Massachusetts. A4 representative
from Jerk, LLC, is not present for the
deposition. This concludes the
depositiocn.

(The proceedings adjourned

at 9:04 a.m. |

CX0297-004
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CERTIFICATION CF REPORTER

DOCKET NUMBER: 9361

CASE TITLE: In the Matter of Jerk, LLC, a
limited liability company, also d/b/a
JERK.COM, and John Fanning, individually

and as a member of Jerk, LLC,

I HEREBY CERTIFY that the
transcript contained herein is a full and
accurate transcript of the notes taken by
me at the hearing on the above cause
before the FEDERAL TRADE COMMISSION, to

the best of my knowledge and belief.

DATED: July 29, 2014

CAROL DiFAZIC,

CSR, RPR

CX0297-005
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

Jerk, LLC, a limited liability company,

also d/b/a JERK.COM, and DOCKET NO. 9361

John Fanning,
individually and as a member of Jerk, LLC.

COMPLAINT COUNSEL’S NOTICE OF
RULE 3.33(c)(1) DEPOSITION OF RESPONDENT JERK, LLC

PLEASE TAKE NOTICE that, pursuant to Rule 3.33(c)(1) of the Federal Trade
Commission’s Rules of Practice for Adjudicative Proceedings (16 C.F.R. § 3.33(c)(1)),
Complaint Counsel will take the deposition of Jerk, LL.C on the matters set forth below. Jerk,
LLC is required to designate to testify on its behalf one or more officers, directors, managing
agents, or other persons who have knowledge on the matters specified below. Pursuant to Rule
3.33(c)(1) and other applicably authority, Jerk, LLC’s designee(s) must testify regarding all
information known or reasonably available to Jerk, LLC.

L.

2.

The allegations in the Complaint.
The statements made in Jerk, LL.C’s Answer.

Any and all bases for Jerk, LLC’s refusal to unequivocally admit every allegation in
the Complaint where Jerk, LLC has not done so.

. Jerk, LLC’s affirmative defenses.

Any and all objections to the conduct relief Complaint Counsel seeks to obtain.

Jerk, LLC’s responses and documents produced in response to the Federal Trade
Commission’s July 27, 2012 Civil Investigative Demand.

The identities of persons who have formulated, controlled, directed, or had authority
to control Jerk, LLC since 2009,



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

The identities of persons who have had an ownership interest or investments in Jerk,
LLC since 2009.

The identities of employees (including interns), independent contractors, and agents
of Jerk, LLC since 2009, and their respective roles or duties at Jerk, LL.C.

Respondent John Fanning’s involvement with, work performed for or on behalf of, or
connection to Jerk, LLC.

Jerk, LL.C’s use of and/or control over the Jerk.com domain name since 2009,

Jerk, LLC’s use of and/or control over the www . jerk.com, www jerk.be, and
www.jerk.org URLs (collectively, the “Jerk.com website(s)”) since 2009.

The number of unique visitors to the Jerk.com website(s), in aggregate and on a
monthly and/or annual basis since 2009.

Technical information about the operation of and the display of individuals’ profiles
on the Jerk.com website(s).

The source of individuals’ profiles, including statements, images, and other content
associated with profiies, dispiayed on the Jerk.com website(s) since 2009.

The nurber of individuals® profiles displayed on the Jerk.com website(s) since 2009
containing content that was generated by Jerk.com users not associated with Jerk,
LLC and/or the Jerk.com website(s).

Jerk, LLC’s representations about the source of individuals® profiles, including
statements, images, and other content associated with user profiles, displayed on the
Jerk.com website(s) since 2009.

Jerk, LLC’s policies, procedures, and practices for displaying images of children in
profiles on the Jerk.com website(s).

Jerk, LLC’s role and/or work as a third-party application developer for the Facebook
platform.

Jerk, LLC’s access to and use of Facebook users’ profiles.

Means by which consumers could contact Jerk, LLC to complain about content
displayed on the Jerk.com website(s) or request that content be removed from the
Jerk.com website(s).

Jerk, LLC’s policies, procedures, and practices for responding to and/or addressing

consumers’ complaints about content displayed on the Jerk.com website(s) and/or
consumers’ requests that content be removed from the Jerk.com website(s).

2-



23. The benefits or features promised and/or delivered to consumers who purchased
membership subscriptions from the Jerk.com website(s).

24. The identities of consumers who purchased membership subscriptions from the

Jerk.com website(s).

25. The identities of consumers who paid money to contact Jerk, LLC through the

Jerk.com website(s).

26. The revenues, costs, and profits, including sources thereof, of Jerk, LLC since 2009.

This deposition will be held on August 27, 2014 at 9:30 a.m. (PT) at the Fedral Trade
Commission, 901 Market Street, Suite 570, San Francisco, CA 94103, or at such other time or
place as the parties agree, before a person authorized to administer oaths, and will be recorded by

stenographic means,

Date: August 18, 2014

/s/ Sarah Schroeder

Sarah Schroeder (sschroeder{@ftc.gov)
Yan Fang (yvfang@ftc.gov)

Boris Yankilovich (byankilovich@ftc.gov)
Western Region — San Francisco
Federal Trade Commission

901 Market Street, Suite 570

San Francisco, California 94103
Telephone: (415) 848-5100

Facsimile: (415) 848-5184
COMPLAINT COUNSEL
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UNITED STATES OF AMERICA

1223141

BEFORE TEE FEDERAL TRADE COMMISSION

In the Matter of ]

JERK, LLC, a limited liability company, |

also d/b/a JERK.COM, and | Docket No. 9361

JOHN FANNING,
individually and as & member of

JERK, LLC. )

Wednesday, August 27, 2014

901 Market Street, San Francisco, California

The above-entitled matter came on for

investigational hearing, pursuant teo notice,

at 9:33 a.m.



1 APPEARANCES:

2 ON BEHALF OF THE FEDERAL TRADE COMMISSION:
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YAN FANG, ATTORNEY

Tederal Trade Commisslion

901 Market Street, Suite 570

San Francisco, Califcrnia 94103
415.848.5100 Fax 415.848.5184
BE-mail: yfang@ftc.gov
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PROCEEDTINGS

MS. FANG: Complaint counsel for the Federal
Trade Commission served a Rule 3.33(C) (1) deposition
notice on Jerk LLC setting a deposition for August 27,
2014 at 9:30 a.m. Pacific time at the Federal Trade
Commission's office at 901 Market Street, Suite 570,

San Francisco, California 94103.

Along with the deposition notice complaint
counsel included a copy of Chief Judge Chappell's August
15, 2014 order instructing that Jerk LLC is still
reguired to produce an individual to testify as to the
matters known or reasonably available to the organization
in response to complaint counsel's 3.33(C) (1) deposition
notice.

Complaint counsel noticed Jerk LLC by serving
the notice package with the deposition notice and Chief
Judge Chappell's order on Jerk LLC's registered agent,
National Registered Agents, Inc. via Federal Express at
160 Greentree Drive, Suite 101, in Dover, Delaware,
19904. The package to National Registered Agents was
signed for on August 20th, 2014.

Complzint counsel also sent the notice package
to Jerk LLC by certified mail to Jerk LLC's address at

P.O. Box 5277, Hingham, Massachusetts 02043, and by
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Federal Express to Jerk LLC's address at 165 Nantasket
Avenue, Hull, Massachusetts 02043.

In addition, complaint counsel e-mailed the
notice to Maria Speth, counsel who previously entered an
appearance for Jerk LLC. Complaint c¢ounsel alsc e-mailed
the notice to Peter Carr, counsel for John Fanning.
During discovery Maria Speth had designated John Fanning
as a person with some knowledge abkout the matters
specified in complaint counsel's deposition notice.

Teday's date is August 27th, 2014. The time is
9:33 a.m. Pacific time. We are at 901 Market Street,
Suite 570, San Francisco, California 94103. A
representative from Jerk LLC is not present for the
deposition. No one from Jerk LLC has notified complaint
counsel of any reascn for the absence of a representative
at this deposition. Because no representative from Jerk
LLC is present, this deposition will now conclude at

9:34.
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CERTIFICATION OF REPORTER
DCCKET/FILE NUMBER: 9361
CASE TITLE: FTC vs. JERK, LLC; JOHN FANNING

DATE: 8/27/14

I HEREBY CERTIFY that the transcript contained
herein is a full and accurate transcript of the notes
taken by me at the hearing on the above cause before the
FEDERAL TRADE COMMISSION to the best of my knowledge and

belief.

DATED: 8/28/2014

THERESA A. NARDELLO

CALTEFORNIA CSR 9966
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Edith Ramirez, Chairwoman
Julie Brill
Maurcen K. Ohlhausen
Joshua D. Wright

In the matter of:

Jerk, LLC, a limited liability company, DOCKET NO. 9361
Also d/b/a JERK.COM, and
PUBLIC
John Fanning,
Individually and as a member of
Jerk, LLC,

Respondents.

|
i il i i R A e N

JERK, LLC's RESPONSES TO COMPLAINT COUNSEL’S
FIRST REQUESTS FOR ADMISSIONS

Pursuant to Rule 3.32(b), Jerk, LLC (“Jerk™) provides the following

responses to Complaint Counsel’s First Requests for Admissions:

1. Respondents have operated the website Jerk.com.
Deny.

2. Respondents have controlled or have had the authority to control the
content displayed on Jerk.com.

Deny.

16853-16855-00002\NDMINDM11398565.1



3. Respondents have rented the domain name Jerk.com from Louis Lardas.
Deny.

4. Jerk, LLC’s has represented P.O. Box 277, Hingham, MA 02043 as a
business address.

Admit.
5.  John Fanning has had authority to control Jerk, LLC.
Deny.

6.  John Fanning hired Harvard Business Services to incorporate Jerk, LLC
and serve as Jerk, LLC’s registered agent.

Deny.

7. John Fanning has controlled a bank account for Jerk, LLC at Bank of
America, N.A.

Deny.
8.  John Fanning has controlled a PayPal, Inc. account for Jerk, LLC.

Object to the term “controlled” as ambiguous. Notwithstanding the
objection, Respondent denies.

9.  John Fanning has hired Stripe, Inc. to process payments from consumers
to Jerk, LLC.

Deny.

10. John Fanning has hired Immedion to provide data hosting services for
Jerk, LLC.

Deny.
11.  John Fanning has rented P.O. Box 277, Hingham, MA 02043.

Deny.
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12. John Fanning has solicited persons to invest in Jerk, LLC.
Deny.

13. John Fanning has supervised persons working for or on behalf of Jerk,
LLC.

Deny.

14, John TFanning has corresponded through the email address
sunnort{@icrli.com.

Deny.

15. John Fanning has received complaints from consumers regarding
L
Jerlz.con.

Deny.

16. John Fanning has ordered the removal of at least one profile from
Jerk.com after receiving a consumer removal request.

Deny.
17. Jerlcom has displayed millions of unique profiles about persons.

Objections: (1) The term “profile” is undefined and ambiguous. (2) This
information was as readily available to the FTC at Jerk.com and the burden of
deriving or ascertaining whether the “Jerk.com has displayed millions of unique
profiles about persons” is substantially same for the FTC as for Jerk. (3) This
Request for Admission is an improper attempt by the FTC to shift the burden of
proof from the FTC to Jerk. Notwithstanding the objection, Respondent Jerk,
LLC denies.

18. Respondents have represented to consumers that users create all the profiles
that appear on Jerk.com.

Deny.
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19.  The majority of profiles on Jerk.com reflect 0/0 votes for the Jerk/Not a
Jerk votes tally.

Objections: (1) The term “profile” is undefined and ambiguous. (2) This
information was readily available to the FTC at Jerk.com and the burden of
deriving or ascertaining whether the “majority of profiles on Jerk.com reflect 0/0
votes for Jerk/Not a Jerk votes tally” is substantially same for the FTC as for
Jerk. (3) This Request for Admission is an improper attempt by the FTC to shift
the burden of proof from the FTC to Jerk. Notwithstanding the objection,
Respondent Jerk, LLC denies.

20. The majority of profiles on Jerk.com have not contained comments about
the profiled subject.

Objections: (1) The term “profile” is undefined and ambiguous. (2) This
information was readily available to the FTC at Jerk.com and the burden of
deriving or ascertaining whether the “majority of profiles on Jerk.com have not
contained comments about the profiled subject” is substantially same for the FTC
as for Jerk. (3) This Request for Admission is an improper attempt by the FTC
to shift the burden of proof from the FTC to Jerk. Notwithstanding the
objection, Respondent Jerk, LLC denies.

21. Respondents have created the majority of profiles on Jerk.com.

Objection. The term “created” and “profile” is undefined and ambiguous.
Notwithstanding the objection, Respondent Jerk, LLC denies.

22. Respondents have created profiles on Jerk.com without the authorization
of the profiled subject.

Objections: (1) The term “profile” is undefined and ambiguous. (2)
Whether Jerk “created ‘profiles’ on Jerk.com without authorization of the
profiled subject” is neither relevant to, nor reasonably expected to yield
information relevant to, whether Jerk made alleged deceptive representations
regarding the “source of Jerk content” or “Jerk memberships.” See Rule
3.31(c)(1), 3.32(a). Notwithstanding the objection, Respondent Jerk, LLC denies.

23. Respondents have hired a Romanian company called Software Assist to
design Jerl.com.

Deny.
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24. Respondents’ agent(s) have registered the following applications with
Facebook: Jerk.com, Jerk2.com, Jerk3.com, Jerk4.com, and Jerk.be.

Objection. Whether Jerk registered the above applications with Facebook
is neither relevant to, nor reasonably expected to yield information relevant to,
whether Jerk made alleged deceptive representations regarding the “source of
Jerk content” or “Jerk memberships.” See Rule 3.31(c)}(1), 3.32(a).
Notwithstanding the objection, Respondent Jerk, LI.C denies.

25. Respondents’ agent(s) have downloaded names and images of Facebook
users by accessing Facebook’s application programming interfaces.

Deny.

26. Respondents have created profiles on Jerk.com using names and images
that Respondents’ agent(s) obtained from Facebook.

Objection. The term “create” and the term “profile” is undefined and
ambiguous. Notwithstanding the objection, Respondent Jerk, LLC denies.

27. Facebook disabled the applications jerk.com, Jerk2.com, Jerk3.com,
sericd.com, and Jerk.be.

Objection. Whether Jerk disabled the above applications with Facebook is
neither relevant to, nor reasonably expected to yield information relevant to,
whether Jerk made alleged deceptive representations regarding the “source of
Jerk content” or “Jerk memberships.” See Rule 3.31(c)(1), 3.32(a).
Notwithstanding the objection, Respondent Jerk, LLC denies.

28. Respondents have posted user names and images obtained from Facebook
on Jerk.com in violation of Facebook’s policies.

Objection. Whether Jerk violated Facebook’s policies is neither relevant
to, nor reasonably expected to yield information relevant to, whether Jerk made
alleged deceptive representations regarding the “source of Jerk content” or “Jerk
memberships.” See Rule 3.31(c)(1), 3.32(a). Notwithstanding the objection,
Respondent denies the allegation.

29.  The only method presented on Jerk.com for consumers to contact Jerk.com
or Jerk, LLC has been through the “Contact” link on Jerk.con.

Objection. Whether the “only method presented on Jerk.com for

consumers to contact Jerk.com or Jerk, LL.C has been through the ‘Contact’ link
on Jerk.com” is neither relevant to, nor reasonably expected to yield information
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relevant to, whether Jerk made alleged deceptive representations regarding the
“source of Jerk content” or “Jerk memberships.” See Rule 3.31(c)(1), 3.32(a).
Notwithstanding the objection, Respondent denies the allegation.

30. Jerk.com, including on its “Contact Us” webpage, has not displayed any
physical address, email address, or telephone number for jerk.com or Jerk, LLC.

Objection. Whether “Jerk.com...has not displayed any physical address,
email address, or telephone number for Jerk.com or Jerk, LLC” is neither
relevant to, nor reasonably expected to yield information relevant to, whether
Jerk made alleged deceptive representations regarding the “source of Jerk
content” or “Jerk memberships.” See Rule 3.31(c)(1), 3.32(a).

Notwithstanding the objection, Respondent denies the allegation.

31. Jerk.com’s “Contact Us” webpage has offered consumers the ability to
submit a message to Jerk.com for a $25 fee.

Objection. Whether “Jerk.com’s ‘Contact Us’ webpage has offered” non-
members “the ability to submit a message to Jerk.com for a $25 fee” is neither
relevant fo, nor reasonably expected to yield information reievant to, whether
Jerk made alleged deceptive representations regarding the “source of Jerk
content” or “Jerk memberships.” See Rule 3.31(c)(1), 3.32(a). Furthermore, Jerk
denies it cost a jerk.com user $25.00 to send a single message to jerk.com. A
Jerk.com user may email the website at support@jerk.com or utilize jerk.com’s
paid support feature, which costs $25.00. Notwithstanding the objection,
Respondent Jerk, LL.C denies.

32. Respondents have sold to consumers $30 membership subscriptions to
Jerk.com.

Deny.

33. Respondents have represented to consumers that the $30 membership
subscription to Jerk.com would offer subscribing consumers the ability to manage their
reputations and to resolve disputes with people with whom they are in conflict.

Deny.
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34. Compared with consumers who did not buy the $30 membership
subscription to Jerk.com, those who did buy the membership did not obtain from
Respondents any additional ability to manage their reputations and to resolve disputes
with people with whom they are in conflict.

Deny.

Respectfully submitted,

JERK, LLC

By its attorneys,

{s/ Maria Crimi Speth

Maria Crimi Speth

Jaburg & Wilk, P.C.

3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012

(602) 248-1089

(602) 248-0522

Dated: May 29, 2014

CERTIFICATE OF SERVICE

I hereby certify that on May 29, 2014, I caused a true and accurate copy of the foregoing to

be emailed to:

Sarah Schroeder
SSCHROEDER (e gov
Yan Fang

viang/@ftc.gov

Kerry O’Brien
kobrien(@fte. gov

Boris Yankilovich
byankilovich{@ftc.oov
Federal Trade Commission
901 Market Street, Suite 670
San Francisco, CA 94103
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Peter F. Carr, II
PCarrieckertseamans.com

Eckert, Seamans, Cherin & Mellott, LLC
Two International Place, 16th Floor
Boston, MA 02110

/s/Debra Gower

Debra Gower

Jaburg & Wilk, P.C.

3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012

(602) 248-1089

(602) 248-0522
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UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSIO

COMMISSIONERS: Edith Ramirez, Chairwoman 570063
Julie Brill Mg -

Maureen K. Ohlhausen e SECHETRRY .

Joshua D. Wright UR ; G ! NA L

In the matter of:

Jerk, LLC, a limited liability company, DOCKET NO. 9361
Also d/b/a JERK.COM, and
PUBLIC
John Fanning,
Individually and as a member of
Jerk, LLC,

Respondents.

i U N )

ANSWER OF RESPONDENT JERK, LLC

For its Answer to the Complaint, Jerk, LLC responds as follows:

1. Respondent Jerk, LLC admits that Respondent Jerk, LLC, is a Delaware limited
liability company but denies the remaining allegations of Paragraph 1 of the Complaint.

2. Respondent Jerk, LLC admits that Respondent John Fanning has done business at
165 Nantasket Avenue, Hull, MA 02045 but denies the remaining allegations of
Paragraph 2 of the Complaint.

3. Respondent Jerk, LLC admits the allegation contained in Paragraph 3 of the
Complaint.

4. Respondent Jerk, LLC admits that on Jerk.com, users could create profiles of other
people using the "Post a Jerk" feature. Respondent Jerk, LLC denies the remaining

allegations in Paragraph 4 of the Complaint.
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5. Respondent Jerk, LLC admits that Respondent Jerk, LLC earned revenue by
selling memberships for $30, by charging consumers a $25 customer service fee to
contact jerk.com, and by placing third-party advertisements on jerk.com. Respondent
Jerk, LLC denies the remaining allegations of Paragraph 5 of the Complaint.

6. Respondent Jerk, LLC denies that many profile subjects were identified as a "Jerk"
or "not a Jerk" but admits the remaining allegations of Paragraph 6 of the Complaint.

. Respondent Jerk, LLC, lacks sufficient knowledge to admit or deny the allegations
set forth in Paragraph 7 of the Complaint and accordingly denies the same.

8. Respondent Jerk, LLC denies the allegations contained in Paragraph 8 of the
Complaint.

9. Respondent Jerk, LLC denies that it represented that profiles reflected the views of
other Jerk users. Respondent Jerk, LLC, lacks sufficient knowledge to admit or deny the
remaining allegations set forth in Paragraph 9 of the Complaint and accordingly denies
the same.

10.  Respondent Jerk, LLC denies that Respondents created the vast majority of
profiles using improperly obtained Facebook information. Respondent J erk, LLC, lacks
sufficient knowledge to admit or deny that Facebook is a social network that currently has
over 1.2 billion members and accordingly denies the same. Respondent Jerk, LLC admits
that Facebook permits third-party developers to integrate websites and applications with
Facebook. Respondent Jerk, LLC admits that Developers can access data for all
Facebook users through Facebook’s application programming interfaces (“APIs”), which
provide sets of tools developers can use to interact with Facebook. Respondent Jerk,
LLC denies that developers that use the Facebook platform must agree to Facebook's
policies, which include (1) obtaining users' explicit consent to share certain Facebook
data; (2) deleting information obtained through Facebook once Facebook disables the

developers' Facebook access; (3) providing an easily accessible mechanism for
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consumers to request the deletion of their Facebook data; and (4) deleting information
obtained from Facebook upon a consumer's request.

11.  Respondent Jerk, LLC denies the allegations contained in Paragraph 11 of the
Complaint.

12. Respondent Jerk, LLC denies that Respondents represented that, by purchasing a
subscription to Jerk, users obtained "additional paid premium features,”" including the
ability to dispute information posted on Jerk and receive fast notifications and special
updates. Respondent Jerk, LLC admits that consumers subscribed by paying $30 for a
standard membership. Respondent Jerk, LLC, lacks sufficient knowledge to admit or
deny that numerous consumers believed that purchasing a Jerk membership would permit
them to alter or delete their Jerk profile and dispute false information on their profile and
accordingly denies the same. Respondent, Jerk, LLC denies that in numerous instances,
consumers who paid for a standard membership received nothing from respondents in
exchange for their payment of the membership fee.

13.  Respondent Jerk, LLC admits that some consumers contacted Jerk’s registered
agent or web host and requested that respondents delete their photo, or a photo of their
child, which was originally posted on Facebook, but lacks sufficient knowledge or
information to know whether they were savvy. Respondent Jerk, LLC denies that
Respondents made 1t difficult for consumers to contact Jerk. Respondent Jerk, LLC
denies that Respondents charged consumers a $25 fee to email Jerk’s customer service
department. Respondent Jerk, LLC lacks sufficient knowledge or information to know
whether numerous consumers were hesitant to provide their credit card information to
Jerk. Respondent Jerk, LLC, lacks sufficient knowledge to admit or deny that in
numerous instances, Jerk did not respond to consumers’ requests and did not remove their
photos from Jerk’s website and accordingly denies the same.

14.  Respondent Jerk, LLC denies that Respondents were unresponsive to law

enforcement requests to remove harmful profiles. Respondent Jerk, LLC lacks sufficient
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knowledge to admit or deny that in at least one instance, Respondents ignored a request
from a sheriff’s deputy to remove a Jerk profile that was endangering a 13-year old girl.
15.  Respondent Jerk, LLC denies the allegations contained in Paragraph 15 of the
Complaint.

16.  Respondent Jerk, LLC denies the allegations contained in Paragraph 16 of the
Complaint.

17. Respondent Jerk, LLC denies the allegations contained in Paragraph 17 of the
Complaint.

18.  Respondent Jerk, LLC denies the allegations contained in Paragraph 18 of the
Complaint.

19.  Respondent Jerk, LLC denies the allegations contained in Paragraph 19 of the
Complaint.

Affirmative Defenses
First Affirmative Defense

The Complaint fails to state a claim upon which relief may be granted.

Second Affirmative Defense
The Commission has exceeded and/or abused its statutory and regulatory authority
1 bringing the Complaint against Respondent.

Third Affirmative Defense

Any njury or harm to any individual consumer or to the public in general alleged
by the Commission in the Complaint was caused by the acts or omissions of a third-party

over which Respondent had no authority or control.
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Fourth Affirmative Defense

The regulations upon which the Federal Trade Commission relies canmot be
applied in a manner as to restrict or prohibit free speech under the First Amendment.

Fifth Affirmative Defense

The requested relief is not in the public interest.

Sixth Affirmative Defense

No representation alleged to be deceptive is a material representation, omission or

practice likely to affect a consumer’s conduct.

Respectfully submitted,
JERK, LLC
By its attorneys,

/s/ Maria Crimi Speth

Maria Crimi Speth

Jaburg & Wilk, P.C.

3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012

(602) 248-1089

(602) 248-0522

Dated: May 19,2014
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CERTIFICATE OF SERVICE

I hereby certify that on May 19, 2014, T caused a true and accurate copy of the foregoing to
be served electronically through the FTC’s e-filing system and on May 19, 2014, [ caused a true and
accurate copy of the foregoing to be served as follows:

One electronic courtesy copy to the Office of the Secretary:

Donald S. Clark, Secretary

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Room H-159
Washington, DC 20580

Email: secrcterviafte.qov

One paper copy and one electronic copy to the Office of the Administrative Law Judge:

The Henorable D. Michael Chappell

Chief Administrative Law Judge

600 Pennsylvania Avenue, N.E. Room H-110
Washington, DC 20580

Bmail: oeliGfte.cov

One paper copy and one electronic copy to the Office of the Counsel for the Federal Trade

Comrmission:

Sarah Schroeder

Yan Fang

Kerry O’Brien

Federal Trade Commission

901 Market Street, Suite 670

San Francisco, CA 94103

Email: sschroeder{itc.gov
viang@ftc.gov
kohrien/anflc.gov

One paper copy and one electronic copy to:

Peter F. Carr, 1I

Eckert, Seamans, Cherin & Mellott, LL.C
Two International Place, 16th Floor
Boston, MA 02110

Email: pearrieckertseamans.com
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Dated: May 19, 2014
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/s/ Maria Crimi Speth

Maria Crimi Speth

Jaburg & Wilk, P.C.

3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012

(602) 248-1089

(602) 248-0522
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FEDERAL TRADE COMMISSION

In the Matter of ) Docket No.

Jerk, LLC, a limited ]
liability company, also )
d/b/a JERK.CCM, and John )
Fanning, individually and as |
a member of Jerk, LLC, )

Respondents. !

DEPOSITION OF MARIA CRIMI SPETH
October 7, 2014
10:02 a.m,

Phoenix, Arizocna

Reported by: Gary W. Hill, RMR, CRR

9361
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WITNESS

I NDEZX

MARIA CRIMI SPETH

Examination by Mr. Yankilovich

Exhikit

CX0072

CX0527

CX0528

CX05029

CX0531

CX0745

CX0747

CX0748

CX0750

INDEX TO EXHIBITS
Description

E-mail dated May 30, 2014, from
Fanning to Speth re: Videos

Redacted E-mail string between
Speth and Lardas

Letter dated January 16, 2013,
from Speth to Bommel

Letter dated January 17, 2013,
from Speth Lo Jepsen

Letter dated February 7, 2013,
from Speth to Lerner

E-mail from Rand Tara to
support@ijerk.com dated
November 16, 2012

E-mail string re: Removal of
Nelson Gepayo

E-mail and correspondence
re: Garrick Bernstein

E-mail string between Speth
and Candice Leontyuk

PAGE

Page

169

159

74

73
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71

91

95

119
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E-mail string
re: Christiane Campbell

E-mail letter from Speth to
McLeod-Lofquist

E-mail string between Speth
and Vasso Xanistra

E-mail string re: Removal of
posting of Naissan Vahman
on jerk.com

E-mail string re: jerk.com and

cancer patient

E-mail string bestween Speth
and Christiane Campbell
FE-mail string re: Remcval of
posting of Naissan Vahman

on jerk.com

E-mail string re: Removal of
name and image of. Mariana
Carlito from Jjerk.com

E-mail string between Speth
and Kellye Washington

Redacted E-mail string
re: Miri Ben-Dat

Redacted E-mall from Diana A.

to Speth

Redacted E-mail frcm Hailey
Hodinski, RN

Bank Statement for Jerk, LLC,
May 2012

Bank Statement for Jerk, LLC,
June 2012

Page
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Bank Statement for Jerk, LLC
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Deposition of MARIA CRIMI SPETH, was
taken on October 7, 2014, at the U.S. Courthouse and
Federal Building, 230 North First Avenue, Phoenix,
Arizona, commencing at the hour of 10:02 a.m., before
Gary W. Hill, a Registered Professional Reporter and
Arizona Certified Reporter, in and for the State of

Arizona.

APPEARANCES:
ON BEHALF OF THE FEDERAL TRADE COMMISSION:

BORIS YANKILOVICH, ESQ.

ERIC D. EDMONDSON, ESQ.

Federal Trade Commission
Western Region - San Francisco
901 Market Street, Suite 570

San Francisco, California 24103
{415) 848-518¢
byankilovich@ftc.gov

ON BEHALF OF RESPONDENT (JOHN FANNING) :

PETER F. CARR, TI, ESQ. (Via phene)
Eckert Seamans Cherin & Mellott, LLC
Two International Place

16th Floor

Bcston, Massachusetts 02110

(617) 342-6857
rcarrldeckertseamans. com

(Appearing from 10:49 a.m. to 12:41 p.m.

via teleconference. |
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MARIA CRIMI SPETH,

called as a witness herein, having been first duly

sworn by the Certified Reporter to speak the whole
truth and nothing but the truth, was examined and
testified as follows:

EXAMINATION
BY MR. YANKILOVICH:

Q Good morning, Ms. Speth. I1'm Boris
Yankilovich with the Federal Trade Commission. If you
could, please state and spell your full name for the
record.

A Maria, M-A-R-I-A; Crimi, C-R-I-M-I; Speth,
S-P-E-T-H.

Q If you ceculd, please state your business
address,

A It is 3200 North Central Avenue, Suilte 2000,
Phoenix, Arizona, 85012.

Q And you're not represented by counsel here
today; is that right?

A I am not.

Q Have you ever had your deposition taken
before?

A Yes.

o How many tLimes?
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A I don't know.

Q Can you approximate?

P2y Maybe twice.

Q Do you remember the cases?

A Oh, are you kidding me? Yes.

Q What were the cases?

2y Ch, let's see, I was 17 years old in a car

accident on Long Island. How much more do you want
about that?

Q That's fine. What about the other ocne?

A I cannot remember if it was a deposition or if
it was at a, like a preliminary injunction hearing; but
I testified, I think it was in court. I don't think it
was a deposition. So actually I can only think of one
because the other one that I'm thinking of, I'm pretty
sure was in court and not a deposition.

Q Do you remember that court, the case and that

court testimony?

A Do I remember it? Yes.

Q What is the case?

A I'm not going to answer that guesticn. That
involved a client, another client that -- I'm ethically

prohibited from talking about cases of my clients and I
won't do that. So it was a client of mine. I was

testifying for a client of mine. Therefore, I'm
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ethically prohibited from answering.

Q 50, but you were testifying in a public court
hearing?

A Correct, yes.

Q Can you tell us what court that was in?

A Yes. I believe it was in the United States

District Court for the District of Arizona.

Q Do you remember what year that was in?
A Prokably three years ago.
Q And so the, and the basis that you can't

identify the case is what again?

A The Arizona Ethics Rules, the Rules of
Professicnal Responsibility.

Q What specifically about the rules prohibits
vyou from identifying that case?

A I am prohibited from talking about or
revealing any information regarding the representaticn
of a client unless the ¢lient gives me informed consent
or unless the disclosure is impliedly authorized in
order to carry out the representation, or otherwise
permitied by the Rules of Professicnal Conduct. 2&nd
none of those exceptions exist in what you just asked
me.

Q And your belief is that identifying the name

of that case would viclate that rule?
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pa T don't think it's my belief. I think it

would viclate that rule.

Q Any other reascn why you can't identify —-
A No.
Q Okay. Have you testified in court in any

other proceeding?

A I did. Yes.

Q What was that other proceeding?

A T testified in a case in Texas last year on
behalf of the United States government as a government
witness, and the case was the United States versus

Darren Chaker. C-H-A-K-E-R, I think it's spelled.

Q In what capacity were you testifying?
2\ As a witness.
Q S50 this was a criminal prosecution?
A I believe so. I'm not a criminal attorney.
It was a criminal case. I'm not -- it had something to

do with revoking a bond or something like that, but I'm
not really up on criminal jargen.

Q 30 besides that, have you testified in any
other court proceeding?

A Not that I can remember.

Q So let me lay out some of the ground rules
which will undoubtedly be very familiar to you. Here

at the deposition I will ask the questions, pose them
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before you answer. The answers will be under the oath

that you just took. Do you understand that?

A I do.

Q And do you understand that you must answer
truthfully?

A I understand that T must answer truthfully if
you're not asking a question that's privileged, vyes.

Q Ckay. And do you understand that you must
answer completely?

A Again, T understand I should answer completely
unless you're asking a question to which my answer
would be covered by a privilege.

Q Okay. And 1f you need to refer to any
documents in answering, would you please let me know?

A sSure.

Q If you don't understand any question that I
may ask, <an you please ask me to clarify that
cquestion?

yiy Yes, of course.

Q Can you please speak clearly and vocalize your
answer for the record and the court reportexr?

A Yes.

Q If opposing counsel, should opposing counsel

show, object, you must still answer my question unless

you are instructed by ccunsel to not answer. Do you

10
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understand that?

iy I disagree. I will not answer any questions
that impinge on the attorney-client privilege and
nobody needs to instruct me cn that. T have my own
ethics rules to follow.

Q Okay. Well, to the extent that you believe an
answer ilmpinges on the attorney-client privilege, you
must still answer with that assertion. You must let me

know that you believe that my question impinges on the

privilege.
A Yes, of course.
Q Okay. Please feel free to ask for breaks at

any time, but as is customary, please don't ask for a
break with a question pending. Do you understand that?

A I understand.

Q Do you understand asll of the instructicns Lhat
I just gave you?

A I do.

”} Apologies for the following line of guestions.
T'm sure you ask them and they're very awkward for both
the person asking and the person answering. Do you
happen to be ill today?

A I am not.

Q Are you currently under the influence of any

substance, whether it's medication, drugs, alcchol or
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anything else that may make it difficult for you to
remember today?

A No.
Q Are you under the influence of any substance

that may make it difficult for you to answer truthfully

today?
A No.
Q Are you under the influence of any substance

that may make 1t difficult for you to answer accurately

today?
A No.
0 I1f during the course of the day vyour ability

to remember and answer truthfully or answer accurately
becomes inhibited, can you please let me know?

A Yes.

Q Is there any reason why vou cannot give full,
complete and accurate testimony today?

A Again, if your questions involve something
that would be protected by an ethics rule, then I will
not give answers to that.

Q Okay. And you will alert me if that's the
basis for your refusal to give answers, correct?

A Yes, of course.

Q Okay. Did you consult with anyone about this

deposition?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

Q

I did not.

Did you discuss this matter, FTC versus Jerk,

LLC, et al, with anyone since July 18, 20147

A

I believe my ethics rules prohibilit me from

answering that question.

Q

A

information relating to
unless the client gives

disclosure is impliedly

On what basis?

Cn the basis that I shall

not reveal

the representation of a c¢lient
informed consent, the

authorized in order to carry

out the representation or the disclosure is permitted

or required by the rules.

Q

And that's Arizona Ethics Rule -- I'm sorry,

if you can give me the number again.

A ER 1.6. I have a copy if you would like.

Q Sure.

A And I only brought the one copy. It is
highlighted. I'm happy to share it with you, but I

might want to refer to it again.

I mean I'm happy to

give it to you as lcng as we can kind of share it.

Q
It's 1.6.

A

IT'm happy to take a lcok at it very briefly.

Is it just (a), the highlighted part?

There's some highlights in the comments that I

think are also relevant.

Q

So the Ethics Rule 1.6(a)

-— and I'll just

13
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read for the record -- states, "A lawyer shall not
reveal information relating to the representation of a
client unless the client gives informed consent, the
disclosure is impliedly authorized in order to carry
cut the representation or the disclosure is permitted
or required by paragraphs (b), (c), or (d} or

ER 3.3 (a}) (3)."

So is the basis for not answering the
question that the client has not given you informed
consent?

A I think the informed consent would be an
exception if it existed. The basis is you're asking me
for information relating to the representation of a
client.

0 You're right. I'm sorry about that. My
question or the question I should have been asking is,
you're invoking this because you don't believe any of
the exceptions, including the informed consent
exception, applies in this case?

A Correct.

Q Can you state as to what representation of
what client you're invoking this privilege or this
ethics rule?

A Your question specifically asked me about a

matter, and I was invoking the rule in response to that
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question.

Q Right, but I'm asking, let me break that
apart.

Can you state as to which client, in

connection with which client you're invoking this
ethics rule?

A There is no current client.

Q Okay. Are you invoking this ethics rule in

connection with a former client?

A Correct.
Q In connection with which client?
A Can you read back the original guestion that

we started with, please?

(The question was read by the Certified
Reporter as follows: "Did you discuss this matter, FTC
versus Jerk, LLC, et al, with anyone since July 18,
2014727

THE WITNESS: The client would be Jerk,
LLC.

BY MR. YANKILOVICH:

Q Any cther client?
A No.
Q And when the ethics rule states relating to

the representation of a client, is the representation

on which you're basing your invocation of the rule your
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previous representation of Jerk, LLC in this matter?

A And what is this matter a reference to?

Q FTC versus dJderk.

A Correct.

Q Have you had any conversations with Peter Carr

since July 18, 20142
A I refuse toc answer the guestion under ER 1.6.
Q Have you had any conversations with John
Fanning since July 18, 20147
A T refuse te answer the question under ER 1.6.
Q Is there any other basis for your refusal to

answer the question?

A Yes.
o What -—-
A Well, I'm not sure if it's the same rule.

Yeah, the rule that says attorney-client privilege.
Oh, but you're limiting it to after July --

Q Since July 18, 2014z

A Just 1.6.

0] Have you reviewed any documents in preparation
for this deposition?

A No. TI'm sorry, let me change my answer on
that. Yes, I reviewed the Subpoena Ad Testificandum.
Is that right?

Q Close enough. You mean the subpoena for this
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deposition?
yil I do.
Q Have you reviewed any documents that relate to

this matter since July 187

A I refuse to answer the guestion under ER 1.6.
0O Is there any other basis for your refusal?
A No.

Q Okay. Let's guickly go through your
background, if you don't mind. If you could, can you
please take me through ycur education since high
school?

pa\ Sure. After high school I went to Suffolk
County Community College for a year and a half and got
my assoclate's degree. I couldn't tell you what it was
in. Don't remember. And then transferred over to
Hofstra University and got my bachelor's degree in
psycholegy and English. Graduated from Hofstra in 1985
undergrad. Went to law school in 1986 at Hofstra
University, Hofstra Law School from '86 through '88.
Graduated in 1988 from Hofstra Law School with my juris
doctorate.

Q 30 have you had any full-time Jjobs prior to
graduating from law school?

A Sure.

Q Can you take me through these full-time jobs?
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A Really? VYou really want to know what I did 30

years ago? Qkay.

Q As an adult. You can Jjust quickly mention
them.

A How do you define adult?

Q Since the age of 18. And again, I'm asking

only since the age of 18 until graduating from law
school.

A I worked at a private mailing house. I cannoct
remember the name of it. But we sorted mail and I
worked as a mail sorter, as an office manager and as a
truck driver at that place.

I worked at a retail store that sold
health and beauty aids at the Brentwood Market. T
worked at, I think that might be it until law school.

Those are the jobs I held during college.

Q And the mailing house position, what city was
that in?

A It was on Long Island.

Q Okavy.

A I cannot remember the city.

Q That's close enough.

A We're going back, you know, I'm old. We're

going back 35 years.

Q And the retail store position, what city was



19
that in?
2 A That was in Brentwood. That I know because it
3 was right across the street from where T grew up. S0

4 that was in Brentwood, Tong Island.

5 Q In Long Island?

6 Fiy Yes.

7 9] Got 1it.

3 A And the other one was Long Island, too, I

9 think I said that.

10 o] Since law schecol, have all of your jobs been
11 legal?

12 A Yes.

13 Q Okay. Can you briefly take me through your

14 legal positions since law school?

15 A Since law school? Including during law

16 school?

17 Q You can include the jobs during law school if
18 it's --

19 A Well, T think my first clerkship was with the

20 Suffolk County District Attorney's office in the

21 Appeals Division, doing appellate briefs on criminal

22 matters. That was for the first summer of law school.
23 And then my -- I could have the order backwards on

24 these, but I did an internship with a Magistrate Jordan

25 who was magistrate for the United States District Court
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for the Eastern District of New York. And I did that
for, I believe I did that during the schoocl year.
T wag, I clerked for a law firm, Daniel
Lefkowitz Law Firm, and that then became the rest of my
law school clerkships. I stayed with them, with that
law firm on Long Island and I think they were located

in Garden City.

Q Okay. And that's during law school?

A That's during law school.

O And then what about after law school?

iy Graduated frem law schcool, went to work for a

law firm called Furey, Furey, Lapping, Keller, O'Reilly
& Watson, and it was an insurance defense firm, 'and I
was there for two years.

And then T moved to Arizona, and in
Arizona my first job was with the law firm Beus Gilbert
& Morrill. You remember those guys, right? Aand that
was a reference to the court reporter. T'm sure,
Boris, you don't know those guys. &And I was there for
eight vyears,

And then I went out with a firm called
Grant Williams, and I was with Grant Williams for five
years. Told you I was old. And then from Grant
Williams, I went to Jaburg & Wilk where I have been for

11 years.
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Q Do you have any bar admissions?
A Sure.
Q What bar admissions do you have?
pa Lots. So I'm admitted to the State Bar of
Arizona and the State Bar of New York. Aand then --
well, maybe those, the other ones are probably not bar
admissions. But the other courts that I'm admitted to
may not be bar admissions. They're courts.

Q Got it. And apart from Arizona and New York,
are you admitted anywhere else?

A I'm not licensed to practice anyplace but New
York or Arizona.

Q Do you have any particular practice
specialties or have you had any over the course of your
career?

A Yes, my focus areas are intellectual property
and Internet law.

Q Anything else?

A That's it. Well, I'm sorry. I want tc make
sure I understoocd your question. If you mean over the
years, there was probably others, but today and for the
last ten years it would be intellectual property and
Internet law.

Q What other ones were there prior to the past

ten years?
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A When I first started practicing, I did
insurance defense work. When I came to Arizona, I did
accounting malpractice cases. And then pretty much
intellectual preoperty and Internet law.

Q Have ycu ever taken any roles or positions in
your client companies?

A No. Wait. Let me change that answer. There
are some nonprofit organizations that I have given
legal advice to. I don't necessarily consider them
clients, but in the technical sense of the word, I've
prebably given them scome legal advice, and I do sit on

some nonprofit boards.

Q Can you identify Lhose nonprofits?

A Sure, the nonprofit boards I sit on, I sit on
the Institute of Harmonic Science. 1 sit on the board
cf Safe Haven, Inc., which is a community redevelcpment

organization. And that's it.

0 Okay. Have you had any shares or any other
ownership or interest in any business?

A Yes.

Q Have you had any share ownership interest in
any client of vyours?

A No.

Q Are all of your shares or ownership interests

in puklicly traded companies?
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A No.
Q In roughly how many businesses do you have

shares or ownership interests?

A Three.
Q Can vou identify those?
A sure, my company, my family company is Raymar

Southwest Properties. We own real estate. It's an
LLC. So it's a membership interest, right?
Technically opened by my family trust.

I also have some stock in a company
called, I think it's called My Father's Honor. It's a
movie production. And T have some stock in a company
that's now defunct, but I still have the stock in a
company called Racing Vision.

Q Racing Vision, okay. And what about any
ownership interest in your current law firm?

A Oh, how could I forget that? Yes, 1 am a
shareholder in my current law firm. I can't believe I
forgot that.

Q We don't have to tell them.

Any other ccmpanies in which you have an
ownership interest?

A No.

Q With respect to e-mail, have you used e-mail

since the start of 200097

23
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A I don't think I could put a date on when T
started using e-mail. How long has e-mail been around?
T got to say yves. I would say yes, but like I don't
have a date in my calendar when I started using e-mail
but I would guess, vyes.

Q Let me put it another way. You have been
using e-mail since at least 2009; is that correct?

A T think so. Let me think about this for a
second. 1've been at my current firm for 11 years I
said, right? So that brings us back to way before
2009. So yes, 1've been using e-mail for as long as

I've been at my current firm, at least.

Q Have you had e-mail addresses since at least
20097

A Sure.

Q What e-mail addresses have vou had since at

least 20097

A mcs@jaburgwilk.com. And my home personal
e-mail address. Dces my home perscnal e-mail address
need to be in the record? Can that be considered
confidential under -- is there a protective order in
this case?

o There is a protective order. If you make the
request, we can, you know, designate it as confidential

unless the court rules otherwise.

24
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A Please.
C Sure.
pay So my home e-mail address is currently

I -nc it vas previously —-

1 shared it with my husband which was | [ Qj))ik;u;u;:; ;->>BB0!
Q Any other e-mail addresses?
yiy Oh, I've got a gmail account that I barely
Q Any other ones?
yay Not that I know of.
Q Ckay. Over the past five vyears has it been

your practice to regularly review incoming e-mails into

your e-mail accounts?

A Depends on the e-mail account. Gmail, no. My
mcs acceount at work, certainly. My home account, it
depends how you define regularly. Probably once a
week.

Q How frequently do you check the mcs@jaburgwilk
account?

A It's my life. Like constantly.

] I'm sorry.

iy Yeah, I know.

o By what means do you typically check your

e-mail? On a computer? On a mobile device?

A Either one. Depends where T am. I may check
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my e-mail remotely. I may check my e-mail from my cell
phone, my smartphone. T may check my e-mail from my
iPad. DMost often I would be checking my e-mail from my
desktop at my office or my laptop at home remoting it.

Q Okay.

A And I still can't keep up with it.

Q With respect to your work e-mail account, I'm
going to refer to the mcs@jaburgwilk as your work
e-mail account. Do you have a typical practice of
responding to e-mails that you receive?

A I would not call it a typical practice. It
depends on the e-mail and the circumstances, and how
busy T am and how many e-mails I have in my inbox. No,
I couldn't, I couldn't put it all intc cne bucket.

Q Sc again, relating to your work e-mail
account, with respect to e-mails that you believe
warrant a response, how fast do you typically respond
o those e-mails?

A Totally depends on how busy I am. If I'm
traveling, if I'm in court, 1if I'm busy, it could be,
you know, I'm not proud to say it could be two weeks.
it should never be two weeks, but, unfortunately, I've
had those instances. If T am on top of it, there are
people who send me an e-mail and get a response

immediately. It just depends con what's going on.

26
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Q Is that the same or different for your
personal e-mail accounkts? These are the cox.net and
the gmail.com account.

A Oh, no, those are lucky if I get to Lhem once
a week. Those are rare. I just don't spend a lot of
time with those.

Q Do you know how long you retain your e-mails
in your work e-mail account?

A I would say as a general rule, forever.
Meaning that I have no deletion policy. I put them
into folders and they go into the clients' files. If
they're not client related, I may delete things that
are just not -- don't need to be kept like
solicitations and things like that. But if they're
work related, they typically will be kept like any
other communication.

Q And do you know for your personal e-mail
accounts how long those are retained?

A I have no practice or policy. If 1 feel like
it's getting, if I feel like the trash bucket is
getting filled, T empty it.

Q Do you know for your work e-mail account, do
you know, I believe you mentioned this, but I don't
want tTo put words in your mouth. Do you know if

there's any automated deletion that happens for that
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work e-mall account?

A I don't think so.

Q Okay.

A But T don't know for sure. But I don't think
S0.

Q And from your personal e-mail accounts, do you

know if there's an automated deletion pelicy?

A T don't have one. T don't know if —-- ne, I
can't imagine that Cox would impose that on somebody.
50 no, I don't have one.

Q Since 2009, have you had a practice of making

it a peint to save impertant e-mails?

A Again, are we talking about home or work?

o Let's tackle work first.

A Sure.

Q How do you do that?

A They go into the client's folder.

Q Are those archived somewhere so that they're
saved?

A They're on our servers.

Q And what about the home e-mail accounts?

A They're just sitting in my inbox forever, vou

know, 1if I think they're important.
Q Do you recall when vou started using the work

e-mail account at Jaburg Wilk?
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A Sure, the day that I started.

Q That was 11 years ago, right?

A Correct.

o Do you recall when you started using the

cox.net and the gmail accounts?

L Those are twe different questions.
Q Let's address cox.net.
A I moved intc my house in 2003. No, that's

wrong. I'm so bad with that sort of thing.

Q You can approximate, if you don't know the
exact date or month.

A T think I moved inteo my house in 1998 or 1999,
Boy, this answers the e-mail question, deoesn't it.
Because T feel like I had e-mail when I moved into my
house, it seems to me. So I would say I probably got

that account when I moved intoc my house in around '99

or 2000,
Q That's the cox.net account?
A Yes.
Q What about the gmail account?
A I have no idea. I barely ever use it. I have

no idea when I got 1it.
Q Okay. Which of these three accounts is the
one that you cordinarily use to conduct business?

A Of course, mcs@iaburgwilk.

29
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Q And that's your business at the law firm; is

that correct?

A Sure.

Q Do you have a password to access that e-mail
account?

A Yes.

Q Does anyone else besides you use that e-mail
account?

A No.

Q Does anycne else besides you have access to
that e-mail account?

yiy Sure. OQur IT person, and my assistant,

o Anvone else?

A No.

Q Does anyone else have access to the password

to that e~mail account besides you?

A My IT perscn and my assistant.

Q Do you know if either of the IT person or the
assistant have authority to go into your e-mail account
without your permission or your instruction?

A I don't know. Haven't thought about that. I

don't know.

Q Have they ever done that before, as far as you
know?
A I mean I think my assistant has my permission.

30
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T think it's just that simple. If she needs to get
into my e-mail, she has my permissiocn to do that. I

don't think she needs a specific instance-related

permission.
Q What about the IT person?
A That's just if something is not working right.
Q Is that a he or a she, the IT person?
A She.
Q So would she ask for your consent or alert you

she was going into vour e-mail?

A It would typically be just the opposite.
Typically I would say to her I've got a problem with my
e-mall; come help me.

Q Do you know 1f your assistant has ever sent an
e-mail from your account without your knowledge or
consent?

A I'm sure she has.

Q Why would she do that?

A Beczuse if I'm on vacation, she takes over my
e-mail account for me if T can't do it. And so again,
without your consent is a difficult part of the
question because I think she has c¢ngoing consent, so ——

Q Okay. What's the name of your assistant?

A Debbie Gower.

Q And so are there any other instances besides



17

18

19

20

22

23

24

25

you being out of the office in which she would send
e-mail through your account?

A I don't think so. I think if I'm there, I
would do it.

Q Now, her sending e-mails from your account in
your absence, is that something that you two
established at some point in your business
relationship, that she would ke able to do that?

A Right.

0 And are you always aware that she's, you know,
when she is sending e-mails from your e-mail account?

A No.

Q So there could be instances where she's
e-mailing others from your e-mail account and you have
no idea about it?

A Well, I'm going to find out about it because
it's going to be in my sent box, but there might be

instances that I may find out afterwards.

Qo Are there instances when you never find out?

A I don't know. Because I wouldn't know.

Q Okay. Does she ever send e-mail -- strike
that.

Do you know if she's ever sent e-mails
to clients without your knowledge or consent

beforehand?

32
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A Again, I'm having a hard time with your, with
your gquestion because of the consent part. I know that
she sends e-mails to clients from my e-mail address
occasionally. T would not call it without my consent.
I may nct have specific knowledge of the instance, but
she generally has my consent.

9] Ckay. And so, but there may be instances
where under this general consent she has sent an e-mail
to a client but vyou may not find out that she sent that

e-mail to a client after the fact?

A Right. That is within the realm of
possibility.
) What about the IT perscn, does the IT person

have consent to send e-mails from your e-maill account?

A No.

Q Apart from this relationship you've
established with your assistant, are there any other
circumstances that you can think of where an e-mail
sent from your e-mail account would have been sent by
somecne else other than you or your assistant?

A Not if it was really from my e-mail account.
I have seen more than one instance of people spoofing
my e-mail account. In fact, I got 3,000 e-mails two
weeks ago from myself which T clearly didn't send.

0O Have there been other instances?
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A Yes, I have secen my e-mail address spoofed on

numerous occasions.

0 Do you know when this spoofing started
happening?
A First time I can think of would be in the last

couple of years.

Q Have you or the firm, your firm taken measures
to stop it?

A The IT person tells me these things happen,
people do things like that. TIt's like can you stop
spam? People just do things like that.

Q To be clear, what you're talking about is
someone essentially cloning or spoofing vour e-mail
account =so that the recipient thinks the e-mail is
coming from mcs@jaburgwilk.com?

A Correct.

Q Has anyone ever alerted you about this
thinking, you know, that other recipient getting a
surprising e-mail and not realizing why you would have

sent that perscn that e-mail?

A Yes, of course.
Q Have clients alerted you about this?
A I'm going to refuse to answer that question

under ER 1.6.

o Have you considered getting a different s-mail
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address?

A Ch, it doesn't matter. My understanding of
spoofing is they can do it with any e-mail address and
they don't need your password. Ti's just a way of
making an e-mail address look like it comes from a
different e-mail address. It happens to everybody.
You look confused, but it happens to everybody. I
imagine maybe they avoid the government agents,
perhaps.

Q I don't know. Has it happened to your
personal e-mail addresses?

7 Y

¥y es, in fact, it has happened to my personal
e-mail address. I had Cox lock me out of my own e-mail
address because I was supposedly spamming people. I'm
looking up something on the rule, so forgive me for
multitasking.

¢ Sure. That's fine, Should I continue asking
questions or de¢ you want to take a break?

A It's up to you. I don't mind multitasking.
If you prefer to have my full attention, I just need a
minute to lock scmething up.

MR. YANKILOVICH: Let's guickly go off

the record.

(Recessed from 10:39 a.m. tec 10:48 a.m.!

(Peter Carr joined the depositicn via

35
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teleconference at 10:49.)
MR. YANKILOVICH: We're going back on
the record.
BY MR. YANKILOVICH:
Q Going kack te your work e-mail account, does

anycne else but you ever receive e-mails from that

account?
A I don't understand the question.
Q I'm sorry, I phrased it inartfully. Does

anyone else except you receive e-mails going to that
account?
A Again, anybkody looking at that account would

receive e-mails if they were reading them.

Q And those people are your assistant and the IT
person?
A Well, pretty much me and my assistant. The IT

person would not likely read my e-mails unless it was
part of a technical issue that she was trying to fix.

Q Got 1t. Is there any circumstance under which
an e-mail going to your e-mail account would not be
accessible by you, meaning that you somehow wouldn't
have the ability to look at it?

A Sure, if there was some sort of technical
preblem,

Q But apart from technical problems, can you
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A

Q

I can't.

Just for the record, how many business phone

numbers have you used over the past five vyears?

A

Q

A

Y

One.
Can you state that number for the record?
602-248-1089,

Has anyone else besides you used that phone

Sure, my assistant.
Anyone else?
No.

Your assistant, has she used it under your

general consent and authority?

A

Q
address,
the past

A

Yes.

Okay. And with respect to vyour business

how many business addresses have you used over
five years?

T don't understand the guestion. If you mean

my law firm, just one.

Q

A

Q
address?

A

Okay. And that's Jaburg Wilk, right?
Jaburg Wilk.

Jaburg Wilk. Have they stayed at the same

Ccrrect.
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What is that address?

I gave that to you earlier, 3200 North Central

Okay. Are you aware of the company Jerk, LLC,

the respondent in this action?

A

Q
A
Q
A

C

Am I aware of it?

How did you first become aware of Jerk, LLC?
I refuse to answer the question under ER 1,6,

Is there any other basis for your refusal to

answer the guestion?

pay

o

A

Q

A

Q
A

Q

No.
When did you first become aware of Jerk, LLC?
I refuse to answer the guestion under ER 1.6.

Any other basis for ycur refusal to answer the

No.
Are you able to describe what Jerk, LLC is?
I refuse to answer the question under ER 1.6,

Is there any other basis for your refusal to

22 answer the question®?

23

A

I think I need tc modify my answer that

24 there's no other basis. It's not clear to me whether

25 the attorney-client privilege is an additicnal -- there
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is an attorney-client privilege, evidentiary
attorney-client privilege. I believe that's
encompassed within ER 1.6. To the extent that it's
not, then I would say certainly attorney-client
privilege toc some of these questions, but I think
that's all encompassed within 1.6. So when T say no
other basis, it's because it's my belief that the
attorney-client privilege is encompassed within 1.6.

Q Okay. And I suspect we may get several of
these answers going forward. So I just want tc make
sure in order for us to be efficient, you know, I've
still got to ask the questions and I think you still
have to answer, and to the extent that you have to
invoke the Arizona Rule 1.6 and the attorney-client
privilege, please do. But if we can come to an
agreement that those are the only two bases, then, T
will not have to ask that follow-up question. Doces
that make sense to you?

A That makes sense, and what makes sense to me
is that you don't have tc ask all the questions that
vou know that my answer is going to be anything related
to this representation is confidential under ER 1.6, so
I'm not sure why we have to go through the exercise of
you asking every question. I will assure vyou that if

you ask me any question about this representation, I
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will invoke my ethics rule,

Q That's fine. And I still have to ask them for
the purpose that I don't understand, and I frankly
knowing, having or will have having heard your answer,
I will try to figure out what the basis is, but it's
unclear to me whether the rule applies or doesn't
apply, and so I still have to ask the questions. And
frankly, you know, I don't necessarily want to get into
a legal debate about the scope of the Arizona Ethics
Rules or the scope of attorney-client privilege. I

will not -- I cannot have any power to compel you to

=

answer guestions. If think the privilege doesn't
apply or the Arizona Ethics Rule doesn't apply, we can
potentially try to compel you later if we feel they
den't apply, but today I'm not going to be combative
about it. So I realize it's a, you know, labor-
intensive exercise for me asking questions and you
invoking the rule, but we've got to go forward with it,
So going back to my questions. Are you

able toc describe what Jerk, LLC is, and I'm not sure if
that's the last guestion I asked.

A I refuse to answer under Rule ER 1.6 of the
Rules of Professional Conduct.

Q Do you know who can degcribe what Jerk, LLC

is?
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A ER 1.6 prohibits me from answering that
guestion.
Q Do you know whether there's a connection

between Jerk, LLC and the website jerk.com?

A ER 1.6 prohibits me from answering that
question.
Q Have you at some point in time served as

counsel for Jerk, LILC?

A ER 1.6 prohibits me from answering that
question.
o Did you at any point in time have any cother

relationship with Jerk, LLC?

2y No.

o Do you know when you first became aware of
Jerk, LLC?

A ER 1.6 prohibits me from answering that
guestion,

Q Can ycu state when you first had contact with
Jerk, LLC?

A ER 1.6 prohibits me from answering that
question.

Q Was your connection with Jerk, LLC exclusively

in providing Jerk, LLC with legal counsel or advice?
A Yes.

0 Have ycu ever communicated with Jerk, LLC



[

14

15

16

17

18

19

20

21

22

23

24

25

about Jerk, LLC's business strategy?

A ER 1.6 prohibits me from answering that
guestion.
Q Have ycou ever communicated with Jerk, LLC

about its company structure?

A ER 1.6 prohibits me from answering that
question.
Q Have you ever been involved in Jerk, LLC's

compliance with the Digital Millennium Copyright Act?

g2y ER 1.6 prohibits me from answering that
question.
Q Did you report to anyone at Jerk, LLC when

providing work for Jerk, LLC?

A ER 1.6 prohibits me from answering that
question.
Q Were you the only attorney at your law firm

working or who has ever worked for Jerk, LILC?

ya ER 1.6 prohibits me from answering that
question.

Q Has anyone ever assisted you in your work for
Jerk, LLC?

A ER 1.6 prohibits me from answering that
guestion.

Q Have you received any payment or other Fforms

of compensation for your work for Jerk, LLC?

42



10
11
12
13
14
15
16
)
18
19
20
21
22
23
24

25

43

g2y ER 1.6 prohibits me from answering that
gquestion.
C Did you ever stop your working relationship

for Jerk, LLC?

A I don't currently represent Jerk, LLC.

Q But vyou did in the past, is that right?

A Yes.

o So does that mean at some point you stopped

representing Jerk, LLC?

A Yes.

Q When was that?

A ER 1.6 prohibits me from answering that
question,

Q When you're talking about your representation

of Jerk, LLC, are you talking about any particular
matter?

A I'm not talking about my representation of
Jerk, LLC. I am refusing to answer questions about my
representation of Jerk, LLC.

Q Okay. Let me put it anocther way. Can yvou

describe in what capacity you represented Jerk, LLC?

A No. ER 1.6 prohibits me from answering that
question.
Q Okay. Can you state why you stopped

representing Jerk, LLC?
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i ER 1.6 prohibits me from answering that
question.
Q Have you represented Jerk, LLC in this matter,

¥FTC versus Jerk, LLC, et al?

A Yes.

Q Do you currently represent Jerk, LLC in this
matter, FTC versus Jerk, et al?

A No.

Q When did you stop representing Jerk, LLC in

this matter?

A ER 1.6 prohibits me from answering that
question.
Q Have you ever represented anyone else besides

Jerk, LLC in this matter?

A No.

0 Do you knoew when Jerk, LLC started operating?

A I don't.

Q Do you know if Jerk, LLC still operates today?

A I don't.

Q Do you know if Jerk, LLC exists in any way
today?

A I don't know. That was "know," K-N-0O-W. I

don't know.
o Does Jerk, LLC currently have a corporate

headguarters?
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A I don't know.

Q Do you know if it ever had a corporate
headquarters?

A T don't know.

Q Dc you know where Jerk, LLC has done business?

p2 ER 1.6 prohibits me from answering that
question.

Q Do you know where Jerk, LLC may be doing
business now?

A I den't.

Q Do you know if there's a location for Jerk,
LLC's corporate records?

A T don't know.

Q Do you know if there's ever been a location

for Jerk, LLC's corporate records?

A ER 1.6 prohibits me from answering that
question.

Q Do you know if there is a location for service
of process upon Jerk?

A I don't know.
Q Do you know if there has ever been a location

for service of process upon Jerk?

L ER 1.6 prohibits me from answering that
question.
@) Do you know if Jerk, LI.C currently has any
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assets?

A

Q

assets?

A

guestion.

Q

A

Q

managersg?

A

question.

Q

A

Q

A

e

officers?

A

dquestion.

2!
el

I don't know.

Do you know if Jerk, LLC

ER 1.6 prohibits me from

Dc you know if Jerk, LLC
I don't know,

Do you know if Jerk, LLC

ER 1.6 prchibits me from

Do you know 1if Jerk, LLC
Currently?

Currently.

I don't know.

Do you know if Jerk, LLC
ER 1.6 prohikits me from
Dec you know 1f Jerk, LLC
don't know.

Do you know if Jerk, LLC

directors?

a

ER 1.6 prohibits me from

46

has ever had any

answering that

has any managers?

has ever had any

answering that

has any officers?

has ever had any

answering that

has any directors?

has ever had any

answering that
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question.

Q Do you know if Jerk,
members?

A I den't know.

Q Do you know if Jerk,

members?

LLC

LLC

A ER 1.6 prohibits me from
guestion.
Q Do you kneow if Jerk,

any ongoing business?
A I don't know.
Q Do vou know 1f Jerk,

cngoing business?

LLC

LLC

A ER 1.6 prohibits me from
guestion.
Q bo you know if Jerk,

any activities of any type?
A T don't know.
Q Do you know if Jerk,

any activities of any type?

LLC

LLC

LLC

A ER 1.6 prohibits me from
question.
0 Do you know 1f Jerlk,

in this litigation?

A I don't know,

47

currently has any

has ever had any

answering that

currently carries out

ever carried out any

answering that

currently engages in

has ever engaged in

answering that

is actively engaged
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has any counsel in

corpany Jerk, LLC is?

currently has any

Q Do you know if Jerk, LLC has any counsel?

A I don't know.

Q Do you know if Jerk, LLC
the past besides yourself and your law firm?

A ER 1.6 prchibits me from answering that
question.

o Do you know what type of

A I den't know.

Q Do you know if Jerk, LLC is incorporated?

A I don't know.

Q Do you know who founded Jerk, LLC?

A ER 1.6 prohibits me from answering that
question.

Q Do you know if Jerk, LLC
employees?

A I don't know.

Q 20 you know if Jerk, LLC has ever had any

employees?

) ER 1.6 prohibits me from
question.
Q Are you able to identify

employee of Jerk, LLC?
A ER 1.6 prohibkits me from
guestion,

0 Are you able to identify

answering that

any past or present

answering that

any officer or
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manager, director or member of Jerk, LLC?

A Currently?

Q Currently.

A No.,

Q What about in the past?

n ER 1.6 prohibits me from answering that
guestion,

Q Do you know if anyone has ever invested money
or anything else of value in Jerk, LLC?

Py ER 1.6 prohibits me from answering that
guestion.

Q Are you able to identify any, anyone who
invested anything in Jerk, LLC?

A ER 1.6 prochibits me from answering that
question,

0 Now, to be clear, Jerk, LLC was a client of
yours in the past, right?

A Yes.

Q And was Jerk, LLC a client of yours personally
or of yours as well as Jaburg Wilk's?

z I guess the firm as well.

Q But Jerk, LLC is currently not a client of
either you nor your firm?

yiy That's correct.

Q And you cannot state when that relationship

49
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ended?

A I don't believe the rules permit me to answer
that question.

o Okay. Are you able to state whether anyone
has instructed you not to answer that guestion?

A Yes.

Q Whe has instructed you not to answer that

question?

A The Arizona State Bar.

Q Anyone else?

A Nc.

Q Have you ceommunicated with Jerk, LLC as part

of your representation of Jerk, LLC?
A I'm sorry, can you repeat the question?
Q Sure. Have you communicated with Jerk, LLC as

part of your representation of Jerk, LLC?

piy ER 1.6 prohibits me from answering the
question.
Q Are you aware of any means of communicaticn

currently used by Jerk, LLC?

A No.

Q Are you aware of any means of communication,
by that I mean e-mail, phone number, mail, or any other
means used by Jerk, LLC in the past?

A BER 1.6 prohibits me from answering that
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question.

O Are you aware of the e-mall address

supportl@jerk.com?

A ER 1.6 prohibits me from answering that
question.
6] If you don't mind, let me take a quick break.

I want to confer with Eric for a minute.
A I'm going to get some more water.
MR. YANKILOVICH: Let's go off the

record.

(Recessed from 11:07 a.m. to 11:18 a.m.}

MR. YANKILOVICH: We can go back on the

record.
BY MR. YANKILOVICH:
O Have you ever represented any other business

associated with Jerk, LLC?

a ER 1.6 prohibits me from answering that
question.
@] Have you ever worked for or with any other

business asscciated with Jerk, LLC?

iy ER 1.6 prohibits me from answering that
guestion.
Q Have you ever represented any individual who

has been associated with Jerk, LLC?

A ER 1.6 prohibits me from answering that

51
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question.

Q Have you ever worked for or with any
individual asscociated with Jerk, LLC?

A When you say worked for or with, do you mean
as a legal -- in my legal capacity or nct? I don't
understand the question.

Q Well, let's start not in your legal capacity.

A No, I have not.

Q What about in your legal capacity?

A ER 1.6 prohibits me from answering the
gquestion.

Q Have you ever represented anyone, any entity
or individual, who has invested money in Jerk, LLC?

iy ER 1.6 prohibits me from answering question.

Q Have you ever worked for or with any entity or
individual who has invested money in Jerk, LLC, and we
can start with your neonlegal capacity. Should 1 read
the guestion back?

A Yeah. I don't know how it was different from
the question before. It sounds like you asked the same
question over again.

Q The prior one was representation. This one is
worked for or with.

A So I'm assuming you mean worked for as opposed

to not representing
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Q Correct,

A No.

Q Have you ever represented a company called
netcapital.com LLC?

A 1.6 prohibits me from answering that question.

Q Are you aware of the company called
netcapital.com LLC?

y:y I don't understand the question, aware of.
Have I ever heard of 1it? Yes.

How have ycu heard of it?

g\ ER 1.6 prohibits me from answering that
uestion

Q When have you first heard of netcapital.com
LLC?

A ER 1.6 prchibits me from answering that
question.

O Can you describe what netcapital.com LLC 1s7?

i\ Sounds like it's a limited liability company.

Q Do you have any cther information that would
help describe what netcapital.com LLC is?

A ER 1.6 prohibits me from answering that
questicn.

o 30 besides it being a limited liability

company, based on ER 1.6, you cannot describe what

netcapital LLC is?

53
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1 A Correct.
2 0 Can you tell me whether netcapital is or has

3 ever been incorporated?

4 iy No, I can't tell you. I don't know.
5 Q Can you tell me what netcapital.com LLC does?
6 il ER 1.6 prohibits me from answering that

7 question,

g8 0] Can you tell me if netcapital.com LLC

9 currently has any officers?

10 Py I have no idea.

11 Q Can you tell me whether it currently has any
12 directors?

13 A I don't know.

14 Q Can you tell me whether it currently has any

15 managers?

16 A I don't know.

17 o Do you knew if it currently has any employees?
18 L I don't know.

1@ Q Do you know if it currently has any

20 shareholders?

21 A I don't know.

22 Q Do you know if it currently has any legal
23 ccunsel?

24 A I don't know.

25 0 1'm going to try to roll this up into an
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omnibus question, but feel free to object for it being
compound because it will be. But do you know if it has
in the past, has had any officers, directors, managers,
employees cor sharehoiders?

A ER 1.6 prohibits me from answering that
question.

Q And that prohibition applies to all of those
categories that I listed, correct?

A Yes,

Q Do you know if netcapital.com LLC has ever had

any legal counsel in the past?

A ER 1.6 prochibits me from answering that
guestion.
Q Do you know if netcapital.com LLC has,

currently has any connection to Jerk, LLC?

A ER 1.6 prohibits me from answering that
gquestion,
Q Do you know if netcapital.com LLC has in the

past had any connecticn to Jerk, LLC?

A I'm sorry, that question was currently?

Q Currently.

A I don't know.

o S0 Jjust teo clarify for the record, your answer

to my prior question about the current connection is?

A T have no idea.
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Q And in the past, do you know if there has been

a connection?

A ER 1.6 prohibits me from answering that
question.
0 Do you know if netcapital.com LLC currently

has any connection to Mr. John Fanning?
A I don't know.
0 Do you know if netcapital.com LLC has in the

past had any connection to Mr. John Fanning?

A ER 1.6 prohibits me from answering that
question.
0 And just to clarify, I believe I asked you

before, but again, I'm not doing this to be redundant.

You currently do not represent netcapital.com LLC,

right?
Fiy I do not.
Q And have you in the past?
iy I don'"t know.
Q Why don't you know?
A I don't know. I mean I don't know how to

answer I don't know. 1 just don't know.

Q You do know that -~ I think earlier you
testified that you have represented Jerk, LLC in the
past, right?

A Right.
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Q And you know that?
A Right.
Q But you don't know whether you have in the

past represented netcapital.com LLC?

A Right.

Q Can you explain the discrepancy between your
knowledge of a representation of one past client and
your not knowing whether you represented another
potential entity or potential client in the past?

A No, I think ER 1.6 prohibits me from answering
that question.

Q Are you aware of any other business entity

with the name Net Capital other than netcapital.com

LLC?

A ER 1.6 prchibits me from answering that
guestion.

Q Do you currently represent any entity with the

name Net Capital other than netcapital.com LLC?

A I do not.

Q Have you in the past represented any entity
with the name Net Capital other than netcapital.com
LLC?

A I don't know.

Q Do you know if your law firm has in the past

represented any entity with the name Net Capital other

57



10

11

13
14
15
16
17
18
i9
20
21
22
23
24

25

than netcapital.com LLC?

A I can tell you my absolutes with respect to my
law firm would not be any different than mine.

Q That applies to my prior question about your
past representation of netcapital.cem LLC?

A Yes,

Q So you don't know whether your law firm has
represented it in the past?

A Right.

Q Do you know of any attorney that has in the

past represented netcapital.com LLC?

A ER 1.6 prohibits me from answering that
guestion.
Q Do you know of any attorney that has in the

past represented any other entity with the name Net

Capital other than netcapital.com LLC?

piy ER 1.6 prohibits me from answering that
guestion.
Q Are you aware cf any investment, whether

direct or indirect, in Jerk, LLC by the United States

government?

A ER 1.6 prohibits me from answering that
question.,

Q Are you aware of any role taken by the United

States government in or in connection with Jerk, LLC?
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A ER 1.6 prohibits me from answering that
question.

Q Are you aware of any investment in
netcapital.com LLC by the United States government?

i\ ER 1.6 prohibits me from answering that
guestion.

Q Are you aware of any role taken by the United
States government in or in connection with
netcapital.com LLC?

A ER 1.6 prohibits me from answering that
question.

Q I've mentioned Mr. John Fanning a few times
earlier in this depcsition.

Are you aware of John Fanning whe is the
respondent in this matter?

y: ER 1.6 prohibits me from answering that
cquestion.

Q Have you ever heard of John Fanning's name
before?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever represented Mr. Jchn Fanning as
an attorney?

A ER 1.6 prohibits me from answering that
question.
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Q Do you currently represent Mr. John Fanning as
an attorney?

A No.

Q Has your law firm ever represented Mr. John

FFanning as an attorney?

Py ER 1.6 prohibits me from answering that
guestion.
Q Do you know if your law firm currently

represents John Fanning as an attorney?

A No. ©WNot "No, I don't know." No, they do not.
Q Wait, I'm sorry. Which one?

A No, they do not.

Q Apart from Mr. Carr on the phone, do you know

if John Fanning has any other attorney representing
him?

A ER -— well, actually currently, I just don't
know.

Q And apart from Mr. Carr on the phone, do you
know if John Fanning has in the past had any attorney

representing him?

A ER 1.6 prohibits me from answering that
guestion.
o Have you ever worked for or with John Fanning

in any capacity other than legal?

A No.
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Q Have you ever provided any services to John
Fanning?

A ER 1.6 prohibits me from answering that
guesticn.

Q And I'm including in that question nonlegal
services.

L Well, then you'll have to separate it out if
yOUu want an answer.

Q Sure. Let's start with legal, although I

think I know what your answer is going to be. But have

you ever provided legal services to John Fanning?

A ER 1.6 prohibits me from answering that
question.

Q Have ycu ever provided nonlegal services to
John Fanning?

A No.

Q Has John Fanning ever provided any services to
you?

A No.

Q Has John Fanning ever advised you as your work
for Jerk, LLC?

A I'm sorry, I didn't hear or understand the
questicn.
Q Sure. Has John Fanning ever advised you as

part of your work in representing Jerk, LLC?
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A ER 1.6 prohibits me from answering that
guestion.
Q Does John Fanning currently advise you as part

c¢f your work in any capacity?

A No.

Q If we go a little broader, has John Fanning
ever advised you in any legal matter?

A ER 1.6 prohibits me from answering that
question.

Q Has John Fanning ever advised you in
connection with netcapital.com LLC?

A ER 1.6 prohibits me from answering that
questicn.

Q Do you know if John Fanning is an attorney?

A ER 1.6 prohibits me from answering that
question.

Q Has John Fanning ever provided legal
assistance to you c¢r to your law firm?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever communicated with John Fanning?

A ER 1.6 prohibits me from answering that
question.

Qo Have you ever paid money to John Fanning?

A ER 1.6 prohibits me from answering that
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question; but if you want to narrow that to some sort

of nonlegal representation, I would answer it.

Q Sure, let's narrow it to a nonlegal
representation.

A In connection with anything other than my
representation of a client, no.

Q And can you answer whether you ever paid money
to John Fanning in connection with legal representation

of a client?

B ER 1.6 prohibits me from answering that
guestion.

Q Has John Fanning ever paid money to you in
connection with a nonlegal representation?

A No.
Q Has John Fanning ever paid money to you in

connection with a legal representation?

& ER 1.6 prohibits me from answering that
question.

Q Are you aware of any relationship between John
Fanning and Jerk, LLC?

A ER 1.6 prohibits me from answering that
question.

Q Are you aware of a website jerk.com?

i ER 1.6 prohibits me from answering that

question.
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Q Have you ever heard of the website jerk.com?

A ER 1.6 prohibits me from answering that
question.

Q Are you aware of any relaticnship between

Jerk, LLC and jerk.com?

a ER 1.6 prohibits me from answering that
question.
Q Are you aware of any relationship between

netcapital.com LLC and jerk.com?

iy ER 1.6 prohibits me from answering that
question.
Q Are you aware of any relationship between John

Fanning and jerk.com?

A ER 1.6 prchibits me from answering that
question.
Q Do you know if John Fanning has had any

relationship with any company associated with Jerk,

LLC?

L ER 1.6 prohibits me from answering that
question.

Q Have you ever had any conversations with John
Fanning?

A ER 1.6 prohibits me from answering that
question.

Q Did John Fanning ever instruct you to search
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for documents as part of this litigation?

A ER 1.6 prcohibits me from answering that
question,
Q Do you know if John Fanning has any e-mail

address?

B ER 1.6 prchibits me from answering that
question.
Q Are you familiar with the e-mail address

Jjohnlrnetcapital.com?

A ER 1.6 prcohibits me from answering that
question.

Q Have you ever sent e-mails to that address?

A ER 1.6 prchibits me from answering that
question.

Q Have you ever sent e—-mails from that address?

A ER 1.6 prohibits me from answering that
guestion.

Q Have you ever accessed that e-mail address?

A ER 1.6 prohibits me from answering that
guestion.

Q Have you ever used that e-mail address in any
way?

h ER 1.6 prohibits me from answering that
guestion.

Q Do yocu know who has ever used that e-mail
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address?

A ER 1.¢ prohibits me from answering that
guestion.
Q Have you ever discussed that e-mail address

with anyone?

A ER 1.6 prohibits me from answering that
question.
Q Have you ever discussed e-mails sent to or

from that address with anyone?

iy ER 1.6 prchibits me from answering that
question.
Q Have vyou ever had access to any e-mall address

used by Jerk, LLC?

A ER 1.6 prohibits me from answering that
question.
Q Have you ever had access or use of any e-mail

address used by netcapital.com LLC?

i FER 1.6 prohibits me from answering that
question.
Q Have you ever had any access or use of any

e-mail address used by John Fanning?

il ER 1.6 prohibits me from answering that
question.
0 Have you ever reviewsd any e-mail going to or

from johnlnetcapital.com?
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A

question.

Q

from any

A

question.

Q

from any
LLC?

A

question.

0
>
frem any

A

question.

Q

A

question.

Q

A

guestion.

Q

ER 1.6 prohibits me from answering that

Have you ever reviewed any e-mail going to or
e-mail address associated with Jerk, LLC?

ER 1.6 prohibits me from answering that

Have you ever reviewed any e-mail geing to or

e-mail address associated with netcapital.com

ER 1.6 prohibits me from answering that

Have you ever reviewed any e-mail going to or
e-mail address used by John Fanning?

ER 1.6 prchibits me from answering that

Are you aware of a Mr. Joseph Yosi Amram?

ER 1.6 prohibits me from answering that

Have ycu heard that name before today?

ER 1.6 prohibits me frcom answering that

Have ycu ever communicated with Mr. Joseph

Yosi Amram?

A

question.

ER 1.6 prohikits me from answering that

&7
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Q Just for the record, I'm going to refer to him
as Yosi Amram instead of saying Joseph Yosi Amram.
A sSure.
Q Are you aware of any connection between

Mr. Amram and Jerk, LLC?

A ER 1.6 prohibits me from answering that
guestion.
Q Are you aware of any connection between

Mr. Amram and John Fanning?

2y ER 1.6 prohibits me from answering that
question.
Q Are you aware of any connection between

Mr. Amram and netcapital.com LLC?

A ER 1.6 prohibits me from answering that
question.
Q Have you ever discussed a subpoena issued by

the FTC with Mr. Amram?

A ER 1.6 prohibits me from answering that
guestion.
Q Have you ever discussed the invocation of any

privilege by Mr. Amram in response Lo a subpoena?

A ER 1.6 prohibits me from answering that
question.
o} Have you ever provided Mr. Amram with any

advice or other input about whether or not he should
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invoke a privilege?

A ER 1.6 prohibits me from answering that
question.

Q Are vyou aware of the name Matt Patenaude?

A ER 1.6 prohibits me from answering that
question.

Q Have you heard of the name Matt Patenaude

kefore today?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever communicated with Mr. Patenaude?

A ER 1.6 prohibits me from answering that
questicn.

Q Are you aware of the name Henry Harding?

A ER 1.6 prchibits me from answering that
question.

Q Have you heard the name Henry Harding before
today?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever communicated with Mr. Henry
Harding?

A ER 1.6 prohibits me from answering that
guesticn.

Q Are you aware of the name Peter Schmidt?
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A

question.

Q
today?

A

guestion.

Q
Schmidt?

A

gquestion.

Q

A

ER 1.6 prohibits me from answering that

Have you heard the name Peter Schmidt before

ER 1.6 prohibits me from answering that

Have you ever communicated with Mr. Peter

ER 1.6 prohibits me from answering that

Are you aware of Mr, Peter Carr?

ER 1.6 —-

MR. CARR: I'm here.

THE WITNESS: ER 1.¢ prohibits me from

answering that question.

BY MR. YANKILOVICH:

Q
today?

A

question.

Q

Carr?

A

question.

Q

Have you heard the name Peter Carr bhefore

ER 1.6 prohibits me from answering that

Have you ever communicated with Mr. Peter

ER 1.6 prohibits me from answering that

Can you state whether ycu've communicated with
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anyone about Jerk, LLC?

A
question.

Q

ER 1.6 prchibits me from answering that

Can you state whether you have communicated

with anyone about John Fanning?

A
question.

Q

ER 1.6 prohibits me from answering that

Can you state whether you have communicated

with anyone about this matter?

A

question.

ER 1.6 prohibits me from answering that

MR. YANKILOVICH: Let me go off the

record for a little bit.

record.

{Recessed from 11:3% a.m. to 12:16 p.m.}

MR. YANKILOVICH: We're back on the

BY MR. YANKILOVICH:

Q Let me run through a few documents. 3o we
are -- I'm handing the witness what has been marked as
CX0745. It also has a Bates label of JERK 00222.

Ms. Speth, do you recognize this document?

A
question.

Y

A

ER 1.6 prohibits me from answering this

Can ycu tell me what this document is?

It looks to be an e-mail.

71
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Q Do you see the two e-mail addresses on top,

support@jerk.com and infoljerk.com?

A I see that.

Q Are you familiar with these e-mail addresses?

y: ER i.6 prohibits me from answering that
questicn.

Q And do you see the cc line, and it says your
name?

A I see that.

Q Do you know whether vou were actually cc'd on

this e-mail?

y:\ ER 1.6 prohibits me from answering that
gquesticn.

Q Do you see the very top it's Rand Tara or Tara
Rand?

A I see that.

Q Are you familiar with that person?

A ER 1.6 prohibits me from answering that
quesfion.

Q And just to be clear, this is a document that

I believe you produced to us while in the context of
representing Jerk in this matter; is that right?

y:\ ER 1.6 prohibits me from answering that
question.

Q So you can't confirm that this is part of
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Jerk's production to the FTC in this matter?

A I believe you're asking me to reveal
information that relates to my representation of a
client, and T believe I'm prohibited from doing so
under Arizona Rules ¢of Professicnal Conduct.

MR. YANKILOVICH: Just as a matter of
protocol, we'll collect the exhibits right here, and
after we're through, you'll take them?

THE REPORTER: That's fine.

MR, YANKILOVICH: Okay, great.

BY MR, YANKILOVICH:

G Let me hand ycu an exhibit that's been marked

CX0531 which is alsc labeled or Bates stamped JERK

00189. Do you recognize this document?

A ER 1.6 prohibits me from answering that
question.
o] Can you confirm that this is a document that

Jerk produced to the FTC in this matter?

A ER 1.6 prohibits me from answering that
question.
Q Can you cenfirm that this is a document that

was drafted by you?
A ER 1.6 prohibits me from answering that
question.

Q Do you see in the first paragraph the document
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states and I'11 read, "First, I note that Jerk, LLC is

a Delaware company and has no contacts with the State

of New York that would subject it to jurisdiction
there.”
Do you see that?

: I do.

Q Can you tell us whether that's an accurate
statement?

A ER 1.6 prohibits me from answering that
question.

Qo Are you able to explain what you meant by that
Statement?

A What I mean is that my ethical rules prchibit

me from answering any questions that relate to the
representation of a client,.

Q I'm sorry, I may not have been very clear,
Can yocu provide an explanation for the statement that I
just read that appears on the face of this document?

A No, I believe I'm prohibited from doing so
under ER 1.6.

Q Let's move Lo the next document. This is
CX528 which is also Bates stamped beginning with JERK
00163 through 164. Ms. Speth, do you recognize this
document?

iy ER 1.6 prohibits me from answering this
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question.
Q Can you confirm that this is a document that

Jerk, LLC produced to the FTC in this litigation?

: ER 1.6 prohibits me from answering this
guestion.
0 Can you state whether you've seen this

document before today?
A No, I cannot state whether I've seen this
deocument before today.

o Why can't you?

g2y Because ER 1.6 prchibits me from so stating.

Q Any other reason why you can't state that?

A No.

Q Can ycu confirm whether you are the person who

drafted this document?

A I cannot confirm.

Q Why not?

A Because ER 1.6 prohibits me from answering the
question.

Q Do you see the statement at the bottom of the
second paragraph which -- the last sentence of the

second paragraph which states that if the subject of
the profile is 13 or younger, the profile will be
removed?

- I see it.
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0 Can vyou state whether that's an accurate
statement?

A I cannot state whether that's an accurate
statement.

Q Why not?

A Because ER 1.6 prohibits me from answering the
question.

Q Do you see in the fourth paragraph the

document states, and I'll read, "Jerk, LLC is a
Delaware company and has no contacts with the State of

Missouri that would subject it to jurisdiction there.™

A I see that.

Q Can you state whether that's an accurate
statement?

A I cannot state whether that's an accurate

statement because ER 1.6 prohibits me from saying so.

o] Any other reason why you can't state whether
that's an accurate statement?

A No.

Q So turning to the second page of this
document, page 002, there's something that appears tc
be a signature block, and it states, "Sincerely, Jaburg
& Wilk, PC, Maria Crimi Speth,” and there's a signature
there. D¢ you see that?

A I do.
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77
Is that your signature?
It is.
Do you remember signing this document?
No.
Do you know who would have signed this
if not you?

Ne, I said it was my signature already. You

already asked me that. I said it was my signature.

Q

A

Q

But you don't recall signing this document?
I do not.

Do you have any reason to believe that anyone

else would have signed with your signature on this

document besides you?

paS Boris, it's my signature.

O Okay.

n I'm not -- it is my signature.

Q All right. So is it fair for me to conclude
that you signed this document?

A Yes.

Q Very briefly -- and I'm sorry for not doing it
on the pricr document -- if you could turn to CX0531.

Is that your signature as well?

A

Q

A

Yes.
And you signed this decument as well?

Yes.
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Q Okay. I'll pass to you what has been marked
as Exhibit CX0522. Also Bates stamped JERK 00168
through 16%. Lest I forget, at the end of that

document, is that your signature?

A It is.

v} And you signed this document?

A Yes.

Q Do you reccgnize this document?

A ER 1.6 prohibits me from answering that
question.

] Can you tell us what this document is?

A ER 1.6 prohibits me -- I'm sorry, I think I

can tell you it's a letter. It appears to be a letter.
Q And it's a letter from you to a Mr. George
Jepsen; is that right?
A It appears to bke.
Q Do you remember if you ever actually sent this

letter to Mr. Jepsen?

A ER 1.6 prohibits me from answering that
question.
Q Do you see the second paragraph where it

states and I'll read, "Initially, T note that Jerk, LLC
is a Delaware company and has nc contacts with the
State of Connecticut that would subject it to

jurisdiction there.™
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A

Q

A
gquestion.

Q

A
question.

2
clients?

A

Q

I see that.
Is that an accurate

ER 1.6 prohibits me

Now, you wrote this

ER 1.6 prohibits me

statement?

from answering the

letter, right?

from answering the

Okay. Do you ever write letters on behalf

Yes.

of

Do you ever write letters to third parties on

behalf of clients?

A

Q

A

Q

Yes.

Are they usually truthful and accurate?

Yes.

Is there any reason to believe why this letter

would contain information that's not truthful and

accurate?
A
questicn,

Q

ER 1.6 prohibits me

from answering that

Can you think of any circumstances in which a

letter that vou wrote on behalf of the client to a

third party would not ke truthful or accurate?

A

question.

ER 1.6 prohibits me

frem answering that
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Q Do you see 1n the middle of the third
paragraph it states, and I'll read, "If I had received
a valid DMCA notice from Ms. Masciadrelli, the

allegedly infringing content will be promptly removed."

Do you see that?

A T see it.

9] Do you know whether that's an accurate
statement?

A ER 1.6 prochibits me from answering that
question.

Q One more question on this one. Can you
explaln that statement that I just read?

2y

Q That appears in the letter?

yiy No.

Q Why can't you explain it?

A Because I believe ER 1.6 prohibits me from

answering that question.

Q Any other reason why you can't explain it?
A No.
Q Now, at the very end, the last paragraph, this

is on page 2 of the document, and I'll read this as
well. "Finally, the complaint states that the
phctograph was taken when Ms. Masciadrelli was 14 years

old. Based on this representation, the website has
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removed the profile. If Ms, Masciadrelli's parent had
written directly to the website, the profile would have

been removed based on her age."

Dc you see that?

A I do.

Q Can you tell us whether that's an accurate
statement?

A I cannot.

Qo Why not?

A Because ER 1.6 prohibits me from Telling you.

Q Any other reason why you can't tell us?

A No.

Q Can you tell us what website you're referring
to in this lettexr?

Fay No.

Q Why not?

A Because ER 1.6 prohibits me from answering thes
question.

Q Can you tell us what you mean by "had written
directly to the website"?

A No.

Q Why not?

A Because ER 1.6 prohibits me from answering the
question.

Q Any other reason?



1 2y No.

2 Q Ckay. This is, next exhibit is marked CXO0755
3 which is alsoc Bates stamped JERK 285 through 286. Do

4 you recognize this document?

5 A ER 1.6 prchibits me from answering that

6 guestion.

7 Q Can you tell us whether that is your e-mail

8 address that is being referenced at the very top in the

9 “From" line at the top of this document?

10 n No.
11 Q Why not?
12 2y Because ER 1.6 prohibits me from answering

13 that guesticn.

14 Q Near Lthe top of this document, I see what

15 appears to be a signature block that has your name,

16 your firm's name, your firm's address and your business

17 phone number. D¢ you see that?

18 pa I do.

19 Q Is that a signature block?

20 A It appears to be.

21 Q Is that a signature block you typically use in

22 e-mails?
23 y2y It 1is.
24 Q Based on the presence of this signature block,

25 would it be accurate to conclude this is an e-mail



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Z5b

coming from you?

A

I think ER 1.6 prohibits me from answering

that gquesticn.

o

Can you tell me whether there's any reason to

believe that this is not an e-mail that's coming from

your

A ER 1.6 prohibits me from answering that
question.

Q Are you familiar with a Mr. Shadi Katirai?

yiy FR 1.6 prohibits me from answering that
question.

Q Are you familiar with a Rose Keong?

A ER 1.6 prohibits me from answering that
question.

Q Do you see the first line of the top e-mail,
it says, "Jerk.com is operated by a U.S. company and 1is
governed by U.S. law"?

A I see that.

Q Can you tell us whether that's an accurate
statement?

A No .

Q No, vyou can't tell us, or no, it's not an
accurate statement?

-y No, I can't tell you.

Q Why not?
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yiy Because ER 1.6 prohibits me from answering

that question.

Q Any other reascn why you ¢an't tell us?
A No.
Q Can you tell us in general whether jerk.com is

operated by a U.S. company?

A No.
0 Why not?
A Because ER 1.6 prohibits me from answering

that gquestion.

Q Any other reason why you can't tell us that?
A No.
Q Can you tell us generally if jerk.com 1s

governed by U.3. law?

A No.
o Why not?
y:\ Because ER 1.6 prohibits me from answering

that question.
o Any other reason?
A Nc. Well, maybe because I may not be

quaiified to answer that questicn.

Q Why wouldn't you be gqualified to answer that
question?

A Because I just -- I don't think I'm qualified
to answer whether cr not a company is governed by U.S.
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lLaw,

Q Even i1f a company is a client company?

A Well, this is clearly not a client of mine at
this point.

Q I'm sorry?

A Currently this is not my client, so I have no
idea what law it's governed by.

Q But would you be gualified to state whether a
client at a point in time when you are representing
that client is governed by U.S. law?

A Maybe. Depends on the circumstances.

9] Emg s lowr e iy sesrlier guesitnen plewiE
letters, I want to extend it to e-mails. Do you as a
matter of practice send e-mails to third parties on

behalf of clients?

A Sure.

Q Are they usually honest and truthful?

A Yes.

Q Is there any reason why they wouldn't be

honest or truthful?

A No.

Q Handing you Exhibit CX0759 which is also JERK
00358 through JERK (0360, do you recognize this
document?

A ER 1.6 prohibkits me from answering that

85
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question,

Q Have you ever seen this document before?

A ER 1.6 prohibits me from answering that
question.

Q Do you see at the bottem of page 1 where it
says, "Original Message" -- still on page 1, going in
to page 2 where it ends with what appears to be your

signature block? Do you see that line of text, or that
area cf text?

A T do.

] Can you tell us whether that's an e-mail from
you going to the recipients listed?

A I'm sorry, Boris, isn't that the exact same
e-mail we just looked at? And if so, why are we doing
this twice? Just to waste my time or what?

Q I think this is a broader trail.

A But you're asking me —-- you're asking me the
identical gquestion that you just asked me. B2And in
light of the fact that you already know the answer, it
feels like a complete waste of my time.

0] Well, I'1ll state, I mean the exhibits will
bear that these are different e-mail trails. They may
contain parts of the same e-mail trail, and I'll move
through these, as you see, 1'm moving through these as

quickly as possible.
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A It doesn't feel gquick at all to me. It feels
repetitive. That is exactly the same e-mail you asked
me about. My answers will be exactly the same.

Q Okay. Fair enough, We can move on to the
next exhibit. This is Exhibit CX0760, also JERK 00388,

Do you recognize this document?

A ER 1,6 prohibits me from answering that
question.

Q Have you ever seen this document before?

A ER 1.6 prohibits me from answering that
question.

g So this document doesn't appear to have the

signature block that we've seen in some of the previcus
e-mails. Instead it says, "Sent from my iPad.”" And
then your name and your phone number. Do you see that?
A Yes.
Q Can you tell us whether this was in fact an

e-mail sent from yvou to the recipient listed above?

A ER 1.6 prohibits me from answering that
question.
Q Have you —-- well, can you actually, can ycu

tell us whether this is a signature block that you'wve
used?
P2 I can tell you that when I send an e-mail from

my iPad, it typically says, "Sent from my iPad, Maria

87
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Crimi Speth, 602-248-1089." That's what my iPad

signature looks like.

Q

"Mariana:

Do you see the only line here on top says,

If you want the response, you need tc go

through the paid support function"?

A

Q

when you

o O T o

Q

I see that.

Can you tell me what you were talking abocut
referred to the paid support functicn?

No.

Why not?

Because ER 1.6 prohibits me from telling vyou.
Any other reason why you can't tell me?

No.

Can you tell me if this relates to a paid

15 suppoert function for jerk.com?

le

17

18

19

20

21

22

23

24

A

Q

I_cannot.

Can you tell me whether ycur statement to the

recipient Mariana is truthful and accurate?

A

Q
A
Q
A
Q

I cannot.

And why not?

Because ER 1.¢ prohibits me from doing so.
Any other reason?

No.

Are vyou aware of this person, Mariana, who

25 also seems to be going by the e-mail address of

88
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A-L-W-A-Y-5-T-N-N-0-V7?

A ER 1.6 prohibits me from a
question.
MR. CARR: Hey, Bori
MR, YANKILOVICH: He
MR. CARR: Can we go
a moment?
MR, YANKILOVICH: Su

record, Peter.

{Recessed from 12Z2:39

{Mr. Carr terminated
connection at 12:41 p.m.)

MR. YANKILOVICH: If
the record.

Before I ask my next
state for the record that Mr. Carr,
counsel, has signed off from the co

he's no longer on the line.

BY MR, YANKILOVICH:
Q Moving ¢on, I'm going to ha
Exhibit CX0756 which is also Bates

through 291.
All right. Do you r

document?

A

89

nswering that

5.
y, Peter.

off the record for

re. We're off the

p.m. to 12:41 p.m.)

the teleconference

we can go kack on

question, let me
John Fanning's

nference line, so0o

nd the witness

stamped JERK 00220

ecognize this

ER 1.6 prchibits me from answering that



1 guestion.

2 0 Have you seen this document?

3 A ER 1.6 prohibits me from answering that

4 question.

5 o Can you tell us whether this line of text at
6 the top that ends with what appears to be your

7 signature block is an e-mail going from you to someone

8 named Sharron Pitcher?

9 A I cannot tell you.
10 o Why not?
11 A Because ER 1.6 prohibits me from deing so.
12 Q Any other reason?
13 A No.
14 Q Can you tell us whether you know who Sharron

15 Pitcher is?

16 S No.

17 Q I'm sorry, you can't tell us?

18 A I cannot tell you.

19 Q Why not?

20 B Because ER 1.6 prohibits me from telling you.
21 o Any other reason?

22 A No.

23 0 Do you see the last line of this e-mail, at

24 the top states, "The website has a paid support

25 function that addresses issues regarding profiles.”

90
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A T see that.

0 Can you tell us anything about this paid
support function?

A No.

Q Why not?

A Because ER 1.6 prohibits me from answering
that question.

Q Lny other reason?

A No.

Q Okay. Let me hand you Exhibit CX0747 which is

alsc Bates stamped JERK 00232, Do you recocgnize this

document?

A ER 1.6 prchibits me from answering that
gquestion.

Q Can you confirm whether what appears to be the
e-mail in the middle of this document is an e-mail from

you going to someone named Jessie Gepayo?
A No.

Q Why not?

pal Because ER 1.6 prohibits me from doing so.
Q Any other reason?

A No.

Q Do you know who Jessie Gepayo is?

A ER 1.6 prchibits me from answering that

question.
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Q Have vyou heard that name before?

iy ER 1.6 prohibits me from answering that
question,

Q A line in the middle of this document nearly

directly or directly above what appears to be your
signature block states, "Requests such as these must be

made directly through the support feature of the

website. I only address legal issues." Do you see
that?

A I do.

Q Can you explain what the support feature is

Z here?

A No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.

Q Any other reason?

A No.

Q Can you explain what you meant by "I only
address legal issues"?

A No.
Why not?

Because ER 1.6 prohibits me from doing so.

Q
A
Q Any other reason?
A No.

Q

Next is Exhibit CX0752, which is also Bates

92
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stamped JERK 00261 through 262. Do you recognize this

document?

THE WITNESS: Can we go off the record?

MR. YANKTILOVICH: Sure.

{Discussion off the record.)

MR. YANKILOVICH: We can go back on the
record.

THE WITNESS: I'm sorry, what was the
guestion?

MR. YANKILOVICH: Can you read the
guestion?

(The question was read by the Certified
Reporter as follows: "Next is Exhibit CX075Z, which is
also Bates stamped JERK 00261 through 26Z. Do you

recognize this document?™)
THE WITNESS: ER 1.6 prohibits me from
answering that gquestion.

BY MR. YANKILOVICH:

Q Have vycu seen this document before?

L ER 1.6 prohibits me from answering that
question.

Q Are you familiar with a Ms. McLeod-Lofquist?

i ER 1.6 prchibits me from answering that
gquestion.

o Are you familiar with a person named Callie

23
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Rendall?

A

question.

Q

94

ER 1.6 prohibits me from answering that

And the person at the top of this e-mail,

Debra Gower, that is your assistant, correct?

A

Q

That is my assistant, ves.

At the bottom of this right above your

signature block it states, "It may be helpful for you

to know that jerk.com does have a paid online support

feature through which your client can request remeoval.”

Do you see that?

A I de.

Q Can you tell us whether that statement is
accurate?

A I cannot.

Q Why not?

A Because 1'm prevented from deing so by ER 1.6.

Q Any other reascn?

A No.,

Q Now, the subject line of your e-mail is,
"Please put on letterhead and mail." Do you see that?

A Yes.

Q Can you tell us whether that's an instruction
from you to your assistant te mail this letter?

A

ER 1.6 prohibits me from answering that
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gquestion.
Q Can you tell us -- strike that,
Can you explain to us what that subject
line is or what it means?

A I can tell you as I sit here today that it

appears to say that I'm telling my assistant to put it

on letterhead and mail it. T can't really offer more
than that.

Q Ckay. Do you know if your assistant ever did
put this on letterhead and mail it?

A ER 1.6 prohibits me from answering that
gquestion.

9] Next is Exhibit CX0748 which is JERK 00233
through JERK 00239. There are several pages, sc let me

know when you've had a chance tc look through them.

Y Okay.

0 Are you familiar with this document?

A ER 1.6 prohibits me from answering that
guestion.

Q On the first page there appears to be an

e-malil coming from someone named Joseph Gioconda,
attorney. Do you see that?

A I do.

Q Are you familiar with who that person is?

S ER 1.6 prohibkits me from answering that

85
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question.
Q On pages 2 through 4 of this document appears
to be a photocopy of a letter addressed to you. Do you

see that?

A I do.

Q Do you recall receiving this letter?

L ER 1.6 prohibits me from answering that
question.

Q Be you recall ever having a telephone
cenversation with Mr. Joseph Giocconda?

A ER 1.6 prohibits me from answering that
question.

Q Do you recall ever having a conversation with
anyone at the Gioconda Law Group?

A ER 1.6 prchikits me from answering that
question.

Q On page 3 of the exhibit which corresponds to

page 2 of this document, this letter states in the
fourth paragraph, "Second, as T discussed further
below, it is not c¢lear that the profile of
Mr. Bernstein depicted in Exhibit 1 attached hereto was
'user generated content.'" Do you see that?

i\ I do.

Q Do you have any understanding of what

Mr. Gioconda is talking about?

g6
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A ER 1.6 prohibits me from answering that
questicn.

Q Do you remember discussing "user generated
content™ with Mr. Gioconda or anyone at the Gioconda
Law Group?

A ER 1.6 prohibits me from answering that
gquestion.

Q Tn the third to the last paragraph this letter
states, "The reasons for our client's belief that this
profile was not user generated are as follows."™ Do you
see that?

: I do.

Q Do you know what Mr. Gioconda is referring to
by this?

yay ER 1.6 prohibits me from answering that
question.

Q Do you recall discussing this topic with
Mr. Gioconda?

A ER 1.6 prohibits me from answering that
question.

Q And if you would turn to the following page,
which is page 4 of the exhibit or page 3 of the letter,
at the very top the paragraph states —-- and I'm reading
it -— "You stated that you believed that all profiles
on jerk.com are user generated, because you believed

87



[

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2b

that jerk.com does net have the technical capacity to
uniiaterally create content. You also stated that you
would ask your client about this fact, and confirm it.

However, we have not yet received any response from

you." Dc you see that?

A I do see that.

Q Can you tell us what Mr. Gioconda is talking
about here?

A No.

Q Why not?

A Because ER 1.6 prohibits me from answering the
gquestion.

0 Any other reasons?

A No. T guess the other reason would be that,
the other reason would be that I would have no persconal

knowledge of what scmebody else was thinking or, you
know, I Jjust don't know what somebody else meant.

Q Okay. Falr encugh. Can you tell us what vyou
understand this language to mean?

A No.

Q Why not?

A Because ER 1.6 prohibits me from answering
that guestion.

Q Any other reason?

A No.

28
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Q Do you recall discussing the topic in this
paragraph with Mr. Gioconda?

A ER 1.6 prohibits me from answering that
question.

Q Do you recall stating to Mr. Gioconda that you
believe that jerk.com does not have the technical
capacity to unilaterally create content?

A ER 1.6 prohibits me from answering that
question.

o] Do you recall ever telling Mr. Gioconda that
you would ask your client about this fact?

A ER 1.6 prchibits me from answering that
question,

0 Do you recall ever getiing bkack to
Mr. Gioconda with confirmation or lack of confirmaticn
about this fact?

A ER 1.6 prohibits me from answering that
question.

Q Dc you know whether jerk.com ever ended up
removing Mr. Gicconda's client, Mr. Bernstelin’'s
profile?

i ER 1.6 prohibits me from answering that
guestion.

Q Do you recall ever passing on this issue

raised by Mr. Gioconda to any client of yours?
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yiy ER 1.6 prohibits me from answering that
question.

Q Let me hand you Exhibit CX0754 which
corresponds to JERK 00274 thrcugh C0277. Do you

recognize this document?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever seen this decument before?

A ER 1.6 prohibits me from answering that
question.

Q Do you know who Vasso Kanistra is?

A ER 1.6 prohibits me from answering that
question.

Q Turn to the very last page cf this document

which is page 4 of the exhibit. Can you confirm
whether this is an e-mail going from you to

Ms. Kanistra?

A No.

o Why not?

A Because ER 1.6 prohibits me from doing so.
Q But that's your typical signature block on

that page; is that right?
A The signature block that appears on CX754-04
appears to be my signature block.

Q So this e-mail states, and I'll read,
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"Jerk.com has an online support service which is the
only procedure to request removal of a post." Do you
see that?

A No. I think vyou read it wrong or T
misunderstocd you.

Q Okay. Sc let me read it again just tc make
sure we're on the same page. What I see reading on

page 4, "Jerk.com has an online support service which

is the only procedure to request removal of a post."
A I see that.
Q Do you recall writing that in an e-mail tc

Ms. Kanistra?

A ER 1.6 preohibits me from answering that
gquestion.

Q Do you recall making that statement to anyone?

y:y ER 1.6 prohibits me from answering that
gquestion.

o Can you tell us whether this is a true and
accurate statement?

A ER 1.6 prohibits me from answering that
question.

Q Can you tell us what conline support service
this line is referring to?

A No.

Q Why not?
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A Because ER 1.6 prohibits me from doing so,
Q If you'll lock at page 1 of the document, near
the top, alsc above what appears to be your signature

block, this is what I see this document as stating and

I'll read it in.

"Here 1s all I know. The website
assures me that if you pay $25 for service, they are
almost always able to help you handle your particular
issue. I have not received any complaints from people
who have paid for service."

Do you see that?

A I do.

Q Can you explain what this statement means?

A No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.

Q Any other reason why you can't explain?

A No.

Q Are you familiar with a $25 service fee for
the website jerk.com?

A ER 1.6 prohibits me from answering that
question.

0 Are vyou familiar with -- strike that.

Are you aware of any complaints from

pecple using Jjerk.,com?
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A ER 1.6 prohibits me from answering that
question.

Q Have you received any complaints from pecople
who have used Jerk.com?

2y ER 1.6 prohibits me from answering that
question.
9] Have you received any complaints from people

who have paild for service tc jerk.com?

A FR 1.6 prohibits me from answering that
question.

Q At the very top of this e-mail it seems like
Vasso Kanistra is responding back, and she concludes
with, "Please let me know what the process is." Do you

see that?

A I do see that.

Q Do you recall ever responding to Vasso
Kanistra?

A ER 1.6 prohibits me from answering that
question.

Q So let me hand you Exhibit CX0757 which
corresponds to JERK 00345 through 353. Have you taken

a quick loock at it?
A Yes.
Q Po you recognize this document ?

2\ ER 1.6 prohlbkits me from answering Lhat
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question,

Q Have you seen this document before?

A ER 1.6 prohibits me from answering that
question.

Q Do you see at the very top there's a "From"
line and it has your name?

A I see that.

Q And the "Teo" line appears to be a Christiane
Campbell?

A I see that.

Q Do you know who that person is?

A ER 1.6 prohibits me from answering that
question.

Q Have you heard of that name Christiane
Campbell before?

A ER 1.6 prohibits me from answering that
question.

Q Do you recall corresponding with Christiane
Campbell?

A ER 1.6 prohibits me from answering that
guestion.

Q Take a lcocok at page 7 of this document.

A What is the Bates label?

¢ CX00757-07.

A Okay. I'm there.

104
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Q Near the lower portion cof this document or

this page, there appears to be your signature block.

Do you see that?
A I do.
] Above 1t the text states, "Ms. Campbell, the

photograpgh will be removed pursuant tc the DMCA. The

remaining materials are user generated content and

jerk.com is protected from liability under the
Communications Decency Act." D¢ you see that?

A I do.

Q Can vyou explain what this statement means?

A No.

Q Why not?

yiy Because ER 1.6 prohibits me from answering the
question.

Q Any other reason?

A NG.

Q Can you tell us whether this statement is
accurate and truthful?

A No.

Q Why not?

A Because ER 1.6 prohibits me from deoing so.

0 Any other reason?

A No.

Q Do you recall consulting anyone before writing
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1 this response?

2 A ER 1.6 prchibits me from answering that

3 question.

4 o If you turn teo page 6, the previous page of

5 this document, right above your signature block in the
6 middle of the page, the text reads, "Ms. Campbell, I

7 handle legal issues, not the policy issues." Do you

8 see that?

9 2 Yes.
10 Q Can you explain what that statement means?
1z A No.
12 Q Why not?
13 p2 Because ER 1.6 prohibits me from deing so.
14 Q Any other reason?
15 A No.
16 Q Can you generally explain the distinction of

17 legal issues versus policy issues in the context of

18 this response?

19 A No.

20 Q Why?

21 A No.

22 Q Why not?

23 A Because ER 1.6 prohibits me from doing so.
24 Q Can you tell us whether in your past

25 representation of Jerk, LLC you ever handled policy
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issues?
yay I think your question, I guess I would cbject
to the form of your guestion. I think it's -- I think

I can't answer it the way you've asked it.

Q What is unclear about 1t?

A Because representation would mean to me legal
representation, and policy issues would mean something
else. So I don't know what you mean. I don't know
what you mean by representation.

Q Okay. So you did represent Jjerk.com as an
attorney, right?

A Yes.

¢ As part of that representatiocon, did you ever
advise jerk.com on pelicy issues?

A The way you've asked the question I'm going to
refuse to answer 1t under ER 1.6.

< Did you ever refuse to advise jerk.com —-
sorry. Strike that.

As part of your representation of Jerk,
LLC, did you ever refuse to provide advice for counsel
because the topic was a policy issue as opposed to a
legal issue?

i ER 1.6 prohibits me from answering that
guestion.

Q If you look at Page 5 of the document, in the
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middle ¢f this page, right above your signature block,
sent from iPad, it states, "Christi, I do not
understand. What happens when you try to reach
support? When you say that you are uncomfortable with
entering a credit card and making a pavment, do you
mean that you haven't done that? My understanding is
that support is $25. So, are you saying that you are
willing to charge your client for the time you have
taken in these communicaticns and comfortable with me

billing my client for my time in this, but not

comfortable with paying $257?" Do you see that?

A I do. Well, I think you read it mostly
accurate. There was a couple little words that I think
you corrected my typos.

Q Okay. But you see the text on the page,
right?

A I do.

Q You really don't want me tc read it again?

y: You essentially read it correctly.

Q Can you explain what the statement means?

A No.

Why not?

=0

Because I believe ER 1.6 prohibits me from
doing so.

o Can you tell us whether this support function
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is the support function that you've seen in prior

exhibits

A

0 0

jerk.com

LOTE A & R

users?
A
question.
Q
jerk.com
A
questicn,
Q
function?
A

question.

that we've reviewed?

I cannot.

Wny not?

Because ER 1.6 prohibits me from telling you.
Any other reason?

No.

Can you tell us whether a support function for

cost $257
No.
Why not?

Because ER 1.6 prohibits me from doing so.

Do you know -—- strike that.

Do you know whether jerk.com had any

ER 1.6 prohibits me from answering that

Do you know 1f users who paid a service fee to

got any service from jerk.com?

ER 1.6 prohikits me from answering that

Do you know 1f Jerk.com had a support

ER 1.6 prohibits me from answering that

109
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Q Do
anything?

A ER
question,

Q If

one.

you know 1f jerk.

1.6 prohibits me

you look at page

It's a long document.

look at page 4 in the middle,

signature block,
you or the original poster pays for the support

does not get help,

it states,

iy I see that.

Q Do

you see that?

statement means?

11C

com charged users for

from answering that

—-— Jjust a few mcre
I'1l move quickly.

right above your

"I can't help you.

then I will intervene."

Can you tell us what

on this

If you

But if

and

the

A No.

Q Why not?

A Because ER 1.6 prevents me from doing so.

0 Can you tell me anything about this offer to
intervene?

A No.

Q Why not?

2y Recause ER 1.6 prevents me from doing so.

Q Have ycu ever intervened with jerk.com for
anything?

A I refuse to answer the guestion under ER 1.6.

0 And finally, on page 1 of this deocument, at
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1 the very top right above your signature block it
2 states, "The profile has been removed again. Users are
3 able to repost and may do that. There may be other
4 profiles. Users have in fact made similar profiles
5 under other names. So leng as the support payment is
6 up-to-date, your client can e-mail support regquesting
7 removal of any additional profiles she discovers. If
8 the support request is not handled to your

9 satisfaction, please feel free to e-mail me."

10 Do you see that?

11 A I do.

12 Q Can vyou explain what this statement means?

13 A No.

14 Q Why not?

15 A Because ER 1.6 prohibits me from doing so.

16 Q Can you tell us whether all of the statements

17 that appear to be coming from yvou on the basis of being
18 above your signature block are truthful and accurate in

19 this e-mail?

20 A I cannot.

21 Q Why not?

22 A Because ER 1.6 prohibits me from doing so.

23 0 Any other reason?

24 A No.

25 Q Okay. So the next document is Exhibit CX0751
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which corresponds to JERK 253 through JERK 258, and I
will say in advance that this appears to be another
e-mail exchange between you and Christiane Campbell;
but I will assure you that it's partly different in its
content, and it's the way we received it, so I'm not
rehashing the same exact text.

Do you recognize this document?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever seen this document before?

A ER 1.6 prohibits me from answering that

0 I just want to focus on the first page of this
document. This appears to be an e-mail coming from
Christiane Campkell to the address support@jerk.com and
supportljerk.la. Do you see that?

A I see that.

Q I think we've talked about support@jerk.com
before. Have you ever heard of the e-mail address

support@jerk.la?

A ER 1.6 prohibits me from answering that
question.
Q Have you ever seen the e-mail address

support@jerk.la before?

A Yes, I see it right now.
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0] But before --

A You mean before today?

Q Yes.

A ER 1.6 prohibits me from answering that
guestion.

Q Your name appears to be on the cc line. Do
you see that?

A I do.

Q Can you confirm whether you in fact receiwved
this e-mail?

A No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.

Q This appears to be addressed te "Jerk Support”
at the top. Do you see that?

A Yes.

Q Do you know whether the e-mail address
support@jerk.com or support@jerk.la would send e-mails
te Jerk Support?

A ER 1.6 prohibits me from answering that
question.

Q Sc Ms. Campbell seems to write, and I'll read
her text. This is at the bottom of the first
paragraph. "Despite Jerk's own promises that it will
respond to support requests within 24 hours, we'wve yet

113
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tc have any success in removing the objectionable posts

from the above profile.” Do you see that?

A I do.

Q And then she continues in the following
paragraph, "We understand that support and a
subscription to jerk.com, to enable us to dispute or
report abuse for certain postings, may carry a $25 and
$30 cor $90 fee, respectively." Do you see that?

A I de.

o Do you know if the statement that she makes in
the second sentence that I just read i1s an accurate
statement?

A ER 1.6 prohibits me from answering that
question.

Q - Do you have any reason to beliewve that it's an
inaccurate statement?

A ER 1.6 prohibits me from answering that
questicn.

Q Did you ever speak with Christiane Campbell
about the content of this e-mail?

A ER 1.6 prohibits me from answering that
question.

Q Did you ever speak with Christiane Campbell at
allw

A ER 1.6 prohibits me from answering that
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gquestion.

Q Did you ever respond to this e-mail from
Christiane Campbell?

iy ER 1.6 prchikbits me from answering that
question,

Q This is Exhibit CX0761, which cocrresponds to
JERK 00403 through 406. Do you recognize this
deocument.?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever seen this dccument before?

A ER 1.6 prohibits me from answering that
question.

0 Cn the first page at the top of the page
appears Lo be an e-mail. The "From" line has your name
and the "To" line has a Kellye, spelled K-E-1-1-Y-E,
Washington. Do you see that?

A I see that.

Q Do you know who Kellye Washington is?

2y FR 1.6 prohibits me from answering that
question.

Q Have vyou ever heard of that name before?

A ER 1.6 prohibits me from answering that
question.

Q Turning very quickly to page 3. In the middle
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1 of the page there seems to be, right above your
2 signature bklock, text that states, "Ms. Washington, I
3 am only legal counsel and I do not have the ability to
4 remove profiles, nor do I address policy issues. The
5 website has an online support system which you may

o direct your requests."”

7 Do ycu see that?

8 A T do.

9 Q Can you tell us what the statement means?
10 A No.
11 Q Why not?
12 L Because ER 1.6 prohibits me from doing so.
13 Q Any other reason?

14 A No.

15 0 Can you state, can you tell us whether this

lo statement was truthful and accurate?

17 A No.

18 Q Why not?

19 A Because ER 1.6 prohibits me from doing so.

20 o Any other reason?

21 A No.

22 Q On page 2, immediately prior page, right above

23 your signature block near the bottom it states, "My
24 understanding is that suppocrt is around 530, not $90.

25 Did you try tThat?" Do you see that?
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A I see that.
Q Then right above appears to be a response from

Kellye Washington stating, "It's a monthly fee!

Outrageous."” And it goes on. Do you see that?
A I de.
Q And then right above that, it appears to be a

statement right above your signature block which
states, "It 1s not my understanding that it" -- I'm
going te start over. It reads, "It is not my

understanding that it is a monthly fee, I thought it

was a che time." Do you see that?
A I do.
Q Referring to the two statements on this page

right above your signature block, can you explain any
of these two statements?

A No.

Q Why not?

B Because ER 1.6 prchibits me from doing so.

] Can you tell us whether these statements were

truthful and accurate?

A No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.
0 Finally going to page 1 of this document at

the very top right above your signature block, the
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decument reads, "I have confirmed that there is a
support function that does not include a monthly fee

where you can explain your situation and ask for

relief." Do you see that?
A I do.
0 Can you explain what the statement means?
A I can't.
Q Why not?
A Because ER 1.6 prohibits me from doing so.
Q Any other reason?
A No.
Q Can you state whether this statement is

truthful and accurate?

A No.

Q Why not?

A Because ER 1.6 prchibits me from doing so.

0 Can you tell us whether you in fact confirmed
with anyone that there's a support function that does

not include a monthly fee?

A No, I can't tell you.

Q Why not?

A Because ER 1.6 prohibits me from deing so.
Q Can you confirm or rather tell us whether

jerk.com had any way by which users could explain their

situations and ask for relief?
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A No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.

Q Any other reason?

A No.

Q Okay. Let me mark, rather let me hand you
Exhibit 750 which corresponds to Jerk -- this is

Exhibit CX0750 and it corresponds to Bates JERK 251

through 252. Do you recognize this document?

i ER 1.6 prohibits me from answering this
gquestion.

o Have you seen it before?

A ER 1.6 prohibits me from answering this
question.

Q At the top it appears to be an e-mail and it

appears to be from a person named Candice Leontyuk,

L-E-O-N-T-Y-U-K. Do you see that?

A I do.

Q And it appears to be going to you, to your
name. Do you see that?

il I do.

Q Do you know who Candice Leontyuk is?

)\ ER 1.6 prohibits me from answering that
question.

Q Have vou heard of that name before that?
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A ER 1.6 prohibits me from answering that
questicn.
Q Turn to page 2. Ms. Leontvyuk appears to be

writing to you, and on the third paragraph states, "My
picture from Facebook was taken by jerk.com about a
year and a half ago. Now they have somehow taken

private, personal family photos and posted them on my

name." Do you see that?
2y I see that.
Q Can you tell us whether you reviewed this

statement before today?
A I cannot.

0 Why not?

A Because ER 1.6 prohibits me from doing so.
Q Any other reason that you can't tell us?
A No.

0 Then on page 1 in what appears Lo be a

response by you which is right above your signature
block it states, "My role is as legal counsel and I
only address legal issues, not peolicy issues. Jerk.com
has a paid support function for policy issues such as
this."
Do you see that?
A Yes,

Q Can ycu explain what this statement means?
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A No.
Q Does the statement mean that the cencern
relayed by Ms. Leontyuk is a policy issue and not a

legal issue?

g2y ER 1.6 prohibits me from answering that
question,
Q Can you explain the distinction between legal

and policy issue with respect to this e-mail?

by Not with respect to this e-mail, no.

0] Why not?

A Because ER 1.6 prchibits me from deing so.

Q Can you explain the difference between legal
issue and policy issue in general?

A Sure, I think a legal issue is an issue that
would have legal implications that would have, you
know, follcw the law, not follow the law, what does the
law say you can do, what does the law say you can't do.
A policy issue is an internal issue that a company
decides that doesn't have legal implications.

Q Is there a clear dividing line between the two
or do they overlap?

A I think it depends.

Q Well, would a website taking private, personal
family photos, assuming that was true, and posting them

on that website invoke legal issues or policy issues or
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both?
A You're just asking my opinion?
Q Yeah.
P2\ Both.
Q So to confirm, in addition to policy issues,

there would be legal issues implicated in that conduct?

A If they were private family phetos, is that
how you described them?

Q Private, personal family photos.

A I think there would be legal implications if
it was private, family personal photos.

Q Why would there be legal implications for
private, family personal photos?

Fiy Because you're using the word private which to
me implicates a legal issue which is a right to
privacy.

Q Would there be, in addition to right to
privacy legal issues, would there be other legal issues

involved in that conduct?

A I don't know, I would have to know more
facts.
Q Well, what about copyright issues, do you

think copyright issues would be involved in that
content?

A It depends on who took the picture.
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C And if they were somehow not private, perscnal

family photos, would there still be legal issues

involved?

A I don't know. Depends on the context.

Q S0 what would you do to find out more? What
questions would you ask?

A That depends on the ccntext, tcoco. Who am I
representing? What are their circumstances? Is
somebody asking me legal advice? Is somebody asking me
academic advice? It Jjust totally depends.

Q But it sounds like you would want to do
follow-up?

i It depends. If somebody is hiring me to do
some work, I would do some follow-up for them. If
somebody asked me a question in a, while I'm teaching a
class, I might or might not do follcocw-up. I don't
know. Depends.

Q Well, if you have a client and as part of your
work for that client you have to respond to complaints
by users of that client, and that client raises a
concern that implicates private, personal family
photos, would you say that there are legal issues there
that warrant follow-up?

A It depends on the client and what the client's

needs are, what the client's situation is, what the
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client's —-- it just totally depends on the situation
and the client.

0 Well, is there any type of situation where you
wouldn't need to do any follow-up when a user comes in
and says I've gct private, perscnal photos that your
client is using?

iy Ch, you switched the qguestion. Before it was
my client. ©Now it's a user.

Q Okay. To be clear, the guesticn ig, 1f you're
representing 2 client that operates a website and the

client has users, and part of your role for that client

ing to users' mp
user comes to you ——- or rather if the user's complaint
percolates up to you and the user c<¢laims that your
client is using that user's private, perscnal family
photos, is there any situation in which you wouldn't

have to do any meore follow-up before responding to that

user?

A Yes.

Q What type of situation would that be?

a2\ If I looked at the photos and they obviously
weren't private. I would imagine. We are still

talking hypothetically, right?
Q Yes.

A Yeah, I imagine if T can look at the photos, I



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

125
don't need to do any follow-up. I can tell if they're
private. Just because somebody says something is
private doesn't mean it is. If the photo on its face
is not private and if the photc on its face is not
taken by the person who claims to take it, like, for
instance, 1f you send me something that says I took
that photo or I am the owner of the copyright of that
photo, and I can tell you didn't take the photeo from
the phote itself, I don't need to do any further
follow-up. It's going to be clear to me from locoking
at the photo. You can tell me all day long that a
photo was private, but if it's a picture of you sitting
here in this chair, I would not need to follow up to
decide it wasn't private.

0 Okay. S0 besides that reason, it sounds -- to
clarify, it sounds like one reason where you wouldn't

need to do any further folleow-up, if you can tell from

the face of the photce that it's not private and the
user is simply wrong in the user's assertion that its
private, is that --

A That's cne thing as I sit here today that I
could think of would be a reason not to follew up.

Q Any other reasons?

A I can't think of any as we sit here today. O©f

course, every, you know, every hypothetical has a
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million potential facts that could come into play, but
based upon what you've told me, I can't think of any.

Q And your fascia review of the photo to
determine whether that photo is really private as the
user is claiming or just not private and the user is
wrong, is that something that you would do as part of
your function as legal counsel?

A Totally depends ¢n the client.

O Well, essentially if the client, if the client
is tasking you with this particular task in responding
to user complaints about private photos being used, I
mean is that something that you would be doing?

A It depends on the client.

Q Would you characterize that type of review,

assuming you are doing it as a legal review or a policy

review?
g2y What we've been talking about is legal. I'm
looking -- I was looking -- I was specifically limiting

my answers to the legal questions. What a client
chooses to do within their company is the client's
policy decision. Whether or not it has legal
implications is what I was answering to you —-

0 Got 1it.

A -— in our hypothetical.

O Got it. So to clarify, and I'm trying to make
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it clear in my mind, the determination of whether a
pnoto is truly private or, in other words, is deserving
of copyright protections is a legal question, right?

A Seems to me to be.

Q But the call by the client teo remove or not
remove that photo based on copyright protections or
privacy issues is a policy determination?

A I think soc.

Q QOkay. Do you know whether this person's
profile, Ms. Leontyuk's profile, was ever removed from

jerk.com?

A ER 1.6 prohibits me from answering that
question.
Q And do you know —-- strike that,

Rather, at the top of this document,

page 1, it seems to be Ms. Leontyuk e-mailing you on

December B. Do you recall ever responding to her?

A ER 1.6 prohibits me from answering that
question.

Q Can you tell us whether the statements made by

what appears to be you in this e-mail trail were true
and accurate?

Iy ER 1.6 prohikits me from answering that
question. So no, I cannct tell vou.

Q Okay. 1I'll hand you Exhibit 762. Do you
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reccgnize this document?

A ER 1.6 prohibits me from answering that
question.

Q Have you ever seen this document before?

A ER 1.6 prohibits me from answering that
question,

Q At the bottom of this document, and I'll note

that the top seems to be redacted and that's the way it
was produced to the FTC, but at the bottom of this
document appears to be an e-mail from somecne named

Miri BD going to what appears to be you. Do you see

that?

A I see 1it.

O And this e-mail states, "User Miri Ben-Dat is
13 years old. Remove profile." Do you see that?

A I do.

Q Do you know whether this relates to a profile

of Miri Ben-Dat on jerk.com?

i ER 1.6 prohibits me from answering that
question.
0 Do you know whether Miri Ben-Dat's profile was

ever up on jerk.com?
A ER 1.6 prohibits me from answering that
question.

Q Do you know 1f Miri Ben-Dat's profile was
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removed from jerk.com by someone in c¢harge of Jerk.com?

A ER 1.6 prchibits me from answering that
question.

Q Do you know why the top of this e-mail is
redacted?

A ER 1.6 prohibits me from answering that
question.

Q And can you tell us who redacted the top of

this e-mail-?

A ER 1.6 prohibits me from answering that
question.
Q Let me hand ycu Exhibit CX0764. Do you

reccgnize this document?

piy ER 1.6 prohibits me from answering that
question,

Q Have you ever seen this document before?

A FR 1.6 prohibits me from answering that
question.

Q So this appears to be an e-mail from someone

named Diana at Diana A. to your work e-mail address.

Do you see that in the middle of this document?

a I see that.
Q Do you recall whether you ever received this
e-mail?

A ER 1.6 prchibits me from answering that

129
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question,

Q In the middle of this document, Diana seems to
write, "I am appalled to learn Lthal your website
promotes bullying; especially when there is already a
major issue with bullying in schools across RAmerica as
I am sure you are aware. My son is also under the age
of 14, and I read that jerk.com should remove a page in
this case."”

Do you see that?

A I see 1it.

0 Do you know whether -- strike that.

Do you see later in that e-mail it
states, "Here is the link tc the page,” and it's an
http link. Do you see that?

n I see that,.

Q Do you know whether that link or the output of
that link ever appeared on jerk.com?

iy ER 1.6 prohibits me from answering that
question.

Q Do you know whether the user associated with
that link, whether that user's profile was ever removed
from jerk.com?

A ER 1.6 prohibits me from answering that
question.

Q Do you see at the top there are several
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redactions at the top of this doccument?

A I see that.

QO Do you know why the redactions are there?

A ER 1.6 prohibits me from answering that
question.

O Do you know who redacted the document?

biy ER 1.6 prohikits me from answering that
guestion.

Q I'll give you Exhibkit 765, CX0765 which
corresponds to JERK 00418. Do you recognize this
document?

A ER 1.6 prohikbits me from answering that
question.

Q Have you ever seen this document before?

A ER 1.6 prohibits me from answering that
question.

Q This appears to ke, at the bottom of this
document it appears Lo be an e-mail from someone named

Hailey Hodinski to you as well as what appears to ke an
e-mail from you on a trail between you and Hailey
Hodinski. Do you see that?

A I see 1it.

Q Okay. Do you recall receiving these e-mails
from Halley Hodinski?

i ER 1.6 prohikits me from answering that
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guestion.

Q Do you recall receiving any e-mail from Hailey
Hodinski?

A ER 1.6 prohibits me from answering that
question.

Q Are you aware of who Hailey Hodinski is?

L ER 1.6 prohibits me from answering that
question.

Q Have you heard of Hailey Hodinski before
today?

A ER l1.¢ prohnibits me from answering that
gquestion.

Q In the initial e-mail which appears to be an

e-mail from Hailey Hodinski to you, in the middle of
that paragraph it states, "Once again, this is an
underage child and in no way should her name be showing
up on your site or in any Google search that forwards
Lo your site."” Do you see that?

A T disagree that that's the first e-mail. I
think that's the later e-mail.

Q What T meant to say, that's the e-mail portiocn
that appears near the top?

A Yes, I see that.

o And then at the bottom what appears to be the

first or initial e-mail seems to be an e-mail from
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Hailey Hodinski stating, "Please remove Hailey Hodinski

from your site Jerk.com. This is a child under 14."

Do you see that?

A I de.

Q Do you recall whether jerk.com ever displayed
a profile for Hailey Hodinski?

A ER 1.6 prohibits me from answering that
questicn.

Q bo you recall if jerk.com ever removed the
profile for Hailey Hodinski?

A ER 1.6 prohibits me from answering that
guestion.

o] Do you see the top half of this e-mail seems
to be redacted?

iy I do.

o) Do vou know why it's redacted?

o ER 1.6 prohibits me from answering that
gquestion.

Q And do you know who redacted it?

FiS ER 1.6 prohibits me from answering that
question.

Q I'll hand you Exhibit CX0774 which corresponds
to Bates FTC-JERK0018693 through 1865%9. Do you

reccgnize this document?

A No.
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Q You have never seen it before?

A No.

0 Do you know what TIeXpert, 1[-E-X-P-E-R-T, is?
A No.

0 Have you ever heard of that name before?

A No.

Q Do you know who Marcel Gaftoneanu,

G-A-F-T-0-N-E-A-N-U, is?

A ER 1.6 prchibits me from answering that
question.

o Have you ever heard of that name before today?

A ER 1.6 prohibits me from answering that
question,

Q Do you know what Assist Software is?

ya ER 1.6 prohibits me from answering that
question.

Q Have you ever heard of that company before?

iy ER 1.6 prohibits me from answering that
question.

¢ On the bottom of page 1 of this document, it

states, I'm going to read, "Jerk, LLC is a U.5. company
which operates under U.S. law. You request informaticn
that is privileged and confidentiazl under U.S. law and
is not in our possession or control to be delivered

without the consent of Jerk, LLC. You can contact

134
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Maria Crimi Speth, Esg., at Jaburg & Wilk, 3200 North
Central Avenue, Suite 2000, in Phoenix, Arizona, to
obtain the information and consent from Maria."” Do you
see that?

a I do see that.
Q Can you explain what this is referring to?
A No.
0 And why not?
A I don't know.
Q So if you look at the very last page of this
document at CX0774-07, it appears to be signed by
Marcel Gaftoneanu, Managing Partner at IeXpert. Do you
see that?

A I do.

Q Does it appear to you that this entire

document was sent and drafted by this person, Marcel

Gaftoneanu?

A I have no idea.

Q Now, back to the first page of this document,
it appears to be addressed to a Mrs. Raluca Popa,

P-C-FP-A. Do you see that?

A I see that.

Q Do you know who that person 1is?

A I do not.

Q Have you ever heard of that name before today?
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A NO.
Q And this document, to me it appears to be a
letter. The first line states, "We Were designated by

Jerk, LLC to provide in a very short term responses

regarding jerk.com.”" Do you see that?
A I do.
Q Now, if you turn to page 2 of this document,

there is a, the second paragraph begins with, "You alsc
stated: The reported site colliects personal data, such
as names and images obtained from the Internet,

especially from Facebook, these being posted withocut

informing the users." BAnd it goes on. Do you see
that?

A I see it.

O and then right below it, it states, "Response.

This statement was forwarded to Maria Crimi Speth, the
legal representative of Jerk, LLC who stated:"™ Do you

see that?

A I do.

Q And then there is a response, and what appears
to be italic font. Do you see that?

A I do.

0 Do you recall whether this statement, the one

that was read above, was actually forwarded to you?

A ER 1.6 prohibits me from responding to that
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guestion.

Q Do you remember providing the response that
appears in the response area in italic font?

i ER 1.6 prohikits me from answering that
question.

Q Do you recall specifically stating that
Internet users who have agreed to the terms of service
of most major social networking sites in the United

States have waived any protections otherwise available?

L ER 1.6 prohibits me from responding t¢ that
questiocn.

Q Can you provide any explanation for that
statement?

A No.

Q Why not?

yi\ Because ER 1.6 prohibits me from doing so.

Q Any other reasocon?

A No.

Q Taking apart the context of this particular
response, do you as an attorney believe that Internet

users who have agreed to the terms of service of most
major social networking sites in the United States have
waived any protections otherwise available?

A I don't know. I would need to know the

context.
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O Do you think that statement would be accurate
in any context?
A I have no idea because I don't know what
protections are referred to.
Q Okay. A little later in this document on the
same page 1t states, "You asked: 1, if processing data

on the site jerk.com is being made as cperator or as

authorized perscon empowered." And then it goes on. Do
you see that?

A Yes.

O Then the response says, "The statement was
forwarded to Maria Crimi Speth, the legal
representative of Jerk, LLC, who stated:" Do you see
that?

A I see it.

0] Response in italic font follows. Do you see
that?

A I do.

Q Do you recall receiving this question that's
presented here after vyou asked?

A ER 1.6 prohibits me from answering that
guestion.

Q Do you recall providing any response to this
questicon?

A ER 1.6 prohibits me from answering that
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gquestion.
Q As part of the response in italic, it states,

"Jerk, LLC, does not operate and deces not host its

database in Romania." Do you see that?
A I see that.
O Do you know whether that's a truthful and

accurate statement?

il ER 1.6 prohibits me from answering that
question.
Q Se if you glance over, just because I want to

make sure we cover this, but not spend too much time on
every one of these gquestions. As you glance over the
documents, there seems to be or rather there seem to be
24 individual numbered asks or guestions. And the
response for each one begins with "This statement” --

and I infer that to mean this question -- "was
forwarded to Maria Crimi Speth, the legal
representative of Jerk, LLC who stated:™

And the only excepticon that I see to

that is question No. 12 on page 04 which the response

dces not seem to reference your name.

iy And No. 18.
Q 187
A Oh, I missed it. It's there.

Q So 18 does reference your name?
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s Right, it does. I missed it the first time.
I think you're right. I think 12 is the only one that
doesn't.

Q So let's try to address all of these in one
fell swoop.

A Oh, good.

Q But I want to make sure that you're able Lo

answer completely and accurately in cne fell swoop.

A Okay, I'll tell you if it needs to be
switched.

0 Tell me.

L Uh-huh.

Q So for these 24 numbered Asks, do you recall
ever receiving these questions?

g2y FR 1.6 prohibits me from answering the
question.

Q Do you recall ever communicating with anyone
about these questions?

A ER 1.6 prohibits me from answering the
question.

O Do you recall in any way reviewing these
questions?

a ER 1.6 prehibits me from answering the
question.
Q And with exception of guestion No. 12, do you
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recall providing responses to any of these gquestions?
A ER 1.6 prohibits me from answering the
question.
Q and for all of these gquestions, can you tell

us whether the responses provided are truthful and

accurate?

A ER 1.6 prevents me from answering the
question.

Q And you were comfortable with providing these
crnibus responses to all of these questions; is that

right?

A Yes.

0 and for all of these questions, 1 through 24,
would you be able to provide any explanation or any

additional information about what i1s meant by the

responses?

A No.

Q Why not?

A Because ER 1.6 prevents me from answering the
question.

Q and just leoking specifically at No. 12 for a
second, the response says, "Jerk, LLC relies on the
advice and counsel of its attorneys to insure that it

is in compliance with all laws and regulations to which

it is subject." Do you see that?
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A I do.

Q Do you know what attorneys this is
referencing?

A ER 1.6 prohibits me from answering the
question.

Q So this, I think, will cut through a lot of my
questions. So let me just focus on a handful of
specific ones, and then we can move on from the
document.

y2y Can we take a bathrcom break?

Q Absolutely.

A I guess I could wait till the end of the
document.
Q That's fine. This is a decent stopping point.

We'll take a bathroom break, and we'll go off the
record.
(Recessed from 1:52 p.m. to 1:58 p.m.}
MR. YANKILOVICH: We'll go back on the
record.
BY MR. YANKILOVICH:

Q We were looking at CX0774. If you take a loock
at page 3 of this document, in response to No. 4, the
response mentions Vendors of Jerk, LLC. Do you see
that?

A I do.
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Q Do you know who vendors of Jerk, LLC are?

A ER 1.6 prevents me from answering that
question.

Q In response to item 5, the response states,
"The information processed is freely accessible public
demain Internet information.” Do you see that?

A I do.

0 Do you know what that refers to?

s ER 1.s.

Q Do vou know in general what freely accessible
public domain Internet information refers to?

A

(ORI O N R .

No.

Have you ever used that term before?

Nct that I can recall,

Have vyou ever heard of that term before?
Sure, people misuse that all the time.

Dc you know what the appropriate use of that

term would be?

A

Public domain is a legal concept that means

that a copyright has expired and gone into the public

domain.

0

So freely accessible public domain Internet

information means --

A

Q

Nothing to me.

Okay. ©Qutside the context of this, do you
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know if you've used that term in correspondence with

anyone?

A What term?

Q Freely accessible public domain and Internet
informaticn?

iy I would be very surprised if I would have ever

used that term.

0 But vou don't recall any particular instance
of using that term?

A I would be very surprised if I ever did. I
have no reccllection of ever doing so and I would be
very surprised if I ever did. It's ilncorrect. Public
domain does not mean that, so I'm not going by memory
because don't pretend to remember things like this, but
it's not a term T can imagine ever using.

0 In response to No. 6, the response states,
"Individuzls who have posted information publicly on

the Internet and pubklicly available Internet

informaticn." Do you see that?
A I do.
Q Do you have any —-- are you able to explain

what any of this means?
iy No, ER 1.6 prohibits me from doing so.
Q In general, moving cutside the four corners of

this document, do you know or c¢an you explain what
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publicly available Internet information means?

A Sure. Information you can get on the
Internet.
Q And is all information that you can get on the

Internet publicly available?
A Unless 1t's password protected. Or membership

site that you have to be a member of.

Q And in those cases, it's not publicly
available?

Fiy Depends on how you define the public, I guess.

Q I mean how would you define the public in the

context of publicly available?

yay I would think publicly available would be
scmething you can get without a password or a
membership.

Q Okay. So the converse proposition, if it's
information on the Internet you can't get without a
membership or password, then in your view it's nct
publicly available?

A I'm sorry, repeat the question.

Q Sure. So 1f it's information on the Tnternet
that requires a membership or a password, then is it
not publicly available?

A Well, now you've gotten me thinking about what

I meant by membership. I was thinking of a membership
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site as a, vou know, a kind of a website that you, that
would be —-- you have tc qualify to be a member of. So
I was thinking of like a secure website that ycu would,
vou would have to sign up for, pay for, and be
separately, you know, be part of an elite group. Then
I kind of wouldn't think of that as public. But if
you're thinking of a membership site like, you know,
every single site that we all, you know, click I
accept, I don't mean that. That's publicly available.

Q Okay. I think I get it. But de you have an
example of each one of those categories?

A Yeah, I have some clients who have some very,
you know, very distinct groups of people who can see
their websites. Like, this is not a real example.

This 1s just a hypothetical example. Like let's say
you're running something for doctors, and they have to
be, you know, they have to have a certain degree or a
certain gqualification to be a member of that site.

Then I wouldn't think of that, in my parlance I
wouldn't think of that as pubklic. But if we're talking
about like a social media site that anybody could just
click on and just click I agree, then I would think of
that as public.

0 So social media sites, we're talking about a

Facebook or MySpace or something like that?
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A Yeah, I would think of those as public. I

would not think of like a little niched website as

public.
Q Got it. So just to clarify, when we're
talking about public, it's not the site itself that I'm

talking about being publiic. It's the information on
that site, right? So --

A I thought we were talking about publicly
available. So 1is it available to the general public is
what I thought we were talking akout.

Q Right. So I'm going back to the language in

this response, in No. 6, "publicly available Internet

informaticn." 8Sc¢ not the existence of a website, but
Internet information, unless in your view the existence
of a website is egquivalent to Internet information?

A If you're going to go back to the language of
this document, I'm going to refuse to answer under 1.6.

Q Okay. I'm referring to the document, but I'm
asking you what your understanding of the term in
general "publicly available Internet information"” is?

A I would interpret the term "publicly available
Internet information” as stuff that's avallable on the
Internet, that's generally available on the Internet

without having to have scme special qualification or

some speclal password.
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Q So, for instance, content available on a site,
on a social media site like Facebock or MySpace, in
your view that is publicly available Internet
information?

A T would consider that publicly available, yes,

Q Despite the fact that users typically need
user names and passwords to log in and use those
gervices?

A Right.

Q On the other hand, content available through
hyper-niched websites like for professionals that not
any member of the public could join, that content would
not constitute publicly available Internet information?

A In my parlance, right.

QO Okay. That makes sense.

A Right.

Q Moving on quickly to Number 7, it states, the
response states, "All data is prcperty of Jerk, LLC
exclusively." Do you have any explanation for what
that means?

A ER 1.6 prohibits me from answering that
questiocn.

Qo In response to No. 9 on the following page,
the response states, "Individual users are informed of

the contents of jerk.com through the site's search
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feature and Internet search engines." Do you see that?
A I see that.
Q Do you know what this means?
A ER 1.6 prohibits me from answering that
question.
o Do you have in general an idea of what an

Internet search engine is?

A Sure.
Q What is an Internet search engine?
A Any piece of software that helps you toe find

data, content on the Internet hased upon search terms.

9] Do you have a few examples of Internet search
engines?

A Sure, Google,

Q Any other ones?

o Dogpile, Yahoo. I'm sure there's tons of

them, but those are the cnes coming to my mind. Bing.
6] In response to No. 10, the response states,

"Information 1is cecllected from public sources and under

the terms of service posted on Jjerk.com.”™ Do you see
that?

A I do.

Q Do you have an explanation for what this
means?

A ER 1.6 prohibits me from answering that
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guesticn.
0 In general, not within the context cof this

document, do you know what public sources refers to?

A I don't. Not out of context, I couldn't tell
you.

Q In response to Number 11, it states,
"Individuals have no rights to restrict the flow of
information already in the public domain." Do you sece
that?

A T see that.

Q Do you know or can you explain what this
regsponse means?

A ER 1.6 prohibits me frcom answering that
question.

Q Outside the context of this document, c¢an you
explain what the public domain 1s?

A Yes, public domain is when a copyright
protected item such as a photograph or a writing or a

sculpture or a piece of artwork, the copyright expires
and it goes into the public domain upon expiration.

Q And is that explanaticn applicable to
materials on the Internet?

A It can be.

Q The general statement that individuals have no

right to restrict the flow of information already in
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the public domain, in yeour view, is that an accurate

statement?
A Seems to be. Generally it's accurate. Of
course, there's going to be exceptions.

Q Why is it generally accurate?
s Because if something is in the public domain,
by definition, it no longer has copyright protection.

When something no longer has copyright protection, then

you can't -- there's nobody to say you can't use it
anymore. It was copyright protected and it nc longer
is.

Q Any other reason for why it's accurate in
general?

A That's why I think it's accurate.

Q On No. 14, on the feollowing page, the response
states, "Individuals have waived their rights to

control information available in the public domain and

Jerk, LLC complies with all laws and regulations to
which it is subiject." Do you see that?

A I do.

Q Can you explain this statement?

A ER 1.6 prohibits me from doing so.

Q Ccutside the context of this document, would it
be accurate from your perspective to state that

individuals have waived their rights to control
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infermation in the public dcmain?
A No.
Q Why not?
s Because things den't go into the pubklic domain

because you waive your rights. They go intc the public
domain because the copyright expires.

Q So just because something is in the public
domain deesn't mean individuals have waived their
rights to control that information?

P2 No, again, by definition, it means that a time
period has elapsed, typically 70 years from the life of

T | I, 3£ 2 o 3 1
the author, if it was from tcday, or it was published

before 1923. And that's not because anybody waived
their rights. 1It's because the United States laws say
they expire and it goes into the public domain.

Q You're talking about ccpyright laws?

A Yeah, the only way you can use the word public
domain accurately.

Q Got it. ©S5So once --

A In my opinion.

o Ckay. No, that's fine. So the only way by

which content can flow into the public domain is for
the copyright to expire?
A Correct, public domain is a term of art.

Q Right.
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iy That's my point.

0 Okay. Once copyrights have expired and the
materials have moved into the public¢ domain, is it
accurate to say that individuals have waived thelr
rights to control that information?

A No, I just answered that gquestion. No.
Individuals haven't waived their rights. The statute
has caused it to go into the public domain.

0 But that doesn't mean that individuals have
waived their rights?

L I don't think se. I think that the government
has imposed a law that says your rights are gone,
whether you want them to be or not.

Q Okay. ©Okay. So in effect, the government has
waived the rights of individuals?

A No, I don't think it's accurate to call it a
waiver of rights. 1It's an expiration of a copyright is
what it is.

0 Would it be accurate to say that individuals
no longer have any rights to contrel that information
once it enters the public domain?

A Generally, vyes.

Q Are there exceptions?

A Yeah. I can think of exceptions. Yeah. I

think so.
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Q What are the exceptions?

A Oh, why are we wasting time on this? Oh, my
God, this is so far off base.

Okay. So I think that I cculd take a
Shakespeare play that's in the public domain, and I
could agree to share it with you if you contractually
agree that you won't do something with respect to it.
and I think that would be enforceable. Sc I think you
can, I think you can contract around public domain
property, it seems to me.

Q So this Shakespeare play —-—

. You know you're getting a bill for this,
right? Since you're asking my legal advice?

Q The Shakespeare play in your example, that's
something for which the copyright has expired, right?

A Right. Clearly a Shakespeare play ig in the
public domain.

Q So it's in the public domain. But essentially
you're saying that one party passing it along to
another party and contracting around the use of that
play will create some rights even though the play is in
the public decmain?

A I think if there was an enforceable contract
there would have to be some consideration, but I can --

T won't rule out the possibility that that's possible,
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but it would be hard, it would be hard to do, but
again, I don't know why that matters, but

Q Okay. Moving on quickly to number 16. The
response states, "There has not been one single legal

action brought against Jerk, LLC anywhere in the

world."™ Do you see that?
A I do.
Q Are you able to explain that statement?
A No.
9] Why not?
pay Because the ER 1.6 prohibits me from doing so.
Q Any other reason?
A No.,

Do you know if that statement is accurate?
Today as we sit here?

Sure, today as we sit here.

It's not accurate.

Why not?

oo O F 0

Because the FTC brought a claim against Jerk
LLC. Either that or I'm sitting here for nothing.
Seems to me based upon the subpoena that I got that
that exists.

C It does exist. Prior to the FTC bringing its
action against Jerk, ILC, do you know if this statement

was accurate?
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a T think ER 1.6 prohibits me from answering
that gquestion.
Q On the response to No. 17, it states, "Under

the Jerk.com terms of service there are no restriction

on data storage." Do you see that?

: I see that.

Q Do you know whether that statement is
accurate?

A ER 1.6 prohibits me from answering that
guestion.

Q Can you provide an explanation for that
statement?

A No.,

Q Why not?

A Because ER 1.6 prchibits me from doing so.

o Any other reason?

A No.

Q Do yvou know how data was being kept by Jerk,
LLC?

A ER 1.6 prohibits me from answering that

questiocon.

Q Dc you know how data was being stored by Jerk,
LLC?

A ER 1.6 prohibits me from answering that

guestion.
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c And the following response Lo guestion 18, the

response states, "All data that is kept is stored by

Jerk, LLC at its sole discretion." Do you see that?

A I do see that.

o Can you provide any explanation to that
statement?

A I cannot.

Q Why not?

A Because ER 1.6 prohibits me from doing so.

Q Any other reascn?

A No.

Q Moving on to the following page, page 6, the

response to question 20 states, "Jerk, LLC employs
industry standard systems to protect its data." Do you
see that?

A I do.

Q Can you provide any explanation for that
statement?

A I cannot.

Q Why not?

A Beczuse ER 1.6 prohibits me from doing so.

Q Any other reason that ycu can't provide an
answer to this question?

A Because I don't know.

0] You don't know what?
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ya You asked me what the statement meant, and I
den't know what it means, so that would be the cother
reason that I couldn't provide an answer.
Q Okay. I think I asked you if you can provide
any explanation for it.
A Yeah, okay, because I don't know, I don't have
an explanation anyway.
Q Okay. Do you know what "industry standard

systems"” refers to in this context?

A I do not.
Q Do you know what it refers to in any context?
A I do not.
Q Would it be fair tc say that this is a pretty

vague response?

A ER 1.6 prohibits me from answering that
question.

Q And we covered industry standard systems in
the context of response 20, and T ask the same guestion
for the response to question 23. Do you have any idea
what "industry standard systems" means in this context?

a ER 1.6 prohibits me from answering the
guesticn.

Q I think to the last question in item 20, in
addition to ER 1.6, ycu also said I just don't know

what "industry standard systems"™ means in that context.
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Was that right?

A I don't know what industry standard systems
means, that's true.

Q And would the same answer apply to the use of
that term in 232

iy I wasn't intending -- if I misspoke, I'm
sorry, but I wasn't intending to answer any specific
item. Just in general, I don't know what that means.

Q Ckay. Fair enough. I think we're done with
this document. Moving on to 5.

A Do I have to push back my 3:007

Q I think we'll be -— I have —-- let's trv to
move gquickly. CX0527 which corresponds to JERK 00159

through 162. D¢ you recognize this document?

A ER 1.6 prohibits me from responding to that
question.

Q Have you ever seen this document before?

P2y ER 1.6 prevents me from answering that
question.

Q On the first page of the document there seems

to be an e-mail correspondence from you to a person
named Louie Lardas, L-A-R-D-A-S. Do you see that?
A I see that.
9 Do you know who Mr. Lardas is?

A ER 1.6 prohibits me from answering that



10

11

12

13

14

15

16

17

18

19

z0

21

22

23

24

25

question.

Q
before?

A
question.

Q

Have you ever heard of Mr. Lardas' name

ER 1.6 prohibits me from answering that

Have you received this e-mail that appears to

be sent from Mr. Lardas on May 21, 20137

2y
questicn.

2

ER 1.6 prohibits me from answering that

Are you aware of any relationship between

Louie Lardas and Jerk, LLC?

A
question.

Q

ER 1.6 prohibits me from answering that

Are you aware of any relationship between

Mr. Louie Lardas and jerk.com?

A
question.

Q

ER 1.6 prohibits me from answering that

Are you aware of any relationship between

Louie Lardas and John Fanning?

A
question.

Q

ER 1.6 prohibits me from answering that

Are you aware of any relaticnship between

Louie Lardas and netcapital.com LLC?

A

question.

ER 1.6 prohibits me from answering that
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Q Have you had any conversations with Mr. Louie
Lardas?

L ER 1.6 prohibits me from answering that
question.

Q On page Z of this document near the bottom in

the text that appears right above your signature block,
it states, "Mr. Lardas, beth I and Mr. Fanning

previously notified you that I was the contact for the

company, not him." Do you see that?

A I do.

Q De you know what company this refers to?

A ER 1.6 prevents me from answering that
question.

Q Would it be accurate for John Fanning to state

that he was hired to provide you with advice in vyour

representation of Jerk, LLC?

i ER 1.6 prohibits me from answering that
gquestion.
Q Is there any other reason why yvou can't answer

that gquestion?

A No.

o Let me give ycu the fcllowing documents in one
fell swoop which will make it very guick. So I'm
handing the witness Exhibits CX0770, CX0771, CX0772,

and CX0773.
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Do you recognize these documents?

A No.

Q Have you ever seen them before?

iy I don't think so.

Q If you'll take a look at Page 2 of CX770, you

will see near the bottom a payment on what appears to

be May 2Z23rd of $227.50 to Jaburg & Wilk?

A You mean 5227.507

Q Yeah, correct.

A I see that.

0 And if you look at the front of the statement,

the first page or at the top of any page, it appears to
be a statement for the bank account of Jerk, LLC. Do
you see that?

A I do.

Q Do you know 1if yocur firm received this payment

from Jerk, LLC?

A FR 1.6 prohibits me from answering the
question.

0 Can you provide any information about this
payment?

A No.

Q Why not?

A Because ER 1.6 prchibits me from doing so.

Q Any other reason?
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A No.
Q If you look at Exhibit 771, CX771, you'll see

that it also appears to be a bank statement for Jerk,

LLC. Do you see that?

A I do.

Q And if you turn to page 2 of CX771, near the
bottom, there's a payment on June 13 for $65 tec Jaburg
& Wilk. Do you see that?

A I do.

Q Do vou know if your firm received this
payment?

y: ER 1.6 prohibits me from answering that
question.

Q Are you able to provide any informaticn about
this payment?

pay No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.

Q If you'll look at Exhibit 772, at the top
you'll see that it also appears to be a bank statement
for Jerk, LLC. Do you see that?

A Yes.

Q If you look at the bettom of page 2, there
appears to be a payment cn July 25 for 1,%24.01. Do

you see that?
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a I do.

0 And it goes to Jaburg & Wilk, PC. Do you see
that?

A I do.

Q Do you know if your firm ever received this
payment?

A ER 1.6 prohibits me from answering that
question.

Q Are you able to provide any information about
this payment?

A No.

Q Why not?

A Because ER 1.6 prchibits me from doing so.

Q Any other reason?

A No.

Q And finally, if you look at page 773, which
also appears tc be a statement for Jerk, LLC, do you
see that?

A Yes.

Q And on the second page near the bottom there
appears to be a payment from August 24 for 1,234.50
going te Jaburg & Wilk. Do you see that?

A I do.

Q Can you tell me whether your firm ever
recelved that payment?
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payment?

P O - &

Q

on CX770,

No.
Why not?
Because ER 1.6 prohibits me from decing so.

Can you provide any infermation about this

No.

Why not?

Because ER 1.6 prohibits me from doing so.
Any c¢ther reason?

No.

These four payments that we Jjust went through

711, 772, 773, can you tell us whether these

were payments for legal services?

A

(ORI @)

paid vyou

A

No.

Why not?

Because ER 1.6 prohibits me from deoing so.
Any other reascon?

No.

Can vou tell us whether Jerk, LLC has ever

or Jaburg & Wilk for legal services?

No.

Why not?

Because ER 1.8 prohibits me from doing so.

Any cother reason?

No.
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Q Can you tell us whether anyone or any other
company or entity has ever paid you for legal services

in connection with Jerk, LLC?

A No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.

o Any other reason?

A No.

Q Okay. Moving on to Exhibit -- before we move

on, speaking of payments, can you tell us whether you
are being paid by anyone to appear here today for this
deposition?

A Yes.

Q Who are you being paid by?

iy No cne. Your question was can I tell you?

Yes, I can tell vyou, and the answer is no one.

Q No one is compensating you?

A No, I guess my law firm is. T mean I'm on
salary.

Q Is your law firm being paid by anyone for you

to appear for this deposition?

A No.

0 Let me give you what is Exhibit CX24%. Do you
recognize this document?

iy Yeah, FER 1.6 prohibits me from responding to
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this question.

Q Have you ever seen this document before?

2 ER 1.6 prevents me from answering the
question.

Q Do you know if you ever had an attorney-client

relationship that would extend to Mr. Yosi Amram?
A I have not.
Q Do you know 1f you've ever had an

attorney-client relationship that would extend to John

Fanning?

A ER 1.6 prohibits me from answering that
question,

Q Did Mr. Fanning ever consult with you about

speaking with Mr. Amram?

A ER 1.6 prohibits me from answering that
question.
Q Did you ever have any discussions with

Mr. Amram about this matter?

A ER 1.6 prohibits me from answering that
guestion.
Q Have you ever had any conversations with

Mr. Amram about Jerk, LLC?
A ER 1.6 prohibits me from answering that
question.

Q Have you ever had any conversations with
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Mr. Amram about Mr. Fanning?

A ER 1.6 prchibits me from answering that
question,
Q Do you see at the top it appears to be an

e-mail from Yosi Amram to you with your e-mail account
copying John Fanning at john@netcapital.com?

P I see that.

Q And Mr. Amram appears to write, "Also, thanks
for taking the time to speak to me a week or two ago.
Unfortunately, based on your input and my independent
own research, I am not able claim privilege on the
e-mails and information exchanged between John and I
for the coaching and investment relationship I had with
John in connection with the venture/site in question.™
Do you see that?

A I do.

e Can you tell us or can you confirm whether you
did in fact speak with Mr. Amram as he references in

this e-mail?

A No.

Q Why not?

A Because ER 1.6 prohibits me from doing so.
QO Any other reason?

A No.

Q Have you had any conversation with anyone
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about the subject matter in this e-mail?

A ER 1.6 prohibits me from answering that
guestion.

Q We're moving on to Exhibit CX0072. Are you
familiar -- rather, do you recognize this document?

A ER 1.6 prohibits me from answering the
question.

Q Have you ever seen this document before?

A ER 1.6 prevents me from answering this
question.

Q Sc at the top this appears to be an e-mail on

May 30, 2014, from John Fanning at Jjohn@netcapital.com
to you at your work e-mail address, and Peter Schmidt

at a gmail address; 1s that correct?

A Is Peter Schmidt an attorney?
Q That was my very next question to you.
A I would say if Peter Schmidt is an attorney, I

believe that my ethical rules require me to give it
back and not read it. It appears to be confidential
information that we shouldn't even be looking at from
what I can tell.

Q Well, you were -- I mean this is vour e-mail
address at the top, right?

A Ch, that's true. I guess if I was a party to

it.
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Q Yeah, I'm pretty sure I'm not showing you
anything that you haven't seen before.
A I think you're not supposed to be looking at
it, but again, that's just my opinion.
Q One question for you is whether Peter Schmidt
is an attorney, and if you know that information?
A I believe ER 1.6 prohibits me from answering
that question.
Q Do you have any idea why Peter Schmidt is on

this e-mail?

yiy ER 1.6 prohibits me from answering that
question.

Q Do you recall discussing --

A But I can tell you that if you know Peter

Schmidt to be an attorney, I believe you have an
ethical obligation to not be using this e-mail.

Q Sure, and I represent to vou on the record
that I do not have a good faith belief that Peter
Schmidt is an attorney.

A Qkay.

Q Quite the contrary, I have a good faith belief
Peter Schmidt is not an attorney.

A Ckay.

Q Have vyou had any conversations or

communications with John Fanning about the topic of
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this e-mail?

A ER 1.6 prchibits me from answering that
gquestion.
Q Have you ever had any communications with

Peter Schmidt about the topic of this e-mail?

2y ER 1.6 prohibits me from answering that
gquesticn.
Q Have you ever had any communications with

Peter Schmidt at allvz

A ER 1.6 prohibits me from answering that
guestion.
Q Do you know if Peter Schmidt has any

connection to any current or former client of yours?

A ER 1.6 prchibits me from answering that
question.
0 And do you know if John Fanning has any

connection to any current or former client of yours?
A I think you've asked me that question three
times today, but I'll answer it again. ER 1.6
prohibits me from answering that guestion.
o] And I think you said earlier that at some
point in time before today you stopped representing

Jerk, LLC as counsel, right?

A I do not currently represent Jerk, LLC, that's

correct.
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Q But have you in the past?
A Correct.
Q Okay. And you, I believe you sald that, vyou

telling us today when exactly you stopped that
representation would be a viclation of Rule 1.6 and
therefore you can't tell us?

A It seems to me to be information relating to
the representation of the client, so ves, I believe it
fails within 1.6.

0 At the point in time whenever it was when you
stopped your representation of Jerk, LLC, as a
withdrawing attorney, have you advised Jerk, LLC and
its new counsel to the extent there is any vending
court dates, the status of the case, and anything else
necessary and appropriate for the smooth transfer of
the representation as is required by opinion 0902 of
the Arizona State Bar?

yiy ER 1.6 prohibits me from answering that
dquestion.

Q Do you feel like you, you have complied in
your representation, including the withdrawal of your
representation, with Arizona Ethics Rules as well as
opinions of the Arizona State Bar?

P2y ER 1.6 prohibits me from answering that

guestion.

172



|-

10

11

13
14
15
i6
17
18
18
20
21
22
23
24

25

173

Q Okay. Let me take a very brief recess for 30

seconds, and then we can conclude.

(Discussion off the record.)

MR. YANKILOVICH: We're back on the
record.
BY MR. YANKILOVICH:

Q On a great number of my questions today, vyou
had refused to answer on the basis of Rule 1.6 of the
Arizona Rules of Professional Conduct, correct?

A Correct.

o And has your refusal been in the good faith
belief that both Rule 1.6 applies and that none of the
exceptions to Rule 1.6 as stated or articulated by the
courts would apply to the question and thereby not
provide a basis to shield the answer?

A I want to restate your question, because I'm
not sure that I followed it. It is my understanding
that 1.6 applies and that none of the exceptions apply.

Q Tec all of the questions that you refused to
answer based on where you have invoked that rule?

A Yes.

Q Okay. I have no further questions.

(Discussion off the record. )
MR. YANKILCVICH: Let's go back on the

record. One final questicn after my last question is,
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Ms. Speth, do you agree to waive signature of this
transcript?

THE WITNESS: Yes, T will waive my
signature of this transcript.

MR. YANKILOVICH: Do you still want to
receive a copy of the transcript?

THE WITNESS: I do not need a copy.

MR, YANKILOVICH: Ckay, thank you. No
more questions.

(The deposition concluded at 2:43 p.m. |
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STATE OF ARIZONA.)

COUNTY OF MARICOPA )

I, Gary W. Hill, a Certified Reporter,
Certificate No. 50812 in the State of Arizona, do
hereby certify that the foregoing witness was duly
sworn to tell the whole truth; that the foregoing pages
constitute a full, true, and accurate transcript of all
proceedings had in the foregoing matter, all done to
the best of my skill and ability. Deposition review

and signature was waived.

I FURTHER CERTIFY that I am not related
to nor employed by any of the parties hereto, and have

no interest in the outcome.

WITNESS my hand this 8th day of Cctober,

2014,

Gary W. Hill, RMR, CRR
Arizcna Certified
Reporter No. 50812
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Civil Court Case Information - Case History
o Tedd eat s

_The Judi ial Branch of Arizona, Maricopa County
Search '
Civil Court Case Information - Case History

Case Information

Case Number; CV2013-011438 Judge: Rea, John
File Date: B/14/2013 Location:  Downtown
Casa Type: Civil

Party Information

Party Name Relationship Sex
JerkLLC Plaintiff
Louie Lardas Defendant Male

Case Documents

Filing Date Description

Tr21/2014 042 - ME: Judgment Signed

Ti18/2014 DF.! - Default Judgment

NOTE: Copy mailed/provided to non-def, parties on date of filing
7712014 376 ~ Case Continued on Dismissal Calendar
7i22014 MAJ - Mot/Aff Entry Def Jud WO Hear

NOTE: PLAINTIFF'S RULE 55(8){1) MOTION FOR ENTRY GF DEFAULT JUDGMENT
71212014 AFF - Affidavit
NOTE: Sum Cerlain Affidavit

Tf2/2014 SOC - Statement Of Costs

NOTE: Statement of Casts

6/23/2014 MOT - Mation

NOTE: Motion to Extend Date of Automalic Dismissal

6/23/2014 AFF - Affidavit

NOTE; Sum Certain Affidavit

6/23/2014 ASR - Affidavit in Support of Attorney Fees
NOTE: Affidavit of Attarnay Aaron K. Haar in Support of Claim for Atterneys' Fees
6/23/2014 SOC - Statement Of Costs

NOTE; Plaintiff's Statement of Costs

6/23/2014 MAJ - Mol/Aff Entry Def Jud WO Hear

NOTE: Plaintif's Rule 55(8}(1) Motion for Entry of Default Judgment
5/12/2014 375 - Case on Dismissal Calendar

5/12/2014 023 - ME: Order Entered By Court

5/7/2014 AAE - Application/affidavit And Entry Of Defautt

NOTE: Application for Entry of Default
4

51201 AAE - Application/Affidavit And Entry Of Default

NOTE: AFFIDAVIT OF DEFAULT

S/6r2014 OV - Order Vacating Judgmant

NOTE: ORDER RE: MOTION TG SET ASIDE JUDGMENT OF DISMISSAL FOR LACK OF SERVICE
8/1/2014 MOT - Motion

NOTE: Mation to Set Aside Judgment of Dismissal for Lack of Service

5172014 AFS - Affidavit Of Service

NOTE: Rule 4.1() Ariz.R.Civ,P., Affidavit of Service by Altemative Service as to Defendant
417/2014 047 - ME: Judgment Of Dismissal

2/14/2014 QXS - Order Ta Extend Time For Service

NOQTE: ORDER RE: SECOND MOTION TO EXTEND TIME TO SERVE COMPLAINT
2/3/2014 MXS - Motion To Extend Time For Service

NOTE: Secand Motion to Extend Time to Serys Gomplaint

143012014 QXS - Order To Extend Time For Service

NOTE: ORDER RE: MOTICN TO EXTEND TIME TQ SERVE SOMPLAINT AND MOTION FOR ALTERNATIVE SERVICE ON DEFENDANT

LOUIE LARDAS DBA INTERNET DOMAINS

1/15/2014 311 - ME: 150 Day Minute Entry

12M12/2013 MXS - Motion To Extend Time For Service

NOTE: Motion to Extend Time fo Serve Complaint and Motion for Alternative Service on Lovie Lardas
11/20/2013 322 - ME: Nolice Of Intent To Dismiss

11/1/2013 AAS - Affidavit Of Attempted Service

10012013 AAS - Affidavit Of Attempted Service

&14i2013 COM - Complaint

8/14/2013 CSH - Coversheet

8/14/2013 GCN - Cent Arpltration - Not Subject

Case Calendar
There are no calendar events on file

Judgments
Date {Fyor / (A)gainst Amount Frequency
711872014 FulerkLLC $712.50 One Time
A Lovie Lardas
71812014 FJlerkLLGC $84,629.22 One Time

A Loule Lardas

https //fwww.superiorcourt.maricopa. gov/docket/ CivilCourtCases/caselnfo.asp

Attomey
Maria Speth
Pra Per

Docket Date
712112014
713112014

204
Ti2i2014

TaEzM4A
7132014
8/2412014
6/24/2014
B/24{2014
6/24/2014
872412014
51212014
Shzs2014
57i2014
6/7/2014
562014
5/1/2014
51112014

422/2014
21412014

2032014

1/30/2014

1/15/2014
1211212013

dba Intemet Domains
11/20/2013
11/8/2013

10/7/2013

811672013

8/16/20H3

B/16/2013

Type
Costs

Principat

Filing Party

Status

10/16/2014
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