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FTC, et al. v. Staples, Inc., et al. 
Closing Argument 

April 19, 2016 
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~-) Defendants' Bid ?~ta Show Likelihood of Significant 
· <(~-~~,:· Harm to Compet1t1on 

Staples Dominates in Office Depot's 
Win-Loss Data with 240 Wins 

2013-2015 (N = 1253} 

240 

18 II -- 3 3 3 2 2 2 2 2 

Source: PX06100 (Shapiro Rpt.) Ex. 10, 11 

142 

2 2 

Office Depot Dominates in Staples 
Win-Loss Data with 142 Wins 

2012-2014 (N = 393} 

20 

4 3 2 2 2 2 --

2 
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~·)J Staples ':"as Office Depot's and OfficeMax's Closest 
!~ Competitor Before the 2013 Merger 

Other B2B Suppliers are Frequently Identified as 
Winning >$1M Accounts From Office Depot 
and OfficeMax 

ODP Bid History (n~9) 

22% 

33% 

OOP WLR Records (n=1 09) 

17% 

28% 

Source: PXOOOl , ODP & OMX Presentation to FTC, at 021 (Sept. 2013) 

Other 828 Suppliers Are Identified 
as Winners in 17% -22% of Losses 

OMX Hunters (n=65) 

Other B2B Won 

OfficeMax Won 

• Office Depot Won 

• Staples Won 
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~'-); Custom~~s Tangibly Benefit From the ~ead-to-Head 
~/ Compet1t1on Between Staples and Off1ce Depot 

Ba 

AMERICAN® 
111CJRIC 
POWIR HEAL THTRU ST. 

C H A N G G R 0 

Select 
MEDICAL 

See e.g., O'Neill (AEP) Hrg. 341:9-16; Moise (Fihh Third Bank) Hrg. 913:24-914:8; Wilson (Select Medical) Hrg. 1017:12-25; Meest er (Best Buy) Hrg. 1204:18-1205:8; 4 
Wright (HPG) Hrg. 1896:9-1898:14, 1901:2-16 
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.---~:~---. 

!{.JThe Hypothetical Monopolist Test Remains Unrebutted 
·-.. ~ -~-~--~.'.~:~! -~ ': -~--..... 

Hypothetical Monopolist Test ("HMT") 
Depends on a Threshold Recapture Rate 

• Using 5% price increase, Illv1T is satisfied if: 

lOo/o 
Recapture Rate > p f. M . lQOI. ro lt argln + 10 

• Profit Margin estimates range= o/o 
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~~- Key Evidence Is Unrebutted 
·· .. /.~y_l:~!\~ ........ 

1. Defendants' bid data show likelihood of significant 
harm to competition 

2. Office Depot admitted in 2013 that Staples was its 
closest competitor 

3. Customers tangibly benefit from head-to-head 
competition between Staples and Office Depot 

4. The hypothetical monopolist test confirms the market 
is properly defined 
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1. Plaintiffs Properly Defined the Relevant Market 

2. Evidence Establishes Significant Increase in Post­
Merger Concentration 

3. Evidence Consistently Predicts a Likelihood of 
Significant Harm to Competition 

4. Defendants Failed to Establish That Entry or Expansion 
Would Be Timely, Likely, or Sufficient 

5. Defendants Failed to Establish Proposed Fix or 
Efficiencies Would Save This Merger 
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.... ~:~··. 

li. Plaintiffs Satisfied the Legal Standard 
·· .. /.~ .. \:'.~:~:.~: ...... ·· 

• Clayton Act § 7 prohibits mergers the effect of which 11may 
~substantially to lessen competition, or to tend to create a 
monopoly" 

- The standard requires an assessment of the merger's likely 
impact on immediate and future competition, and "doubts are 
tO be reSOlVed againSt the tranSaCtiOn" (Brown Shoe, 370 U.S. at 332-33; Elders 

Grain, 868 F.2d at 906)* 

• FTC 11is not required to establish that the proposed merger 
would in fact violate section 7 of the Clayton Act" (Heinz, 246 F.3d at 

714; Staples, 970 F. Supp. at 1071) 

• "[T]he government need only show that there is a reasonable 
probability that the challenged transaction will substantially 
impair COmpetitiOn" (Sysco, 113 F. Supp. 3d at 22; see also Staples, 970 F. Supp. at 1072) 

8 
*Internal citat ions and quotations omitted t hroughout 
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~- 13{b) Preliminary Injunction Standard Is Well-Settled 
··-./.~ .. \:'.~:~!.~': ........ 

• Preliminary injunction should issue when it would be in 
the public interest, as determined by: 

- Weighing the equities, and 

- Considering the FTC's likelihood of success on the merits 

• § 13(b) enacted to make preliminary relief "broadly 
available to the FTC" (Heinz, 246 F.3d at 714; see also Sysco, 113 F. Supp. 3d at 22) 

• "The equities will often weigh in favor of the FTC because 
'the public interest in effective enforcement of the 
antitrust laws' was Congress's specific 'public equity 
consideration' in enacting Section 13(b )"(CCC Holdings, 605 F. Supp. 2d at 

35) 
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~-A Cluster Market Is an Aggregation of Non-Substitutes 
·· .. /.~y-~~!\'>· .... 

/ 

I 

\ 

' 

·-·-·-·-. --·-- .......... .... 

' 

' .... .... 
--·~ ~·' ·-·-·-·-·--· 

Consumable Office Supplies 

' \ 

I 

I 
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~~- Non-Su~stitutes Are Clustered for Analytical 
.~.:"_,~,,: :. / Co nve n 1 en ce 

11Thus, whether considered separately or together, 
the picture of this merger is the same. We, 
therefore, agree with the District Court's conclusion 
that in the setting of this case to subdivide the shoe 
market further on the basis of 'age/sex' distinctions 
would be 'impractical' and 'unwarranted.'" 

Brown Shoe, 370 U.S. at 327-28 
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~~- Ink/Toner DO NOT Face Similar Competitive Conditions 
·· .. /.~.:!.~~!.\~ ........ 
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(.!Defendants' Admission: Competitive Conditions Differ 
· <(~~-~" · for Ink and Toner .... :,,_,, ..... . 

I~.-.-('.- I··.~, .. •.·· r.,,,.,-. i·· ,,., -,.- ····i I_,-. - .. ,/., .• r,l. ·t,'' ~ -· ... - '~ • ·- , . - . , ... .. -, ~ ·~ .. ..: ' r . . . ~. ~ .-...~. . \......... . ' : '._., \. ,_ 0 . • ' l~ , I. , .~ ( : I '-: t ; , t . \.._, ~ - ,_ ' r' . etl 
'I . ' ' ·-

.. - " l ' \ r , r. -.' -·, .., I • t ,. -j • ::.:: • ,- - J ' I .. c -~- r f. ~ ' ' - . l ·, ·, r ;-_-.. r_~ . 0 r. -. . 1 I' . ) •• ·, . ... II" I . ' II 
\.....'! '·-· , ,t tl, ,·,t_:::l l.'•.J' 1 1)\...:\.t.. (.:;- _I ·.)>_" ... ; 1 .'It ._. r :_.<_.J 1 ,'• 11~.1 

• Major MPS programs for large customers include: 

LEXM•\RK 

xerox 

HP's printing business, which lrx:ludes MPS, generated 
523.0 biUion In 2014; global MPS business gruw by 
double digits In 2013; more than 3,100 MPS customers 
globally' 

MPS segment grew 16% in '14 and 22% in ' 13; renewal 
rale for MPS customers was 95% FY'14 and 100% FY 
'13; 23 MPS conlnlcts with companies listed on Fortune 
50()2 

MPS program generated $3 8 billion globally in 2013 
and gruw by 7%; Xerox has mora than 1 ,000 MPS 
customers' 

' ·. 

Delta Alriinos. Oiri!CTV, Keybank. L'Oreal. Mercll. 
The Walt Disney Company 

Associated Bank, Columbia Sportswear, Cox 
Enterprises, The Home Depot, MalnSouroe Bank. 
Synovus, Union Bank, United States Department of 
Agrlculturu, Unum Group 

Blackrock Financial Management, Groc/1e America, 
Honeywell, Ingersoll Rand, Leidos, National Grid. 
Prudential Insurance. Reuters, Schenker Inc., 
Science Applications Inti Corp (SAIC). United 
Technologies Corporation (UTC) 

AOP, Inc., Albert Einstein Medical Center, Apollo 

Sources: {1) Quocirca, Managed Print Services Landscape {HP Excerpt), June 2014, at 15, 21 ; {2) Lexmark International, Marketl lne, Feb. 2015, at 23; 
Lexmark 2014 AMual Report; {3) <Aiocirca, Managed Print Services Landscape (Xerox Excerpt), June 2014, at20; {4) Quocirca, Managed Print 
Services Landscape {HP E)(cerpt), June 2014, at13. HIC 

HIGHLY CONFIDENlf,<;( 

PX0010-064 

Source:PX0010, SPLS & ODP Presentation to FTC, a t 064 (July 2015) 
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(.)Defendants' Admission: Competitive Conditions Differ 
.'.:. ···:~·,: .. ·./ for Ink and Toner 

• . -. "\ I . . . . . ' . I • 
' · ... • ~ t 

1 
' ' ~ .... -'( ,..,. ~ ~ (' }' , •' \ • ' • ,-. f r • ' ,--.. 1 .. "' • ' \ r 1 1 ' ' • ' ' • ~ ' • ' 1 • • •..t -L_ '- ;_ • :_ J ~ _ • _. l_ •. :_-~ .... • _) : : · ::_"" .~- , , , . J , '·- . , ....... r • ::-:. , I ~! : 1 _. ~- ~ . \ t t , : _. •. _. t 1 ~. t i · .-\ . eil 

.....__; ...._) - • .I 

-:-,-,.-1(·1 :-;·,c·· :-?r•.,·;;: ,r~ ·=;,-.---); '!l.l'-· -;·,··.,·rJ.l' ;-, i',,··!rr-·S; f~'l-(''i · .,-f-1'-· ""'·""'' 
I . - . I . . - . l .. ·-I . . '. . '- . - ' I .J • ~ - • ..) ·) l • ) 

-- -

Market leaders 
char<Kterised by milure 
offerlncs and enhanced 
workflow solutions 
portfolio 

M We currently us. • 
mo""'t'd print .-.. 

. Wo do-QJIT.,IIo; UW a 
morwpd print-but 
aro lllannlnc to In U.. n«>t 
12 '"""ths 

.,Wodoootusoa....,...ed 
print S4Mct and l>ow no 
plans to do so. 

• According to a 2014 industry 
ud , 56% of organizations wi 

over ed 
using MPS services; an 
additional 30% of responoents 
planned to begin using MPS 
services in the following 12 
months (i.e., by Summer 2015) 

The tightly contested MPS marht Is ch.lr<Kterised by a duster of leaders, with Xero~ 
remalnlnc In the lead. Despite llln.ted MPS revenue crowth In the past year (malnly due 

to •n already large ~se than other vendO<S), Its leadership INIJin IS boosted by oU 

breaath of capabilities across affiol! and enterprise pnnting. Other marl(et eaders are 
HP, Rico~ Lexmark 01nd wnon w th LexrTYrk showln& >Iron rowth •nd contmued 

ln~stment on ~nd enhancement of both It l\oiPS and ECI\ol rtfoli~ 

Source: Quocirca, Managed Print Services Landscape, June 2014; Quocirca, Managed Print Services Landscape, June 2015. 

u 
PX0007-068 

Source:PX0007, SPLS & ODP Presenta t ion to FTC, a t 068 (Nov. 2015) 
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~-)Customer Evidence: Competitive Conditions Differ 
.'.:. '··:~,,:_.·. / for Ink and Toner 

Source: PX06100 (Shapiro Rpt.) Appendix C 

Appendix C: Materials Relied Upon 

Third Parry Documl'ut:s 

PX No. f Batu l'io. 

FW FTC CID Follow-up Question on NIPS -

1-18-2015- NIPS Production Cover Letter.pdf 

FW FTC Follow-up Question on NIPS -

RE FTC CID Follow-up Question on MPS -

g 

g 

msg 
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~t'Jil;,:'ij~ MPS Provider Evidence: Competitive Conditions Differ 
-~ for Ink and Toner ·· .... ~ .. \:'.r:~!.\~ ...... ·· 

MPS REVENUE 

MPS sales revenue collected ... confirmed in declarations during 
during investigation... litigation 
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~-) Customer Testimony: Competitive Conditions Differ for 
-~ Ink and Toner 

·· .... ~ .. \:'.r:~!.\~ ...... ·· 

Do you - does McDonald's headquarters buy toner and ink 

358 

m a managed print services vendor? 

We recently just changed November 16th. We transitioned 

offices to a managed print vendor; but prior to that, we 

bought toner directly from Office Depot 

Q . Right . And so the company -- the set of companies that 

are providing -- or, let me start that over. 

The set of companies that are capable of providing 

Ink and toner to McDonald's is broader, instead of companies 

that provide o 1ce supplies, correct? 

A. Say that again. I'm sorry. It's broader than-- the 

set of suppliers Is broader for Ink and toner than all 

office supplies? 

Q. Is that right? 

A. Yes. 

Source: McDonald's Hrg. at 357:25-328:5, 503:10-22; see also AEP Hrg. at 170:2-12; Select Medical Hrg. at 1019:13-1020:3; Best Buy Hrg. at 1317:13-1318:1 
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{rii1)J Competitor Testimony: Competitive Conditions Differ 
-~ for Ink and Toner 

1606 

buoinets and the paper bua'-o, the whole thing, and we •old 

tho&e customers managed print. 

3 Q And what size custOIOO' has come to you and asked you lor 

A. Well, mootly largo and very largo accounts are the onoo 

6 lhat are looking lor this oenAce. 

7 Q Does W.B. Mason pennerwith anyone to provide these 

8 servkes? 
9 A. We're pertneting with HP r ight now to eeo If we can do 

10 this. 

u Q . So l ltink you mentioned HP and XetO:IC provide these 

12 services? 

13 A. Yeo. We don't have a relatlonolllp with Xerox, but we do 

1 4 wllh Hewtett.Packard. 

15 Q . So lllere's a number of other provi<lof'S besides Staples 

16 and Olfice Depot that provide those servlcas? 

17 A. Yeah. Yeah, there ar.. 

18 Q So have you ever had a customer who stopped buying as 

19 much toner be<:ause they p~Mld up an MPS ammgement? 

?.0 A. Oh, we'lle had a numb!<- of them owr the YN'S· 

21 Q And in your exparience do MPS providers like Xerox and HP 

22 win RFPs and contmcts to provi<lo these setvlces for largo 

23 customers? 

24 A. Yes, they do. 

25 Q. And do lheso MPS provid..-s also provide office supplies 

Source: WB Mason Hrg. at 1606:15-1607:3 

a. So there's a number of other providers besides Staples 

and Office Depot that provide these services? 

A. 

a. 
Yeah. Yeah, there are. 

So have you ever had a customer who stopped buying as 

much toner because they picked up an MPS arrangement? 

A. Oh, we've had a number of them over the years. 

Q. And in your experience do MPS providers like Xerox and HP 

win RFPs and contracts to provide these services for large 

customers? 

A. Yes, they do. 

Q. And do these MPS providers also provide office suppl ies 
like Post-it notes and paper cl ips? 

A. No. There are other office supply companies that , l ike 

us, try to do this stuff. 

20 



Case 1:15-cv-02115-EGS   Document 451   Filed 04/25/16   Page 21 of 104

(.)J Expert Testimony: Competitive Conditions Differ for 
-~ Ink and Toner 

·· .... ~ .. \:'.~:~!.\~ ...... ·· 

CD A Charks_R.ivcr 
IY\_ AssoCJat:es 

Source: Shapiro Hrg. at 2124:7-21 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 

So, the-- what I learned was that, I think 

especially in the last three to five years, these managed 

print services have come in where Ink and toner is often 

purchased by a large customer along-- from the same company 

that's providing the printer or the copier, that's servidng 

them, and maybe some other services. I'm not exactly sure 

of the scope. And so that is a different space. Okay? 

And let me put it differently. The customers have 

additional choices for ink and toner that are ifllX>rtant. 

And so, like I said, you look at the overlaps and then you 

look at the choices. So since there are significantly 

different choices, ultimately that did not warrant 

aggregation into the same duster or group with core and 

aper. We're going to talk about this more, but that's the 

gist of it. 

you 

25 mean bV 1.-ge customer? 21 
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• No case requires inclusion of non-substitute products in 
a cluster market 
- Brown Shoe, 370 U.S. at 325 ("The outer boundaries of a 

product market are determined by the reasonable 
interchangeability of use or the cross-elasticity of demand 
between the product itself and substitutes for it'') 

• Calling ink and toner 11Consumable office supplies" does 
not make them substitutes 

• Irrelevant that customers buy multiple products 
through a single contract 
- Not appropriate to require entire set of products sold by 

hospitals to be in the cluster, even though insurers "typically 
bargain for all of a hospital's services in a single negotiation." 
(ProMedica/ 749 F.3d at 567-68) 
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~,- No Conflict with FTC's Prior Investigations 

• FTC v. Staples/Office Depot {1997) 
- Retail case defined market as sale of office supplies through 

"offiCe SUpply SUperStOreS" (970 F. Supp. at 1080) 

- MPS services available to large customers today not available 
to retail consumers 

• Office Depot/OfficeMax {2013) 
- FTC investigated all product markets in 2013, and, as in this 

case, brought NO CHALLENGE with respect to: 
• The sale and distribution of ink and toner to large customers 

• The sale and distribution of adjacent product categories to large 
customers 

23 
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~,- Relevant Market Properly Defined Around Large 
.~.: 1r.·~,,: . / Customers 

• Relevant market is defined around large customers because 
they individually negotiate customized prices 

-FTC v. Sysco Corp., 113 F. Supp. 3d at 46 

- Merger Guidelines §§ 3, 4.1.4 

• Unrebutted evidence also indicates that large customers 
have distinct requirements 

- Sysco, 113 F. Supp. 3d at 42-43 (defining a relevant market of 
"national customers" where national customers had 
requirements that were distinct from local and regional 
breadline customers) 

24 
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Customer Profiles and Behaviors (Private Sector) 

<$24K Low sophistication, responds to promotions/gifts. SMB 

.-------------------------------------------
$24 -75K Price conscious, focuses on small core with overall value. SMB 

~--------------~------- -------
$75 -1 50K Centralized decisions, de-centralized purchasing (disconnect of perceived value). SMB 

.-----------------~- - - - - - -
$150 • 250K Fairly sophisticated buying process, expectations for cost savings. SMB ..._ ________ ......_ ______________________________ _ 

$250 - 500K 

$500K ·1M 

>$1M 

GPOs 

Confldentl31 

More sophisticated processes, centralized purchasing, approval 
consolidation, rebates and some contractual obligations. Large: 

Formal RFPs, centralized purchasing, approval oroces;ses. 
up front money/conversion incentives & rebates. Larg 

Sophisticated sourcing and buying with formal RFis/RFPs 
expectation of conversion incentives and rebates. Global 

Aggregate group purchasing 
GPO- , Buying Group= 

5 

ODP-OMX·FTC-01537818 

Source: PX05183, ODP Pricing Strategy - Winning Solutions Prese nt ations, at 018 (Mar. 2014) 

• • - - -.Ill or 

Office DEPOT. 

PX05183-018 
25 
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~- Large Business Customers Testified About Their Distinct 
.'.: '·.·:~'.'.: - / Needs 

~AMERICAN® 
... E1ECJRIC 

POWER 

HEAL THTRUST· 
VI\CHASING GI\Ov 

lm rovmg Quality of l1fe 

A. In our last sourcing e v e nt, w e have a lot of bus iness 

requ iretnen ts and then we have som e t hat w e ca ll knoc ko u t 

c riteria. And knoc kout c riteria is if they can't meet that 

partic ular component, they' re no longer considered. So our 

k n o c kouts w e re t h e y h ad to service all 15 states in which we 

have emp loyees , that was the first o ne. Anoth e r o n e is t o 

h ave a customiza ble w e b portal, level 3 re porting, and the 

ability to negotiate both o n price and rebate, the ability 

to loc k-in pricing . And then I th ink our m etrics w ere 

So we're looking for an account management team that 

provides the service on a national basis under a single 

corporate umbrella. You know, the idea of subcont racting out 

account management services based on regions or based upon 

territories to us is less than ideal. It somewhat fragments and 

A. Within our locations it is important that our facilities 

have the ability to get things next day, and actually to 

the -- the desktop of the site or location. Our storage 

base in our facilities is typically quite small. So we tend 

to keep our par levels rather small or low in -- in 

quantity. 

Source: AEP Hrg. at 180:20-181:3 Healt h Trust Hrg. at 1937:14-20; Select Medical Hrg. at 1079:25-1080:5 
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A. Never encountered W.B. Mason. In my opinion, this large 

enterprise space is not their sweet spot, so to speak. Take 

out retail, you basically have two definitive categories of 

commercial office produc.t sales. You have the sman- to 

medium-size business, then you have your large commercial 

corporate enterprise, and they're completely two different 

animals. They purchase differently. Ttieir requirements are 

different. And the corporate - the large corporate 

contracts will ask a lot more of you than you wll ever be 

asked of of a small- to medium-size business. 

If you're not properly partnered, in my case years 

ago, and geared for dealing with these large corporations, 

an independently owned office produc.t company cannot engage 

with these large corporate entities due to everything that 

they ask for in their contractural relationships. 

zs ..... _,oa.er.,. ..... .., ~.....-. ---· 
II ~.,...,.~ .. .,..,0 

• A. ....... ---~·---------

Sources: PD Morrision Hrg. at 1385:7-21; see also WB Mason Hrg. at 1612:5-1613:5 

........... ........-.: ______ ..... 
21 ... -...-..-. .,..,. __ _ 
II _....., _______ ,_.. ... _ 

D n.a._. ........ _,.........,_. .. ...... 
M ,._........., _ __........._ 

• Q ~ ... QI_.._. .. .....-,._..._. ... ~ .... 

27 
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~~-) The Hypothetical Monopolist Test Is Unrebutted 
"· .. ~ /.~ .. \.',/:~! ,';-.':. ~--..... 

Hypothetical Monopolist Test ("HMT") 
Depends on a Threshold Recapture Rate 

• Using 5o/o price increase, HJvfT is satisfied if: 

10o/o 
Recapture Rate > p f. M . lQOJ: ro lt argln + 10 

• Profit Margin estitnates range = 

28 
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2. Evidence Establishes Significant Increase in Post­
Merger Concentration 

29 



Case 1:15-cv-02115-EGS   Document 451   Filed 04/25/16   Page 30 of 104

~- Market Share Calculations Readily Meet Legal Standard 
··-./.~ .. \:'.~:~!.\~ ........ 

• 
11The FTC need not present market shares and HHI 
estimates with the precision of a NASA scientist" rsysco/ 113 F. 
Supp. 3d at 54) 

• 
11A reliable, reasonable, close approximation of relevant 

k h d • tt• • II mar et s are ata IS su ICient (H&R Block/ Inc./ 833 F. Supp. 2d at 72) 

• 
11The market shares, computed by the Commission 
largely from statistics provided by PPG, are concededly 
imprecise. Nevertheless, although PPG and Swedlow 
'may point to technical flaws in the compilation of these 
statistics, ... in cases of this type precision in detail is 
less important than the accuracy of the broad picture 

t d Ill P reSe n e • (FTC v. PPG Indus./ 628 F. Supp. at 884) 

30 
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{IJ Defendants Together Have 79% of the Relevant Market 
·· .. /.~ .. \:'.r:~!.\~ ...... ·· 

Consumable Office Supplies Market Shares 
Fortune 100 Customers, 2014 

Source: PX6300 (Shapiro Reply Rpt.) Ex. RlB 

Georgia Pacific, 
1.6% 

mtar, 0.8% 

l Lindenmeyr, 0.5°/o 

l W.B. M ason, 0.2°/o 

Unreported 
Leakage 

Adjustment, 2.2 °/o 

31 
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~- Market Share Estimate Based on Fortune 100 Data Is a 
.~.: ".·~,,: . / Good Proxy 

• Fortune 100 sample is unbiased 

- FlOO list exists independent of merger-so it does not over­
represent Staples/Office Depot customers 

- Diverse mix of industries 

• Months of careful work to collect and process 

- Nearly all of the 19 companies that did not submit usable 
data have significant purchases with Staples and Office 
Depot 

• Other data corroborate that Fortune 100 market share 
estimate is representative of Defendants' position in the 
relevant market 

Source: PX06300 (Shapiro Reply) Appx. C, PX06500 (Shapiro Demonstrative) at 030 

32 
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Primary Vendor Relationship Shares 
Consumable 0 2014 

OfficeDepot ~=~;::::::::::::::::::::::::-~ 45.1% -~; G~ 

Source: PX06300 (Shapiro Reply Rpt.) Ex. R2 

O.S% 

O.S% 

0.4% 

0.3% 

0.3% 

0.2% 

0.1% 
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~·J Defendants' Bid Data Corroborate Stapl~s and Office 
-~~~/ Depot Are Each Other's Closest Competitor 

240 

Staples Dominates in Office Depot's 
Win-Loss Data with 240 Wins 

2013-2015 (N = 1253) 

18 11 -- 3 3 3 2 2 2 2 2 

Source: PX06100 (Shapiro Rpt.) Ex. 10, 11 

142 

2 2 

Office Depot Dominates in Staples 
Win-Loss Data with 142 Wins 

2012-2014 (N = 393) 

20 

4 3 2 2 2 2 --

34 

2 
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Source: PO Morrison Hrg. at 1378:7-22 

1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

Q . Okay. So does PDME currently serve any large corporate 

customers as a traditional independent local office supplies 

vendor? 

A. No, we do not. We don't haVe the capability. Most 

_,;.=-='lf independent dealers aaoss the country do not either. 

cus•mm•- Q. Okay. And why don't you have the capability to serve 

v .. nrlnr~lft large corporate customers in your traditional role as an 

independent local office supplies vendor? 

A. Well, first, major oorporate clients that we service in 

our Tier 1 model, they - first of all, they want a 

Inn.. • ....,• homogenized program, a program where they're dealing with 

homog4 

one company for all their locations throughout the United 

States. 

Second, we can't be cost competitive by buying the 

19 States. program from Essendant or S.P. Richards and then be able to 

20 
21 

compete against Office Depot or Sta.ples. 

22 compete against Office Depot or Staples. 

23 Q. Are you able to offer t.¢'ont payments or rebates to 

24 large corporatl! customers In your capacity as a tradtional 

25 independent office a.pply compony? 

35 
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~- FlOO Market Shares Include Off-Contract Spend 
··-/.~y-~~!\': ........ 

• FlOO market shares include all purchases by the 
companies of consumable office supplies 

• Includes recorded off-contract spend for all companies 

• Includes 11discretionary leakage" measurement for 26 
companies, with imputed estimate for the rest 

36 
Sources: Plaintiffs' Proposed Finding of Facts § IV.C.l 
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• Increase in HHI Is 15 Times the Presumption Threshold 
·· .. /.~ .. \:'.r:~!.\~ ...... ·· 

Market Concentration Measures 
Fortune 100 Customers, 2014 

Measure 

Pre-Merger: 
Staples Share 
Office Depot Share 
HHI 

Post-Merger: 
Staples & Office Depot Share 
HHI 
Increase in HHI 

Value 

47% 
32% 
3,274 
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3. Evidence Consistently Predicts a Likelihood of 
Significant Harm to Competition 

38 
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11[T]here can be little doubt that the acquisition of the 
second largest firm in the market by the largest firm in 
the market will tend to harm competition in that 
market" 

Sysco_, 113 F. Supp. 3d at 66 

39 
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({rliJ.;,:'i~JTestimony Ov~rwhelmingly Proves Stap~es and Office Depot 
-~~/Are Large Bus1ness Customers' Best Opt1ons 

3 Q. And what companies can serve large customers with 

4 $500,000 a year or more in spend who have a nationwide footprint 

5 for, you know, pens, and file folders, and Post-it notes, and 

6 that sort of thing? 

7 A. So In my opinion there are two people who can do that: 

8 That would be Staples and Offtce Depot. 

Sources: WB Mason Hrg. at 1601:3-8; see AEP Hrg. at 225:14, 225:25-226:5; Hrg. at 1018:1-4; Health Trust Hrg. at 1939:16-22; Fifth Third Bank 
Hrg. at 922:8-14; Best Buy Hrg. at 1205:17-20; McDonald's Hrg at 373:9-15; PD Morrison Hrg. at 1395:5-21; 1384:14-23; PX02122 (Bank of America) Dep. at 149:25'40 
151:25; 155:13-156:11; 156:21-160:7 
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240 

Source: PX06100 (Shapiro Rpt.) Ex. 10 

Staples Dominates in Office Depot's 
Win-Loss Data with 240 Wins 

2013-2015 (N = 1253) 
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142 

Source: PX06100 (Shapiro Rpt.) Ex. 11 

Office Depot Dominates in Staples 
Win-Loss Data with 142 Wins 

2012-2014 (N = 393) 
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Each Company's Top Losses Are to the Other 
2012-2015 

Staples' Top 50 Losses Went To: Office Depot's Top 50 Losses Went To: 

Sources: PX06100 (Shapiro Rpt.) Ex.17-18 
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Other B2B Suppliers are Frequently Identified as 
Winning >$1M Accounts From Office Depot 
and OfficeMax 

ODP Bid History (n=9) 

22% 
33% 

ODP WLR Records (n:109) 

17% 

Source: PXOOOl, ODP & OMX Presentation to FTC, at 021 (Se pt. 2013) 

Other B2B Suppliers Are Identified 
as Winners in 17% - 22% of Losses 

OMX Hunters (n=ii5) 

Other 828 Won 

OtficeMax Won 

• Office Depot Won 

Staples Won 
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Re: OlllceMax end Office Depot Reooiva U.S. FTC Cteara,_ for Proposed 
Merpat 

--.... ................. ldo.-1• 

s.. ........ ...... • . -·~ 

Jt6M~:U._,.I 8 ~~.....,.... ...... " . tD ......,.,~ 

...... ~.~......,~ ~b~ 

~- . ~ ...... ,_~ ..... .,_ 
f"01'*"1f')-·i>O-

Look out Staples~!! Here \Ye come bigger and stro11ger!!! 

News Release 

Source: PX05479, ODP Internal Email re ODP/OMX Merger Clearance, at 001 (Nov. 2013) 
45 
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~- Staples Creates an "ODP Attack" Plan 
·· .. /.~ .. \!/:~!\~ ........ 

"ODP Attack: We Only Have 
One National OP [office 
products] Competitor!" 

tiflli!:htl' 

G-=uti,.Juhr 
Wtdrwdoy r.obt\.ill)' U 201< 10 2lPM 
Ham!'J9ton. !ie31hl"'f 
'I.Jl"P.'t.J (4'\9\. 

O l'f"-'~•· ·~ .. ~I ..... ON-~Of'CCI'f'll)f'tlf,.,., 

T..., kf .,...-...u ll'lol.t ,, ..,,~:ft:W I '!~.V.f ~;OQII~ to~• l b~oa~ooo;mw;u;' N"""thr I 2·P o.Jv~ • 1Ct1~ 1 ,, ._, , \i'\.a , 
""t'l • ·•~ t• ,.~ l &:t~y~r ~· ,, ·1- --., oop "''""·t:\t J.-, ... r (..-f'lt if!+ h\1*1 ,• n r· a-:~ h>JI Q1P OI:J'\fh~W~It 'Y 
~~iJ.., WoWiittJ~J.-l K•dtr~....tiit~l.I..I!W{o)l .... l • • l t"""l•~t\lll!illlciaWIIo....W j.llllliloi)I.N.b­
fl dO&ul-."e ..-"00t11t reOI.A:I•or~ lttiM~ c:l"lllnOM etc) 

~di3C~ed 
-.trll Cfal,...,o- ·t. 80E Fl$CIIl/A$¥.!; 1o "~...,.~ fi"'Wf Of)1)..()MX: CWQI'I'lltf Olnd $o11Qit 1+'11 .. SFOC ~ ~ ~ 

YWl .... ., •••P_.. tootJ 1181" " "!tip UV QWIOfllbt • Cl0f1~ Jillill.t1 ~~ 11'41'1 by CQl\llfll>flU IIQ.i 
CI.IS!Omer. o1 hMr' iklenbi~JI4 C.IIIISib~nWJ1MifU.. ~' 

ThrH ••• Of IRYI'Wd•IM I)OUIII(• J*\ 
l~tohl)t.h3:-<JIISU!.JIIt.ffl,hlijnCiy i~(J.a_OI_..IfetlCW 
~~~ RW:>CAIMI.14illun 11111l lo.w IWIAI••'-'.At ' nl.,•dlu! lo"I.Y..'I~~•'f (;i\oli!Ul~~:t~ i! ~Mtk.liy 
ot.tX"""tn'~ 1•t, lt.-wt'!W",..~"ltn.t!'Wf,.~,..,. """""-flfl'" & "pml'1iii"''Ymtnt"'MY'III'fJ~nnPfl"''""~· 
(1"!1. lfaMtbOn b I ~QitCY Ol.IJ( CU!IItlfl"ll!!tll 

J.mo...;, 
vP, e-.rof!M ()irr;l~t 
CUr llltll .... & Efll'IH'IX!illl 

GD.I.0--
1 ··~1195 
... 014-ct--lolll~ 

BIGBLY CONFIDENTIAL 

Source: PX04335, Internal SPLS Email re ODP Attack, at 001 (Feb. 2014) 

"Now that it is a 2-player 
national market, [Neil] wants us 
to create robust strategy to 
capitalize on ODP vulnerability" 

SPLS_l8878l6 
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.) Staples CEO: "two major companies" 
·· .. /.~ .. \:'.r:~!.\~--··· ··· 

47 
Source: PX04023, Sargent Speech, at 005 (Oct. 2014) 
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There are on I two real choices for customers. US or Them . 

..._. __ 
26 

48 
Source: PX04082, SPLS Leadership Summit Presentation, at 029 (Nov. 2013) 
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•Nanro. M4il'b"lno" <m~lll"'no.mni'OGof"I()Otnax.COfll:> 

To: 
'VI:IC&on l :tbball\a' <b~ ~I&O'I@OI'IOod09C):t.OOm.:> 

"""· 
Fn, 28 Mar201419:4929o0'00 

nly two players that can service them nationwide 

iiiGHl ~ CONFIOEijTJAl ODP.Cr.IX-FTC-0183~78 

PX05233-001 

Source: PX05233, Internal ODP Email, at 001 (Mar. 2014) 
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-
To: 

w.,..A'*"f~ ... ._ 
'"" JO.irln2D, .. 1~.tl..OOUO 

I 0 ~ • ,10• t lfo lo ~ iQtl n 'hf!! 
u•o•t h, 
An:~h 

He told me that he asked Staples for clari.ficalion on few items. but for l.be most Sta les was still lower on the "line Jtem 
pricing". He reiterated that during tJ1c origmal RFP. we were higlicr on pricing but our ioccnCivcs made up for it 

He told me that by keeping our pricing the same in tllis new proposal. we arc stilllligru Jeff told me that if we were holding 
anytlting back. that this would be the time to share. I asked him if we ''ere able to do an) thing. should we focus on pricing rather 
than incentives. llc said yes. 

ln our CPM in December. we all agreed to a 3% core list savings for - that we djd not offer to Jeff. In talking to Mark and 
taking cues from JeO'. I believe I we ncc.d to go dccpcrthan 3%. I tltink we need to go in with another 3° o for a total of 6% core l ist 
s~l\'ings. 

-.....Awry 
IMia-.,..~-lrileM""I~~ 
Olloor OqJol l:lME--....... CAOO?St 

HIGHLY CONflllENTIAl 

Source: PX05234, Internal ODP Email, at 001 (Jan. 2014) 

vve can offt:;r ASAP. 

OOP.QUJC.FTC.Ot 8421175 

so 
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~·\) Stapl~s and Office Depot Compete Fiercely to the 
·:~~/ Benef1t of Large Customers 

This is in r~gards to a $7 Million opportunity where we are in a dog fight with Depot. We curr~ntly have 
$1 Million and stnnd to gnin $6 Million duet t:lcquisition of-Depot (Max) has the former 

F===<----41JI - piece of business. 

You approved us going in at about . % Advantage. 

We have an internal coach who is telling us we can likely secure this with an additional . % volume 
reb<Jte t<Jklng the Advan ti:lge to-~. The SAL has known this - contact for many years Clnd feels 

he is shooting us straight. I thin~s the right move as the cus~keiy thinks it's simpler to go with 
Depot (Max) as they have the lion's share, so less business to implement. I th ink we've outsold Depot 
(Max), but unfortunately, the committee making the decision is being led by a ~uy who is extremely 
hard cost driven. 

Will you approve the additional - /a Vo lume Rebate and t he new Advantage o. ? 1 believe they are 
nearing a decision so would like to not wait for Friday' s Council. 

1'11 approve this. But ODP is getting cheaper by the week. 

Source: PX04064, Internal SPLS Email, at 001 (Feb. 2015) 
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... -
- 0.-'noll'-'"'ut•· 
ffM'I~IIesrotl\ Tot'l 
)«lit wNIIISdfy, ~uo. t01')4:0> ~ 
To Au•.-1 GNs:Of'y 
Subject: Re: O!.Ktn Schwab Offer 

.. o., ._,;~..,G. lOIS,~ 4:07 CIM. flwc"'I,Gf<IISOtY orGfNP"> RttH.tf!61Stip!os scn-. '"'"0~• 
> 
>1om 

>In tht ~l'ltm~.fii'W'w SeutOI'It Dif't'ortOI' I'I!IM"d~ll OWl' tl'lt'J!£1SS!~· WI> fb.MOUIIhMSi'lf!o 

:::::onrnttz,!:-~~a~-~~=~~~~.';!.;:S, 
~'"'"""" !46-"1; ........ .._ .... " ,....Wtl\ ~· tllk ... .t, •h• j .. COI"''>nl- _ _..~ t• .... '-:11"'4 •-1 ... Al'ltl • •t'lloo. 
ln~w 

> In order to keep this away from Office Depot, I believe we should invest . basis points of margin to be used to 
sharpen our pencil on some high visibility items. This will take us from a . % A.P. to a~ A.P. I know it's a 
significant investment but if it goes to a formal RFP involving Depot, it could end u~ costing us a lot more. 

SPLS_On6S32 

Source: PX04294, Internal SPLS Email, at 001 (May 2015) 
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~'-\; TOD~Y: Compe~ition Betwe~n Staples and Office Depot 
~/ Tang1bly Benef1ts Large Busmess Customers 

A. Pretty much we felt there was only two players that can 

meet our needs, Office Depot and Staples, and those are the 

two that were part of the sourcing event process. 

Q. So I think we just mentioned it, but in what ways has AER 

benefited from the competition between Staples and Office Depot? 

A. Primarily, financially. So our sourcing event process, 

we're driving for the best value, the best cost; and that's what 

we got as a result of that competition. 

Q. So you still benefit from competition no matter how big 

and sophisticated you are? 

A. That Is correct. 

~AMIRICAN® 
filittl 111CTRIC 

POWIR 
Source: AEP Hr. at 224:8-10; 341:5-16 
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~'-\; TOD~Y: Compe~ition Betwe~n Staples and Office Depot 
~/ Tang1bly Benef1ts Large Busmess Customers 

AEP: Outcome of 2015 RFP Process: Savin s! 

Reduction fr~om RFQ process 
~~~~-

Reduction ftrom Demand Process 
Increased savi s from Rebate 

fixed Price for 3 

10% off atl orders for 90 days 

Savings 

Total Savings for Office Supplies & Paper 

"The final step was to conduct a demand negotiation or counter-proposal with Staples 
and Office Depot. The main issue with Staples was-what the team believed to be­
deceptive pricing tactics used in the RFQ. Staples refused to accept this point. In the 
end, the incumbent supplier (OfficeMax, which was acquired by Office Depot) came 
in with a better cost profile and agreed to more of our demand points." 

54 
Source: PX07366, AEP Executive Summary of RFP Process, at 001 {May 2015) 
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~'·)) TOD~Y: Compe~ition Betwe~n Staples and Office Depot 
~/ Tang1bly Benef1ts Large Busmess Customers 

FIFTH THIRD BANK 
55 

Source: PX07159, Fifth Third Bank RFP Evaluation, at 001 {Jan. 2016) 
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~>lfi~:~::::~·:~·:;~~, Staples and Office Depot Warned Customers the 
\~~; Merger Would Eliminate the Benefits of Competition 

--
I thought it was odd after the Max/Depot merger that 
two options for office supplies. If this dealis appL.oved 

t rl...:.,tttlr "" ..t\ c,....id •rlc!l rbt Mil~ ~"\llortfff aha! ~at.. I •l•l IMw t»bc'mial <nan.T.At\M\ had ba~Uy ...c-tv 
lW'OopclOOS lor otrttt 5lllpPltes lf th.as deal IS app«:A'fd dUll "-,11 dvn:udle to oc:te 

For companies wanting savings. new tetms, or additional incentives now is the time to ink those details in a 
term contract. with 

Ollo<O bw>Uial c.., I Pr""l Clo-.1 f•"'"-1 ., .... ,_I Toolonolon I"-
Tnlf .. .......,.abn .. tour MrKr....., chamllllaulh-..)*-tctld.c.-I•W 
lum, r(mkrr•mszw SSII!,\g QefUI 1@ l 7q:y1RK.!P\.Jlf"i\l !7!f 

Source: PX07175, Email to ODP Customer, at 001 (Feb. 2015) 

P)((,;a; 
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{~-~:~::::~·;~·:;~~, Staples and Office Depot Warned Customers the 
\~~; Merger Would Eliminate the Benefits of Competition 

-
_..., ......... 1 a ..,. -l•,l1"f//»tli10.nn ~ 

un.\-.~~~··--•..,,...._ •• ._j_. N n.,..,._..,....,, . .Watr 
CJI ...... u.,.llat.-.,, ... ...,,.,a.., wl_.k,....l,-•lliJI_... ••a..,Aiil•cr..,,_DI ... 

._1M "' l'"t*l' ... tlf-

In return for a three year agreement, Office Depot offer- a $500.000 signing bonus. This will be made in 
two payments, $325,000 at the contract signing and $ 175,000 on the lirst anniversary date. 

This offer ts based on and is conditional to ndding the to the progrnm. 

Here are a few things for you to consider in evaluating this offer: 

• TIMING- This offer is time sensitive. If and '' hen the purchase of Office Depot is appro\'cd. Staples will ha\·e no reason to make 
thi<; oficr 

Source: PX05236, ODP Email to Customer, at 001 (Apr. 2015) 



Case 1:15-cv-02115-EGS   Document 451   Filed 04/25/16   Page 58 of 104

~tifi)p~, Staples and Office Depot Warned Customers the 
\;~; Merger Would Eliminate the Benefits of Competition 

Good morning.-

The week orUec 8th, t 1e C is expected to upproYe the Staples acquisition or Office epot/ 
strong suggestion t11at ~onstder any and all R_ronram offerinus from St3Q_Ies beforehand 

it is my 

- vill never .get a more competitive offer than right now. aud you will receive our undivided a ttention on 
1ransitiomng a customize(] program onto the Staples platform well before thousands of other Depot/Max customers 
are placed into the queue over the next l2- l8 months. 

OYer the last LJU days, J've presented tive Fortune 300- ·o nizations a program that otfered an average of t g~-o YOY 
avings. Can we inves1igare our options for you ancl oday before time ru ns out on obtaining the most 

competitive offering available? Let's chat when you have a moment. Thanks. 

Warmest regards, 

Jeff 

ctli*Qf!ITWJ!VIIi)t(;[ Tit•"""" .... .,.._ .. .,..._.,. ........ ,.., .... __ , I!WiWO'IIOio:;•..W.-11!....,._. .,.,..-.,._...,liMfl\lll._.j,t<!O-u,o 
')'Otlo• .. •"'--••-...c~.-. ....,....,., .. ,_.tt,.;.co•u·t4Y'I't _ .... -.. •• 11.,.,.,.._.,..-•rlltO._IIrl••>flol- I! 

IUCIILY CONFIOI:N!I!IAL S l'LS _ 4882334 

Source: PX04567, SPL5 Email to Customer, at 002 (Nov. 2015) 
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(.) Large Business Customers Are Concerned About the 
.'.:. '··:~,,:_.·. / Proposed Merger 

14 Q. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 other. 

25 Q. 

1 A. 

5 

7 

8 

9 

10 

11 A. 

12 Q. 

Source: McDonald's Hrg. at 377:19-378:7 

Why is that important to McDonald's? 

Q. Mr. Cervone, are you concerned about the proposed merger 

between Office Depot and Staples? 

A. Yes, I am. 

Q. \Nhy is that? 

A. Because it removes one of the closest competitors to the 

other. 

Q. And do you believe that's going to affect McDonald's? 

A. I do. I believe that when you take aJI competition out 

of the marketplace in this case, I believe that it -· it would 

likely have a negative effect on the customers. 

Q. What sort of negative effect do you think it will have on 

customers? 

A. Well, I would imagine upward pressure on pricing, 

potentially decreased options in tenns of product offerings. 

They'nt a wholesaler of ofllc:e products. 

Has a regional or local oftioe supplies vendor backed by 

378 
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(.) Large Business Customers Are Concerned About the 
.'.:. '··:~,,:_.·. / Proposed Merger 

1 Q. Okay. And is that - are you getting substantial value 

2 from both Staples and Office Depot in those proposals? 

3 A. we·re getting value from boCh. 

4 Q. Okay. 

1898 

THE COURT: All right. So what happens if they merge? 

THE WITNESS: Well, my belief is that if they merge we'll 

be in the same situation that-- we'll be in a noncompetitive 

environment. We will not have a competitive environment behind 

which to negotiate with a nationally-capable contracted vendor. 

- d ble 
'H~v-.· 
THE COURT: All right. So what happens if they merge? 

THE WITNESS: Well, my belief is that if they merge we11 

be in the same situation that-- we'll be in a noncompetitive 

environment. We will not have a competitive environment behind 

which to negotiate with a nationally-capable contracted vendor. 

24 THE COURT: COuld you lOCk in one of t tiose tilds prior to 

H E A L T H T R U 5 T " .._2_5_th_e_m_erg.;;.e...;.r,_tho_u..;;.Qh_? ____________ _. 

Source: Health Trust Hrg. at 1898:19-23 
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~-) Large Business Customers Are Concerned About the 
.~.:,.·:~,,: ·. / Proposed Merger 

\Nho does Select Medical consider to be its next best 

option for general office supplies and copy paper? 

A. The next best option would be considered to be Staples. 
7 A. I do have concerns fiOiilSiiectMidi'Cif's perspective. 

Large corporate organizations such as Select Medical, I believe 

Q. And given the proposed merger between Staples and Office 

Depot, do you have any concerns about that proposed merger? 

Improving Quality of Life 

Source: Select Medical Hrg. at 1018:2-13 

ave concerns ca s perspe 

Large corporate organizations such as Select Medical, I believe 

it's Important to have that competition to be able to properly 

servl ce our national footprint, our national presence, and to 

also be able to provide the best possible pricing. Given buying 

power and things of that nature to truly consolidate spend, I 

would have concems If there was only one company. 
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(IJ.J No Customers Testified in Support of the Merger 
~ 

··..:/.~ .. \:·.~:~!.';-.': .. ' .. /. 
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~,·;~; D~fe_nda.nts Are the O~e.s Wit~ Blinders On: 
'~' Ehmmat1on of Compet1t1on W1ll Harm Customers 

Staples Dominates in Office Depot's 
Win-Loss Data with 240 Wins 

Primary Vendor Relationship Shares 
Consumable Su 2014 

2013-2015 (N = 1253) 

240 

18 I I -- 3 3 3 2 2 2 2 2 2 2 

63 
Source: PX06100 (Shapiro Rpt.) Ex. 10; PX06300 (Shapiro Reply Rpt.) Ex. R2 
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Defendants Cannot Meet Their Burden of Rebutting the 
Strong Presumption of Anticompetitive Harm 
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4. Defendants Failed to Establish That Entry or Expansion 
Would Be Timely, Likely, or Sufficient 
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~·~ Entr~ _or Expansion Will Not Be Timely, Likely, or 
-~ Suff1c1ent 

·· ...• ~ .. \:'.r:~!.';-.': ........ 

• Defendants 11bear the burden of demonstrating the ability of 
other distributors to 1fill the competitive void' that will result 
frOm the prOpOSed merger." (Sysco~ 113 F. Supp. 3d at 80) 

CD A CharlcsRivcr 
1\C\. Assoc1ares 

14 wltetl,er en1try ·wiU be suffi£:ientL Given the n~ag nitude of 

15 the shares and the bidding data we·ve seen, ifs a pretty 

16 high hurdle, in rny view, for entry to be suffic·ient. And so 

~--------------------------------------------~ 

• Insufficient to simply identify other competitors that might 
pOSSibly expand (H&R Block~ 833 F. Supp. 2d at 73-76) 

• 
11[T]he mere fact that new entrants and fringe firms have an 
intent to compete does not necessarily mean that those firms 
are significant competitors capable of replacing lost 

t •t• II compe I IOn (CCC Holdings~ 605 F. Supp. 2d at 59) 

Source: Shapiro Hrg. at 2405:14-16 
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~-) Entr~ _or Expansion Will Not Be Timely, Likely, or 
-~ Suff1c1ent 

·· ...• ~ .. \:'.r:~!.';-.': ........ 

• Defendants have failed to establish adequate entry or 
expansion by: (i) local and regional vendors, (ii) consortia, (iii) 
manufacturers, or (iv) adjacency vendors 

• These firms have trivial shares today creating huge hurdle for 
sufficient entry: 

Market Share Primary Vendor Share 

WB Mason 0.2% 

Other Region a Is None> 0.3% None> 0.7% 

Consortia < 0.1% 

Paper Manufacturers 2.5% 

Other Large Manufacturers < 0.05% 0% 

Adjacencies 0.4% 0.2% 

Sources: PX06300 (Shapiro Reply) Ex. Rl B, R2 

67 



Case 1:15-cv-02115-EGS   Document 451   Filed 04/25/16   Page 68 of 104

~~- WB Mason Explained the Difficulties of Expansion 
·· .. /.~.:!/:~!\'~ ........ 

68 
Source: WB Mason Hrg. at 1661:2-12, 1663:21-24 
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(tiJ WB ~ason's Expansion Will Not Be Timely, Likely, or 
.~.:_ , .. ~,,:_:. / S u ff 1 c 1 en t 

Source: PX09000 

*'·Q-f5i~ 
~~ft• ~oAes 

4 t\v~~ 
4~~~ 

' .J 2 P""'~uti UDM ~ 
Y2~M~-

gcv ivkc,le.} 2g .. z~ -w""a"t 
.N-1ZtD s..ta ( ~AM~.fiYI 

\ owet>~+c.os~ ~~, piOclt.t*~f. 
~tojtr~~ ~ ~~ 
lf»'t!f deliUIJI.(to "'-~ ~ Je(a' ~ ~t l' 

Ov~ eAA,\\tt'M'} <eMit c; cu.t~JAV~~te.. 
()~0 

·\.- 2~,«JV tJAik ~ \ ~~'c ~Q. 

EXHIBIT 

I exo?{'oo 
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~- Entr~ _or Expansion Will Not Be Timely, Likely, or 
.'.:. '··:~,,:.:. / S u ff 1 c 1 en t 

Source: PO Morrison Hrg. at 1378:7-22 

1378 1 

1 do Q . Okay. So does PDME currently serve any large corporate 

2 die 
customers as a traditional independent local office supplies 

3 Wl 

4 

5 

8 
7 Q. 

8 cu 

9 vet 

10 A. 

11 Inc 

12 Q . 

13 lar1 

vendor? 

A. No, we do not. We don't have the capability. Most 

independent dealers aaoss the country do not either. 

Q . Okay. And why don't you have the capability to serve 

large corporate customers in your traditional role as an 

independent local office supplies vendor? 

A. Well, first, major ClOrporate clients that we service in 

our Tier 1 model, they - first d all, they want a 

14 lnd homogenized program, a program where they're dealing with 

15 A. one ClOmpany for all their locations throughout the United 

States. 
18 ou 

17 ho 

18 on 

19 Sb 

20 

Second, we can't be ClOst ClOmpetitive by buying the 

program from Euenda""lit or S.P. Richards and then be able to 

21 
pn mmpete against Office Depot or Staples. 

22 

23 Q . In you able to offer upfront payments or rebates to 

24 large corporate customers In your capacity as a traditional 

25 Independent office supply company? 

J 
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Amazon Will Not Be Sufficient to Replace the Lost 
Competition in the Foreseeable Future 
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~,.,;,:'i1i: In the Record: Amazon D~es Not Serve as the Primary 
-~~/ Vendor for Any Large Bus1ness Customer 

551 

544 

little into forward- looking matters. I'm ceriainly happy to 
2 have the wit ness answer that . I would like ifirllifriijlrlirolillliiilr _____ ...,._. ___________________________________ .. 

3 answer that in a closed session, if we may . 

4 THE COURT: A ll righ t. Thank yo 

5 Thank you, Counsel. 

6 MR. MONTS : Thank you. 

7 BY t•IS. REINHART: 

8 Q, Does Amazon Bus iness current ly act as 

Q. Does Ama.zon Business cu rrent ly act as the primary 

suppl ier of office supplies to an enterprise business? 

A. No, not -- not to my knowledge. No. 
9 SU0>1rer of offrce supp lres to an ent erpnse b::========J:!::t===================================::: 

1 0 A. No, not -- not to m y k now ledge . N 

11 Q. And you -- you understand I'm -- I'm a 

12 Amazon Business supplies the needs of a c 

13 o f-· when I say primary supplier, you're far 

Q . Has Amazon Business ever won an RFP for the ro le as 

14 term? 

15 A. Yeah . Can you-- can you explain 

16 c a ll a prima ry? 

17 Q. Is that not a term tha t you use ? 

18 A. W e -- we've used it . 

19 Q. What does it mean to you? 

primary supplier of office supplies? 

A. No. 

20 A. It m eans to us, t he way t hat we' ve defined it is 

21 o;u pplying a ll of - - o r, the p r imary select io n t ha t a 

22 c us tomer would need for off ice s lrpplies. I t wou ld be the -· 

23 what's also called the head i tems or t he i tems that they buy 

24 in, most f requently, in bulk. 

25 Q. So when you s aid head items -· 

Sources: Amazon Hrg. at 544:8-10; 551:11-13 
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~- Amazon Busines~ Lacks Key Features Large 
.~.:_ , .. ~,,:_:. / Customers Requ1re 

• Currently, Amazon Business: 

- DOES NOT offer product curation (Amazon Hrg. at 529:5-531:5; 555:25-556:7) 

- DOES NOT offer d. at 849:4-12) 

- DOES NOT offer customer-specific pricing (ld. at 540:21-541:4; 842:9-24) 

- DOES NOT offer desktop delivery (ld. at 551:9-10) 

- DOES NOT allow for automatically recurring weekly deliveries (ld. at 648:23-

649:11) 

- DOES NOT negotiate contracts (ld. at 543:21-23) 

• This is why Amazon Business participates in RFPs "only in a 
limited way," often responding only to a request for a quote for a 
limited number of items (/d. at 546:18-547:12) 
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~,- Amazon Business Face~ Significant Challenges Even for 
.~.:\r.·~,,: :. / the Features It Is Work1ng On 

• Twice in the last several months, Amazon Business 

• Certain features in development are limited 

- Beta testing limited solution to allow customers to see pricing they 
negotiate with third-party sellers 
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~- Amazon Busine~s Model Is at Odds With Large 
.'.: '·.·~,,: :. / Customer Requ1rements 

• Before the launch of Amazon Business, 
Amazon sold office supplies, and 
Amazon targeted business customers, 
first through smallparts.com and then 
through Amazon Supply (Amazon Hrg. at 
522:25-526:17) 

• Amazon Business is a B2B marketplace 
that is hosted on the Amazon.com 
website (/d. at 521:14-522:4) 

• The marketplace allows third parties to 
sell products directly. Amazon does not 
control pricing, volumes or delivery 
terms of third-party sellers, which 
provide half of the products sold on 
Amazon Business (!d. at 539:14-541:4) 

amaz 
""" ,;? 
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Source: Amazon Hrg. Tr. at 842:6-843:9 

8 
10 
11 
12 
13 
14 
15 
18 
17 
18 

18 
20 

21 

22 

23 

24 
25 

1 

2 

3 

4 

5 

A. 

Q. 

A. 
Q. 
A. 
Q. 

A. 
Q. 

I A. 
7 

8 

8 

10 

And 1 want to go back to pricing. We've talked a 

little bit about rustomer-speclflc pricing. But you agree, 

sir, don't you, that to the extent that third-party sellers 

are the sellers of the products on Amazon, that Amazon does 

not control the pricing that those sellers set? 

A. Correct. In no way. The sellers own their own prices 

and their own offers. 

Q , And that accounts for about half of the products that 

are sold for Amazon Business? 

A. Half of the sales on Amazon Business. 

Q . Half of the sales, meaning dollars, right? 

That's correct. 

Okay. And then as to the products that Amazon sells 

directly, Amazon Itself does not fund any discounting; Is 

that correct7 

A. That's correct. 

Q , And so that means that if the vendor that sells you the 

843 

product does not give you a low enough price, you can't give 

the rustomer a low enough price that it must be asking for, 

correct? 

A. That's con-ect. 

Q . And you have no plans to change that? 

A. That's con-ect. 

Q , You have no plans to force the third partles to offer 

particular prices? 

A. No, we'll never do that. No. 76 
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~- E~idence_Shows Ama~~n's Expansion Will Not Be 
<~'.: '··~,,: :.> T1mely, L1kely, or Suff1c1ent 

x Amazon HAS NOT won a single RFP to be a primary 
vendor to a large business customer 

x Amazon DOES NOT and WILL NOT control third party 
sellers' pricing, volumes, or delivery terms 

x Amazon DOES NOT and WILL NOT 

WILL NOT ex and in a 
manner that would be timely, likely, or sufficient 
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(. Large Business Customers Require a Track Record 
···-~/.~ .. 1_',1:~!.';-.:.~.- - -/ 

FIFTH THIRD BANK 

"And if a company doesn't have a track record of doing that, unless 
some- unless the other option is significantly worse, you're probably 
not going to go there. You want something proven. I think any 
consumer does." 

The risks of using a new vendor are: 

"The likelihood that there will be issues that are unresolved or not 
resolved in a timely manner. Just the long-term seamless nature of 
working together with a company that knows how to manage a large 
customer and the complexities of a large customer." 

Large customers ask for references because: 

"they want to make sure that what you said in this RFP, that you've 
actually done this someplace before." "[Without a track record] It's a 
problem. And we were, and it took us a lot of years to get there, a lot 
of years. It's very difficult, and, like, if you're in a marketplace to get 
your first hospital, to get your first university, to get your first of any 
kind of a customer, that's a battle to break into that-- that part of the 
market, it's really tough to do. Because you can't use any references." 

Sources: Fifth Third Bank Hrg. at 985:6-19; Best Buy Hrg. at 1323:23-1324:7; WB Mason Hrg. at 1634:13-1635:9 
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(IJ) Large Business Customers Require a Track Record 
·· .. /.~ .. \:'.r:~!.\~ ...... ·· 

shoes of an Office Depot any time soon. First of all, 

least 25 years, so thev've perfected It! Their web presence 

enterprise dient. And, you know, In life, as In business, 

first you want to crawl, then you want to walk, then you 

So they don't have the experience. Aiiil In life, 

Wfiittier In business or just your general llfi, experience Is 

everything. And they don't have the other andllary 

Source: PD Morrison Hrg. at 1395:9-24 
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~- Case Law Supports: Expansion Will Be Insufficient 
·· .. /.~ .. \:'.r:~!.\~ ...... ·· 

• FTC v. Sysco Corp., 113 F. Supp. 3d at 73-78 (D.D.C. 2015) 

• Divestiture of 11 "strategically located" distribution centers 

• Already 

• CEO with 

• Backed by 
mi Ilion 

• Projected 20% share in relevant market after 5 years 

• FTC v. CCC Holdings, Inc., 605 F. Supp. 2d 56-59 (D.D.C. 2009) 

• Already established competitor in relevant market 

• Offerin 

• Had do 

• Merger 

anger' 
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5. Defendants Failed to Establish Proposed Fix or 
Efficiencies Would Save This Merger 
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~,1} T~e P~op,?sed Divestiture Will
11
kill Tier 1 supplier 

.~_: ,,~,,: . / d 1vers1ty 

Source: PO Morrison Hrg. at 1405:18-1406:1 
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~- Defendan~s' Efficiencies Claims Do Not Rebut the 
.~.: 1 ·(~1,: :. / Presu m pt1on 

• No court has ever found that efficiencies rebutted 
presumption 

• Defendants must present 11proof of extraordinary 
efficiencies" to rebut the presumption of likely 
antiCOmpetitiVe effeCtS {Heinz, 246 F.3d at 720} 

• Defendants failed to established efficiencies save this 
merger 
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~- Private Equities Are Afforded Little Weight 
··-/.~ .. \:'./:~!.~': ........ 

• The risk that the transaction will not occur is a 11private 
•t II eq U I Y {Heinz, 246 F.3d at 727 n.25; Whole Foods, 548 F. 3d at 1041; CCC Holdings, 605 F. Supp. 2d at 76} 

• Courts 11must afford [private equities] little weight, lest we 
undermine section 13(b)'s purpose of protecting the 
'public-at-large, rather than the individual private 

t •t Ill com pe I ors. {Heinz, 246 F.3d at 727 n.25} 

• 
11[T]he risk that the parties will abandon the merger rather 
than proceed to an administrative trial on the merits is, 
however, 'at best, a private equity' which cannot 
overcome the significant public equities weighing in favor 
Of a preliminary injUnCtiOn." {Sysco,113 F. Supp. 3dat87} 

84 



Case 1:15-cv-02115-EGS   Document 451   Filed 04/25/16   Page 85 of 104
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~~-The Relevant Market Is the Line of Commerce That 
· t~,:~'.: "·~~,: :.~,f Would Be Affected by the Merger 

11This is what we do in merger analysis, we look at where the 
firms overlap and are significant and where there are fewer 
choices. As I study this, you know, it shifted away from retail 
because there's more competition there. It shifted away from ink 
and toner or furniture. So it's honing in on where the problem is. 
And sure, that's going to go along with high shares. Okay. That's 
what we do all the time. This notion that that's somehow 
gerrymandering or rigging it, I just -- that's why -- that's just 
nonsense to me, okay. That is not correct:' 

CD A Charles.R.iver 
l'C\. Assoctatcs 86 

Source: Shapiro Hrg. at 2143:14-24 
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~-!he Evidence Shows Paper Is Properly Included 
.'.:_, .. ~,,:.:. / 1n the Cluster 

Consumable Office Supplies Market Shares: Core v. Paper 
Fortune 100 Customers, 2014 

Supplier 
Consumable 

Core Paper 
Office Supplies 

Staples 47.3% 48.4% 46.2% 

Office Depot 31.7% 38.3% 25.2% 

Other Suppliers 21.0% 13.3% 28.6% 

Staples + Office Depot 79.0% 86.7% 71.4% 

Sources: PX06300 (Shapiro Reply Rpt.) Ex. RlB, R3A, R3B 
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~,- Grinnell Does Not Support Defendants' Contention 
·· .. /.~y_l:~!\': ........ 

• No single use 

• Grinnell agreed with Plaintiffs that the entire accredited 
Central StatiOn bUSineSS WaS a Single market (Grinnell/ 384 U.S. at4) 

• There is not a single use for ink and toner and other 
consumable office supplies 

• No package/bundle 

• Defendants' evidence here shows that companies buy 
different products; there is no set of products everyone 
buys- they are individual products 

• Promedica rejected argument that all products must be 
considered together when they were negotiated in same 
contract 
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~- Product ~arket ~eed Not Include All Products Sold by 
.~.: '·.· ~'-':> / the Merg1ng Part1es 

• Staples: consumable office supplies, but excluding 
capital goods (computers, fax machines, and other 
business machines) and office furniture 

• ProMedica: inpatient general acute care hospital 
services, but excluding inpatient tertiary services, 
inpatient obstetrics services, and outpatient 
services; (see also OSF Healthcare (Rockford II}) 
- ProMedica (6th Cir.) explicitly rejects Defendants' theory 

that all products/services sold under contract define a 
product market 
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(. Defendants' Doc~~ents Recognize Large Business 
· <<:.~:.~" · Customers Are D1st1nct 

Distribution 
Network 

& 
Wholesaler 
Dependence 

11.7 Will-be serviced by company owned distribution centers. or will some areas be servlced 

through either a dealer r1etwort or a wholesaler? MIC 

Com~any-owned dlstr1t>ution cemers 

Staples offei'S- fast, accu1 ate and efficient delivery Q:y operating one of ihe mosl extensive and 
technologlcally-advancerl distribution networks In the Industry Through our strategically- located fUlfillment cooters 

18.1 What is your S1a11dard shipment arld delivery time? (Please detail out variances for all countries). 

Atta,ch a file. I 
. U.S. Next DaY 

Mmimi.;:-.:xf Vf(ro{<::!!~fer Oe;.ret~-rri.en~.--~ 

Staples' Inventories throughout our nelwork. of fulfillment centers represent the most popular bcands that ~==::::;=iil 

customers demand. Our product inventories represent more than 95% of the Jtems sold everyday. As a result, we 1.~ 
have been able to minfllize our oopen<tence on wnotesaler product inveniories, resulting in higher fill rates and .-

rno1 e competitive pricing since we are not paying an inflated cost ror tt1e producl 

I E-Procurement .... ---·--· ... ·--·-.. -~.----
~~::-:.:E~==:~~fE~~ 

11.1 Oescr~be the featu r~s and benefits of your Internet ordering solution. LONG ANSWER + t-,;.-'::-:..--=:::.:·-:.-·-·--

:~~Hh::~: umaue exuert•s• Ia cuslamlzc an Oj>'OCu•emenl solul•an lo help bell"' coolroi .Jl>U' cosls. ~~~. 
slreamllne our ordenng process. 1ncrease program com..Q!Iance and mlnimize__your time spen! Ol1 proCt.Jremen!. ---~- -. ---·- -.. ~ 

-' . ;=~...:ii.- .. -·~·----

Staples has extensive exp_ertise in electronic ~urement im lamentations and can intograte s.eamlessl with all 

ma,or third-pany e-procuremenl appl1carions. inciuomg Ariba, Oracle and oihers. We will leverage the industly's 

Source: PX04484, Staples Response to ~FP 

-
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~-) Defendants' Doc~~ents Recognize Large Business 
.'.:. '··:~,,:_.·. / Customers Are D1st1nct 

Compliance 

Order Size 

Monitoring 

Compliam:t.il SJii~.rin.-qs 

One of the easiest ways to manage costs is simply to support compliance to your Slapl~m. Prior to 

program launch and on an ong<~lng basis, our Field MarKeting team will work. witt1- to conduct 
communication campaigns to drive greater awareness and acceptance of your Staples program. 

We also help supportprogram compliance through 01;r extensive Sta~es retai network With more ttlao 1,500 
convenient U.S locations to choose from. your end-users can make same day, emergency purchases without 

go1ng 0\Jtside your estabi1st1ecl office supply program. 

'Mioimjzjoo Small Ocdt(j 
Small i efficient <illl.ers can add significant program costs by il'lCreasing the number of POs. invoices and 

deliveries you must prooess. 

23.4 ~as retained Dryden Procurement Technologies, LLC for the sole purpose of insuring all 

pricing and disco un1 structures agreed to through the RFP and subsequent award and agreement with 

Ule selected supplier are met and the program remains a1 optimal levels lhroughoLJt the term. 

~n addition, su elier agrees'"""to~;;A' to Dryden an annual commodity managcmC!f1t tee for the term of the 
agreemenL ' 

---------------------------------------. 

Source: PX04484, Staples Response to ~FP 
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~-) Defendants' Doc~~ents Recognize Large Business 
· <(~-~~,: · Customers Are D1st1nct 

Itemized Prices 

~'M:rrl~t.~rf M<tr?~!-tC.::~m 

Staples will anal· ze- current produc1 usage aod develop a core reduct hst that offers immediate savings. 

Your Strategic Account Manager wi r&Qularly review your core list to tdentify continuous opportunities where 

Staples can offer better value on the products you use most. Our induslry· leading buying power and strong 

supplier relationships give us the flexibility to find ttle most cost-effective solutions for your needs. 

16.4 Outline bes-t practices for pri·cing core items ttlroughoutthe world. LONG ANSWER~ ATIACHMENT 

on Core Products To arive me higheSt e-nd-user participatiOn, core pricing st1ou1<1 M gloMI in sc<>pe, t:lut country- specific, nasM on 

each participating countries' lavrs, •egulations, PJ'OOI.ICl selectiOfl, fequired sef\lices, operational costs and mafket· 
rompeHHve pricing 

21.9 Please provide your rebate% based on the followin.:::lg~t~ie~r~s~:~~~~~i~mn 
21.9.2 Annual US Sales from $0 to $1 ,9~.999.9'9 .. o/a ,....., -Volume Rebates 21 .9.4Annual US Sales from $2,000,000 to $2,7491999.99 =% -21 .9.6 Annual US Sales above $2,150,000 = ~4 - _·::r:::::-

Source: PX04484, Staples Response to ~FP 
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~,- FlOO Market Shares Include Off-Contract Spend 
·· .. /.~.:!/:~!\'~ ........ 

• Evidence indicates that large customers have high contract 
compliance rates for consumable office supplies 

- Buy much better on-contract than at retail or online 

- FlOO purchasing data revealed that 78% of a customer's 
purchases went to the customer's single largest vendor 

- Customers also testified that they value contract and direct 
employees to purchase consumable office supplies through 
the contract vendor 

93 
Sources: Plaintiffs' Proposed Finding of Facts§ IV.C.l 
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Sources: AEP Hrg. at 200:24-201:5; PX02122 (Bank of America Dep.) at 24:6-12; Health Trust Hrg. at 1929:8-16 
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Sources: Best Buy Hrg. at 1206:22-1207:6; McDonald's Hrg. at 367:13-20; Select Medical Hrg. at 1027:13-25 
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~·J Defendants lnco~rectly Assert That Shapiro's Opinion 
-~~~/ Was 11Predeterm1ned" and Based on No Data 

·· .... ~ .. \:'./:~!.\~ .... ···· 

II I 
A. Yes. We have a Jot of that from the Fortune 100 sample 's MPS customers are Fortune 1000." 

where they're giving us -- in fact, it includes a wider ~oes along w ith what !think you've heard, 
t t he MPS is really maybe best suited to 

range of products, and so we a Jot of MPS services there as perations,andsometimesasadesktop 

andle t hings differently. So it 's w ide ly 

2781 

well. 
=================================::.well, you can see, by Fortune 1000 companies. 

suggests a lot of this big nuonber is, in 

CD A Charks.R.ivcr 
l""\C\_ AssoCJat:es 

Q. So did this presentation and the industry study 

reference, did it inform your views and your developing 

understanding that ink and toner was subject to different 

competitive conditions, even before the complaint was filed? 

A. Yes. Yes, this is just the sort of thing I would be 

o into the large customers that we're 

So, that's - that tells me that this is not 

all. And so -- and since we know they're 

~ toner in many - most of the cases with 

g nificant competitive difference between 

nd the other main buckets that we're 

the cluster, which-- namely, paper and core 

looking at at that phase and did look at. ~ave this testimony and information from the 

~========================· ::C::I•C=====~nufacturers. And then, likewise, did you 
• in the records from the customers 

A. This is an example, Your Honor, of just the number of 

documents from one Fortune 100 company. That in response to 

this, in terms of their vendors and then purchases, you can 

see some of the other names here of other vendors and where 

counsel has highlighted what would be the MPS. So, yes, we 

were certainly getting a lot of that during the fall in the 

Fortune 100 discovery process. 

MPS adoption was happening? 

ave a lot of that from the Fortune 100 sample 

giving us -- in fact, it includes a wider 

cts, and so we a lot of MPS services there as 

now what about defendants themselves, have 

tion in the record indicating that ink and 

Source: Shapiro Hrg. at 2781:20-23; 2842:15-2843 :20 
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~·\:Staples and Office Dep~t Recognize They Are Each 
·:~/ Other's Closest Competitor 

first, we are a clear fndust ry leader and gaining share. 

for core office supplies we often compare oursetves to our roost direct competitor, ODP. 
We are 1. $)1. th~irslt~ and lwve demonstret~d 12" •nnual srowth OYer time vs their 294 
annual deef,ne 011er!he same period. 

First, we are a clear industry leader and gaining share. 

For core offi ce supplies we often com are ourselves to our most direct competitor, ODP. 
We are l.Sx their size and have demonstrated 12% annual growth over time vs their 2% 
annual decline over the same period. 

PX~7 

Sources: PX04506, SPLS NAC Presentation, at 007 (Jan. 2015) 
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~'fiJil;,:'i11: Case Law Imposes ~e~vy Bu~den o~ Defendants Given 
-~~/ the Strength of Pla1nt1ffs' Pr1ma Fac1e Case 

• "[B]ecause the proposed merger would eliminate head-to­
head competition between the number one and number two 
competitors in the market for national customers, the 
merger is likely to lead to unilateral anti competitive effects 
in that market. Evidence of probable unilateral effects 
strengthens the FTC's prima face case that the merger will 
lessen competition in the national customer market." rsysco/ 113 
F. Supp. 3d at 65-66) 

• Defendants must "produce evidence that 'show[s] that the 
market-share statistics [give] an inaccurate account of the 
[merger's] probable effects on competition' in the relevant 
market." (Heinz/ 246 F. 3d at 715) 

• The stronger the prima facie case, the more evidence 
defendants must present to rebut the presumption rsysco/ 113 
F.Supp.3d at 23) 
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.... ~:~·· .. 

11'. Entry and Expansion Will Not Be Timely, Likely, or Sufficient 
·· .. /.~ .. \!/:~!\~ ........ 

• Regional vendors, consortia, manufacturers, and 
adjacency vendors have no plans to expand 

• And they face significant barriers even if they planned 
to, including: 
- Defendants' high retention rates for large customers 

- Purchasing scale disadvantages 

- Distribution scale disadvantages 

- Time and expense of developing IT and other capabilities 
required by large customers 

- Reputational barriers 

99 
Sources: PX06500 (Shapiro Demonstrative) at 072-073; Plaint iffs' Proposed Findings of Fact 1]182 & § IV.B 
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~- Amazon Business' 11Enterprise Catalog" 
·· .. /.~y-~~!\'>· .... 

• 

• 

• 

• 
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~-}J No Evidence That Savings Will Be Passed Through to 
-~ Customers 

·· .... ~ .. \:'.r:~!.\~ ...... ·· 

• Defendants provided ZERO evidence at the hearing to demonstrate 
that either party passed on cost savings to customers following the 
ODP/OMX Merger and Corporate Express Merger 

• Neither ODP's CFO nor Staples's CFO could identify whether cost savings 
generated in the prior transactions actually resulted in lower prices to 
consumers (PX02148 (Hare (ODP) Dep. 127:14-128:2); PX02010 (Hare (ODP) IH 108:15-109:21); 

PX02127 (Komola (Staples) Dep. 16:15-22, 108:12-24)) 

• Defendants provided ZERO evidence that any efficiencies would be 
passed through to customers this time either 

• The reasons to lower the price- to sell more to a customer or to retain a 
customer- are 11much less of a concern after the merger" (Shapiro Hrg. at 2451:10-

2452:3) 

• 
11[T]hey're going to have all these customers already after the merger and 
they're not going to have the same incentive to give them these up-front 
payments. So I don't see why they would do much pass through" (!d. at 248:20-

2449:7) 
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Our official position is that the acquisition is good for Independent Dealers based on our belief that one 
less competitor is a good thing. 
We have national coverage that surpasses Staples but we have not collaborated effectively enough !.9. 
.Q.~~~ to leverage it. 

• Anri t h::.t ""hi&P rnir~> ' " ;m i""'ll"'. it i<: m""' fhl'll w~~> n\Prrnm,orlailv~,o~.lhrm rnmrw tin.l'. with c;;r ;.niPo;; on:~ 
loc-al and regional level 

invitation .... 

P;,rttSNPil 
"'national 

Sorry about th is 

lat m t know. 

M ike 

Michael Maggio 
Presid t.nl 

DECLARATION OP ;t.11CHAEL l\JAGGIO 

I nm the l>res:tdenL ofTriMc:p Purdlasing .<s.«<;aooo C1ril~c .. n• 
pru.ition since December lOU. As 
Opc.'t'3UOilS. Wttcl'l UJCIUdes: lll!lni8irl@. 

with our mtmbn"; and reporting d.m:U) 
:xperiowt' wa-1: ing in eY<f) channel of tlr office rm<IU<U• ; nd•osl1)' I 
as a gcntJaJ nunager at Bc:llil Sons, tl fa•ni},'-t't\\'lteJ 
~tot)KJll New J"~· ""ld.;lu·:U:.b ll.ll.i.iy .b &UI..s &1ctpn~. 
;~t SP Richanb. unc-of two l'llit.ioool otr.c<.· productS 

ye::~:. ul'ld ultir=uel}' sel'\<cd ~ Div i~im, Vi~ l'r~ld~tt 

i>O$ibon, I OVmitW tbe Wcs Jlld opcmtionsot' nine distribJlion 

nevertheless believe that the acquisition will benefit .independent dealers, based on my 

belief that one less com_petitor is general!y a good thing for other competitors. 
vt.tYni.a,IICf'lo·~h~orintkpa~al \llliw,.~l~b"kaloD. ~-""!" _____ I'P" ________________________________________________ .. 
became CEO of 3 regiQn:il \\~n)esaler, ActiQnEn~l). ]Oc:ltcd in 

J~~y:t;nd(inrld 'R<Ipxb.ro.tk:bJ.l!nn. AJ\'"'""''"'ing tl>"~l;,of., .......... ____ .._ _______________________________________________ .,. 

Ricbbl\l$and United Stn.tioom-(oow EsscnJanL 
~holoWN). I .... u ko:d v,itb a Midv,;~31 n)M\.flli.'turcr. 

Pr<:Si<kmufSr.Je-s!Wd MasiH'tm~ ln 2012. 1 t-«ame lhe 
l .ng01 indl:'pe&:kot otnce products .:ko.ler i.l Ole Mid-At!u!lric 
Comp~~ny. Doring my tc:nun: 31 ~ui)JliY Romn C(l•l'II)SI!l), 
tW'O ft~r~(l, ;,>ffi~ pn'>\iu~ dcttlcn~ lb.l ~"I'Pb- ll.oom Comp""l .,.,, 

TriMt>ga snd liS Mtmbets 

l'ri.Mcsa WiL\ burdcd in \987 t~s a not-for-profit office _'Products 
;mnJiar~d local i.nd<-pendcnt ofi"it:e: p<oducuck:alers. TriM.:-&~~ 
ihdCflCOdet\1 dcalt-rs -.~,ftu wil:(ll::d II) <:umbi1W: their pun:lt.~~ilin~ 
nffirl" f"'(\l:lucu mnm.tfilt'l llrt'~ «nd "''""''' "'rt\..'"f1111•1 1\hllun t11 

neg01ia~es dj~lJ}'. and handlc9 the billi~. with who.JC<S:!ld'$ 
on heh~f (tr ou flle'!tlher-<l.:ak•~ Out tUernl\t'r-dealtrS pb~ 

. TriMegu's 512 member-dealers- who collectively onerate more 

=~nc:;:.c::~':,7~ill~i:~::mn:~~~C:.bolestJersbiD ··-------... ------------------------------------------------· 

ofi 102 
Sources: PX03008 (TriMega Decl .) 1111 22, 4 
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enges n competing wi perception a experience. 

And that whi le price is an issue, it is one that we overcome daily when competing with Staples on a 
local and regional level. 

Our largest challmges when compet i1g with Staples are pr~ perception and e)J)erience. 
• Anri l h<'l ""-hi~ t Hin• i " WI i"o;.""'· it i<: rnP th~l WP mPrrnmP ri"ilvwhPn rnmf1Piin,e with c;t ;.niPo;;Q!:l ~ 

local and rcg.ional lcvcl. 

invitation .... 
P;,rttgr<~ph 

"'national 

Sorry about th is 

lot mt know. 

M ike 

Michael Maggio 
Presidt.nt 

I>ECLARATJON OF )tJCHAEL MAGGIO 

15. 

The largest challenges that Point Nationwidt! and TriMega's member-dealers face vvhcn 

com eting against Staples and Office Depot for multi-regional and national accounts is 

the inabi lity to offer 1rebate~ , negative customer _percegtion, and lack or experience 

servi ng customers of comparable s end, size, and geogra hie sco e. 

One of the largest hurdles we face when targeting multi-regional and national accounts is 
price. TriMega 's member-dealers compete quite effectively on price against Staples and 
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Sources: PX03008 (TriMega Decl.) 111114, 15 
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14 Q. Okay. In your f inal declaration you took those two 

15 sentences out, right? 

16 A. Tha t 's co r re ct. 

17 Q. Because you don't believe those two sentences are true? 

18 A. No, I be lie ve w e --

19 THE COURT: Do you bel ieve they're t rue? 

20 THE WITNESS : I do believe they're true. I 

21 believe everything in the declaration is --

22 THE COURT : Why did you delete those two sentences? 

23 THE WITNESS: It was at the advice of our senior 

24 director, Anne Berens, that was duplicative - - some of the 

25 things were duplicative of what was previously stated, as 

1 well as just the language of it is hard to envision. It's 

2 not really a -- it's somewhat speculative. And so her 

3 thought was there was really no added benefit to maintaining 

4 those lines and it just didn't sound like something we would 

5 put in a - - any sort of document. 

Source: McDonald's Hrg. at 484:14-485:5 

485 
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