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FTC, et al. v. Staples, Inc., et al.

Closing Argument

April 19, 2016
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Defendants’ Bid Data Show Likelihood of Significant

Harm to Competition

Staples Dominates in Office Depot’s

Win-Loss Data with 240 Wins

Office Depot Dominates in Staples
Win-Loss Data with 142 Wins

240

2013-2015 (N = 1253)

142

2012-2014 (N = 393)

Source: PX06100 (Shapiro Rpt.) Ex. 10, 11
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Staples Was Office Depot’s and OfficeMax’s Closest

Competitor Before the 2013 Merger

Other B2B Suppliers are Frequently Identified as
Winning >$1M Accounts From Office Depot
and OfficeMax

Other B2B Suppliers Are Identified

ODP Bid History (n=9) ; <
as Winners in 17% - 22% of Losses

22%

OMX Hunters (n=65)

Other B2B Won
17%
OfficeMax Won

ODP WLR Records (n=109) m Office Depot Won

17% ® Staples Won

Source: PX0001, ODP & OMX Presentation to FTC, at 021 (Sept. 2013)
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Customers Tangibly Benefit From the Head-to-Head

" Competition Between Staples and Office Depot

T3 AMERICAN®
ELECTRIC ©
POWER HEALTHTRUST

ik
H Select
MEDICAL

Improving Quality of Life

MCI:-)OI'Iald'S

R

See e.g., O'Neill (AEP) Hrg. 341:9-16; Moise (Fifth Third Bank) Hrg. 913:24-914:8; Wilson (Select Medical) Hrg. 1017:12-25; Meester (Best Buy) Hrg. 1204:18-1205:8; il
Wright (HPG) Hrg. 1896:9-1898:14, 1901:2-16
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The Hypothetical Monopolist Test Remains Unrebutted

Hypothetical Monopolist Test (“HMT?”)
Depends on a Threshold Recapture Rate

» Using 5% price icrease, HMT 1s satistied 1f:

s 10%
Profit Margin + 10%

v tolo%

UNREBUTTED

Recapture Rate

* Profit Margin estimates range =
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! Key Evidence Is Unrebutted

1. Defendants’ bid data show likelihood of significant
harm to competition

2. Office Depot admitted in 2013 that Staples was its
closest competitor

3. Customers tangibly benefit from head-to-head
competition between Staples and Office Depot

4. The hypothetical monopolist test confirms the market
is properly defined
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i) Closing Argument Roadmap

Sy

1. Plaintiffs Properly Defined the Relevant Market

2. Evidence Establishes Significant Increase in Post-
Merger Concentration

3. Evidence Consistently Predicts a Likelihood of
Significant Harm to Competition

4. Defendants Failed to Establish That Entry or Expansion
Would Be Timely, Likely, or Sufficient

5. Defendants Failed to Establish Proposed Fix or
Efficiencies Would Save This Merger
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laintiffs Satisfied the Legal Standard

* Clayton Act § 7 prohibits mergers the effect of which “may
be substantially to lessen competition, or to tend to create a
monopoly”

— The standard requires an assessment of the merger’s likely
impact on immediate and future competition, and “doubts are

to be resolved against the transaction” (rown shoe, 370 u.s. at 332-33; Eiders
Grain, 868 F.2d at 906)*

* FTC “is not required to establish that the proposed merger

would in fact violate section 7 of the Clayton Act” (weinz, 246 F30 ar
714; Staples, 970 F. Supp. at 1071)

* “[T]he government need only show that there is a reasonable
probability that the challenged transaction will substantially

- - - - ”
Impair com pEtltlon (Sysco, 113 F. Supp. 3d at 22; see also Staples, 970 F. Supp. at 1072)

*Internal citations and quotations omitted throughout
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‘.!'1 13(b) Preliminary Injunction Standard Is Well-Settled

* Preliminary injunction should issue when it would be in
the public interest, as determined by:

— Weighing the equities, and
— Considering the FTC’s likelihood of success on the merits

* § 13(b) enacted to make preliminary relief “broadly
available to the FTC” (Heinz, 246 F.3d at 714; see also Sysco, 113 F. Supp. 3d at 22)

* “The equities will often weigh in favor of the FTC because
‘the public interest in effective enforcement of the
antitrust laws’ was Congress’s specific ‘public equity

consideration’ in enacting Section 13(b)"(CCCHoldfngs, 605 F. Supp. 2d at
35)
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1. Plaintiffs Properly Defined the Relevant Market
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Non-Substitutes Are Clustered for Analytical

Convenience

“Thus, whether considered separately or together,
the picture of this merger is the same. We,
therefore, agree with the District Court's conclusion
that in the setting of this case to subdivide the shoe
market further on the basis of ‘age/sex’ distinctions
would be ‘impractical’ and ‘unwarranted.”

Brown Shoe, 370 U.S. at 327-28
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Cluster Markets Are Limited to Products That Face
Similar Competitive Conditions
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nk/Toner DO NOT Face Similar Competitive Conditions

—

-
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> Defendants’ Admission: Competitive Conditions Differ
for Ink and Toner

» Major MPS programs for large customers include:

HF's printing business, which includes MPS, generated

$23.0 billion in 2014; global MPS businass grew by Delta Airines, DirecTV, Keybank, L'Oreal, Merck,
/ double digits in 2013; more than 3,100 MPS customers The Wall Disney Company
glabalty’

MPS segment grew 16% in '14 and 22% in '13; renewal Associated Bank, Columbia Sportswear, Cox
rale for MPS customers was 95% FY'14 and 100% FY Enterprises, The Home Depol, MainSource Bank,
LEXM \ARIK  '13;23 MPS contracts with companies listed on Fortune  Synovus, Union Bank, United States Department of
¢ 5002 Agriculture, Unum Group

Blackrock Financial Managemant, Groche America,

MPS program generated §3.8 billion globally in 2013 Honeywell, Ingersoll Rand, Leidos, National Grid,
and grew by 7%; Xerox has more than 1,000 MPS Prudential Insurance, Reuters, Schenker Inc.,
Xe [ Ox customers? Sclence Applications Intl Corp (SAIC), United

Technologies Gorporation (UTC)

ADP, Inc., Albert Einstein Medical Center, Apollo
| RI1COyYd MPS program grew 14% in 2013; Ricoh has more than Group, Kaplan, Kroger, MasterCard, Sempra

Sources: (1) Quocirca, Managed Print Services Landscape (HP Excerpt), June 2014, at 15, 21; (2) Lexmark Intemational, Marketline, Feb. 2015, at 23;
Lexmark 2014 Annual Report; (3) Quocirca, Managed Print Services Landscape (Xerox Excerpt), June 2014, at 20; (4) Quocirca, Managed Print

{ Services Landscape (HP Excerpt), June 2014, at 13. Hi(}

Sevvices Landacape (HP Cxcompt), June 2014, 8113 T LY CONFIDENTIAL 8¢
PX0010-064

—

[
L

Source:PX0010, SPLS & ODP Presentation to FTC, at 064 (July 2015)
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Defendants’ Admission: Competitive Conditions Differ
for Ink and Toner

’ LSA
M We currently use a

managed print servics

= According to a 2014 industry
. udy, 56% of organizations wi
N ot ot oyl
using MPS services; an
b s wrais additional 30% of respondents
b s sl e planned to begin using MPS
o services in the following 12

months (i.e., by Summer 2015)

UK

are p

12

Garmany

France

i

‘7_‘
ht
|

40% 60% SO% 100% ‘

Market leaders The tightly contested MPS market is characterised by 2 cluster of leaders, with Xerox
characterised by mature remaining In the lead. Despite imited MPS revenue growth in the past year (mainly due
offerings and enhanced to an already large base than other veéndors), its leadership margin is boosted by its
workflow solutions breadth of capabilities across office and enterprise printing. Other market leaders are
porttolio HP, Ricoh, Lexmark and Canon with Lexmark showing strong growth and continued

investment in and enhancement of both its MPS and ECM portfoliol

Source: Quocirca, Managed Print Services Landscape, June 2014; Quocirca, Managed Print Services Landscape, June 2015.
\ A

— - - s ——— ———- — o S — .- E=——S ST e S S — ——

PX0007-068

Source:PX0007, SPLS & ODP Presentation to FTC, at 068 (Nov. 2015)
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Customer Evidence: Competitive Conditions Differ

“for Ink and Toner

Appendix C: Materials Relied Upon

Third Party Documents

Third Party Description PX No. / Bates No.

I =W F1C CID Follow-up Question on MPS - [Jmse

B - 15-2015 [ MPS Production Cover Letter.pdf

FY14 MPS spend.xlsx

I ¢ 2
BV - TC CID Follow-up Question on MPS - [|nse

RE FTC CID Follow-up Question on MPS - -msg

Source: PX06100 (Shapiro Rpt.) Appendix C
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> MPS Provider Evidence: Competitive Conditions Differ
# for Ink and Toner

MPS REVENUE

IVIPS sales revenue collected ] ...confirmed in declarations during
during investigation... | litigation
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Customer Testimony: Competitive Conditions Differ for

Ink and Toner

e

Q. Do you — does McDonald's headquarters buy toner and ink

358

from a managed print services vendor?

A. We recently just changed November 16th. We transitioned
the offices to a managed print vendor; but prior to that, we
bought toner directly from Office Depot.

-
| e
=]
e}
)
N

w
-

2
CEEPRP P

=

— —

Q. Right. And so the company -- the set of companies that \]
are providing -- or, let me start that over.
The set of companies that are capable of providing

ink and toner to McDonald's is broader, instead of companies

u:tﬁ:;--ﬂnod‘uum

that provide office supplies, correct?

¥
-

A. Say that again. I'm sorry. It's broader than -- the

B 2t
=

set of suppliers is broader for ink and toner than all

P??F_ PEPIE ?‘ F?‘EPE E >3

=g

office supplies?
Q. Is that right?
A. Yes.

Source: McDonald’s Hrg. at 357:25-328:5, 503:10-22; see also AEP Hrg. at 170:2-12; Select Medical Hrg. at 1019:13-1020:3; Best Buy Hrg. at 1317:13-1318:1
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Competitor Testimony: Competitive Conditions Differ

for Ink and Toner

1606
1 business and the paper business, the whole thing, and we sold
2 those customers managed print.
3 @ And what size custome: has come to you and asked you for
4 this service?
5 A.  Well, mostly large and very large accounts are the ones
& that are looking for this service.
7 Q. Does W B. Mason partner with anyone to provide these
8 services?
a A We're partnering with HP right now to ses if we can do
101 this.
11 Q. Solthink you mentioned HP and Xerax provide these
12 services?
13 A.  Yes. We don't have a relationship with Xerox, but we do
14 with Hewlett-Packard.
15 Q. Sothere's a number of other providers besides Staples
16 and Office Depot that provide these services?
17 A. Yeah. Yeah, there are.
18 Q. Sohave you ever had a customer who stopped buying as
19 much toner because they picked up an MPS amangement?
720 A.  Oh,we've had a number of them over the years.
21 Q. Andin your expenence do MPS providers like Xerox and HP
22 win RFPs and coniracts to provide these services for large
23 customars?
24 A, Yes, they do.
25 Q. And do these MPS providers also provide office supplies

Source: WB Mason Hrg. at 1606:15-1607:3

Q.
and Office Depot that provide these services?
A. Yeah. Yeah, there are.

Q.

much toner because they picked up an MPS arrangement?

So there's a number of other providers besides Staples

So have you ever had a customer who stopped buying as

A. Oh, we've had a number of them over the years.

nanufacturers |

And in your experience do MPS providers like Xerox and HP

Q.
win RFPs and contracts to provide these services for large
customers?

A. Yes, they do.

Q.

And do these MPS providers also provide office supplies

like Post-it notes and paper clips?
A.
us, try to do this stuff.

No. There are other office supply companies that, like
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&
‘m

Charles River
As80 clates

Source: Shapiro Hrg. at 2124:7-21
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So, the -- what I leamed was that, I think
especially in the last three to five years, these managed
print services have come in where ink and toner is often
purchased by a large customer along -- from the same company
that's providing the printer or the copier, that's servicing
them, and maybe some other services. I'm not exactly sure
of the scope. And so that is a different space. Okay?

And let me put it differently. The customers have
additional choices for ink and toner that are important.
And so, like I said, you look at the overlaps and then you
look at the choices. So since there are significantly
different choices, ultimately that did not warrant
aggregation into the same cluster or group with core and

paper. We're going to talk about this more, but that's the
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Defendants’ Arguments Conflict with Established

Market Definition Principles

* No case requires inclusion of non-substitute products in
a cluster market

— Brown Shoe, 370 U.S. at 325 (“The outer boundaries of a
product market are determined by the reasonable
interchangeability of use or the cross-elasticity of demand
between the product itself and substitutes for it”)

e Calling ink and toner “consumable office supplies” does
not make them substitutes

* Irrelevant that customers buy multiple products
through a single contract

— Not appropriate to require entire set of products sold by
hospitals to be in the cluster, even though insurers “typically

bargain for all of a hospital's services in a single negotiation.”
(ProMedica, 749 F.3d at 567-68)
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%/ No Conflict with FTC’s Prior Investigations

* FTC v. Staples/Office Depot (1997)

— Retail case defined market as sale of office supplies through
“office supply superstores” (970F supp. at 10s0)

— MPS services available to large customers today not available
to retail consumers

» Office Depot/OfficeMax (2013)

— FTC investigated all product markets in 2013, and, as in this
case, brought NO CHALLENGE with respect to:
* The sale and distribution of ink and toner to large customers

* The sale and distribution of adjacent product categories to large
customers
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Relevant Market Properly Defined Around Large

\ 2/ Customers

* Relevant market is defined around large customers because
they individually negotiate customized prices

— FTC v. Sysco Corp., 113 F. Supp. 3d at 46
— Merger Guidelines §§ 3,4.1.4

* Unrebutted evidence also indicates that large customers
have distinct requirements

— Sysco, 113 F. Supp. 3d at 42-43 (defining a relevant market of
“national customers” where national customers had
requirements that were distinct from local and regional
broadline customers)
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Defendants Recognize Large Business Customers Are

Distinct

Customer Profiles and Behaviors (Private Sector)

<$24K Low sophistication, responds to promotions/gifts. SME
$24 - 75K Price conscious, focuses on small core with overall value. SMB
|
$75 - 150K Centralized decisions, de-centralized purchasing (disconnect of perceived value). SMB
$150 - 250K ‘ Fairly sophisticated buying process, expectations for cost savings. SMB
More sophisticated processes, centralized purchasing, approval or
$250 - 500K consolidation, rebates and some contractual obligations. Large:

L Formal RFPs. centralized purchasing. approval processes, awareness and desire for
$500K - 1M up front money/conversion incentives & rebates. Large;

Sophisticated sourcing and buying with formal RFIs/RFPs, sensitive to cost of change,

>$1M expectation of conversion incentives and rebates. Global:

GPOs Aggregate group purchasing defined by end-user memberships, revenue-share rebates.
oo S = o -
Private Sector
|| Segments

Confidential 5 Office DEPOT

ODP-OMX-FTC-01537818
PX05183-018

Source: PX05183, ODP Pricing Strategy — Winning Solutions Presentations, at 018 (Mar. 2014)
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Large Business Customers Testified About Their Distinct

Needs

A. In our last sourcing event, we have a lot of business

requirements and then we have some that we call knockout

- AMER,CAN criteria. And knockout criteria is if they can’t meet that
particular component, they're no longer considered. So our

ELECTR'C knockouts were they had to service all 15 states in which we

NWER have employees, that was the first one. Another one is to

have a customizable web portal, level 3 reporting, and the

ability to negotiate both on price and rebate, the ability

to lock-in pricing. And then I think our metrics were

So we're looking for an account management team that

provides the service on a national basis under a single

corporate umbrella. You know, the idea of subcontracting out

- E A L T H T R ) S T account management services based on regions or based upon

territories to us is less than ideal. It somewhat fragments and

A. Within our locations it is important that our facilities
‘ . have the ability to get things next day, and actually to
the -- the desktop of the site or location. Our storage
SeleCt base in our facilities is typically quite small. So we tend
’ MEDICAL to keep our par levels rather small or low in —- in

Improving Quality of Life quantity.

Source: AEP Hrg. at 180:20-181:3 HealthTrust Hrg. at 1937:14-20; Select Medical Hrg. at 1079:25-1080:5
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). Office Supplies Vendors Are Aware of Large Business

Customers’ Distinct Needs

f A. Never encountered W.B. Mason. In my opinion, this large

n ‘ enterprise space is not their sweet spot, so to speak. Take
o dl out retail, you basically have two definitive categories of

bt ¥ 4

=== commercial office product sales. You have the small- to

:: medium-size business, then you have your large commercial

T 2l| corporate enterprise, and they're completely two different
.: - animals. They purchase differently. Their requirements are
« i different. And the corporate -- the large corporate
contracts will ask a lot more of you than you will ever be

asked of of a small- to medium-size business.

[ BeBREBEzsa2ciorR-Cenvnosromna

>opy

If you're not properly partnered, in my case years
vomel 290, and geared for dealing with these large corporations,
] an independently owned office product company cannot engage
-4 with these large corporate entities due to everything that
they ask for in their contractural relationships.

wilrmals iy ey L ez
i, Al W W
- o ovet b
Yo o

ashert of of 4 @l tn mediu e busines

v v vy e yomry
g e grmirsed Por Sasbing Wil Ehemn | g cnTps retioes,
L] caneid arsjbge

iy 2k for i thlr Comtractural ralationshipe.
G e SR

N2 gzasedantBvodmarumna

= e b, witn §
Bd corersct Wi i oustorer 1 tha rghe?
25 A Yas PoN
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Sources: PD Morrision Hrg. at 1385:7-21; see also WB Mason Hrg. at 1612:5-1613:5
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he Hypothetical Monopolist Test Is Unrebutted

Hypothetical Monopolist Test (“HMT”)
Depends on a Threshold Recapture Rate

« Using 5% price increase, HMT 1s satistied 1f:

10%
Profit Margin + 10%

Recapture Rate >

* Profit Margin estimates range =.% to .%
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2. Evidence Establishes Significant Increase in Post-

Merger Concentration




Case 1:15-cv-02115-EGS Document 451 Filed 04/25/16 Page 30 of 104

| Market Share Calculations Readily Meet Legal Standard

* “The FTC need not present market shares and HHI

estimates with the precision of a NASA scientist” (sysco, 1137
Supp. 3d at 54)

* “Areliable, reasonable, close approximation of relevant
market share data is sufficient” wsrsiock, inc, 833 supp. 2d at 72)

* “The market shares, computed by the Commission
largely from statistics provided by PPG, are concededly
imprecise. Nevertheless, although PPG and Swedlow
‘may point to technical flaws in the compilation of these
statistics, . . . in cases of this type precision in detail is
less important than the accuracy of the broad picture
P resented.”” (FTC v. PPG Indus., 628 F. Supp. at 884)
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Defendants Together Have 79% of the Relevant Market

Consumable Office Supplies Market Shares
Fortune 100 Customers, 2014

Georgia Pacific,
1.6%

7 [ _Domtar, 0.8%

‘_Lindenmeyr, 0.5%
All Other \
. Suppliers, 10.6% | W.B. Mason, 0.2%

Staples, 47.3%

: \H Unreported
Leakage
Adjustment, 2.2%

Source: PX6300 (Shapiro Reply Rpt.) Ex. R1B
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Market Share Estimate Based on Fortune 100 Data Is a

G ood PrOXV

* Fortune 100 sample is unbiased

— F100 list exists independent of merger—so it does not over-
represent Staples/Office Depot customers

— Diverse mix of industries

* Months of careful work to collect and process

— Nearly all of the 19 companies that did not submit usable
data have significant purchases with Staples and Office
Depot

 Other data corroborate that Fortune 100 market share
estimate is representative of Defendants’ position in the
relevant market

Source: : PX06300 (Shapiro Reply) Appx. C, PX06500 (Shapiro Demonstrative) at 030
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Primary Vendor Relationship Shares
Consumable Office Supplies, 2014

Office Depot
Staples

45.1%

42.6%

| 0.1%
| 0.1%
| 0.1%
| 0.1%
| 0.1%
| 0.1%
| 0.1%

REBUTTED

0.0%
0.0%%
0.0%%

Source: PX06300 (Shapiro Reply Rpt.) Ex. R2
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Defendants’ Bid Data Corroborate Staples and Office

Depot Are Each Other’s Closest Competitor

Staples Dominates in Office Depot’s Office Depot Dominates in Staples
Win-Loss Data with 240 Wins Win-Loss Data with 142 Wins
2013-2015 (N = 1253) 2012-2014 (N = 393)

240

34

Source: PX06100 (Shapiro Rpt.) Ex. 10, 11
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1378
1 ' %
2 | Q. Okay. So does PDME currently serve any large corporate
3 | customers as a traditional independent local office supplies
4 vendor?
_5 _ A. No, we do not. We don't have the capability. Most
6 A. Ye
v : || independent dealers across the country do not either.
8 4 Q. Okay. And why don't you have the capability to serve
9 large corporate customers in your traditional role as an
10 independent local office supplies vendor?
11 depe
12 | A. Well, first, major corporate clients that we service in
13 our Tier 1 model, they -- first of all, they want a
14 4 homogenized program, a program where they're dealing with
13 “! one company for all their locations throughout the United
16
17 ke
18 Second, we can't be cost competitive by buying the
19 program from Essendant or S.P. Richards and then be able to
:: compete against Office Depot or Staples.
22 compete against Office Depot or Staples.
23 Q. Are youable to offer upfront payments or rebates to
24 large corporate customers in your capacity as a traditional
25  independent office supply company?

2K

Source: PD Morrison Hrg. at 1378:7-22
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%ﬁ/ F100 Market Shares Include Off-Contract Spend

* F100 market shares include all purchases by the
companies of consumable office supplies

* Includes recorded off-contract spend for all companies

* Includes “discretionary leakage” measurement for 26
companies, with imputed estimate for the rest

Sources: Plaintiffs’ Proposed Finding of Facts § IV.C.1
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Increase in HHI Is 15 Times the Presumption Threshold

Market Concentration Measures
Fortune 100 Customers, 2014

Measure Value
Pre-Merger:

Staples Share 47%
Office Depot Share 32%
HHI 3,274

Post-Merger:

Staples & Office Depot Share
HHI

Increase in HHI

Threshold=200
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3. Evidence Consistently Predicts a Likelihood of

Significant Harm to Competition
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Harm Is Likely

“IT]here can be little doubt that the acquisition of the
second largest firm in the market by the largest firm in
the market will tend to harm competition in that

market”
Sysco, 113 F. Supp. 3d at 66
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,mu“ _=_==§
Q. And what companies can serve large customers with

$500,000 a year or more in spend who have a nationwide footprint
for, you know, pens, and file folders, and Post-it notes, and

that sort of thing?

A. Soin my opinion there are two people who can do that:
That would be Staples and Office Depot.

Ak
Seect

ROk
=_—

- BEST

A ®

--Ar-—-.l.-.l-

3
RU

Sources: WB Mason Hrg. at 1601:3-8; see also; AEP Hrg. at 225:14, 225:25-226:5; Select Medical Hrg. at 1018:1-4; HealthTrust Hrg. at 1939:16-22; Fifth Third Bank
Hrg. at 922:8-14; Best Buy Hrg. at 1205:17-20; McDonald’s Hrg at 373:9-15; PD Morrison Hrg. at 1395:5-21; 1384:14-23; PX02122 (Bank of America) Dep. at 149:25’—1'
151:25; 155:13-156:11; 156:21-160:7

i
"1
s
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RD BANK
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Defendants’ Bid Data Show Likelihood of

Significant Harm to Competition

Staples Dominates in Office Depot’s

Win-Loss Data with 240 Wins
2013-2015 (N = 1253)

240

18
11 3
H
Q‘b

41
Source: PX06100 (Shapiro Rpt.) Ex. 10
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Defendants’ Bid Data Show Likelihood of

Significant Harm to Competition

Office Depot Dominates in Staples

Win-Loss Data with 142 Wins
2012-2014 (N = 393)

142

Source: PX06100 (Shapiro Rpt.) Ex. 11
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Defendants’ Bid Data Show Likelihood of

Significant Harm to Competition

Each Company’s Top Losses Are to the Other
2012-2015

Staples' Top 50 Losses Went To: Office Depot's Top 50 Losses Went To:

Staples,

Office Depot, 72%,

onas

Sources: PX06100 (Shapiro Rpt.) Ex.17-18
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Office Depot/OfficeMax Represented Staples Was

Their Closest Competitor

Other B2B Suppliers are Frequently Identified as
Winning >$1M Accounts From Office Depot

and OfficeMax

Other B2B Suppliers Are Identified

ODP Bid History (n=9) : : :
as Winners in 17% - 22% of Losses

22%

OMX Hunters (n=65)
Other B2B Won

17%

OfficeMax Won

ODP WLR Records (n=109) m Office Depot Won

= Staples Won

17%

44
Source: PX0001, ODP & OMX Presentation to FTC, at 021 (Sept. 2013)
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Case 1:15-cv-02115-EGS Document 451 Filed 04/25/16

Re: OfficeMax and Office Depot Receive U.S. FTC Clearance for Proposed

Look out Staples!!! Here we come bigger and stronger!!!

——— Pyrmlek sy ———
e

e P M ), BORL N e AN

Sebyac| OHFewthas mved OfFie Din 1% FTCE JL

o PL-OTR-A b e Loy ¢ 1! TH T

[« i )
News Release

HOMLY CONPMIDENTIAL

Source: PX05479, ODP Internal Email re ODP/OMX Merger Clearance, at 001 (Nov. 2013)
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@'&7 Staples Creates an “ODP Attack” Plan

“ODP Attack: We Only Have
One National OP [office
products] Competitor!” |>;¢;7=?;:; -

o
5 kllow-up on e aralon 1 AR _sook I Ma s it

Ui b & pratinisd & y wutaleie o GOP v Eilty M feabi we b TR | ORI
TrbCo ki s ol i i1 s il e vl el Linb L0 ida ) i sticd Gl il wa 0maduing {pied  irile ~
I sdasures i steount ragactions, Inadetshe changas oks)
An discussed

o b chaleege the BDE REDASMS to iduiily svery SDPOMX cussornmr and sagmimi o SFOC I possiblie

& Your e will ot )ols Ul will hep us gerenis 8 competitive sEsE s agalivst am by winong e
cuitomars of B vuinaubary va our steblitynvisiments, sle

Thiee arms of sreradioie possEie oo
o Lesderslep chuipos mind fiow Py ey g decsions) s i

o Sk Reatiirsieathon S0 heow i oousd nmpect i Sl [PUgistEry Casionms liveriony
«  EIN major s i I = whish mirar that all systeme. hick office st is probably mtioseg s OUF poess
{meskon ansation for isgacy DX cusiomens)

Thimths For your fslp!!

VP, Bameress Derectoprmon|
Commiercer & Erteypese

T o “Now that it is a 2-player

e national market, [Neil] wants us
to create robust strategy to
capitalize on ODP vulnerability”

HIGHLY CONFIDENTIAL SPLS 1887816

PX04335-001

Source: PX04335, Internal SPLS Email re ODP Attack, at 001 (Feb. 2014)
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Staples CEO: “two major companies”

Source: PX04023, Sargent Speech, at 005 (Oct. 2014)

“Over the past 20 years, we have changed
the world. The industry has gone from
seven major contract companies
(Remember Boise, BT, Office Max, USOP,
Corporate Express?) and 15,000 regional
players...to two major companies and less
than 2,500 regional stationers.

This didn’t happen by chance. Staples—and
those of you in this room-drove this
industry consolidation”
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Staples Knows There Are “only two real
choices for customers”

+ Tha marger is complote

+ Upponunity we've worked so narg for

+ Thers are only two real choices for customers. US or Them. (list reasons)
> Don'L et Lhi ity pass - —

E . There are E)nly two real choices for customers. US or Them. ﬁ

Source: PX04082, SPLS Leadership Summit Presentation, at 029 (Nov. 2013)
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Office Depot Recognizes “only two” Can Serve Large

’ Business Customers Nationwide

re s [

From:
“Manne, Marknng® osiafannamanio@offcertaeomns

“Waseon, Tabbatha® <tabsath.
Dintes;
Fri, 2 Mar 2014 19:95:23 0200

ayers that can service them nationwide

= Discussed cost of changs & orly wo playsrs that can ssrvice them raticrmnds

= Offered o prepare cost of conversion workaheet for them

= Shered the value of iheir parinaratip & asked if we could move lorward with & renews offer

(Ehort anewar ‘Mo

Tnlks et sttended e masiing. Highast laval & deceion maker
lcurement & Strategic Sourcing, The person preparing the RFP |
#rocuremant & Sirategic Sourang (new 1o role & degarmentt Nomig

PX05233-001

49
Source: PX05233, Internal ODP Email, at 001 (Mar. 2014)
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Staples and Office Depot Compete Fiercely to the

Benefit of Large Customers

From:

T Winisor i
T

e

This, 30 Jmn 2044 430832 0800

il 4 CFH 1ok e adeibores 35 (fotal B0 e 1~ 455

| o0 ot thve Fldit peoole (o mecice i The seey willy ie, Mease copy cse end Torgs Sesuite on this
regksst to
Anai

He told me that he asked Staples for clarification on few items, but for the most part Staples was still lower on the "line item
pricing". He reiterated that during the original RFP, we were higher on pricing but our incentives made up for it.

He told me that by keeping our pricing the same in this new proposal, we are still high. JefT told me that if we were holding
anything back, that this would be the time to share. I asked him if we were able lo do anything, should we focus on pricing rather
than incentives, He said yes.

In our CPM in December, we all agreed 1o a 3% core list savings for _lh;ll we did not offer to JefT. In talking to Mark and
taking cues from Jeff. I believe 1 we need 10 go deeper than 3%. 1 think we need to go in with another 3% for a total of 6% core list
savings.

I have already asked Anah to re-do the CPM with that change,

L1 b altrendy sk A 10 e -do e TN Wikt thoe Clamge

J
= |

Source: PX05234, Internal ODP Email, at 001 (Jan. 2014)
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Staples and Office Depot Compete Fiercely to the

Benefit of Large Customers

This is in regards to a $7 Million opportunity where we are in a dog fight with Depot. We currently have
| $1 Million and stand to gain $6 Million due tof - couisition of JJllDepot (Max) has the former
R A I piece of business.
1

You approved us going in at about .% Advantage.

We have an internal coach who is telling us we can likely secure this with an additiona! .% volume
e rebate taking the Advantage tu!ﬁ. The SAL has known this -L'untact for many years and feels
i he is shooting us straight. 1 think 1t's the right maove as the customer likely thinks it's simpier to go with
Depot (Max) as they have the lion’s share, so less business to implement. | think we’ve outsold Depot
(Max), but unfortunately, the committee making the decision is being led by a ‘uv who is extremely
hard cost driven.

Wwill you approve the additional Volume Rebate and the new Advantage of.ﬁ?l believe they are

nearing a decision so would like to not wait for Friday’s Council.

Source: PX04064, Internal SPLS Email, at 001 (Feb. 2015)
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Staples and Office Depot Compete Fiercely to the

Benefit of Large Customers

Buriarll, Crogury ~Grogory Rusellibstaploccams
Vil M) 6, 2018 7,07 PN

R cirfer

Sent trom my P
=Uﬂ Ray 6 2005, o 4:07 P, Fustiell, Grogney «Gratos Buseli S5t ol comv woate:
smnr

.Mwlwululgn. fothe Deats Coumel. Bur plan was 5 stay margin neura by offedngs
mmlmmmmm s 40 Sifcat i, 2long witk a $30 Harg Stap.

)1!1 the meantine. & new Saurone lrttor named s tikiet s the. . Wi Frvend ot thit shi
mlmmw W 3l wirs , the Siaples GAl thar
wnr ke with her et mumnh: =1 AN wunn-lll-n.nrlyllwv
Siiapaknc. by dgtio Five o avs P WHER e B e sk (8 45ming Besitin ansachng sindennt smian and B SEmian
in

-\n.-b-—"v should i

’[ > In order to keep this away from Office Depot, | believe we should invest [Jjbasis points of margin to be used to ]

sharpen our pencil on some high visibility items. This will take us from a % A.P. to a B¢ A.P. | know it's a

L significant investment but if it goes to a formal RFP involving Depot, it could end up costing us a lot more. J
HIGHLY mmnn 591.3._041'65_32
PMO4204-001

Source: PX04294, Internal SPLS Email, at 001 (May 2015)
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TODAY: Competition Between Staples and Office Depot

Tangibly Benefits Large Business Customers

[ A. Pretty much we felt there was only two players that can |
meet our needs, Office Depot and Staples, and those are the
two that were part of the sourcing event process.

T L L ——

- e ———————— — — — . —

Q. Sol think we just entioned t, but inat ways has AEP W
benefited from the competition between Staples and Office Depot? ll
| A. Primarily, financially. So our sourcing event process, |
we're driving for the best value, the best cost; and that's what
we got as a result of that competition.
Q. So yous still benefit from competition no matter how big
and sophisticated you are?

A. Thatis correct.

T3 AMERICAN®
ELECTRIC
POWER 3

Source: AEP Hr. at 224:8-10; 341:5-16
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TODAY: Competition Between Staples and Office Depot
Tangibly Benefits Large Business Customers

Reduction from RFQ process |

Reduction from Demand Process

Increased savings f_r_rgr_r) Rebate
Fixed Price for 3 yrs.
10% offt all orders for 90 days

Savings

Total Savings for Office Supplies & Paper

“The final step was to conduct a demand negotiation or counter-proposal with Staples
and Office Depot. The main i1ssue with Staples was—what the team believed to be—
deceptive pricing tactics used in the RFQ. Staples refused to accept this point. In the
end, the incumbent supplier (OfficeMax, which was acquired by Office Depot) came
in with a better cost profile and agreed to more of our demand points.”

Source: PX07366, AEP Executive Summary of RFP Process, at 001 (May 2015)
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y. TODAY: Competition Between Staples and Office Depot
‘Tangibly Benefits Large Business Customers

DENTIAL
() 7159-001

FIFTH THIRD BANK

Source: PX07159, Fifth Third Bank RFP Evaluation, at 001 (Jan. 2016)




Case 1:15-cv-02115-EGS Document 451 Filed 04/25/16 Page 56 of 104

Staples and Office Depot Warned Customers the
Merger Would Eliminate the Benefits of Competition

I thought it was odd after the Max/Depot merger that glohs
two options for office supplies. If this deal is approved

I Hhemght it was oxdd affer thie Max Tepot nierger that glotal and lape sationsl
two options for office supplies. 1f thus deal s approved that wall dwenidle to one

For companies wanting savings, sew terms, or additional meentives now o the tre b0 ok th
ot

long contiect, with Dep

For companies wanting savings, new terms, or additional incentives now is the time to ink those details in a

long term contract. with Deﬂot.

Office Exsantials | Copy & Prind | Clwaning | Furniture | Braskreom | Technology | Paper

oy P

o
()]

Source: PX07175, Email to ODP Customer, at 001 (Feb. 2015)
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Staples and Office Depot Warned Customers the

Merger Would Eliminate the Benefits of Competition

Office Depot Final RFP Offer
From
Fhigh cian hesr

e T e ORI T
[

T, 21 Apr F0H 104317 0400
Mty

OTice gt o el Gor ovalis i bnil simil Biakl O bt wms e dlie Gl VP

UEIw Ll s frews Wi vomie ol eftimir fn e st ® v cantn e (IR = & vt i e s miid Mo
appoenimm b e i e
In petmin for o thiier y exr sgrocment, OfTice Dhepot offe SOHLO00) wigeniing Dotis Thes w01 be e i

T —

Whery are i s Gon sos 1 cuiwider 1@ evibimpag s iofler

» TR This e R T g o qgrmive o S w8 hetss - o— 1 s
L il

In return for a three year agreement, Office Depot offersJjjjjjjjij 2 $500.000 signing bonus. This will be made in
two payments, $325,000 at the contract signing and $175.000 on the [irst anniversary date.

This offer 1s based on and is conditional to adding the ||| GG o (o the program.

Here are a few things for you to consider in evaluating this offer:

e TIMING - This offer is time sensitive. If and when the purchase of Office Depot is approved. Staples will have no reason (o make

this offer
PXOATIE 0N |

Source: PX05236, ODP Email to Customer, at 001 (Apr. 2015)
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Good nmrning-

The week of Dec 8th, the FTC 1s expected to approve the Staples acquisition of Office Depot/Max, and it 1s my
strong suggestion that-consicler any and all program offerings from Staples beforehand.

vill never get a more competitive ofter than right now, and you will receive our undivided attention on

transitioning a customized program onto the Staples platform well before thousands of other Depot/Max customers
are placed into the queue over the next |2-18 months.

Over the last 90 days, I've presented five Fortune 300 oreanizations a program that offered an average of 18% YOY
savings. Can we investigate our options for you and ﬂuday before time runs out on obtaining the most
competitive offering available? Let's chat when you have a moment. Thanks.

Warmest regards,

Jeft

L1 =N TRTE

meRITEE it -
Bt o N i iy e Eve

HICHLY CONFIDENTIAL SFLS 4882334

PXD4567-002

Source: PX04567, SPLS Email to Customer, at 002 (Nov. 2015)
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. Large Business Customers Are Concerned About the

’ Proposed Merger

14 Q. Whyis that important to McDonald's? J
15 A Wpltmhulowste sttt for et aront el =
16 andlogi Q. Mr. Cervone, are you concemed about the proposed merger
i: - between Office Depot and Staples?
19 Q. A. Yes,lam.
20 betweell Q. Why is that?
:; g A. Because it removes one of the closest competitors to the
23 A. other.
:: ':'“‘ Q. And do you believe that's going to affect McDonald's?
378
| A A. |do. | believe that when you take all competition out
2 :;:: of the marketplace in this case, | believe that it -- it would
4 Q. likely have a negative effect on the customers.
z :"s' Q. What sort of negative effect do you think it will have on
7 potentid Customers?
8 Q. A. Well, | would imagine upward pressure on pricing,
1_: : potentially decreased options in terms of product offerings.
11 A.  They're a wholesaler of office products.
ﬁ%!“\ﬂ.“fs 12 Q. Has a regional or local office supplies vendor backed by

Source: McDonald’s Hrg. at 377:19-378:7
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Large Business Customers Are Concerned About the

Y’ Proposed Merger

1898
Q. Okay. Andis that - are you getting substantial value
2 from both Staples and Office Depot in those proposals?
3 A.  Were getting value from both.
4 Q. Okay.

THE COURT: All right. So what happens if they merge? |
THE WITNESS: Well, my belief is that if they merge we'll
be in the same situation that -- we'll be in a noncompetitive

=1

environment. We will not have a competitive environment behind

which to negotiate with a nationally-capable contracted vendor.

| THE COURT: All right. So what happens if they merge?
THE WITNESS: Well, my belief is that if they merge we'll
| be in the same situation that-- we'll be in a noncompetitive
22 environment. We will not have a competitive environment behind
. : 23 | whichto negotiate with a nationally-capable contracted vendor.
’ 24 ‘THE COURT: Could you lock in one of those bids prior to

jH EALTHTRUST 25 _the merger, though?

60
Source: HealthTrust Hrg. at 1898:19-23
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Large Business Customers Are Concerned About the

Proposed Merger

1018

be [ts next best

V\-fho does Selec-t Medical consider to be its next best
option for general office supplies and copy paper?

' A.  The next best optton would be considered to be Staples. |

k T mter=— =l j

Q And given the proposed merger between Staples and OfF ice |

Depot, do you have any concerns about that proposed merger?

| do have concerns from Select Medical's perspective.
. Large corporate organizations such as Select Medical, | believe
It it's important to have that competition to be able to properly
' service our national footprint, our national presence, and to
. also be able to provide the best possible pricing. Given buying
% power and things of that nature to truly consolidate spend, |

Select | would have concerns if there was only one company.
MEDICAL = '

"!

Improving Quality of Life

Source: Select Medical Hrg. at 1018:2-13
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(@) No Customers Testified in Support of the Merger
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Defendants Are the Ones With Blinders On:

Elimination of Competition Will Harm Customers

Staples Dominates in Office Depot’s Primary Vendor Relationship Shares

Win-Loss Data with 240 Wins Consumable Office Supplies, 2014
2013-2015 (N = 1253) oftie e

Source: PX06100 (Shapiro Rpt.) Ex. 10; PX06300 (Shapiro Reply Rpt.) Ex. R2
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Defendants Cannot Meet Their Burden of Rebutting the

Strong Presumption of Anticompetitive Harm
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4. Defendants Failed to Establish That Entry or Expansion

Would Be Timely, Likely, or Sufficient
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Entry or Expansion Will Not Be Timely, Likely, or

Sufficient

* Defendants “bear the burden of demonstrating the ability of
other distributors to ‘fill the competitive void’ that will result
from the proposed merger.” (sysco, 113 £ supp. 3d at 80)

14  whether entry will be sufficient. Given the magnitude of
A
;! 15 the shares and the bidding data we've seen, it's a pretty

(RA“ 16  high hurdle, in my view, for entry to be sufficient. And so

 Insufficient to simply identify other competitors that might
possibly expa nd (H&R Block, 833 F. Supp. 2d at 73-76)

* “[T]he mere fact that new entrants and fringe firms have an
intent to compete does not necessarily mean that those firms
are significant competitors capable of replacing lost
competition” (ccc Holdings, 605 . supp. 2d at 59)

Source: Shapiro Hrg. at 2405:14-16
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Entry or Expansion Will Not Be Timely, Likely, or

Sufficient

 Defendants have failed to establish adequate entry or
expansion by: (i) local and regional vendors, (ii) consortia, (iii)
manufacturers, or (iv) adjacency vendors

* These firms have trivial shares today creating huge hurdle for
sufficient entry:

T | Markershare peiery Veidor Shang

WB Mason 0.2%

Other Regionals None > 0.3% None > 0.7%
Consortia <0.1%

Paper Manufacturers 2.5%

Other Large Manufacturers < 0.05% 0%

Adjacencies 0.4% 0.2%

Sources: PX06300 (Shapiro Reply) Ex. R1B, R2
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Source: WB Mason Hrg. at 1661:2-12, 1663:21-24
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. WB Mason’s Expansion Will Not Be Timely, Likely, or

Sufficient

_(NSiDG M-ville |outside m-ville
$L-4oSBSaley [P AOM Salsa

A 8 soles | 3% sades
e T
Lt £
46 Branches | g ey &dﬂs"s‘h‘ﬁg

|2 produet FBM PWNE 001 orafuck £ M ond

Y2 4ron E%5erdavt
00 trucled | 29-24 tvueks
A 260 Sety | Satuopevion

\ower prodvet cost | Wi her product st
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lower deliven{tog \igy her deli Ay (ot
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290,00 ek Q| 't UG
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7 69

Source: PX09000



Case 1:15-cv-02115-EGS Document 451 Filed 04/25/16 Page 70 of 104

Entry or Expansion Will Not Be Timely, Likely, or

Sufficient
1378
1 Q. Okay. So does PDME currently serve any large corporate 1'
:' customers as a traditional independent local office supplies
4 vendor?
5 A. No, we do not. We don't have the capability. Most
B incaperncunt desiers acroms the coutry do not eher.
; Q. Okay. And why don't you have the capability to serve
9 large corporate customers in your traditional role as an
10 independent local office supplies vendor?
:; A. Well, first, major corporate clients that we service in
13 our Tier 1 model, they -- first of all, they want a
14 homogenized program, a program where they're dealing with
15 one company for all their locations throughout the United
1 ] Sttes
18 Second, we can't be cost competitive by buying the
19 program from Essendant or S.P. Richards and then be able to
:: compete against Office Depot or Staples.
22 compete against Office Depot or Staples.
23 Q. Are you able to offer upfront payments or rebates to
24  large corporate customers in your capacity as a traditional
25  independent office supply company?
70

Source: PD Morrison Hrg. at 1378:7-22
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Amazon Will Not Be Sufficient to Replace the Lost

Competition in the Foreseeable Future
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In the Record: Amazon Does Not Serve as the Primary

Vendor for Any Large Business Customer

551

544

little into forward-looking matters. I'm certainly happy to

have the witness answer that. 1 would like jmikam

answer that in a closed session, if we may. 5 .
e counr. atme meme o] @+ D0O€S Amazon Business currently act as the primary
Thank you, Counsel.

MR. MONTS: Thank you. supplier of office supplies to an enterprise business?

BY MS. REINHART:

Q. Does Amazon Business currently act as A . N 0' n Ot == Ot to my k now Iedge - NO .
supplier of office supplies to an enterprise b_

0 ~N S kW N =

w

~J
I~

10 A. No, not -- not to my knowledge. N
1 Q andya—yauundersand 'm - sl Q. Has Amazon Business ever won an RFP for the role as
12 Amazon Business supplies the needs of a c
13 of —when Tsay primary supplier, your= - primary supplier of office supplies?
14  termz
15 A. Yeah. Can you -- can you explain A' NO.
16 call a primary?
17 Q. Is that not a term that you use?
18 A, We - we've used it
19 Q. What does it mean to you?
20 A. It means to us, the way that we've defined itis
21  supplying all of -- or, the primary selection that a
22  customer would need for office supplies. It would be the —-
23 what's also called the head items or the items that they buy
24  in, most frequently, in bulk.
25 Q. So when you said head items -- -
amazon

Sources: Amazon Hrg. at 544:8-10; 551:11-13
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Amazon Business Lacks Key Features Large

Customers Require

* Currently, Amazon Business:

— DOES NOT offer product curation (amazon Hrg. at 529:5-531:5; 555:25-556:7)

~ DOES NOT ofter [ - =

— DOES NOT offer customer-specific pricing (d. at 540:21-541:4; 842:9-24)
— DOES NOT offer desktop delivery (/d. at 551:9-10)

— DOES NOT allow for automatically recurring weekly deliveries (id. at 648:23-
649:11)

— DOES NOT negotiate contracts (id. at 543:21-23)

* This is why Amazon Business participates in RFPs “only in a
limited way,” often responding only to a request for a quote for a
limited number of items (4. at 546:18-547:12)
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Amazon Business Faces Significant Challenges Even for

the Features It Is Working On

* Twice in the last several months, Amazon Business | EGTEEGIB

* Certain features in development are limited _
|

— Beta testing limited solution to allow customers to see pricing they
negotiate with third-party sellers
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Amazon Business Model Is at Odds With Large

7 Customer Requirements

 Before the launch of Amazon Business,
Amazon sold office supplies, and
Amazon targeted business customers,
first through smallparts.com and then

through Amazon Supply (Amazon Hrg. at
522:25-526:17)

amazdyflipply

e Amazon Business is a B2B marketplace
that is hosted on the Amazon.com

website (/d. at 521:14-522:4)

* The marketplace allows third parties to amaz
sell products directly. Amazon does not N

control pricing, volumes or delivery -
terms of third-party sellers, which

provide half of the products sold on

Amazon Business (/d. at 539:14-541:4)

SINEsS
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Amazon Does Not, and Has No Plans to, Control
Third-Party Seller Pricing

== =S "=
r And 1 want to go back to pricing. We've talked a
: little bit about customer-specific pricing. But you agree,
10 sir, don't you, that to the extent that third-party sellers
11 sir, are the sellers of the products on Amazon, that Amazon does
12 aretif| not control the pricing that those sellers set?
:: ":t A. Correct. In no way. The sellers own their own prices

and their own offers.
Q. And that accounts for about half of the products that
are sold for Amazon Business?

A. Half of the sales on Amazon Business.

Q. Half of the sales, meaning dollars, right?

A. That's correct.

Q. Okay. And then as to the products that Amazon sells
directly, Amazon Itself does not fund any discounting; is
that correct?
A. That's correct.
Q. And so that means that if the vendor that sells you the

GRBRRBszIaa
»

2 843
: product does not give you a low enough price, you can't give
4 the customer a low enough price that it must be asking for,
5 Q. correct?
6 A. A. That's correct.
7 Q. Y& Q. And you have no plans to change that?
'_ A. That's correct.
1,: Q. You have no plans to force the third parties to offer
1 particular prices?
12 A. No, we'll never do that, No. 76
Source: Amazon Hrg. Tr. at 842:6-843:9 12
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Evidence Shows Amazon’s Expansion Will Not Be

72 Timely, Likely, or Sufficient

X Amazon HAS NOT won a single RFP to be a primary
vendor to a large business customer

X Amazon DOES NOT and WILL NOT control third party

sellers’ pricing, volumes, or delivery terms

« Amazon DOES NOT and WiLL NOT |GG
« I < 1.1 NOT expand in 2

manner that would be timely, likely, or sufficient
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iy I|I L‘E}-I&

/) Large Business Customers Require a Track Record

N

“And if a company doesn’t have a track record of doing that, unless
some — unless the other option is significantly worse, you’re probably
not going to go there. You want something proven. | think any

_ consumer does.”
FIFTH THIRD BANK )

The risks of using a new vendor are:

“The likelihood that there will be issues that are unresolved or not A
resolved in a timely manner. Just the long-term seamless nature of
working together with a company that knows how to manage a large
customer and the complexities of a large customer.” g

Large customers ask for references because:

“they want to make sure that what you said in this RFP, that you've \
actually done this someplace before.” “[Without a track record] It's a
problem. And we were, and it took us a lot of years to get there, a lot

of years. It's very difficult, and, like, if you're in a marketplace to get

your first hospital, to get your first university, to get your first of any

kind of a customer, that's a battle to break into that -- that part of the
market, it's really tough to do. Because you can't use any references.”J

Sources: Fifth Third Bank Hrg. at 985:6-19; Best Buy Hrg. at 1323:23-1324:7; WB Mason Hrg. at 1634:13-1635:9
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;. shoes of an Office Depot any time soon. First of all,
| Office Depot and Staples have been in this space for at
least 25 years, so they've perfected it. Their web presence

enterprise dient. And, you know, in life, as in business,
first you want to crawi, then you want to walk, then you
want to run. Dealing with these large enterprise customers
Isa full-out Olymplc sprlnt.

So they don't have theexperience. And in life,
whether in business or just your general life, experience is
everything. And they don't have the other andillary

| |

Source: PD Morrison Hrg. at 1395:9-24
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Case Law Supports: Expansion Will Be Insufficient

* FTCv. Sysco Corp., 113 F. Supp. 3d at 73-78 (D.D.C. 2015)

* Divestiture of 11 “strategically located” distribution centers

:
: n
ir : oflmost S500

* Projected 20% share in relevant market after 5 years

» Already es
* CEO with

* Backed by
million

* FTCv. CCC Holdings, Inc., 605 F. Supp. 2d 56-59 (D.D.C. 2009)
* Already established competitor in relevant market

e Offering anger”’
e Had do efla r S r
* Merger “would free [competitor’s| hands to compete as he wishes”

* But was projected to have only a small fraction of the merging parties’
market shares within several years
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5. Defendants Failed to Establish Proposed Fix or

Efficiencies Would Save This Merger
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The Proposed Divestiture Will “kill Tier 1 supplier

diversity”

“[The proposed divestiture

to Essendant] will not “[The proposed divestiture]
create another competitor will put several of the Tier 1
in the marketplace.” dealers out of the business

' permanently”

‘ :
/A\S"\ \

an
'

“[The proposed divestiture
will] kill Tier 1 supplier

diversity within the office
product space ultimately.”

82
Source: PD Morrison Hrg. at 1405:18-1406:1
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Defendants’ Efficiencies Claims Do Not Rebut the

* No court has ever found that efficiencies rebutted
presumption

* Defendants must present “proof of extraordinary
efficiencies” to rebut the presumption of likely
anticompetitive effects (xeinz 246 £3d at 720)

 Defendants failed to established efficiencies save this
merger
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Private Equities Are Afforded Little Weight

* The risk that the transaction will not occur is a “private

a n
equ It\[ (Heinz, 246 F.3d at 727 n.25; Whole Foods, 548 F.3d at 1041; CCC Holdings, 605 F. Supp. 2d at 76)

* Courts “must afford [private equities] little weight, lest we
undermine section 13(b)’s purpose of protecting the
‘public-at-large, rather than the individual private
com pEtitOI'S.’ " (Heinz, 246 F3d at 727 n.25)

* “[T]he risk that the parties will abandon the merger rather
than proceed to an administrative trial on the merits is,
however, ‘at best, a private equity’ which cannot
overcome the significant public equities weighing in favor
of a preliminary injunction.” (Sysco, 113 E. Supp. 3d at 87)
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Appendix

o
w
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he Relevant Market Is the Line of Commerce That

””Would Be Affected by the Merger

“This is what we do in merger analysis, we look at where the
firms overlap and are significant and where there are fewer
choices. As | study this, you know, it shifted away from retail
because there's more competition there. It shifted away from ink
and toner or furniture. So it's honing in on where the problem is.
And sure, that's going to go along with high shares. Okay. That's
what we do all the time. This notion that that's somehow
gerrymandering or rigging it, | just -- that's why -- that's just
nonsense to me, okay. That is not correct.”
(o

=

CM( harles River
Associates 26

Source: Shapiro Hrg. at 2143:14-24
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The Evidence Shows Paper Is Properly Included

in the Cluster

Consumable Office Supplies Market Shares: Core v. Paper

Fortune 100 Customers, 2014

: Consumable
Supplier Office Supplies Core Paper
Staples 47.3% 48.4% 46.2%
Office Depot 31.7% 38.3% 25.2%
Other Suppliers 21.0% 13.3% 28.6%
Staples + Office Depot 79.0% 86.7% 71.4%

Sources: PX06300 (Shapiro Reply Rpt.) Ex. R1B, R3A, R3B
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L | Grinnell Does Not Support Defendants’ Contention

* No single use

* Grinnell agreed with Plaintiffs that the entire accredited
central station business was a single market (Grinnei, 382 u.s. at 4)

* There is not a single use for ink and toner and other
consumable office supplies

* No package/bundle

* Defendants’ evidence here shows that companies buy
different products; there is no set of products everyone
buys — they are individual products

* Promedica rejected argument that all products must be
considered together when they were negotiated in same
contract
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Product Market Need Not Include All Products Sold by

the Merging Parties

e Staples: consumable office supplies, but excluding
capital goods (computers, fax machines, and other
business machines) and office furniture

* ProMedica: inpatient general acute care hospital
services, but excluding inpatient tertiary services,
inpatient obstetrics services, and outpatient
services; (see also OSF Healthcare (Rockford 1))

— ProMedica (6t Cir.) explicitly rejects Defendants’ theory

that all products/services sold under contract define a
product market
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Defendants’ Documents Recognize Large Business

Customers Are Distinct

11.7 Will-be serviced by company owned distribution centers, or will some areas be serviced
through either a dealer network or a wholesaler? M/C

Distribution
Company-owned distribution centers
Network
& staples offers|fast. accurate and efficient celivery by operating one of the most extensive and

technologically-advanced distribution networks |0 the noustry. Through our strategically-located fulfiliment centers

Wholesaler 18.1 What is your standard shipment and delivery time? (Please detall out variances for all countriesy.
Dependence  Attachafile.

| US. | Next Day |

disnanyed Yrhedezaler Demeanene e

Staples’ invertories throughout our network of fulfillment centers represent the most popular brands thal __
customers demand. Our product inventornies represent more than 85% of the items sold everyday. As a result, we =
have been able to minimize our dependence on wholesaler product inventories, resuliing in higher Till rates and
more compelitive pricing since we are nol paying an inflated cost for the product

E-Procurement

17.1 Describe the features and benefits of your Internet ordering solution. LONG ANSWER +
ATTACHMENT

|

)

Staples has the unigue expertise lo customize an eprocurement solution to help beiter contral your cosls,
slisamiine your crdering process. nerease program compliance and minimize your time spent on procurement. |-

Int ion Capabiliti
Staples has extensive expertise in electronic procurement implementations and can integrate seamlessly with all | ... A
majar fhird-perty e-procurement applications, inciuding Ariba, Orecle and others. 'We will leverage the industry's i

WIS SOMPIRATLAL.

w
o

Source: PX04484, Staples Response to 'FP
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Defendants’ Documents Recognize Large Business

Customers Are Distinct

Cusstianers Sevings

One of the easiest ways to manage costs is simply lo support compliance to your Slaples program. Prior to
program launch and on an ongoing basis, our Fleld Marketing team will work with to conduet
communication campaigns to drive greater awareness and acceptance of your Staples program.

Compliance

We also help suppert program compliance through our extensive Staples retai network. With more than 1.500
convenient U.S locations to choose from, your end-users can make same day, emergency purchases without

going outside vour established office supply program.

) Minimizing Smaii Ord
Order Size Small, inefficient orders can add significant program cests by increasing the number of POs, invoices and =]

daeliveries you must process

23.4 -|as retained Dryden Procurement Technologies, LLC for the sole purpose of insuring all
pricing and discount structures agreed to through the RFP and subsequent award and agreement with

Monltorlllg the selecled supplier are met and the program remains at optimal levels throughout the term.
In addstion, supplier agrees to pay 10 Dryden an annual commodity management fe¢ for the term of the

agresment. '

..........

W
[

Source: PX04484, Staples Response to 'FP
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Defendants’ Documents Recognize Large Business

Customers Are Distinct

Qe et SArSirdspiond

Staples will analyze- current preduct usage and develop a core product list that offers immediate savings,
Your Strategic Account Manager will regulady review your core list to identify continuous cpportunities where
Siaples can offer befter vaiue on the products you use most. Our industry-leading buying power and strong
supplier relationghips give us the flexibility to find the most cost-effective solutions for your needs,

Itemized Prices 16,4 Outline best practicas for pricing core items throughout the world, LONG ANSWER + ATTACHMENT

on Core Products o ave e highest end-user participation, Core pricing should be global in scope, but country- specific, based on
each parlicipating countries' laws, regulations, product selection, reguired services, operational costs and market-

competitive pricing

21.9 Please provide your rebate % based on the following tlerS'

21.9.2 Annual US Sales from $0 to $1,999,999.99 =% g == |
|

Volume Rebates 3494 annual us sates from $2,000,000 to $2,749,999.99 = %,

21.9.6 Annual US Sales above $2,750,000 = %

Source: PX04484, Staples Response to 'FP




Case 1:15-cv-02115-EGS Document 451 Filed 04/25/16 Page 93 of 104

“ ) F100 Market Shares Include Off-Contract Spend

* Evidence indicates that large customers have high contract
compliance rates for consumable office supplies

— Buy much better on-contract than at retail or online

— F100 purchasing data revealed that 78% of a customer’s
purchases went to the customer’s single largest vendor

— Customers also testified that they value contract and direct
employees to purchase consumable office supplies through
the contract vendor

Sources: Plaintiffs’ Proposed Finding of Facts § IV.C.1
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' In the Record: Customers Highly Value Their Contracts

Q. From start to finish, about how long did the 2015 sourcing event for office supplies take?
A. About six months.

Q. And what about contract negotiations after that?

A. That took about nine months. _
Q. Total of about 15 months? Efﬂfﬂfé‘"
A. Correct. POWER

Q Why is it that Bank of America uses an RFP process to enter into its contracts?
A One, we've got a corporate policy around it. It yields for us competitive — the necessary

competitive due diligence in the marketplace so that we're getting the Bankof America
greatest value for the quality that we're looking for. 4‘5"/

Q. So switching gears and talking about the arrangement that you have with Staples as your
single primary office supplies vendor, why did you -- why did Health Trust decide to choose only
one primary office supplies vendor?

A. Well, there's -- first and foremost is when you can aggregate all your members' volume and
award that volume to a single vendor, you're going to secure best pricing. "%

But there's also a lot of efficiencies associated with a single '
nationally-capable contracted vendor for office supplies. iR iid

Sources: AEP Hrg. at 200:24-201:5; PX02122 (Bank of America Dep.) at 24:6-12; HealthTrust Hrg. at 1929:8-16
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. In the Record: Large Business Customers Are Highly Compliant To
v/ Their Contract; They Already Negotiated the Best Prices!

Q. Mr. Meester, | now want to change gears and ask you a few questions about Best Buy's purchases of
general office supplies and copy paper under the Office Depot contract. First off, does Best Buy prefer that
its employees purchase general office supplies and copy paper through the Office Depot contract?

A. Yes, definitely.

Q. And why is that?

A. Because the costs are significantly lower than if they were to buy retail or buy

someplace else off-contract.

Q. Now, based on those reviews of the data, what have you learned about McDonald's purchasing of office
supplies from vendors other than Office Depot?

A. We've learned that there's -- what | would say is limited spending in other sources.

We did have a little bit with Staples from one particular office that we've addressed.

We've had very little from other what you would call "traditional retailers,"

and really limited online retailer activity.

Does Select Medical prefer that its employees purchase its general office supplies and copy paper through the Office

Depot contract?

A. Yes.

Q. Now, why is that?

A. The -- there are a few reasons. One being consistency and use of the products that are available through our catalog,

getting the best overall price point, as we talked about, core products versus noncore products.

We want to channel them to using the core products that give us the best price point; along with,

as | had mentioned, the threshold for once we hit an annual spend level and go above that, qulﬁ'(.t
L : S MEDICAL

we have an opportunity to obtain additional rebate dollars from the current vendor. ;

Sources: Best Buy Hrg. at 1206:22-1207:6; McDonald’s Hrg. at 367:13-20; Select Medical Hrg. at 1027:13-25
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Defendants Incorrectly Assert That Shapiro’s Opinion

Was “Predetermined” and Based on No Data

|
2781
‘ - \ A. Yes. We have a lot of that from the Fortune 100 sample B B R e DG

e - S - I ith what I think 've | d
where they're giving us -- in fact, it includes a wider e o N S
t the MPS is really maybe best suited to

range of products, and so we a lot of MPS services there as erations, and sometimes as a desktop

andle things differently. So it's widely
well. ;
well, you can see, by Fortune 1000 companies.
, = = 7 suggests a lot of this big number is, in

Q. So did this presentation and the industry study

l o into the large customers that we're
Charles River

Associates reference, did it inform your views and your developing T Dt i Skt

all. And so -- and since we know they're
understanding that ink and toner was subject to different toner in many - most of the cases with
gnificant competitive difference between
competitive conditions, even before the complaint was filed? |ud the other main buckets that we're
the cluster, which -- namely, paper and core

A. Yes. Yes, this is just the sort of thing I would be

have this testimony and information from the

looking at at that phase and did look at.

nufacturers. And then, likewise, did you

_— s in the records from the customers
A. This is an example, Your Honor, of just the number of s i e B

documents from one Fortune 100 company. Thatin response to [avealotof that from the Fortune 100 sample

giving us -- in fact, it includes a wider
this, in terms of their vendors and then purchases, you can I ————

see some of the other names here of other vendors and where
now what about defendants themselves, have

counsel has highlighted what would be the MPS. So, yes, we R v s recarel it et fnk snd

were certainly getting a lot of that during the fall in the

Fortune 100 discovery process.
e — =]

Source: Shapiro Hrg. at 2781:20-23; 2842:15-2843:20



Case 1:15-cv-02115-EGS Document 451 Filed 04/25/16 Page 97 of 104

Staples and Office Depot Recognize They Are Each

First, we are a clear industry leader and gaining share.

For core office supplies we often compare ourselves to our most direct competitor, DDE
We are L.5x their size and have demanstrated 12% annual growth over time vs their 206
annual decline over the same period,

First, we are a clear industry leader and gaining share.
For core office supplies we often compare ourselves to our most direct competitor, ODP.

We are 1.5x their size and have demonstrated 12% annual growth over time vs their 2%
annual decline over the same period.

FX04506-007

Sources: PX04506, SPLS NAC Presentation, at 007 (Jan. 2015)
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Case Law Imposes Heavy Burden on Defendants Given

Y/ the Strength of Plaintiffs’ Prima Facie Case

* “[B]ecause the proposed merger would eliminate head-to-
head competition between the number one and number two
competitors in the market for national customers, the
merger is likely to lead to unilateral anticompetitive effects
in that market. Evidence of probable unilateral effects
strengthens the FTC’s prima face case that the merger will

lessen competition in the national customer market.” (sysco, 113
F. Supp. 3d at 65-66)

« Defendants must “produce evidence that ‘show[s] that the
market-share statistics [give] an inaccurate account of the
[merger’s] probable effects on competition’ in the relevant
market.” (veinz, 246 F 3d at 715)

* The stronger the prima facie case, the more evidence

defendants must present to rebut the presumption (sysco, 113
F.Supp.3d at 23)
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x@ﬁ/ Entry and Expansion Will Not Be Timely, Likely, or Sufficient

* Regional vendors, consortia, manufacturers, and
adjacency vendors have no plans to expand

* And they face significant barriers even if they planned
to, including:
— Defendants’ high retention rates for large customers
— Purchasing scale disadvantages
— Distribution scale disadvantages

— Time and expense of developing IT and other capabilities
required by large customers

— Reputational barriers

Sources: PX06500 (Shapiro Demonstrative) at 072-073; Plaintiffs’ Proposed Findings of Fact 4 182 & § IV.B
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Amazon Business’ “Enterprise Catalog”
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No Evidence That Savings Will Be Passed Through to

Customers

* Defendants provided ZERO evidence at the hearing to demonstrate
that either party passed on cost savings to customers following the
ODP/OMX Merger and Corporate Express Merger

* Neither ODP’s CFO nor Staples’s CFO could identify whether cost savings
generated in the prior transactions actually resulted in lower prices to

consumers (PX02148 (Hare (ODP) Dep. 127:14-128:2); PX02010 (Hare (ODP) IH 108:15-109:21);
PX02127 (Komola (Staples) Dep. 16:15-22, 108:12-24))

* Defendants provided ZERO evidence that any efficiencies would be
passed through to customers this time either

* The reasons to lower the price — to sell more to a customer or to retain a

customer — are “much less of a concern after the merger” (Shapiro Hrg. at 2451:10-
2452:3)

* “[T]hey’re going to have all these customers already after the merger and
they’re not going to have the same incentive to give them these up-front

payments. So | don’t see why they would do much pass through” (/d. at 248:20-
2449:7)
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From: Mike Maggio “mmaggiof@irimega.org=
Sent: 2 2o - DL

To:
Subject: RE. FTC Investigation of Staples'Office Depot

e  Qur official position is that the acquisition is good for Independent Dealers based on our belief that one
less competitor is a good thing.

e We have national coverage that surpasses Staples but we have not collaborated effectively enough to

!e rea!lrg it

wards, you left out quit
dppes. This makesus s
statesthat we are not.
*  Durafficia pos

less competitor

» Wehave natio

»  Ourlargest chal " ” -
= Andthat whils nrica is a0 fssie it is e that we muerenme dally when campeting with Stanles ons

locd and regional level

There are sorme |
DECLARATION OF MICHAEL MAGGIO
Paragraph 5 - reg
Paragraph 9 - ad Stwie of illinsis
invitation_." (W
Faragraph 20 — rd Chiy of Ry
“national accoun

Sorry about this 4

Lot ma know.

Wiike

Mic P_\ae! Maggio

Fresident

5600 N, River Roa
dirsct @47 ) 26100
mabile {E08) 2548

nevertheless believe that the acquisition will benefit independent dealers, based on my
belief that one less competitor 1s generally a good thing for other competitors.

_. TriMega’s 512 member-dealers—who collectively operate more

than a thousand distribution points nationwide— provide Point Nationwide with coverage
across the country that surpasses Staples and Office Depot, but we have not collaborated
elfectively enough (o date to leverage that network.

Terséy

Richards and Un

Sources: PX03008 (TriMega Decl.) 11 22, 4
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TriMega’s Declaration Reflects All Changes Requested

From: Mike Maggic “mmaggiof@irimega.org=

Sell'lf o i (Yetoher ] 214

To:

Subject: RE: FTC Investigation of Staples/Office Depot

—sa O Our largest challenges when competing with Staples are prebates, perception and experience.

wards, you left out quite
remaencna] ®  And that while price is an issue, it is one that we overcome daily when competing with Staples on a
local and regional level.

states that we are not. A
»  Durofficla posit
less competitor |
» \ehave nation:
dale 1o leverage
= Ourlargest challenges when competing with Staples are prebates, perception and experience.
= Andthat whils price is an issue, it is ome that we nwereomea daily when competing with Stanles ona
locd and regional level

There are some |
DECLARATION OF MICHAEL MAGGIO
Paragraph 5 - reg
Paragraph 9 - ad Stzite of Wlinois !
invitation_.." {\Wd ]
Paragraph 20 — o
“national accoun

Sorry about this 4

14.  The largest challenges that Point Nationwide and TriMega's member-dealers face when
competing against Staples and Office Depot for multi-regional and national accounts is

Lot ma know.
Mike

Michael Maggio

President

5600 N. River Roa
dirsct [@47) 261-00)
mabkile (E08) 2548

the inability to offer prebates, negative customer perception, and lack of experience

serving customers ot comparable spend, size, and geographic scope.

One of the largest hurdles we face when targeting multi-regional and national accounts is
price. TriMega’s member-dealers compete quite effectively on price against Staples and
Office De

t on a local and regional level.

Sources: PX03008 (TriMega Decl.) 11 14, 15
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14

Q. Okay. In your final declaration you took those two
sentences out, right?
A. That's correct.
Q. Because you don't believe those two sentences are true?
A. No, I believe we --

THE COURT: Do you believe they're true?

THE WITNESS: I do believe they're true. 1

believe everything in the declaration is --

THE COURT: Why did you delete those two sentences?

THE WITNESS: It was at the advice of our senior
director, Anne Berens, that was duplicative -- some of the

things were duplicative of what was previously stated, as

g B WN =

well as just the language of it is hard to envision. It's
not really a -- it's somewhat speculative. And so her
thought was there was really no added benefit to maintaining
those lines and it just didn't sound like something we would

put in a -- any sort of document.

485

Source: McDonald’s Hrg. at 484:14-485:5



