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The Parties

St. Luke’s and Saltzer are
“dominant” providers




St. Luke’s Presence Across ldaho

TX 1095

St. Luke’s became the second largest provider of PCP services in
Nampa when it acquired Mercy Physician Group in 2011















The Acquisition

St. Luke’s will finance the deal
with higher reimbursements













Applicable Law

The burden shifting framework
under Clayton Act § 7




Section 7 of the Clayton Act

“No person shall acquire, directly or indirectly . . . the
assets of one or more persons engaged in commerce
... where in any line of commerce or in any activity
affecting commerce in any section of the country, the
effect of such acquisition . . . may be substantially to
lessen competition, or to tend to create a monopoly.”









Entry Must Be Timely, Likely, and Sufficient

Timely
“It would take significantly longer than the two-year timeframe prescribed by
the Merger Guidelines to plan, obtain zoning, licensing, and regulatory permits,
and construct a new hospital in Lucas County.”

Likely
“The Merger Guidelines explain that for entry to be considered likely, it must be
a profitable endeavor, in light of the associated costs and risks.”

Sufficient
“Under the Merger Guidelines, for entry or expansion to be sufficient, it must
replace at least the scale and strength of one of the merging firms in order to
replace the lost competition from the Acquisition.”

FTC v. ProMedica Health Sys., Inc., No. 11-cv-47, 2011 WL 1219281, at **31-34
(N.D. Ohio Mar. 29, 2011)



With High Market Concentration, Efficiencies
Must Be “Extraordinary”

e “High market concentration levels require proof of extraordinary
efficiencies, ... and courts generally have found inadequate proof of
efficiencies to sustain a rebuttal of the government’s case.”

- United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 89 (D.D.C. 2011)

e “[T]he high market concentration levels present in this case require, in
rebuttal, proof of extraordinary efficiencies.”

- FTC v. H.J. Heinz Co., 246 F.3d 708, 721-22 (D.C. Cir. 2001)

e “When the potential adverse competitive effect of a merger is likely to be
particularly substantial, extraordinarily great cognizable efficiencies
would be necessary to prevent the merger from being anticompetitive.”

- Horizontal Merger Guidelines, § 10



Efficiencies Must Be Verifiable and Merger-
Specific

Verifiable

“The court must undertake a rigorous analysis . . . to ensure that those
‘efficiencies’ represent more than mere speculation and promises . . . .”

- United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 89 (D.D.C. 2011)

“Efficiency claims will not be considered if they are vague, speculative, or
otherwise cannot be verified by reasonable means.”

- Horizontal Merger Guidelines, 8§ 10

Merger-Specific

“[E]fficiencies must be ‘merger-specific’ to be cognizable as a defense.”
- FTC v. H.J. Heinz Co., 246 F.3d 708, 721-22 (D.C. Cir. 2001)

“The Agencies credit only those efficiencies . . . unlikely to be accomplished in
the absence of either the proposed merger or another means having comparable
anticompetitive effects. These are termed merger-specific efficiencies.”

- Horizontal Merger Guidelines, 8§ 10



The Relevant Markets

The relevant markets will be
conclusively established




There Is No Material Dispute Over the
Relevant Service Markets

e Adult PCP Services is a distinct service market, even
though some patients visit other specialists to receive
primary care (e.g., OB/GYN)

Defendants’ economic expert agrees. Argue Report § 100

e General Pediatric Physician Services also Is a distinct
service market

Defendants’ economic expert agrees. David Argue Dep.
Tr. at 162-163



Nampa is the Relevant Geographic
Market

Nampa is a distinct geographic market, even
though some patients visit PCPs outside Nampa

e Testimony from wide range of market
participants confirms that patients prefer access
to local PCPs

e All health plans agree: need Nampa PCPs to
offer marketable networks

e Data confirms that Nampa patients demand
Nampa PCPs





















Nampa Is a Distinct Market from Boise

TX 1784



Dr. Argue’s Critical Loss Analysis
Is Flawed

e Defendants’ expert relies heavily on “critical
loss analysis” to suggest a much broader
geographic market. But. ..

Dr. Argue ignores the role of health plan-provider
negotiations in setting healthcare prices

Dr. Argue failed to execute a basic element of
proper critical loss analysis

Dr. Argue presents two different calculations of the
critical loss; neither is correct







Market Concentration

The acquisition is presumptively
llegal by a wide margin




Courts Use Market Concentration to Determine
the Philadelphia National Bank Presumption

e “Statistics that indicate excessive post-merger
market share and market concentration create a
presumption that the merger violates the Clayton
Act.”

- California v. Am. Stores Co., 872 F.2d 837, 842 (9th Cir. 1989)

e “Sufficiently large HHI figures establish the FTC’s
prima facie case that a merger is anti-competitive.”
- FTC v. H.J. Heinz Co., 246 F.3d 708, 716 (D.C. Cir. 2001)
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St. Luke’s and Saltzer Account For
Nearly 80% of PCP Services In Nampa

Market shares for Adult PCP Services in Nampa

TX 1789, Fig. 18
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Even If the Geographic Market Is Much
Broader, the Acquisition Remains
Presumptively lllegal

Market shares for Adult PCP Services in Nampa/Caldwell/Meridian TX 1789, Fig. 20






Anticompetitive
Effects

Evidence of anticompetitive
effects bolsters the strong
presumption of illegality




Bargaining Leverage Overview

e Bargaining Leverage: Health Plans vs. Providers

Health plans and providers determine rates through
bilateral negotiations

Each side’s leverage is determined by the other side’s
“outside option”

Health Plans | membership > < Access & Services | Providers

e The acquisition makes heath plans’ outside
options much less attractive, giving St.
Luke’s/Saltzer the ability to extract higher
reimbursements from health plans











































Entry

Entry will not be timely, likely, or
sufficient to offset the acquisition’s
likely anticompetitive effects
















Efficiencies

Defendants’ efficiencies claims are
unverifiable and non-merger specific




St. Luke’s Efficiencies Claims Are
Speculative

e St. Luke’s quality claims are unverified

No link between purported quality improvements and
physician acquisitions

Claims of 40+ percent improvements not supported by
Internal quality reports

No measurable benefits from St. Luke’s use of health
iInformation technology — e.g., EMR and WhiteCloud

e No evidence that St. Luke’s prior PCP
acquisitions lowered the cost of healthcare



Defendants
Moving Target

Nucleus” Theory Is a

Defendants claim that “[i]t is essential to have a core or nucleus of
employed or closely affiliated physicians in the region in order to
achieve the benefits of coordinated, integrated care there.”

“I think that you probably need in the area something 3[00]
to 400, at least to begin with, 3[00] or 400 physicians.”

- Dr. Kurt Seppi, St. Luke’s Executive Medical Director

“I haven’t counted them, but | would say that we’re probably
looking at several dozen, . . . probably two to three dozen.”

- David Pate, CEO of St. Luke’s Health System

“I'm thinking of something like four to six per specialty.”

- Prof. Alain Enthoven, Defendants’ Efficiencies Expert












No Evidence That St. Luke’s Prior
PCP Acquisitions Lowered Costs

e Professor Dranove evaluated the claims of St. Luke’s
and its experts that past acquisitions have led to lower
cost healthcare

To do so, Professor Dranove compared costs to patients of St.
Luke’s acquired PCPs with those of PCPs who were not acquired
by St. Luke’s

e St. Luke’s past PCP acquisitions resulted in either:
No significant spending changes; or
Increased total spending

e If anything, the evidence suggests that the acquisition of
Saltzer is more likely to result in cost-increasing
Inefficiencies than the reverse



Defendants’ Efficiencies Claims Are Not
Merger Specific

e Defendants’ experts never considered any of the
viable alternative alignment options that Saltzer could
pursue if the acquisition was unwound

- Enthoven Dep. Tr. at 123:23-124:7

e St. Luke’s own executives acknowledged the
existence of such alignment alternatives for Saltzer,
noting that physician groups can provide integrated
care without aligning with a hospital

- Kee Dep. Tr. at 96:24-97:10; Seppi Dep. Tr. 26:20-27:2

e Plaintiffs’ expert, Dr. Kenneth Kizer, will testify that
Saltzer could accomplish any purported benefits from
the acquisition through alignment strategies





















Other “Defenses”

No court has ever adopted any of
Defendants’ other “defenses”






















Remedy

Divestiture Is the
appropriate remedy










Conclusion

The acquisition is unlawful




Conclusion

Post-merger HHI of 6,219 create a legal presumption
that this merger will have anticompetitive
consequences

Testimony, documents, and empirical evidence confirm
the acquisition’s likely anticompetitive effects

e There are no verifiable, merger-specific efficiencies
that justify taking the risk of this acquisition

e The evidence warrants divestiture and a permanent
Injunction






