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IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 86-5509

STANLEY N. PARKER, D.M.D,,
Plaint=-Appellee,
V.

COMMONWEALTH OF KENTUCKY,
KENTUCKY BOARD OF DENTISTRY, et al.,

Defendants-Appellants.

Appeal from a Judgment of the United States
District Court, Eastern District of Kentuck:,
File No. 85-289

BRIEF FOR THE FEDERAL TRADE COMMISSION
AS AMICUS CURIAE ON BEHALF
OF THE PLAINTIFF-APPELLEE

STATEMENT OF THE ISSUE

Whnether the Kentucky Board of Dentistry may prohibit the uss of such terms as

F
"orthodontics," "braces," and "brackets" in an advertisement by a general dentdst, when
the dentist is legally and professionally qualified to perform such services and when the

advertise ment identifies the general nature of the dentist's practcs.

INTEREST OF THE FEDERAL TRADE COMMISSION

The Federal Trade Commission ("FTC" or "Com mission") is apoearing as amicus
curiae in this matter in order to call the court's attention to the adverse effects on

competition and consumer welfare that will result from restrictions on truthful, non-
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deceptive advertdsing by dentists. 1/ The FTC has joint responsi="ity with the
Department of Justce for enforcement of the federal antitrust 1z2w~3, and the FTC is the
federal agency orimarily responsible for preventing consumer decezdon through
advertising. Through law enforcement activides 2/ and through scudies and appearances
before federal and state agencies, 3/ the Com mission has developec substantial expertise
in issues relating to professional advertising. Therefore, the FTC has an interest in the

resalution of the issue presented in this case.

1/ The.Federal Trade Commission is empowered under the Federal Trade Com mission
Act, 15 U.S.C. § 41 et seq., to prevent unfair methods of cox petition and unfair or
deceptive acts or practices in or affecting com merce.

2/ E.g., American Medical Ass'n, 94 F.T.C. 701 (1979), aff'd, 636 F.2d 443 (24 Cir.
1980), aff'd mem. by an equally divided court, 455 U.S. 676 (21982); Montana Board
of Optometrists, _ F.T.C.__, Dkt. No. C-3161 (consent order entered on Aug. 29,
1985); Louisiana State Board of Dentstry, _ F.T.C. _, Dk% No. 9188 (consent
order entered on Aug. 26, 1985); Michigan Ass'n of Osteopathic Physicians &
Surgeons, Inc., 102 F.T.C. 1092 (consent order entered on Julv 26, 1983); A merican
Dental Ass'n, 94 F.T.C. 403 (consent order entered on Sept. 6, 1979), decision and
order modified, 100 F.T.C. 448 (1982) and 101 F.T.C. 34 (1983).

3/ The Commission staff has studied in depth the effects of res—ictions on
‘professional advertising. Bureau of Economics, Federal Trade Com mission, Effects
! of Restrictions on Advertising and Com mercial Practce in £he Professions: The

Case of Optometrv (1980); Cleveland Regional Office and Bureau of Economics,
Federal Trade Com mission, Improving Consumer Access to Iegal Services: The
Case for Removing Restrictions on Truthful Advertising (1984). In addition, the
Com mission has presented its views regarding restrictions on truthful, non-
deceptive advertising in the Brief of the Federal Trade Com zission as A micus
" Curiae on Behalf of the Defendants and Counterclaimants, Com mittee on
Professional Ethics v. Humphrey, 355 N.W.2d 565 owa 1984;, and has authorized
staff com ments to numerous state regulatory boards on this subject, including:
Com ments of the Bureaus of Competition, Consumer ProtecDon, and Economics,
Federal Trade Com mission, to the Virginia State Board of Dentistry (April 3,
1986); Com ments of the Bureaus of Competition, Consumer Protection, and
Economics, Federal Trade Com mission, to the Minnesota Board of Dentstry
(Sept. 23, 1985); and Com ments of the Bureaus of Competiton, Consumer
Protection, and Economics, Federal Trade Com mission, to the New Jersey Board of
Dentistry (March 19, 1985). See also Zauderer v. Office of Disciplinary Counsel,
105 S. Ct. 2265, 2279-80 (1985).
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STATEMENT OF THE CASE

Stanley N. Parker, the plaintiff-appellee, is duly licensed under the laws of
Kentucky to practce generzl dentistry. Dr. Parker is legally and orofessionally qualified
to perform orthodontic procedures. Approximately 50 percent of Dr. Parker's general
practice consists of orthodontics (Stpulation ¢ 14), 4/ and he has ccznleted more than
two hundred hours of continuing education in the field of orthodon==s. (Stpulation
¢ 3.) The Kentucky Board of Dentistry ("the Board"), the defendant-zppellant, recognizes
seven branches of dentistry, including orthodontia, as suitahle for lizensing as
specialtes. (Stipulation § 10.) When the Board licenses dentists as soecialists, it
requires that they limit their practices to their fields of specialty. General
practition;ars, however, may perform dental services in any or all of these branches of

dentistry. (Stipulation ¢4 17, 18.)

In June 1985, Dr. Parker placed an advertisement (Exhibit A = Stipulations) in the
1985 Ashland, Kentucky Yellow Pages under the general heading of "Dentists.”
(Stpulation ¢ 8.) The Board brought a disciplinary action against Dr. Parker based salely

on his use of the terms "orthodontcs," "braces," and "brackets" in nis telephone directory

-~ .

4/  The fallowing abbreviations are used in this Brief:
"Br." ...¢¢.0..... Brief for Defendants-Appellants.

OB sssmseuws e Memorandum Opinion of the Dis—ict Court,
Eastern District of Kentucky, A1 18, 1986.

"Order" v ie e v eaen Order of the District Court, Eas=m District of
Kentucky, April 18, 1986.

"StHpulatdon" ...... Stipulatons of Fact Submitted b the Pardes,
: March 28, 1986.

(3)
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listing (Stdpulation ¢ 19), contending that the use of such terms cons=Zzuted
"unprofessional conduct” as set forth in KRS 313.140 because the terms necessarily imaly

that Dr. Parker is especially qualified in the Seld of orthodontics. Sdpulation § 20.)

Dr. Parker brought suit in the United States District Court for the Eastern District
of Kentucky to emjoin the disciplinary action. The district court grznted Dr. Parker's
sum mary judgment motion, halding that Dr. Parker has a Fust A merdment right to
advise the puhlic of the nature and availability of the dental services he offers.

(Order.) The Board has appealed from the district court's Order.

SUMMARY OF ARGUMENT

The judgment of the district court should be affirmed. There zre three reasons for
this conclusion. First, Dr. Parker's listing of his areas of practice, z form of com mercial
speech, was not misleading and, therefore, may not be prohibited b the state. Second,
even if it might be possible in theory to list areas of practice in such a way as to be
potentially misleading, this pardcular advertisement provides addi—onal informaton
suﬂ::icient to prevent that result. Third, there are strong puhlic pa =y reasons for
supporting truthful advertdsing by professionals. Unnecessary res—=Hons on such

adveydsing will hinder competition as well as the flow of useful consumer information.

ARGUMENT

L DR.PARKER'S TRUTHFUL ADVERTISEMENT LISTING
HIS AREAS OF PRACTICE IS NOT MISLEADING.

The Supreme Court has held that non—deceptive professional adverdsing such as Dr.

Parker's is protected com mercial speech under the First Amendme= which may not be
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prohibited. Inre R.M.J., 455 U.S. 191 (1982); Bates v. State Bar of Arizona, 433 U.S.

350 (1977). The public has an interest in receiving advertising by professionals, and in
learning about the availability and cost of their services:

[C Jom mercial speech serves to inform the public of ths

availability, nature, and prices of products and services, znd

thus performs an indispensahle rale in the allocation of

resources in a free enterprise system. See FTC v. Procter &

Gamhle Co., 386 U.S. 568, 603-604, 18 L. Ed. 24 303, 87 3. Ct.

1224 (1967) (Harlan, J., concurring).
Bates, 433 U.S. at 364. Commercial speech may be banned if it aczzally misleads
consumers or is likely to do so. R.M.J., 455 U.S. at 203. Com merc:zl speech that is not
misleading may be regulated by the state only when it directly advances a substantial

state interest and then only when it interferes with the speech to the extent necessary to

advance that interest. Central Hudson Gas & Electric Corp. v. Pullic Service Comm'n,
447 U.S. 557, 566 (1980). 5/ The Supreme Court has repeatedly hels that the listing of
areas of practice by professionals in advertisements is not misleading and thus cannot be

summarily banned by the state. Zauderer v. Office of Disciplinarv Counsel, 105 S. Ct.

2265, 2276-77 n.9 (1985); R.M.J., 455 U.S. at 203, 205; Bates, 433 U.S. at 375-77.

5/  See also Posadas de Puerto Rico Associates v. Tourism Co. of 2uerto Rico, 54
U.S.L.W. 4956 (U.S. July 1, 1386).

In this case, we assume that the Board sought to limit the advartdsement on the
theory that it was either deceptive or potentally misleading, because the Board
argues that Dr. Parker's advertdsement "necessarily implied" mat he was "especially
qualified" to provide orthodontia services, and because the Bozrd failed to identify
any other substantial state interest to justify its regulaton.

(5)



In this case, there was no evidence to show that the terms Dr. Parker used to
explain the services he provides were misleading, nor that they were so when viewed in
the context of his advertisement. 6/ As a starting point, every Stazement in the
advertisement was perfectly true. Dr. Parker does practce orthodontcs and does
provide the enumerated services, as he is licensed to do. If a cons:zer infers from the
listing of orthodont:ic services that Dr. Parker is competent to perform such services,

this certainly is not misleading.

The district court found that Dr. Parker's advertisement clear’y identified the
general nature of his practice by use of the term "complete dental care." (Op. 4.) In
fact, the advertisement listed other services that Dr. Parker offers and performs,
including "cosmetc dentstry," "full mouth reconstructon,” and "hidden partizls and
bridges." Under Kentucky law, a licensed specialist must limit his or her practice to the
area of specialization. (Stipulation ¢ 17.) By placing his Yellow Pages listing under the
category of "Dentists,” rather than "Dentists-Orthodontists," Dr. Parker alerted
consumers that he is a general practitioner rather than a certified specialist in the field

of orthodontia.

’

Although Dr. Parker made no affrmative claims of special expertise, the Board

argues nonetheless that he has held himself out as a specizlist. (Br. at 4.) 7/

6/ Contrary to the Board's assertion that the plaintiff must show that the Board's
restriction is unconstitutional (Br. at 5), the Supreme Court has clearly stated that
the party seeking to uphald a restriction on com mercial speech bears the burden of
justifying it. Balger v. Youngs Drug Products Corp., 463 U.S. 50, 71 n.20 (1983).

7/  To the extent the Board argues that KRS 333.410, which prohinits, inter alia,
"inserting the name of the soec:.al*'v" and "using cther phrases ~Jsto'narﬂy used by
qualified specialists,” is a proph _;lactu: restraint without regzar3 to whether the
terms themselves are misleading (Br. at 4), the statute is clea-ly unconsditutional
on its face. Zauderer, 105 S. C%. at 2278-80; R.M.J., 455 U.S. at 203.

(6)



However, the Supreme Court stated in Zauderer that absent specifc claims of special
expertise, the state cannot prevent a professional from presentinc =~ accurate
description of his services merely because of the passibility that sc= 2 consumers might

infer that he has some expertise. Specifically, the Court said:

The absence from [the ] advertdsement of any claims of =xpertise or
promises relating to the quality of appellant's services randers the
Ohio Supreme Court's statement that "an allowahle res— =ton for
lawyer advertising is that of asserted expertise"” beside The
point . . . . Although our decisions have left open the possibility that
states may prevent attorneys from making nonverifiahle zlaims
regarding the quality of their services (citation omitted;, they do not
permit a state to prevent an attorney from making accurate
statements of fact regarding the nature of his practce = arely
because it is possihle that some readers will infer that h= has some

. expertse in those areas.

105 S. Ct. at 2276 n.9 (emphasis added).

The Board, like the Federal Trade Com mission, need not find That consumers were
actually misled before it can take corrective steps. However, the szandards for
deter mining that a practice is deceptive should be objective and clzarly articulated. In
ZaL;derer, 105 S. Ct. at 227980, the Supreme Court cited the effor= of the FTC in
dJStLPgUJSh.mg deceptive from nondeceptive advertising as an exa=zle of the type of

analysis the Court will require in the regulation of professional advsrdsing.

The FTC recently synthesized decades of case law on decep=or: into a standard

composed of three elements:

The Commission will find an act or practce deceptive 2, frst, there
is a representation, omission, or practice that, second, is likely to
mislead consumers acting reasonahly under the circumszznces, and
third, the representation, omission, or practce is mate=z1
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Cliffdale Associates, Inc.; 103 F.T.C. 110, 164-65 (1984). In applyinc <his standard, the

Com mission considers availahle empirical evidence on the meaninc > an advertisement,
and takes into account whether the claims are targeted to a particoarly vulnerable
audience. There is no empirical evidence in this case to support the zllegation that Dr.
Parker's 1985 Yellow Pages listing was deceptive, nor is the Board's unaided

interpretation of the listing a reasonahle one.

II. EVEN IF SOME ADVERTISEMENTS FOR AREAS OF PRACTICE MAY BE
POTENTIALLY MISLEADING, THE ADVERTISEMENT HERE CONTAINS
SUFFICIENT ADDITIONAL INFORMATION TO AVOID THE PROBLEM.

If an advertisement is potentially misleading, of course, it can be regulated by the
state. There are limits to this, however. "[R ]estrictions upon such zdvertising may be

no broader than reasonahly necessary to prevent deception." R.M.J., 455 U.S. at 203.

Specifically, an absolute ban on a professional's ability to com nunicate the areas of

practice offered is impermissible, as the Court held in R.M.J.:

. [T Jhe state may not place an absolute prohibition on cerzzin
types of potentially misleading information, e.g., a listdns of
areas of practice, if the information also may be presentad in a
way that is not deceptive . ..

455 U.S. 191 at 203 (emphasis added). When an advertisement is orlv potentially
misleading, in the sense that people might or might not receive a mistaken impression
from it, tempered remedies are called for. The mere chance that 2 viewer might
conceivahly be misled or confused does not support a hlanket prohizizion on the use of
terme such as "orthodontics," "brackets," and "braces" under the crizeria set forth in
R.M.J. The Supreme Court has stated the "preferred remedy is more disclosure, rather

than less." Bates, 433-U.S. at 375.

(8)
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In this case, the principle favoring disclosure of more infor = 290n, rather than less,
has already been accomplished. Dr. Parker has provided ample information for a
reasonahle consumer to conclude that he is a licensed general pracditioner, rather than a
certified orthodontc specialist. He identified the general nature of his practice and
listed services provided in various branches of dentistry. Such ad&Zdonal information is
the type of remedy the Supreme Court envisioned as curing poten=ally misleading

statements. R.M.J., 455 U.S. at 203.

II. THERE ARE SOUND REASONS OF ECONOMICS AND POLICY
FOR ENCOURAGING VIGOROUS COMMERCIAL COMPETITION
AMONG PROFESSIONALS.

Competition is beneficial to consumers in general. It is our national palicy.
Competition among professionals is no exception to this rule. It is beneficial to all those
consumers who must use 'the services of a professional. Since virtually everyone uses the
services of doctors, lawyers, dentists, accountants, and other professionals, virtually
everyone will benefit from a sound economic palicy promoting more vigorous

competition.

'

_This palicy underlies many of the legal decisions invalving orofessional
advertising. Advertising provides informaton to the buying public and, in this rale, is
indispensahle o the efficient functoning of 2 competitive econorry. It provides the
marketplace with "information as to who is producing and selling what product, for what

reason, and at what price." Virginia State Board of Pharmacy v. Virginia Citdzens

Consumer Council, 425 U.S. 748, 765 (1976). "Broad bans on adverdsing and salicitation

are inconsistent with the nation's public palicy." A merican Mediczsl Associatdon, 94

F.T.C. at 1011. Advertising by professionals in the health care market increases
competition by providing easier entrv to new providers and allowing consumers to more

efficiently locate the lowest—cost seller of acceptahle ability or guality. Id. at 1005. "In

(9)


http:allDw.i.19
http:rompetiti.on
http:Medi.=.21
http:advettisi.ng
http:p:ili.cy
http:p:ili.cy

short, such speech serves individual and societal interests in assurinc informed and

reliahle decisionmaking." (Citation omitted.) Bates, 433 U.S. at 36a.

A great body of empirical literature suggests that adverdsing = a fundamental
catalyst for other forms of competition. It reduces consumer searc: costs by making
comparative information about professionals more readily availahle. This in turn
encourages consumers to evaluate and compare the various provider= more thoroughly.
Providers are then forced to compete more actively, and prices ma. decline and the
range of availahle services may increase. Many studies show that competition in
professional services is enhanced by advertising. 8/ Conversely, unnecessary restrictions
make advertising less effective. As advertsing becomes less cost—<Zectve,
professionals — like other business people — will be less likely to usz it. 9/ The amount

of useful information available to consumers will then begin to

8/ The FTC has released the results of an empirical study of the 2Zfects of advertising
, restrictions on the prices of legal services. Cleveland Regionz' Office and Bureau

of Economics, Improving Consumer Access to Legal Services: The Case for
Removing Restrictons on Truthful Advertsing (1984). The £-dings of this study
are consistent with earlier studies of the effects of product anc service advertising,
*which demonstrate that the provision of infor mation through advertdsing frequently
leads to increased competition and lower prices. See, e.g., Burzau of Economics,
Federal Trade Com mission, Effects of Resirictions on AdverZsing and Com mercial
Practce in the Professions: The Case of Ootomery (1980); Benham, The Effect of
Advertdsing on the Price of Eveglasses, 15 J. L. and Econ. 337 (1972); Benham &
Benham, Regulating through the Professions: A Perspective on Informaton Contral,
18 J. L. and Econ. 421 (1975); Muris & McChesney, Advertisinz and the Price and
Quality of Legal Services: The Case for Legal Clinics, 1979 A =. B. Found. Research
J. 179 (1979); Steiner, Does Advertsing Lower Consumer Prices?, 37 J. Marketing
19 (1973).

9/ See Cleveland Regional Office and Bureau of Economics, Federal Trade
Com mission, Improving Consumer Access to Legal Services: The Case for Removing
Restrictions on Truthful Advertising at 125 (1984). In this stusv of professional
advertdsing, FTC staff found that as restrictions on advertisin: by lawvers were
removed, there was more attorney advertising in the market,

(10)
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decline. Competition among providers is likely to slacken, and prices to consumers are

likely to rise.

The Com mission staff recently conducted two studies that ar= relevant to this
issue. These studies found a strong relationship between advertisinz and consumer
welfare in another health care profession. The data indicates that ~onsumers benefit
from fair, open, robust com mercial competition among the providers of professional

services, including competition through advertising.

The first studv invalved the fitting of conventional eyeglasses. It compared the
price and iquality of eye examinations in markets with different rec.lations governing
business practices. 10/ It found that the average price of an eye examination and
eyeglasses was 33 percent higher in the markets without advertisinc and chain optical
firms than in the markets where these were present. The study provided evidence that
advertising and com mercial practice restrictions did not result in righer—quality eye
care. The thorwgim&s of eye examinations, the accuracy of eyeg ass prescriptions, the
accuracy and work manship of eyeglasses, and the extent of unnecessary prescrining were,

on average, the same in restrictive and nonrestrictive markets.

4
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10/ Bureau of Economics, Federal Trade Com mission, Effects of Restrictions on
Advertising and Com mercial Practice in the Professions: The Case of Ootometzy
(1980). This study was designed and conducted with the help o the Schoal of
Optometxy of the State University of New York, the Pennsylvania Callege of
Optometry, and the chief optometrist of the Veterans Admirszration.
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The second study invalved the fitting of contact lenses. 11/ It concluded that, on
average, "com mercial" optometrists — that is, optometrists who were associated with
chain optical firms or who advertsed heavily — fitted cosmetic contact lenses at least as

well as other fitters, but charged significantly lower prices.

Thus, both studies support the view that a restriction on truthful advertising is
unlikely to benefit consumers. The theory underlying the Board's action here has wide
implications. If successful in this case, the Board could effectively ban the listing of
areas of practice in advertsing by all general practitioners. For example, when a dentist
advertises that he or she welcomes children as well as adult patients, the Board could
attempt to ban such advertising under the rationale it advanced in this case — that the
dentist is halding himself out as a pedodontic specialist. Virtually every service a
general dentist provides fits into one of the branches of dentistry that the Board
recognizes as an area of specialty. Therefore, the Board can argue that advertising of
any specific service by a general dentist must be banned because such advertising states
or implies that he or she is a specialist. Consumers should not be denied useful
information that allows them to compare the quality and price of services provided by all
legally qualified practitioners — general dentists as well as specialists.

4
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1l/ A Comparative Analysis of Casmetic Lens Fitting bv Oohthalmalogists,
Optometrists and Opticians, Report of the Staff of the Federal Trade Com mission
(1983). This study was designed and conducted with the assistance of the major
national professional associations representing ophthalmalogy, optometry, and
optcianry. , .
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CONCLUSION

For the foregoing reasons, the Order of the district court shou’s be affirmed.
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