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ANTRODUCTION

Section 201 of the Hart-Scott-Rodino Antitrust Improvements
Act of 1976, Pub. L. 94-435, amended the Clayton Act by adding a
nevw Section 7A, 15 U.S.C. Section 18a. Subsection (3) of this
section provides as follows:

Beginning not later than January 1, 1978,
the Federal Trade Commission, with the .
concurrence of the Assistant Attorney
General, shall annually report to the
Congress on the operation of this
section. Such report shall include an
assessment of the effects of this ]
section, of the effects, purpose, and the
need for any rules promulgated pursuant
thereto, and any recommendations for
revisions of this section.

-

This is the tenth annual report to Congress pursuant to this
provision. -

In general, Section 7A establishes a mechanism under which
certain proposed acquisitions of stock or assets must be reported
to the Federal Trade Commission and the Department of Justice
pricr to consummation. The parties must then wait a specified
period, usually thirty days (fifteen days in the case of a cash
tender offer), before they may complete the transaction. Whether
a particular acquisition is subject to these requirements depends
upon the value of the acquisition and the size of the parties, as
measured by their sales and assets. Small acquisitions,
acquisitions involving small parties and other classes of
acquisitions which are unlikely to raise antitrust concerns are
excluded from the Act’s coverage.

The primary purpose of the statutory scheme, as the
legislative history makes clear, is to provide the antitrust
enforcement agencies with a meaningful opportunity to review
mergers and acquisitions before they occur. The premerger
notification program, with its filing and waiting period
requirements, provides the agencies with both the time and the
information to conduct this antitrust review. Much of the
information needed for a preliminary antitrust evaluation is
included in the notification filed with the agencies and thus is
immediately available for review during the initial thirty-day
waiting period.

If either agency determines during that initial waiting
period that further inquiry is necessary, it is authorized by
Section 7A(e) to request additional information or documentary
paterials from either or both of the parties to a reported
transaction. Such a request extends the waiting period for a






specified period, usually tventy days, after the requested
information and documents are received. This additional time
provides the agencies with the opportunity to review the
information and to take appropriate action before the transaction
is consummated. If either agency believes that a proposed
transaction may vioclate the antitrust laws, the agency may geek
an injunction in federal district court to prohibit consummation
of the transaction.

Final rules implementing the premerger notification program
vere promulgated by the Commission, with the concurrence of the
Assistant Attorney General, on July 31, 1978.1 at that time, a
comprehensive Statement of Basis and Purpose was also published
containing a section-by-section analysis of the rules and an
iten-by-item analysis of the Premerger Notification and Report
Form. The program became effective on September 5, 1978. 1In
1983, the Commission, with the concurrence of the Assistant
Attorney General, made saeveral changes in the premerger
notification rules. Those amendments bacame effective on
August 29, 1983.2 additional amendments were published in the
Federal Register on March 6, 1987, and May 29, 1987, and will be
discussed hereinafter.

CHANGE TO FISCAL YEAR BASIS

' Effective October 1, 1585, the Commission converted the
Premerger Notification Program to a fiscal year reporting basis
from a calendar year basis. Beginning with this Year’s annual
report, information will be furnished for periods covering
October lst through September 30th. The information in this
annual report was compiled for fiscal Years 1986 and 1987.

The appendices to this report provide a statistical summary
of the operation of the premerger notification program. Appendix
A shows for each fiscal Year in which the Program has been in
operation the number of transactions reported, the number of
£ilings received, the number of transactions in which reguests

1 43 Fed. Reg. 33,450 (1978). The rules also appear in
16 C.F.R. Parts 801 through 803. For more information
concerning the development of the rules and operating procedures
©of the premerger notification program, see the second, third and
seventh annual reports covering the years 1578, 1979 and 1983,
respectively.

2 48 Fed. Reg. 34,427 (1983) (codified at 16 C.F.R. Parts
801 through 803). .



for additional information or documentary material (hereinafter
referred to as “second requests”) vere issued, and the number of
transactions in which requests for early termination of the
wvaiting period were received, granted, and denied. Appendix B
provides a month-by-month comparison of the number of filings
received and the number of transactions reported for fiscal year
1979 through 1987. Appendix C shows, for calendar years 1979
through 1985 and fiscal years 1986 and 1587, the number of
transactions in which the agencies could have issued second
reguests, the number of second requests issued, and the
percentage of transactions in which second requests were issued.
As we explained in the Eighth Annual Report, we believe that
Appendix C provides a more meaningful measure of the second
request rate than Appendix A because Appendix C eliminates from
the total number of transactions certain transactions in which
the agencies cou%d not, or as a practical matter would not, issue
second requests.

The statistics set out in these appendices show that the
number of transactions reported in 1987 increased 30 percent over
the number of transactions reported in 1986 while the number of
transactions reported in 1986 increased 22 percent over the
number reported in 1985 (2,533 transactions were reported in
1987, 1,949 in 1986 and 1,603 in 1585). The statistics also
report the number of second requests issued remained relatively
constant from 1985 to 1986 but decreased in 1987. Appendix A
shows that 91 second requests were issued in 1985 and in 1986 and
that 78 vere issued in 1987 while Appendix C shows an increase
from 78 in 1985 to 83 in 1986 and a decrease to 81 in 1987.

These numbers represent a decrease in the number of second
requests issued as a percentage of reported transactions (from
5.7 percent in 1985 to 4.7 percent in 1986 to 3.1 percent in
1987, based on Appendix A, and from 6.0 percent in 1985 to 5.0
percent in 19586 to 3.7 percent in 1987, based on Appendix C).

The statistics also show that the number of transactions
involving requests for early termination has again increased

3 See Appendix C, notes 1 and 2. The second request
statistics in Appendices A and C also differ in two other
respects. Appendix C includes only the number of second
requests issued for transactions reported in each specified
year, while Appendix A includes all second requests issued
during each fiscal year irrespective of when the filing was
actually received. 1In addition, Appendix A includes secondary

acquisitions while Appendix C does not.
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dramatically.4 In 1987, early termination was requested in 2,251
transactions, while in 1986 it was requested in 1,639
transactions and in only 1,281 in 1984. This represents, as a
percentage of reported transactions, a request rate in 1987 of
88.9 percent, as compared with 84.1 percent in 1986 and 79.9
percent in 1985. The number of requests granted has increased
(from 975 in 1985, to 1,263 in 1986, to 1,739 in 1987) and the
percentage of requests granted has alsoc increased slightly (from
76.1 percent in 1585, to 77.1 percent in 1986, to 77.3 percent in
1987).

We have also included in the report, as Exhibit A, eleven
tables containing other information about transactions reportead
in fiscal year 1985. Some tables break down the number of
transactions reported by the dollar value of transactions or by
the reporting threshold and indicate the number and percentage of
transactions in which clearances to investigate were granted by
one antitrust agency to the other and second requests issued for
each category of transaction. Other tables provide a breakdown
©f transactions based on the sales or the assets of the acquiring
zzrson or the acquired person or the acquired entity or on the

dustry group (2-digit SIC code) in which the acquiring person
or the acquired entity derive most of their revenues. These
statistics have been included in prior annual reports for the
calendar years 1981-1984.

On September 24, 1985, the Commission published in the
Federal Register a Notice of Proposed Rulemaking proposing
thirteen changes to the premerger notification rules and the
Notification and Report Form.® With two exceptions, the proposed

4 As noted in the Seventh Annual Report, the increases in
the vumber of requests for early termination and the high
proportion of those requests which have been granted are
probably attributable to the change in the agencies’ gtandard
for granting early termination, adopted in the formal
interpretation issued by the Commission on August 20, 1982.

S See the Ninth Annual Report, Exhibit A, for 1984
transactions, the Eighth Annual Report, Exhibit A, for 1983
transactions, the Seventh Annual Report, Exhibit B for 1982

transactions, and the Sixth Annual Report, Exhibit A for 1981
transactions.

6 50 Fed. Reg. 38,742 (1985).
‘ 5
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rules vere designed primarily to reduce the burden of the
premerger notification program in three ways: by narrowving the
types of acquisitions that are subject to the notification
requirement; by reducing the documents and information that must
accompany notifications; and by clarifying the meaning of several
of the premerger notification rules. The Commission, with the
concurrence of the Department of Justice, adopted eight of the
proposed changes and they became effective on March 6, 1987.7
The following list of amendments briefly characterizes each new
!'IIJ.Q. i .

a. Section 801,11(e): Total Assets of a Newly-Formed Person.
This rule codifies an informal interpretation by the Commission
staff. The rule states that for determining if a person has the
minimum amount of assets to be subject to the reporting
requirements of the Act, a newly-formed entity need not include
cash that will be used to make an acquisition of assets or voting
securities, or securities of the person the entity is acquiring.
Thus, the rule does not require notification where the
acquisition merely transfers ownership of one business and does
not combine two previously separate businesses.

b. H

. This rule also codifies an
informal staff interpretation. The rule states how to calculate
the percentage of a perscn’s voting securities held by each
shareholder where the person has issued classes of securities
that have different voting rights. .

c. Section 801.13: Aggregation of Assets and Voting
Securities. This rule limits an existing rule. It is no longer
necessary to report small acquisitions of assets solely because
the acquiring person has made a previous reportable acquisition
from the same seller. The effect of this rule is to reduce the
coverage of the rules by removing reporting requirements for
small acquisitions that are unlikely to pose competitive
problens.

d. Section 802.235: Acquisitions by Emplovee Trusts. This rule
Creates a new exemption for acquisitions of an employer’s voting
securities by certain employee trusts. Since the adoption of the
tax incentives for certain acquisitions pursuant to Employee
Stock Option Plans, such trusts have become common. The rule
reduces the coverage of the notification rules but continues the
review of other acquisitions by employee trusts that could pose
competitive problens.

7 52 Fed. Reg. 7066 (1987) (to be codified at 16 C.F.R.
Parts 801-803). Attached as part of Exhibit B is a copy of the
final rules.



e. : .
This rule deletes an exemption for acquisitions subject to prior
approval orders. Although the exemption affected few
transactions, it could have created problems in obtaining consent
agreenents or orders from businesses subject to prior approval
orders.

L. H \'4
Person. This rule codifies the Commission’s formal
interpretation concerning the notice which must be sent to an

ed person by an acquiring person and describes language for
that notice that will be considered acceptable. :

9. H

Transactions. This rule codifies an informal staff
interpretation by stating that the statutory waiting period for
the formation of a joint venture does not begin until all persons
that are required to report the formation have.filed

notifications.

h. Revision of the Premerger Notification and Report Form.
The Comnission adopted eight changes which simplify the
Wotification and Report Form, and thereby reduce the time
required to prepare the Form without impairing the ability to
review transactions.

: On March 6, 1587, the Commission published in the Federal
Register a Notice of Proposed Rulemaking proposing a change in
the premerger notification rules to improve their effectiveness
by amending the term “control” as it applies to partnerships and
other entities that do not have cutstanding voting securities.®
The proposed rule was designed to eliminate a loophole that was
perceived to exist for acquisitions undertaken by newly-formed
partnerships. The new rule treats partnerships essentially the
same as corporations are treated by stating that a partnership is
controlled by any person having the right to 50 percent or more
of the profits or a right to 50 percent or more of the assets of
the partnership in the event of dissolution. The Commission,
with the concurrence of the Department of Justice, adopted the
proposidl as a_final rule on May 29, 1987. It became effective on
July 3, 1987.9

8 52 red. Reg. 7095 (1987). Attached as part of Exhibit B
is a copy of the Notice published in the Federal Register.

® 52 Fed Reg. 20058 (1987) (to be codified at 16 C.F.R.
Part 801). Attached as Exhibit C is a copy of the Notice
published in the Federal Register.

7



2. Compliance

Generally, compliance with the premerger notificatien
progran’s filing requirements continued to be good in fiscal
years 1986 and 1987. As of the end of fiscal year 1987, only two
actions have been brought under Section 7A(g) (1) to recover civil
penalties for non-compliance since the the progranm’s inception.i0

However, the agencies examined an unprecedented number of
transactions for possible violations of the Hart-Scott-Rodino Act
in fiscal years 1986 and 1987. These investigations focused
primarily on two issues: the validity of claims that the
transactions were exempt and the possibility that transactions
were unlawfully structured to evade the reporting requirements of
the Act. These investigations grew out of the agencies’
monitoring of current transactions to ensure compliance with the
program’s £iling requirements. ‘

' The agencies review newspapers and industry publications for
announcements of transactions that may not have been reported in
- accordance with the requirements of the Act. In addition,
industry sources, such as competitors, customers and suppliers,
and interested menmbers of the public often provide the agencies
with further information about transactions and possible
viclations of the f£iling requirements. If a proposed transaction
is announced that appears to be covered by the statute and rules, -
but no filing is received within a reascnable time, Commission
staff sends letters to the parties reguesting an explanation for
their failure to file. The same procedure is followed when the
staff learns of a consummated transaction for which no prier
£iling was received. In most of these cases, the inquiries have
established that the transactions were not covered by the Act or
were exempt from it.

In addition, the agencies have also learned of a number of
viclations of the Act from parties who have failed to meet their
notification requirements. In each of these cases, the parties
have belatedly filed Notification and Report Forms when they were
made awvare of their filing obligation and submitted detailed
letters explaining how the violations occurred. 1In all of the

10 one action was brought in 1984. United States v.
Coastal Corporation, Cv. No. 84-2675 (D.D.C. filed Aug. 30,
1984). Coastal paid the maximum civil penalty authorized and
divested the stock that it was alleged to have acquired
illegally. The other action was brought in 1985. United States
v. Bell Resources Ltd., Weeks Petroleum Ltd., and M.R.H. Holmes
a Court, 85 Civ. 6202 (S.D.N.Y. filed Aug. 9, 1985). Under a
consent decree, Weeks was required to pay a civil penalty of
$450,000. '



-

investigations closed by the end of fiscal year 1587, the failure
to file was inadvertent rather than deliberate or the result of
gross negligence. None of these investigations has involved a
transaction that presented the serious possibility of a violation
of the antitrust laws. '

ggll

The Antitrust Divisjon tilcd’lix complaints in merger cases

‘ during fiscal year 1986.12 prive of these cases, United States v,

Sorporation, United States v, S.p.A. Officine Maccaferri, et al.,

United States v, Pacific Telesis Group and Communications
Andustries, Inc,, United States v, Geperal Electric Company, and
+ have been settled by the

entry of consent decrees. The other case, v
, is pending.

- In A\
¥ , the Division challenged
Baxter Travenol’s proposed acquisition of American Hospital
Supply Corporation. The suit alleged that Baxter Travenol'’s

. acquisition of American Hospital Supply would lessen competition

.

in five health-care product markets: parenteral solutions
(sterile intravenous (IV) fluids); fluid administration sets
(disposable devices attached to parenteral solutions or blood
containers through which parenteral solutions or blood flows to
patients); electronic flow control devices (electro-mechanical
devices that infuse fluids at predetermined rates into patients
during intravenous therapy): therapeutic hemapheresis equipment
(devices that separate blood into components for therapeutic

11 fThe cases mentiocned in this report were not necessarily
reportable under the premerger notification program. Because of
the Hart-Scott-Rodino Act’s provisions regarding the
confidentiality of the information obtained pursuant to this
program, it would be inappropriate to identify which cases were
initiated under the premerger notification program.

12 ynited States v. Baxter Travencl laboratories, Inc. and
American Hospital Supply Corporation, Cv. No. 85C09856 (N.D.
I11l. filed Nov. 22, 1985); United States v. S.p.A. Officine
Maccaferri, et al., Cv. No. B-86-612 (D. MAd. filed Feb. 24,
1986) ; United States v. Pacific Telesis Group and Communications
Industries, Inc., Cv. No. 86-1298-RMT (C.D. Cal. filed Feb. 28,
1986); United States v. Syufy Enterprises and Raymond J. Syuty,
Cv. No. C-86-3057 (N.D. Cal. filed June 6, 1986); United States
V. General Electric Company, Cv. No. 86~1578 (D.D.C. filed June
6, 1986); and United States v. Data Card Corporation, Cv. No.
86-2339 (D.D.C. filed Aug. 22, 1986).

9



uses); and surgeons’ gloves and procedure gloves (used inside and
ocutside the operating room for surgical procedures). The
defendants entered into a series of divestiture and contractual
agreenzents to resolve the competitive problems that would arise
from the acquisition. The consent decree ensures that the
defendants will perform each of these agreements, and, if they do
not, that the assets involved will be divested by a trustee in a
panner that will preserve effective competition in each of the
five affected markets.

In United States v, S.p.A, Officine Maccaferri, et al., the
pivision challenged the 1983 acquisition of Terra Aqua, Inc. of
Reno, Nevada, by S.p.A. Officine Maccaferri of Bologna, Italy,
alleging a lessening of competition in the United States for the
manufacture and sale of gabions. Prior to the acquisition, these
conpanies were the only two manufacturers of gabions in the
United States. Gabions are rectangular wire mesh containers
wvhich are filled with hand-size stones and wired together to form
large structures that are used in river training, flood control,
landscaping, and erosion control. They are used primarily in
public works projects. The consent decree required Officine
Maccaferri and River and Sea Gabions (London) Limited to sell
their interests in Terra Aqua within six months.

In e

, the Division challenged Pacific Telesis’ (a San
Francisco corporation) proposed acquisition of Communicatjions
Industries (a Dallas, Texas corporation) alleging a violation of
Section 7 of the Clayton Act and Section 1 of the Sherman Act in
the market for the provision of cellular radio service in Los
Angeles. (The only two firms licensed to provide cellular radio
service in Los Angeles would become partners in Dallas-Ft. Worth
and the transfer of information between the two firms could
impede competition in the Los Angeles cellular radio service
market.) Cellular radio service is a high-capacity, two-way
mobile telephone service. Under the consent decraee, Pacific
Telesis’ participation in the Dallas~-Ft. Worth partnership is
limited to an essentially passive investment interest. The
decree prohibits Pacific Telesis from playing an active role in
the Metroplex Telephone Company in Dallas-Ft. Worth and from
ocbtaining information about that system to which it would
otherwise be entitled.

In United States v, Geperal Electric Company, the Division
challenged the acquisition by General Electric of RCA
Corporation’s assets used in the manufacture and sale of vidicon
- ¢ubes. Vidicon tubes are image tubes that convert an optical
image into an electrical signal. They are used in camera systems
for television broadcasting, closed-circuit monitor services,
medical applications, industrial processes, and military
applications, such as tracking surveillance. The consent decree

10



required General Electric to sell its vidicon tube business by
Movenber 3, 1986.

In United States v, Data Card Corporation, the Division
alleged that Data Card’s proposed acquisition of DBS,
Incorporated would prove anticompetitive in the market for
automatically fed, low-volume embossers. Embossers are machines
used to make the raised lettering on plastic or metal cards, such
as credit or identification cards. Such embossers (which are
capable of producing 100-200 cards per hour) are used primarily
by hospitals to produce embossed plastic patient identification
cards. The consent decree required Data Card to sell one of the
enbosser product lines it acquired from DBS.

In ’
the Division challenged Syufy’s October, 1984, acquisition of the
Red Rock Theatre in Las Vegas on the grounis that the acquisition
unduly decreased competition in the marke: for first-run motion
picture exhibition in Las Vegas, Nevada. 1In addition, the suit
alleged that since at least 1982, Syufy Enterprises attempted to
monopolize, and since at least October, 1984, has monopolized the
business of first-run motion picture exhibition in Las Vegas,
Nevada, in viclation of Section 2 of the Sherman Act. The suit
is pending.

On several occasions during fiscal year 1986 the Division
investigated bank merger transactions for which divestitures were
'~ Trequired to cure competitive problems. In the following
- transactions, a “not significantly adverse” letter was sent to
the Federal Reserve Board or FDIC, conditioned on divestiture
prior to or concurrent with consummation of the transaction:

1. First Alabama Bank, Montgomery, AL- First State Bank of
Alabapa, Decatur, AL.

2. Wells Fargo Co., San Francisco, CA- Crocker National
Corp., San Francisco, CA.

=3. . First of America Corp., Kalamazoo, MI- New Century Bank
- » Corp., Bay City, MI.

4. Marshall & Ilsley Bancorp., Milwaukee, WI- Affiliated
Bancorp., Stevens Point, WI.

Finally, the Division entered into a consent decree in one
merger case in which the complaint had been filed prior to
October 1, 1985.13

13 United States v. Allied Corporation, Civ. No. 85-2475
(D.D.C. filed August 2, 1985, consent decree entered November 4,
1985). : ‘

11
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The Commission authorized its staff to seek a preliminary
injunction in five merger cases during fiscal year 1986.

In one of those cases, the parties abandoned the transaction
bofor¢1§hc motion for a preliminary injunction was filed in
court.

In memnmmm,ﬁ
the Commission charged that Occidental’s proposed acquisition of
certain plastic-production assets of Tenneco Inc. would
substantially reduce competition in the production of three
pplyvinyl chloride resin products. The court granted the
commission’s request for a temporary restraining order on
April 3, 1%86. The Commission’s motion for a preliminary
injunction was denied on April 30, 1986. The parties consummated
the transaction and the case against Occidental is currently in
litigation before an Administrative Law Judge. In the case
against Tenneco, the Commission has issued a decision and order
which requires Tenneco to consent to the assignment of assets by
Occidental if the COmmission issues an order requiring Occidental
to divest certain assets.1®

In Federal Trade Commission v. The Coca-Cola Co.,l7 the
Commission charged that Coca-Cola’s proposed acquisition of the
Dr Pepper Co. would reduce competition in the production,
distribution, and sale of carbonated soft drinks and soft drink
concentrates. A preliminary injunction action was filed on
June 24, 1986, and the court granted the preliminary injunction
en July 31, 1986. Subsequently, the parties abandoned the
proposed acquisition. The administrative complaint is currently
in litigation.

14 FrC news release issued June 20, 1986, involving the
proposed acquisition by PepsiCo Inc. of the Seven-Up Co. The
news release reported that the Commission believed that the
proposed acquisition could reduce competition in the
distribution and sale of carbonated soft drinks in the United
States.

15 pederal Trade Commission v. Occidental Petroleunm Cofp.,
1986-1 Trade Cas. (CCH) §67,071 at 62,508 (D.D.C. 1986), vacated
as moot, No. 86-5254 (D.C. Cir. Oct. 23, 1986).

16 Tenneco Inc. (issued July 19, 1988).

17 pederal Trade Commission v. Coca-Cola Co., 641 F. Supp.
1128 (D.D.C. 1986). The Court of Appeals vacated the preliminary
injunction on the ground of mootness and remanded with
{nstructions to dismiss the court action. Federal Trade
Commission v. Coca-Cola Co., 829 F.2d 191 (D.C. Cir. 1987).

12



In z:ds:n}Fx:ndg_:9nm1z1i9n_x4_zzs_znﬂnzzzisz*_zns*_snn
the Commission charged that a proposed merger

’

betwveen two leading manufacturers of aircraft windshields,
cancpies, and cockpit and cabin windows would create a single
fira possessing a near monopoly on the technoleogy for the
fabrication of glass and acrylic aircraft transparencies. A
preliminary injunction action was filed on January 6, 1986. On
February 21, 1986, the court granted the preliminary injunction
pending the submission of an acceptable hold separate order.
Subsequently, the court modified its decree by entering a hold
separate order. The Commission appealed that decision and, on
August 22, 1986, the appellate court reversed the lower court’s
ruling and directed the issuance of a preliminary injunction. 1In
Pebruary, 1987, the parties abandoned the merger.

The fifth case in which the Commission authorized staff to
seek a preliminary injunction involved Occidental Petroleun
Corporation’s proposed acquisition of Midcon Corporation. The
Commission charged that Occidental’s merger with Midcon would
substantially lessen competition in pipeline transportation and
the sale of natural gas in the St. louis area. The preliminary
injunction action was not filed since Occidental agreed to divest
Midcon’s Mississippi River Transmission Corp. subsidiary which
operates a natural gas pipeline from the east Texas and northern
Louisiana producing areas to St. Louis. The Commission issued a
complaint and decision and order on June 25, 1986.1 -

. The Commission issued a decision and complaint and order in
six other merger cases in fiscal year 1986 in which it had
previcusly accepted consent agreements for public comment.

In - » Columbjan, the third largest
U.S. producer of carbon black, sought to acquire the Continental
Carbon Company, the nation’s sixth largest producer. 1In 1984,
the Comnission sought and was granted a preliminary injunction
against Columbian, based upon the anticompetitive effects of the
proposed acquisition. 1In November, 1985, the Commission issued

38  Pederal Trade Commission v. PPG Industries, Inc. and
Swed®w, Inc.,- 628 F. Supp. 881 (D.D.C. 1986), aff’d in part and
rev’d in part, 798 F.2d 1500 (D.C. Cir. 1986).

19 occidental Petroleum Corporation, 109 F.T.C. 167 (1986).

20 columbian Enterprises, Inc., 106 F.T.C. 551 (1985);
MidCon Corporation, 107 F.T.C. 48 (1986); Ashland 01l Inc.,
107 F.T.C. 303 (1986); Bass Brothers Enterprises, Inc., 108
F.T.C. 51 (1986); Warner Communications, Inc., 108 F.T.C. 105
(1986) ; and Polygram Records, Inc., 108 F.T.C. 112 (1986).

13



an order under which Columbian agreed not to acquire, for a
period of five years, any part of the U.S. rubber carbon black
business of any other person if, as a result of the acquisition,
Columbian would increase its U.S. rubber carbon black production
capacity by more than 130 million pounds. Columbian further
agreed, for a period of five years, to obtain the prior approval
of the Comnission before completing any acquisition not
prohibited by the order.

In Occidental Petroleum Corporation, the Commission charged
that Occidental’s merger with MidCon Corporation would
substantially lessen competition in pipeline transportation and
the sale of natural gas in the St. Louis area. Occidental agreed
to divest MidCon’s Mississippi River Transmission Corp.
subsidiary which operates a natural gas pipeline from the east
Texas and northern louisiana producing areas to St. Louis.

In MidCon Corporation, the Commission charged that MidCon’s
acquisition of the stock of United Energy Resources, Inc. would
lessen competition in the transportation of natural gas in
various-parts of the United States. MidCon agreed to divest
various gas gathering and transmission facilities.

In Ashland ©il Inc,, the Commission charged that a proposed
merger between Bass Brothers Enterprises, Inc. and Ashland’s
Carbon Black Division would be anticompetitive. Ashland 0il Inc.
agreed to obtain Commission approval before selling any of its
domestic carbon black plants to a major competitor. 1In Bass
Brothers Enterprises, Inc,, Bass Brothers agreed to terminate any
agreement that provided for the acquisition of Ashland’s carbon
black business.

In Warner Communijcations, Inc, and PolyGram Records, Inc.
the Commission issued complaints and decisions and orders

settling charges that the proposed merger of Warner
Communications and PolyGram Records would lessen competition in
the prerecorded music industry. Under the orders, Warner and
Polygram are prohibited from acquisitions involving three major
competitors without the prior approval of the Commission and both
must provide the Commission with notice before entering into
relationships with those competitors.

14



In fiscal year 1986, the Commission also accepted a consent
order for public comment in ion2l
settling antitrust charges stemning from Champion’s acquisition
©f St. Regis Corporation. The consent order was withdrawn after
Charmpion voluntarily divested a St. Regis linerboard mill in
Tacoma, Washington.

The Antitrust Diviléan filed six complaints in merger cases
during fiscal year 1987.22 Four of these cases,

Rohm_and Haas Company, United States v, Domtar Inc.., et al.,
Sorporation, and Unj W

» have been settled by the entry of consent
decrees. In the two remaining cases, W
and
,'thc.Division voluntarily dismissed
the lawsuits when the proposed transactions were abandoned by the

parties.

In A4 , the Division
challenged the acquisition by Rohm and Haas Company of the ion
exchange resins business and assets of Duolite International,
Inc., a subsidiary of Diamond Shamrock Corporation. Ion exchange
resins are synthetic resinous beads principally used to remove
ocbjectionable ions from aqueocus solutions, thereby purifying the
‘solution. In 1983, total sales of such resins in the United
States amounted to approximately $112 million. Rohm and Haas
accounted for approximately 35 percent of those sales and Duoclite
accounted for approximately 16 percent. The consent decree
required Rohm and Haas to seeX a buyer for the Duolite ion
exchange resin plant located in Redwood City, California, and to

21 Champion International Corporation (aécepted for public
comment on February 20, 1986; withdrawn July 10, 1986).

22 ypnited States v. Rohm and Haas Company, Cv. No. 86-3091
(D.D.C. filed November 10, 1986); United States v. MacAndrews and
Forbes Group, Inc., et al., Cv. No. 86-8055JMI(KX) (C.D. Cal.
filed December 10, 1986); United States V. Rheem Manufacturing
Company, et al., Cv. No. G87-40CAl (W.D. Mich. filed January 16,
1987); United States v. Domtar Inc., et al., Cv. No. CB7-0689RFP
(N.D. Cal. filed February 25, 1987); United States v. Hughes Tool
Company and Baker International Corporation, Cv. No. 87-0932
(D.D.C. filed April 3, 1987): and United States v. The Dow
Chenical Company and Ethyl Corporation, Cv. No. 87-C-4280 (N.D.
Ill. filed May 11, 1987).
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license relevant technology for the manufacture and sale of
puolite ion exchange resins.

In Wﬂhﬂ—ﬂh. the Division
challenged Domtar’s proposed acquisition of the Genstar Gypsum
Products Company. The complaint alleged that the acquisition
would prove anticompetitive in the parket for gypsum board in the
Pacific Southwest, an area consisting of southern California,
southern Nevada and Arizona. Gypsun board is a principal
component in new building construction. In 1985, total sales of
gypsum board in the Pacific Southwest market were over $250
aillion--Dontar was the third largest producer and Genstar was
the fourth largest producer. The consent decree required Domtar
to sell Genstar’s Pacific Southwest operations within six months.

Inwnwmm_ﬂmﬂum

, the Division challenged the proposed
merger of the two companies alleging a lessening of competition
in the U.S. markets for tricon rock bits and electric submersible
il well pumps. Tricon rock bits are drill bits, with steel
teeth or tungsten carbide inserts, that are used in oil and gas
drilling. Electric submersible oil well pumps are driven by
electric motors and placed at the bottom of an oil well to lift
oil to the surface. Both Hughes Tool and Baker International are
major manufacturers of tricon rock bits and electric submersible
oil well pumps. In 1986, total sales of tricon rock pits in the
United States totaled approximately $200 million. Hughes Tool
accounted for approximately 28 percent and Baker International
accounted for approximately 17" percent of those sales. Total
sales of electric submersible oil well pumps in the United States
were approximately $110 million in 1986. Hughes Tool accounted
for approximately 28 percent and Baker Lift Systems accounted for
approximately six percent. The consent decree required Baker
Internatiocnal to sell the tricon rock bit operations-of its Reed
Tool Company subsidiary and the electric submersible oil well
pump operations of its Baker Lift Systems division.

Inwuwwm
, the Division challenged Ethyl’s proposed acquisition

of Dow’s Bromine and Brominated Chemicals Division. The
complaint alleged that the proposed acquisition woulad .
substantially lessen competition in the United States for the
panufacture and sale of bromides used in brominated clear brine
fluids (used in the oil and gas industry to counterbalance the
downhole pressure of oil and gas wells during completion and
vorkover procedures to prevent blowouts or geysers). In 1986,
sales to the U.S. oil and gas industry of bromides used in )
brominated clear brine fluids totalled over $30 million. Dow is
the second largest producer of these bromides and Ethyl is the
third largest, with 1986 gsales in the U.S. of about §9 million
and $5 million, respectively. The consent decree required
divestiture of Dow'’s brominated clear brine fluid business.

16



In
2l., the Division challenged the proposed acquisition by
MacAndrews & Forbes Group, Inc. of Metrocolor Laboratories from
Lorimar-Telepictures alleging a lessening of competition in two
markets: the production of 35 millimeter release prints for
motion pictures receiving national distribution and the
production of 70 millimeter release prints. Total sales in 1985
of 35 millimeter release prints for exhibition in the U.S.
exceeded $100 million; 70 millimeter release prints exceeded $10
million. The acquisition would have combined two of the three
primary film laboratories used by motion picture studios in the
U.S. for processing 35 millimeter and 70 millimeter release
prints for major motion pictures. After the Division filed suit,
MacAndrews announced it would abandon its attempt to acquire
Metrocolor. To settle other concerns of the Division, MacAndrews
" and Lorimar entered into an agreement whereby lorimar would
operate Metrocolor as a vigorous competitor in the film
laboratory business. The complaint was then moot and was
voluntarily dismissed by the Division.

In . the
Division challenged the proposed acquisition by Rheem
Manufacturing Co. of Bradford-White Corporation. The complaint
alleged that the proposed acquisition would lessen competition in
the manufacture and sale of residential water heaters in the
United States. In 1985, sales of residential water heaters in
the U.S. totalled approximately $915 million; Rheem and Bradford-
White had total sales of approximately $262 million. The parties
abandoned the transaction and the Division dismissed the lawsuit.

On several occasions during fiscal year 1987 the Division
investigated bank merger transactions for which divestitures were
required to cure competitive problems. In the following four
transactions, a “not significantly adverse” letter was sent to
the Federal Reserve Board, conditioned on divestiture prior to or
concurrent with consummation of the transaction:

.3+ . Bank of ‘New England Corporation, Boston, Massachusetts,
» ¥ acquisition of Conifer Group, Inc., Worcester,
Massachusetts:;

2. Republicbank Corporation, Dallas, Texas, acquisition of
Interfirst Corporation, Dallas, Texas: :

3. Amoskeag Bank Shares, Inc., Manchester, New Hampshire,
acquisition of NTC Corporation, Nashua, New Hampshire;
and -

4. Marshall & Isley Corporation, Milwaukee, Wisconsin,
acquisition of Central Wisconsin Bankshares, Inc.,
Wausau, Wisconsin. : :

17



In addition, during fiscal year 1987, the Division advised
parties in two merger transactions that it would file suit if the
mergers were consumnmated. In one instance, the parties abandoned
the proposed transaction (Surgical Associates of Western
Connecticut, P.C., and Danbury Surgical Associates, P.C.): in the
cother instance, the merger was approved after certain
restructuring conditions vere net (American Brands proposed
. marger with Acco World Corporation).

rinally, the Division entered into consent decrees in two
merger cases in which the complaints had been filed prior to
October 1, 1986.2

The Commission authorized its staff to seek a preliminary
injunction in seven merger cases in fiscal year 1987.

In four of those cases, the parties abandoned the
transaction before the motion for preliminary injunction was
f£iled in court.

23 ynited States v. National Medical Enterprises, Inc. and
February 21, 1984; consent decree entered April 16, 1987); and
United States v. Industrial Asphalt, et al., Cv. No. 85-4631(RG)
(C.D. Cal. filed July 15, 1a85;: consent decree entered June 25, 1987).

24 prCc news release issued September 16, 1587, involving
the proposed acquisition by sunds AB, a Swedish company, of the
Impco division of Ingersoll-Rand Co. The Impco division makes
and sells pulp machinery and equipment. The news release
reported that the Commission believed that the acgquisition would
substantially reduce competition in the production and sale of
equipment used to bleach wood pulp to be made into paper. FIC
nevs release issued August 7, 1987, involving the proposed merger
of Buntco Health Care Inc. into Invacare Corp. The news release
reported that the Commission had reason to believe that the
proposed merger would substantially lessen competition in the
production and sale of homecare beds, which are portable health-
care beds rented by consumers for home use. FTC news release
issued December 30, 1986, involving the proposed acquisition by
Conoco, Inc., a subsidiary of E.I. Dupont DeNemours & Co., of
Asamera Inc. The news release reported that the Commission
believed that the acquisition of Asamera’s Denver area refinery
would substantially lessen competition and increase prices for
gasoline, diesel fuel, and other refined products in Denver and
in eastern Colorado, and that the acquisition would lessen
competition in the purchase and transportation of crude oil in
the Denver area. FTC news release issued December 2, 1986,
involving the proposed acquisition by Kidde Inc. of the crane

. (continued...)

bR



n Federal Trade Commission v, Pacific Resources, Inc.. et
~.1‘,3§ the Comnission filed for a preliminary injunction charging
that the acquisition by Pacific Rescurces, Inc. of Shell 0il

any’s Hawvaiian petroleum and marketing assets would
substantially reduce competition in the distribution of gasoline
and other petrocleum fuels in Hawaii. The court granted the
preliminary injunction on November 6, 1987. Subsequently, the
parties abandoned the transaction. On August 29, 1988, the
Comnission accepted a consent agreement for public comment to
settle the chaiges in this matter.

In tvo of the cases in which a preliminary injunction action
vas authorized in fiscal year 1987 and in which the Commission
had accepted a consent agreement for public comment, the
Commission has issued a complaint and decision and order. In

%% the Commission charged that
American Hoechst Corporation’s acquisition of Celanese '
Corporation would substantially lessen competition in the
production of polyester textile fiber in the United States by
greatly increasing concentration and significantly enhancing the
likelihood of collusion among the remaining firms in the
industry. Anmerican Hoechst agreed to divest certain polyester
fiber assets and to hold the Celanese polyester textile fiber
assets separate until the divestiture is made.

In v ,27 supermarket
Development Corporation ("SDC”") sought to acquire Safeway’s El
Paso Division which operates supermarkets in south and west Texas
and New Mexico. The order calls for SDC to hold separate
Safewvay’s El Paso Division until it divests certain of the
Division’s assets. .

The Commission issued a complaint and decision and order in
two other merger cases in fiscal year 1987 in which it had
previously accepted consent agreements for public comment. 1In

24(,..continued)
business of Harnischfeger Corporation. The news release reported
that.fhe Commission believed that the proposed acquisition would
redice competition in the sale of mobile hydraulic cranes in the
United States. '

25 Federal Trade Commission v. Pacific Resources, Inc., et
al., Cv. No. C87-1390C (W.D. Wash. filed October 15, 1987;
preliminary injunction order entered November 6, 1987).

.26 american Hoechst Corporation (issued July 2, 1§87).

27 Supernarket Development Corporation (issued Mar. 17,
1988). '
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,28 the Commission charged that Alleghany’s
proposed acquisition of Safeco Title Insurance Company would
reduce competition in the production and sale of title
information in Cook County, Illinois, and lLos Angeles County,
California. Alleghany agreed to divest either Safeco’s or
Alleghany’s title information plants.

In L’Air Licuide,?® the Commission charged that L’Air
Liquide S.A.’s proposed acquisition of Big Three Industries Inc.
would reduce competition in the production and sale of liquid
gas. Under the order, L’Air Liquide agreed to divest certain
assets, including several air separation gases plants, to resolve
the Commission’s antitrust concerns.

In one merger case in wvhich the administrative complaint was
issued before October 1, 1985, the Commission’s final order
became effective after the Supreme Court denied respondent’s
petition for certiorari.3? In Hospital Corporation of America,
the Commission charged that HCA’s acquisition of two hospitals
may substantially lessen competition in the acute care hospital
services market in the Chattanooga, Tennessee, area. HCA was
ordered to divest two hospitals it had acguired in Hamilton
County, Tennessee, and to terminate a management contract it had
with another hospital in Hamilton County. HCA was further
ordered to obtain Commission approval for a period of ten years
prior to consummating certain future hospital acquisitions.

Although a complete assessment of the impact of the
prenerger notification program on the business community and on
antitrust enforcement is not possible in this limited report, the
following observations can be made.

First, as indicated in past annual reports, one of the
premerger notification program’s primary objectives, eliminating
the so-called “midnight merger,” has been achieved. The
requirement that parties file and wait ensures that virtually all
significant mergers or acquisitions occurring in the United
States will be reviewed by the antitrust agencies prior to

28 Allegheny Corporation (issued September 9, 1987).

29 yprair Liquide (issued July 15, 1987).

30 Hospital Corporation of America, 106 F.T.C. 361 (1985),
aff’d and enforced, Hospital Corporation of America v. Federal

Trade Commission, 807 F.2d 1381 (7th Cir. 1986), cert. denied,
107 §.Ct. 1975 (1987). :
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consummation. The agencies generally have the opportunity to
challenge unlawful transactions before they occur, thus avoiding
the problem of constructing effective post-acquisition relief.

Second, in most cases the parties provide sufficient
information to allow the enforcement agencies to determine
promptly whether a transaction raises any antitrust problems. 1In
addition, over the years, parties have increasingly supplied
information voluntarily to the Commission and the Antitrust
Division. This cooperation has resulted in fewer second requests
than would otherwise have been necessary.

Pinally, the existence of the premerger notification program
alerts businesses to the antitrust concerns raised by proposed
transactions. 1In addition, the greatly increased probability
that antitrust violations will be detected prior to consummation
may deter some competitively questionable transactions. Prior to
the premerger notification program, businesses could, and
frequently did, consummate transactions which raised significant
antityust concerns, before the antitrust agencies had the
opportunity to adequately consider their competitive effects.

The enforcement agencies were forced to pursue lengthy post-
acquisition litigation during the course of which the consummated
transaction continued in place (and afterwards as well, where
effective post-acquisition relief was not possible or available).
Because the premerger notification program requires reporting
before consummation, this problem has been significantly reduced.

. The Assistant Attorney General of the Antitrust
Division concurs with this annual report.

November 10, 1988
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Appendix A

Appendix B

Appendix C

Exhibit A

Exhibit B

Exhibit C

List of Appendices

Summary of Transactions, Fiscal Years 1979~

"1987.

Number of Filings Received and Transactions
Reported by Month for Fiscal Years 1979-1987.

Transactions in Which Additional Information
Was Requested for Calendar Years 1981-1985 and
FPiscal Years 1986-1987.

List of Attachments

statistical tables for fiscal year 1585,
presenting data profiling Hart-Scott-Rodino
premerger notification filings and enforcement
interest. '

Notices of Final Rulemaking, 52 Fed. Reg. 7066
(1987) and Notice of Proposed Rulemaking, 52
Fed. Reg. 7095 (1987). '

Notice of Final Rulemaking, 52 Fed. Reg. 20058
(1987) ..
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Part i

Federal Trade
Commission

16 CFR Parts 801, 802, and 803

Premerger Notification; Reporting and
Waiting Period Requirements; Fina! Rule
and Notice of Proposed Rulemaking




Federsl Register / Vol 82, No. 44 / Fridey. March 8, 1967 / Rules and Regulations

%8 CPR Parts 001, 302, and 803

Premerger Notification; Reporting and
Waiting Period Requirements

aemncy: Federal Trade Commission.
acnowe Final rules. e "

sUMsARY: These rules amend the
premerger notification rules, which
require the partiss 0 certain mergers or
scquisitions to file reports,with the
Feders! Trade Commission and the
Assistant Attorney Genersl in charge of
the Antitrust Division of the Department
of Justics. and to wait s specified period
of time before consummating s
transactions. The reporting and waiting
period requirements are intended to
enable these enforcement agencies to
determine whether s proposed merger or
scquisition might violate the antitrust
laws if consummated and. when
sppropriate. to seek a preliminary
injunctioa in federsl court to prevent
congummation. During the saven years
the rules have been in effect, the Federal
Trade Commission. with the
concurrence of the Assistant Attomey
General for Antitrust. has amended the
~peremerger notification rules saversl
‘mes it order t0 improve the program’s
Hectiveneas and 10 lessen the burden
of complying with the rules. These
revisions are intended to reduce further
- the cost to the public of complying with
the rules and to improve the program’s
eflectiveness.
EPFICTIVE DATE April 10, 1987,
POR PURTHER INFOAMATION CONTALTS
John M. Sipple. Jr.. Senior Attorney.
Premerger Notification Office. Bureau of
Competition. Room 301, Federal Trade
Commission. Washington. DC 20580.
Telephoane: (202} 328-3100.
SUPPLEMENTARY MMEORMATION
Regulatory Flexibility Act
These amendments to the Hart-Scott-
Rodino premerger notiflcation rules are
largely technical or designed to reducs
the burden to the public of reporting.
The Commission has determined that
none of the proposed rules (s & major
rule. as that term is defined in Executive
Order 12291. The amendments will not
result in: an annual effect oa the
economy of $100 million or more: &
major increass {n costs oe prices loe
consumers. individual industries,
Federal, State, or local government
agencies. or gsographic regions: or
significant adverse efTects on
anpetition, employment, (nvestment,
Joductivity, innovation, o¢ on the
ability of United States-based
sntarprises to compete with foreign-

based enterprises in the domestic
mugdmw
expands coveruge ¢ premerger
aotification rules in & way that would
affect small business. Therefore,
pursuant o section 805(b) of the . -
Administrative Procedure Act. § US.C

" 608{b). as added by the Regulatory

Pexibility Act, Pub. L. 96354
(September 15, 1980), the Federsl Trede
Commission has certified that these
rules will not have & significant
sconomic impact oo & substantial
asumber of small entities. Section 603 of
the Administrative Procedure Act. §
U.S.C. 803, requiring s final regulatory
flaxibility analysis of these rules. is
therefore inapplicable.

Paperwork Reduction Act

‘The Hart-Scott-Rodino Premerger
Notification rules and report form
contain information collection
requirements as defined by the
Paperwork Reduction Act 44 US.C.
3501 ¢ seq. Thess requirements have
been reviewed and approved by the
Offics of Management and Budget (OMB
Control No. 3084-000S). Because these
amendments will affect the information
collection requirements of the premarger
notification program. they were
gubmitted to OMB for review under
section 3504(h) of the Paperwork
Reduction Act. They were approved by
OMB on September 20, 1965,

Background

Section 7A of the Clayton Act (“the
sct™], 18 US.C. 18a, as added by
sections 201 and 202 of the Hart-Scott-
Rodino Antittust Improvements Act of
1978, requires persons contemplating
cartain acquisitions of assets or voting
securities to give advance notice to the
Federal Trade Commission (hereafter
referred to as “the Commission™) and
the Assistant Attorney Geaeral in
charge of the Antitrust Division of the
Department of Justice (hereaftar referred
to as “the Assistant Attorney General™)
and to wait certain designated periods
befors the consummation of such
scquisitions. The transactions to which
the advance notice requirement ls
spplicable and the length of the waiting

riod required are set out respectively

subsections (a) and (b) of section 7A.
This amendment to the Clayton Act
does not change the standards used in
determining the legality of mergers and
scquisitions under the antitrust laws.

The legislative history suggests
several purposes underlying the sct.
First, Congress clearly intended to

_ eliminate the large “midnight merger,”

which is negotiated in secrst and
snnounced just before, or sometimes
oaly after, the closing takes place. -

Second, Congress wanted t0 sssure that
large acquisitions were subjected to

i scrutiny under the antitrust
laws prioe to consummation. Third,
Congress provided an opportunity for
the Commission and the Assistant
Attorney Genarsl (who are sometimes
hereafter referred to collectively as the
“aptitrust agencies” or the “enforcement

"} to seek a court order
enjoining the completion of those
trensactions that the agencies deem to

nt significant antitrust problems.

y. Congress sought to [acilitate an
effective remedy when s challenge by
one of the enforcement agencies proved
successful. Thus the act requires that the
agencies recaive prior notification of
significant acquisitions, provides certain
tools to facilitate o prompt. thorough
{nvestigation, and assures an
opportunity to seek a preliminary
injunction before the parties are legally
free to complete the transaction. which
eliminates the problem of unscrambling
the sssets after the transaction has
taken place.

Subsection 7A(d){1) of the ect. 15
U.S.C 18a(d)(1). directs the Commission.

.with the concurrence of the Assistant
Attorney General. in eccordance with §
U.S.C. 551 to require that the .
potification be in such form and contain
such information and documen(ary
material as may be necessary and
appropriate to determine whether the
proposed transaction may. if
consummated. violate the antitrust laws.
Subsection 7A(d)(2) of the acL. 18 US.C.
18a(d)(2). grants the Commission. with
the concurrencs of the Assistant
Attorney Genersl in accordence with §
U.S.C. 853, the authority: (A) To define
the terms used in the act (B) to exempt
additional persons or transactions from
the act's notification ar.d waiting period
requirements. and (C) to prescribe such
other rules as may be necessary and
sppropriate to carry out the purposes of
section 7A.

On December 185, 1978, the
Commission issued proposed rules and &
proposed Notification and Report Form
(“the Form™] to implement the act. This

rulemaking was published in
the Federa] Registac of December 20,
1976, 41 FR 55488. Because of the volume
of public comment, it becams clear to -
the Commission that some substantial
revisions would have to be made. On
July 28, 1977, the Commission
determined that additional public
comment on the rules would be
desirable and approved revised
proposed rules and a revised proposed
Notification and Report Form. which
wers published in the Federal Register
of August 1, 1977, 42 FR 30040.
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cloes of the p-bd.‘l'h:hh
- comment
Commission formally promuigated the
final rulsc and Forms and issued an
Statament of Basis and

sumi-er of examptions from these
requirements Part 803 explains the
wres for complying with the ect
Notification and Report Form,

Changes of s substantive nature have
been made ia the premarger notificstion

E
]

ptioa contained in § 802.20 of
This amendment was

¢
F
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1
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e lpeE
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Sg SEd
%E 1
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i

sdopted some of the suggestions
recsived the comment period but
which were tantially the sams as

the proposed rules, wers published in
the Fodaral Regisier ca July 25, 1982 48

PR 3442, sod became effective aa

1088). .
‘The current se! of changes to the

- premarger notification rules grows out of

the Commission to

sotifications. This dglﬂh:u the focus

of a Notice of Request for Commaents
t

that the Commission published in the
Fedaral uEy&iﬁzcﬂ
a2 The Comments

outlined four approaches 1o reducing the
burécnelthcuodﬂuﬁoa:wv
the

m:
rules by

securitiss,
On September 34, 1888, the
l-gin;r F? m’m
. 50 FR 3742,
amendments sccompanied

eccurring

The Commission has deferred final
sction on: The proposal to require
reporting by owners of interests in
“scquisition vehicies™ (Proposal 1 of the
September 24, 198S, proposed
amendments): the proposed exemption
of cartain asest acquisitions. including
the acquirition of current suppliss. sew
dursble goods. and some types of resl
eststs (Proposal 5} and the proposed
increase in the “cantrolled issuer™
threshold that would have expanded the
exemption for transactions velued at $18
million or less in § 802.20(b} and for

- cartain foreign transections described in

§ 802.50 and | 802.51 (Proposal 8).

Ths Commission has decided to adopt
two approaches 1o narrow the coverage
of the rules. Section 802.35 will axempt
the acquisition of an employer's voting
securities by ceriain employee trusts.
Also, the aggregation of § 801.13
have been modified to reduce the . .
sumber of successive asset acquisitions
hvolvinﬁ:bc same parties that are
reportab)

In the Seplamber 24, 196S. proposed
amendmaenta, the Commission also .
proposed as & burden reduction messure
expanding the permitted scope of
tncorpocation by reference in response

ty .
fmplementation of this proposal would
entail significant start up costs and
require an ongoing commitment of
fesousces {0 assure that filings could be
fully reviewed within the statutory time

In view of the existing
permission to incorparate by refersnce
and given aarent budgetary
stringencies, the Commission believes it
Is not appropriate at this time to
undertake the kind of pew program
envisaged by the proposed rule.
Altbough the proposal to expand
fncorporsticn by reference is not being
adopted. the Commisaion has adopted
ssveral other proposals that bave the
effect of reducing the burden of filing the
Notification and Report Form by both -
decressing the amount of information
required and narrowing the scope of the
search for that tnformation.
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g any
sequantial thresholds for reporting
increased holdings of voting securities.
The Commission continues to find that
an increase in the percentage of
securities held by & person may have
competitivesignificancs.

In sddition to expanding reporting
exemptions and reducing the
information required by the Form. the
Commission has_also decided to reduce
the burden of the notification program
by sdopting several amendments thst
clarify the meaning of the rules. These
largely codify formal or informal
interpretations of the Commission stafLl
These amendments include: A method of
calculating the asssts of an entity
without a regularly prepared balance
sheet a method of calculating the
cmnun of voting securities a person

ids: the requiremaents for giving notice
a0 ocquim;li modthc time \tvhca.lh
statutory waiting period begins for
formation of joint ventures: and & series
of changes to examples in the rules to
reflect prior amendments to the rules.

As mentioned above, the Commission
has also addressed one matter in these
smendments that is unrelsted to burden
reduction. The Commission has adopted
8 proposed amendment that deletes the
exemption from ngorun; in § 802.70(b)
for acquisitions subject to the prior
approval of ¥ Commission of a Federal
court. This changs will facilitats the
sdministration of the premerger
notiflcation program and is expected to
increase the volume of notifications only
ms-ginal'y. This proposal did oot draw
any sdverse comment.

comments proposad that the

Commission provide additional
exemptions. Ona of the comments,
comment 22 urged that the size-of-
wransaction test tn § 802.20 of the rules
be amended to exempt all acquisitions
of less than 30 million. The 1982 Request
for Comments had discussed raising the
statutory 815 million minimum size-of-
transsction criteria of section
7A(a}{3)(B) to $25 million. This

tiscussion was premised in part o
statistics from transactions in 1981
showing the enforcement agencies had

demonstrsted & lower level of interest in
wansactions of less than $2$ million. It
became clear from statistics covering
1982 and 1983, however, that the pattarn
of lower enlorcement interest did aot

pursued spprosch. Comment 14
suggestad that § 8028 be amended 40
exempt scquisitions of less than 10% of
the shares of a8 air carrier, even thoogh
scquisitions at that level do not require
the prior approval of the Department of
ton. Comment 20 suggested
more that the Commission
exempt all acquisitions of less than S%
of the voting securities of en {ssuer. The
Commission will coasider whether these
suggestions are justified. The
Commission welcomes these and any
other suggestions sbout the
sdministration of the program.

Comments

The comment period for these rules
was originally scheduled to ead on
October 24, 1688, but was extended by
Commission action to November 28,
1988, The following commaents were
feceived:

Mo | Oste ot Orgwization
1{10-21-08 | The RAEEF Funds. s
2/ 10-23-85! Anderson, ARasymord &
3| 10-23-08| Callomia Feceral Savinge
and Loan AssoCistion.

4{ 10-23-85 | Debovoiss & Pimpion.

8| 10-31-85] Nationsl Associeson of
Manutactren. ,

@] 11-07-85| Shett O Compary.

71 11-10-88 | Asscciation of the Bar of he
City of New York, Corrit-
90 On Amitrust and Trede
Reguiation.

8| 11-19-88] Colcwel Banker Commercial
Grouwp, inc.

9! 11-22-85| Astng Comparsen.

10| 11-28-85 | Exxon y

11] 11-27-88| American Councll of Lile I

12 11-26-85| Masonal Rearty Commitise.

13| 11-20-08| Siste Teachers Retrement

of Oreo.

14! 11-27-85| Texsa Air Corporation.

18] 11-27-43 | Ropes & Gray.

16| 11-25-85| American Bar Associston,
Secson o Artwust Law.

171 11-26-08] imemationsl Counct ot

18! 11-29-88] Sulivan & Cromwel.

19| 11-29-85! Wel, Gotshal & Manges.

e L “:"m 3

21| 11-25-88| Trammel Crow Compary.®

224 | 12-09-88 | ITT Corporation.

23'{ 01-13-88| Zaremba Corporaton.

241102-13-86! Eocon Corporstion. -

No | e of

Attorney Ceseral. promulgates these
smandments to the premerger acufication
rales pursuant (o section 7A(d) of the Clayton
Act 13 US.C. 18a{d). as edded by section 3N
of the Har-Scott-Rodino Antitrust
improvements Act of 1978, Pub. L. $4-438. 80
SisL 1300

1 Section 801.21(e) Total Assets of a
Person Withowt o Regularly Prepared
Balance Sheet

Amended § 801.11 codifies g
longstanding informal position of the
Commission staff that a person without
o regularly prepared balance sheet
generally should not include funds used
to make an acquisition in determining its
size. This issue arises primarily in
coanection with newly-formed estities.
pot controlled by any other entity. that
have not yet drawn up a balance sheet
Under this rule. if such an entity's only
assets are cash that will be used to
make an acquisition and securities of -
the entity it is acquiring. it generally will -
not have to file for that scquisition
because it will be deemed too small to
meet the act’s size-of-person test This
rale is (ntended to limit the coverage of
the premerger rules to those situations
when an antitrust violation is most
likely to be present. that (s. when one
business entity of a substantal size
acquires another business entity of &
subetantial size. The basic rule ls
explained below. The rule also contsins
an sxception whan the entity acquires
assets or voting securities of more than
one person.

The Purpose of the Rule

A potification must be filed prior to an
acquisition only If the scquiring and
scquired ns meet! the minimum size
criteria of section 7A(a)(2) of the act. In
general. the act requires one of the
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stated that acquiring persons should not
include as assets cash or loans that will
be used to make an acquisition. The
posiion and tearmecniss T
position o (es

§ 801.11(¢}. The new rule does not alter
the manner in which firms with
determine whether they meet the sct's
size-of-person criteris: as provided in

§ 801.11(s) through (d}. they continue to
be governed by regularly prepared
statements, which may or msy not
Include such cash or loans.

The distinction between the
ulmﬂauml:l ;:;'t:’ for wlr?d“balu
entities wi y preps ce
sheets and those without them is based
on the difference in their competitive
significance end on the cartainty and
simplicity of the 1978 balance shest rule.
First, the size of an acquiring person can
provide some measure of its competitive
importance, and the sct reflects
Congress’s conclusion thet the amount
of 52!:s and sasets are wseful
meziorements of size. These size
eritsiia can be misleading however,
when a to r:‘amin ﬂﬂ:IhM
regularly prepared balance sheets,
which are generally sither newly-formed
entities o shell corporations being used
to make an -T‘inmon. Such entities
typically have had no sales and

ty Bave no assets other than the
cash or loans used to make the
Scquisition. Thus, when they are not
controlled by any other entity, the
&cquiring person has no competitive
presencs. In such instances tg:
8cguisition doet 8ot combine businesses

- purchases assets o¢ voting securities of

more than one person, an
anticompetitive combination could
result. For that resson. § 801.11(e)
includes an exception that requires
counting cash, loans, and securitiss in
though : ght be argued tha
Al it might t
operating companies with regular
balance sheets should also be directad
to deduct from their total assets any
cash or loans earmarked for making the
acquisition and any securities issued by
the acquired person, the Commission
does not believe it sdvisable to do so.
First. to direct that such deductions be
made would require many persons te
prepare a new balance sheet to
determine lhanr:lmbgny of bow
scquisitions. Rules explaining o
z'pcn that balancs sheet would
troduce needless complexity (nto the
process of complying with the rules. o
problem that the Commission largely
obviated when it promulgated the
existing satements rule of
lwl)fl (see 43 FR 33473-33474 Quly 91,
1978
Sacood. holn:ﬂ instﬁeu. the @
epplication 801.11(s) through
Sutomatically reaches the same result
for ongoing com as § 801.11(e)
does for newly-formed and other
ponoperating companies. Loans made o
ongoing businesses for the purpose of
making an scquisition are normally
made just prior to consummation of the
uguumoa 133 are m::n aot
reflected on the person’s last regularly
R
paragraphs (a
uuf; are not included when
calculating an acquiring person's total
assets. *
Finally. the Commission regards the
mdlcubﬂlty and conveniencs of the
ance sheet approach as valuable
oven If it results in amall inconsistencies
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but merely changes the ownershipefs @ s person’s sizs. The
single angoing business: it therefore spproach the vast majority of
eannol reduce competition. Accordingly, firms t0 rely on sheets 0
the Commission has concluded that mo detarming whether they bave an
purpose is served by requiring such sbligation te fils sotification. Businesess
acquisitions to be can quickly determine from existing

Similarly, when an entity thst is aot records whether they must {lle and that
&R operating company scquires voting determination can be reviewed quickly
securitiss of ons persoa ia severs] and objectively by the enforcsment
sequantial trensactions, its prior agencies. This conveniencs outweighs
possession of other secarrities of that the value of trying to make more precise
person generslly does not echance the or more uniform calculations of the
anticompetitive potentia! of the dollar size criteria, which are at best
transaction. The already scquired only very preliminary measures of
securities do not constitute an competitive significance. Accordingly.
independent business that, whea " the Commission will continue to require

- combined with additional securities of ongoing businesses to determine their
that issuer, could lessen competition. sizs on the basis of regularly prepared
Only one business is being bought. balancs sheets.
However, If the scquiring entity Section 801.11(e)

.. General rule. Section 801.11(e) states
that it spplies only when the person
does not have a regularly prepared
balancs sheet. This section applies only.
10 entities ot controlled by any other
entity. and as & practical matter, it
applies primarily to newly formed
entities that have not yet drawn up
balance sheets. Persons with regularly
prepared balance sheets are still
required to calculate their size in
accordancs with paragraphs (a) through
(d) of § 801.11. Section 801.11(e) siso
does not alter the method set forth in

§ 801.40(c) for determining the size of a
joint venture in its formation
transaction. Subsection (e)(1) sets forth
the general rule that assets including
cash or securities are always included
on & person’s balance sheet. except for
cash that will be used to make an
acquisition, securities issued by the
acyjuired person )fo.r;dn entity within the
acquired person expenses
hﬁdonhf:o the acquisition.

This exclusion :oatmun \I.l:.:ﬂ the
acq person has a regularly
mm balance sheet For example. if
8 newly-formed person buys veting
securities of a single acquired person in
8 series of scquisitions, that series of
acquisitions will be treated the same as
& single acquisition of those voting
securities. Neither the cash to be used to
acquire additional voting securities nor
any securities of the same scquired
person already held by the acquiring
Mm counted as assets \a:'d.l the

person prepares its first
regularly prepared balance sheet. Thus,
even if an person without
ncuh:‘lz‘mcnd lance sheet
sccumulated $200 million in voting
securities of one person in & four-month
period. it would not mest the size-of-
person lest in acquisitions of that
scquired person’s voting securities as o
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vesult of holding those $200 millios of . joiat vanture is considered an scquired
oting securities until it bad & perecn. and § 801.40(c) sew forth & .
mndbdnauhﬁ- rule that is used in calaulating its.
Is contrast. the rule treats sequantial in the formation transaction. This
asset scquisitices differently. Aseets ealculation includes. inter alia, all
must be reflected on the scquiring assets contributed of to be contibuted
cnuty‘lbdua’nbntunnqubq o the venture plus any credit that any
m.amd.mmmam moammuthhmmm
by & previously aca-opersting entlty, agreed to extend and any obligatios
saliks the infusion of cash into such an of the joint venture firm that any
umyndunhlhquh(ﬁoadl contributor has agreed to guaranise.
portion of & person’s voting securities, Unlike the calculation in § 801.13(e){1)
mnpmmlthuubmhnmtolu this test does not exclude cash.
opersting business. Purther purchases Accordingly, § 801.11(¢)(2) provides
sssats. even from the ownas, can that the assets of an scquired person
thus be tantamount to the combinaticn without a regularly balancs *
of discrete businesses. sheet ordinarily all assets held,
The first two examples illustrate the and that in the formation of a joint
gen«dwnyhvhid\lm.u(c) venture or other corporation. the

measures size. Example 1 {llustrates the
application of paragraph (e} when only
cash ls used in the acquisition. Example

2 illustrates the application of the rule
when the scquiring person has
on to the general rule. As

explained above, the exclusion provided
in § 001.11(e] is appropriate because
transsctions that may poee an antitrust
concern are those in which two or more
entities of significant size combine.
When an éntity without & regulariy-
balance sheet acquires asests
or voting securities of two or more
two or more entitiss of
ificant size may be combined:
therefors § 801.11(e}{1) requires separuts
size calculations by the scquiring eatity
“for scquisitions of each scquired
person.” This means that if the entity
will scquire assets or voting sacurities
dpmoAudolmB.Mh
dcmuﬁnlngvbcthc“hhmw
1o bave to report the scquisiton of AL it
mast include as part of its total sssets
the cash it will use o scquire B and any
securities of B it may bold. Similarly. im
measuring its size to determine whe
#t must report the acquisiticn of the
entity must include the cash it use
t0 acquire A and any securities Al
mybdd-tunphcmuutnlh .
calculution of total assets when the
aequé:in;mﬁqumuhm(am)

eime

mon-opersting entities without regularly
balance sheets are not created

" or used for the purpose of

. becoming
scquired persons, and ths Commission
hmwmoluynndwdnqndd
treatment 1o such entities whea the
situstion arises. The one exception of
which the Commission is awars occurs

ia coanection with the formation of joint.

‘wenture corporstions under § 80140
Under § 801.40(s}, the newly-formed

BPP T PTG 22 f LS P § Y, e

size test of § 801.40(c) governs. In either
case. the exclusion of cash and voting
secarities provided in § 801.12(eX1) does
aot apply to scquired The text
of § 801.11(¢) has bewn altered in the
final version of the rule to reflect the
selationship of the asw rule to § 801.40.
Modiﬁeotiomo!mpmpmdmlt
The Commission has made two other
modifications of the proposed version of
§ 801.11(e). Tha final rule bas been
changed to make clesr that funds esed

competitive Example
illustrates the exclusion of scquisition-
related expenses. The language of
.ubymp:gh (eN1)ii) of the rule bas
also been changsd alightly for the saks
of clarity.
Cooupents. Several] commants made
t oc tmplicit referencs o
§ 801.11(e). No commaents abjected
ruﬂl pupose of the rule, end some
16, 18] specifically endorsed the
rosch taken in tha rule. Therefore,
the Commissioa has promulgeted
§ 801.11(e) in substantially the same

form as proposed. .
Mot of tha comments dealing with
§ 801.11(¢) revolved around its
relationship with proposed § 8015, the
=acquisitioa vehicle” rule. Commant 2
< the view that taking the
opposils approach. L. counting cash
and securities in thase circumstances,
could eliminate the need for & rule ks
proposed § 801.5. As stated above, the

Commission is coatinuing to examine
the best way 10 deal with the problemas
the “scquisition vehicle™ was
intended o address. Whi reversal of
the sppeoach taken in § e01.13(e} would
address these problems and bas not
b-rulodwluopaibh»luuu.&
Commission does not believe it is Likaly
that it will ultimately adopt an
scquisition vehicle rule that will require
scquiring companiss witbout balance
shests (o (nclude cash s an ssset. .
Comment 16 suggested that the term
;l.nudd ou:ﬂmg‘u;h&:wpand in
poood ] to
‘Nma sbeet.” The comment noted
that the rule deals only with balance
sheets and bas no effect on & person’s
statement of annual income and
expenss. The Commission has adopted
this suggestion.
2 Section 801.12(b}-Colculating
Percentoge of Voting Securities To Be
Held or Acquired

Section 801.12(b) sets out s formula by
which persons are to calculate the
tage of voting securities of an
¢z that they bold ot will hoid as a
result of an acquisition. This
amendment, which codifies an informal
{nterpretation by the Commission stafl,
modifies the formula to reflect more
sccurstely the amount of voling
influence ona person has over another
whers the acquired person has issued
separats classas of voting securities
with different votirlg rights.
The voting strength formuls is
{mportant to the administration of the
rger notification program. Several
concepts in the rules and in the act
turn on the percentage of & particular
company’s voting securities another
person holds. Far inatance. & person is
deemed to control a corporation whan it
bolds at least SO percent of that
ration's voting securities
(§ 801.1(b)): the proper aotification
threshold is usually determined by the
percentage of voting securitiss held
(§ 801.1(h)): and the “{avestmant oaly™
examption is available oaly for voting
securities holdings of 10 percant or less
(oection 7A(c)(9) of tha act and § 802.9)
Accordingly. It is important that
determinations of the percentage of
voting securities beld reflect the sctual
powsr of the persoa bolding the shares
and be made an an objective and
readily sscertainsble basis.
The formuls in § 801.32(b) of the
| rules directed an acquiring
to divide tha numbar of votes for
directors that it may cast afterthe :
scquisiticn by the total number of voles
for directars that aayone may cast after
the scquisition. la many cases the
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sesulting retio sccurately portreyed the  power ever rach clase the proportion  the degree of coatral st from
mdhﬂm:‘wuhdm dlhmdnmbcddbi'namﬁnt ings of voting securities, but no
the acquired firm. s some instances. oach class may elect In the comments sddressed the point. The anly
Mowever, the literal spplication of this the percentage of voting comment (16) that mentioned the issue
formula significantly misrepresented the securities held by Y would thes be 8t all simply endorsed this revision of
voting power of the buyer. This &tuﬂmdbymhﬂomlu-_ujr. § 801.12(b) as proposed. The
discrepancy sccurred when there wers Nusmber of votes of class A stock beld by ¥ 2 thus has concluded thst !
m&mdvmnemm‘M divided by Total votss of class A stock  this revision is prefersble to an - |
sne class of voting bad voting times Directors electad by clase A stock dwmmm:mhtmmnm |
rﬁmuhmm divided by Total sumber of dirscters mmmlyhmmm
o petesirre (nguscos by sovisins N ber o votes iy The Come has promampated

o of of . 8pply. ssion bas prom
mﬂmaﬂﬂuﬁmnmﬁhm wm.md'...".'.??..‘.".‘.l’l this amendment in the same form as
sumber of voies that each clase of stock tmes Directore elected by class B stech
may cast by the number of directors that divided by Total sumber of directers 2 Section 801.1% Aggregotion of Assets
eech class may alect. In this Example 1 following new § 801.12(bX1) cur e

exist and that esch class may slect
different numbers of dlnctmm b
The ing example tllustrates
Mhumc literal spplication of
hntur in the original rule. Assume

31

tage of X's voting securities held
gYnh:t!u o

been 100 divided by 1.100 (the total
sumber of votes for directors thet may
be cast) or about § percent. Using that
Jormula, Y's scquisition would not have
crossed the 18 percent threshold:

the acquisition would be
bcbwthduuholdfet&c'nddy!u
the purpose of iavestment” toa of
section (c)(9) of the act sincs it would
8ot have exceeded 10 percent of X's
securities. And since Y would aot
S0 percent or more of X's
e T
presump con 801, 1
would not bave applied.
Revised § 801.12(b){1) calculates,
more realistically, that company Y bolds
€0 percent of the voting securities of
company X. It ‘r;gtct:’ Y's influence
More accurete s 8 new
hmuhhtﬂm& iy

ver, since the number of
ors each class elects can be
ﬁﬂm:;bohdiﬂduﬂnﬁam

applies this formula to that hypothetical

ocquisition.
The 1878 version of § 801.12(b)(1)
referred to voting securities that

“presently” entitle the bolder to vote for
dinctmymn

was

intended 10 make clear that convertible
voting securities were ot included ta
the computations in that section. Since
the Commission is sot the
treatment of convertible
securities, the term, which been
inadvertently daleted in the
rule, has been restored to the fnal rule.

Although ths revision tn § 801.12(b) is
8 major improvnent fn many
situations, the Commission recognizes
&clkdouaotdnypdndbohnyh
degres of

influence over & corporetion’s -

acuinlion o bertiog o b

oa or

securities. For example, boldings of
voting securities can be subject to
oconstraints that increase or doenn the

cumulstive voting rights, voting trusts or
Agreements. supermajority provisions,
and convertible securities.

The Commiasi

ascsrisinable in moet instances. Soch
certainty of application was an essezitial
consideration in the formulation of the
prem notification rules, which rely
::.m:r:’ and tn the first instance on

iness entities being able to identify
for themselves whether they have an

obligation to file potification.
The Commission solicited sugpestions

' dnmmamﬁodfaeﬂaﬂnﬂn.

end Voting Securities -

Sections 801.13 and 801.1¢ state the
circumstances under which parties must
aggregate their purchases of voting

.securities and assets from the same

person (o determine their obligations

“wnder the act and rules. The purpose of

aggregation s to trest acquisitions that
are split into separate transactions the -
same as acquisitions that are
consummated {n 4 single transaction.
The 1878 aggregation rules sometimes
sequired ated and burdensome
reporting of even small asset
acquisitions that had no anticompetitive
potential For example. the 1978 rules
fequired the aggregation of two asset
percheses from the same person if the
purchases occurred within 180 days of
M't"ummug — ed and
y report
the secopd was very small A similar
problem arose whez a small purchase of
ssests followed & ble scquisition
of voting securities. To reduce this
problem. amended § 801.13 eliminates
&ggregation when the later acquisition is
&8 asset purchase, as long as the earlier

mmﬁmvnﬂaneﬂm.lub)
required o uiring ts t0
uddtlnnjm du::quuu :;.uind

example. & person that had previously .
mﬂnd §8 million of & company's stock

8 year later planned m p se $8
million of assets from the same

company had to file notification prior to
the asset purchase (assuming that the
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tion was otberwise reportable).

“bese results are not altared by this
sendmenito § G013

The 1978 aggregation rules did aot,
however, work well in other
e o] coxcised parsons
cause acquiring scquired persons 0
fils multiple notifications for oy .
transactions. Oocs & person mads &
teportable acquisition by buying more
thar 115 million of another person’s
voting securities or assets. the
wﬂuuﬁumwmm
the inclusion of the prior transaction)
often meant that any additional asset
purchase. however small. would also
satisfy the act's size-of-transaction
criteris. Consequently the transaction
would again be subject to the
sotification and wailing requirements of
the sct (unless otherwise exempted).
The Commissioa that
repeated filings could be quite
burdensome (o the parties in such
mmmm;’um.m
purpose was served by recei
subsequent report foe the small
trsnsaction.

The new ruls alleviatas this burdan by
creating a separate reporting obligation
for each cluster of transactioas that
amounts 10 an aggregats $15 million.
,Mcnummmwmhuha
~wported. the parties are oot required to
“Sport subsequent.asset acquisitions
wnti] they again amoust to $18 millioa in
the aggregata. With this @odilfication,

arise when the later transaction is an
ecquisition of voting securitiss oaly.
Under § 901.13(b)(2}). an eariier
scquisition of assets is oaly aggregated
with s subsequant asset acquisition, not
with s later tioa of voting
securities. In tion, in s series of -
acquisitions tnvolving oaly voting
securities. § 80221 exempts from the

npoﬂirgor:‘qunnmu scquisitions
excapt that meel or exceed the
sotification thresholds defined in

the same form as One
comment (18] suggested three technical

reported. This suggsstion seems sound,
and the Commission has adoptad it

The secood suggestion is that new
§ 001.1{s }{3){Li) explicitly reference
§ 80221 (examption for subsequent
scquisitions of voting securities that do
wuadchltbnthmbom.m
Commission believes that the
rdadouuavitb!'::ahdnr.
Nevertheless. to & any possible
confusion, explicit reference to the
exsmption has bees added to
§ 0LI{a )(3Xi).

The point raised by the comment
is outside the scope of this rulemaldng,
The commaent asserts that the 1978

of § 801.13 falls “short of [its]
~ of requiring eggregstion of
assat acquisitions between the seme
parties ocaunrring within 180 days of
esach other. The comment suggests
intended to make § 801.13 more
consistent with its stated goal Since the
chtuiudinthtmuuwh

s useful suggestion, the Commission
will study it and will, i appropriata,
:cpouldnaphlm.uhd-

ture.

4. Section 802.38: Acquisitions by

Employee Trusts

S e e
provisions seq an

on:‘l:yu'uoumnwﬁu-byn

employee trust pursuant to an Employee

Stock Ownership Plan (“ESOP”) ‘

Frequently a pension plan, profit sharing

" plan. or boaus plan that an amployer

organizes as an ESOP acquires shares of
employer's stock on bebalfl ofits .
employees. The plaa typically bolds the
shares in trust for the employess. The
original rules did 0ot sxempt sech
scquisitions of the employer’s voting
securitiss even in the case of an ESOP
that the employer coatrolled by baving
the con right o designata its
Wustes or trustees. This naw ruls

des such an exemption. It does not
exempt acquisitions by ESOPs of voting
securities of parsons other than the

e

the 1978 rules, acquisitions of
an employst's securities pursuant to an
ESOP ware likely to be subject to the
sotiScation requirersents of the act.
Soch acquisitions are often large enough
to satisfy the $15 million size-of- :
transaction criterion of section

however. becauss the ESOP is not
within the samse rruaa ss the employer
“by reasos of boldings of voting
securitiss.” No other exemption spplied
woder the origioal rulss.

The conclusion that some ESOP
transactions should be exampt is based
oa the distinctive characteristics of
ESOP trusts. If complets ownership of
voting securities. rether than just voting
rights. were attributed to the individual
employes beneficiaries of the ESOP,
such scquisitions almost cartainly
would be 0o small 1o meet the $10
million size-of-persos and $1$ million
size-of-transaction criteria of the act If
ths securitias werse held by an entity
that was controlled by the employer “by
resson of holding voting secunties”
rether than appointing trustees. then the
.transaction would be exampted by
§ 80230 a9 an intraperson ransaction.
The rationales for oot requiring small
acquisitions to be reported and for
exempting intrsperson transactions both
apply to an ESOP trust's scquisition of
an employer’s voting securities. The
Commission has therefore created & new
exemption for such scquisitions based
on the mixturs of stock ownership
charactaristics of ESOP trusts discussed

- balow.

Acguisitions of an employer’s
securities pursuast to an ESOP
represest an inexpensive source of -
financing for the smployer because the
ESOP is accordad advantageous tax
treatment when the securities are
scquired with borrowed money. See
generally 28 U.S.C. 401 #f seq. For this
reason, the employar, pot its employees.
generally initiates the formation of an
ESOP. In doing sa. the amployer
typically retains the poiwer to sppoint
and remove the trustes who manages
the assets of an ESOP trust, although the
frustee may hava the sutharity to
sppoint 8 co-trustes as the custodian far
the voting securities. Once & trust is
sstabliabed by & publicly held
corparation, the employees. not the
trustees, vots the employer securities
hald by the trust that are allocated to
their account. 28 U.S.C. 408A(e)(2). The
trustees. howevar, often retain the
powaer to purchase and sell the employer
securities.

Under § 801.1(c)(3). the ESOP trust,

9A(a)(3)(B}. Furthermors, the ESOP trust  like any trust. ls deemed ko hold the

changes. First, the comment suggests is likely to meet the $10 millica size-cf-  employer securities. For most A
that § 00113 explicitly require that the c::ou criterion of section 7A(s){2) frrevocable trusta, this result serves to
eariier scquisition was In fact use the trust is ordinarily guard against & posaible antitrust
ot merely "subject to the filing and considered to be cantrolled by the problem because trustees usually bave
waiting requirements of the scL.” This employer and must, pursuant to - certain indicia of benaficial ownership.
change woald require a person to § 801.1(a)(1). include the total assets and  including the right 1o vote and the
continue to uwcﬁt; jor asset annua! net sales of the employer in suthority to dispose of all securities.
nrchases {f they Eﬂ reportable datermining its eize. The Intraperson Prom an antitrust viewpaint, therefare.
ander the act but were not actually - - exemptiaa in § 802.30 does Bot apply. competition would be threatenad if &

e e
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20a-ESOP trust scquired subetantial mmumaum valuniary settiaments of antitrust
Mlocks of veting securities of the {liustrates that voting securities lasued sctions by annscassarily requiring
enployer and of & competing firm. Iif aa more thaa one entity (but aot more public disclosures of information sbout
E30P trust were 10 hold securities of than one person) uuquﬂ!y for the scquisitions. As 8 consequence, the
both the employer and & sxsmption. The acquisition mnplo Commission has concluded thet the
compasy. however, the two sats fs »ot axempt because the iasuer administration of the premerger program
secyrities would not necessartly be ldtbn&omphnrwncuq would be better sarved by eliminating
voled by the ESOP trust. In ¢ publicly within the person of the employer. the exemption.
beid company, the employees would The Commission considered as Previously, § 802.70(b} exampted an
typically vois the securities of their alternatives means of exempting entire scquisition from the requirements
empleyer. Consequently, ons wsual smployee trust scquisitions either of the act I{. pursuast 10 an order
situstion that causes antitrust CODCHID= the intraperson exsmption I8 gatered in an actice brought by the
the possibility that one eatity might § 802.30 or changing the definition of Ccnnhdaacﬂumtd
cestrol two competing firms—d{s unlikaly “bold™ in § 801.1(¢). The Commission Justice, the scquiring persos
te pose a problems when an ESOP holds  fejected both a for the reascons nqdndwobumam'ddh
the sbares of both the employer and of ¢ Stated in the Notice of Commission or a federal court prior to
competing firm. Rulemaking published on Seplenber 24 paking an acquisition. For example,

Nevertheless. an acquisition by an 1968, 50 FR 38700-38781. diversified coxzany engaged in both the
ESOP trust of & competing firm's voting Comment 18, the only one that deall  pober gnd the coment businesses
securities could restrain competition ia with this pointed out certain might. as a resuit of an acquisition of 8

other ways. For exampls. an employer
that controls the trust by retaining the

competitor. The existing rules
recognize the possidility of axercising
influence the power to t

persoa coatrols an entity if it bas the
n.Mlo Muluqu&c
direciors of s carporstion, or in the case
of unincorporsted entities, of individuals
exarcising similar functions” (e g.
Sustess]. Accordingly, whea an
employer controls the trust, the
employer (s considered the scquiring
person and must report the trust's
scquisition of shares in another firm.
Because this easures that the
m&:ﬁwhpﬂumdmddu

firm’s voling securities will
contioue to be reviewed, the
Commission does not believe that it is
to make the scquisi

The examples emphasize that the
exemption applies cnly 1o the
acquisition of an employer's voting

difficulties that may arise in de
whether an ESOP trust is controlled by
the employer. The comment noted that

some ESOP agreements provide that the

collective aining representative of
the employ neficiaries of the trust
nyhvumwmnpbyc‘c :
appointment or removal of the
mtn(o).%cthcm:.gwofnw
dilutes the employsr’s inflluence over the
trust 50 a3 {0 negats the element of
coatrol of § 801L1(b) is a factual lssue
that will nsed (o be determined in sach
instanée. The comment also pointed ot
that some ESOP.trustees appoint a

custodian, sometimes designated asa .
.trusiae or co~trustes, for the voting

socurities held by the trust. Again, the
question of control under these
mmh.bmmhlwm

"La net‘uhmom ol com

ﬂwoddwhawmubwb
such acquisitions in the calculations
under § 801:13. Such aggregation can be
avoided by listing § 80238 in

§ 801.15{(a}{2). and tbat section bas been
amended sccordingly.

& Section 802.70(b}: Acqunsitions

Subject to Prior Approval

wm ST -u"gn had
tsd from the notification and .

"“;;":.‘u?.?.“"m."": uies price sppeoval

foq ap
I:cho Federal Trade Comm.(uia:;'by
Soncluted that cthough (e peincipis of
|

this rule—to dhin::‘ duplicative

adtification requiremento—was sound,

the rule eould wall have troublesoms

practical effects for both the

. enforcemant agencies and the partiss

subject 10 an order. The Commission
wants to assure that the rula, which
exempted only & few transeciions esch
yoat, doss sot create & barrier ©

cement firm, bave become subject o o
prior approval order it to

submit all future cament acquisitions for
review. The company. when
eumnplcnn; s subsequent cement and

Jumber acquisition, would have been. .

required (0 submit both the cement and
lumber portions of the scquisition for
spproval under the order.

When the § 802.70(b) exemption
existed. the enforcement agencies were
required to Lusist upon their right to
feview under a prior approval order sl
portions of s transaction. not merely
those portions relevant to the order.
Howaever, this position coald. in some
instances, become an obstacle to
obtaining consenscal orders with
companies because of the public
disclosure procedures that are s part of
prior approval orders. In contrast o the
confidentiality required by saction 7A(h)
of the act foruﬁﬁnny under the normal
premarger notification program. review
under an ordo&;y‘pnully n?v.unln the
perecn requasting approval to place an
the public record business information
damonstrating that the ne&‘uuon is not
ladcn&potiun. Thus. in : th

previcus paragraph. the
divensified company would be required
to disclose information about the
iunbc as wall as the cement, business.

The Commission is concarned that the

m of such broad disclosures of

information might
uanecassarily provoks a company to
tuasist an order settling an antitrust
matter.

The Commission considered two
approaches 10 this problem: (1) To
tequire concarrent notifications
under the srder the premerger
sotification program. or (2] to require
separste notificatioas far different
portions of an scquisition—thoss that
will be reviewed within the terms of the
order and those that will be reviewed
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under the sormal premerger sotificstion When first proarulgated. § 803.5(s) “woting securities thresholds of § 801.1(b).

wrocedures, The latter resolution. required the scquiring person o disclose  From this statement and from
‘though logically superior, could fa the notice to the issuer, among other  knowledge about its own voting
.oquire extremaly complex definitions to  things, the identity of the scquiring securities, the acquired person will have
include all transactions that might be person and the sumber of securities of & basis for determining whether it bas &
relevant to the order. Such definitions oach class to be acquired. Because some  sotification obligation. g
oould result in some transactions being  acquiring persons could not stata their Ths requirement that the notice
placed in the wrong category-and quits imtentions in terms of sumbers of faclude nonvoting securities has been
possibly would result in othérs not being  decurities to be acquired. the daleted because they do not affect the
sdequately reported undae sither Commission, by formal interpretation o8  potification obligation.
procadure. . December 22, 1978, permitted such Credibility of the ocquisition plan.
© Accordingly, the Commission has persons to state instead which of the This amendment will also aid in
decided 10 eliminate the exemptioa. This thresholds of § 801L.1(h) they fulfilling the second objective of
changs will oot significantly increase intended to meet or exceed. § 803.5(a}—to provide evidencs of the
the aumber of filings (fewer than @ This interpretation did not. however.  geriousness of the acquiring person’s
dozen transactions were exsmpted sddress & different problem in the 1978  pian of sction. The antitrust screening
under § 802.70(b] in 1984], nor the version of § 803.5(s). That rule required  process initisted by the acquiring person
burden of compliance. since & Arm the acquiring person (o state only the requires the expenditure of significant
would in any case have compiled much  sumber of securities (o be scquired 88d  pggources by the issuer and the antitrust
of the information required for its ot the aumber that would be held a3 8 ggencies. The rule therefore requires
premarger filing in order to comply with  result of en acquisition. Since § 801.13(8)  thet the acquiring person provide
the prior approvel order. The requires the acquiring person to evidence that it intends to make &
Commission has decided that om aggregate the voting securities it plans  penqreble transaction and is not merely
balance. the sdministration of the t0 scquire with all voting securities of coasidering the possibility of making
notification program and the  the issuer that it already holds. itis this o The evidence required falls into
e S imtantig the snepton. i g stlisation lf o socirng  Uires categories: '
ting tos obligation. ini
contained l& § 802.70(b}. No comments bh:fd w&:tmﬁd lltgld.inp lnlthc Ng!??h‘l:t:‘mt ,‘:‘3 the acquiring
sddressed this uer before the acquisition. mers: make —
The considerations underlying this stating the number of shares it uou{d fntention . . . to [an] scquisition

803.5(a}(2)):
rules change do not apply 1o divestitures  acquire would not slways make clear to «
subject to prior approval becauss in the issusr that the acquisition was .&m:;:mwf&‘:umﬁ%n

federal mﬂ':!.ll have mmfd‘m :l:;m‘m both codifies the intends to hold or the filing threshold it
nafers of assets that sre relevant to 1978 formal Interpretation on “;‘&d_;(“’)m)" m“"‘d
ool dele m:m“ hu :;'.‘“.ﬁ'mm":.' '""h:. ¢ (3) n:cofgxim);lcmon of these and
§ 002.70(a) for divestitures pursuant o stats. in instances in which the number  Other facts to the acquired person
orders. of voting securities is specified, the {§ 803.5(a)(1)).

. The statement of “good faith” intent is
& Section 033 Affidavit Obligatices of  Fumoee of voting securties MMl Would 41 one part of the evidence the rules

the Acquiring Notics to the acquired issuer. These require to establish that an acquiring

Section 803.5( uires changes assist in fulfilling person intends to make & reportable
pc:oa. l’r:.q noﬂa&::: pﬂndpd:nm-pou ;ﬂ 833.8(a }_&Q: acquisition. That geners! statement
mm in certain transactions.  inform the scquired person of its gains greater credibility when the
The Commission has modified this rule  obligation to file & Notification and acquiring n declares the exact
{1) to permit the notice to stste the | yrt Form with the antitrust sumber of securities it intends to buy or
notification threshold the scquiring arcement agencies. In the the filing threshold it intends to cross.

person will megtor exceed in lieu of the  transactions covered oy this rule, the The greater specificity suggests that a

sumber of shares to be acquired and (2)  fssuer may bave no “:’m 10 know that phnﬂl developed beyond the

0 require the person to stats. where some or all of its sbares are being conceptual mtn least to the point

spplicable. the total aumber of shares o acquired. because the voting securities  Where it could be lmplemented. In

be held as a result of the scquisition. are to be acquired from persons other requiring a definite written declarstion
This rule requires an acquiring persoa  than the lssuer or an entity within the of a plan to acquire shares. this

e e L s amg Persoa ta the lesuen Sactin oy Rewerments o mergs be ssecured

eri, Open t a) cures this potential agreements to merge De execy
and other acquisitions of stock from nqu.u'u,q the mu‘pﬂon' pu'o’;ob ..ﬂb., (8§ 803.5(b}) and that tender offers be

persons other than the tssuer) to submit  the notice before Aling its notificatioa. licly announced (§ 803.5{a}){2)} before
with {ts Notificatioa and Report Form an These amendments refine that sotification.
effidavit attesting that the issuer has process. By that the notics . Because the acquired person and the
tecsived the notica required by . state sither the notification threshold the enforcement agencies are entitied to be
§ 803.5(s). The notice procedure serves  acquiring person will mest or exceed or  Teasonably certain that & reportable
two related purposes: To inform the the total aumber of voting securities to  acquisition will be made.
fssuer of its obligation to fle the be held as & result of an scquisition. the  § 803.5(a}{1){ili) requires the acquiring
sotification required by the act and @ amendments {nsure that the acquired to state in the notice a present
provide the issuer and the antitrost person will receive notics of the tention to make such s reportable
agencies with evidence that the acquiring person’s intention to make an  scquisition of voting securities.

Juiring person seriously intends to scquisition that meets or exceeds the Accordingly, the Commission does not

Asummats the transsction. © $18 million, or the 18, 25 or 50 percent of  eccept & statamant in a notice, for
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. imstance, Gat the perecs for designating the ¥. Section 803.10(a} Running of Time in
;h..labhuhnoqumwhl m«.ﬁw‘:du‘:m:tmm § 80140 Transactions
excoed” & seporting 15 & transaction antitrust

bﬂ"""*ﬂm“lﬂﬂd‘! agencies in moet circumstances. Once mm‘“‘“‘“‘“x he
eithar & threshald thet the persoa the premerger review s ,'.ﬁ:,“"""""‘ﬁ"‘" o the
fntends to maet or & current intsation o wndertakan. the sdditioaal burden gn pariod begins in connection
Similarly. the Cominission doas oot enforcament sgencies occasioned by & m"ﬁmf&"ﬂm’m
sccept & statement that & perica will review of & transaction of & ' yriied
“‘h‘*.. ‘mlmlu &rubddhuudlynhuvdyd.h "‘MW““I begin watil all
nhnu:dn.wtdudyu;nul comparison with the venturers who are required 1o file have
present istant te o percestage or m::"""m“ dmnmueon;‘uummmh
sumber of shares reportable. Commission stafl's interpreta
;,m,;.'{ that s S the acquiring person for that higher 1978 version of § 803.10(a).

To¢ Jommission had Before this amendment to § 803.10(a}.

Rt should be noted. however, that it is
unlikely to be advantageous for
ecquiring persons to file for a higher

¢ ng o statamant of the specific
+-<ent intant (0 Mmest or exceed 8
i notificatioe threshold once the

person had established an intent 1o threshold {f thay do not expect to cross
make a reportable scquisition. The #t withia the period provided by § ax.
effect of such an extension would have  As commaent 18 poted. thers are

been, for example. to trest o filing in circumstances in which the antitrnst
which the scquiring persoa states in its agencies would permit & smaller halding
Rotica 1o the dcquired persoa an of voting securities, but would challengs

intention “that it will acquire mare than larger boldings. By flling for the higher
mdhoqw’::ln'ondu threshold in such & transaction. the
securities and It may scquire more than scquiring person might maks it

80% of those voting securities” as @ flling for one of the egencies 1o
solely for the 15% thresbold This seek 10 enjoln an acquisition based on
proposal drew & mixed the designated thresbold, sves though
commenters. Commants 7 and 18 the {mmediate transection contemplated
objectad 10 tha propasal. arguing that would not bave been

I hreshold Comment 2 noted that in many
mhmmﬂ' M“’M ecquisitions to which § 80130 spplies

Comment 18, in contrast, supported the D4 8cRuiring and acqulred persoas have
proposal poting that because the exacuted an o sement in principle or &

percantage of voting securities scquired  Jetter of intent 1o merge or scquire. t
mh?hvutﬂﬁm@m argues that in such instances it is
wuwmmm. pointless and burdensome to also
resources and t require the acquiring persas to deliver 0
smaller acquisitions that o the person the notice roquired

While the Commission 1t does not agree that delivery of the
hhauum(:uumuudd:nm Botics is & substantial burden or
believe this aspect of its . tons o which

§ 801.30 applies are by dafinition

burden would have resulted. M "+ perscas other than the scquired pervon.
since the current practics, which treets Consequantly, even f the agreement
the above language es & filing for the * -lapses for some reesen. ™ reles still
$0% threshold, has 0ot created permit the person to procesd
substantial antitrust enforcement with the scquisition. In such
problems, the Commission bas decided circumstances, since the agreement is no
Bot to adopt this change. longer in forca, the soquired persan
The Commiselon will thus continue its might not be eware of its contimring
policy that requires the notice affidavit respansibility to file. The Commission
10 demonstrats ¢ firm intention to make believes that the current notice

files for s threshold it placs 1o maet independent of any agreement.
Mﬂuynhodegwu‘:% Acocordingly, it has not adopted the
threabald The less stringent sugges

it was possible to read the rule to

foint ventures. Separate waiting periods
for individual venturers would mean
that in some instances one venturer's
waiting period could expire before
enother venturer's filing alerted the
antitrust agencies 10 the need 10 issue
requasts for additional information to all
venturers. To eliminate any possible
ambiguity, the Commission has
amended § 803.10(s) to state explicitly

" that in the case of acquisitions covered

by § 801.40, the waiting period begins
whes all venturers required to flle
notification have done so.

Although the Commission is adopting
this amendment as proposed. it believes
that the staff's prior position correctly
interpreted previous § 803.10. Old
§ 803.10 provided. in relevant part, that
the waiting period for all acquisitions,
other than those subject to § 801.30,
began oo the “date of receipt of the
botification , . . from: . . . all persons
required by the ect and these rules to
file notification.” In other words, the




wenturer would have a separats walting
,abdhqhnhcunuuunhdh
sotificatics.

While this argument had support in
of the rules. it was aot

the joint venturs corporation. As the
Statement of Basis and Purpose to

§ 802.41 aotes, “it is the combination of
the that form the new entity
(and oot the new entity standing alone)
that presents antitrust issues whea &
mew corporation is formed . . . Sfan
33408 (July 31 1978} Accordingly, %0
ensure that the enforcement agencies
have the opportunity to evaluate the
competitive relationshipe amoag all the
vesnturers required (o file. the agencies
must be able to review all their
potifications at the sams tima. [t was ca
this basis that the Commission stafl
fnterpretad the language of the 1978
wersion of § 803.10(a) to mean that the
waiting period for acquisiticns subject

amendment and § 803.10(b). (sxplaining
when the walting period ends} and
§ 803.20(c) (setting out the rules for an
extended waiting period] is as follows:
fn scquisitions subject to § 801.40 in
which a request for additional
information s issued, the extended
walting period begins on the date the
odditiondlnlomdonordocunnﬁ:z
material requasted is received from
eontributors to the joint veature
uggvhomdndumuut.‘
Comment 18, the oaly commesnt to
discuss this proposal. suggested that
ftern 8(d) instaad be revised to require
the participants (s the joint venture to
identify the other persons participa
However, a3 discussed below in
connection with the changes in the
Foem. the agencies have not had
difficulty in ascertaining the identity of
foint venture Rather, the
lem is that without having the
of all the participants svailable at
one tima, the agenciss might {ail to
motice possible anticompetitive
consequences of the venture that would
justify & second request. The ;
Commission regards this amendment as
an sdequate resolution of the problem
and belisves no further changes are
Becessary at this time. = - -

r‘

:g:mb«iﬂ&nudmmumch
tantially the same form as they
were and ons has besa

for the sake of clarity. One
additional changs. @ clarification of an
existing requirement, is o product of the
stal's recent experience. The Form and
s instructions have been revised to
reflect these changes. and the revised
versioa appears in this Federal Register

The eight changes to the Form are -
phs e=h below.

in response 1o its july 1962 Federal
Register Notics. These comments are
referred {0 a9 "earlier comments™ or
“prior comments.” Comments
in response to the 1983 rules change
are designated by oumber.
Following parsgraph A sections 1-4
address new issues that were raised in
comments recaived pursuant to the 1963
sals. These comments did not
cally address the present changes
10 the Form but (nstead suggested
further changes in the Form or raised
other issuse about the Form.

Changes la the Repart Ferm
@ General Instructions.

The &ncul {nstructions to the Form
detail the proper procedures for
complying with the notification .
pequirements. Some filing parties bave
misinterpreted one aspect of these
instructions: when making s narrative
tesponse to an informational item in the
Form oa attachment pages, parties bave
sometimes failed to submit one set of
thoss attachment pages with each copy
of their Form. The Commission has
thersfore changed the general

!MWIVOL!&NQ.«Imday.mrchﬂ.lwlkuluundkeguhdom .
el

——

{nstructions to make clear that sach
filing must submit two complete
copies of the Form to the Commission
and three complete copies of the Form to
the Department of Justice and that esch
copy of the Forra must havs its own set
of attachment pages. ooty ‘
provision does not & o

‘d%caury sttachments.” which. as
defined in the instructions to the Form.
are the documents. usually prepared by
the parties for purposes unrelated to the
Form. that are submitted pursuvant to
item 2(d) (formerly 2(N)(i)). item 4. and
§§ 803.1(b) and 803.11. The instructions
fequire multiple submissions to each
agency of narrative responses (o items
oa the Form. but only a single copy per
agency of each "documentary
sttachment.”

‘This change in the general Form
instructions makes clear that when

‘parties choose to make their narrative

responses oo separate sttachment
pages. these responses are not
*documentary sttachments.” and
multiple copies of these pages must still
be supplied to each agency. Some filing
parties had incorrectly treated these
pages as “documentary sttachments”™
and had submitted only one copy per
agency. Such omissions hamper review
by the agencies and could cause s filing
to be deemed deficient.
& Description’of Trensoction

The Commission has consolidated
into one question the three ilems.
formerly items 2{a). 2({b}. and 2(c), that
request & description of the transaction.
Item 2{a) bad asked for the names and
sddresses of the parties to the
scquisition. a description of the assets
or voting securities to be acquired. the
consideration to be received from each
party, and. If the acquisition involved &
tendet offer, the terms of the offer. ltem
2(b) bad called for the scheduled
consummation date, and item 2(c) had
required a description of the meanner in
which the transaction was to be carried
out, including scheduled major events
such as stockholders’ meetings. other
requests for government approval or
tander offer dates. Parties had often
repested information when responding
to these items: the Commission has
therefore eliminated this redundancy by
combining them into one question.

Comment 22 pointed out that the
proposed version of item 2(a) and the
1978 version of item 2(d}. which has
been redesignated as item 2(b) but

. which s otherwise being retained

unchanged. both asked for a description
of the assets to be scquired. The
Commission has further revised item
2(s) (o responsa to this comment a0 that
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purpose of the detailed

skdown is to enable the agencies to
8ssess the degres of control mum:’
from the acquisition. 43 FR 33522 (July
31. 1978). The Commission
htbuﬂdmmpommu:cybh
. a person

300 percent of the voring secrtics of o
my'inhth(ul&.h :
. person presumably have te
mudd&nmﬂndm%
same is true when two companies are
matl:nmoutmtnlanam
company. I these instances, therefore,
&E::wmh:.ﬂmudm
detalled responses required by item c)
mac)mwumdmplyh
slate that 100% of the voting securities
are scquired.
However, to enable the Commisaion
FeEAN 10 previcds soun s b
regard to previous
the par ‘Mnmﬁnﬁnw

ponss to ul’l:m 2dc)it. pﬁorlot::ld
acg on, acquiring person 18
mlumtﬂnﬁ&nﬁnh:dm
acquired person’s voting securities.
Since holdings of this magnitude
sormally requirs e flling, disclosure of
ﬁiah!mﬂonhﬂmt(c)wmmt
the agencies to Inquire whether prior
scquisition was exemp! from the act. For
tbcuhofdtﬂty.llnw-dingcﬁua
&(c) bas been altered from the form in
which it was proposed.

& Index 10 Ancillory Documents

The Commission has deleted item
AN(UL which had asked for an tndex of
ancillary ts related to the
acquisition agreement, such as those
relating to persoans! matters (e.g- wnion
Contracts and employment agreements),

March &, 1087 / Rules and Regulations
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third-party - ncing sgreements, leases,
subleases : ' documests relsted to the
transler of ;. sity. The 1978 Ststement of
wlumndmmm stated &n‘;:om tndex
permit the agencies o

particular documents in & second
TequesL” €3 FR 33823 (July 3L 1973). In
the Commission's experience. howsver,
St iy
p requests do not

focus on issues relsted to
agreemants, sublesses, union contracts
or other documents listed in the index. If
this type of information Is needed. the
agencies can ask for it descriptively in
the request sven without an
hdc;.omdmmd ts. Since the index
can b 4 time-consuming to
prepare, the Commission has dropped
this item from the Form.

e. Shareholders and Holdings of Persons
Filing Notification .
The Commission has changed the
fnstructions to item 8 to specifically
permit parties to identify where
responses to this {tem can be found in o
“documentary attachment” o the Form.
Bartier esponiog oy tose piocs 2,
parties res to tems
referencing “documentary attachments”®
submitted with g filing as long as they
indicate the relevant pages in the
sttachments and as long as the ’
information provided in the attachments
fs complete. cp-to-date, and sccurste. If
the In!omau;n enamuld in the
attachments !s not complete, up-to-dats,
and sccurste, the filing will not be
aling period il ot perantaod the
wai not -]
correct materials are filed with both
agencies.
hhnﬂud.nuqa)thcn list of

filing ‘s o8, except
Ictuhumwuhbmmdbl
than $10 million. ltem 6(b) asks for a kist
of sharebolders of each entity included
wltbiutbomﬂhgnoﬂﬂadq.
Holders of 5 percent or more of the
voling securities of any entity included
within the person must be listed unless
the entity has total assets of less than
$10 millioa. ltem &(c] requires parties to
omit o t
boldimolucunwithlomisd
less than $10 million.

One prior comment stated that the
w w&nﬂmwwfuﬁm‘.w

to e

“documentary attachment” 4o the Form
rather than & response on the
Form itsell. The Commission is of the
view that & response that references &
'dol:::mt&r.y asttachment” “o{.dm.“
0 8s the specific pages
sttachment are indicated for each ftem.

1 List of Subsidiories

The Commission bas changed item
&(a] so that parties may oemit
subsidiaries with total assets of less
than $10 million. ltem 6(a) requires
persons filing notificstion to provide the
same and hesdquarters mailing sddress
of sach entity included within the
persoa filing notification. The 1978
instructions gave parties the option of
not listing entities with total assets of
less than $1 million. Prior comments
Questioned whether s list of subsidiaries
was balpful to the agencies’ antitrust
review and especially whether the
sames of relatively small subsidiaries
were necessary.

To conduct their review, the agencies
must be able tc determine the names
and addresses of all significant entities
included with:n the parties to the
scquisition. In many instances, the
sames of these subsidiaries can give the
agencies a better understanding of the
ecquisition and can enable them 1o seek
tnformation f~:m public sources. most of
which is only available by company
(subsidiary) aame. The need for

diaries’ names (s particularly
compelling »-3en the subsidiaries are
foreign ent:’ »x. since the SIC code
informatior ~~ntained in item § is
limited o1 operstions. See § 803.2
Without ¢ :meof the foreign . _ °
subsidiary. “ormation about the
person’s [+ _:n operations is not
readily ob:: -able. Howevct&:.hc

issics 528 recognized that some

subsidiaries <.ay be so small that even
their names are unlikely to produce
information relevant to the agencies’
antitrust review. The Commission has
Ibmfde:; raised the 81 million cut-off
provi in onginal item 6(a) to $10
millioa. This change was based in part
on the fact that ftems 6(b) and 8(c) have
always been subject to a $10 million cut.
off and that these cut-off levels do not
appear to have adversely affected the
agencies’ ability o conduct their
antitrust review.

& Geographic Information in
Overiapping SIC Codes .

The Commission has ch the
level of specificity with whi parties
mus! provide certain geographic
fnformation. When an overlap occurred
ﬂ:uum SIC codes, the gommg‘aion

previously required that es party
provide the address. arranged by the
state, county, and city or town. of its
osta ents thet ved revenue in
the overlapping code. Now. for some of

parties may provide only

the state or states in which they derive
revenue.
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hem 7{s) of the Form the - Ham 8 its past scquisitions of othee Raport Form's SIC code requirements.
‘ug person to identify tindustry  parsoss that also dertved revenue ia Commaent 2 said it Is difficuit for
, codes i which it has kncwiedge er  that 1 SIC code. Oaly scquisitions:  companies to classify infarmation ia the
wlief that i and any other person whick  of more S0 percant of the voting - correct code since some companias bave
b a party o the ithon aiso derives  securities or assets of eatities that had internal bookkseping inconsistencies
t!tnu(u-:z to 80 “the annual ast sales or total assets grester and their SIC code classifications vary
werlapping " ar “» lourdigit thas £10 million in the year prior s the  from year i year. The comment stated
neriap”). ltem 7(c) requires the flling scquisition seed be listed. I the original that this problem is especially scute
nrson 1o ideotify the geographic arees  version of itera § parties ware required when the classifications are bighly
A which it derives revenns ia o kst all such acquisitions that had detailed Although compiling SIC-based
verlspping codes. For most overlappiag  takes place in the past ten years. The informetion may occasionally be
odes the filing pareos kists the states i@ Commiseian bas itsn 900 that  difficult, the Commission has found it
rhich it derives reverrus. In the 1973 i now spplies caly to acquisitions in the  the most workable way to dstermine
ersion of ltem 7(cKiv). parties were past five years. whether and to what extent companies
rquired to provide more detailed mmo{l@Obbmm produce competing products.

phic iaformation for overiaps ia  egenciss in idestifying prioc scquisitione  * gimjlarly, comment 2 stated that it is

4l SIC major groups 52-42 and 84-08.
In most of these major groupe. the
gencies must delermineg the precise
eographic areas in which the parties
perata For instance, acquisitions
rvolving foad stores. gasoling servica
+=tions, hospitals, apparel and

oeiod beaabdown of peogrephic
L) wh ol geogrs
Yormation, sincs the relevant
sngraphic market is ofles a local area
sther than an entire state oc region
lowever, some of tbe SIC major groupe
dantified (n 1978 as requiring the more
intgiled breskdown have proved ia fact
of to require such detailed breakdowns
1 the initial Hart-Scott-Rodine filing,
~¥ (astance. scquisitions iavalving
fities brokers, (nsurance sgents, -
-. «stmant offices and certain other
usinesses falling within these codes
sn be adequately reviewed without the-
:i'ual filing p:mdlm such detailed
'ormation. Acquisitions involving
verizps in these codes either do not
1olve local markets or. if they do
avolve local mariets. can still be-
dequately reviewed if the parties
pecify in their initial Alings only the
reveme.
‘herefore, the Commiseion hee changed
am 7(c) to require only state-by-state
aformation for overlaps occurring in
{C major groups A2, 64-87, 72, 72, 78, 78,
nd 81-88. The SIC msjor groupe that
till require the parties to give the
ddress, omyod by state. county. and
ity or town, of establishments w
sy Jarive revenue are listed (n
JStachment A
. Prior Acquisitions
The Commission has changed item 9
{ the Form to require the acquiring
ers0q o provide information about
~quisitions made within five years of
ling rather than the ten ycars that had
een required. :
U Loth th.s scquiring pereon and the
cquired issuer or the acquired assets
*::'ibuubh to g:n $1 million or
revenus [n the samae 4-digit SIC
oue, the acquiring person must List ia

suggest & pattam of omuiuzhu na
particular industry by that person. Ses
43 FR 33534 (July 31, 1978} Several
earlier comments suggested
mod!fications of item 8. One such
comment suggested rafsing to $10
millian tha present $1 million cut-off for
the overlap io the scquisition that is the
subject of the notilication. Thia
suggestion was rejeciad because the”
agancies sometimes find overlaps of less
than $10 million in & given 4-digit SIC
codse 10 be of competitive s canca. .
This !s particularly trus whea the parties
compets [n & small geographic ares o
when one of the parties has an
extremely large shark of a market. -
Another prior comment suggested that

the ten-year pariod be reduced to five -

years. The Commission has adopted this
suggestion. It believes that this change
can be made without barming the
agencies’ sbility to conduct a thorough
antitryst review since an sccount of the
scquiring persen’s acquisitions over the
past five years will give adequate notice
of possible trends toward concentrstion.
This chenge should significantly reduce
the burden of this item because it will
cut in half the number of years that
perties will have to for
information about pricr acquisitions and
because it should be easier for
compaenies to identify more recent
acquisitions. ,
Othar Comments
in puragrapas (o) through () abover

parsgraphs (s above,
comment 18 specifically endorsed the
changes as propcsed. and no comment
objected to them. Several other
comments suggested additional chan
tn the Form. requested clarification
existing items. or otherwise made
obsarvations about the Form's reparting
mulnmcnu.m Connhsionu:ku A

Spa‘tun.lty 1o respond to the issues

n in these comments.

1 Comments about SIC code revenve
required by the Form. Several comments
made obaarvetions about the existing

difMcult to provide the detailed
breakdown required for 7-digit codes
ending in “00." If g 7-digit code ends in
“00." the instractions require & further
breakdown by codes listed in Appendix
B of the Numerrcal List of Monufoctured
Prodycts. Agsin, notwithstandiag this
possible difficulty. the Commission
needs this detailed information for its
sntitrust review.

The same comment also stated that
SIC code information on interplant
transisrs as I3 required by § 8032 is
difficult 10 assemble. and that providing
such information can result in some
double counting Here as well. despite
the possible difficulty of gstbering the
information, the Commission believes
that interplant transfers are relevant to
antitrust reviaw since internally
consumed products must somstimes be
considersd in the market along with
products sold externally. Furthermore.
the Commission bas not found the
doubls counting problem
fnsurmousntable. Although the inclusion
of interplant transfers means that the
sum of SIC code revenaes may slightly
excaed the sales Listed on the company's
most recent income statement, the

-agencies can take this possibility into

account in performing their antitrust
revisw,.

Comment 2 also observed that it is
difficult o compile SIC code revenue,
especially the more detailed 7-digit
tnformation. for recantly acquired
entities. This problem is more likely to
occur if the recent acquisition was not
reportable, since in @ reported :
scquisitios the acquired entity would
already have compiled its SIC code
information to fulfill its filing
requirements. Again, even if the
{nformation has not been previously
compiled and may be difficult to
compile, it must be compiled in
connaction with the fling sinca the

agencies' antitrust review depends on it.

Commaent 22 objected to item 5(b)(ii)'s
requirement that current 7-digit
{nformatioa be provided for products

O P P

_
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edded since the base The comment burdes these requirements  would not be listed in ftem 8 since the 81
mmcux&:amnd,« huhmgymhupmdh ’ﬂmoa?lczzlu;ouldnthmﬂwmy
compasies s annually s t W U interes: ven -
information for products they have be the barden im by these 4 Comments regarding joint venture
secently added. The comment suggestad  requirements is more substantial, the fllings. Two comments (7. 16) expressed
that the information be supplied only for Commissior would sppreciate the concern that the Notification and
the year following the addition. submissions describing the extent of the  Report Form did not provide the
Tha Commission needs SIC code burden. Commission with enough information to
information co all sspects of w'person’s & Requests for clarification of Report determing whether all the parties 1o the
recently Form instructions. Comment 3 requested  formation of & joint venture or other
sperstions. This information must be as  clarification of the instructions for two corporstion had fulfilied their Sling
Getailed as practicable. In this particular  ftams on the Form: ftem 5(b){ii) and item  requirements. These comments arose in
Nem, the Commission already permits & Tbe Commission beligves that the the context of the proposal to change
the 6:0! i &gt z&.hcﬂmmod-quuudw:; m!oln.xg-).whlslcbzdiﬁnthchm
tion !+ sed on 7-digit codss B0t propose to change them st n's policy of starting
“or fn the marner ordinarily used by the  time. venture waiting periods after all parties

filing notification.” It would not
:wrhbu. bowever, o permit parties
8 provids the (nformation oaly for the
year {ollowing its addition. If this were
permitted, the parties (0 an scquisition
would be providing dollar revenuss foe
dissimilar years for added products,
:uammbuddiﬂm o
tarvening years would appear
sddition to the base year and the most
tecent year. Thif would make it difficult
for the Commission to compare the
parties’ revenues. Moreover, {f partiss
enly provided revenues for bew
products for the yesr after the product
was introduced., the Commissicn would
often be unabls o detarmine the present
Jevel of that persan’s in the
S,
genersted very revenue when
was introduced. but may have since

geined o significant presence in the
market.

2 Suggested reduction in reporting
sequirements. Most of the observations
about difficulties in complying with

requirements centered around the

to provide SIC cods information.
Comment 22, bowevaer, also suggested
two changes in the Form unrelated to
8IC code data: Deletion of the
fequirement that persons submit an
affidavit with the Form and daletion of

the requirement that flling persons
Cartify the Porm.

bt of e puleiion hat a the
(] is actua
guuzommmu%é.wa
affidavit requirement.
Commission also needs to be certain
that the information contained in the
?ualn::uu.mmt e
certifics requirement gives
thdonlddcdnum.iuam:o
specific individua! bas taken -
informati oy ‘mh thccl»y‘ o m‘:‘h
on con orm.
Cnunhdoabcluvnthnbouan

Nem 3(b)Xil} requests information
about products that bave been added or
deleted subsequent to 1982 The
fnstruction (o this item permits parties to
identify added or delsted products
dmu‘m::l.%l be’ot;l;. or “in the manner

linart person filing
sotification.” The instruction does not
expressly define the term
edded or deleted.” Most filing persons
have correctly read the tnstructions to
products that camprise s 7-digt peosact

ucts that comprise s t
code. In other words, for of
this {tem, parties should ¢ the term

" to mean all items that are

fied in a single 7-digit code. For
example, sssume all widgets are
classified in @ simgle 7-digit code. If @
pun-.?u :u d:'lwc.y;d made bluo’and
yellow 8 one year it begins

uction of red widgets, it need not

t red widgets in item 8(b)(1i).
Similarly, if the stope
blus widgets, it peed Dot list them as @
deleted product. In both instances the
addition and daletion ‘:ﬂo:i p::. within
8 existing or ongoing 7-digit fn
which the person derived revenue in
1682

Comment 2 requestad s stmilar
¢ in the {nstruction to item 8,
which asks for information about any
mdor'mdd:c nhﬁouug bctwni‘u the
parties to the acquisition. To complets
this item, sach vendee n&m’t&m
“producta” it purchased er
RETregtls purchises of radivts” of
ate s ucts™
more than $1 million must be Hsted. To
dsterming whether the $1 million Agure
spplies, most parties bave correctly read
the existing instructions as defining the
term “product” to mean a ?-digit SIC"
code. Thus. {n our exampie abovs, if
$750.000 worth of red ts and
$780,000 worth of blue ts were
purchased in the most recent year, the
cnoauhmﬂdﬂst-idgmhlhm&lﬁ
ww]u. blue m zd widgets :d..i:
properly class separals 7 t
codes, thes in our example widgets

to the venture with a
obligation have filed. The comments
assarted that the Commission would not
be able to determine which parties to
the acquisition were required to file and
therefore the agencies would not know

. whan 1o start the applicable waiting

period. The Commission believes that
the Form already requires enough
information to allow the agencies to -
determine which joint venturers are
required to file.

The Form requires cartain information
about the parties (o a joint venturs. For
instance, item 1(c) requires sach party to
“{g)ive the names of o// ultimate nt
entities of acquiring . persons which
are parties to the acquisition whether or
80t they are required to file '
sotification. ® (emphasis supplied) In the
foint venture context. this item requires
the name of each person that will
acquire any voting securities of the
venture, even lfthe{mﬂu donmot
believe that some of those persons will
ultimately bave & reporting obligstion.
8imilarly the subparts of item 2(c)
(formerly 2(¢)) require detailed
information sbout the amount and dollar
value of the voting securities to be
acquired by each person. Each joint
venturer that files must supply this
information for each person acquiring
securities of a joint venture corporation.

Item 8(d} requires detailed
information sbout all contributions to
the joint venturs or other corporation.
Itemn 8(d)(ii)(A) requires a list of
contributions from each person f
the venture and item ${d)(ii)(D) requires
;‘ full dc::‘-l;;doa :i the conu’gdenﬁo:h to

recei y each person forming the
joint venture. Neither item is limited to
persons required to file. Therefore sach
pereon that files for & joint venture must
disclose this information for itself and
overy other persoa forming the venture.

These {tems. when read together, give

on considerable
information about sach venturer. The
Commission will know the names of
each contributor, the amount and value
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Major Croup 32 Bullding materials,
bardwars, garden ld:;:ly. and moblle

home

dealers.

Major Group 53 General merchandise

stores. .

Major Group 4. Faod stores.

Major Croup 3% Automotive dealers
and gasoline service stations.

Major Group 58. Apparel and accessory

stores.

Major Croup 57. Purniture. home
furnishings. and equipaent stores.
Major Groop 38. Eating end drinking

places. .
Major Croup 58, Mlscellaneous retafl.

Divisioa . Pinance, Insuraace and Reql

Estota

Masjor Group 80 Banking.
Ma oL
&Gtwp &ldllApudno&u"

Division L Services

Major Group 70. Hotsl mui.ng. bhouses,
smps, and other ry

lodging placas.

ior Croup 73. Avtomotive sepein.

services, aad

parages.
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Majar Group 78 Moticn pictwres.
Major Growp 80 Health services.

* List of Subjects

20 CFR Ports &1 and 02
Antitest.

-

" 20 CFR Part 803

Aattrust, Reporting snd
recordheeping

A. The quthority for Parts 801, 002 and
803 continues o reed as followe:

Autharity: Sec. TA(d) of the Claytos Act. 18
U.S.C 18a(dl. as sdded by sec. 201 of the
Harn-Scatt- Redine Antitrost lmprovements
Act of 1998 Pub L. 96004 98 Stat 1390

PART 38 1+—COVERAQE RULES

B Examplalto § 80L.4(b] is cevised 0
read as set forth below.

§ 0014 Sesondery sompdsiiornn.
L ] [ ] e L ] [ ]

m."

Lxamplas: L Assums that sequiring persan
®A" proposes (e acquire all the votiag
nadﬂu:e;w-mlle:m
provides that jsteson of votng
nadu-d@umw-dnuﬂd
by B or by sy entity which 8 coawrols are
secondary acquisitioas by “A." Thus, B
bolds more thas 815 millios of the woeng
securitiss of corporstion X (but doss ast
coatrol X}, and “A” aad "X satiely sectiens
7A (s)X1) and (a)2) "A” must fils notiication
separately with respect fo its secondary
soquisition of voung securities of X. "X~ must
fils notification withia Sftves daye (or tn the
case af s cesh teader offer, 10 dayw) after “A°
flea. parevant s § 00130
e [ ] L e L ] "

€ Section 801.12(a) is revised and &
pew § 301.11(e) is added to read as oet
forth below.

§001.11 Al net saiss and e sessta.
(s) The aasual pet sales and total
assetvof 8 shall tnchude all net
odumdomu:hu.mﬁn
foreign or domestic, axcept as provided
in paragraphs (d) and (e) of this section.
‘. [ ] [ J L ] [}

() Subject to the limitstionm of .
parsgraph (d} of this section, the total
aseets of .

1) Aa
hl(n the regularly prepared
sheet described in paragrapb (c}(2) of
this section shal) be. for acquisitons of

- esch acquired

person:
(1) All assets beld by the acq
» at the thne

R
1

* s seguisition

within that scquired person) and lese all
cash that will be used for expenses
incidental to the scquisition, and less all
securitiss of the acquired person (or as
eatity within that scquired person): and

An acquired person that does not
bave ths regularly prepared balance
sheet described in peragraph (c)2) of
be either
All assets held by the acquired

t

(1t] Where applicable. its sssats as
termined n accordancs with
§ 00%.40(c).

Lxomples: For examples 1-4 sssume that
A s s oawly-lormed company wisch is 0ot
coatrolled by any other antity. Asrume slso
mthhnoouL and does sot have tha
balance shest described In parsgraph (c)2) of
this section.

L A will borrow $108 million in cash and
will purchase sesets from B for $100 mllion. -
In order 10 establish whether A's acquirsition
of B's assets (s reportable. A's total assets are
determinad by sublracting the $100 sullion
that & will wee te ecquire B's assets from the
$106 million that A will have ot the time of
scquisition. Thare{ors, A has total sssets
of $3 million and does net maet the size-of-
parson lest of sectien TA(s}{2).

L Assume that A will acquire assets from B
and dhat st the time it scquires B's assets. A
will heve 385 million in cash end & fectory
valued ot £ million A wifl exchange the

'y

4

acq
the indar vo s valus of the {sciary.
Thua A bas total assets of $28 million. E

A will use the factory as part of the
ideration for the scquisition. the velos of
the factory must still be included in A's total

that A and B sy also have ®» report
the soquisition by B of A's doo-cash asseta
the faciory). Far that scquisition. the

of the cash A will see © buy B's sasets
excluded from A’s total aseews. Thus. 8
the scquisition by B. A's total assets are $103

™~

t company A will make s
scquisition snd that it must pey
of $S million. A

e
iH
g g
T

4
]
g‘i
E; |
5
€3
Bz
2

millioa is excluded becawss it
consideration for the scquisition and
{s excluded becausa it is an
pense incidental to the acquisition.
Thevefore. A fe only s 38 million person.

4. Assume that A berrows $150 million to
scquire £100 miltion of sasets from person 8
and 348 millioa of voting securities of persos
C. To determine its sizs for purposss of its
scquisition from persan B A subzects the
ﬂmn:lmoﬁthnnwu.Iuntu&u

1
4]
§

:g!

persos
943 millten that will be peid for C's voting
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eomuritios. Thes. for purpeses of i Steck. Dy virtes of 1 class A haidings. Y hae held resul subesquent
ﬂuﬁ-gAhabUMdM mdzimm-ﬁnyhm m:;“u;'dh'

mhhhmA-w& €lass A 10 elect four of company X's tea i) The sequiring persco is. in the

$10 million siss-ol-persen (et and in the directors. Applying the formuls. ¥ calcaistes t isition, ing only

escond scquisitien A meets the $100 millien that it bolds 500/7000 x ¢/10 ar 30 percent of “m #oquiring

Sins-al-parson teet af section 7A(s)2) the voting securities of campany X from e Ssmtx

i) e percentage derived fram boidings ofcless B 8cquired voting securities was subject to

modas et forth beiow. - ., #tock. Consequently, Y hoids s total of 30 the filing and waiting requirements of

§O9L12 Calutating percentage of veting
Sosuriies or aneeta.

L ] L - L J
Porcentage of voting securities. (1)
&n&wcmmm
calcolation of the percentage of voting
comuirec e peresmtass thes be ue
percentage
sum of the separsts ratios for each class
of voting securities. expressed as &
percentage. The ratio {or each class of
voting securities equals:
(IXA) The number of votes for
directors of the issuer which the balder
ol a class of voting securities is
presently estitled 10 cast. and as & result
of the scquisition. will beostns entitled

mmw-?nmdnmb
directors of the (ssuer which presently
:‘anyhtuubymtdlu.ndvhich
be eatitied to be cast by that clase
sfter the scquisition. sraltiplied by,

E Section 801.33(a)(1} is revised. s
mew § 801.1%a})(3) and & new
and § 8o o I s+ aded.
example, is revised to read as oot ﬁ_ﬂh

3

(8) Voting securities. (1) Subject 10 the
rwldmo!lm.u. and paregraph
8)(3) of this saction, all securities
of the issuer which will be beid by the

voting sacurities sball be the sums of the
valus of the voting securities io be
scquired, determined in eccordance
with § 80130(a}. and the vahus of the
voting uau-tpﬂ ties th?ld by the

person prior o the acquisition,
determined in sccordance with
pa.l:ﬁ-l.pP(lXZ}dﬁhm

4. On [sowary 1. Compeny A ssquired 830
dﬂhdw&cn&ib’adhnyl
“A® and "B fled aotification and shearved
the waiting period for that scquisition.

Company A plans to acquire 81 millics of
assets from B o May 1 of the sgme

comparny
yoar. Under § 801.13(s X3). A~ and "B do.

8ot aggregate the value of the sartiar
scquired voting secarities 4o detertaing -
whether the acquisition (s subject te the act.
Therefare, the value of the scquisitics is §1
million snd t s aet reportabls. :

(3) Voting securities hald by the

uiring person 10 a0 acquisition
ﬁﬂuotbodummmiﬁ.

" tequirements

[

the sct (and such requirements were
:bnfnd)a-u exsmpt pursuant o

‘b’ .Af?“' soe

(i) Subject to the provisions of
§ 801.15, if the scquiring person has
ecquired from the scquired person
within the 130 calendar days preceding
the signing of such sgreement any assets
whim pnuntz:cti‘d by the of
acquiring person, @ scquisition
which was not iously subject to the
ths act or the
acquisition of which was subject to the
requirements of the sct but they were
80t observed. then oaly for

pwposes of
: ;acu TA(a)}(3K(B) and § 801.1(h)(1).

th the scquiring and the scquired

persons shall treat such assets as though

they had pot previously been acquired
and are being scquired as part of the
present acquisitian. The value of any
4ssets previously acquired which are
subfect to this subparagrapb shall be
determined in sccordance with :
§ 801.30(b] as of the time of their prior
acquisition.
® [ ] * * L]

‘P Section 801.15(a)(2) is revised to
resad as set forth below.

§ 0118 AQuregation of veting securities
“Mhmﬂm-u
ezempt. .

‘.,Q..

(2] Sectians 802.8(b)(1). 802.8. 802 31,
80235, 902.50(a)¥1}, 802.51(a). 80252,
80283, 802.83, and 8027

G. Example 4 to § 801.15(c) is revisad
0 read as set forth below. )

j0Le mdw&nm
““nmum

|

[ ]
[ 4
[ ]
[ ]
[ ]

the scquisition was

exempt wacer § 0L50(aX2) Within 180 days

of that acguisition. “B" seeks to ecquire a
mine fram X 0 which United States

2 million were attributable in the

i




nmmmm
[ ] [} L ] L ]
lb LR R ]
h [ XX
3. Suppoee that scquiring A"
oposes 10 acquire 50 of the voting

Porm with

2 ta the case of a cash tender offer, 10 days)
fier. "A's" primary and secondary

 stions of the voting securities of B and

:‘Mhmn-d&nnﬂ&m

L The sxample to § 801.40 is revised to
sad as set forth below.
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e ennd
§00238 Asquisitions by emgpioyes rusts. 0505 AMdavite required.
An acquisition of voting securities @) e
uirements of the act if securities of the issuer sought to be

K. Example 1 to § 86241 le revised to

resd as set forth below.

L Section 802.70 is revised to reed as
ot forth below.

go0rr0 Aoguisitions subjest e erder.
An acquisition shall be exsmpt from
&nnquinmudtbcuctmh-ndq
securities or assats are to be
from an entity ordered to divest such
vodn;nau‘lunwuuubyudud
the Pederal Trads Commissica or of any
Federal court in an action brought by
the Federsl Trade Commission or the

Department of Justics.
PART 003-=TRANSMITTAL RULES

M Section 803.5, is amended by
pevising paragraph (sX(1)(iLi) by adding
mmpluz&tmdswwyh
(8)(2). and by designating the
unnumbered example as exampls 1, a8

sst forth below.

fntends to meet oC #x
designated by the scquiring person. &

threshold for additional voting
securities it may hold in the year
following the expirstion of the waiting
period:

* L ] * . | ]

m..l

Zxompies:* * *

hmnﬂanuwo&atmwld
s shares are valued ot 013 million.

2. "A" bolds 100.000 shares of the voting
securities of Company B. “A” has & good
faith intention 0 scquire en sdditional
800,000 shares of Company B's veting
securities. "A” states in its notice to B. inter
alia. et a8 & result of the acquisitioa it will
Sold 1.000.000 shares. If 1.000.000 shares of
Canpuylwtmatol
Company B's outstanding voting securities,
the statarnesnt will be deemed by the
eaforcement sgencies a notification for the 13

percent threshold. -

3. Company A intends to ecquire voting
securities of Company B. "A” does aot know
cucﬂyhcwmyolumn-ﬂlmmbut
# knows it will definitaly soquire 15 percent
snd may scquire 30 percent of Company B
shases. “A™s aotice to the ecquired person
would meet the requiresents of
§ 803 S(a)1)t1i) Uf it states. inter alis, sither:
'ConmyAhunmlpodhith
intention to acquire 15 percant of the
umnd!uwﬁmmﬂﬁuol&np-nyl
and oa market conditions. may
.qdnmolthondqneuﬂu‘uo{
Company B and thus designates the 30
thuWyl\m.
’nnat;eodhuh {ntention to acquire 13
wtd&nwumd&uwﬂn‘ securities of
Company B. and depending on market
Mdoumoequmwwmlcmol
&owdumunol&npmyl'm
Commission would deem either of these
statements as intending to give notice for the
90 percent thresbold.

4 A" states. lnter slla, that, “depending o
market cond!tions. it may scquire 100 percent
of the shares of B." “A™s notice doss not
eomply with § 803.3 because it does not state
an intent 10 meet or exceed any sotification
threshold. "A™s Aling will be considersd
deficient within the meening of § 833.10(cX2).

& "A” slaton. fnter alia. that it has
commencad s teoder offer for “up to 85
W(dhuu&a&qwﬁnn&ﬂﬁnd

yl"A"lmdounotmly
with § 8035 because use of the term “up to”
doss not state aa intent to meet or excaed
mmmwmm-ﬂ
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3)
and by adding mmuxﬂh

gonrse u-—uu- At

hlhand&ﬂu-lncu

corperation that
nqnhdbymodud&mrd-b
sotification:

3] In the case of all other asgquisitiona,

istur | Vol 52, No &

dlmnq“byhduﬂhn

ruliee to fle notifics
0. The tn-&n-hm
Notificatien and

Sade in the
Repert Ferm that appenrs as ea
appandix ts Part 803 of the naes. The
tevised form is set forth below.

L A aow third i edded 0
the Ceneral Instractions t the Ferm.
The sew

appeare
* immediately before the paregraph that
documantary

dafines the
sttachments”,

£ Neme 2(b} and Xc) are removed
from the instrections and ‘se form, items
AdRAN(T are renumberec sccordingly,
and ths : trruction for (tam 2Aa) is

lhiday.%l.wllnhondlmhﬁm

i

Dl e e
as lem 2{c
revised

4 Ram 1K) is removed ia the
iasiractions

and the Foem.
&£ The introduciary language in the
imstrections uader item § is revised.

& The instrection for liem &a) is
teviesd .

7. The tnstruction for iem 7(c)(iv) is
rvised

& Nem 7(c)(v) is redesignated as item
mxﬂ)n’su:.m for jtecm
NeXv) is added.

& The instraction for item 0 is revised.
SR OBON CHD0N-
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PEDERAL TRADE COMMISSION
9% CPR Parts 301, 302 and 303

Premerger Notification; Reporting and

acnoe Notice of proposed rulemaking.

MMWN’QM
amend the premerger notification rules
Mmdn&uaﬁ:'bmuh
Sergers or scquisi to file reports
with the Feders! Trade Commission and
the Assistant Attorney General in
charge of the Antitrust Division of the
Wldln:'u;‘@:‘uwu
specified period ore
consummating such trsnsactions. The
reporting and waeiting period
sequirements are intended to enable
these enforcament agencies (o determine
b“ﬁ:ani;h la dn"dm
ecquisi t viclate the an
hmi!mmu:dud.vhn
appropriate, 1o seek & preliminary
hl\ncﬂuhfodmleo&n.hm
consummation. During eight years
hnduhnbomhcmct.lhl’;m
Trade Commission, with the
concurrence of the Assistant Attorney
Ceneral for Antitrust, has amended the
mwg«aounuhﬂonmlg‘unnl -
tistes in order to improve ‘s
cﬂnummondhm&ombm
of compl with the rules. These
roponjh l;vblmonsftmdtdh by
prove the program’s effectiveness
smending the definition of the term
“control” as it applise to partnerships
end other entities that do not have
ouistanding voting securities.
SaTE: Comments must be received on or
belore April 6. 1987,

ADDRESSES: Writlen comments should
be submitted to both (1) the Secretary,
Federal Trade Commission, Room 338,
Washingtop. DC 20380, and (2} the
Assistant Attorney General. Antitrust
Division. Department of Justice, Room
3214, Washington, DC 20530,

POR PURTHER IMPORMATION CONTACT:
Kenneth M. Davidson. Attorney,
Evalustion Office, Bureau of
Competition. Room 304, Federal Trade
Commission, Weshington, DC 20580.
Telephone: (202) 328-3300.

Proposed on Toplember 24. 1988 (50 FR

Eeducu‘my. innovation or the ability of
nited States-based enterprises to
compete with foreign-based enterpeises
fa the domustic market. None of the
emendm: - would expand the
coverage ¢’ As premarger aotification
rules {n & way that would affect small
business. Therefore, pursuant to sectioa
005(b) of the Administrative Procedurs

Regulatory Flexibility Act, Pub. L. 98-
354 (September 16, 1980}, the Federal
Trade Commission certifies that these
rules will not have e significant
economic impact on & substantial
number of small entities. Section 803 of
US.C a0, requiring b Sasl repuisio
an, e tory
flexibility .mym of some m"t“ is
therefc~ inepplicable.
Paper: - *aductics Act
The Hast-Scott-Rodino Premerger
Notification rules and report form -
contain ir/xrmation collection
requirem:- it ae defined by the
Paperwork Reduction Act ¢4 US.C.
3501 of seq. These requirements have
been reviewed and approved by the
Office of Mansgement and Budget (OMB
Control No. 3084-0003). Because the
amendments would affect the
momaﬂon eollo::jt{i‘oa mulnnnu ;l.
premerger notification program.
proposed amendments have been
submitted to OMB for review under

section 3304(h) of the Paperwork

Reduction Act. Comments oa that *

submission may be directed to the
Office of Information and Regulatory
Affsirs, gma of Hu‘;cpmcnt and
Budget Washington, DC 20803,
Attention: Don Arbuckle. Desk Officer
for the Federal Trade Commission. -
Background

Section TA of the Clayton Act (“the
0c1”) 15 US.C. 184, s added by
sections 201 and 202 of the Hart-Scott-
Rodino Antitrust Improvements Act of
1976, requires persoas contemplating
cartain acquisitions of assets or voting
securities to give sdvance notice to the
Federal Trade Commission (herealter

referred to 08 “the Commission™) and
the Assistant Attomney General in
charge of the Antitrust Division of the
Department of justice (hereafter referred
10 as “the Assistant Attorney Geners!™),

_ and to wait certain designated periods

before the consummation of such
scquisitions. The transactions to which
the sdvance notics requirement is
|ppl;?bh and the length of the wlidiﬂ
period required are set out respectively
in subsections (s} and (b) of section 7A.
This amendment to the Clayton Act
does not change the standards used in
defermining the legality of margers and
scquisitions under the antitrust laws.
The legisiative history suggests
seversl purposes underlying the sct.
Congress wanted (0 assure that large
acquisitions were subjected to
mesningful scrutiny under the antitrust

. laws prior to consummation. To this

end. Congress clearly intended to
sliminate the large “midnight merger.”
which is negotiated in secret and
announced just befors, or sometimes
only after, the closing takes place.
Colz:u also provided an opportunity
for the Commission or the Assistant
Attomey Geners! (who sre sometimes
bersafter referred to collectively as the
“antitrust agencies” or the “enforcement
agencies”) to seek a court order
enjoining the completion of those
transactions that the agencies deem to
unt m: ln:'hwﬂ'prgglem.

ally, sought to facilitate an
effectiveremedy when s challenge by
one of the enforcement agencies proved
succassful. Thus, the act requires that
the antitrust agencies receive prior
motification of significant acquisitions.
provides cartain tools to facilitate a
prompt. thorough investigstion of the
campetitive implications of these

isitions, and assures the

orcement agencies an opportunity to
seek a preliminary injunction before the
parties to an scquisition are legally free
to consummate it reducing the problem
of unscrambling the assets after the
transaction has taken placs.

Subsection 7A(d)(1) of the act. 18
US.C. 18a(d){1), directs the Commission,
with the concurrencs of the Assistant
Attorney General. in accordance with §
US.C. 353, to require that the
potificatioa be in such form and contsin
such information and documentary
material as may be necessary and
appropriate to determine whether the
proposed transaction may. if
consummated. viclate the antitrust laws.
Subsection 7A(d)(2) of the act. 15 US.C.
184(d)(2). grants the Commission. with

concurrence of the Assistant
Attorney General. in accordance with §
US.C 853, the authority (A) to define
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the terms yeod ia the act, (B) to exampt requirement that comparabls data be dursble goods. and sctne types of real
additional ransactions from X

o provided for the year 1877. This change estate (Proposal §): and. the proposal 0
the act's notiication and waiting period was made because total revanuss for increase the “controlied lesue”™
and (C) 0 prescribe such the year 1977 brokan down by Standard t would have expanded the
other rules aa may be necaseary Industrial Classification (SIC) codes exsmption for trensactions velved st 113
Mbmmhmd became aveilable from the Buress of the  million or lese in § 802.20(b) and for
pection 7 . - . Consus. The amandment appeared ia the certain foreign transactions described in
On December 15, 1976 the Pederal Registar of March §, 1980, 48 FR § 80250 and § 802.51 (Proposal 8). Final

fssued
Notification and Report Form third ewt of changes wes suggestions recsived from public

Form™} \0 implement the act. This published by the Pederal Trade comments, were published this day in
MJ@A&.th Commission as proposed rules changes the Fodera! Registar and will become
the Feders! Registar of December 20, in the Fedaral Register of july 28, 1981, effective on 10, 1987. These
3978, 61 FR 55488 Bocause of the valume 48 FR 35710 These revisions were nges incl further revisions to the
of public comment. it became cleer © designed to clerify and improve the Notificatios and Report Form.
the Commission that some ssbstantial effectiveness of the rules and of the The currest set of propossis to change

sevisions would bave to be made in the Notification and Report Form es well as the premerger notification rules grows
mdrghsmh!yulm.dn_ %0 reduce the barden of filing out of the comments to Proposal 1 of the

wbﬁcmxnhmhsmddh proposed changes were received during nﬁa.mmrop«cd”mmuon
desirable and spproved revised the comment period. Pinal rules. which  wehicle™ rules. The underreporting
mvond rules and & revised proposed  adopied some of the suggestions problem that the “scquisition vehicle™
tifica received the comment period but  spproach was designed to solve is
revised rules and Formn were publisbed  which were su tantially the same ae sxtensively discussed in thet notics of

in the Federal Registar of August 1. 1977, the sed rules, were published in mpoudnﬂmnkmltuvlamboth
42 FR 39040, Additional changes in the the Federal Register of July 29, 1983, 48 in some circumstances an
pevised rules and Form were made after FR 34427, and became effective on scquisition made by s partnership is sot
the close of the comment period. The Avawmbﬁdﬂm . subject to the reporting and waiting
Commissioa formally pramulgated the replacing the requirement to provide obligstions of the act. and bow In
final rules and Form, and issued an 1977 revenue date with & requirement i circumstances an acquisition
mpcnw:s Statement of Basis and provide 1962 data on the Form, was mads by s nawly formed corporation
Purpose on July 10, 1878 The Assistant blisked in the Federa! Register of that has 8o controlling owner is not
Attorney Ceneral gave his formal n'mbaxmunm *  subject to the obligations of the act. The
- Concurencs en | y 14 1878 The final In addition. the Notiication and m«udrduwnldhnmmd
o Pules a0d Form and the Statersest of Report Form, found in 36 CFR 803 types of transactions tobe .
Basis and Purpose were published in the  (Appendix), bas endergone minor reported.
Fodaral R of july 311978 & FR revisioas oa two otber occasions. The - The proposed "scquisition vebicle”
33451, and allective en _ paw versions were approved the rules recsived the second largest
Seplamber &, 1978 Office of Management and oa sumber of public commants. They were

The rules are divided into three parts,  December 29, 1981, and February 23, discussed by comments 2. 4. 7. 15, 16,18

which appesr at 16 CFR Parts 001, 802 1963, respectively. Most recantly. the and 18. While the comments differed oo
of fnformation collection requiremsnts of  Bumerous poiats. and pot all were

the terms used in (e oct and rules. and the Notification and Repart Form ware critical, three significant points emarged:
explaine which scquisitions are sabject spproved by the Offics of Management First. it is likely the proposed rules

10 the reporting and waiting petiod and t on September 30, 1964, for a would generate a large aumber of
ts. Part 802 contains & period of three years. - sotification filings: second. the rules
sumber of exemptions from thess The SNth set of changes o the rules might be subject o evesion by relatively
requirements. Part 803 explains the. and the Notification and Repart Form simple expedients: and finally, there are
Ecldw for complying with the act. was published by the Fedaral Trede less inclusive approeches that could
Notification and Report Form. Commissicn as proposed rele changes in  sccomplish the primary objective of the
which ls completed by persons required  the Federal Register of tamber 34, “scquisition vehicle” proposal.
o file notificatioa. is an appendix to 1988, 80 FR 38742 Thoes Because of the importance of these
Part 803 of the rules. peoposed revisions ware designed ts fssues to the affectiveness of the
Changes of & subetantive natare have reduca the cost te the public of ’ premerger program. the Commission bas
been madae {n the premerger notification  complying with the sad to improve ‘peconsidered its proposal and developed
rules or Form oa five occasioos sincs program’s effectivecess. Numsrous & sow approach that only to
they were first promulgsted. The first comments ware received an the thirleen o and other entities that do
was an increase in the minimam dollar wopouh.‘tht‘:nmhdmdcdd-dh pot issue voting securities. While not
walue exemption contained in § 80220 of  adopt aine of the pro (ogein based directly an suggestions from the
the rules. This amandmaent was significanty modified form). to reject comments, the Commission
proposed ia the Federal Ragister of one proposal fer budgetary reasons. and es its new proposal is responsive

W'm&m‘pﬂm;ﬁd-u hddcr!udioauﬂuo&cthbr;enc to the concarns raised in thoee

- ‘ederal proposal lo requirs reporting by ewners comments.

ﬁ:‘:dd 4 FR  of “acquisition vehicles” (Proposal 3 of -The Commission inviles interested
60781, The second amendment replaced mmummd pereons to ssbmit comments oa the
the requirement that eartais reveoue - &m k the proposed sxamptien asaturs end scope of the problems
dats for the yesr 1572 be peovided (n the of certain ssset acquisitions, inclading described ia the Proposed Siatsmant of
Notification and Report Form with a the scquisitions of current supphiss. pew* Basis sad Purpose, 8s well a3 0o the




appropriatasaess of the proposed

smendments 1o the rules as solutions te
those problams.

fesponses specific

Questions .

feeition rehica: sales peomosed te
itton ve “ rales,
undl::ﬂoﬂnili:.dmmll;l
Sanner xr.lar to the partnersh
contral approech. Tha ABA sugpested
that the rules include an altemnstive
snnmoaolmnlt!g:\zddopplyh
scquiring persons that do not
otherwise meet the act's section TA{a)(2)
size-ol-person-test. With respect 10 such
persons, control would be sscribed to
that “owner” holding the intarest
i» the scquiring person to or
grester thas 2S5 percent, regardiess of
Ubﬂha;:hmmﬁ:thm
WPNW b.pz?nup
" im sccordance with the method proposed
by the Commission tn the “scquisi
vehicle”™ rules and retained in the ’

3 What are the costs and benefits of
the p control proposal?

4 What are the.costs and benefits of
the ABA proposal?

the proposed
“acquisition vehicle™ rules pablished om
Scpuiybqru 1088, 50 FR 38742, the

t!dédlaﬂlul\hlilﬂo.“/'ﬂday.“tnhtlﬂ?IPmposedRuln
___M_-_—“__—__—
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scquisition vehicls “for the purpose of
Svoiding the oblizetion to comply with
the requirements of the act shall be
comply shal b o o 2 ving
comply
the act . . . %o the substance of the
hmcﬂc::‘;] should insure that of
competit significant transections
this type be reported under the
mm notification program. If,

evet, the proposed rule becomes
oflective and unreportable acquisitions
raising competitive concemns occur, the
Commission will prompily coasider

o
. The Commission is proposing a rule
that would expand the definition of
mﬂdto.hdudc’mmanhq”

perant or more of partnerships or otber -

ex:tities that do not4ssue vo

OWN. just 8 pursons must currently
freport scqulsitions by corporstions f
they own 50 percent or more of the
outstanding voting securities of thoss
corporations. Unlike the
proposed “acquisition cle” rales,
this proposal would aot require minarity
ownars (0 report acquisitions.
m&ummmhuuwmu
change the existing alternative
&ﬂmum of a;nml. which d.:::.ndu
cootractual power fo te )
members of an entity’s board of

dlncionumlogaab;d.y.m

proposed change—irom the power to
designate s majority to the power 4o
designate 50 percent—avill result in o
waiforin 50 percent criterion for all
deflnitions of contro! in the rule.

i

-wehicle rule has certaim inherent

problems. That s chtendetobe’
mmmﬂmﬂm
might not deter o person determined %o
ovoid the notification ebligation. -

Second, further examinstion of :ho kinds
of potentially significant acquisitions
that are not reported under the current
rules indicates they are likely to be
acquisitions by partnerships dominsted
by coe person. While unreported
takeovers by corporstions and other
business entities tn which ownership is
fragmented are theoretically possible.
they do aot ye! appesr (o bave been
sources of eoub:::.minuprobhm;h
Accordingly, use it is possible to
draft a less complex rule that would
make scquisitions by persons whe
control partnerships reportable. the
Commission has decided it is more
sppropriste to determine whether
existing anderreporting problems can be
adequately addressed by adopting this
more limited approach.

Problams With the Acquisitios Vehicle
Approach

The overinclusiveness of the

. ecquisition vehicle spproach is derived-

from its !:}ad.cmn. It disregards. for
purposes fermining reporting
ebligations, the egsun:‘ of the "
scquiring entity. Thua, that approa.
could require & notification from every
person who, through its boldings of
voling securities in an acquisition
was deemed to be acquiring

more than ¢ $1$ millon interest in o
targel With the recent proliferation of

leveraged management buyouts.
this approach would likely have
genersted a large number of filings
concerning transuctions that bave little
©f Do competitive significancs.

Leveraged buyouts are commonly
made by shell tions formed for
the purposs of the scquisition.

As the Commission stated today in this
Fedaeral Register in the ststement of
basis and purpose deacribing § 801.11(e).
shell corporations “typically have had
00 sales and frequently have no assets
othar tha the cash or loans used to
make ths s:quisition. Thus, when they
are not controlled by any other entity.
the scquiri:g person has no competitive
presencs. In such instances the
aoquisition does not combine businesses
but merely changes the ownershipof 8
single ongoing business: it therefore
cannot reduce competition. Accordingly.
the Com:iuton h‘b.y concluded th:}: no
purpose is served by requiring su
acquisitions to be reported.” Similarly.
because management buyouts veuslly

.do not combine businesses. no purpose

le served by requiring such transactions -
10 be reported. as would an acquisition
wehicle rule.

Of course. an scquisition vehicle
(whether beavily leveraged or not) might
Inclede among (ts ownars com petitors or
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potential competitors of the scquired
entity. In diich instances there would be
@ ressca o require
Wmuy.ubmmu
& ariterion that would exempt

competitively insignificant groups bet
o aot also exempt competitively
significant groups. As a result, there is a
mhadmyhhoequwuga
spproach. exacerbated by the
popularity of management

ty
m t0 require & substantial number
of unnecessary additional filings.
The “acquisition vehicle™
rules t to solve unde
for both known
theoretically possible means of svoiding
the obligations of the act. The
comprehensive scope of those
rules is. in part. responsible for the
substantial problems of
overinclusiveness and enforcaability.
The Commission now believes it is more
sppropriste initially to direct its
nle::iking a&:?&m who make the
ecquisitions partnerships they
dominate. Until now, the most
ificant unreported ransactions of
the Commission is sware were sl
scquisitions by partnerships that were
dominated by one person. Conssquently,
the Commission believes it oeed not
require any reporting by minarity
shareholders of corporste scquisition

wehicles.
Should the Commission find
persuasive evidencs that this form of
. transaction sppears to be omitting from

e premerger notification system

:u;ruauly significant transactions. it
d reexamine the scquisition vehicle

approsch.

Coatrol of Partoerships and Other
Entities That Have Not lssued Voting
Securities

There have been widely publicized
{nstances in which scquisitions were
structured (o be made by partnerships
rather than corporations. and were not
reported under the act, even though the

ips were owned and operated
principally by one person. and that
person was a competitor of the acquired
persoa. That result is inconaistent with
the treatment of corporations that are
dominated by one person, end with the
objectives of the act and the rules.

Acquisitions by partnerships can
:::ud mu;‘u-g:rr review as a result of

principles of premerger reporting:
one. 8 formal rule for calculating assets
of an entity, 16 CFR 801.11{e), and the
other, & Premerger Notification Office
informal interpretation that s ,
partmership le its own “ultimste parent
entity” (that is, » partnership is not
controlled by its } Section -
901.11(s] directs that an entity without a

hhnacbnt‘unhdud-.h .lh
ts size, any sssets that are
mlﬁhnmy!udn
of making an acquisition. Thus,
example. if & partnership is formed
buy a 81 billion company aad the
partners coatribute 81 billica in cesh,
the scquisition of the company by the
partnership is not reportable. The
partnarship does not mest the $10
million minimum size critericn of section
TA(e)2) of the act because § 801.31(s]
the partnership not lo count the
81 billion that will be used o pay for the
scquisition. The informal in tion
deems the acquisition to bave
made by the partnership itsell, which
bas 00 other assets, rather than its
pertners, who may well bave other

assels.
Of course, If tha partnership were -
employed in the acquisition “for the
purpose of avoiding the obligations to
comply with the requirements of the
scL” its existenca would be disregarded
and the obligations of the act would be
determined by applying the act and the
rules Lo the substance of the transaction.
10 CFR ﬁ‘? :‘or cum.slc. m
persons t be tempted to ean
acquisition through 8 p for the
of delaying their premerger
potifications to the antitrust agencies
until they were required by the Federsl
securities laws to announce their

. ecquisition publicly. if a partnership
,mmdlortbcgurpouddch goe

avoiding reporting, § 801.90 w

sttribute the acquisitions to the partners
individually. They would be required to
comply with the obligstions of the act

personally prior to consummating the
transaction.

The Commission now °
require partners, rather
partnerships. to report transactans in

-osrtain other circumstances. It

1o sccomplish this result by
tbcaﬂotﬂah;mhl.lm.&b
provide urﬂmhl oro
wnincorporat cndtywiﬁhdnmcdto
be controlled by any person who owns
) t or more of the entity. Thus. &
partner who met the statutory $10
million minimum size criterion and
owned B0 percent or more of the
partnership would be required to report
scquisitions made by the partnership.
The rule would be analogous to the
circumstances ia which a corporstion Is
deemed 10 be controlled by one or more
of its shareholders. It thereby
abolish the overly genera! presumption
that ps are alweys
independent entities. .
This would mean, in the
example of the acquisition of tha $1
billion company above. the
transaction could be reportable if one of

. one person has e ri

——————

the partners was entitled to fifty percent
or more of the firm's profits (or, wpon
dissolution. of its assets). and that

's total assets or net annual sales
were $10 millioa or more. That
controlling partner, or its parent. would
become the “witimate parent entity”
pwsuant to § 801.1(a)(3). It would
therefore be desmed to be the person
making the scquisition.

This proposed ettribution of control to
persons owning such large economic
interests (n entities that do not jssue
wvoling securities seems 1o be a more
spproprists way to spply the premerger
sotification procedures. As matters
currently stand. for example. a person
can make s purchase through & limited
partnership in which it is the general

and 85 parcent beneficial owner.
pursuant to § 801.11(e). the
partnership does not meet the size-of-
persos criteria of section 7A(a)(2). and

-the partnership was not created for the

purpose of avoiding compliance with the
sct, the transsction would not be
reportable because the partnership is

_deemaed to be its own ultimate parent

sntity. It seems more appropriate for
such transactions (o be reportable by
any persoa that dominates the acquiring
entity. That is what the proposed rule
seeks to do.

In the past, the Premerger Notification
Office has not deemed partnerships to
be coatrolled. Section 801.1(b) provides..
In part. that control exists il one person
can “designate & majority of the
directors of s ration. or in the case
of unincorporated entities, of individuals
exercising similar functions.” The
Commission stafl has declined to equate
partners with “individuals exercising
similar functions” to “directors of &
corporstion.” This interpretation was
sdopted principally becsuse the
variable structure of partnerships made
1t oo difficult to specify an objective set
of criteria by which to attribute control.
For exampls, partnerships can provide
for equal operating suthority for all
partners or can restrict those rights in
any of & number of ways. Howsver. in
!u'nnhd.rz.lhc acguisition vehicle
proposal. the Commission developed the
concept of attribuling control of
snincorporated entities on the basis of
beneficial interests. See. for example,

§ 901.5(b)(2). 50 FR 38748
ile not perfect. this conceapt, which
relies on the entitlement to profits or to

. assets {n the event of dissolution. seems

an adequate indicator of control where
t to 50 percent or
-ono!:homﬁ:g‘hmtmcdmso
percant or more assels upon
dissolution. At the very least. it seems
wnlikely that such an entity would be




Federu!

mIVd.Iz.No.uIFﬁday.MtlwlPl'opoudRuln

I3

permitiad (o continee its existence if it
sparaisd ia any wey that was adverse
hmﬁl”n::t.m
~onsequestly, quile spart amy
concers abou! intentiona! svaidance
the act’s obligations, the Commission
this proposal to be aa

shares, § 801.3(b) deetns & corporation
10 be a controlled eatity oaly if one
perion owna “30 percent or mors of the
:.t; vuoﬁn.nuﬁﬁu"whaa
t y (0 dasignate & majority
of the of directors.” While this 50
percent requirement understates sctual
control of many corporations. the rule is
cleer and easily déterminable. It is also
argusbly everinclusive because one
corporatian with two 30 percast owners
ls deemed 10 have two yilimate parent
entitiss. Nevertheless, this argusble
;:bdn::-&:umﬁlynﬂm:oﬁ
{ con t generslly exists in
thwzw;&
experienca, this requirement thet
~entrolling entities file has not

;oddmow”l:lr:naimfu'u
termining con uaincorpors
enlities. It would be an objective and
predictable standard. Moreover, the
degree of

In Jormulating the 50 percant .
ownersbip criterion. considerstion was .
givea 10 whether other indicators of
coatrol should be included. For example,
the Commission might have proposed
treating the sole general partner of &
kimited partnership as coatrolling the
pertnarship. While the Commission did
a0t doubt its autberity to attribute
control on this and on other criteria. the
Commission daclined to utilize that
suthority st this time because it might

many unnecessary filings. For
example. limited partnerships with sole
genecal partaers are commen entities

competitive significance. Morsover, if 8
vule required sole geners! partners to file
motifications, some might attempt to
#void it by appointing & second or third

ssems and therefore wndaly
wmmx.m

reserves the oplon of promulgating such
@ ruls should anderreporting of
significant soquisitions occur under the
currently proposed rule. e
Finally, some considerstion was given
1o adopting a rule that would attribute
assets of unincorporsted entities o all
owners, even if they beid only &
dnﬂu',hlh Lmolth:::im}y
o coverage
proposed acquisition vehicle ruls. The
Cammissioa does not feel such o
proposal is warranted at this time. In the
vehicles that bed any potential h?
anticompetitive consequences have
been dominated by a single persoa ar by
fwo persons hoiding equal rights.
Accordingly, the Commission believes It
is suficient al present to extend the
scope of the premerger solification
program (o an unincorporsied entity
oaly if at least one person is entitied to
sither 80 percent of its profits or. upon
dissolution, of its asests. However,
should competitively significant
Bansactions escape reperting
obligations under the proposed new rule
because no person controlled the '
partnarships undertaking those
ecquisitions, the Commissios would

‘Changing the Majority Coatrol Criteries

Under the axisting rules. an entity is
decmed controlled by a person that has
a contrectual power to designate 8
majority of the entity's board of
directors. Both the current and the -

posed rules reflect the Commission’s

lief that such & persoa should be
deemed by the rules to coatrol the eatity
whather or not that entity alsc is
deemad to be controlled sccording to
other criteris. Thua, a single entity may
be deemed controlled by one person
that holds 50 percent of the outs
voling securities of the entity and alse
bymgmmmn‘m whoh:l ford : of
coatrs: ight 1o ap t & majority
at sty boardof drvcir oo )

u ar ons

The Commission has concluded,
bowsver, that no purpose s served and
some coafusion bas been generated by
:Ilemn;‘ b.emtrol of & board of directors

y whan ooe person may appoint more
than 50 percent of ths directors. It
therefore proposes Lo revise this
criterion to paralle! the other coatrol
concepts based oo 50 percent
ownership. Under this proposed
amendment, an entity would be deemed
to be controlled by & person with the .

right 0 appoint as few as 50 percent of
the entity's directors. .

reconsidar the acquisitioa vehicle
- approach. *

The basis of this decision is illustreted
by the following example. Consider o
aonprofit joint venture corporatien
crested by two persons that is not
subject to proposad § 801.1(b}(1)
becsuse it does not issue voting
securities. it will not distribule profits
and it would disbarse assets widely in
the event of dissalution. If the power to
:::'imb.dindm 'ho.l this venture l:;;l‘i;'

y between two persons i
the entity. such an entity can be deemed
controlied solely as 8 result of the
contractus! right to sppoint directors.
There s no reason to treat the control of
this corporation differently from s
corporation {n which the voting shares
are split eveniy. Both rights are likely to
result in an evenly divided board of
directors. Aczordingly. the proposed rule
would deem an entity to be controlled
by ¢ person thet had » contractual right
to appoint half or more of the “directors
of & corporation. or in the case of
unincorporated entities. of individuals
exercising similar functions.”

As noted in the discussion above. the
Commission has experienced no
problems administering its “30 percent
or more of the outstanding voting
securities” criterion. Even though that
requires in appropriats circumstances
more than one persoa to file as the
witimate parent entity of a single issuer,
all persons required to file have been
able to supply the information required.
This experiencs appears to confirm the

ission’s premise that If cne person
owns 50 percent of an entity it is at least
in joint control of the entity. I the case
of a persoa controlling S0 percent of &
board of dim(?n ;:; hdivi)duh
exercising similar functions), it is even
clearer that the entity cannot act
without that person’s assent. The

sion therefore proposes to infer

control if a person bas the contractual
right to appoint 50 percant or more of
the board of directors {or of individuals
exercising similar functioas).

This proposal would modify a
Commission staff informal interpretation
of § 801.1(b). Currently. the Premerger
Notification Office deerns a corporation
controlled if & person can designate o
amojority of the board as & result of both
bolding voting securities and having a
contractus! power to designate
directors. In other words. in determining
whether an entity is controlled pursuant
o § 801.1(b)2). the stafl adds directors
elected 1o the board as a result of
holding voting securities to directors
designated ss & result of a contractual
power. Under the proposed
amendments, the staff would deem the
sntity controlled by a person who. as 8
result of such combined rights. bad the
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mhﬂ-dpulomlumd thearetically possible that as many es
the directors. oix

Operstien of the Propesed Rule
"~ 4he Commission proposes (o amend

fis rules by sdding to the definition of
. the term "control” in § 801.3(b). The

amendmant, new.
§ 801.3(bX1)ii). would deem an entity to
be controlled by 8 entitled to 30
{ ar mare of the entity's profits. er
: s persan entitled. upon dissolution, to
30 percent or more of the entity's assets.
The amandment would not apply if the
entity bad outstanding voting securities.
The amendment thus creatss two
systems for delermining control: one for
entities that issue voting securities, snd
another for all other entities.

Thesa non-overlapping rules fot
determining control are each
supplemented by the alternate—
contractus! power 1o designate—control
concept: In other words, proposed
§ 801.1(b)(1) weuld not deem an entity
to be controlled both under paragraph
bX1)i) :{ s person that bolds 30
percent of the voting securities issued by
the entity and under proposed
mﬂnph {b){1}{ii) by another person
that has & right (o 50 percent of the
entity’s profits. Because the entity had
opup w:?:)( }ii) md i
paragrap 1 not apply:
thus. the entity would not be controlled
on the basis of & right to profits o¢ to
. ‘sssets upon dissolution. In contrast,
under proposed p‘nﬁlph (b)(2) the
entity deemed controlled under (bH1))

as & result of voting securities held by
one person would be deemed also
controlled under proposed paragraph
(b){2) by another person that had &
contractual right to appoint 50 t
or more of the entity’s board ©
directors.

Similarly, an entity that was deemed
controlled under proposed paragraph
(b)(1){li}. because a person had a right to
$0 percant of its profits or assets, would
also be deemed controlled under
proposed (b)(2) if another person had
&cﬁ;huoumt st least 50 percent of
that entity’s of directors (or
snalogous body). This overlap would be

.quite rare, Bowever. As explained
above, the Commission stafl has not
deemad partnerships to possess
*tndividusls exercising similer
functions” to Wﬂ:):h;mn. \
proposed paragrap 2 apply
oaly 10 other entities thet do not issue

securities.
In addition. the 50 t or more
criteria in paragraph (b)1)(i). proposed

paragraph (b){1){ii) and proposed -
paragraph (b)(2) means that under each
paragraph two persons can be deemaed
o control an entity. It i, thus,

could be deemad to control
ene entity. Howevaer, it would be
extrsordinary for.an entity to allocate
thoss incidents of p tn such
different percentages. -

As described above,
parsgraph (b)(1){i) is intended to spply
enly in circumstances in which

ph (b)(1){i) does not apply. that

it applies only to entities that have
pot issued voting securities. Typically.
this means paragraph (b)1)i] will appl
0 corporations proposed paregrs
(b)(1)ii) will apply to non-corporste
entities. It should be noted. bowever,
that scme corporstions (for example.
entities incorporated under not-for-profit
statutes that do not issue voling
securities) would be subject to proposed
paragraph (b)(1)(il). Similarly, some
wnincorporated entities (for example,
foint stock companies) issue votin;
securities. For them. control woul
continue to be determined by paragraph
(b‘(})(i)‘

or purposes of these rules. the fact
thet an entity issuss securities that have
some voting rights is not sufficient to
deem them voting securities. Limited
partnerships commonly issue
cartificates subject to the Securities Act
of 1933 to limited partners. Thess
partnership shares may be transfersble
and may entitle their holders to vote ca
a varisty of matters, but typically the
entities would not be subject o
paragraph (b)(1){). The definition of
‘vad.nfdnc'uity“ in § 801.1(}{1) states.
the holder of the security must
entitled “to vote for the election of
directors of the issuer, or with to

ted entities, individ

exercising similar functions.” Because
most unincorporsted entities do not
bave bodies analogous to bourds of
directors or do not elect the membership
of such bodies, the securities are not
“voting securities” within the mesning
of the rules. .

The rights to profits and to assets,
upon dm:l(gt,i(e?ﬁumbcd {n oy
parsgrap 1 are own P ts
and not creditor rights. Thus. the right to
assets, upon dissolution. means after all
debt obligstions have been satisfied.
The right to profits would be calculated
after payment of any royalty, franchise
fee or other expense based on income.

As is the case with other control
provisions, 8 persan desmed to coatrol
an entity under proposed paragraph
(L)(1)(1] is sttributed all the assets of
the controlled entity. See § 801.13(c)(8).
Thus if A" eoabopl; &x’?mt o

posed 1 [ ] :
::mmhip B (becauss “A" is entitled to
$0 percent of B's profits. or 50 percent of
B's assets upon dissolution), “A” must

include the value of sll of B's assets in
detarmining A's total assets. "A” must
include all of B's assets to determine
whether il meets the minimum size
criteria of section 7A(a){2) of the sct.
even =A" does not bave a right 0
the other 50 percent of B's profits or
sssats. Furthermore. if B is entitled to 50
percent of the profits of partnership C
*A" will be deemed to control C also
and also must include all the assets of C
tn determining the size of “A."

List of Subjects in 16 CFR Part 801

Antitrust, Reporting and
recordkeeping requirements.

The Commission proposes to amend
Tite 16. Chapter L Subchapter H. the
cods of Federal Regulations as follows:

Accordingly the Commission proposss
the amendments set out below.

1. The authority for Part 801 continues

- to resad as follows:

Axthority: Sec. 7A(d] of the Clayton ActL 18
US.C 182(d). as edded by sec. 201 of the
Hart-Scott-Rodino Antitrust Lmprovements
Act of 1978, Pub. L 94-433. 90 Stat 1390.

2 The Commission proposes 1o amend
§ 801.1 by revising the introductory text
of paragraph (b). paragraphs (b) (1) and
(2) and by designating the existing
example as example (1], and adding
new examples (2) through (4). as set
forth below. New language is indicated

by arrows: (> new language ), Deleted ’

language is indicated by brackets:
(Cdeleted language]).

PART 001—~COVERAGE RULES
§ 0Lt Definiiens.
L

(b) Control. The tarm “control” (as
used in the terms “control(s).”
“controlling.” “controlled by” and
“under commoa control with™) mesnse:

(1—a Either

o (i)a [(1)] Holding 50 percent or
more of the outstanding voting securities
of an lasuer [:] ».@or

o (i) In the case of an entity that bhas
po outstanding voting securities, having
the right to 50 at or more of the
profits of the entity, or, having the right
in the event of dissolution to 50 percent
or more of the assets of the entity: or=

- (2) Having the contractual power
presently 1o designate [s majority}
» 50 percent or more « of the directors
of a corporation, or in the case of
wnincorporsted entities, of individuals
exercising similar functions.

Exampls prsa:0l@’ "’

o2 A statutory limited partnership
sgreement provides as follows: The geners!
partner "A” is entitled 10 50 percant of the

. p profits. “B~ is entitled 10 40
percent of the profits and “C" is entitied 10 10

st e A e . $3 e e e
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of the prefits. Upss dissslutan, "3~ . "A" Is dosmed W qeawel the ) of the excess of the hospital's
eatitied to 73 percent of the partnership MMMJ&WU&“ mmnwm
wosts and “C” is satitied 1o 25 porcun of of the partnership’s profita. “5 is alee “pe of the
ene ssets. All lanited sod geaaral partaers  deamod to comtrel the R o parsiip B oad 30 pove of e prors
re entitied 16 vole oa the atlers @ entitied @ 75 parcent of the parmarsiip's o) POrmarsbip ~phmiplond.ebei
the dissolution of the parmership. the rensfer 8tests wpon .Wc.'ﬁ u.hu 4
of assets not in the erdinary course of & "A" is & noaprofit charitable foundation Mw‘d w:,z :b?'.
Suminess. any changs is the nstwre of the that entery inte o joint veature X A" . m.:m
business aad the removal of the genaral with “5", s sonproflt university, t9 establish r‘m’ ftis yid ble).
partaer. The intarest of soch partner ts 8 sonproBit hoepital corporstion that dess  M4SURLRY t Is atherwise reoonis
Qridencad by aa ewnerihip cartificate thatfs B0t lowsa voting socurition Prsiast toite  Tervuant 10 § WLIDNIK: L is devmed 10 be
weaslersble wader the lerms of the sharter all nurplus revesse from the hospétal - by A%, eves ;}':.A'“a.“"’
mwnﬂnuﬂ-ﬂhh i excees of expenses and aecessary capital ..am“”."w“ “."’"' “",

Act of 1933 For purposes of these  Investments o 10 be disbursed evenly to “A~  Decouse B aad C are consid 88 part
Pules. sontrel of this partaership le ond "5, In the eveat of diseclution of the A e reles stiribute all profits to which B
determined by paragraph (DX1Xii) of this bospital carporation. the assets of the aad C are entited (twe thirds of E's profits in
section. Alhough partnership iaterests may  hospital are 18 be contributed e ¢ lecal this cxample) 0 “A-"w
be securities and have seme veting rights charitable medica! facility thes in need of By direction of the Commission.
ottached 1o them. they do not entitle the financial assistance. Notwithatanding the
Swner of that intervst ts vate for & corporate  bospital's designation of its disbursement Emily R Reck,
W'u'uww-wn Mumntﬁnmﬂu:‘ Secretery.
similar fanctions™ as required .t Baintsin its charitable image. "A” r .
X1} and thus are 8ot subject 19 either would sach be deemed 10 control C. pursuant (TR Dot 874371 Flled 3-5-87: £:48 am)

this section. 0 § 00L1(DXIXi]L because sach is entitied te

p !
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