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Leegin Creative Products Inc. v. PSKS, Inc.
2
 poses significant challenges to state 

attorneys general, who have aggressively prosecuted actions against vertical restraints, more so 

than their federal counterparts.
3
 For more than twenty years, state attorneys general have 

combined resources through the Multistate Antitrust Task Force of the National Association of 

Attorneys General
4
 to prosecute vertical price-fixing agreements, among other violations. Their 

collective efforts have returned in excess of $115 million in cash and $75 million in products to 

consumers
5
 through federal  parens patriae cases

6
 alleging vertical price-fixing (“RPM”).   

 

 Despite the demands of Leegin, attorneys general will not end their pursuit of RPM cases 

because of a central truth - RPM means higher prices to consumers.
7
 While the job has become 

more difficult, they will pursue RPM along several paths: (1) bringing federal antitrust parens 
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patriae cases under the Leegin regime; (2) advocating legislative repeal of Leegin in the United 

States Congress; and (3) suing under state antitrust law to challenge RPM in state courts. 

 

A.  Post-Leegin Federal Antitrust Litigation 

 

The per se rule was a “conversation stopper”
8
 that resulted in significant settlements in all 

of the pre-Leegin parens patriae RPM cases brought by members of the Task Force. Federal 

antitrust litigation under the rule of reason is a far more onerous matter for a plaintiff.  In the 

absence of the per se rule, proof becomes more complex and already expensive litigation 

becomes even more expensive.
9
  

 

The  Leegin Court expressed the expectation that “over time,” as federal courts acquire 

experience dealing with vertical price-fixing cases, they will “devise rules” or even recognize 

presumptions to promote a “fair and efficient way to prohibit anticompetitive restraints and to 

promote procompetitive ones.”
10

 As these “fair and efficient” rules develop over the years, 

plaintiffs will have to spend large sums to litigate rule of reason cases. 

  

Nonetheless, attorneys general will likely continue to bring select federal RPM cases, and 

the significant benefits to states that litigate together under the auspices of the Task Force will 

continue to provide a strong incentive to remain in a federal forum. Indeed, the States of New 

York, Illinois and Michigan filed, and settled, a federal minimum RPM case in March of 2008 

against furniture maker, Herman Miller, Inc. The states alleged that this furniture manufacturer 

violated federal and state antitrust laws by preventing retailers from advertising discount prices 

that were below minimum prices set by the manufacturer.
11

  

 

B.  Federal Legislation “Repealing” Leegin 

 

On May 14, 2008, thirty-five state attorneys general submitted to Congress a letter 

strongly supporting the passage of S. 2261, Discount Pricing Consumer Protection Act, 

introduced by Senator Kohl in the 110
th

 Congress. In the letter, the attorneys general assert that 

consumers have been “well served” by per se treatment of RPM and the lower prices it 

promotes. They warn: “The practical result of [Leegin] will be to encourage manufacturers, 

distributors and retailers to act together to charge higher prices that will be borne by consumers.” 

The attorneys general urge “immediate consideration and approval of this important legislation.”  

Senator Kohl has re-introduced the “Discount Pricing Consumer Protection Act” in the current 

session of Congress with S. 148.
12

  State attorneys general will continue to support congressional 

efforts to reverse the Leegin decision in the 111
th

 Congress. 
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C.  Vertical Price-Fixing Enforcement Under Existing State Antitrust Laws 

 

A number of attorneys general will prosecute RPM in their respective state courts under 

their existing antitrust laws despite the fact that litigation in state forums will create challenges to 

achieving the collective action that served the states so well before Leegin.  The ability of 

individual attorneys general to sue under state law depends on whether their respective 

legislatures have expressly condemned RPM, whether their antitrust laws are intended to act 

independent of federal antitrust law or whether their antitrust laws are intended to defer to 

federal antitrust law.
13

 In a recent compilation, Richard A. Duncan and Alison K. Guernsey 

identify thirteen states that appear to have state laws prohibiting RPM, independent of  federal 

antitrust law.
14

 

 

Our two largest states, California and New York, are well positioned to sue vertical price-

fixers in their state courts.  California‟s courts have consistently held that the Cartwright Act
15

 

prohibits resale price maintenance as per se unlawful conduct,
16

 for a vertical price fixing 

scheme “destroys horizontal competition as effectively as would a horizontal agreement among 

distributors or retailers.”
17

 California‟s antitrust law was enacted in 1907 “in reaction to 

perceived ineffectiveness” of the Sherman Act,
18

 even though its prohibitions resemble federal 

antitrust law. Thus, California‟s Supreme Court has held that “judicial interpretation of the 

Sherman Act, while often helpful, is not directly probative of the Cartwright drafters‟ intent.”
19

 It 

is unlikely that California‟s courts will permit RPM to “destroy” competition when they decide 

whether to retain the per se rule for vertical price fixing. 

 

New York‟s Donnelly Act contains provisions that clearly resemble section 1 of the 

Sherman Act and New York‟s courts have followed federal antitrust precedent “unless there are 

differences in state and federal policy, statutory policy, statutory language, or legislative 
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history.”
20

 New York policy parted company from federal law in 1974 with the legislative repeal 

of  New York‟s Fair Trade Law.
21

  In response to Governor Hugh Carey‟s plea “to insure that 

consumers are not victimized by price-fixing schemes,”
22

 the New York legislature enacted a law 

providing that vertical price-fixing under federal trade laws “shall not be enforceable or 

actionable at law.”
23

 The Governor‟s Program Bill noted that RPM keeps prices “artificially 

higher” than those in a free market.
24

 New York‟s law was enacted a year prior to the Consumer 

Pricing Goods Act of 1975 that repealed the Federal Fair Trade laws, infra nn.107-09, and has its 

own independent history. This history provides New York with strong arguments that Leegin 

should not be applied to the Donnelly Act.
25

 Indeed, two pre-Monsanto federal court decisions 

and one relatively recent New York state appellate decision appear to support per se treatment of 

vertical price fixing under the Donnelly Act.
26

 

 

D. Maryland’s Leegin Repealer 

 

When the federal courts close their doors to antitrust plaintiffs, state law has sometimes 

provided succor to excluded parties.  The most dramatic example of this is the states‟ response to 

Illinois Brick Co. v. Illinois,
27

 where the Supreme Court construed section 4 of the Clayton Act
28

 

to preclude plaintiffs that did not purchase directly from the antitrust wrongdoer from recovering 

damages.  To date, at least thirty-six states
29

 have acted, through legislation or court decisions, to 

permit these “indirect purchasers” to recover damages under state antitrust laws. The power of 

the states to enact this legislation, which contradicts the Court‟s construction of federal antitrust 

law, was upheld in California v. ARC America Corporation.
30

  In April of 2009, Maryland‟s 

General Assembly passed the first statute
31

 in the country expressly rejecting the application of 

Leegin’s reasoning to the Maryland Antitrust Act.
32
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The Maryland Antitrust Act prohibits combinations, conspiracies and agreements that 

restrain trade “unreasonably.”  Md. Com. Law Code Ann. §11-204(a)(1). This provision is very 

similar to section 1 of the Sherman Act.
33

 Section  11-202(a)(2) of the Maryland Antitrust Act 

bids Maryland‟s courts to be “guided by the interpretations given by the federal courts to the 

various federal statutes dealing with the same or similar matters….”
34

  In its first decision under 

the Maryland Antitrust Act, the Court of Appeals construed this section to say that it was to be 

“guided (but not bound) by the opinions of the federal courts under the federal antitrust 

laws….”
35

 Despite reserving the possibility of reaching results inconsistent with federal antitrust 

law, Maryland‟s courts have consistently cited “almost exclusively to federal case law” and have 

reached “results consistent with federal precedent.”
36

 

 

Maryland‟s Court of Appeals last heard a case involving allegations of vertical price 

fixing in Natural Design, Inc. v. Rouse Co.
37

 The Court reversed a grant of summary judgment to 

a shopping center that allegedly conspired with one of its tenants to terminate the lease of a 

discounting tenant.  Relying on federal antitrust decisions, the Court of Appeals found that 

plaintiff had alleged sufficient evidence of vertical price-fixing to survive summary judgment. 

Plaintiff‟s evidence met the federal standard set out in the Supreme Court‟s then-recent decision 

in Monsanto v. Spray-Rite, in that it tended “to exclude the possibility that [defendants] were  

acting independently.”
38

 The Court of Appeals declined an invitation to analyze the alleged 

vertical price-fixing under the rule of reason.  Citing Dr. Miles and Monsanto, the Court 

concluded that “the per se rule still retains its vitality.”
39

  

 

Concerned that the Court of Appeals might apply Leegin to cases arising under the 

Maryland Antitrust Act, Maryland‟s General Assembly enacted two identical bills intended to 

preserve the authority of Natural Design.
40

 The General Assembly amended section 11-204(a)(1) 

of the Maryland Antitrust Act by adding the following provision: “For purposes of subsection 

(a)(1) of this section, a contract, combination, or conspiracy  that establishes a minimum price 

below which a retailer, wholesaler, or distributor may not sell a commodity or service is an 

unreasonable restraint of trade or commerce.”
41

  Legislative history makes it clear that the bills 

preserve the per se rule. 

 

 Significantly, the bills were supported by both Maryland consumer and retailer groups. 

The Maryland Consumer Rights Coalition urged the General Assembly to enact this legislation 

                                                 
33
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36
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Bar Journal, 44, 48 (2000). 
37

 302 Md. 47, 485 A. 2d 663(1984). 
38
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39
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40
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to permit the free market to work to “keep prices as low as possible.”
42

 In verbal testimony  

before Maryland‟s House Economic Matters Committee, a representative of the Maryland 

Association of Retailers explained that, just as retailers seek to be as free as possible from 

governmental constraints, they also seek to be free of constraints imposed by manufacturers. 

 

E. Conclusion 

 

 Leegin poses significant challenges to state attorneys general. However, the decision is 

better understood as a speed bump instead of a barrier. State antitrust enforcers will continue to 

prosecute vertical price fixing. Although fewer prosecutions will be brought under federal 

antitrust law, prosecutions will likely increase under state antitrust laws. Where possible, 

attorneys general will look to their existing state laws to find authority to prosecute this conduct 

and to protect consumers from the inevitable price increases that result from vertical price fixing 

policies. Where existing state law does not provide redress, state legislatures will act to protect 

their consumers and retailers as Maryland has already done. Manufacturers considering 

implementing vertical price fixing policies will be well advised to consider state antitrust laws 

and likely state legislative responses before they act.  
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