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Economists have had success setting forth a coherent – if not always accurate – 

framework for antitrust analysis through use of price theory.  Price theory, or neoclassical 

economics, is based on a number of assumptions such as that businesspeople are rational profit-

maximizers, that demand curves are downward sloping, and that resources gravitate to the areas 

where they will earn the highest return.1  Over the last thirty-five years, the Supreme Court and 

the lower courts have frequently relied on the Chicago School’s use of price theory to help 

interpret the Sherman and Clayton Acts.  This is exemplified by the narrowing of practices 

                                                 
* The views stated here are my own and do not necessarily reflect the views of the 

Commission or other Commissioners.  I am grateful to my attorney advisor, Darren Tucker, for 
his invaluable assistance in preparing this paper. 

1 Richard A. Posner, The Chicago School of Antitrust Analysis, 127 U. Penn. L. Rev. 925, 
928 (1979). 
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subject to per se condemnation, including non-price vertical restraints (Continental TV v. GTE 

Sylvania - 1977), maximum resale prices (State Oil v. Khan - 1997), and minimum resale prices 

(Leegin - 2007).  

More recently, so-called “post Chicago School” economists have questioned some of the 

claims of the Chicago School and offered a more interventionist approach.  But those scholars 

simply expanded the range of conduct that might be considered rational and profit-maximizing to 

include some predatory conduct that would raise rivals’ costs, increase entry barriers, or exclude 

rivals cheaply.  Although these theorists offered a more sophisticated, nuanced view of seller 

behavior, they have not challenged the basic assumption that sellers and buyers are rational.  As 

Dan Crane aptly put it, “Most post-Chicagoans want to tweak Chicago’s arguments rather than to 

displace them.”2 

In contrast to the substantial efforts to develop Chicago School and post-Chicago School 

theories, economists have devoted relatively little effort to developing a theoretical framework 

when one or more of the assumptions underlying price theory fails to hold, such as that 

businesspeople and consumers act rationally.  In addition, it is not clear that price theory 

currently offers a clear framework for analyzing some of the more challenging issues that 

antitrust enforcers face today.  I will offer some thoughts on each of these issues, but the primary 

purpose of my remarks today is to suggest that the primary burden and responsibility for solving 

these challenges rest squarely with economists, including the economists sitting here today.   

I. 

The first topic is the evolution of U.S. merger enforcement away from a focus on price 

effects, and toward non-price considerations such as product quality, variety, and innovation.  

                                                 
2 Daniel A. Crane, Obama’s Antitrust Agenda, Regulation, Fall 2009, at 16, 20. 
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This trend can be seen most clearly in the evolution of the Horizontal Merger Guidelines, the 

most recent version of which discusses non-price consideration to a greater extent than its 

predecessor.  

The economic theories embedded in the 1992 Guidelines emphasized price effects almost 

exclusively.  For example, the introduction to those Guidelines stated that “[t]he unifying theme 

of the Guidelines is that mergers should not be permitted to create or enhance market power or to 

facilitate its exercise.”3  Market power was defined as the durable ability to “maintain prices 

above competitive levels.”4  Likewise, Section 2 of the Guidelines described the potential for 

elevation of price and the suppression of output as the competitive concerns in merger review.5  

Section 4 noted the possible benefits of “lower prices to consumers” from merger-specific 

efficiencies, but said nothing about other potential consumer benefits, such as new or improved 

products.6  Nor were competitive effects the only place where the 1992 Guidelines relied on 

prices to the exclusion of non-price considerations.  Section 1 of the Guidelines defined relevant 

product and geographic markets by reference to relative prices, specifically whether a 

hypothetical monopolist would be able profitably to impose a small but significant increase in 

price over a product or group of products.  To be sure, the 1992 Guidelines did mention non-

                                                 
3 Horizontal Merger Guidelines § 0.1 (1992). 

4 Id. 

5 Id. § 2.2 (“[M]erging firms may find it profitable to alter their behavior unilaterally 
following the acquisition by elevating price and suppressing output.”); id. § 2.21 (“A merger 
between firms in a market for differentiated products may diminish competition by enabling the 
merged firm to profit by unilaterally raising the price of one or both products above the 
premerger level.”); id. § 2.22 (“Where products are relatively undifferentiated and capacity 
distinguishes firms and shapes the nature of their competition, the merged firm may find it 
profitable unilaterally to raise price and suppress output.”). 

6 Id. § 4.  The 1992 Guidelines also discussed the role of prices in encouraging entry.  See 
id. § 3.0. 
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price effects two times.  However, both of those references were in footnotes.7  The main text of 

the 1992 Guidelines was devoid of any discussion of non-price competitive effects. 

The 1997 revisions to the efficiencies section of the Guidelines expanded the role of non-

price considerations.  Those revisions acknowledged that merger-specific efficiencies could not 

only “result in lower prices,” but also result in “improved quality, enhanced service, or new 

products.”8  The revisions went on to state that “efficiencies may result in benefits even when 

price is not immediately and directly affected.”9  But the 1997 revisions left the Guidelines in the 

odd position of recognizing the role of non-price factors as part of an efficiencies defense, while 

paying little attention to non-price effects as potential forms of anticompetitive harm. 

The Merger Guidelines Commentary, issued in 2006 under the leadership of Debbie 

Majoras and Tom Barnett, went further in recognizing the role of non-price effects.  The first 

page of the Commentary stated that the exercise of market power, which is the “core concern of 

the antitrust laws,” can result “not only by raising price, but also, for example, by reducing 

quality or slowing innovation.”10  The Commentary went on to explain that “the Agencies 

examine whether the merger of two particular rivals . . . is likely to affect adversely the 

                                                 
7 Id. § 0.1 n.6 (“Sellers with market power also may lessen competition on dimensions 

other than price, such as product quality, service, or innovation.”); Id. § 2.12 n.20 (“Similarly, in 
a market where product design or quality is significant, a firm is more likely to be an effective 
maverick the greater is the sales potential of its products among customers of its rivals, in 
relation to the sales it would obtain if it adhered to the terms of coordination.”). 

8 Horizontal Merger Guidelines § 4 (1992 revised 1997). 

9 Id. 

10 U.S. Dep’t of Justice & Fed. Trade Comm’n, Commentary on the 1992 Horizontal 
Merger Guidelines (Mar. 2006), available at 
http://www.ftc.gov/os/2006/03/CommentaryontheHorizontalMergerGuidelinesMarch2006.pdf. 
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competitive process, resulting in higher prices, lower quality, or reduced innovation.”11  While 

acknowledging that the agencies generally focus on price effects, the Commentary stated that 

“the Agencies also evaluate the effects of mergers in other dimensions of competition.  The 

Agencies may find that a proposed merger would be likely to cause significant anticompetitive 

effects with respect to innovation or some other form of non-price rivalry.  Such effects may 

occur in addition to, or instead of, price effects.”12  Like the Guidelines themselves, the 

Commentary acknowledged that non-price-based efficiencies, such as improved product quality, 

were potentially cognizable.13   

As you know, the FTC and DOJ recently issued revised Horizontal Merger Guidelines in 

draft form.  These updated Guidelines take another step forward – albeit a modest one – in 

embracing non-price considerations in merger analysis.  Like the Commentary, the revised 

Guidelines state at the outset that “[e]nhanced market power can also be manifested in non-price 

terms and conditions that adversely affect customers, including reduced product quality, reduced 

product variety, reduced service, or diminished innovation.  Such non-price effects may coexist 

                                                 
11 Id. at 2. 

12 Id. at 18; see also id. at 21 (“Sellers of differentiated products also may coordinate in 
non-price dimensions of competition by limiting their product portfolios, thereby limiting the 
extent of competition between the products of rival sellers.”). 

13 Id. at v (“The vast majority of mergers pose no harm to consumers, and many produce 
efficiencies that benefit consumers in the form of lower prices, higher quality goods or services, 
or investments in innovation.”); id. at 1 (“Many mergers, moreover, enable the merged firm to 
reduce its costs and become more efficient, which, in turn, may lead to lower prices, higher 
quality products, or investments in innovation.”); id. at 49 (“Mergers also may lead to enhanced 
product quality or to increased innovation that results in lower costs and prices or in more rapid 
introduction of new products that benefit consumers.”); id. at 49 (“Efficiencies in the form of 
quality improvements also may be sufficient to offset anticompetitive price increases following a 
merger. Because a quality improvement involves a change in product attributes, a simple 
comparison of pre- and post-merger prices could be misleading. A careful analysis of the effects 
of changes in product attributes and prices on consumer welfare is likely to be necessary.”). 
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with price effects, or can arise in their absence.”14  The revised Guidelines also state that 

documents or testimony from the merging parties indicating that they intend to “reduce product 

quality or variety, withdraw products or delay their introduction or curtail research and 

development efforts after the merger . . . can be highly informative in evaluating the likely 

effects of a merger.”15   

Perhaps the most significant development in the draft Guidelines with respect to non-

price considerations is the new unilateral effects section on innovation and product quality.16  

According to Section 6.4 of the Guidelines, a merger that results in “a reduced incentive to 

continue with an existing product-development effort or reduced incentive to initiate 

development of new products” may constitute a substantial lessening of competition.17  

Likewise, the agencies may challenge a merger that gives the merged firm “an incentive to cease 

offering one of the relevant products sold by the merging parties.”18   

Another area where non-price considerations are mentioned is market definition.  Section 

4 of the draft Guidelines states that market definition under the Guidelines is based not only on 

“consumers’ ability and willingness to substitute away from one product to another in response 

to a price increase” but also on consumers’ response to a “non-price change such as a reduction 

in product quality or service.” 

                                                 
14 Draft 2010 Horizontal Merger Guidelines § 1. 

15 Id. § 2.2.1. 

16 Id. § 6.4. 

17 Id. 

18 Id. 
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You will not be surprised to hear that I am pleased that the draft 2010 Guidelines 

recognized non-price considerations to a greater extent than the 1992 Guidelines.  However, in 

my view, the new Guidelines did not go far enough.  The overwhelming impression from the 

revised Guidelines is that price effects remain paramount.  For example, other than the new 

section on innovation and product quality, the draft Guidelines’ discussion of unilateral and 

coordinated effects is silent with respect to non-price forms of competitive harm.  And the 

revised Guidelines took a significant step backward by relying on prices and margins to a greater 

extent in some contexts.19 

Another problem with the new Guidelines is the lack of a clear framework for analyzing 

non-price considerations.  Let me give you some examples. 

First, there is no explanation of how to apply the SSNIP market definition test based on 

non-price changes.  The Guidelines define “small but significant” as a five to ten percent change 

in price.20  But how do you determine what a “small but significant” change in quality or service 

is?  The Guidelines do not say. 

Second, there is scant guidance regarding how the agencies evaluate a merger’s effect on 

product quality or service.  The only assistance on this question is found in the introduction, 

                                                 
19 For example, Section of 2.2.1 of the draft 2010 Guidelines asserts that “if a firm sets 

price well above marginal cost, that normally indicates either that the firm is coordinating with 
its rivals or that the firm believes its customers are not highly sensitive to price.”  Section 4.1.3 
opines that “high pre-merger margins normally indicate that each firm’s product individually 
faces demand that is not highly sensitive to price.”  Section 2.2 states that “a high purchase price 
may indicate that the acquiring firm is paying a premium to reduce competition.” 

20 Draft 2010 Horizontal Merger Guidelines § 4.1.2 (“Where explicit or implicit prices 
for the firms’ specific contribution to value can be identified, the Agencies typically use a SSNIP 
of ten percent of those prices. Where such implicit prices cannot be identified with reasonable 
clarity, the Agencies instead base the SSNIP on the price paid by customers for the products or 
services to which the merging firms contribute. In such cases, because the base prices will be 
larger, a lower SSNIP will normally be used, typically five percent but possibly lower.”). 
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which states that the agencies “employ an approach analogous to that used to evaluate price 

competition.”21  I don’t find this explanation helpful, and I doubt that federal judges will either.   

Third, the draft Guidelines do offer a framework for analyzing the loss of product variety, 

but it will need significant fleshing out before it will be useful either to the outside bar or our 

own staff.  Section 6.4 of the Guidelines states: “If a material reduction in variety appears likely 

following a merger, the Agencies may inquire whether the reduction in variety is largely due to a 

loss of competitive incentives attributable to the merger, and whether it leads to a demonstrable 

loss of significant value to consumers over and above any price effects.”22  That sentence raises a 

host of questions: 

 What is a “material” reduction in variety? 

 The sentence contemplates that a determination will be made “following a 
merger.”  How do you determine whether a merger is “likely” to reduce product 
variety? 

 How do you determine whether a loss of product variety is due to a loss of 
“competitive incentives”?   

 What reasons for reducing product variety following a merger are not 
anticompetitive?  

 How do you determine whether a loss of product variety will result in a “loss of 
significant value to consumers over and above any price effects”? 

Fourth, the Guidelines provide a framework analyzing a transaction’s effect on 

innovation, but leave a number of questions open.  Section 6.4 says that the agencies “consider 

whether a merger is likely to diminish innovation below the level that would prevail in the 

absence of the merger.”  This is most likely to occur if at least one of the merging firms is 

developing new products that “would capture substantial revenues from the other merging firm.”  

                                                 
21 Id. § 1. 

22 Id. § 6.4 (emphasis added). 
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In other words, the agencies apply a diversion analysis to the likely results of their innovative 

efforts.  Applying a diversion analysis to products that have not yet been invented is apt to be 

challenging, although Section 2.2.1 notes that direct evidence, such as the parties’ documents 

and testimony, may be informative on this point.  

Section 6.4 leaves a number of other questions unresolved.  As the draft Guidelines 

themselves note, there may be cases where the predicted price effects of the merger suggest one 

enforcement outcome, but the innovation effects suggest a different enforcement outcome.23  

How should enforcers resolve this?  One the one hand, it is widely asserted that technological 

progress benefits consumers to a greater degree than the elimination of noncompetitive prices.24  

This would suggest that the innovation analysis should trump short-run considerations.  But on 

the other hand, public law enforcement agencies must be careful not to look so far in the future 

that they ignore price effects on consumers in the interim.  

There are a number of other questions raised by the Guidelines’ discussion of innovation 

effects:  

 The Guidelines indicate particular concern if the merging companies are both 
innovating “in a specific direction.”  Is this different than the relevant market 
definition? 

                                                 
23 Draft 2010 Horizontal Merger Guidelines § 6 (“[A] merger may increase prices in the 

short term but not raise longer-term concerns about innovation, either because rivals will provide 
sufficient innovation competition or because the merger will generate cognizable research and 
development efficiencies.”). 

24 See, e.g., Michael A. Carrier, Unraveling the Patent-Antitrust Paradox, 150 U. Pa. L. 
Rev. 761, 813 (2002) (“The consensus among economists since Schumpeter is that the gains 
achieved from innovative efficiencies dwarf those derived from maximizing allocative efficiency 
and that innovation is the most important factor in the growth of the economy.”); Frederic M. 
Scherer & David Ross, Industrial Market Structure and Economic Performance 613-85 (3d ed. 
1990); Robert M. Solow, Technical Change and the Aggregate Production Function, 39 Rev. 
Econ. & Stat. 312 (1957); Robert M. Solow, A Contribution to the Theory of Economic Growth, 
70 Q.J. Econ. 65 (1956). 
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 At what point should the structural presumption play a role in analyzing 
innovation markets?25 

 Must the merging firms must have specialized assets or characteristics? 

 What role, if any, do entry and repositioning play in the analysis in innovation 
markets? 

 The Guidelines discuss innovation concerns only in the unilateral effects section.  
Does this mean that innovation concerns cannot arise as a result of coordinated 
behavior?26   

I raise all of these questions not to denigrate the hard work of the drafters of the new 

Guidelines, but rather to point out that the discussion of non-price effects in the draft Guidelines 

will require significant fleshing out to be useful to practitioners, the agencies, and the courts.  

And as I mentioned at the outset of my remarks, the primary responsibility for this, I suggest, 

rests with economists.  In the next few years, I hope that we will see economists tackling these 

and other questions raised by the new Guidelines through articles, white papers, expert reports, 

and other means. 

II. 

As I noted at the outset of my remarks, over the last few decades, the notion that 

individuals and corporations behave as rational profit maximizers was generally accepted by all 

of the key stakeholders in the antitrust arena.  However, outside of antitrust, a significant volume 

                                                 
25 See generally Statement of Chairman Timothy J. Muris, Genzyme 

Corporation/Novazyme Pharmaceuticals, Inc., FTC File No. 021 0026 (Jan. 13, 2004), available 
at http://www.ftc.gov/os/2004/01/murisgenzymestmt.pdf (“[E]xcept under ‘extraordinary 
circumstances,’ innovation market analysis should not even be considered unless the number of 
competitors is very small.” (quoting FTC Staff Report, Anticipating the 21st Century: 
Competition Policy in the New High-Tech, Global Marketplace, Vol. I, ch. 7, at 33 (May 
1996))). 

26 These questions are explored in more detail in Darren S. Tucker, Seventeen Years 
Later: Thoughts on Revising the Horizontal Merger Guidelines, Antitrust Source, Oct. 2009, at 
13-14, http://www.abanet.org/antitrust/at-source/09/10/Oct09-Tucker10-23f.pdf. 
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of research has accumulated in, for example, the cognitive psychology, neuroscience, sociology, 

and finance disciplines indicating that individuals and firms are not in fact rational welfare 

maximizers.27  This research shows that there are certain predictably irrational ways in which 

humans behave.  Three of the principal findings of the behavioral economics movement is that 

people have bounded rationality, bounded willpower, and bounded self-interest.28   

Bounded rationality refers to the insight that individuals exhibit systematic biases in their 

decision-making which lead them to use rules of thumb (or, in behavioral economics parlance, 

“heuristics”) and other decision-making shortcuts to simplify decision making.29  For example, 

according to the “availability heuristic,” people judge the frequency of an event based on their 

recollection of the same or similar events.  Thus, people are more likely to believe that they will 

be in a car accident if they have recently witnessed one.  Similarly, the “endowment effect” 

refers to the fact that people place a higher value on objects that they own than on objects that 

they do not own.30  So, for example, an individual who owns an object requires a greater 

                                                 
27 See, e.g., Maurice E. Stucke, New Antitrust Realism, Global Competition Policy 

(January 2009); Maurice E. Stucke, Behavioral Economics at the Gate: Antitrust in the Twenty-
First Century, 38 Loy. U. Chi. L. J. 513 (2007).  See also Avishalom Tor, The Fable of Entry, 
Bounded Rationality, Market Discipline, and Legal Policy, 101 Mich. L. Rev. 482 (2002). 

28 This discussion is drawn in part from Amanda P. Reeves, Behavioral Antitrust:  
Unanswered Questions on the Horizon, Antitrust Source, June 2010, 
http://www.abanet.org/antitrust/at-source/10/06/Jun10-Reeves6-24f.pdf (describing bounded 
rationality, bounded willpower, and bounded self-interest).  Another insight from behavioral 
research is that the more complex a product or the terms on which it is sold, the less likely are 
consumers to behave rationally.  Still another insight is that individuals have a propensity not to 
opt out of default options. 

29 Amos Tversky & Daniel Kahneman, Judgment Under Uncertainty:  Heuristics and 
Biases, in Judgment Under Uncertainty 3, 11 (Daniel Kahneman, Paul Slovic & Amos Tversky 
eds., 1982). 

30 Richard H. Thaler, The Winner’s Curse:  Paradoxes and Anomalies of Economics Life 
63 (1992); Daniel Kahneman et al., Experimental Tests of the Endowment Effect and the Coase 
Theorem, 98 J. POL. ECON. 1325, 1327 tbl.1 (1990) (summarizing studies). 
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payment to part with that object than he would be willing to pay to purchase the identical object.  

Likewise, “framing effects” refer to the way a choice is framed––a choice that is cast as a “sure 

gain” or an “avoidable loss” alters the way humans make decisions.  

Bounded willpower refers to the insight that individuals sometimes make decisions that 

are not in their long-term self interest.  Overeating, overspending, and smoking are three 

examples.  People who recognize their bounded willpower will sometimes take steps to 

counteract it by, for example, keeping tempting food out of the house, having automatic 401(k) 

deductions, or only carrying cash.   

Bounded self-interest refers to the fact that an individual’s self interest may be broader 

than neoclassical economics assumes.  In some market settings, people not only care about being 

treated fairly themselves, but also want other people to be treated fairly.  Thus, if given the 

choice, some individuals will accept a lower salary so that a co-worker is not fired or will donate 

a kidney to a stranger.31  

Some have argued that behavioral economics has little or no relevance to antitrust 

enforcement because of the discipline’s focus on conduct of individuals as buyers rather than 

firms as sellers.  This criticism is, in my view, misguided.  Behavioral economics has provided 

important research showing that corporations, like individuals, do not always behave rationally.  

As former Commissioner Leary has observed, this may in part be due to basic agency 

problems.32  Sellers, no matter how large, are composed of individuals who have “objectives of 

                                                 
31 See Elizabeth M. Bailey, Behavioral Economics:  Implications for Antitrust 

Practitioners, Antitrust Source, June 2010, http://www.abanet.org/antitrust/at-
source/10/06/Jun10-Bailey6-24f.pdf (describing my concurring statement in the Ovation case as 
expressing a “theory of harm that can be framed in the context of consumers having preferences 
that incorporate ‘fairness’”). 

32 Thomas B. Leary, Thinking Creatively About Remedies:  The Bipartisan Legacy, 80 
TUL. L. REV. 605 (2005). 
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their own which do not necessarily coincide with those of the enterprise as a whole” and, as a 

result, the incentives of these “employee agents can prompt conduct that does not maximize the 

profits of their employer.”33   

From my vantage point, behavioral economics has already offered some important 

insights for antitrust enforcers.  For example, our enforcement guidelines assume that firms are 

usually driven to merge to achieve pro-competitive efficiencies,34 yet the behavioral finance 

literature suggests that CEOs may suffer from an overconfidence bias and may be driven by 

managerial goals rather than shareholder goals.  When these biases appear to be present, 

enforcers would be wise to question merger projections prepared by the company and its 

advisors, including forecasts related to prices and efficiencies.35  The behavioral literature may 

also help explain why the Antitrust Division continues to uncover so many criminal cartels, 

despite the complexity of some of the cartel arrangements and the recent increase in penalties.  

According to the behavioral literature, part of the answer may be that, contrary to what we are 

frequently told by neoclassical economists, despite the low risk of discovery and punishment if 

they are caught cheating, some participants do not cheat out of loyalty to other cartel members.36  

(This is a perverse form of bounded self-interest.)  Finally, concerns about asymmetric 

information have animated our standard setting deception cases, such as Rambus.37   

                                                 
33 Id. at 609. 

34 Draft 2010 Horizontal Merger Guidelines § 10 (“[A] primary benefit of mergers to the 
economy is their potential to generate significant efficiencies . . . .”). 

35 Michael A. Salinger, Behavioral Economics, Consumer Protection, and Antitrust, 
Competition Policy Int’l, Spring 2010, at 65, 82. 

36 Leary, supra note 32, at 609.  

37 In the Matter of Rambus Inc., FTC Docket No. 9302, available at 
http://www.ftc.gov/os/adjpro/d9302/index.shtm. 
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Likewise, behavioral economics has helped inform the FTC’s consumer protection 

mission.  In April 2007, the Commission’s Bureau of Economics held a workshop on Behavioral 

Economics and Consumer Policy that resulted in a report discussing possible applications of 

behavioral economics to consumer protection law.38  Recognizing the tendencies of individuals 

to focus on the present at the expense of the future, the FTC sponsored a workshop on mortgages 

in 2006 before the current financial crisis, in which we warned (too subtly I fear) that some of 

the more exotic mortgages might look great in the near term but might be very expensive long-

term.39  Based on the results of another workshop, the FTC announced in January 2009 

principles for negative option plans to limit consumer deception.40  And, as in the competition 

context, concerns with asymmetric information have led the agency to find that a seller’s failure 

to clearly and conspicuously disclose material information to buyers might be an unfair or 

deceptive act or practice.   

                                                 
38 Slides and papers accompanying the conference are available at  

http://www.ftc.gov/be/consumerbehavior/index.shtml. 

39 Public Workshop: Protecting Consumers in the New Mortgage Marketplace, 71 Fed. 
Reg. 15,417 (Mar. 29, 2006) (announcement of workshop); see also 
http://www.ftc.gov/bcp/workshops/mortgage/index.shtml (website accompanying workshop). 

40 FTC Staff Report, Negative Options (2009), available at 
http://www.ftc.gov/os/2009/02/P064202negativeoptionreport.pdf.  A negative option exists when 
a consumer signs up for a discounted product or service—be it a credit card with no annual fee 
during the first year or a discounted magazine subscription—only to find out that the consumer 
automatically will be charged a higher (sometimes exorbitant fee) after an initial trial period.  In 
these circumstances, there is a sales term or condition that allows a seller to interpret a 
customer’s silence or failure to take an affirmative step as acceptance of an offer, thus placing 
the burden on the consumer to cancel the purchase.   

The Commission has also promulgated rules requiring that companies make certain 
disclosures to consumers so that they are fully informed about the consequences about entering 
into transactions at the outset that involve negative options.  See Fed. Trade Comm’n, “Use of 
Prenotification Negative Option Plans,” 16 C.F.R. § 425 
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Nevertheless, behavioral economics has thus far remained on the sidelines when it comes 

to U.S. antitrust analysis.  This may be attributable to four factors.   

First, there is considerable reluctance to abandon – or even to question – the assumption 

of rationality that now permeates antitrust law and microeconomics.  The natural reaction of any 

profession would be to resist considering whether one of the key assumptions underlying most of 

its work may be faulty.  Similarly, there may be resistance to incorporating insights from other 

fields, including the “softer” social sciences.  Taken to its logical end, the incorporation of 

behavioral economics into antitrust analysis might mean that economists would lose their near 

monopoly on expert testimony in antitrust cases.  

Second, behavioral economics is relatively new as a discipline and has only recently 

gained attention by antitrust lawyers and economists.  While important groundwork was laid by 

Nobel Laureate Herbert Simon in the 1950s41 and Nobel winner Daniel Kahneman and Amos 

Tversky in the 1970s,42 it was not until the 1990s that legal scholars took notice.  As recently as 

the early 1990s, there were only about 2 law review articles a year published discussing 

behavioral economics; now there are almost 200 per year.43  Yet even today, few antitrust 

economists and lawyers play a role developing this research.  As Michael Salinger recently 

                                                 
41 Herbert A. Simon, A Behavioral Model of Rational Choice, 69 Q.J. ECON. 99 (1955). 

42 These authors identified three heuristics and supplied an alternative model to rational 
choice theory, which they termed “prospect theory.”  See Daniel Kahneman & Amos Tversky, 
Judgment under Uncertainty:  Heuristics and Biases, 185 Science 1124 (1974);  Daniel 
Kahneman & Amos Tversky, Prospect Theory:  An Analysis of Decision Under Risk, 47 
Econometrica 263 (1979). 

43 Douglas H. Ginsburg & Derek W. Moore, The Future of Behavioral Economics in 
Antitrust Jurisprudence, Competition Policy Int’l, Spring 2010, at 89, 97.   
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observed, “there has been virtually no interest within modern industrial economics in applying 

behavioral economics.”44 

Third, behavioral scholars have not yet offered a comprehensive framework for analyzing 

antitrust issues.45  Its imperfections notwithstanding, one of the virtues of neoclassical economics 

has been its ability to supply a consistent theoretical framework for analyzing competition issues.  

Even its supporters acknowledge that behavioral economics lack a similar organizing principle.46  

Until behavioral economics can do so, it may face an uphill battle gaining acceptance among 

enforcers and the courts in the way neoclassical economics was able to over the last forty years.   

Fourth, there is concern that behavioral economics is too subjective to provide 

government officials with a serious tool to reach the right ends.  Under this view, government 

regulators – like the individuals discussed in the behavioral economics literature – are also 

fallible and, if they get an intervention “wrong,” the consumer or societal loss may be 

magnified.47  If, for example, government regulators impose a default rule that is wrong, the 

                                                 
44 Michael Salinger, Behavioral Economics, Consumer Protection, and Antitrust, 

Competition Policy Int’l, Spring 2010, at 81. 

45 Id. at 66 (noting that “economic analysis necessarily relies on simplifying assumptions 
that sacrifice realism for tractability” and that the “rationality assumption plays so prominently in 
the literature because it is tractable . . . and yields some quite accurate predictions”); Ginsburg & 
Moore, supra note 43, at 97 (Behavioral economics “does not—at least not yet—provide or even 
promise to provide a general standard by which to decide any particular type of case.”). 

46 Cass R. Sunstein, Introduction, in Behavioral Law and Economics 1, 9 (Cass R. 
Sunstein ed., 2000) (noting that “an enormous amount remains to be done” in the development of 
behavioral economics, including determining whether “behavioral economics [can] generate a 
unitary theory of behavior” or whether behavioral economics is “too ad hoc and unruly to 
generate predictions in the legal context”).   

47 See, e.g., Richard A. Posner, Treating Financial Consumers as Consenting Adults, 
WALL St. J., July 23, 2009, at A15 (“Behavioral economists are right to point to the limitations of 
human cognition.  But if they have the same cognitive limitations as consumers, should they be 
designing systems of consumer protection?”). 
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wrong may have broad or perhaps universal application.  One problem with this criticism is that 

it ignores the fact that, unlike human beings who make decisions in a vacuum, government 

regulators have the ability to study over time how individuals behave in certain settings (i.e., 

whether certain default rules provide adequate disclosure to help them make the most informed 

decision).  Thus, if and to the extent that government regulators are mindful of the human 

failings discussed above, and their rules are preceded by rigorous and objective tests, it is 

arguable that they are less likely to get things wrong than one would predict.   

Of course, it may be the case that the concern with behavioral economics is less that 

regulators are imperfect and more than they are subject to political biases and that behavioral 

economics is simply liberalism masquerading as economic thinking.48  A response to that is that 

political capture is everywhere in Washington and that to the extent behavioral economics 

supports “hands on” regulation, it is no more political than neoclassical economics which 

generally supports “hands off” regulation.  But perhaps the best way behavioral economics could 

counter this critique over the long run would be to identify ways in which the insights from 

behavioral economics suggest regulation that one would not expect from a “left-wing” legal 

theory. 

So given the valuable insights offered from behavioral research where do we go from 

here?   

My first suggestion is that FTC is one of the best institutions to consider the appropriate 

role of behavioral economics in antitrust enforcement.  This is because of the agency’s dual 

competition and consumer protection functions, both of which, as I have described, are at the 

                                                 
48 Andrew Ferguson, Nudge Nudge, Wink Wink:  Behavioral Economics—The Governing 

Theory of Obama’s Nanny State, Weekly Standard (Apr. 19, 2009), available at 
http://www.weeklystandard.com/articles/nudge-nudge-wink-wink. 
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intersection of behavioral economics.  This is a good example of former FTC Chairman Bill 

Kovacic’s observation that the FTC is a better competition agency because of its consumer 

protection mission.49  Other benefits of the FTC playing a leading role in this effort are its large 

complement of industrial organization economists and its knowledge gained from prior 

workshops touching on behavioral economics.   

In addition, we may need to expand our thinking of what constitutes an “unfair method of 

competition” under Section 5 of the FTC Act.  Everyone generally agrees that the goal of the 

antitrust laws and Section 5 should be to promote consumer welfare; however, there are many 

different ideas as to how to achieve that end.  The Chicago School’s approach is to condemn 

only those transactions or practices that increase price or reduce output.  Robert Lande’s 

“consumer choice” model is another approach and one that I have previously endorsed.50  And 

this is the model that is used in Europe.  It is the theory behind the EC’s single-firm enforcement 

guidelines.  Under this approach, harm to consumer welfare occurs when a firm’s conduct 

impairs the choices that free competition brings to the marketplace.51  What that means, as a 

                                                 
49 William E. Kovacic, Competition Policy, Consumer Protection, and Economic 

Disadvantage, 25 J. L & Pol. 101, 114 (2007) (“Consumer protection laws are important 
complements to competition policy.”).  See also Timothy J. Muris, The Interface of Competition 
and Consumer Protection, Prepared Remarks at The Fordham Corporate Law Institute’s Twenty-
Ninth Annual Conference on International Antitrust Law and Policy at 3 (Oct. 31, 2002), 
available at http://www.ftc.gov/speeches/muris/ 021031fordham.pdf (“The policies that we 
traditionally identify separately as ‘antitrust’ and ‘consumer protection’ serve the common aim 
of improving consumer welfare and naturally complement each other.”); Thomas Leary, 
Competition Law and Consumer Protection Law: Two Wings of the Same House, 72 Antitrust 
L.J. 1147, 1148 (2005) (describing the two missions as complementary). 

50 J. Thomas Rosch, Comm’r, Fed. Trade Comm., Rewriting History: Antitrust Not As 
We Know It . . . Yet, Remarks of before the ABA Antitrust Section 2010 Spring Meeting at 14-
16 (Apr. 23, 2010), available at http://www.ftc.gov/speeches/rosch/100423rewritinghistory.pdf 

51 See, e.g., Robert H. Lande, Revitalizing Section 5 of the FTC Act Using “Consumer 
Choice” Analysis, Antitrust Source, Feb. 2009, http://www.abanet.org/antitrust/at-
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practical matter, is that a firm with substantial market power should not be permitted to engage 

in practices or transactions that will adversely affect its rivals from constraining its power.  That 

includes engaging in practices or transactions that rivals cannot or will not engage in.  This could 

be due, for example, to a fear of violating the “unfair or deceptive prong” of Section 5.  Or it 

could be due to self-regulation.   

My third suggestion is that we need to pay more attention to the effects that actually 

result from a practice or transaction instead of what theory predicts may happen.  Economic 

models should be used to corroborate empirical evidence but are not a substitute for empirical 

evidence.  This is the approach many, if not most, courts already follow.52  Moreover, an effects-

based analysis may yield a trifecta: First, it has the benefit of bypassing the vexing issue of 

whether the practice or transaction is rational or irrational; second, if that analysis includes an 

analysis of the effect of a transaction or practice – namely, whether and how the practice or 

transaction impacts output – that may give us the holy grail we are looking for – whether the 

transaction or practice affects consumer choice; and third, this approach may provide greater 

convergence with the EC. 

I’d like to conclude by returning to the comments I made at the beginning of my remarks.  

Economists should not shy away from taking on this challenging topic, even though it calls into 

question some of the assumptions on which modern industrial organization is based.  Indeed, if 

economists do not do it, my guess is that the lawyers and/or courts will ultimately do so. 

I look forward to discussing these and other ideas with the rest of the panel. 

                                                                                                                                                             
source/09/02/Feb09-Lande2-26f.pdf; Robert H. Lande, FTC v. Intel: Applying the “Consumer 
Choice” Framework to “Pure” Section 5 Allegations, CPI Antitrust Journal, Feb. 2010. 

52 See, e.g., FTC v. Staples, Inc., 970 F. Supp. 1066 (D.D.C. 1997); FTC v. CCC 
Holdings Inc., 605 F. Supp. 2d 26 (D.D.C. 2009). 


