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Good afternoon.  Thank you for inviting me to speak to you today.  It is a pleasure 

to be part of your Colloquium.
1
  My remarks today focus on the role of antitrust in 

ensuring that the health care reform efforts currently underway fulfill their true promise.  

Part of the impetus behind health care reform is to lower the overwhelming costs of 

health care.  Currently, health care expenditures in the United States are a staggering 

18 percent of GDP, and they are expected to rise sharply in the coming years.
2
  If the 

current trend continues, by 2040 health care costs could account for more than a third of 

total output in the U.S. economy.
3
  And, of course, as spending on health care increases, 

it has a ripple effect on American standards of living as families are forced to devote even 

more of their paychecks to cover health care costs.   

To expand coverage, improve quality, and help stem the tide of rising health care 

costs, Congress passed the Patient Protection and Affordable Care Act, which President 

Obama signed into law in March 2010.
4
  The Act’s primary tool to slow the rising rate of 

health care costs and improve patient outcomes is the promotion of collaboration among 

doctors, hospitals and other health care providers through the formation of accountable 
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care organizations, or ACOs, as part of the Medicare Shared Savings Program.
5
  

Although the program is designed to serve Medicare patients, it is widely recognized that 

health care providers are more likely to form ACOs to treat Medicare beneficiaries if they 

can also do the same for commercially-insured patients.
6
   

While many aspects of health care reform generated considerable public and 

political debate, the promotion of ACOs through the Shared Savings Program enjoyed 

solid bipartisan support and was largely without controversy—except in antitrust circles.  

Antitrust enforcers recognize that provider collaboration represents an innovative way to 

seek to lower health care costs and improve the quality of care.  We of course do not 

want to stand in the way of those goals.  At the same time, we want to ensure that the 

financial savings and improved patient outcomes that could result from these 

collaborative efforts are not lost because of increased provider concentration and 

coordination.
7
   

To balance these competing interests, antitrust enforcement must allow ACOs the 

opportunity to achieve the efficiencies and improvements in health care delivery that may 
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be achieved through integration, while at the same time protecting patients against 

anticompetitive harm. 

I would like to begin by briefly describing the criteria that ACOs formed after 

March 2010 will be required to meet to qualify for the Shared Savings Program.  I will 

then elaborate more fully on the antitrust concerns ACOs may raise, followed by a 

discussion of how the Federal Trade Commission and Department of Justice aim to 

address those concerns. 

I. Overview of ACOs 

 Some commentators have referred to ACOs as an “elusive unicorn” because 

everyone has a sense of what an ACO would look like, but no one has actually seen one.
8
  

The fact is that we will not know precisely what form ACOs will take until the Shared 

Savings Program begins; they could come in many different shapes and sizes.  The 

agency responsible for implementing the Program, the Centers for Medicare and 

Medicaid Services (“CMS”) has identified some possibilities.  They include:  

(1) group practices of physicians, physicians assistants, and nurses;  

(2) networks of physicians groups, such as independent practice associations (“IPAs”);  

(3) integrated delivery systems such as hospitals and their employed physicians; and  

(4) partnerships of hospitals and physicians.
9
   

Under the statute, CMS has leeway to determine what an appropriate ACO might be, and use 

that flexibility to encourage innovative care and payment models.
10

  Regardless of the form, 
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to qualify for the Shared Savings Program, ACO participants must make a minimum three-

year commitment to CMS and have more than 5,000 beneficiaries.
11

 

 While the potential types of ACOs may be diverse, the goals underlying their 

formation are clear.  ACOs are intended, through provider cooperation and new 

incentives, to save money, generate efficiencies, and improve patient care.  Under the 

Program, ACOs and their participants will share financial rewards for reducing health 

care spending below CMS benchmarks while at the same time meeting CMS-prescribed 

quality goals.   

Although providers will still be paid on the traditional Medicare fee-for-service 

basis, ACOs will be able to retain, and share with their members, a portion of the money 

saved when costs fall below a benchmark set by CMS.
12

  The proposed CMS regulations 

provide for two different models for sharing savings.  The first is the “one-sided” model 

under which the ACO may share savings, up to 52.5%, with the Medicare program, but is 

not liable for sharing any losses.
13

  The other is the “two-sided” model where the ACO 

may share a greater amount of the savings, up to 65%, but is also liable for sharing any 

losses.
14

  An ACO has two options as part of its three-year commitment to the Program:  

(1) use the one-sided model for two years and the two-sided model in the third year, or 

(2) use the two-sided model for all three years.
15

  The first option is likely to be most 

attractive to newly-formed ACOs so that they can develop expertise before assuming the 

financial risk of the two-sided model. 
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The expectation is that the Shared Savings Program will eliminate the incentives 

present in a typical fee-for-service model for providers to order unnecessary tests and 

procedures while the quality requirements will ensure that patient health is not sacrificed 

to cut costs.   

To achieve these goals and, at the same time qualify for ACO status and the 

Shared Savings Program, potential ACOs and their participants must show that they meet 

various requirements laid out in the CMS regulations.  Specifically, provider networks 

must show that they have various components in place to qualify for ACO status.  These 

include:  

 coordinated care among providers and a willingness to be held accountable for the 

quality, cost, and care of the ACO’s patients; 

 

 a common leadership and management structure that includes shared clinical and 

administrative systems; 

 

 the implementation of quality standards with a means to correct and discipline 

poor performance by members; 

 

 the capacity to collect and report to CMS various quality and cost measures; and 

 

 a formal legal structure that allows for the sharing of savings.
16

 

 

II. Antitrust Concerns Raised by ACOs 

So, what are the competition concerns raised by ACOs that have triggered so 

much debate in the antitrust community?  There are two key concerns.  One is that by 

encouraging collaboration among otherwise independent providers, ACOs will become a 

vehicle for providers to fix prices for their services.  Price fixing is a per se violation of 

the antitrust laws, eliminating the need to prove competitive harm.  In the last decade, the 
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FTC has stopped a number of physician groups that have come together for little more 

than jointly setting rates.
17

 

The other concern is that the formation of ACOs will harm consumers by creating 

market power in a relevant geographic market or by allowing market power to be used in 

new ways.  Already, in anticipation of the Shared Savings Program, hospitals are looking 

to acquire competitors and are using ACOs as a justification.
18

  In a recent successful 

challenge by the FTC to a hospital merger in Toledo, Ohio, the defendant hospitals cited 

the need to be prepared for the new law as a rationale for the transaction.
19

  Significantly, 

the court rejected this argument, properly recognizing that a merger is not necessary to 

achieve the efficiencies associated with ACOs.
20

 

But market power concerns do not just arise at the hospital level.  Another 

significant concern is that a large share of specialists in a particular practice area may join 

a single ACO, resulting in that ACO possessing market power in that specialty.  The FTC 

is keenly aware of this potential problem outside the ACO context.  For instance, just two 

months ago, a hospital in Spokane, Washington called off its acquisition of two local 

cardiology groups after the FTC and the Washington Attorney General expressed 

concerns that the transaction would give the hospital market power in cardiology.
21
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21
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III. Proposed Policy Statement 

 

With those concerns in mind, how do the antitrust agencies intend to deal with 

ACOs?  At the end of March, the FTC and the DOJ announced their Proposed Statement 

of Antitrust Enforcement Policy Regarding ACOs (“Policy Statement”).
22

  The Policy 

Statement represents a joint effort by the FTC and DOJ, in coordination with CMS, to 

ensure that ACOs have an opportunity to fulfill their potential while at the same time 

recognizing that competition must be preserved to accomplish those goals.   

 The proposed Policy Statement, currently open to public comment, clarifies the 

competition analysis that the antitrust agencies will use when reviewing ACOs applying 

to participate in the Shared Savings Program.  If a group meets CMS’s ACO criteria for 

participating in the Shared Savings Program, and uses the same governance, leadership, 

and clinical and administrative processes for its private business, then the collective 

actions of the ACO, including joint rate negotiations, will be subject to rule of reason, 

rather than per se, treatment.
23

 

 Under a rule of reason analysis, the antitrust agencies evaluate whether the ACO 

is likely to have substantial anticompetitive effects and whether the efficiencies it 

generates outweigh those effects.
24

   

The first step in determining whether an ACO is likely to raise competitive 

concerns is an evaluation of its share in individual specialties or common services.  This 

step addresses one of the major concerns related to ACOs—enhanced market power.  In a 

typical antitrust analysis, the geographic market is very fact dependent.  Under the Policy 
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Statement, however, to accommodate the need for expedited reviews, market share will 

be assessed using the ACO’s Primary Service Area (“PSA”), defined as “the lowest 

number of contiguous postal zip codes from which the ACO participant draws at least 

75% of its patients for that service.”
25

   

Now, although a PSA serves as a proxy for a relevant geographic market, it does 

not necessarily represent a properly defined antitrust market.
26

  It focuses on where the 

seller’s customers originate rather than where customers would turn in the event of a 

price increase.
27

  But, it is still a useful tool for evaluating potential anticompetitive 

effects.
28

   

 To provide transparency and ease the regulatory burden, the Policy Statement 

establishes the following guidelines for participation in the Shared Savings Program.  

Any ACO with PSA shares under 30% for all common services falls within the “safety 

zone” and can apply directly to CMS to participate in the Shared Savings Plan without 

obtaining prior approval from the antitrust agencies.
29

  Additionally, as a check on 

potential market power, for hospitals and ambulatory surgery centers to fall within the 

safety zone, they must be non-exclusive to the ACO.
30

   

For ACOs with PSA shares between 30% and 50%, an antitrust review is not 

necessary before applying to CMS, but they may request a review if they want some 

comfort that they are unlikely to cause competitive harm given the competitive dynamics 

                                                 
25
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26

 Id. at 21,896 n.22.   
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at the time of the request.
31

  To provide additional guidance, the Policy Statement also 

warns against certain conduct that has the potential to be anticompetitive, including anti-

steering provisions, exclusive dealing arrangements, tying, and the sharing of pricing 

information for the treatment of patients outside the ACO.  

ACOs with a PSA share greater than 50% in any particular service trigger a 

mandatory antitrust review, which will be completed within 90 days.
32

  These ACOs 

must submit certain categories of documents relating to competition and business strategy 

to the antitrust agencies, which will then determine whether the ACO is likely to cause 

competitive harm.
33

  A letter from the reviewing agency indicating that it has no present 

plans to challenge the ACO is required to qualify for the Shared Savings Program.
34

   

IV. The Policy Statement is Consistent with the FTC’s Prior Treatment of  

 Similar Arrangements  

 

So, how does the Policy Statement fit in with the FTC’s current enforcement 

policies?  Under the FTC’s current policy, to avoid per se condemnation, otherwise 

competing health care providers wishing to negotiate rates jointly are required to show 

either clinical integration or substantial shared financial risk to establish that the 

collaboration is a legitimate, efficiency-enhancing integration.
35

   

The Policy Statement presumes that an ACO participating in the Shared Savings 

Program that operates in the same way for commercially insured patients is clinically 

integrated and that its joint price setting is reasonably necessary.
36

   

                                                 
31
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 I am comfortable with this approach because CMS’s requirements for 

participation in the Shared Savings Program generally satisfy the agencies’ criteria for 

clinical integration. 

a. Clinical Integration 

As I discussed previously, to qualify for the Shared Savings Program, ACOs must 

meet a number of requirements, including having common management, coordinated 

care, cost and quality reporting, practice protocols, common information technology, and 

the ability to discipline members.  These requirements are consistent with the types of 

characteristics that the FTC has, in the past, found to be strong indicia of clinical 

integration acceptable for providers to negotiate prices jointly.
37

  

For example, in an advisory opinion issued to TriState Health Partners in 2009, 

the FTC permitted a proposed physician-hospital organization in Hagerstown, Maryland 

to contract jointly with payors.
38

  The FTC cited the potential for lower costs and 

improved patient care through, among other things, the implementation of an integrated 

web-based health records system, mandatory quality standards, and performance 

monitoring as evidence that the joint fee negotiations were ancillary to its coordinated 

care objectives.
39

 

                                                 
37

 See Health Care Statements 8-9; Federal Trade Comm’n & U.S. Dep’t of Justice, Improving 

Health Care:  A Dose of Competition (July 2004).  Notably, CMS concluded that “[i]t is in the 
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Savings Program with the antitrust criteria on clinical integration.”  76 Fed. Reg. 19258, 19542. 
38

 Letter from Markus Meier, Assistant Director, Bureau of Competition, Federal Trade Comm’n, 

to Christi J. Braun (April 13, 2009) (Tristate Health Partners, Inc. Advisory Opinion from FTC 

Staff).   
39

 Id.  Similarly, in Greater Rochester IPA, the FTC permitted competing physicians in 

Rochester, New York to engage in joint negotiations with payors because it found those 

negotiations were ancillary to their efforts to improve the quality of care and lower costs through 

the adoption of a shared electronic clinical-information system, the monitoring of individual and 

collective performance, and the implementation of minimum quality standards and uniform 

practice protocols.  Letter from Markus Meier, Assistant Director, Bureau of Competition, 
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Another example is what happened in Grand Junction, Colorado, back in the late 

1990s.  There, the FTC challenged the creation of a single organization comprised of 

almost all of the doctors in Grand Junction that jointly bargained with insurers.  The 

proposed organization lacked any indicia of clinical integration necessary to avoid per se 

treatment and, as a result, drew FTC scrutiny.
40

 

 The FTC worked with the physicians to create a settlement that ended the 

anticompetitive pricing practices, but allowed doctors to be part of legitimate 

collaborations involving the use of a community-wide electronic health records system, 

common practice protocols, and physician peer review.  As a result of these reforms, the 

quality of care improved dramatically while the cost of treating patients, which had been 

30% higher than elsewhere in the state prior to the FTC’s investigation, fell well below 

the national average.
41

  In fact, Grand Junction has been recently identified as a model for 

health care reform.
42

 

In 2002, the FTC conducted its own experiment.  FTC staff issued an advisory 

opinion approving a clinical integration program proposed by MedSouth, Inc., an 

independent practice association in Denver, Colorado.
43

  The program, which included 

the implementation of clinical protocols and a web-based health records system, as well 

as physician oversight and reporting, largely met the FTC’s standards for clinical 
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40
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41
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integration.
44

  But, to be sure, the FTC continued to monitor MedSouth’s activities for 

five years to ensure that it fulfilled its promise of lowering costs and improving care.  In 

2007, the FTC issued a follow-up opinion noting the success of the program at achieving 

its goals.
45

 

Outcomes like the ones in Grand Junction and Denver suggest that the FTC has 

been on the right track.  Now, CMS’s ongoing data collection and monitoring regarding 

ACO costs and quality will provide an opportunity to assess whether collaborations 

meeting the CMS requirements for clinical integration really do achieve the anticipated 

positive results on a more widespread basis.  

 So, while the Policy Statement does represent a shift in approach because it 

dispenses, at least in some cases, with a more individualized antitrust review, this shift is 

appropriate.  CMS’s requirements are consistent with, and build upon, the FTC’s 

enforcement principles regarding health care collaborations, particularly when considered 

together with the Policy Statement.  The Policy Statement is also preventive in nature—it 

is designed to stop anticompetitive arrangements before they can cause harm. 

 b. Mergers/Dominant Providers 

I also want to note that the Policy Statement does not change the FTC’s approach 

to reviewing mergers that occur within the ACO context or its treatment of dominant 

providers.  Mergers will continue to be evaluated using the criteria outlined in the 

Horizontal Merger Guidelines.  I believe it is vitally important that the FTC continue to 

enforce the antitrust laws vigorously to prevent anticompetitive acquisitions and the 
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abuse of market power.  ACOs should not, as the FTC’s successful challenge in 

Promedica shows, be used to justify otherwise anticompetitive transactions or conduct. 

V. Conclusion 

 

 Let me close by saying that, in the past, the FTC has successfully identified 

problematic collaborations while permitting those collaborative arrangements that show 

the most promise for improved patient outcomes and cost savings.  I believe that the new 

ACO guidelines will continue that tradition and ensure that the potential benefits of 

ACOs—reduced costs and improved quality—are not lost as a result of anticompetitive 

behavior. 

Thank you. 


