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PROCEEDI NGS

MR TCOPCROFF. (Good nmorning. This is Septenber
18th, 1997 and we're neeting in New York Gty. This is
the third of six public round tables to discuss the
Franchi se Rul e and the Comm ssion's advance notice of
proposed rul enmaki ng.

And for the benefit of the stenographer, we are
going to abbrevi ate Advanced Notice of Proposed
Rul emaki ng as ANPR

| am Steven Toporoff. [I'min the D vision of
Marketing Practices at the Commssion and 1'mgoing to
facilitate the neeting.

Before we begin, very brief ground rules and
sonme housekeepi ng notes. The nmeeting is open to the
public. The meeting is being recorded and a transcri pt
will be nade available and put on the public record. W
also to intend to post an el ectronic copy of the
transcript on the Internet.

| hope everyone has a copy of the Agenda. As
you can see, we're going to be covering many topics and
we intend to nove the discussion along. W' re not going
to repeat endl essly discussion or just rehash comments
that are already put in the record.

| f anyone has any specific thoughts that they

wi sh to add, you' re nore than wel come to suppl ement your
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comments. The comment period has been extended
t hroughout the year. And you can al so cone tonorrow
Menbers of the Coonmssion Staff will be here to discuss
any i ssue concerning franchi sing and busi ness
opportunities. And we'll be inthis roomfrom9:00 to
3: 00.

As in previous workshops, if you want to offer
a comment or to ask a question, please just lift your
name tags like that or to the side where we could
acknow edge you and call upon you for your commrents.

Ckay. Very quickly, I would just like to go
around the room and have everybody i ntroduced thensel ves
and then very quickly your name, the group that you're
with if any and perhaps the spelling of your nane for the
benefit, again, of the stenographer.

So I'lIl start. Again, Steven Toporoff. Last
nane is spelled T-OP-OR OF-F.

M5. HOMRD: Mra Howard, Federal Trade
Comm ssi on.

MR ANDERSON:  Keith Anderson, Federal Trade
Comm ssi on.

MR KIRSCH Mark Kirsch, Rudnick, Wlfe,
Epstien & Zei dnman.

MR SHAY: Matthew Shay, Internationa

Fr anchi se Associ ati on.
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MR WECZCREK: Dennis Weczorek, Rudnick &
Wl fe in Chicago.

MR KESTENBAUM Harol d Kestenbaum Counsel,
Hol | enburg, Bl even, Sol onon, Ross -- Daniels, Garden
Aty.

MR SIMON Neil Sinon, Hogan & Hartson in
Washi ngt on, DC.

MR KAUFVMANN  Davi d Kauf mann, Kauf mann,
Feiner, Yamn, Gldin & Robbins in New York Gty. Al so
appearing for themon behalf of the National Franchise
Medi ati on Program

MR FORSETH  Mark Forseth, Jenkens &
Al christ, Washington, DC

MR TIFFCORD: John Tifford, Rudnick, Wlfe,
Epstien & Zei dman and al so acconpanyi ng Coverall North
Aneri can.

MR ZASLAV: Barry Zaslav, General Counsel for
Coverall North American, San Dego, California. Z-ASL-
A- V.

M5. KEZI GS: Susan Kezios, Amrerican Franchisee
Association. K-E-Z1-0S

MR CANTONE: Dale Cantone, G fice of the
Maryl and Attorney Ceneral.

MR PUNTURQO Joseph Punturo, New York Attorney
CGeneral's Gfice. P-UNT-UROQ
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MR TOPCROFF. QGeat. Mving onto the first
itemon the agenda and that is UFQOC i ssues.

By way of background, in the ANPR t he
Comm ssi on announced that it was interested in exploring
further whether the Comm ssion should revise its rule
based upon t he UFQCC nodel .

Now, that does not necessarily nean adopting
the UFQC whol esal e for two reasons. (ne, our interest is
to make as great and best rule that we have. So to that
extent, if there are provisions that are currently in our
rule that are not in the UFOQC, we're going to explore
whet her we shoul d retain those types of provisions.

Al so through the experience of franchisors and
regul ators and others over the last two to three years
using the revised UFQC, if there are areas that are
uncl ear or areas that are experienced, as indicated could
use sone correction, we are interested in exploring those
as well.

So for the first part of the norning, that's
what we are going to do.

So the first issue, which we'll cover briefly,
is the FTC or the general cover sheet.

Wen | say that the Commssion is interested in
revising the rule that neans the substantive disclosures.

It doesn't necessarily nean the format in every detail
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And the cover sheet is one of those itens that we really
don't know at this stage what to do. Wether we should
keep our present cover sheet or whether we shoul d revise
ours to somewhat match what the UFQCC now requires. And
if we go down that path, should we inprove the cover
sheet .

Sonme of the comments that we have received --
wel |, offered proposals |ike underlining the fact that
t he Comm ssion does not review these. Sone comments have
suggested that we take out | anguage to protect you
because the commentor's viewis that the Comm ssion
agai n does not review disclosures and therefore the |evel
or protection is, perhaps, questionable. It mght be a
good idea to get out a disclosure for the |evel of
protection. It mght be less and sone may -- if it
exists and, in fact, sone have suggested if | say
| anguage to protect you that mght inply that there's
greater supervision or oversight in franchising that
currently exists.

So those are sone of the conmments. But what |
want to start off in is just tal king about the basic
proposi tion shoul d the Comm ssi on adopt a cover sheet
that's nore in line with the UFOC s cover sheet. Any
comments? Neil -- Neil Sinon.

MR SIMON  The FTC Cover Sheet, at |east the
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franchi sors who use the Uniform Franchise Ofering
Grcular guidelines, |I think is of very good value. The
UFQC nmandat ed cover sheet is before it typically a
franchi see mght glance at the first cover sheet, but
they certainly don't |ook at the second one. They want
to get into the guts of the offering circular. So, |
think ideally there would be a single cover sheet

devel oped t hrough coordination with NASA that woul d neet
both the FTC s and the State requirenents.

MALE VO CE:  Are you saying, Neil, that
currently they put two of themtogether?

MR SIMON Yes. That is correct. The current
practice is that you would get an offering circular and
there would the State nmandated cover sheet or a cover
sheet that you can use for all of the registration
States, which is what -- we do, and then behind it there
wll be a nmuch abbreviated FTC sheet with the capitalized
| anguage. But | don't think investors and prospective
franchi sees | ook at it.

MR TOPCRCFF: Harol d.

MR KESTENBAUM | happen to agree with Neil
The FTC cover page really doesn't provide any information
to the prospective franchisee at all and the State cover
page, which Neil is referring to, gives a greater detai

-- a nuch greater detail as to what the offering is al
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about. | think he's right. 1| think the FTC cover page
isreally a waste -- just a waste of paper.

MR TCOPCRCOFF. kay. Any other comrents on
this issue? Dale Cantone.

MR CANTONE: | think this comrent goes to both
the cover page and also to the UFOC in general. | think
there is alot of utility in-- if the FTCis revising
the format to try to mrror as closely as possible the
UFQC gui del i nes because of not only the fact that we've
had sone experience that seens to work well, but for the
issue of uniformty.

So | think just as a general comrent, | think
that there's a great deal of benefit if that can be
acconpl i shed.

MR TCOPCROFF: Ckay. Next? Susan.

M5. KEZIGS: And 1'd just like to support what
you sai d about taking out the | anguage to protect you
because in many UFQCs and many FTC docunents the only
m srepresentation frommany of our nenbers' eyes is the
inplied promse on that FTC cover sheet saying we're
going to help you out. There's an inplied promse that
the FTCis going to do sonething when, in fact, that's
not what happens.

MR TCOPCROFF. (kay. Another question that we

have is risk factors. |If a State requires the UFQCC and,

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

11
in fact, the UFOCis registered in a particular State,
the risk factors that they may | ook at, as | understand
it, would be either State specific or perhaps regional.

A concern that we have at the Conmssion is if
we adopted a cover sheet like the States currently have,
how coul d the GComm ssion ensure that risk factors are
di scl osed properly because, in fact, what we woul d have
is a national docunment that could be used in, at |east,
35 states and perhaps in the other States, the
regi stration States.

So as a practical natter, how can franchisors
disclose risk factors on a national basis. 1s that an
i ssue that we shoul d be concerned about ?

Mar k For set h.

MR FCRSETH The only concern that | had is on
a national basis is you get sone absurd requests for risk
factors fromcertain States and that you now woul d
sonmehow be nandated if it was to include those risk
factors in your offering circular throughout the United
States.

For exanple, 1've got a comrent where they
required if you have -- it was an individual, the spouse
was required to guarantee to sign on and one State
exam ner determned that that was a risk that needed to

be placed on the State cover page. And -- | nean, it's
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12
no nore risk than the other obligation

So | think -- to the extent that if the FTC
requires risk factors, they should specify the types of
categories of risk factors that woul d be included on the
cover page.

MR TOPORCFF: Harold, any conments?

MR KESTENBAUM | would think that if you did
that you' d have the FTC risk factor -- specific State
risk factors, which would inply for any particular State
that requires -- any other State. So it would be clear
that what the FTC woul d mandate and what the particul ar
State woul d mandat e.

MR TCOPCRCFF.  Any ot her thoughts on this
issue? Neil.

MR SIMON | would just note that there are,
of course, under the UFQC guidelines certain nmandatory
risk factors that, if applicable, a franchisor nust
disclose. Then, as they nentioned, there are risk
factors that an examner in a given registration State
may seek to be added to it.

V& use -- have devel oped a multi-State circul ar
that franchisors can use in all 50 States, if they so
choose. In certain cases you can put risk factors in
State specific addendumto the offering circular, in

whi ch case they don't spoil the essential uniformty of
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the core offering circul ar. So | think there are sone
approaches to this.

The only -- the tines where that nulti-State
approach does not work is where a single State digs in
its heels and wants a risk factor that the franchisor,
one, iswlling to assunme the risk that if they do not
disclose it in other States that they are not going to be
openi ng thensel ves up to clains of fraud. And in that
case we mght have a single State offering circular for
that one State that's set out. But otherw se, you can
in nost States, have a uniformcover page that, in this
case, mght also satisfy the FTC requi renents and you can
put those State specific changes in a wit or an
addendum

MR TOPCRCFF: Let me just ask the regul ators,
Joe and Dale, for their viewon this subject. Dale.

MR CANTONE: | would say that risk factors are
sonetines probl emati c because under the UFQC there are
certain specific -- specifically delineated risk factors
that the UFOQC invites States to require additional risk
factors. And | will tell you that the experience in
Maryland is that we have required risk factors on
occasion and we do sell based on a review of the entire
offering and that reviewis not separate fromthe fact

that we al so do receive conplaints fromfranchi sees about
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14
specific issues. So it is kind of a devel opi ng process.

Wen we see, for exanple, an issue that severa
franchi sees have conpl ai ned about that is sonething that
may, in fact, eventually end up as a risk factor because
it turns out that the exam ners nade the determnation
that, in fact, this is so inportant that it should be
di scl osed on the cover page.

| do recogni ze, however, that it becomnes
sonewhat of an issue because we are doing that as the
State of Maryland and another State nmay not do that. |
mean, we're going to strive towards uniformty, but I
think that | will admt that the risk factor is something
-- the risk factor requirenent is sonething that does
ki nd of run agai nst the whol e concept of uniformty that
we'll try and -- try and get together on.

MR TOPCRCFF:  Mark.

MR KIRSCH Just -- has anyone found --
question to the State Admnistrators. Has anyone found
that there is sone utility to the risk factor when
there's not -- there hasn't been risk factors in the
di sclosure up until the last three years and now we're
putting these on the cover. And is there any real
utility toit at this stage of the gane?

MR TCOPORCFF:  Joe.

MR PUNTURO | think there is sonme utility and
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15
| think that it's inportant that when a prospective
franchi see picks up a prospectus that the risk factors
are there right in the front so they can i medi ately see
what concerns the regul ators have had. And, you know,
hopefully they'Il read the entire docunent, but the risks
are there immediately to be seen.

MR TOPCROFF:. Let nme ask this. If we were to
adopt again the UFCC type cover sheet, could we address
particul ar instances or risk factors from advi sory
opi nions? Wuld that work? 1s that a way to handl e
potential issues that nmay cone up in the future or do
there need to be nuch clearer guidance on risk factors --
or an interpretative guides? John

MR TIFFCRD. As a practical matter, | don't
think you' re ever going to conme up with any set of
guidelines that's going to work because this is a very
i ndividual issue and it's going to depend on the
individual offering and the individual State policies.

| think the way to ook at it is nore a
question of howto preserve the uniformty of the
docunment so that you don't have a demand for a risk
factor that would, in essence, require a franchisor to
have a State specific docunment. And | think you' re just
going to have to leave it up to -- in terns of the text

or the subject matters and the risk factors, you're just
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going to have to leave it up to the individual State and
i ndi vidual offering and concentrate on howto do it --
how t o accommodat e these risk factor requirenents w thout
having to create a State specific docunent.

MR TCOPCRCFF.  Any other --

MALE VA CE: John, doesn't that really boi
down to -- | nean, if a specific State wants a di sclosure
that really isn't an FTC issue in sonme sense at al

because your client then has the option of saying okay,

"Il do either -- I"Il put it through all the
registration dates. 1'I|l either put it on for everybody
or I'll do a separate one, right?

MR TIFFCRD: Well, in theory, that's right.

In practice what happens is the filings are nade at the
sanme time because a |lot of States, for instance, work on
an annual report basis so that you have -- your filing
may be six or seven States at about the same tine.

In addi tion, you may have sonething in the
m ddl e of the year in one State where you have your
offering circulars already registered in all the other
States. So for you to go back and change your "generic"
offering circular, you really need to go to every ot her
State that you' ve registered to themand say |I'm anendi ng
ny offering circular to include this page that has a risk

factor that, you know, the one State wants and |'ve
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17
decided to put in.

So it really beconmes an admnistrative issue
that takes on a lot of promnence. And what happens is
to sonme extent | think we need to ook at this as a
totality. This is a cooperative effort anong Federal and
State regulators to nake sure that the franchise office
and sales are done not only in a way that fully inforns
prospective franchi sees, but also permts franchisors to
have a nmanageabl e process of providing the necessary
i nformation.

And while in the one case you say ny
responsibility is limted only to, you know, the State of
Rhode Island, that's really ny paranmount responsibility.
Everything else is just going to have to fall in place.

O ny responsibility is just the FTC and the States will
just have to do what they want.

Technically that's true, but if we're going to
be working toward a goal of naking a rational e cohered
policy that works for everybody, | think that we have to
| ook at the way we can do that on the basis of how we can
do this and not extra burdens to franchisors while stil
accomodating the State.

MALE VO CE: W can all argue about the various
risk factors, even the ones that are specified in the

UFQCC. A nunber of people have chal | enged whet her those
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18
are the nost inportant risk factors or not. And
obviously it would be terrific if the FTC and NASA woul d
sit down and say here's the only approved risk factors
that there are and don't do any others. But that's
unl i kel y to happen.

So | think if the FTCis |ooking for some
speci fied | anguage, a coupl e of sentences or a paragraph
or whatever, then the FTC should say that this |anguage
shoul d appear on a separate cover page or should be
integrated into the UCO seat cover. And that should do
it.

And, by the way, the -- | think Neil said that
the State -- the FTC cover always appears on top. At
|east that's the way we do it. And it's -- obviously
that | anguage stands out. Everybody knows it is a
circular when you see the current |anguage. So -- but
there's nothing wong with going to one single cover page
with the FTC | anguage inserted into it. The only problem
with that is now you' re going to start getting | engthier
cover pages because sone of the States when they have a
ot of risk factors they're now two pages long. And then
if you add sonme nore |anguage it's going to get even
longer. So the short, quick snapshot of a little -- of a
short cover page is slowy going to erode.

MR TCOPCROFF. (kay. W're going to nove on.
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The next issue on the agenda is itemthree, the
litigation disclosure. And |let nme summari ze sonme of the
comrent s.

First off -- one second. Ckay. The litigation
di scl osure. The Comm ssion in the ANPR asked whet her we
should retain the | anguage that is currently in our
di scl osure docunent for litigation that would require
franchi sors to disclose franchisor litigation against
franchi sees. That's material and that involves the
franchi se rel ati onshi p.

The comments are really split and again -- on
obvious lines. Franchisees and regul ators, obviously,
have urged the Comm ssion to keep the current franchisor
| anguage. | would say as a general proposition
franchi sors have urged the Commssion to go nore in |line
with the UFCC that currently does not have an expressed
requi renent al ong those |ines.

Suffice it to say that again we're |l ooking to
i nprove our rule, not necessarily to adopt the UFQOC
wholesale. And it seens to ne that it is on the -- the
burden is on those who want us to change what the current
rul e requires.

So again w thout rehashing all the comrents and
the pros and the cons on this issue, | just want to ask

is there anything el se that we shoul d consider of the
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Comm ssi on when we consider this particular issue in
revising a new rul e.

Not hi ng el se? Mark Forseth, please.

MR FORSETH Just to consider the anmendnent
process. | think that's what a |l ot of franchisors m ght
-- noticing the cooments. Everyone talked in terns what
about the materiality of the type of litigation that's
disclosed in there and the inpact it has to the extent
that you broaden that standard and that any dispute
bet ween a franchi sor and a franchi see then woul d becone
material. The franchisor would then have to amend its
offering circular, cease offering its selling, file
amendnents in the registration States. It is again an
added adm ni strative burden as to whether or not it
enhances disclosure or not. | think it's questionable.

MR TCOPCRCFF:.  Any ot her thoughts? Ckay.

Next itemis item20 and we're going to take
this in a fewparts. The first part is the turnover
rate. | think it's fair to say that every comment that
addressed this issue urged the Coomssion to clarify,
nodi fy the turnover information to avoid doubl e counti ng.

Qur concern right nowis how should we do that.
(On the assunption that there's consensus and that we
should definitely re-examne this item Wuat should the

Comm ssion do to clarify the disclosure of turnover
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rates?

| want to put a proposal out on the table that
sonme of the comrents offer, and that is, right now there
are various categories that franchisors need to consider,
whether it's termnation, transfer, reacquisition, what
have you

Thi s proposal suggests why not have the
categories and then for each outlet you describe fully
what ever happened to that outlet during the course of the
year, the fiscal year

So, for exanple, if one outlet had a transfer
and then anot her transfer, you woul d put down transfer
followed by transfer, one outlet. If there was a
transfer reacquisition, transfer resell, whatever, we put
t he whol e shoppi ng i st of whatever happened and you put
down one outlet or two outlets, whatever nmay have
occurred. So that way at the end of the day you could
tally the nunbers and get a preci se accounting and
history for each and every outlet.

Any comrents on that proposal or any sol utions
that we shoul d consider for nodifying item20 to be
clearer. |I'mgoing to start with Keith.

MR ANDERSON  Ckay. |'mKeith Anderson. In
looking at this last night it occurred to nme that there

m ght be another fix. So let ne throw out another choice
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whi ch woul d be nearly -- currently you have four or five
categories and then you have a total colum. People are
told to add across. Wuldn't we solve the problemif
instead of adding across we nerely said indicate the
nunber of outlets that are in one or nore of these -- of
the four or five categories. And where one or nore
franchi ses appears in one -- in nore than one category,
do a footnote, so that we would maintain the four or five
categories so if one is interested in termnations one
can get the summary information w thout doing the detai
anal ysi s.

But if you want the detail ed anal ysis you got
the footnotes and you' ve also got the total. So you know
that in the State of Al aska five franchi ses were invol ved
in one of these operations during the year. So that's
the alternative that | would --

MR TCOPCROFF: And again I'mjust putting this
forth as a proposal that was offered in the comrents.
It's not ny proposal. Wat |I'mlooking for are coments,
like Keith said, the proposal that | raised or any ot her
solution to this issue. Neil Sinon.

MR SIMON |'ll comrent about Keith's
proposal , the proposal that you articul ated, Steve, but
is not yours. And then an alternative approach.

M/ concern about -- well, first of all
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franchisors currently can do essentially what Keith
required. You can footnote an itemin the item20 table
to explain, for instance -- why a franchi sor may have
listed a transaction or an event involving a single
franchise in two or three different categories. Sone
franchi sors choose to do it, many do not. But you can do
that under -- currently under the UFQC gui del i nes.

| would al so note that under the UFCC
guidelines, there is not a nandate that you list it in
every category in which it may fall. |It's anbi guous.
You may do so, but you al so may make a decision you're
only going to put it in a single category.

As to the proposal that you addressed, Steve,
ny concern would be that for |arge systens that woul d be
wildly inpractical. You would end up yet increasing the
size of offering circulars and | happen to believe the
very length of offering circulars is probably the nost
significant determ nant about how effective they are.
You nake themlonger. W nake themdenser. W add nore
footnotes. It's nore likely to be less useful. It's
going to be a | ess neani ngful disclosure. So that woul d
be ny concern about that proposal.

| think with a relatively mnor tweaking and,
in fact, there is discussion of it going on in NASA s

franchise commttee in the context of the current
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commentary project. But with mnor tweaking the item 20
can be inproved to elimnate the doubl e counting probl em
and allow the cal culation of turnover rates that are nore
precise than is currently possible.

And that -- and all that requires is that you
take existing categories and you put themin sone
priority. You establish a hierarchy so if a given event
involved, let us say, a reacquisition, because that's at
the top of the list, it's only listed as a reacquisition
notw t hstandi ng that there may al so have been a non-
renewal or a termnation.

So you just take all of themand | don't
propose to you what that order of categories should be.
| think we can focus upon it and at the very bottom woul d
be ot her and naybe transfer, which often can disguise
what is really going on. It mght be lowon the |ist.

So we mght put termnation right at the top because we
make a judgenent that that woul d be the nost neani ngful
information that you want a prospective franchisee to
have. And you order it and so forth.

So if a given event involves you just list it
in the category that is at the top of the list and that
woul d elimnate the doubl e counting problem allow for
the cal cul ati on of meani ngful turnover rates and | think

woul d address the problemyou referred to.
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MR TCOPCROFF. |I'mecurious to know what Dal e or
Joe has to say about this. Dale Cantone.

MR CANTONE: | like the concept of some type
of history as the proposal that you described. | also
fear that that could get very unwi eldy for sone of the
|arger systens and | think that it's critical that the
di scl osures have got to stay sinple to be neani ngful.

| -- the NASA Commttee is exploring the issue
of trying to avoid this item 20 double counting and |
think the proposal that Neil described is sonething that
| think we're going to be working on. And again |l
just reiterate that to the extent that we can be
consi stent with the UFQOC guidelines and the FTC | think
there's a lot of utility in doing so.

MR TCOPCRCFF:.  John Tifford.

MR TIFFORD: |'mremnded of the expression in
t hi nking about this question that there's a lot |ess here
than neets the eye. It's really not a very conplicated
problem W want to denonstrate the kind of turnover
that franchisees -- that the franchise systemhas. W' ve
devel oped a chart that really lays it out nicely. The
only issue that arises is there are circunstances where
there is double counting and | think the answer is very
sinple. Just come up with a sinple fornula to say when

we have a situation where you are going to check nore
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t han one box, how do you -- how do you prioritize which
box you check

And | think what Neil is saying whatever --
what ever you do is fine as long as you just cone up with
just a sinple formula. So if it's atermnation -- a
transfer and a termnation, what do you call it? If it's
a reacquisition and a termnation, what do you call it?
And all you need to cone up withis a fewguidelines. In
those cases call it this. In this case call it that.
however you decide to prioritize, that's fine, but this
is not a mgjor issue and I think we need to be -- we need
to keep away fromreally conplicating things and
overl oadi ng people with information that goes really down
to avery -- avery, very mcro-issue that's not needed.

And frankly if sonebody does have a question
they just can ask the franchisor for nore details.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN It would seemto nme, John
Tifford, that a sinple way of arriving at that result for
| oss of double counts with Neil is sinply to take the
chart, which is now mandated by UFQC Item 19 and nake a
couple things clear in the instructions.

First of all, every tine you termnate a
franchi se that that acquisition, I'll put that word in

quotes, is not the sanme as an acquisition nmade by a
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franchi sor who goes out because it is determned to
acquire for significant anmounts of noney, profitable
units -- business transaction.

And second of all, but nost inportantly, right
now UFQC item 20, the table requires you to have -- this
is the colum that aggravates franchisors. Requires you
to have as an ultinmate nunber the total fromthe left
colum. Soit's the total nunber of transfers,
termnations, non-renewal s, reacquisitions by the
franchi sor, and those who |eft the system

The question is why do we have that. |If
there's a transfer, is that a negative? It's deened to
be such if you lunp the nunber in adding up transfers,
termnations and non-renewals. But it doesn't seemto
inmpart any useful information to prospective franchi sees
while it negatives the franchisor trying to sel
franchises. It seens like there is nore turnoil in the
systemthat there actually is. It's not a negative that
a transfer takes place in a franchise system In fact,

t he nenbers of Sue Kezi os' American Franchi see
Association will be the first to admt that they're in
business to get it up, running extrenely profitable and
sell it out after a good run or upon retirenent. But
cashing out after a period of tinme is not a sin and

shoul dn't be lunped together with termnation. It
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certainly is functional.

So at the end of the day if we can elimnate
that colum that says total fromall the left col ums,
and I'mgetting very precise here again referring to UFQC
item 20, the sanple answer table as it is. And also nake
clear that every termnation is not a reacquisition or
shoul dn't be counted as the sane type of reacquisition as
a franchi sor going out and acquiring units for cash. |
think that would go a long way toward hitting John
Tifford' s goal and Neil Sinon's as well.

MR TOPCRCOFF:. Keith.

MR ANDERSON | guess ny question about Neil's
proposal is is it true that fromthe franchisee's

prospective knowi ng that sonebody falls in two boxes

really isn't -- is that nore information for themor is
it just over -- | mean, that's the question we want to
ask. | don't know the answer.

Because your proposal woul d, in essence, reduce
the nunber of things that are -- nunbers that show up in
the things that are further down. And so ny notion was,
you know, yes, you could check nore than the nunber of
boxes but at the end of the day, and maybe you don't need
the footnotes, but at the end of the day, | guess, what |
was thinking of was to take the totals colum and instead

of making it just a sumacross, just list the nunber of
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outlets that are involved in one or nore of the things to
the left.

MR TCOPCROFF.  Hol d that thought.

M. KEZICS: Let himrespond. |I'mgoing to
respond to what David had to say.

MR TCOPCROFF. Ckay. Neil Sinon.

MR SIMON  Well, | was going to say that |
don't have an answer to Keith's question and |I'm not
aware of any enpirical data on that.

The concern about just adding up the totals,
that would not reveal that there had been -- let us
imagine -- let us say that a given franchise unit had
been transferred three times in the course of a year.
Under your proposal it would not be clear -- it would say
regular transfer activity, but it would not be clear it
happened to the sane unit.

So I'"'mnot sure -- ny concern woul d be that
under -- what | nentioned, you would still list three
transfers. Not one, but three because of three different
events. But we would not list it as a termnation and a
transfer. It would go in one or the other. But
certainly I think Susan mght be able to address this
i ssue of how do we bal ance giving detail ed discl osure
versus the mnutiae that nay nake it | ess accessible and

| ess neani ngf ul .
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MR TCOPCRCFF.  Susan Kezi os.

M5. KEZICS: First of all, I'"'mglad, David, to
acknow edge your franchisee clients are nenbers of the
AFA, so --

MR KAUFMANN M/ what ?

M5. KEZIGS:  Your franchisee clients.
Apparently they're talking to you about this issue. The

MR KAUFMANN | didn't know we had any, but
okay.

M5. KEZIGS: To answer your question, the
reason is so that the -- that you want to show what
actual | y happens so the franchisors can -- from our
menber standpoint, the franchisors can create a certain
success rate when, in fact, that's not exactly what's
going on. | nean, that's bringing it back to exactly
what we're trying to avoi d here because a franchi see's
definition of success is often different fromthe
franchisor's definition of success. And just because an
outl et has changed hands three tines, transfer, transfer,
transfer, doesn't nean that that had no turnover and it's
open and it's 100 percent successful.

So you have to -- going back to what Neil was
tal king about, you have to indicate -- if it's a

termnation transfer, there has to be sone ki nd of

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N N N NN P PR R R R R R R
a A W N P O © 00 N OO O dM W N -, O

31
i ndi cation because often the franchisor termnates the
franchi see and then transfers it. They should not be
allowed to say it was just a transfer because that gives
information to a prospective purchaser that they need --
maybe there is sonmething going on in that system and they
need to know -- they need to be able to ask the right
questi on.

What you' re proposing here is not a free fl ow
of information. |It's certainly not truth in disclosure.

MR TCOPCROFF:. Dennis Weczorek.

MR WECZOREK: There is clearly a
characterization i ssue here and that is how do you
characterize an event. And there is very little
uniformty in the real world as to how franchisors do it.
Sone franchisors are scrupul ous in characterizing events
and doubl e counting. Qher franchisors probably sit
there and decide well what's the best |abel | can put on
this. And there is nothing in the UFQC that gui des them
as to howto do that.

So characterization needs to be fixed and that
shoul d take care of some of the double counting, although
you nay all ow doubl e counting as | ong as everyone knows
the formula for doubl e counti ng.

But secondly the other comment | wanted to make

is that the charts are only the start. Renenber there is
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alist attached to the UFCC of all of the events that
occurred in the last year and that woul d cover all of the
transfers, all of the termnations and you' Il have the
nane and address and phone nunber of the franchi see that
was involved in that event.

So there is an easy way. It only covers one
year. It doesn't cover three years. |It's one year. But
there is an easy way to doubl e check the chart, the nost
recent year's results in the chart against the list of
"former franchisees or transfer franchisees". So it is
there. There is data to cross check this.

MR TCOPCRCOFF.  Neil S non.

MR SIMON  Just to respond to Dennis. The
requirenent is not that you list all of the events in the
past year, but that you provide the names and | ast known
addresses and tel ephone nunbers of all franchi sees that
assist themduring the past year. It does not require
that the franchi sor characterize the circunstances which
led to that departure although a franchi sor nay choose to
do so and | think sone do. However, | think the genera
practice is just to provide the nanes, |ast known
addresses and tel ephone nunbers.

| just want to provide one other reason why we
should elimnate that double counting. Wy we don't want

to leave the inpression that there is greater turnover
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than, in fact, occurred, and this goes to Keith's issue.

Franchi se Tines had a cover story about
franchi se turnover rates. They took a nethodol ogy t hat
had been devel oped by, | think, |IFA s Educati onal
Foundation and -- and -- Deloitte & Touche did a study
for IFA' s Educational foundation. Franchise Tines took
it to the next step and disclosed the turnover rates for
specific franchisors, the names. The |FA study just
tal ked about generally in the industry.

Not surprisingly, sone franchisors, | inmagine
those that were reveal ed to have fine turnover rates,
said wait a second. That nunber is not accurate because
of this doubl e counting phenonenon.

So | think that turnover rates are neani ngful
information. | think if | was a prospective franchi see
who was counseling a prospective franchi see, which I do
not do nuch of, although I would, of course, recomrend

they join AFA, | would say figure out what the turnover

rate is. But so long as franchisors can say well there's

thi s doubl e counti ng phenonenon so you have to di scount
that nunber, it renders it |ess meani ngful.
MR TCOPCROFF. kay. John Tifford. No?
MR TIFFORD: |If you want to go on to a topic
-- | just wanted to just clarify. | think what Dennis

was saying, Neil, was that the nanes of item 20, where
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you put the names of the people who left the systemin
the last year, you don't have to list next to the name
what the event was.

But the point is anyone of those events in the
chart will nean that sonebody who was an assistant is no
| onger an assistant and you have the nanme, address and
t he phone nunber of that person. You can call and find
out for yourself what happened and why. And | think that
that would al so get to Susan's point that whether or not
there's a clarification or however it is confused, you
have the source of the information -- the first hand
source of the information of why that nunber is on the
chart and you can easily determne it for yourself.

MR TCOPCRCFF:.  Mark Forseth.

MR FORSETH Just that that list is not just
peopl e who have | eft the system That list is anyone who
has had a transfer and if they had multiple units and
only transferred one unit or closed one unit they are on
that list. So you had existing franchi sees al so on that
list sothat the list is fairly conprehensive.

MR TCOPCRCFF.  Susan Kezi os.

M5. KEZIGS: However, John, if the forner
franchi see signed a gag order you' re not going to get any
information out of that.

MR TCPORCFF: Well, that raises the next issue
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on the agenda.

(Laughter.)

MR TOPCRCFF: But before we get there --
before we get there | just -- Mra, did you have a --

M5. HOMRD. Yeah, | do. 1've got a question.

MR TOPORCFF: Mra Howard.

M5. HOMRD. Two questions actually. The first
is that are there so many events that can happen with a
franchi se systemthat, in fact, it would be way too
unwieldy to list all the different type of events that
occurred in one year? | nean, right now there's what?
Five categories? Five or six colums? | nean, are there
a hundred things that generally happen during a year or
are there ten?

MALE VO CE: | think that depends on the size
of the systemand why do you need the system--I'msorry.
It really depends on the size of the system Snaller
systens woul dn't be an issue, but the larger ones I'm
sure it would be a significant issue.

MR TCOPCRCFF:.  John Tifford.

MR TIFFCRD. | think, Mra, that just about
every thing on the chart has, | think, the categories
that woul d capture just about anything that woul d happen.
The renewal s, the transfers, the termnations and the

reacquisitions. | can't inmagine there could be very nmany
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that don't hit those four and when they don't then we
have the table for all other that David have spoken about
how conf usi ng that coul d be.

MR TCOPCROFF: W're going to nove on at this
poi nt .

| just want to say | think that this is an
i ssue where we still need sone nore thought and | woul d
encour age those who have possible solutions that the
Comm ssi on shoul d consi der, please suppl ement comments or
file additional comrents wth various proposals
specifically on this issue. W would greatly appreciate
it.

To the extent that wi thout exception every
comrents who address this issue said that there's a
problemand there should be a fix. Wat the fix is
debatable at this point. W have no great thoughts on
the issue right now So again | woul d encourage peopl e
to suppl enent their comrents and help us out a little bit
here as we consider various sol utions.

M/ra Howar d.

M5. HOMRD. (ne last question. As a general
proposition, do you think that it would be feasible for
everyone, sort of both sides of the issue, to agree on a
prioritized list? Susan, do you think that --

M5. KEZI G5 Yeah, we can agree on it. As |ong
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as Neil agrees with ne we can agree on it.

M5. HOMRD. Neil, do you agree with Susan?

MR SIMON | could agree with Susan.

MR TCOPCROFF. Well, let's put it this way.
VW' re having another round table like this in Seattle in
Novenber. It mght be hel pful to have comrents and
proposals on this fix by that tine. W could wite up
the proposals and circul ate them beforehand to
participants and we coul d discuss this in greater detai
at that tine.

And as Susan opened the door, gag orders.

Before we tal k about gag orders | think it is
important to enphasi ze what we are not tal king about. W
are not tal king about post litigation settlenents. |
also don't think that we're tal king about confidentiality
agreenents or agreenents that franchisees sign to
saf eguard proprietary information, trade secrets, what
have you

VW' re tal king about sonething that is much
narrower than that and that is termnated franchi sees who
may | eave a systemthat are asked to sign different
provisions, call themgag orders, call themwhatever you
want, that inhibit their ability to speak about their
experience in the franchi se systemwhen cal |l ed upon by

prospects in the future.
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So termnated franchises are affected as wel |
as in some instances existing franchi sees who may have a
dispute with the franchisor and resolve it in sone way
and are asked at that tinme to al so sign sone kind of
confidentiality provision.

| want to nake it clear right fromthe start
that the Conm ssion has already | ooked at this issue in
sone respects. There's a Tutor Tine consent order and in
t hat consent one provision was, to be very brief, that
t he franchi sor cannot have these kinds of provisions for
a period of five years.

There was another case, it was a business
opportunity case that was brought under Section V of the
FTC Act, brought under the franchise rule, that had -- it
is called O Ryan, that was brought by our San Franci sco
regional office, | believe, and that also had a simlar
type of provision there.

So our concern in a nutshell is as follows: If,
in fact, the Coonmssion is not going to nandate earni ngs
di sclosures, if, in fact, the cover sheet now says to
franchi sees or prospective franchi sees we haven't checked
this, do you due diligence and find out about what's
going on, if we have an item20 |list of franchisees
current and forner and we have said any nunber of tines

that franchi sees, forner and current, are the best source
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of informati on about what's going on in the franchise
system how can we put that out and at the sane tine
create a situation where people or franchi sees are under
these gag order provisions that really silence themfrom
speaking so that if | were a prospect and | called -- and
| | ooked at the UFOC and it had lists of current and
former franchisees and | tried to call themand they're
under sonme kind of order that limts their ability to
speak for us, | think, that raises sone real serious
i ssues and sone red fl ags.

Again, the comments are split on this issue.
There were a significant nunber of comrents by
franchi sees and their advocates urging us to look at this
issue. There were several comments by franchi sors saying
don't worry, it's really not a problem

So wi thout necessarily discussing the nerits of
this, what we want to focus on this norning is possible
sol uti ons.

Also if anybody has anything to add to the
di scussion that isn't addressed in their comments
al ready, you know, by all neans | et us know.

Any comrents? Susan Kezi os.

M. KEZIGS: A so aren't franchisors violating
their disclosure obligations when they know, in fact,

that when a franchi see expires or is termnated or is
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politically incorrect and lost their renewal and it is
not going to get renewed, that by not putting in the UFQC
that upon exploration or termnation we nmay, in fact,
have you sign a gag order. | nean, isn't that -- because
that seens to happen in a | ot of systens.

Qurrent franchisees call us and say |I'm not
goi ng franchisee, I'mnot renew ng, but |I've got to sign
this piece of paper. And that they never told ne that

when | bought the franchise. It was never disclosed to

ne.
MR TCOPCROFF.  Any comments? Mark Forset h.
MR FORSETH Véll, I'mjust curious in terns
of gag orders. | nean, when you see settlenent and

rel ease agreenents all the tine in any -- whether it is a
prelitigation dispute or a post litigation dispute. |
mean, there's not any gag order by a Court. Wat you're
tal king about is a pre -- you' re saying because it
doesn't apply to post litigation. Wat you re saying is
that a settlenent agreenent involving nmutual rel eases of
the parties that contains a confidentiality agreenent is
a problem |Is that what you' re sayi ng?

MR TOPCROFF: Well, I'mraising that it's a
problem The reason that | elimnated post litigation
settlenments is, as | understand it under UFQC t hose have

to be disclosed as is. So that's not really an issue.
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The concern is -- and again | don't want to get
hung up in what you call it, how it happened, what the
exact |anguage of it is. Qur concern, what we're raising
right now -- again in whatever format they mght occur
t hose kinds of provisions that prohibit a franchi see from
speaki ng about their experience in the franchise system

Yes, Mark.

MR FORSETH Are you saying generally nost of
those type of agreenents sinply state that it's -- you
can't discuss the terns of your particular settlenent. |
don't think I've ever seen one that specifically says you
can't tal k about your experience in this systemand how
this systemis run. | don't think |I've ever seen
anyt hi ng.

MR TCOPCROFF:  Well, | could tell you straight
off the bat that at the Comm ssion we have had any nunber
of callers who refuse to identify thenselves, refuse to
identify what systemthey're with and said is there sone
way, coul d you subpoena us, is there sonme way that we can
talk to you because right now under the provisions that
we have signed, we cannot.

MR TIFFORD: And were these with litigation?

MR TCOPCRCFF:.  John Tifford.

MR TIFFORD: |I'msorry. Ws this a litigation

type situation where soneone had settled an action, got
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sonme consideration for franchisor and i n exchange for
that agreed to silence, or was this just basic --

MR TOPORCFF: | couldn't tell you.

MR TIFFCRD: Al right. Well | think that's
an inportant question though.

MR TOPCRCFF: Well, but, John, the question --
ny question to you would be so -- so they're willing to
sign in return for sonme consideration, but signing an
agreenent not that says we won't tal k about what the
ternms of the settlenent are, but we won't tal k about our
experience when we were working for you. | nean, if
that's going on then it seens to ne that there may be an
issue in terns of the ability of the potential franchisee
to |l earn about the system

MR TIFFORD: Well, unless | mssed sonet hing
in the last 20 years or so. Certainly at ny tine at the
Comm ssion | never saw this problemwhen | was --
involving the franchise rule. In the |last eight years of
private practice, |'ve never been in a situation and
never been with a franchi se where that was part of a
settlenment agreenment. | agree with Mark. |1've never
seen it.

At certain tines -- certainly you're going to
tal k about you may want to have a provision that says

don't tell the world how nmuch I paid you or don't tel
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what we did to settle this thing. But |'ve never seen
don't tell anybody, you know, about what your experiences
were as a franchisee. W've never put it in. | honestly
never seen it anypl ace.
M5. HOMRD. Can we check that out for a
mnute? | nmean, at the Conmm ssion we have seen that

before. Has anyone el se at the table seen sonething |ike

t hat ?

(I naudi bl e responses.)

M5. HOMRD  Ckay.

MR KESTENBAUM | don't knowif | agree with
it, but --

MR TOPORCFF: (ne second. |I'mgoing to
interrupt. For the benefit of the stenographer since
this is alarge group, if you re going to speak pl ease
identify yourself, first nane and | ast nane beforehand,
again. CGherwise, it will be kind of inpossible to have
organi zed transcript. So Harold Kestenbaum you were
speaki ng?

MR KESTENBAUM Yes. Harold Kestenbaum |[|'ve
seen it in a fewcases. | don't knowthat | agree with
it, but I have seen it. |It's not that it doesn't exit.

M5. HOMRD. Ckay. David.

MR TOPCRCFF:  Kauf mann.

MR KAUFMANN  Davi d Kauf mann, K-A-UF-MA-NN
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| think we better be careful to approach this subject in
a sophi sticated fashion.

Just | ast week, for exanple, there was a
transaction with the | argest franchisee of an
international -- a real estate broker franchisor |eft
that systemto becone the | argest franchi see of conpeting
international real estate brokerage franchisor. The
franchi see in question had to seek permssion to | eave.
And one of the conditions of leaving, in addition to
ot her nonetary consideration, was that the franchisee in
question, who was upset, not torpedo the future
operations of this franchisor by communicating broadly
hi s di spl easurenent with the franchisor

The franchi see in question was nore than happy
to accede to that because there was great value to it in
| eaving that system So there was a franchi see to whom
this was not a concern at all. It was uniquely situated.
It is larger by a factor of five, which are in terns of
gross revenues of any other franchisee in the system
And there was good reason the franchi sor wanted to cl anp
down on that information and al so a good reason the
franchi see had no desire to object.

They vol unteered they were not going to speak
to prospective or even existing franchi sees, so not to

del eteriously affect the franchisor going forward. In
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return they were granted a big favor.

Secondly, it is the case, and Susan Kezi os and
| may even agree on this, that sone systens have sone
franchi sees, one or nore, who are subjectively unhappy.
Not because their franchisor did or didn't do anything
wong in particular, but they' re not nmaking as rmuch noney
as they would i ke to make, which is not to say as nuch
noney as they were told they coul d nake or coul d
reasonably believe they would nake, but it's sinply not
as much as they want to. O they don't like having to
conply with the franchisor's systens and st andards.

There are sone fol ks who, quite honestly, are
made franchi sees who are psychologically unfit to serve
as franchi sees where, by definition, you -- a systemis
i nposed on you and you' re suppose to adhere to it.

These fol ks can be terribly destructive of
franchi se systens. Terribly destructive. They inflarne,
they inpassion, they spend nore tine -- there's one ice
cream franchi sor I know that has a franchi see who is so
determned to bring this network down that he actually is
spending all of his tine calling franchi sees,
participating in franchisee |awsuits, stirring up new
| awsuits, and he closes his store. Ddn't have enough
time to operate his store because he's so busy trying to

destroy the franchisor in question. It gets personal.
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Franchi sors are conpelled to give it a
grapevi ne nature of franchi see communi cations and the
type of trouble who this franchisee -- this type of
franchi see can engender. They are conpelled all too
frequently -- not brightly in ny mnd, but all too
frequently, to pay off this franchisee to get out. Pay
off this franchisee to | eave -- |eave the systemin
peace, not stir up unnecessary trouble. There's been no
violation of law Not even an all eged breach of
contract. Just subjective unhappi ness.

V¢ have to throw scads of noney at franchi sees
like this and in return we ask themto not further
disturb the tranquility of our system by bad nout hing the
systempublicly to the nmedia, publicly in government
foruns or privately to existing and prospective
franchi sees. There are -- | mean, it nust be said that
there are, unfortunately, instances where franchi sees
have vengeances or notive. Franchisors pay to stop that
notive and that has to be recognized. It's a nore
sophi sticated analysis that | think is required.

MR TCOPCROFF.  Well, David, it could very well
be that your experience with your clients is not
necessarily representati ve of other franchise systens, is
nunber one.

And two is | think | have a concern, |I'l| speak
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for nyself, that, in effect, by having franchi sees sign,
what you're creating, perhaps, is a situation of
basically |l eaving out and selecting those on the list in
item20 that you want prospects to speak to.

And everybody knows that the Conm ssion has
brought cases, nostly in the Bisoff (phonetic) area where
we' ve gone after shells (phonetic). And these are people
who are paid to give a glow ng recomrendati on. By
sil encing sonme people in the systemaren't you creating,
in effect, the scenario that the people who can be
contacted on the list are nore or | ess handpi cked by the
franchi sor.

MR KAUFMANN | understand the argunent, M
Toporoff, although | don't agree. Wat | think nmaybe
woul d be a reasonable solution or at |east a conprom sed
solution woul d be that anytine nonetary consideration is
paid to a franchisee in connection with a dispute of one
formor another there would be a prelitigation or
prearbitration or otherw se, that the franchi sor woul d be
-- that's know edge that the franchisor would be able to
secure, confidentiality provisions fromthe franchi see
recei ving those noni es.

You know, the franchisee is termnated, is
unhappy, wants to be able to speak to third parti es.

understand the Comm ssion's el ection not to bar those
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communi cations. But if there are problens in the system
where a dispute has arisen and the franchi sor wants to
take care of the franchisee, wants to rid itself of what
could be a troubl esone franchisee and is putting a | ot of
nmoney behind his desire, then | think in that

ci rcunst ance the franchi see will have achieved his
objective if it can read the system take the cash and
still be able to badnouth the systemto death.

And also | would want to add that the inpotence
for franchisors settling such disputes with franchi sees
woul d be gravely narrowed because very frequently again
one of the chief inpotences to settle is the
confidentiality gift factor.

MR ANDERSON (ne -- just one reaction. |
mean, your -- Keith Anderson

Your comment is sure, the franchisor and the
franchi see can reach a private agreenent that says |
won't talk. But we're |ooking at a public good here from
having the guy talk. | nean, that's not in the contract.

So the fact that they can reach a contract agreenent that

for consideration he'll agree not to talk doesn't nean
that it's -- that policy wise is sonething we ought to be
permtting.

MR KAUFMANN  May | respond?
MR TCPORCFF:  Yes
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MR KAUFMANN  David Kauf mann. Keith, |
understand that there is a public good in mnd in whole
di sclosure. There's also a public good that has to be
achieved in terns of not having franchi se systens
destroyed through communi cations that are only vengef ul
in nature. It has happened. |t happens today.

There are systens that have been poi soned --
where a franchi se or franchi see rel ati ons have been
poi soned t hrough w despread m strust, w despread confli ct
in gender by very few franchi sees who have a personal --
a personal disagreenent with a franchisor that takes on a
magni tude far greater than the di spute woul d suggest.

Al right. So on the level of public good I
understand the public interest in broadening al
communi cations with respect to franchisees. And frankly
as the author of the New York Franchise Act, which is
generally deened to be the toughest pro-disclosure of
franchise lawin the country, | side with as ful
di scl osure as possi bl e.

There is, however, a mlitating inpact. You
don't need to disclose information that's usel ess, even
prejudicial both to the franchisor and to the prospective
franchi see.

MR TOPORCFF: (kay. Dale Cantone.

MR CANTONE: Yes. Very briefly. First | want
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to echo sone of the comments that you made. | think
these types of gag orders are destructive and run
contrary to every concept of presale disclosure. To the
extent that there may be a franchisee with a venge -- a
crackpot franchi see that you m ght be characterizi ng,
you' re tal ki ng about one franchi see who nay, in fact, be
-- it mght be evident to other franchisees. It's stil
t he di scl osure.

| nean, if you got a good systemwth a | ot of
happy peopl e and one crackpot, that's going to cone out.
| nean, you -- you know, if you have one person who has
got a reason to go after a franchisor, that's infornation
that | think another franchisee can | ook at and di scount.
| mean, they're not stupid. They can see where soneone
is comng from

| think the whol e concept of a gag order is
really destructive and | think it needs to be addressed.

MR TCOPCROFF.  Denni s.

MR WECZOREK: Dennis Weczorek. A couple of
comrents. Nunber one, | have never seen a franchise
agreenent that calls for a gag order that goes into place
if parties reach a disagreenent if there's a termnation
or if there's a non-renewal. 1've never seen it in a
contract.

So that probably nmeans it woul d never be
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di sclosed and it would only be inposed in a negoti ated
situation. It is -- | very nmuch doubt that there is any
-- maybe there are certain conpanies that did it as a
busi ness practice. |'ve never seen that in people that
|'ve worked with. It is relatively rare. It is done on
a negotiated basis. And if the list of franchisees --
former franchisees will include a wide variety of people.
And there's also a list of current franchisees, by the
way, too. And | don't know how you can gag current
franchi sees who m ght be unhappy.

W're just tal king about gag orders applying to
former franchisees. So | think there is a significant
sanpl ing of people that a prospective franchi see can tal k
to and just as when NASA i nposed the -- notwi thstandi ng
confidentiality agreenments, you nust disclose litigation.
that does have a chilling effect on parties reaching
negoti ated settlenments. And you can -- that's one
exanple. This is another.

You know, a franchi see is gung happy. Maybe
he's happy. He wants to get out and they're negotiating.
And everything has a price. You won't do this. You
won't sue us. You won't talk about us. The noney -- the
noni es are exchanged, the consideration is exchanged
based on those private agreenents. And | think they are

relatively infrequent enough, they're relative rare, that
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if there is a need for enforcenment agenci es have the
ability todoit, but I still suggest that there is going
to be a chilling effect on the parties' ability to reach
agreenents as to howto exit the system

MR TOPORCFF: Well, we're going to test the
proposition of whether these are rare or not. W have
Susan Kezi os and we have Matt Shay, each of their
respective organi zati ons have franchi see nenbers.

What | would like you to do, if possible, is to
go back and ask your fol ks the follow ng questions --
with survey. And I'll understand that it's an infornal
survey. |It's not necessarily going to affect, but --

MR SHAY: This assunes that they'll be all owed
to talk to us.

MR TCOPCROFF: And that is a valid point. That
is avalid point. And ask sinply have you been or are
you now under a gag order provision or have you ever been
asked to sign a gag order provision, and report back to
us because that would be hel pful information for us. It
woul d be nice to know the raw nunber. W asked 1, 000
peopl e, we asked 2,000 people, 100 people and so many of
themresponded, and this is what they had to offer.

M5. KEZI G5: Shouldn't the question be --

MR TOPCRCFF: Susan Kezi os.

MS. KEZICS: -- are you aware --
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MR SHAY: | was going to suggest. Are you
aware of it? | think that's --

M5. KEZICS: Yeah. Are you aware that it's a
normal busi ness practice in your systemfor expired or
term nated franchi sees or sonmebody who a franchi sor wants
to shut up to sign a gag order.

M5. HOMRD. No, that's --

MR ANDERSON:  No, that won't work.

M. KEZIGS: The lay person is the way of
putting it.

MR TOPCRCFF: Keith Anderson.

MR ANDERSON: That won't work because then we
coul d have one guy who signed a gag order and 100 peopl e
who know about it and 100 tell us about it. That doesn't
-- that doesn't tell us much about the preval ence of the
practi ce.

M5. KEZIGS: Well, neither does this question
have you -- | nean, why would a current franchi see have
signed a gag order?

MR TCOPCRCFF.  CQurrent franchi sees do sign --

M5. KEZICS: As the former franchisees.

MR SHAY: R ght.

MR ANDERSON  CQurrent?

MR TCOPCROFF. No. Qurrent franchi sees do sign

gag orders when there's a conflict between themand the
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franchi sor and they've arrived at sonme sol ution, but
they're still within the system but the -- absorbed as
part of the settlenment or resolution wants themto sign
it. Soit's both termnated franchi sees as well as
peopl e who nmay still be franchi sees within the system

M5. KEZIGS: How about both questions?

MR TOPORCFF: Yes. Do both questions.

MR SHAY: Do both questi ons.

MR TOPCRCFF: Are you now or have you ever
been asked --

M5. KEZIG5: Was that the question you want ed
t hough?

MR TOPORCFF: For both questions. Have you --
are you now or have you ever been asked to sign a gag
order provision and the second question is --

MS. KEZICS: Are you aware --

MR TOPORCFF: Are you aware that it is within
your systemthe franchi sor uses or inposes gag orders.

MR ANDERSON  And | woul d urge you to make
that specific. | nean, we're tal king about gag orders --
we're only tal king about gag orders that keep you from
tal ki ng about your experience in the system

M5. KEZICS: R ght.

MR ANDERSON  We're not tal ki ng about trade

secrets --
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KEZI C5: Right.
ANDERSON  -- we're not tal king about --
SHAY: Litigation.
KEZICS: Ch, litigation. R ght.

25 % 3P

ANDERSON -- litigation settlenents

o

KEZICS: Rght. And it's positive or
negati ve experiences because we've had --

MR TCOPCRCFF. Barry Zasl av.

MR ZASLAV: Barry Zaslav. | just -- this may
be a non-sequitur, but you keep tal ki ng about gag orders.
Wien you have an order you have a Court which has sone
sort of contenpt power in the event that you violate
this. Are you tal king about a provision in the contract
or either pre -- part of the franchise agreenent or a
settl enment agreenment which says | can't tal k because --
how enforceabl e is sonmething |ike that anyway. You have
to have very el aborate provisions as to what happens if
t he person does tal k.

| just can't see this as a pro-formtype of an
agr eenent .

MR TCOPCROFF:  Well, all | can tell you is that
we have been told that franchi sees do sign these kinds of
provisions. Wiether they're nandated by a Court or
otherwise, as | understand it, these are contracts |ike

any other kind of contract. It would be part of the

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

settlenment termthat if violated the franchi see could be
subject to a suit by the franchisor to the sanme extent
that they could be subject to a suit or if they disclosed
confidential or trade secret infornation.

MR ZASLAV: | nean, it's just --

MR TCOPCRCFF:. It's a contractual provision
i ke other contractual provisions.

MR ZASLAV: It seens that, you know, nunber
one, you can't unring the bell. You d have to prove sone
sort of damages. And nunber two, you m ght even have
some public policy issues there that you' re just saying
you can't tal k about sonething peri od.

MR TCOPCROFF. Well, that's what we're -- |
mean, that's what we're raising here. But before we nove

on -- Keith Anderson.

MR ANDERSON  Just a quick answer to Barry. |

mean, even if the thing is proved to be unenforceable, if
we' re tal king about snmall business people --

MR ZASLAV: You have intimdation, | guess.

MR ANDERSON  You've got intimdation even if
they couldn't enforce it.

MR TOPORCFF: So before we nove on |' m goi ng
to call on Dennis next. But before we do if you could
get back to us, if you could do a quick survey and | et us

know -- Matt Shay.
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MR SHAY: W need to get the definition of
term-- a nunber of people nmade very good poi nts about
the distinction between what's legitimate, what's
settlenent and confidentiality and what is a gag order.
And | think we need to nmake sure in whatever |anguage we
agree on for purposes of the survey we're asking the sane
question and it's defined in a way in whichit's going to
be understood by the people receiving it.

MR TOPCRCFF: That's fair. That's fair. Let
me ask you this proposal. Could | call you or sonebody
fromthe Comm ssion call you next week and possibly
bet ween Susan Kezi os and Matt Shay and possibly have a

real quick conference call to iron out the details of the

survey?

MR SHAY: Just so we're on the sane --

M5. KEZIGS: Cone up with the | anguage.

MR TOPORCFF: And the | anguage.

M5. KEZI GS:  Yeah.

MR SHAY: | think that's inportant.

M5, KEZICGS:  Sure.

MR TCOPCROFF: kay. So we will do that next
week or the week after. | mean generally you' re going be
around?

MR SHAY: Yeah. That's fine.
MR TCOPCROFF: (kay. W will do that. Dennis
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W eczor ek.

MR WECZOREK: Just a quick comment and t hat
is rather than legislating private conduct, naybe the
sensible thing to do here would be to require a
disclosure initem?20 or in the list that says that the
franchi sor may have entered into confidentiality
agreenents with franchi sees and nake that statenent.

Not necessarily pointing to which person
deci ding what, but sinply disclose and put people on
notice that confidentiality agreenents have been entered
i nto.

M. KEZICS: That is a problem

MR TCOPCRCFF.  Susan Kezi os.

M5. KEZIGS: And that's what | brought up
initially. That is a probl embecause the current
franchi see or outgoing franchi sees call us and say they
didn't tell us we'd have to do this in order to get out
of the system So that is another aspect of it.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN  Just again be aware not to paint
a franchi see's and franchisor's with too broad a stroke
of the brush. For instance, you know -- you're saying
smal | busi ness peopl e.

It happened and it was about five years ago.

That there was a franchi see, one of the |argest
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franchi sees of one of the |argest fast food franchi sors
in the country and even the world, who was unhappy with
hi s franchi sor and wanted to -- he wanted a contract ual
concession and he didn't get it. He happens to be the
third weal t hi est H spani c businessnan in the world worth
hundreds of mllions of dollars. And decided to engage
in a canpaign of retribution against the franchisor which
led to charges of racial discrimnation, hearings that
were pronpted by the Congressional H spanic Caucus,
articles in Time magazi ne, Newsweek nagazi ne, the \all
Street Journal and the New York Tines, all badnout hing
the franchisor claimng that it was gaining up on the --
you know, on a poor H spanic franchi see when, in fact,
this person coul d have bought and sol d perhaps these
f ol ks.

So this is not -- these franchi sees, especially
in the larger systens, are very weal thy, very well
est abl i shed, know what they're doing if they sign
confidentiality provisions, understand the | ogic behind
it, and again when | said before we need this to get an
approach, | don't want to lunp in, you know, poor nom and
pop who has a true grievance and should be able to tel
it to prospective franchisees with a very large entity
that is a natter of business who is bad nouthing in order

to get either contractual concession, financia
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consi deration or both.

And that's the danger to be aware of in a broad
brush stroke in this area.

MR TCOPCRCOFF:.  Keith Anderson.

MR ANDERSON  Two quick things. e to
Dennis. Wat if you had to do it specifically? | mean,
just -- this guy, he's out of the system and don't
bother to call him He's agreed not to talk. That would
tell the prospective franchi see sonethi ng about the
system Sure it would hinder settlenent negotiations
because the franchisor is not going to want to discl ose,
but it mght not do as nuch.

MR TOPORCFF: Well, | think it would be
preferable to say that on this list there may be
franchi sees who have entered into confidentiality
agreenents and will not be allowed to talk to prospective
franchi sees.

MR ANDERSON Sure. But that doesn't tell ne

MR TOPORCFF: Well, it does if I'ma guy
that's calling around. ['mcalling and I'mfinding that
M. X Yand Zcan't talk to nme but | -- there's going to
be others that | can talk to. And if thereis a lot of
peopl e that entered into "gag orders” than I'mgoing to

do sone nore digging and ' mgoing to go to another -- a
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current franchi see and say, what's going on. Wy did al
t hese peopl e | eave and why won't they talk to ne?

| mean -- you know, we can't |ike hold people's
hands and take themstep by step and this is who you ask
and this is howyou ask it. | mean, they have to be sone
-- there has to be sone independence and sone
inquisitiveness on their part to figure these things out.
| nean, they're not -- they're not stupid. They shoul d
be able to follow that trail somewhat rather than have
their hands | ed, you know, here's where -- who you shoul d
talk to.

And | -- you know, frankly the steering and the
shell issue, they are lots of people in these lists to
call. Unless it's a start up franchisor, there are
hundr eds, thousands of people to call in any given

circular. So --

MR ANDERSON And | guess -- | guess to David,
if I could. | hear your concern about the troubl emaker,
but that's a judgenment call. You know, the franchisor

considers hima troubl emaker. Susan considers him
representative of --

M5. KEZIGS: A protagoni st.

MR ANDERSON R ght. These causes are just.
And -- so to allowthe franchisor to say well | should be

able to put this guy under a gag order because he's a
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troubl emaker, woul dn't franchisors al nost al ways, who
have sonebody who i s unhappy, say ah, he's a

troubl emaker. He's going to nake trouble for ne. |
don't want hi mtal ki ng.

MR KAUFMANN  Davi d Kauf mann. | under st and
that, Keith, which is why | said at the very least if the
franchisor -- if there's financial consideration for
conpany settlenent or termnation with a franchisor in
question than the franchisee is entering into that
settl enment agreenment freely of his or her or its own
volition, understands the inpact, understands the
consideration it's receiving in return for giving up
confidentiality. Quite frankly, he's not bargai ning on
behal f of prospective franchisees. He's bargaining on
behal f of itself.

And that arms length transacti on between two
i ndependent entities, | don't think the governnent shoul d
interfere with. | don't think there's an interest that
is so conpelling that it outweighs the freedomof those
parties to contract. And there is a deleterious effect
if it's not -- those settlenents won't occur if
confidentiality can't be retained.

MR TOPCRCFF: Susan Kezi os.

M5. KEZIGS: There is no arns |ength

negotiation again in the mgjority of the situations that
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| see and |I'mnot tal king about the H spanic guy who is
the third | argest busi ness owner.

David, you cone up with sonme of the exceptions
that are not what's going with the rest of us here, the
general rules, and the -- what we hear in the office and
these people are on their last |egs and they' ve | ost
everything. They've lost their houses. They've |ost
their famlies noney. They've lost their noney. They
got to go to work for ten years to nake it up. And
they' re between a rock and a hard place. They got a gun
to their head and they say what do | do. [|'ve got to
signit or | don't get out.

V¢ had a worman i n Chi cago who said the sane
thing. She was at the public workshop the day after the
round table. W had her there at 11:00 a.m and she was
tal ki ng because she had to sign her gag order at 1:00
p.m Ckay.

SO -- you know, these people are not the third
| argest H spani c businessnman in the world. This is not
the majority of the fol ks out there who are buyi ng these
franchi ses. They are not all sophisticated investors to
talk alittle bit -- that is to say. They are peopl e who
are buying into the dreamof entrepreneurship to |earn
how to be an entrepreneur. They're not that

sophi sticated to begin with, the majority of themin the
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first time buyers.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN  Very briefly. Susan, | woul d
suggest and |1've said this before in other foruns, there
is a dichotony present between the nmajor franchisors in
this country and the snaller newer franchisors in this
country. The larger all the nore established franchisors
of today al nost never are dealing with nons and pops of
the type you were just referring to. They are dealing
with existing multi-unit businesses to whomthey keep
getting nore nmarkets, nore units, nore areas and so
forth.

And so perhaps -- and |I'mnot discounting what
you're saying. | knowthat it is one of the systens.

You have nmom and pop situations where what you descri be
can take place. Al I'masking the Commssion to do is
to understand this is a sophisticated area. At one end
we do have very large franchisors with very |arge

franchi sees with their own concerns, while at the other
end you have smaller franchisors who may be nore abusi ve,
as a matter of fact, because the franchi sees have |ess
bar gai ni ng power .

M5. KEZIGS: But as you know those | arger
franchi sors and their franchi see associations are al

nmenbers of the AFA. So | have exceptions w th what
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you' re saying there as wel .

MR KAUFMANN  There may be exceptions.
There's no bl anket rule across the board. But |I'm saying
there is -- | think you would -- can see -- for instance,
in the |argest pizza franchisor in this country, the
| argest fried chicken franchisor in this country, the
| argest Mexi can food franchisor in this country, with one
or two exceptions. That's not granted a new franchise to
a new franchisee for the past two or three years.
They're dealing with different franchi see popul ati ons.
' mjust asking the Comm ssion to understand that.

M5. KEZIGS:  Ckay.

MR TOPCROFF. (kay. W got it. John Tifford.

MR TIFFORD: | think we ought to try to get
back to the practical |level here. Franchisors are in the
busi ness of selling franchi ses and when they have a
prospective franchi see who calls sonebody on a list and
finds out that 1 amnot permtted to talk to you about ny
experience with this franchisor, it doesn't take a rocket
scientist to know that's not exactly a positive marketing
experi ence.

So | don't think that franchisors are really in
t he business of wanting to -- willy-nilly enter into gag
or ders.

| think alsoit's -- 1 don't thinkit's a
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problemand | think that -- | think that we need to go
beyond the theory to the practicality. W need to know
hard evidence and | think it's a good idea to get this in
formal survey that you' re thinking of Steve. But | think
that the Comm ssion should be obligated to do sone very
hard evi dence, tangi bl e enpirical evidence of problens
and not the -- you know, anecdotals stories of people who
cal l ed up and when you don't know the situation
surrounding it.

|'mnot aware that it's a problem | think
nost franchisors were really very surprised when they saw
this in the ANPR audit, that this was an issue, saying
what is this about. | don't think it happens often. |
think it happens to the extent it happens. To the extent
that it happens in the context of litigation it's already
disclosed. And | think that the comments have shown very
sound policy reasons why it's a practical natter when
peopl e settle cases -- confidentiality provisions that
deal with the specific terns of the settlenent nake both
sense in both parties and should be interfered with
t hough by this kind of a regul ation.

MR TOPCRCFF: We're basically going to nove
on. The only comrent that | would have to say is that I
wll get together with Matt Shay and Susan Kezi os to work

on a possi bl e survey.
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The only other thought that | had was when we
were trying to figure out how often or how prevalent this
may occur, that can be a very difficult task because the
peopl e that we would want to hear from the franchi sees,
could be the very ones who are under these provisions and
rightly or wongly may feel that they cannot contact us
and speak with us.

So it is avery difficult issue to get from
data on and we would like to hear nore comments on this,
as well as any possible solutions that the franchi see
comunity nay offer to address this.

MR TIFFORD: Steve, | would just say we don't
need to find out what their specific confidentiality
agreenent is, but we should be able to know how many
people are in the position where they can't talKk.
can't imagine that that's a breach of any
confidentiality.

MR TOPCRCFF: Well, sone people feel that they
cannot call us because this confidentiality provision
even prohibits themfromcontacting the FTC and sayi ng
that | signed this order. It has a very intimdating
effect on themand they feel that if they just call the
Federal Trade Comm ssion, that al one breaches their
contract and that they are subject to liability.

So I'mtelling you fromny experience at the

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

Commssion that this is a difficult area to get data on
So the next best thing is to use the data that we can get
and take it fromthere

G ve nme one second.

What we're going to do nowis there were two
other itens on the agenda. (e was when shoul d
di scl osures be nmade. That is sonmewhat an Internet
related issue. So what | would prefer to do is discuss
that later on in the afternoon in connection with the
| nt ernet.

D scl osure of franchisor's internationa
information. We'll just skip for right now It is not
necessarily a high priority itemand we can address that
either in Seattle or at sone other tine.

Wen we resune, we will be tal king about the
earni ngs di sclosures, the preanbles that we set for in
the ANPR  So let's really try to keep this short. It's
11:15. Let's resune at 11: 30.

(A brief break was taken.)

MR TCOPCRCOFF. W're back on the record. The
next itemon the agenda is earning disclosure issues.

But before we do that, there is one other itemthat I
negl ected to nention in our |ast discussion, and I want a
very brief discussion of this issue.

And that is sone of the comrentors have
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suggested that in item?20 that franchisors were to
di scl ose the existence of a franchi see tradenark
association. So if MDonal d s franchi sees have an
associ ation, then that should be listed w th nane,
addr ess, tel ephone nunber, what have you in item 20.
Sanme thing for any other franchi se system

If there's an independent or not independent,
what ever the format m ght be, franchi see specific, that
i nformation should be included in the disclosure
docunment. The theory being that if we're serious about
franchi sees -- respective franchi sees doi ng due diligence
and finding out what's going on in the system perhaps a
good source of information is fromother franchisees,
have nanes, addresses and tel ephone nunbers. MNaybe they
shoul d al so know about the existence of a franchi see
associ ation as wel |.

So with that, anybody have any comments on that
proposal ? Dennis Weczorek.

MR WECZOREK: How do you pick if there are
mul tiple associations? 1Is there, let's say, -- if there
are regional associations, if there are | ocal
associations, if there are associations that the
franchi sor doesn't even know about that exist.

MR TCOPCROFF.  \Well, obviously, if they don't

know about themthat's one thing. But to the extent that
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they are established recogni zed franchi see associ ations
and naybe we could define that in sone way. W could
iron out the details later. The basic proposition shoul d
that informati on be nmade avail able to process. Do you
have any comment s?

MR WECZOREK: Well, just one last thing and
that is, if there is a franchi sor sponsored advi sory
counsel and there is a "independent association” what do
you do?

MR TCOPCROFF. | would say list all of them
Nei |l Sinon.

MR SIMON | would just quickly note that
there's already a disclosure requirement with regard to
pur chasi ng co- ops.

Secondl y, franchi sees have to do their own
dil i gence and franchi sors can gui de themal ong every step

of the way. Presune you want themto call franchi sees.

They' re provided with nanes and phone nunbers. |If
there's an organi zation they' Il find out about it in that
manner .

Secondl y, the very question of certification
established. | mean, we have -- for purposes of
enpl oyees, we have the National Labor Relations Board to
certify who you have to talk to. Are we going to say you

only have to list it if it represents a certain nunber of
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franchi ses? How do you know that? |'maware of one
pur ported organi zati on where the so-called | eader of it,
who is not a franchisee in that system wll not disclose
how many nmenbers he has or their nanes for purported fear
of intimdation.

Wul d the franchisor in that case have to
di sclose this organization? | think this is a can of
worns | think the FTC should stay away from

MR TCOPCRCFF:. Matt Shay.

MR SHAY: | have nmuch the sane concerns as
Dennis and Neil and | would think that to the extent that
they are in existence franchi see councils and
associ ations, et cetera, they mght not be the kinds of
entities that some franchi sees woul d have the greatest
interest in talking to them

| think to make a point for Susan before she
makes it herself, she's not going to want to talk to the
franchi sor kind of sponsored councils anyway. She's
going to want to talk to the other sort of runt groups
and they cone and go and may be there or nmay not be
there, and | don't know how you'll ever keep track of
them identify them certify them |'mnot sure this is
going to provide any real good information.

MR TCOPCRCFF.  Susan Kezi os.

M. KEZICS: The idea is to list national,

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

72
ei t her independent franchi see associations or franchisor
advisory councils. And if you are truly interested in
full and conpl ete disclosure, there should be no argunent
about putting that information in the UFQCC or in the FTC
docunent .

MR TCOPCROFF: Wth that word -- what Susan
suggests, a national organizations advisory --

M5. KEZIGS: E ther independent or franchisor
-- or house unions as | like to call them |ndependent
or franchi sor sponsored.

MR TCOPCRCOFF:  And how wi Il that work?

M5. KEZICS: Wat's the harn?

MALE VO CE: Now, Susan, it's easy for sone of
the major systens to point to a franchi see associ ati on,
but 1've got nultiple clients who have various groups
around the country that have allied together to be an
associ ation, a group or whatever they are. And | --
they're not prepared -- | don't even know that they had
pi cked three, five, six -- national organizations. And |
know you woul d |like for there to be national
organi zations, but there are lots of systens where the
franchi see associ ations or councils are very spread --
they' re spread all over the place. Their nenbership
varies fromten to a thousand.

So | don't that we can -- if you can divide it
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properly, probably no one would care about putting this
inif we could define it properly, but I think it's going
to be very hard to find it properly across the board for
all franchisors.

M5. KEZICS: Well, let's work on a definition.
| mean, work on a definition.

MR TOPCRCFF: | don't think -- and that
clearly is sonething that can happen now based on the
other information that's in the UFOC. | think the
alternatives -- the obligation of the franchisor to
identify and keep track of these entities that may spring
up and down and as Dennis said, they nay be regional,
they nmay be | oosely formed, they may be, you know, nore
formally constituted. | think it would be a chall enge.

M5. KEZI G5: The franchi sor al ways knows where
there are franchi see associations starting. The
franchi sor knows if there's two guys getting together who
want to talk to the franchisor. So that's not that big
of a deal.

And, Dennis, can | just ask you what chains --
| nean, what do they have, 25 different regiona
associ ations and there's no --

MR WECZCREK: | have sone that have 3, 000
franchi sees and there nay be three, four, five councils

or associations that are out there that are there for six
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nont hs and they di sappear and t hen sonethi ng el se junps
inits place.

But the only issue | care about is the
litigation risk and that is we didn't put in the right
council or the right association. W mssed -- we mssed
the guys that were really the independent voice of
franchi sees, but we put in, you know, this other runt
group. And | don't want to get include because | didn't
put the right name init. That's really the only issue
for ne.

MR TOPORCFF: (kay. Wiat | woul d suggest is,
obviously, this is another area where we need nore
comments. So | would invite all the panelists here or
anybody el se to submt comments on this precise i ssue and
that is how can we define franchisor -- franchisee,
however you want to franme it, trademark associations so
that we can consider that in a possible nodification to
item 20.

Nei |l Sinon.

MR SIMON  For clarification, when you say a
tradenmar k associ ation, are you saying an association in
which the franchisor's primary nark is part of the nane?

MR TCOPCROFF:  No. Wiat |'mdistinguishing
between is | don't think a franchisor has to list if

they' re a nenber of the | FA necessarily. They may want
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to, maybe that's a thought.

What |' mtal king about is where their
franchi sees --

MR SIMON A single systemassociation.

MR TOPORCFF: A single system association
however denom nated with everyone. | woul d appreciate
recei ving sone suppl enental comrents on how we coul d
define that.

Now, that's not to say that we are going to
adopt that proposal, but we'd like to see sone nore
comrents on how it could possibly be defined.

Movi ng on, the next itemis earnings
di scl osures and | hope everybody has their handout. The
handout -- well, let me just nmake sure that peopl e do.
Does everybody have the handout that summarizes vari ous
proposal s on earni ngs disclosures? Ckay.

W are not, and I will repeat and enphasize
over and over again, we are not going to debate today the
nerits of whether the Comm ssion should or shoul d not
mandat e earni ngs di scl osures. |f anybody wants to
address that issue they're nore than wel cone to
suppl enent their comrents or show up tonorrow and we can
discuss that in greater detail

What we are going to focus on are the specific

proposal s that the Comm ssion set forth in the ANPR
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Just to summari ze so that everybody's on the same wave
| engt h.

In the ANPR the Comm ssion set forth basically
what we call two preanbles, and this would be the item
19.

The first preanble in a nutshell says that the
franchise rule permts the nmaking of an earnings claim
provided that there is a reasonable basis for it and that
there's witten substantiation. You should not rely on
information on sales inconme profits provided by a
franchisor or sales person if witten substantiation is
not offered.

Every di scl osure docunent woul d have to have
that. That's what the proposal is.

Then either followed by the franchisor's
earnings like -- like they are or what we call the second
preanbl e, which basically says in a nutshell -- |I'm not
quoting verbatim This franchi sor does not nake earni ngs
clains, please do not rely on any representati ons by our
sal es people that we do. And that's it in a nutshell

Various proposals have circulated in the
comrents on how we coul d include this | anguage and that's
what | want to focus on right now

The first proposal basically is to insert the

word franchise outlets in the first sentence so it would
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basically read the FTC s franchise rule permts a
franchi sor to provide you with informati on about the
actual potential sales increnent profits of it's
franchi se outl ets provided.

| think, although it wasn't expressed in the
comment, the reason for putting in the words franchi se
outlets drives honme to prospects that this information
coul d be disclosed. |If you just say outlets it could
possible be interpreted as the conpany owned outl ets.
Anot her possible fix is just to say sales, inconme or
profits of its conpany owned outlets or franchise
outlets. Soit's totally clear that the rul e enabl es
franchisors to nake those kinds of disclosures.

On the first sentence, what | just read
basically, is there any comment or suggestions? Any
thoughts on that first part of the preanble? Neil Sinon.

MR SIMON In the spirit of John Hayden and
the UFQC Quidelines | amconpelled to point out that
provided that is not plain English, as requested in the
third paragraph it should be in.

MR TOPCRCFF: If there is?

MR SIMON  Uh-huh (affirmative).

MR TOPCRCFF: So take out provided then and
put inif. Ckay. W' re making progress.

Any ot her suggestions? David Kauf nmann.
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MR KAUFMANN  No. Frankly | have a probl em
wi th everything on page one, the first preanble and the
alternative proposals. Al of this |anguage and nost
especially the | ast one on page one of the handout
suggests to prospective franchi sees that they have the
right to request information of the franchisor.

As we all know, that's not the case. The
franchi sor can discuss these matters if it has an item19
earnings claimdisclosure, and if it doesn't it can't
give out information to prospective franchi sees about
gross sales, net profits and so forth.

Al of this |anguage woul d suggest to ne as a
prospective franchisee -- 1'd be interested in Susan's
response, that, you know, the governnent is saying
allowed to get this information, where is it? In which
case franchisors have to say, well, let nme explain the
situation. W can if we want to give you the
information. W have elected not to, but we're permtted
to do that under the rule. | think the disclosures on
t he second page, specifically the first and the | ast
di scl osure on the second page, state what it is that the
UFQCC has in mnd and what | think the Comm ssion has in
mnd that, you know, we're not giving you disclosure now
and i f anybody does, |let us know about it because they're

not aut hori zed.
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| think the spirit -- the Comm ssion's ANPR
| anguage in the second preanble was to get away fromthe
situation where franchisors claimall too frequently that
the lawwon't allow us to give you earnings claim
information. dearly, the lawlet's you elect to do so,
but the | anguage on page one would seemto ne that it's
going to give rise to a |lot of needl ess
m sunder st andi ngs.

MR TCOPCRCFF.  Susan Kezi os.

M5. KEZICGS: |s there anything -- correct nme if
I'mwong, but | don't believe there's anything in the
FTC rule or any State franchisor that says a franchi see
can't ask for additional information and receive it.

MR TCOPCROFF:  Well, the problemw th that is
-- they certainly can ask. The problemis if a
franchisor gives it they are in violation of the FTC rule
because you can -- every earning' s claimor other
di scl osure information has to be in that docunent. |If
it's not in that docunent, if it's set as a side item it
viol ates an expressed provision of our rule about naking
i nconsi stent statenents.

A franchi sor cannot nmake statenments that run
counter to what's in the text of the disclosure docunent.

M5. KEZIGs: But this underlined sentence, any

citizenin the United States of Arerica has the right to
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ask for that infornation.

MR TOPORCFF: They could -- again, they can
ask, but the answer is going to be a sinple no. $So |
don't knowif that's all that hel pful or not.

Let ne propose this. As | was arriving on
Amtrak yesterday, Myra and | worked on this and we
thought of all the different comrents and proposal s, and
perhaps this will take care of sonme of David' s concerns.
And | et ne read you what we cane up with for the first
pr eanbl e.

The FTC s franchise rule permts a franchi sor

to set forth bel owinformation about the actual or
potential sales incone or profits of its conpany and
franchise outlets if there is a reasonabl e basis for such
information and the franchisor offers to nmake witten
substantiation available to you. Do not rely on any ora
or witten earnings representations unless it is set
forth bel ow

Now, the reason that we put in set forth bel ow
twice is to drive honme if you' re going to nake these
kinds of clains it has to be in witing there in the
di scl osure docunent. To take care of Dave Kaufnmann's
concern that we're not talking about maki ng earni ngs
representations in space or in sonme other context.

Wth that kind of |anguage -- and again we're
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not necessarily whetted to each and every | and T and dot

and dash. But in the concept is that kind of proposal

wor kabl e?

John Tifford.

MR TIFFCRD: | think that it's alittle better
than all the ones on page one of this preanble. | think

all of these first preanbl e disclosures conpletely mss
the mark and the problem The problemis that
prospective franchi sees are not being told in proposal
one that it's unlawful to nake an earnings claimif they
haven't put inan item19. And that's the thing that --

where all the problemarises and to the extent that any

of these preanbles, and they all, in fact, do not really
address that point, | think these really don't mss the
mark. | would reject themconpletely.

| think that the -- that was a good train ride.
If you went up as far as Boston naybe we woul d have
gotten it even better. | don't think that --

(Laughter.)

MR TOPORCFF: Well, let ne just say that the
reason that it's not posed in the negative -- that being
the rule, if it's aviolation of the rule for a
franchisor to nmake a clai mw thout specifying -- or
what ever, to us mssing the nmark because part of the goa

here, which is stated in the ANPR is to encourage
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franchi sors to nmake earnings disclosures voluntarily.
Let the narketplace do its thing w thout Federal Trade
Comm ssion intervention.

And a way to drive that home to prospective
franchi sees who make up this disclosure docunment and are
wondering hey, can't a franchi sor nmake these ki nds of
clains? Yes. W are telling themdirectly that the
Federal Trade Comm ssion permts, and it does, a
franchisor to set forth belowits earnings claim So
that way there is no anbiguity about it and the peopl e
know what the state of the lawis.

MR TIFFORD: Can | just respond?

MR TCOPCRCFF:.  John Tifford.

MR TIFFORD: My | suggest that the thing to
dois to look at preanble two and whatever you have in
preanbl e two, add a sentence that says the FTC permts
the franchisors to make earnings clains and then you get
your point across.

MR TOPCROFF. Well, it's too -- Keith
Ander son.

MR ANDERSON  To both David and John, if -- as
| understand this proposal, if a franchi sor chooses not
to put information bel ow then you do preanbl e one and
preanble two. They' re both there.

Preanble one is there even if you have -- |
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mean, everybody does preanble one. Then you either do a
di scl osure of some earnings information or you put we
don't doit. Soit's not an either or kind of thing. W
envisioned it as the franchi sor who chooses not to nake a
di scl osure says we're permtted to doit -- we don't and
therefore don't rely on anything that our sal esnen nmay
tell us.

MR TIFFCRD: Well, then | pick -- John
Tifford. The only answer then is just have one quick
sinpl e sentence that says the FTC permts a franchisor to
nmake earnings clains and be done with it. There's a |ot
of | oose | anguage in here.

The point is to make sure that the prospective
franchi sees know that the franchi sor can give information
so no franchi sor says, you know, | would tell you but the
FTC won't let us. You ve taken care of it in one
sent ence.

MR ANDERSON  You know -- you know, frankly it
started out there and | didn't like that and I woul d
think your clients wouldn't |ike that because if they
don't have substantiation they're not permtted to. $So
to say the FTC permts us to give out the information
seens to me is going to put sone franchisors in a box.

MR TIFFCRD. kay. The FTC permts but does

not require that we provide information --
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MR ANDERSON That says -- that, to ne, says
we' re choosing not to do it.

MR TIFFCRD. Well, that's what they are. For
what ever their reason, good or bad, they have chosen not
todoit.

MR TOPCRCFF: Do you have any thoughts on
t hat ?

MR ANDERSON [I'mlooking for allies fromthe
franchi sors around the table here. The franchisors |ike
the sinple one --

MR TIFFORD: Well, | can tell you fromour own
experience any time you sell a franchise sonebody is
going to ask you for substantiation. And | think froma
franchisor's point of view, it would be a hell of a |lot
easier if they saw sonething in the docunment than for us
to say to themwhat we'd like to -- we'd like to give you
sone information, but we can't do it without being in
violation of law If they see it in there it certainly
nmakes it sound a lot nore certain than one of our sales
people telling themthat.

MR TCOPCROFF.  Susan Kezios and then Mark.

M5. KEZIGS: This is kind of going along the
lines of what John Tifford was tal ki ng about because |
think what we're mssing the point about is that this is

a voluntary disclosure and the franchi sor has chosen not
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to volunteer the information. And | think that needs to
be stated nuch stronger, not if we tell you sonething
that's not in the docunment we're in violation because
that isn't the first issue.

The first issue is this has been a voluntary
di scl osure since 1979 and we've chosen for the last 20
years not to doit. And | think that needs to -- for a
prospective franchi see that says a |l ot and that shoul d be
stated stronger.

M/ ot her question is on your revised -- your
train ride preanble, | mssed it. D d you say franchise
and conpany with outlets or just --

MR TCPCRCFF:  Yes

M5. KEZIGS:  You did?

MR TCPCRCFF:  Yes

M5. KEZI G5 Because | was going to state that
just franchise outlets is not enough especially if it is
an energing franchisor and all they have is prototype
stuff -- conpany owned outlets and they nmay not be doi ng
very well. They aren't profit proof as | like to put it.

MR TCOPCRCFF: W woul d put in conpany owned or
franchi se outl ets.

M5. KEZIGS:  Ckay.

MR KESTENBAUM | see no reason to have it if

they do an earnings claim Wy -- why have it if they're
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voluntarily providing an earnings claimoutlining the
information that they' re providing, why are you telling
themthat the franchisor permts themto doit. | see no
reason to submt an earnings claim

MR TOPCRCFF: Well, you can ook at it as a
consuner end piece. Even though a franchi sor may have
earnings information there, it doesn't necessarily nean
that there is a reasonable basis for it and it doesn't
necessarily nean that there is substantiation for it. $So
it's a caution to prospective franchi sees not to take the
docunent at face value, but to know that you shoul d
inquire whether this has a reasonabl e basis and a way to
do that is to ask for the substantiation.

Al the first preanble does is basically state
-- restate what the state of the lawis.

MR FCORSETH The guidelines -- the state of
the lawis if you provide an earnings claimyou're
obligated to state in your earnings claimthat
substantiation will be nmade avail abl e upon reasonabl e

request. W are obligated to state that. That's already

in there.

So | guess ny point is that the rest of it,
whet her -- stating whether or not you have a reasonabl e
basis or -- | guess to ne it's just -- it's just nore

fodder that the person's going to not really understand.
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The average franchi sees cannot -- an expl anation to what
constitutes a reasonabl e basis.

MR TOPORCFF: Keith.

MR ANDERSON  Keith Anderson. | think, Mrk,
when we drafted this the thought was if we -- was that we
woul d be alerting potential franchisees, not only that
this guy can't, but that anybody can't and that -- that a
franchi see seeing it in one docunment mght then pick up
on the fact that the other franchisor that he's tal king
tois also permtted to, if he's got a reasonabl e basis
and substantiate. So that if the other guy either
doesn't give hima docunent or does, but says |I'm not
permtted to -- you know, says | can't -- I'mnot -- the
FTCwon't allow ne to, he's got sonme information al ready
that says no, that's not right.

So | think there was that kind of an education
notation in our mnds al so.

MR TCOPCRCOFF.  Neil S non.

MR SIMON | share David' s concern that this
| anguage nmay | eave or could | eave a prospective
franchisee with the inpression that if they ask for it
they are entitled to it, and there is confusion about
this point. Perhaps when coupled with the second
preanbl e that woul d not be a probl em

Secondly, I'msensitive to the issue that for a
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start-up franchise or for certain franchisors, they
aren't able to provide it.

| would revise, and I'mjust |ooking at the
first sentence in the first preanble, not anything el se,
to make this clear or to clarify this by sayi ng under the
FTC s franchise rule, comma, a franchisor may elect to
provide you with information about the actual or
potential sales incone or profits of its franchise and/or
conpany owned outlets if the franchi sor has a reasonabl e
basis for the information and is able to provide you with
witten substantiation.

MR TCOPCROFF: Wuld that work in this
pr oposal ?

MR SIMON [I'mnot sure | want that thought of
as Neil's proposal, but I"'mjust trying to address --

MR TCOPCRCFF. Al right. The proposal that
Neil just offered.

(I naudi bl e comments. )

MR TOPCORCFF: Again for purposes of the
record, we have to be clear as we're speaking. Susan
Kezi os.

M5. KEZI G5 Again, perhaps at the end of that
you coul d put we have chosen not to provide this
information or we have chosen to provide this infornation

set forth below, going on with your set forth idea.
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But | think it's inportant that a negative

disclosure, that's the proper way to characterize it is

nmade.

MR TOPCRCFF: Mark Forset h.

MR FORSETH Mark Forseth. 1'mjust going to
reiterate the sane thing. |I'msaying | still don't see

the utility of it in connection with a franchisor that
makes an earning claimto the extent -- likes this
proposal better -- proposal better in clarifying that
that information, if they are going to provide it to you,
must be contained in this offering circular and i n naking
it clear -- | think that that's just going to follow his
t hought .

MR TOPCRCFF: Any comments on the first
pr eanbl e?

Ckay. W're going to nove on to the second
preanble and that is on the assunption that, again, every
di scl osure docunent woul d have at |east the first
preanble to state what the lawis, and again we can

tinker with the | anguage and shorten it or whatever, then

the franchi sor specifies -- well, thisis an Aor a B
| f they have a di sclosure docunment -- disclosure
docunent .

If they nmake an earnings claimthen they

basically set forth in the text the earnings claimand it
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woul d have all the other caveats that we will currently
require including a statenment that was in substantiation
of the data underlying the plan was avail abl e upon
reasonabl e request. That would be in there.

If there is no earnings disclosure, then it
woul d be in the second preanbl e which currently reads
this franchi sor does not nake any representati on about
sales, incone or profits. W also do not authorize our
sal es persons to make any such representations either
orally or in witing.

Sone comrentors have said that we add an
addi tional sentence, basically a reverting paragraph that
-- that follows up on that. |If the salesnen or the
franchi sor does nmake earnings representations, please
report that to the franchisor so that they are aware of
what their sales people are doing.

| would take it a step further and say shoul d
there be a sentence that says pl ease report any
unaut hori zed earnings representation to the Federal Trade
Comm ssion and there can be an address and/or State
Franchi se regul ators, so that the Federal Trade
Comm ssion and/or the appropriate State officials are
aware that there are sal esnen or exhibitors or whatever
you want to call themthat are naking unauthorized

ear ni ng di scl osures.

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N N N NN P PR R R R R R R
a A W N P O © 00 N OO O dM W N -, O

So now | just want to focus on the second
preanbl e. Does anybody have any thoughts on those
pr oposal s?

Dal e Cant one.

MR CANTONE: | agree with you that I would
prefer something where they have to report it, making of
unaut hori zed earnings clains to the State authorities and
the FTC. | think that's a good i dea.

MR TCOPCRCFF.  Susan Kezi os.

M. KEZICS: Wiile | dislike that idea,
deputi zing the consuner to go and report to the State or
the FTC, | like the idea because there are instances of
franchi se or sales people who are told to use ver bal
earni ngs cl ai ns because they know once the contract is
signed the integration clause will take away anything
that was said. So, this is kind of a fall back position.

MR TCOPCRCFF:.  John Tifford.

MR TIFFORD: | like the concept of the second
preanble. | would tell you that our firmin al nost al
of our offering circulars that we wite puts this
| anguage now in item19 and the State of California
insists that it is taken out because it's not what the
negati ve 19 says.

So | think it's sonething the FTC would do to

mandate that sonething like this goes in. | thinkit's a
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good i dea.

MR TCOPCRCOFF.  Any other comments on the second
preanbl e? Neil Sinon.

MR SIMON | would just quickly note, and as
you know this is something that NASA' s Franchi se
Commttee is tal king about, and ny understanding is that
-- or its seens likely that the notion of earnings claim
is going to be elimnated in favor of sonething which, in
fact, is witten nore descriptive, which could be
financial or performance information, something al ong
t hose |i nes.

MR TCOPCROFF: Wth the nagi ¢ word, earnings
di scl osure?

M5. KEZI G5 Yes.

MR SIMON  The notion -- item19, which is
currently | abel ed earnings claim

MR TCPCROFF: R ght.

MR SIMON | think down the road it is likely
to be changed because franchi sors see that and they say
well, we're not disclosing earnings. W' re just
disclosing top line gross sales. So we can do that,
right? O we can provide cost data because it doesn't
relate to earnings.

| think there's going to be a novenent away

fromearnings claim which is a msleading description to
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the extent this mrrors the type of |anguage that is
likely to come out of NASA. It will elimnate the
possi bl e conflicts between the provisions of the UFCC

MR TCOPCROFF. That's a very valid point.
Susan Kezi os.

M5. KEZIGS: And the other elenent of that was
that it was the idea that it was historical financia
performance information. That was sonething else that's
comng out of NASA

MR TCOPCRCOFF.  Well, on that point, dependi ng
upon what NASA does or does not do and what the States
may or nmay not adopt, there may be a conflict between
what the Comm ssion does and what the registration States
m ght do.

If we could elimnate sone of the
i nconsistencies -- and we will certainly consider that.
But | think one factor that we need to consider is that
the Commssion is not renoving fromthe real mof
possibility franchi sors who nake projections. So
what ever | anguage that we have in terns of the preanble
or whatever has to cover both performance -- historical
performance data plus projections.

So if the | anguage that NASA cones out with is
l[imted strictly to performance data, that mght not do

the whole trick, and again we are not limting the realm
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of predictions.

So any ot her thoughts? David Kauf mann.

MR KAUFMANN  David Kauf mann. | woul d, again,
urge the Comm ssion to avoid the inference in any of its
preanbl es, including the Amirak preanble, that the
franchi sors can give you this informati on -- suggesting
that franchisors can give you this information if they
like. | think the nessage has to be inparted.

MR TCOPCROFF. That's a very valid point.
That's very wel | taken.

MR KAUFMANN  And | can even suggest | anguage
if you want.

MR TCOPCROFF:  Well, | was going to get to that
in one second. Joe Punturo.

MR PUNTURQO Yeah. | like the second preanbl e
as well. M only concernis in the second sentence where
it says we do not authorize our sales person. Should it
be limted to just sales persons or to anyone, any
enpl oyee, et cetera, agent?

MR TCOPCROFF:. Valid point. The agent, sales
person --

M5. KEZI 5. Representative.

MR TCOPCROFF. Representative. The magic
| anguage that will cover it again. That's a very valid

poi nt .
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Ckay. | was just going to add that again this
is a working progress. The Conm ssion has not, and I
will repeat, not given its stanp of approval to any
particul ar | anguage or even this very notion of using
preanbl es. This was sonething that was set forth in the
ANPR as a thought piece. It's somewhat where the
Comm ssion has indicated it is likely to go, but by no
neans is that certain.

Ve will read again all comments for and agai nst
mandatory earnings clains and again the Conmm ssion wll
consider that when it reviews and puts out a notice of
proposed rul e maki ng, which will be the text of the
advised rule itself.

| f anyone wants to submt, again, supplenental
comments on proposed | anguage changes for preanbles to
relax and nodify them whatever, we certainly wel cone
that possibility.

So with that we're going to get into one
additional issue and then we're going to take a break for
lunch. And that is international sales. Ckay.

Every commentor, but two, has suggested that we
not be in the business of international sales. W are
not going to belabor this point. Al | want to nmake sure
is-- well, let me tell you who the two commentors are.

Harol d Brown, who was suppose to be here today, and he
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was invited and accepted, and | don't know what his story
is. He is very concerned about this particular issue and
has submtted four, five separate comments on this issue.

Anot her comment that we received -- | can't
remenber the fellow s name, but he is apparently an
Anerican living in England, who bought a franchi se and
his comment was that the Comm ssion should apply the
rul e.

| have not yet seen the comment, but | was
contacted by at | east one attorney who represents the
franchisee in the dry clean case and he may submt a
comrent as well as the Governnment of Argentina may submt
a comment on this issue. Now, whether they do or don't,
| don't know. But again we will consider all these
comrent s.

| want to nake it clear that we're all aware of
the dry clean case, so we don't need to bel abor that
point. | just want to give everybody an opportunity. |Is
there anything possibly additional to this issue that we
shoul d consider in making recomendations to the
commssion? If not, so be it and it's lunch time.

MR PUNTURQ | just have one comment.

MR TOPORCFF: Joe Punturo.

MR PUNTURO | just want to make sure that

there's a statenent -- whether it's in sone sort of
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interpretive guide or inthe Statute that the FTC wi | |
allow the States to decide for thensel ves whet her or not
they want to regul ate sales internationally since New
York already has a case law that says that it can
regul ate international sales.

MR TOPCRCFF: Well, this isn't a preenption
question as | seeit. | nean it's very clear what the
Comm ssion should do for its own rule and | don't think
anything that the Comm ssion will do woul d preenpt any
State in adopting any kind of lawat all. | just don't
see that necessarily

MR PUNTURO Wth the exception of the little
FTC act enforcing that.

MR TCOPCROFF: Well, the problemwth the
Little FTC acts, as | understand it, is they vary. Sone
of themare like Florida s which incorporate FTC rul es
whol esal e and i n whi ch case our change woul d have
mandated a different outcone, | think, in the dry clean
case.

Gher Little FTC acts vary and | don't know
that a Coomssion statenent -- nodification to the rule
woul d necessarily affect those Little FTC acts or not. |
just -- I"'mnot well versed of that.

But John has his good old nane tag up, so maybe

he could informon this issue. John Tifford.
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MR TIFFCRD: |'msort of post done that. The
two triggering elenents for getting someone w thin a baby
FTC act or first that the baby FTC act applies to
busi ness transactions as well as consuner transactions.

Secondly, that it inports wholesale -- the FTC
act and all the regul ations pronul gated under it, into
t he baby FTC act.

There are 12 States whose | aws have both those
el enents, both that incorporates business transactions,
it incorporates the FTC act in total. And | woul d think,
at least, in those 12 States that act itself woul d
provide the basis for sonmeone to get in and that's why it
isreally crucial that the FTC has to do sonet hing nore
than sinply say we're not enforcing the rul e because --
well, that's just sinply the FTC s discretion. It need
to go further to nake sure that --

MR TCOPCROFF. But again even if you |l ook at a
Little FTC act and even if they incorporate our rule
whol esal e, there's nothing that would prevent a State
fromadopting sone other regulation if it so chose to
react international sales. So again | don't perceive
this to be a preenption issue as such. John Tifford.

MR TIFFORD: A so, Steve, in terns of
preenption, the FTC specifically states in its rules that

it doesn't preenpt State | aws that provide equal or
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greater protection unless the FTC took a position that no
State may and | don't know what the constitutional rights
-- issues are there, but I don't see this as a problem
what ever the FTC does to restrict its rule on any State
doi ng what ever they would want to do.

MR TCOPCRCOFF:.  Followi ng along in John's
comments, John Tifford suggested in his cooment and -- if
anyone wants to read it, the specific |anguage that --
speci fic language that woul d address this issue and I'm
going toread it in the record and then just ask very
quickly if there is any cooment on this, would this do
the trick or whether there are other issues that we
shoul d consider in developing a clarifying in this issue.

Basically we'll be giving up our rule pretty
much the way its set forth now and woul d add obvi ously
the follow ng | anguage: In connection with the
advertising, offering, licensing, contracting, sale or
other pronotion, in or affecting conmmerce, commerce is
defined in the Federal Trade Comm ssion Act of any
franchi se, any relationship which is represented orally
or inwiting to be a franchise, it is an unfair
deceptive act or practice within the meani ng of Section
Five of that act for any franchisor or franchi se broker
in connection with the offer and sale of a franchise to

be located in the United States of Anerica, its
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territories or possession, and then that woul d be
followed with the specific disclosure requirenents.

Putting aside whether this -- the wording in
this introduction could use sone work or not to nmake sure
they are clear or whatever, but the general notion of
putting in the catch phrase in connection with the offer
and sale of a franchise |located in the United State of
Anerica, its territories, or possessions, would that do
the trick to clarify this issue?

Denni s Weczor ek.

MR WECZOREK: | think it would do the trick,
but I think this is also an instance where whether it's
inthe interpretive guides or inthe rule itself, it
needs to be stated that this is a clarification of FTC --
of the FTCrule so that retroactively an internationa
agreenent that was entered in 1985 woul d be covered --
woul d be "exenpted" from-- the rule.

MR TCOPCRCOFF.  Any ot her comments on this
point? No. Gkay. W're going to break for |unch.

(A lunch break was taken.)
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AFTERNOON SESSI ON

MR TOPORCFF: (kay. W' re back on the record
and before we nove to our Internet presentation this
afternoon there is an additional issue that | would like
to address and that is streamof revenue franchi ses.

Before we do that | just want to, for the
benefit of the stenographer, this machine is on. 1Is that
-- does that have any effect on picking up ny voice?

THE REPCRTER  Yes.

MR TCOPCROFF:. Please shut this off and then
when we're ready we'll put it back on. Thanks. Ckay.

Agai n, streamof revenue franchises. By way of
background, the Comm ssion franchi sor defines earnings
claimas very broadly and perhaps even broader than the
UFCC defines it. And a suggestion of earnings is also
considered in earnings claimas covered by our rule.

And the Comm ssi on has brought a nunber of
actions that result in settlenments wth several conpanies
inthe janitorial services field on this specific issue.
For those who are not as famliar with it, stream of
revenue is a termthat we use to indicate instances where
a franchi sor offers a package, and maybe John Tifford
could correct me if I"'mcharacterizing this wong, but a
package of basically contracts that are worth a certain

anmount somewhat on a sliding scale.
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So the franchise fee that somebody woul d pay
for, let's say, janitorial contracts for $10,000 woul d be
X nunber of dollars. If you want a contract for $20, 000
then that woul d be a higher fee; $30,000 contracts,
another fee. And the Comm ssion in these various orders
has taken the position basically that these types of
package deals are in thensel ves the naki ng of an earni ngs
claim

In the ANRP proposal the Comm ssion asked
specifically whether these types of, again, stream of
revenue type earning -- are naking -- of the naking of
earnings clains and nore inportantly the role needs to be
clarified in any way or the definition of earnings clains
needs to be nodified in any way to nake that clearer.

So I"'msure that the issue that's on the agenda
isis there confusion out there in the field whether a
stream of revenue type of deals are the naki ngs of
earnings clains or not.

I n connection with that, John Tifford, on
behal f of Coverall, has submtted a comment that offers a
proposal on how a substantiation could be offered to
support that earnings claim And we're not going to go
into the specific proposal in detail right now But what
| would like to ask is if anybody has any comments or any

addi tional factors we shoul d consi der, whether the stream
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of revenue type deals need to be clarified in the rule.

So does anybody have any particul ar thoughts on
this one? Dale Cantone.

MR CANTONE: |I'mgoing to add that in Maryl and
we have a specific regulation recognizing that stream of
revenue franchi ses have to conply with the requirenents
of making an earnings claim And in Maryland we do --
we're very clear. But we did see -- we did find that we
had to have that regul ati on because there appeared to be
in years past a lot of confusion on that issue.

So | think it mght be a good idea to clarify
that in the rule.

MR ZASLAV: Can | asked one question?

MR TCOPCRCFF:. Barry Zasl av.

MR ZASLAV: Being Counsel for a stream of
revenue franchisor, the situation that we have nowis, to
ny know edge, at least as far as the FTC is concerned,
the only conpanies that are nmaki ng these earnings clains
initem19 are the ones that are subject to consent
orders with the FTC. So we don't have a flat playing
field now

Are you saying that in Maryland, even if there
is no consent order, that people who are involved in, for
exanple, janitorial franchising are required to nmake
ear ni ngs cl ai ns?
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MR CANTONE: Dale Cantone. |'msaying that if
a franchi sor describes a streamof revenue -- a
janitorial franchise is very simlar. You don't have to
doit this way. But if you offer a package based on a
gross revenue or gross sales or sonething like that, a
streamof revenue, there is a specific regulation in
Maryl and that requires you to conply with the item 19
di sclosure. And as far as |I know, everyone who fits that
definition is making that item 19 di sclosure in Maryl and.

MR ZASLAV: (Ckay.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN [I'd like to say this as strongly
as | can, but | think it is a mstake to confuse stream
of revenue franchises, in and of thenselves, to --

MR CANTONE: Can you speak up a little bit?

MR KAUFMANN  Yes. | think it is -- I'd like
to say in the strongest terns as possible that | think it
is a bad mstake to equate streamof revenue franchisors
with franchisors with a simlar earnings claim

The only area this issue is going to conme in
di spute, and | woul d add Jani cating (phonetic) with
respect to the Coverall, who represent Janicating, as
wel | as a conpany call ed Wst Sanitation out of Los
Angel es.

The only tine this area cones into dispute is
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if the business that is promsed is not, in fact,
delivered. There is a -- there's a revenue that is
readily avail able today and that's a lawsuit for breach
of contract if that business does not deliver.

But equating the two only gives you --
liability for streamof revenue franchisors that are
unnecessary that are prejudicial. There is no need to
make a bad situation in a breach of contract setting
worse by trying to stack the deck in favor of the
franchi see by also saying it's an illegal earnings claim
And again, | don't see any great need for it. | don't
t hi nk anybody has been confused, what the distinction is
between a true earnings claimand a stream of revenue
franchi se of fer.

And | don't think that franchisors who engage
in that are the very franchi sors the governnent nmay want
t o encourage because they're prom sing X anount of
business up front. It should be prejudiced either in
Court or in their offerings by saying -- by subjecting
themto this item 19 requirenent.

UN DENTI FI ED SPEAKER | woul d certainly agree
wi th what you say, but the problemthat we have is the
reason why Jani cating and Coverall and sone ot her
conpetitors in that narket are making these clains is

because of the FTC consent orders and not doing it
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because their own interpretation of item19. The probl em
is that we have other players who don't have these orders
and they're not naking these clains, whether they bel ong
initem19 or otherwi se and we don't have a | evel of
playing field. W can't have a situation where sonebody
comng into this arena permtted all of the disclosure
docunents and make any ki nd of meani ngful conparison
because we have been required to nake these item 19

di scl osures.

MR TCOPCRCFF: | think what you' re addressing
is two separate issues. As | understand it, M.

Kauf mann's concern is that the Comm ssion should not deem
these to be the makings of earnings clains.

MR KAUFMANN I n and of thensel ves.

MR TCOPCROFF. In and of thenselves. And
that's why | prefaced ny remark by saying it already is
Comm ssion policy to view streamof revenue type deal s.
Maybe there are individual exceptions depending on the
specifics. But as a general opposition, again, the
Comm ssion has to pursue the nunber of instances or cases
that resulted in settlenments where the Coonmssion's view
has been that these stream of revenue type deal s do
i ncl ude the making of an earnings claim

So what the proposal is on the table in the

ANPR i s whet her given the Conmm ssion's posture, whether
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the rule, itself, needs clarification to nake sure that
everybody in the field knows about this.

Let ne just say one other thing. Wen we | ook
at our rule in the rule review process and the rule
amendnent process that we have, one of the things that we
are considering is going back to our old orders, advisory
opi nions, settlenments, whatever, and see the Comm ssion's
policies as it has devel oped over the course of tinme
since the world was initially promul gated.

And to that extent, if streamof revenue or any
ot her issue hangs out there, if you will, then it is
sonet hing that the Comm ssion wants to nake sure that the
rule is clear.

So I'lIl accept your comrent for what it is and
we'll reviewit with all other comments, but, | think,
what we're tal king about is two separate issues.

As far as M. Zaslav's concern about a |evel
playing field, the Coomssion's statenent is the
Comm ssion's statement. And if other conpanies are not
following suit, well then that's an enforcenent issue,
not necessarily a policy issue, which | think argues in
favor of clarifying the rule so that all these conpanies,
and right nowit nust be just janitorial services,
perhaps in the future or maybe right now there are ot her

conpani es that do the sane thing.
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So what | gather is that the Conm ssion, from
M. Zaslav's comment, is that the Comm ssion shoul d
clarify this in sone way so that it is crystal clear and
t hat everybody knows what their disclosure obligations
are.

John Tifford.

MR TIFFCRD. Just two points. First of all,
understand the Comm ssion's position, that it's an
earnings claim but, as you know, people sign consent
agreenents for a lot of reasons that have nothing to do
whet her they agree on the nmerits or the interpretation or
not. | think that the Comm ssion would find that there
are significant disputes about whether there is an
earnings claimor not, but that's really not the issue.
VW' re goi ng to sidetracked.

The real issue, | think, that the Commssion is
concerned about, and it doesn't have to be called an
earnings claim it's sinply a question is it inportant to
nmake a disclosure to the extent to which a franchisor is
contractual |y guaranteei ng or contractually promsing to
provi de revenues to a franchisee, is it a naterial piece
of information that shoul d be discl osed soneplace in the
offering circular, how successful they have been in
fulfilling their contractual obligations. That's really

t he i ssue.
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And | don't think we -- to answer that policy
deci sion doesn't nean that we have to decide it is an
earnings claimor it isn't an earnings claim It can
theoretically go to any of the disclosure itens.

The issue is is that a piece of information
that should be disclosed. And Coverall's feeling is that
if the Comm ssion has decided that is a position -- that
is a piece of information that prospective franchi sees
shoul d know, then let's nmake sure that it's -- that's
it's presented in an intelligent manner that is easy for
the franchi see to understand, that provides the
information that they need w thout going in cunbersone
detail or forcing the franchisor to spend a ot of time
and effort to assenbl e.

And that's really, | think, the issues that we
ought to focus on if, in fact, you feel that piece of
information is really inportant.

MR TCOPCRCFF.  Any ot her comments on the
subj ect? Susan, you | ook puzzl ed.

M5. KEZI G5 Does the FTC have a -- do you have
a format by which -- maybe I"'mmssing it sonewhere.
Maybe it's in sonebody's comments. Mybe it's in John's
comments. A format by which the FTC wants to see stream
of revenue franchi ses delineate to a prospective

franchi see, their earnings potential?
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MR TCOPCROFF: No. R ght now the Commssion's
viewis -- or Coomssion's view has been that stream of
revenue types of deals include the naking -- parcel of
what they're proffering is the naking of an earnings
claim Howthat is substantiated is no different than
how any ot her franchi sor who deci des to nmake earni ngs
claimsubstantiates. There could be any nunber of ways
-- as I"'mgoing to say again, as geographically rel evant,
there's a reasonabl e basis, witten substantiati on coul d
be provi ded.

S0 we -- the Comm ssion has not dictated how
any franchi sor shoul d substantiate or make an earni ngs
claim It's nore that the Commssion said is these types
of deals fall within the anbit of naking an earni ngs
claim Now, it's up to you to decide how to substantiate
it.

The particular proposal, as | understand it,
and as John has submtted on behalf of Coverall, would
have a very specific detailed way for conpanies like this
to substantiate. And again we'll consider that as we
nmove along in the process.

John Tifford.

MR TIFFCRD: | woul d suggest that it's not an
i ssue of substantiating it. The facts speak for

t hensel ves. The conpany has pronised to provi de $500 a
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month in revenue. That's a contractual promse. |f they
don't fulfill that promse that's al so a question of

fact. Then the issue is the franchisee has a very cl ear
cause of action.

Again, | don't think it's so much a question of
substantiati ng whether or not they're going to do it, but
just their success in doing it. And | nmean that nay be a
materi al piece of informati on the Conm ssion needs to
deci de whether it should be in. And all Coverall is
saying is if they had nade that decision or decide to
nmake that decision, whatever we call it, earnings claim
or not, let's nmake sure that the way in which the
Comm ssion decides to do it is something that is easy to
under stand and not burdensone to put together and better
inauniformmatter throughout so that everybody can
conpare appl es and appl es and not various peopl e
conparing different charts that provide the information
in different ways.

MR TOPORCFF: Well, John, let nme ask you a
question. Let's say you have pizza franchi se systens.

R ght now sone nay have earnings claim sonme nmay not.
Sone may have predictions. Sone nmay have historica
information. And even within the historical infornmation
somre mght find it reasonable to have averages. Sone

m ght have sone ot her kinds of way to disclose. And
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right nowthere's no uniformty for pizza franchise
systens. So a prospect who cones al ong and wants to buy
-- is looking at the industry, it could be any industry,
isn't going to necessarily conpare -- be able to conpare
appl es to appl es.

So what makes stream of revenue type deal s
speci al that the Comm ssion shoul d carve out an exception
and basically do what other franchisors have told us not
to do -- they don't want us to dictate necessarily for a
whol e industry. And that's what we have in nmandatory
earni ngs discussions. | nean, repeatedly peopl e have
been telling us one size doesn't fit all. There's no
clear cookie cutter way to have a disclosure for al
industries and all circunstances.

But yet what | take in part fromyour comrent
is just the opposite. That in this particular instance
for your industry you very nmuch want the Comm ssion to
mandat e a specific disclosure reginen.

MR TIFFORD: Well, let ne respond to that.

MR TCOPCRCFF:.  John Tifford.

MR TIFFCRD: And | think Barry Zaslav wants to
respond to it. | think that we have two issues that are
very much intertwined. |If this is an earnings claiml
think you' re absolutely right, that different people have

different ways of presenting infornmation and the
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Comm ssion should | et people present it anyway they feel
best .

| think that it would be a very, very serious
di spute about whether this is an earnings clai mor not
and | think the Comm ssion should not take cover in the
fact that sonme peopl e who have signed consent decrees as
meani ng that there's any agreenent about whether it's an
earnings claimor not. But that battle has been fought
in terns of these conpanies. That's locked it.

And it seens to ne what you're really talking
about again is when soneone nmakes a contractua
comm tnent, how well do they fulfill it, and, to ne,
that's a specific fact that's very easily applied no
matter whether it's a pizza franchise or a janitorial
franchise. 1f you -- have you fulfilled your contractua
requirenent. And to ne, | think, it's a very -- a nuch
nore sinple format and a very much sinple answer. And
our suggestion is that if it's going to be nade it should
be made in sort of a uniforned manner so that al
franchi sors provide the answers in the sane fornat and
that it be done in a fairly sinple way that's easy to
under stand and easy to prepare.

And that's why the comment sort of sits -- the
Coveral | suggestion of howit should be done. Barry,

you --
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MR ZASLAV: Yeah. | was going to say pretty
much what you did. Just to add on that, perhaps the
reason that we're suggesting uniformty is the conpanies
that have entered into consent order thus far, why they
were left free to make their own item 19 disclosure as a
result of that. | know that the FTC had to approve what
they were doing before they did that. At |east that was

ny under st andi ng.

MR TOPORCFF: | don't knowif that's correct
or not. | just don't know
MR TIFFORD: John Tifford. | could just say

that there's significant anount of correspondence that

deals with that -- in connection with that consent decree
and there was not -- what you would call a neeting of the
m nds.

MR ZASLAV: And the point I'mnmaking is if --
if what we are disclosing now under item19 is with the
approval of the FTCit seens to ne that all of the
janitorial franchisees right now are pretty nmuch
disclosing in different ways the sane -- the same
fulfillment issues. And if indeed that's what they're
going to be disclosing, then that does argue for sone
sort of uniformty.

MR TOPORCFF: Let nme ask you. Could this be

-- and then I'Il get to David Kaufmann. Could this issue
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be addressed through an advi sory opi nion as opposed to
tinkering wth the rul e?

MR TIFFORD: John Tifford. | think that the
Comm ssion needs to -- | maybe shouldn't speak for the
Comm ssion. M suggestion to the Conm ssion woul d be
that again | think that you would -- should not be that
-- all confident that the item19, that this is an
earnings claimand if sonmebody chal |l enged in Court that
you woul d be successful. And if you really think that
you want to have this information in, ny suggestion and
recomrendation to you is you better put it inthe rule
because then you know you have the authority -- the | ega
authority to do it. And without that | really woul dn't

be conpetent that you shoul d assune that you' d be able to

do that.

MR TOPCRCFF: David Kauf mann.

MR TIFFORD: Excuse ne. Let me just finish.
So in case -- an advisory opinion is not binding --

MR KAUFMANN.  This is not David Kauf mann.

MR TIFFORD: |'msorry.

MR KAUFMANN  This is still John Tifford

MR TIFFORD: | didn't really respond to that
second part of your question. |If you' ve given -- a staff

advi sory opinion is, of course, not binding. Not even on

the Commssion. And certainly not binding on
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franchisors. It only tells the franchisor that if they
choose not to do it they risk -- they risk an enforcenent
action. And | don't think that's a good proposal either.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN  As bad as | feel for Coverall in
this consent decree, frankly I don't want any ot her
clients submtted to the inpact of that consent decree.

If we start down the path of saying that a fixed -- that
a contract promsing X nunber of dollars gross revenue
constitutes them maki ng and earnings claim then the next
step is for a transmssion repair shop that gets a
territory of let's say of -- enconpassing a 300, 000

regi stered autonobiles. Wll, that could be an inplied
earnings claim

At the end of the day -- | don't think there's
much of a concern here, quite frankly. At the end of the
day if any franchisee in a streamof revenue franchise
setting doesn't get the anmount of business that that
franchi see has promsed, the actions exist for fraud,
breach of contract, violation of the State franchise
di scl osure statute, assumng that there is one, violation
of FTC acts. Wy are we adding on this earnings claim
[iability which, nunber one, is confusing froma
prospectus -- froma detail ed prospectus -- prospective.

What is it we're going to say? And, two, why is it we're
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sayi ng anyt hi ng.

Now, again | understand Coverall is subject to
a consent decree and it's calling for everybody el se to
be subject --

MR ZASLAV: No. Just for the record, David,
Teri ka (phonetic) is under the sane consent decree.

MR KAUFMANN | understand -- | know that.

But there are others -- M. Zaslav. There are others who
are not.

MR ZASLAV: Not many.

MR KAUFMANN  And frankly | don't think any of
themshould be. | think it's unnecessary. It doesn't
serve the public interest one wit. It was not the
subject of hearing of this determnation of the FTC that
streamof revenue offering constitute an exam nati on of
earnings clains. Perhaps the FTC mght want to revisit
it.

MR TCOPCRCFF:. Dal e Cant one.

MR CANTONE: | think if a franchisor chooses
to describe its franchise offering by a certain doll ar
figure of, for exanple, gross revenue per nonth, that it
shoul dn't be too burdensone to ask that franchisor to
di scl ose how many peopl e who bought that package nade
that amount. How long did they sustainit? Howlong did

it take for themto get it? | wll tell you that the
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stream of revenue contracts seemto be sone of the nore
-- the larger, the nore conplex. The deals are very
conpl ex and they're not always, w th sone exception, the
nost sophi sticated franchi sees.

So | think there's a real need in this area and
in Maryland we try and structure the item 19 discl osure
so that a franchisee who is shopping in that area can
conpari son shop by disclosing just that. And it seens to
be working out fairly well. Some people at this table
m ght disagree with ne, but for the nost part we have
heard actual franchisors tell us, after putting up sone
resi stance to naking that type of disclosure, when they
got good figures they said we want to show themoff in
conparison to the other people in the industry.

MR TOPCORCFF: Susan Kezi os, do you have a
conment ?

M. KEZICS: | was just -- sonething that Dale
said remnded ne that Coverall and the janitoring people
that we've heard from they say that the average account
lasts only a year in the industry. And so -- | nean,
this is what we're hearing on the street, as it were, and
hence the information -- | nean, it is an earnings claim
And you need to discl ose how many peopl e have, in fact,
reached those | evel s of business.

But that's what we're hearing from Janicating
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and Coveral|l nenbers of the AFA

MR TCOPCROFF. Before we go on, | just want to
make it clear that this is not a | aw enforcenent summt
or roundtable, so | don't want it to be interpreted that
we' re picking on or seeking information for |aw
enf or cenent purposes on any particul ar conpany. | nean,
we' re focusing on the concept of streamof revenue. So |
really don't want to get into atit-for-tat or the nerits
or | heard this about the conpany or that about the
conpany. That's not our focus here. So -- Mark Forseth.

MR FCORSETH Yeah. You keep referring to
these things as streamof revenue, but that's not what it
isand it -- by referring to themas stream of revenue
what you're doing is you' re presupposing that is an
earnings claimwhen, in fact, what it is is
representation that you re going to be provided contracts
that have X val ue and how el se can they -- how el se can
they state what those contracts are other than assessing
what a val ue is.

And you' re inposing an obligation concerning a
di scl osure of an earnings claimthat really, when you
read it, doesn't really track what they're doing. |
nean, it's no different then saying I'mselling you
$5, 000 worth of equi prent, $5,000 work of yogurt, $5,000

worth of whatever. | nmean, it's just -- it's just a
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val ue attached to it.

And so, | guess, fromthat prospective it's
rather -- it seens to ne you' re singling soneone out. |
nmean, why is it any different than soneone who sells
soneone a territory and in order to maintain that
territory you have to have $20,000 a nmonth in gross
sales. And if you don't, we have a right to termnate
t hat .

Isn't there an inplicit earnings claimin that?
And it seens to ne that you are taking a concept as to
representation out of its own context.

MR TCOPCRCOFF.  Any ot her comments on this
i ssue? Ckay.

Wth that, we're going to take a short break to
set up the Internet to give sone context to this. 1In the
ANPR and in the rule review that proceeded it, the
Comm ssi on asked us specifically about new technol ogi es
or new nmarket practices that mght affect the rul e that
we shoul d consider and Internet sales is certainly one
that has cone to our attention.

There are basically two big issues in this
field. One is what kind of pronotions, advertising, what
have you on the net mght trigger the rules disclosure
requirenents. And the other is how can franchisors

conply with the rule through the Internet. And | think
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it is fair to say that the Coomssion is very forward
| ooking and wants to nmake it as easy as possible for
consuners, for businesses -- not just in the franchise
arena, but in all arenas -- to use new technol ogi es via
the I nternet, video conferencing, fax, telephone,
what ever el se may conme down the pike.

So with that background, a few comments have
come to our attention dealing with Internet specifically
and we're going to see a denonstration of one proposal in
a few mnutes. Al so other people have focused on the
trigger for disclosures, which was an issue that we were
going to address earlier this norning, but we've
post poned until now And that is whether the term
face-to-face discussion still has any validity in this
field and the Comm ssion's proposal of whether the term
face-to-face, should either be done away with conpletely
or substituted with sonething like for substantive
di scussi on.

So before we get into all that we will take a
break and set up for the Internet denonstration. And |I'm
going to turn it over to --

(A brief break was taken.)

MR VAY: M nane is Dck Vay. 1'd like to

introduce ny partners fromPR Ohe. Vanessa Ayers and

Andy Unger. | presune you can tell the difference. Andy
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is a Securities |awer and Vanessa's background is in the
area of graphics design, architecture and a nunber of
ot her busi nesses.

W originally started a conpany called PR One
and the purpose of that conpany was to assist public
conpanies in the dissemnation of their required
information. As | indicated, Andy has been a Securities
| awyer for 50 -- no, no. Along tine. And | personally
had sone experience in the operation of public conpanies
and the disclosure requirenents. And so we initially put
t he conpany together for the purpose of neeting the
di scl osure requirenents as well as what you prom scuity
call financial public relations requirenents of public
conpani es.

What's going on here, of course, is just the
conputer |oading since we shut it off to keep the noise

down.

So what we're going to do here today is to show

you, first of all, alittle bit of that site to give you
alittle bit of the background of how this came to be and
then nove in to the prototype site that we want to show
you with respect to the franchi se business itself.

What we're going to show you doesn't neasure up
to what Wb designers would like to tal k about as being

the latest in the way of technology. Wat a | ot of
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peopl e who are involved in this business overlook is that
the vast najority of people who access the Internet are
still doing it with their 14.4 nodens and nost of them
or at least a very significant nunber of them are doing
so through one of the najor on-line services. And when
you use the latest bells and whistles and gadgets in the
design of a Wbsite, the tine involved in getting
anything there in the way of useful information is
frequently seriously inpacted.

For exanple, there are certain, what we cal
mnd files, that you can't even transfer fromyour server
through the on-line service to the other person's
conput er yet because they haven't actually upgraded their
technol ogy and I' msure you' ve all heard about sone of
the difficulties that sonme of those conpani es have.

As a consequence, what we did in terns of a
desi gn philosophy is to undertake to design sites which
deliver information and do so in a relatively sinple
format. These sites are designed with prinmarily the user
in mnd to nmake it easy for the user to get confortable
with the way in which the site works and be able to | ook
at different, in the case of franchises, different
franchi sors offerings.

So -- | lose ny train of thought here for a

noment while | get these things |oaded. There's one
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other thing that | want to issue here in the way of a
di scl ai ner before we get started since there's a roonful
of | awyers.

VW are not going to do this on-line. This wll
-- this is actually being put to you fromthe hard di sk
on this conputer. The reason being that in the interest
of saving your tinme we don't want to wait for the pages
to load. So one thing you should understand is that what
you will see here in terns of load tines are nuch faster
t han what you would see if you were actually accessing
these sites over the Internet itself.

There are really only two functions, and ||
poi nt those out when | get to them which require access
to the server to nake it look like it really |ooks when
you go hone and play with it on your own nachi ne at hone
and I'Il identify those. W were going to do that
on-line, but IBMfor some reason or other, which is the
net that we use for statewide -- | nean, for out of our
home area denonstrati ons has only one access phone nunber
inthis city and 1've tried two or three tines to get on
it wthout success. So we'll just go on wthout that.

In terns of the general |ayout of a site, we
can essentially describe the phil osophy and then quickly
we want to get into what you people are interested in,

but you need this, | think, interns of alittle bit of
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backgr ound.

What we' ve done is to cone up with -- starting
at the top left hand corner -- pages which are desi gned
to provide information, both about the subject at hand as
well as howto use it, because a | ot of people access
VWbsites who don't really understand why their particul ar
browser, for exanple, may have limtations. And
different |evels of browsers support different kinds of
t hi ngs.

So we have a site map which describes all of
the things which you can see on this site and a little
bit about what's there. W have a listing of the
portfolio conpanies, which I'Il show you in a nonent.

The energi ng conpanies. This site, renenber, is not the
franchise site. W'Il get to that in a nonent.

D fferent kinds of conpanies and then a link to the
franchi se investnment opportunities, a page about PR (One,
our conpany, information about the site which describes
the things that | just tal ked about, browsers, how it

i npacts what you can or cannot do.

Many -- if you've been on Wbsites you know
that some offer you text versions only so if you don't
have a -- if you don't want to wait for graphics you
don't have to. Sone browsers support different kinds of

-- for exanple, you saw a narque going across this site.
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Sone browsers don't support marques. So that's an
exanpl e of the kinds of things that you may or may not be
abl e to do.

Then we have an area where we tal ked about
prof essional resources and I'll go into that one in a
nonment, how to becone a PR-One client -- obviously we
woul dn't be on the net if we weren't trying to sell our
services -- and a request for information about any of
t he conpani es which are in here.

Let ne just quickly how you a coupl e of these
areas so that you get sone idea of the |ayout of the
site.

If you want to access a particul ar conpany from
this group, you actually just click on their |ogo and
each of these conpanies and franchi sors have a series of
these kinds of button links. W -- people accuse us of
going button crazy. One of the things that a prospective
user of these systens tires very rapidly about is waiting
for the downl oadi ng of informati on which nay be at the
bottom of a long page and they don't want to wait to get
that. So what we've done is to try to break these sites
into relatively short bursts of information, and if the
people don't want to dwell on that they don't have to.
They can go on to the next subject.

Part of that has to do with, again, part of the
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t echnol ogy which is noving. Sonme nmachi nes, which peopl e
are using, may have little or no cash nenory. And as a
result, they can't downl oad sonething and play with it
w t hout going back to the server to get it updated.

So we try to balance the reality of the tools
of the technology with what the people are trying to do

in terns of the users.

Let's go on then to the franchise site itself.

Vell, let nme just quickly show you that part of what we
want to do is to provide informati on about people, such
as yoursel ves, who provide information to -- help to
peopl e, who are interested in franchises. That is

| awyers, accountants, people who are -- whose practice
i nvol ves providing information to -- providing help to

t hese ki nd of peopl e.

Quickly now they' Il get into the franchise site

and you'll note that in terns of the layout it is
essentially the sane so that there are investment
opportunities for people who want to | ook at franchi ses.
There are professional resources. W have a site for
putting infornation about the franchise industry on a
periodi cal basis. Again, information about the site, a
map of the site, howto becone a client, information
about the conpany, disclosure about the use of the site,

we have a place for regul atory agency information which
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"Il show you in a nonment, and then howto exit the site.

Before we go into a specific franchise, let's
just for a nonent take a | ook at the regul atory agency.
Vell -- for sonme reason or other that one doesn't -- that
button won't respond. Let ne just quickly tell you that
in that area what we've done is to put links directly to
the FTC and all of the State agencies. It's, in effect,
the exhibit, whichis a part of the UFCC that |ays out
all of the agencies in the various States that have
regul atory authority.

So when a person uses this site, the first
thing they do is to access this site to provide -- to
find information about the franchise itself. |In the case
of Pack-Mail, which is the one that I"'mgoing to
denonstrate, this site is designed on the assunption that
t he peopl e cane here from Pack-Mil's own corporate
Wbsite. There is a certain amount of information
delivered there and this is a continuation, which, in
effect, picks up the process at the point that soneone
woul d have nmade -- ordinarily woul d have nade a request
for witten information fromthe franchisor.

The purpose of the early part of the site then
is to deliver to the prospect the information that the
franchi sor would send as a result of the initial inquiry.

So the first part of these sites is laid out to provide
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what | would -- what we call marketing materials.

VW won't take tine to | ook through these, but
let's take, for exanple, a particular piece of the
information. This is essentially the same thing that is
delivered in printed formto the franchi se prospect by
the franchisor. Wen they have gotten through with
what ever piece of that naterial they want to | ook at --
and by the way | proposed sone of your earlier
di scussions, this siteis, of course, is available to
them 24 hours a day, seven days a week. They can | ook at
any of this nmaterial fromany of the franchises and go
back and forth and read and do whatever they want to do.

The point at which the issues which you are
addressing begin in this particular prototype site has to
do with the provision of information fromthe prosect
back to the franchi sor, which would trigger the next
step, that is the evaluation of the prospect to determ ne
whet her or not the franchisor w shes to deliver the
offering circular. | should say that what we have done
here is based on our interplay with two or three
franchisors and we don't represent that they necessarily
neet all of the needs of all of the other kinds of
franchi sors, although we are gradually expandi ng that.

In this particular case, at the point that

t hey' ve reached the question what do | do next, they then
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can fill out this on-line questionnaire, which after they
have filled it out they can then submt it and this
information goes back to the franchisor. They then can
eval uate that and deci de whether or not they want to

proceed with delivery of the additional information.

' mgoing back up to the top because what we've

tried to do here is to design a site which sort of builds
t he si dewal ks where the people are walking. | can tel
you that fromthe standpoint of the use of the technol ogy
there are certain things about the regul atory environment
whi ch we do wi thout ever really understanding why with
this kind of nedium avail able you need to do. But that's
besi de the point.
The point is that if a person does not w sh to
have -- to go through the process at this point of
filling out the on-line questionnaire, there is a link
provi ded there where they can actually go back to the
background -- the corporate Wbsite and revert to the
witten approach, if they wish to do so. They can then
fill out an on-site questionnaire on that site and get
t he same docunentation sent to themin witten form
After they have submtted this information --
and by the way, this is one of the places where if the
server -- if we were actually on to the server. Wen

that information is submtted this systemdelivers back
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what we call a confirmation page that shows what they put
in the questionnaire so that if they want to nmake any
changes they can do so before they actually nove on.

In this particular system then, what we have
done is to design the next stage so that the franchisor
actually has to give thema password to proceed. So if,
in fact, they go to the franchise offering docunents they
wll find jurisdictions for all of the jurisdictions
provided by this particular franchisor.

Now, | was interested in listening to your
di scussi ons about the various requirenments of the State.
Behi nd each of these buttons is a special UFOC with all
of the exhibits nodified to neet each of the
jurisdictions represented here.

If you look at the Illinois docunents, for
exanpl e, each of the pages which are different fromthe
standard UFQCC or what we call the generic UFQC, have, in
fact, been changed. Wether or not that ultimately is
the way in which it is done depends upon the regul atory
peopl e and ot hers.

Now, if, in fact --

MALE VO CE: How is this person who is going on
l[ine is to know which jurisdiction applies to that?

MR VAY: W -- if, in fact, they live in South
Dakota we assune --
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MALE VO CE:  Let nme suggest that is not a
sinple determnation and that State lawis varied greatly
dependi ng, not only where they -- where they reside, but
where they intend to operate the business.

MR TOPCROFF. Can | interrupt a second? |
woul d appreciate if we could hold the comments until
after the denonstration because the issues |ike the ones
that you all have raised are concerns that we al so have
and we'll get into a round table discussion and we'l |
flush some of these details out in greater detail. If you
can just hold your thoughts.

MR VAY: If, in fact, this were on-1ine when I
clicked that button to what | called the generic UCC
what woul d have first happened is that the server woul d
have returned a security w ndow where the user woul d
have, in fact, had to submt the password which was given
to themby the franchisor in order to access the UFCC

Now, the notivation here, as | understand it,
is not that we want to protect the people fromseeing al
of the different docunents, but to be able to determne
for certain which of the docunents the user sought.

And so there are really two steps invol ved
here. (ne is the password to get to the docunents for
that jurisdiction.

And the second thing is to submt a receipt
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agai n doi ng just what we were tal king about where a form
of the receipt exactly like the witten form which has
been varied with respect to each of the jurisdictions,
requires the people to put in their nane, the date and

t he password given to them by Pack-Mil, submt that and
then the server actually records independently of

what ever they put in there -- independently records the
date and tinme that that subm ssion was nade and which
docunent it was nmade from so that independent of what
the person puts into that receipt -- nowthis is an
attenpt to neet the requirenent of being able to specify
specifically when that person had access to those

of fering docunments and whi ch offering docunents they had
access to.

At the point that the person has actually done
that then they would go back and actually | ook at any of
t he docunments which they wish to look at. And here again
we get into the natter of what nakes the nost sense from
t he standpoint of what you can do with the technol ogy as
opposed to what is really useful in the deliver of
information. And that's where all of us are in terns of
trying to figure this out.

What we've done in this particular siteis to
show, as we do in the public conpany site, do what we do

best and that is to link things. Rather than have
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sonebody just read themthrough that UFQC, the table of
contents is linked so that if they wish to | ook at any
particular part of it they can click on that and -- here
again this gets back to the subject you and | were
di scussing in terns of how nuch cash nenory they have.

If, in fact, you' re operating a systemwhich has
sufficient cash nmenory, you downl oad this docunent which
runs to about 175 k-bytes of information, then you can
actually sit there and | ook at that document over and
over again and link back and forth. |If you don't have
that capability you got to wait for it to downl oad
essentially every tine, that may not be a practical way
to do that.

And sone of the other approaches, which can be
used, we should talk about for just a second at this
point. Any of you who are famliar with these systens
know t hat one of the things you can do fromthe browser
is to actually save that file. You can save it fromthe
browser. Gher people tal k about the possibility of
using what we call file transfer protocol, where you can
actual ly have a button that the people can depress and it
will go and use a different formto downl oad the text
docunent .

VW' || get into discussions about whether or not

pagi nati on becones inportant. W work with some very
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conservative | awers who seemto be concerned about the
fact that when you print it out on the browser the
pagi nation nmay not turn out to be exactly the sane as it
isif you get it in hard copy. Wll, is that a big dea
or isn't it. | don't know To ne it's not a big deal
To sone people it mght be.

But those are sone of the issues which we're
trying to address through a practical site to | ook at
t hese thi ngs.

You can actually do things within the
docunents. | don't renmenber personally -- for exanple,
you can highlight certain tables in the docunent. You
wer e tal king about these revenue clains and that Kkinds of
things. There are different ways to highlight those.

(ne of the things that could be done is to
actually convert these to links to the actual franchise
agreenent. So that if the person was |ooking at the
offering circular and wanted to see what that particul ar
segnent of the franchise agreenent, itself, says, they
could link to that. But again you get back into the
i ssue of how practical is it for people to use that
approach dependi ng upon where they are in their own
system Those are sone of the issues that we're trying
to identify.

So once the person has actual ly been through
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the -- 1'lIl go back to that UFOC page. Al of the
exhibits associated with the uniformoffering circular
are available to them Again, all of these are
speci al i zed by the particular jurisdiction.

Any other things that -- you know, in terns of
the size of these docunents, one of the things that we
found out as we get into this is that -- at least for
this particular franchisor, the hard copy support for
each of those jurisdictions runs to about six reans of
eight and a half by el even paper. And, you know, there's
essentially 3,000 pages of nmaterial represented in those
links. That's a lot of stuff. And a lot of those are
sent out to people who -- at least if your business is
the sanme as the securities business, who never read them

The question is are there ways to get them what
they need to know, provide themw th access to all parts
of that and still the franchisor neet their requirenent
for the disclosure of the information. These issues of
how best to provide the long termcopy are the things
whi ch need to be addressed.

Any other comments | need to nmake at this
poi nt ?

Yes. Andy points out that there are severa
places in the site where we point out that if you wish to

do so at any point you can request the hard copy fromthe
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franchi sor.

| think with that, Steve, what we want to do is
to not take any nore of your time except to the extent
that we can answer questions or get into the discussion.
So we' Il back out of here and I et you go on with that.

MR TCOPCROFF. (kay. Thank you. Can we turn
on the lights?

The comrent that cane in in connection with
this denonstration. Before | do that, though, is this

turned of f?

MR VAY: It will injust a mnute. [I'm
letting -- you need to cool that |anp down just a second
and then I'll turn it off.

MR TOPCROFF. kay. The comment that we
recei ved again fromthis conpany proposes a way that
conpani es' franchisors can sell through the net. This is
a proposal. It's not necessarily the only nethod.

But | should point out that we received earlier
on a comrent from Myron Fox, who basically set forth a
very simlar type of proposal, and that is the notion
that franchisors on the net, excuse nme, should be able to
have sone kind of Wb page where they advertise what
they're all about, have sone kind of application process
on-line, which the franchisor can respond with a

password. Using the password the prospect can downl oad
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or have access to a specific State disclosure docunent
and basically read that on-line. And again this is one
proposal , possibly nany.

One thing | would like to do is put off for
ri ght now the discussion of first substantive neeting and
all that, | think it's a separate issue entirely, and
focus on this proposal. | should also nention that in
connection with this proposal M. Unger has filed for an
advi sory opi nion request, which is outstanding, and we
will get toit -- 1 don't know when.

But the difficulty here is we have
si mul taneously the Comm ssi on studyi ng these issues
generally. The Comm ssion has a policy as | nentioned
before of looking at Internet issues. GCertainly we are
| ooking at it very specifically in terns of the franchise
rule. W have other workshops and, in particular, the
one in Seattle that will address Internet, plus the
comment period is over. And before we can address the
nmerits of this particular proposal in terns of the
advi sory opi nion request, we would want to have nore
input fromgroups |ike yourself and certainly others who
may wi sh to coment.

Before we get to specifics and open this up for
further discussion, | did have one nmaj or concern and t hat

is something that Neil Sinon hinted at before. It is
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possi ble that a franchi see who goes on-1ine and reads
about this particular -- visits this particular Wbsite,
he may be on vacation in a different State, he may |live
in a particular jurisdiction but want to open a busi ness
somewhere el se, and just nerely filling out a formor
putting down his current address does not necessarily
indicate where they intend to do business and the State
speci fic disclosure docunent that they're going to
receive.

So is there a mechanismbuilt into this that
woul d capture that kind of infornation so that the
franchi sor and the franchi see are assured that they're
going to get the appropriate State specific disclosure
docunent s?

MR WAY: D ck Wy. The answer to that is yes.
In the questionnaire it specifically asks where it is
that the franchi see intends to do business and the
password is jurisdiction specific, so that when the
franchisor gets the information fromthe prospect as to
where they intend to do business, they then deliver a
password which will allow themaccess to that UFQC

MR TOPORCFF: Neil, did you still have a
guesti on?

MR SIMON That addresses the question | had.

MR TCOPCROFF. Dennis Weczorek.
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MR WECZOREK: The difficulty with that kind
of an analysis is that the States do use |l ocation of the
franchi se and domcile of the franchisee as part of the
test. Many of the Statutes al so ask where the offer took
place. And an offer over the Internet is theoretically
not an offer in the State because it is not an
advertisenment in the State because it doesn't -- New York
Times in New York is an -- if you advertise in the New
York Times, you're advertising New York nost |ikely.

But there are sone State |aws that a person
could have an out-of-state domcile proposed | ocation
outside that State, but the State | aw woul d apply because
the offer was made in that State. And |I'mnot sure how
this kind of a procedure could ever get that kind of an
anal ysi s.

That's not necessarily an FTC concern. It's
nore of a state-by-state concern. But that is an issue
that probably can't be resol ved through passwords,
questionnaires, et cetera.

MR WAY: This is Dick Wy again. | would
sinply respond and, you know, I'mnot a | awer but the
whol e i ssue of conmmerce on the Internet is, as | think
you' re saying, rmuch broader than this particular problem
because there are a nunber of other activities on the

| nternet where people have tried to address the concept
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of where that transaction takes place, not the | east of
which are the taxing authorities and the various
jurisdictions trying to deci de whether or not you sold
sonmet hing over the Internet and that particul ar issue.

And | think that the resolution of that is
probably going to be forced into the Courts fairly soon
because it's raising its head in a nunber of issues al
over the country.

Technol ogi cally, there are probably no ways,
unl ess sonebody can define |legally what constitutes where
the offer takes place, which |'mnot aware of anybody
being able to do that at this nonment. Technol ogically,
|'msure those can be dealt with, but | think that's a
| egal issue as opposed to sonething that we can do with
passwords, et cetera.

MR TCOPCRCOFF:.  Anot her question | had about the
password and the acknow edgenent receipt, what happens if
the franchi see or the prospect, just doesn't hit that
button and doesn't acknow edge that they received the
UFCC? What happens?

MR VAY: This is Dck Wy again. Qur attitude
about that is that unless that transaction occurs and --
you understand we addressed this issue fromour
particular view Unless that transaction occurs the tine

period has not started.
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MR TCOPCRCFF:. Dal e Cant one.

MR CANTONE: If I, as a State regul ator, want
to see a copy of the acknow edgenent of receipt, aml
going to get a preprinted formw th no signature and a
date that's printed by conputer. Wat will | have to
verify that the franchisee, in fact, did sign or did do
sonet hing to acknow edge recei pt of the docunent other
than nmaybe a preprinted conputer page that maybe is
susceptible to fabrication

MR VAY: This is D ck Way again. The fact of
the mater is that technologically the Wb is -- or the
Internet is currently capable of actually recording
signatures, but realistically the vast najority of people
do not have yet that capability to do that. That will be
here sone day.

But we believe that the only way to really
resolve that issue -- | nean, after all what you're
addressi ng here are downstreamnegative results. That is
to say if everybody's happy with this transaction these
t hi ngs never becone an issue. |If they' re not happy wth
this transaction is when you really begin to | ook at
them and we believe that at this point there's no really
good way to substitute for hard docunent closure
i nvol ving face-to-face di scussion and signature.

VW just don't see that -- | nean, there are
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peopl e who obviously will take issue with that who think,
you know, you can use sone of these giznos to do that,
but here again, there are just aren't -- there aren't
very nmany peopl e who have access to that kind of
capability and therefore we think that once the people
have reached the point they w sh to consumrmate the
transaction that then they have to resort to it at |east
a hard copy cl osure docunent whi ch woul d i ncl ude

acknowl edgenent that those things took place at that
dat e.

MR TCOPCRCFF:. | have a question. Wat
assurances are there that the State specific disclosure
docunments that are going to be posted at the site have
been approved and are registered in the respective
jurisdictions?

MR VAY: Froma delivery standpoint, all we
can do is actually put on the docunents, and if the
systemwere still up | can show you, that in each of
t hose cases when the law firmthat represents the
franchi sor delivers that docunment to us, they put on that
page that that is a State specific page and we incl ude
that image in the site.

A lot of people have raised the questi on about
mani pul ati on of the docunents. | don't know that there

is any way, even in hard copy, to prevent soneone who is
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W llful interns of trying to mslead the prospect from
doing do. Neither can you do so in terns of this kind of
presentation because what really is capable -- what we're
capabl e of doing is generating these docunents on the
fly. That is, if you nmake an inquiry for, say, the
| ndi ana UFQC, | can nmake the server take pieces froma
whol e bunch of places and put them altogether and deliver
it to you as one docunent.

But what we have done in this case because of
the transitional nature of what's going on is to nake
those files unique for that jurisdiction so that at |east
we can -- we can produce a hard copy of that or you can
ook at that site at any tine and see whether or not the
State specific pages are there.

MR TCOPCROFF:.  Mark Kirsch.

MR KIRSCH Mark Kirsch. |In response to
Steve's two questions about what woul d happen if the
receipt is not signed and the questi on of whether the
docunments are not registered, it seens to ne it works the
sane way as with a paper copy.

A franchi sor sends that offering circular,
sonmeone receives it, and doesn't sign the receipt, the
franchi sor should not proceed. And the sanme thing can
happened on the Internet.

W can't talk to you -- as | tell ny clients,
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don't talk to someone unl ess you got the receipt. Please
don't proceed at a certain point.

And the same way with the assurances that the
docunents are registered. There's always the possibility
that the franchi sor could take the docunents and file it
in Maryland, it hasn't been approved yet, and send it
out. You know, there's got to be sonme policing at the --
| evel of the franchisor's headquarters. | think it would
work the same way with paper or on the Internet.

MR TOPORCFF: So basically what you' re saying
isit's no better, no worse than the risks that
prospective franchi sees now have with hard copi es
di scl osures.

MR KIRSCH Fromwhat | can see, yes.

MR TCOPCROFF. (kay. Fair enough. David
Kauf mann.

MR KAUFMANN A quick question, M. \Way. Does
Pack-Mai | send out a hard copy of anything and get a hard
recei pt?

MR VAY: CQurrently Pack-Mil does not use this
site. It would be our understandi ng that what they woul d
doisif -- they would certainly do the hard cl osing that
| tal ked about where there are actually execution of hard
docunment s before they woul d sell the franchi se.

But in terns of whether or not at any point in

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N N N NN P PR R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

146
t he process absent a request fromthe prospect for the
hard docunents, the answer woul d probably be no.

MR TOPCRCFF: Neil Sinon.

MR SIMON | agree with Mark. A lot of these
problens we're tal king about are -- we have the sane
problens with hard copy today. | think the one issue we
identified or that's cone up is the one that Dennis
tal ked about. Wiere does the offer take place? And that
is -- that is an issue that cones up everywhere with the
I nternet and the \Wb.

| just want one clarification on the -- does
the recei pt have to be conpl eted before they then can get
t he docunent ?

MR VAY: D ck Way, again. No. The answer to
that is noand | nust tell you that | had extensive
di scussions with the | egal people who represent Pack-Mail
because they wanted us to do that. And I said show ne
why that is different fromwhat you do with a hard copy
because just as you pointed out, they'll send the hard
copy out and let the people see all the docunents and
request that they send back the receipt. Wy would you
deny them access to the docunents on the Wb if they
won't do it?

So, you know, it's a case of if they do it we

believe the tine frane starts. If they don't do it, we
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won't do anything. That's the end of the transaction
until such tine as they're willing to submt the receipt,
then the tine period can start.

MR TOPCRCFF: Dennis and then John Tifford.

MR WECZOREK: Actually many franchi sors don't
| et peopl e have the docunment until they get the receipt
actually. | nean, they will say here's our docunent.
Here's your receipt right now |If they' re snart about
it, they'll do that because ot herw se they have to chase
after the person and try to get it back.

Soit's fairly common their receipts are taken
when the docunents are given before they' re read.

MR VAY: Al right. And ny response to that
would be if that's what the franchisor wants to do it's
no problemto do it.

M. WECZOREK: R ght.

MR WAY: The systemcan sinply say okay, you
didn't give ne the right password or the receipt.
Therefore, |I'mnot going any further.

MR TOPCRCFF: John Tifford.

MR TIFFCRD. That was ny question.
Technologically, it's possible to sinply deny --

MR WAY: No problem

MR TIFFCRD: Al right. And the second

question is in terns of what offering circular to give.
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As Neil and others have pointed out, it really isn't so
sinple as to say where are you |ocated, but don't you
technol ogi cal |y have the sane capability of asking the
questions of where you -- what State are you a resident
of, what State are you planning to | ocate your business
in, things like that, and then based upon those answers
woul dn't you know what offering -- you could programthe
conputer to determne what offering circulars those
peopl e shoul d have access or nust have access to?

MR WAY: CQurrently, the systemdoes, in fact,
get all of that information and provide it to the
franchi sor before they determne which jurisdiction to
give access to. | think the question that -- that went
beyond that though was that sone States may -- |'monly
| ooki ng at you because you're --

MR TIFFORD: D d the States.

MR VAY: | dearly renenber putting together
the Maryland differences in ny system But -- and that's
not many, by the way.

But it gets back to this issue of, you know,
where did -- if the regulators raised the issue of the
offer of question, then that's sonething that | don't
know that we can deal with. But certainly interns of it
the prospect represents that they |ive sonepl ace and want

to do busi ness sonepl ace, then the franchi sor has exactly
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the sanme information that they would have in the witten
form

MR TIFFORD: John Tifford again. That neans,
for exanpl e, suppose sonmeone is not registered in
Maryl and and the conputer asks themthe question where do
you live and they say Maryland. And this conputer says
where do you plan to put your franchi se and they say
Maryl and. Doesn't the conputer have the capability of
saying I'mvery sorry, | can't provide anything to you

ri ght now?

=

VWAY:  Absol utely.

MR TIFFCRD: Well, that would settle our
pr obl em

MR TCPORCFF: M. Unger.

MR UNGER | just want to clarify one thing.
Those determnations are nade by the franchisors. They
don't have to be by the conputer. So it's no different
than the franchi sor putting an advertisenent in
Ent repr eneur Success and soneone who |ives in New York
who is on vacation in Mchigan and they pull it out and
they call this and they send the information.

Wien the questionnaire is conpleted it goes to
the franchi sor and the franchisor follows the sane
protocol that they would do where the information or

questionnaire is submtted as with some of the nedia ads.

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N N N NN P PR R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

150

MALE VO CE: Were is your server |ocated?

MR BROM This particular one is in Newport
Beach.

MR TOPORCFF: |I'mgoing to rem nd people, you
have to identify yourself for the record.

MR BROAN  Harol d Brown.

MR TOPORCFF: Neil Sinon, your comrent pl ease?

MR SIMON | was just |looking at the array of
i ssues involved. A though it shoul d be absol utely
irrelevant, | can inagi ne the question comng up about
where is the electronic source of this data that is being
transmtted. So | was wondering where the server was
| ocated, which | understand to be in Rhode Island?

MR VAY: No. In-- thisis Dck Vy. In
Newport Beach, California.

MR SIMON Ch, I'msorry. Gkay. That
conplicates things, doesn't it?

MR TCOPCRCFF: W have a question from sonebody
fromthe audi ence who was actually noved to the table.

M. Brooks.

MR BROCKS. Kennedy Brooks. |'mgoing to
address the jurisdictional question. There are a nunber
of cases in the last year or so which have deci ded t hat
the jurisdiction wll lie under traditional notions

unless it is a Wb based business. And therefore, if the
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VWb is only being used as a nechani smof comuni cati ng

information or facilitating comerce, additional notions

of jurisdiction, i.e. where is the residence, where is
t he business intended to be | ocated, those are -- those
tests still remain as the | aw

Again the question with the |location and the
server, in fact, the servers may physically be in a
network that's located in a nunber of different states.
Al though the taxation authorities in sone States have
tried to attack the servers at the site as for
retaxation, those attacks have been unsuccessful. So
traditional notions of jurisdiction remnain.

MR VWAY: This is Dck Wy. Just as a -- M.
Brooks is also fromCalifornia and, of course, the
franchi se tax board in California is one of the nost
aggressive taxing organizations in the entire world with
respect to trying to clai mthe commerce that takes place
inthat State. That's, you know, just pain.

MR TCOPCROFF.  Any other questions? M.
Kauf mann.

MR KAUFMANN  Yes. How are we going to dea
wi th the vast preponderance of franchi sees who are
cor por ati ons?

MR TCOPCROFF:  And the problemw th that woul d
be --
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MR KAUFMANN How are they going to
acknow edge recei pt?

MR TCOPCRCFF. How do they acknow edge recei pt

now?

MR KAUFMANN  Nanme of corporation, Inc., by
and they fill in -- the officer will sign and tell him
his title.

MR TOPCRCFF: And why couldn't you do the sane
thing with being on-1ine?

MR KAUFMANN  Because what you're going to
have on-line is just a password as | understand it,
saying that this individual received it on this day, not
the corporation.

MR VAY: If thereis aneed -- if thereis --
thisis Dck Way. If there is a need for the receipt to
have alternate neans of being filled out, that's easy to
do. W can change those to say whatever it is they need
to say.

MR TCOPCROFF: A so, | should nention, at |east
in this specific proposal, no one has to go through this
method. |f you have a uni que circunstance where you want
the receipt to state whatever, you want a hard copy,
what ever your issues nmay be, there's nothing that forces
you to go through the Internet node. You can call up the

conpany. They'|ll negotiate or get the contracts or get
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the UFQC as you normal ly would. W're not suggesting --
no one is suggesting, | think that this be the sole
nmet hod for selling franchises or getting information
about franchises. It is just a vehicle that mght be
avai |l abl e out there for the public to review

M. Brooks.

MR BROKS. There is also a technique that can
be incorporated in this design where there's a nandatory
button which will print a hard copy recei pt and require
that that be returned by fax or nail or however so that
an actual physical signature can be retained in the file
whi ch answers M. Cantone's questi on.

So that can be done as part of the process. |If
you want to design that extra step you can either print
those or hold themin nmenory for the next time it goes to
a vendor or actually print imrediately while you' re on-
line it can be done.

MR TOPORCFF: Any ot her questions? Well,

t hank you very nmuch for the denonstration. W greatly
appreci ate it.

MR WAY: Qur pleasure.

MR TCOPCROFF: And as | nentioned before, we
have received the advisory opinion request. To be honest
with you, I would not count on a response anytime soon.

Mark Forseth could testify to that personally because his
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firm God bless him keeps ne in business review ng and
consi deri ng advi sory or opinion requests.

So there will be an answer. | just cannot tel
you. M. Tifford

MR TIFFCRD: Yeah. | wote 60 of those, you
know, until 1988, if you have sone overflow or may need
sone help, I'll be happy to.

(Several inaudible responses.)

MR TCOPCROFF: W will consider that. But on
this specific proposal for on ideas generally on how
franchi sors mght be able to advertise on the net, are
there any ot her comments or questions before we nove on?

Ckay. | should nmention that this issue is
going to cone up again, | think, in Seattle. It
certainly will be on the agenda and we can discuss it in
greater detail at that neeting.

Again, if anybody has any additional thoughts,
comments, proposals, please submt them This is one
area where we really do not have any specific agenda in
m nd or any specific proposal that we're advanci ng.
VW're really looking toward the practitioners in the
field to give us feedback on what currently exists, what
coul d be done, sone of the options, so that we can
consider this when we revise the rule.

M. S non.
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MR SIMON Neil Sinmon. | just want to mention

that | believe it was | ast week or perhaps the week
before last, the SEC delivered a no action letter with
regard to the delivery of over the Internet of roadshow
O a conpany about to go public in the underwiter. And
this was delivery information to institutions -- this is
not the delivery of a prospectus for the purpose of
buyi ng st ock.

But that's probably what examned -- |
understand there was sone interesting technol ogy and
features involved in that.

MR TCOPCRCFF:. Thank you. Ckay. W' re going
to nove to the second part of this issue and that is what

triggers disclosure. And let nme frame the issue for you

In a nutshell what the Comm ssion has set forth

inthe ANPRis a very sinple proposition and that is does
the termface-to-face personal neeting still have
rel evance in our day and age when vehicles --
communi cati on vehi cl es such as video conferencing, fax,
t el ephone, certainly Internet, and perhaps others, have
cone into being.

The comrents are fairly split. A nunber of
folks -- and they don't break down on any particul ar
[ines. A nunber of people have said that the term

face-to-face is irrelevant. That now a day in age where
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information can be gotten and communi cations are
avai |l abl e in any nunber of ways, the term substantive
di scussion to these comrentors makes nore sense.

G hers have said that the termsubstantive
di scussion is anbi guous, it doesn't nean anything, and
doesn't -- or does away with what nowis a clear or
bright line rule and just adds anbiguity where it doesn't
really need to be.

On that thought | have a few commrents before we
open this up. | don't know personally whether the term
face-to-face is any | ess anbi guous for the follow ng
reason. It certainly doesn't nean literally a
face-to-face di scussion because then every person who --
every exhibitor in a trade show woul d have to give out a
di scl osure docunent to every single person that ever
st opped by and asked a question because that is a
face-to-face neeting.

What the Comm ssion has said in its advisory
guides, interpretive guides is that the termface-to-face
shoul d be interpreted with sone common sense and
certainly people at trade shows coul d avoi d nmaki ng a
face-to-face discussion by keeping it sinple, keeping it
toits basic terns, and in effect say there really isn't
a face-to-face until it becones substantive.

Vell, if the real driving force here, the
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trigger, is substance, the substance of discussion, well
why don't we just change the termto first face-to-face
-- first substantive discussion. That would clarify
trade show sal es, Internet sales, tel ephone sales or any
nunber of other ways that franchising may be -- or
franchi ses may be sol d.

So with that | open it for any coments.

Denni s Weczor ek.

MR WECZOREK: Actually you al nost m sspoke, |
t hi nk about the rule, which would be the first face-to-
face substantive discussion. That's nore of a bright
line. That's a better characterization of where we are
t oday.

But let ne say that the first face-to-face
meeti ng has now been in place for, whatever, 18 years.
There is a sense in the coomunity as to what that neans.
A first substantive discussion -- | don't know if that
was a first substantive discussion because | turn on ny
conputer and started surfing the Internet and | ooked at a
coupl e of UFOC, et cetera, et cetera. O |ooked at sone
advertising naterial on the net. O nade a phone call.
| don't really have -- | don't want to belabor this
because it's already stated in witing.

The first substantive di scussion does not

provi de any gui dance in the context of conputer
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i nformation, tel ephone discussion, brochures being
mai led, et cetera. Al of those potentially are first
substantive discussions and | don't see that there is a
great need for that when there is a nethod -- maybe not
tried and true, but a nethod for determning what a first
face-to-face neeting is and, in any event -- and in any
event you have the backstop of a ten business day rule
anyway.

MR TCOPCROFF:. Let nme ask you a question. |If
I'msitting here in New York and sonebody is in

Washi ngton, DC and we have a vi deo conference call where

it is as face-to-face as you're going to get, | can see
you, you can see ne, if not personal. |n your
definition, would that still be considered a face-to-face

MR WECZOREK: Absol utely not.
MR TCOPCRCFF: It is not.

=

WECZOREK: It is not. [It's not face-to-
face.

MR TCOPCRCFF:.  John Tifford.

MR TIFFORD: | would like to go -- even expand
what Dennis has said to another issue that we raise --
our firmraised in our cooments and | think -- | think
sure it was on the table so that it coul d be di scussed.

And that's to think about the possibility of getting rid
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of even the concept of face-to-face and get right onto
the issue of let's have a m ni num nunber of days that the
witten nmaterials have to be given to prospective
franchisees. | nean, that's really what we're tal king
about here.

It's the concept of let's not hustle sonebody
into buying a franchi se before they' ve had the
opportunity to consider it. And | think as we see nore
-- that isreally what's, | think, at heart here. And I
think that as we're seeing nore and nore technol ogi cal ly
advanced ways of communi cating information the whol e
concept of the nature of the di scussion whet her how cl ose
you are to the person at the time that you nake it, isn't
really -- it really begs the real key issue is do you
have enough tine to reviewit.

And | think that the answer to that is if we
just found a specific nunber of days that people should
have the docunents in their hand before they buy, then
we're really acconplishing a very basic objective that
the Commssion is trying to establish.

MR TOPORCFF: Let's do this. For purposes of
di scussion, | think there are two separate issues, and
we' Il discuss each in term

(ne issue is whether the only trigger should be

what we are now going to call 14 days instead of ten
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busi ness days, because then everybody doesn't have to
worry about what Federal holiday falls out on when.

Ckay. Fourteen days. Ckay. That is one itemwe wll
di scuss.

The other is if the Conmm ssion for any reason
decides it wants to have an earlier trigger either to
avoi d high pressure sales if there's a face-to-face, or
situations where a conpany nmay |ead a prospect on and on
and on so that they're commtted to the point where the
di scl osure really beconmes neani ngl ess. Watever the
policy is.

What shoul d be given the Internet and ot her
nodes of communi cation -- what should be an early trigger
and then we'll get into discussing that we shoul d just
rely on the 14 days.

So there are really two separate i ssues. M
Br ooks.

MR BROCKS:. Kennedy Brooks. The question
have is all that kind of oppression that you' re
describing mght arise in a sale context whichis -- |
think it can be placed entirely electronically where the
contact is nade over the Wb, where E-mail is exchanged,
wher e tel ephones are exchanged, where docunents are sent
out by Federal Express, and where, in fact, there never

is a face-to-face neeting. | have a difficulty imaging
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the kind of overbearing situation where -- anything nore
t han what John suggested is assuring that there is an
adequate tine between the delivery of conprehensive
docunent s.

MR TOPORCFF: Well, let nme give you a
hypot hetical that is based upon a conplaint that cane to
our attention several years ago. So it really doesn't
involve the Internet, but nonethel ess.

An al l egation was brought to our attention
after this particular franchise conpany, that had
pronotional materials, what have you, like all of them
do, and then proceeded to give prospects a personality
test. And based upon the personality test certain
prospects were told you' re wonderful for this business,
this is right up your alley. Then they were told to go
out and meet whoever. Not necessarily a face-to-face
neeting. And then they were led along -- and it was
nonths before the initial contact and the tine when they
finally got around to tal king about the terns and

condi ti ons or whatever.

And the allegation that was presented to us was

that this conpany violated the rule, was they didn't give
out the disclosure docunents tinely, and that this
i ndi vidual or group, | don't remenber who submtted the

conplaint at the tine, this is many years ago, said that
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they felt that they were strung along. That up until the
very last mnute everything seened fine and what ever.
And then when it canme tine to get the disclosures, they
were already personal friends with the people that they
were negotiating with and the franchi sor or the
representative said oh, by the way, there's this FTC
docurnent, here's anot her piece of paper you need to | ook
at. You know, and just by stringing people along tended
to mnimze the value of the UFOC And | think that
that's the concern that we have.
Now, in that scenario | think you can have the
same or simlar kind of thing on-line. You downl oad.
You speak to people. Conversations go back and forth.
It could be chat roons. Go visit this site. Find out
this kind of information. And perhaps there could be
sonme kind of high pressure -- not high pressure, but at
| east stringing somebody along to the point that when
they actually seek to commt the disclosures becone again
just another piece of paper, a formality, and basically
what you lose is the real inport of the disclosures, and
that is to put people on notice of material infornation.
MR BROKS. And therefore the 14 days that
you' re proposing would have to be -- in falling back to
what Davi d Kauf mann was saying earlier about you stil

have your traditional -- the 14 days are still there.
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You' re stringing along your salesnen, too. That's what
is going on. And those people are protracting the sales
cycle. But fourteen days would --

MR TOPORCFF: Well, again, one of the benefits
of early disclosure, be it face-to-face or whatever other
nodel you want to cone up with, is that before prospects
get personally invol ved, hooked, becone buddy with the
sales force or whatever, that they really are commtted
and that the disclosures are just a formality. And part
of the benefit of having disclosure at the | east
face-to-face neeting is that very early on before that
hook and that commtnent arises people get disclosures
and can assess what is going on wth the system

So the concerns -- they're really two-fold.

e is -- and we will get to if we should have just the
14 busi ness days.

But -- so let's put that aside for right now
If we are going to have an early trigger for the rule,
what could that early trigger be that woul d al so serve us
well in an Internet age?

John Tifford had his hand up, but --

MR TIFFORD. | wasn't going -- ny response was
not to that question. That's why | took it down.

MR TCOPCROFF. Dennis Weczorek.

MR WECZOREK: Yeah. | nade a comment on it.
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" mincredul ous that you have an exanpl e |ike that
because | have yet to see a franchisor or franchise
salesman that is willing to wait nonths and nonths and
months to try to sell a franchise. | nean, these are
peopl e that are usually conpensated by comm ssion. They
want to get sales in as quickly as possible.

For there to be a situation where a franchi sor
would et a sale go for nonths and nont hs and
precondi ti on peopl e and becone buddies with them et
cetera, et cetera, and then at the last mnute give them
a circular, nost of the tine you have sal esnen that are
saying | want the circular, now!l want to get it to them
| want the time to run, | want to get this thing done as
fast as possible.

So | don't think that's a very odd fact.

MR TOPCROFF. Well, let's test this one.
Susan, any comments on what you observed?

M5. KEZIGS: Yeah. W' ve observed that kind of
thing. | nean it happens. It's probably not -- | nean,
when | was a franchi se sal esperson | was the kind you're
tal king about. | wanted to disclose anmounts and get the
ten busi ness days gone. But his happens.

| mean don't -- don't pick on the issue does
this happen or not. | mean, | think you got to get over

that and address the early trigger question.
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MR TOPCRCFF: Dal e Cantone.

MR CANTONE: W see it actually happening in
t he busi ness opportunity contacts where there's probably
even nore of an urgency on the part of the sales person
to close the deal. So it does happen. It nmay be rare,
but it certainly is possible.

MR TOPCRCFF: David Kauf mann.

MR KAUFMANN  Yeah. |, again, want to point
out that there may be a dichotony here at work between
nore sophi sticated franchi sees and | ess sophi sti cat ed
franchi sees, which | would urge the Commssion to be
aware of. (One of the problens we have with the |arger
franchi sors and | arger franchi sees are these franchi sees
saying why do | have to wait one day. You know, if
sonmebody is taking a license to put up a Hlton resort
and is going to be spending two or two hundred and fifty
mllion dollars to do so, the last thing they need is a
fraternalistically granted 14-day cooling off period. If
anything, they're riding curb on Hlton, not the other
way around.

So | would ask -- | know this sounds radi cal
and | see we're getting to exenptions |ater on, but
consi der again the sophisticated franchisors dealing with
sophi sticated sizeabl e franchi sees. MNaybe there should

be no early trigger and no waiting period such that if a
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di sclosure is given, assumng it is not exenpt, that
t hese sophisticated entities can sign on the next day.

W' ve had conplaints comng fromthem and the
H lton exanpl e happens to be on that point. It wasn't
the resort in Hawaii. |t happened to be a property in
W sconsin where the franchi see was saying why do | have
to wait two weeks. | want to take it in ny third
quarter. | want to wite the license fee in ny third
quarter. Wy do you nmake ne wait?

MR TCOPCROFF. M. Brooks.

MR BROKS. M suggestions with follow ng the
data is put it up on the site and if there is a current
docunment that's approved by all the States and it's a
current docunent, let himdowll oad it and print the
recei pt anytine he would like to. That gets the 14 days
running and that's under the control of franchising
pr ospect .

MR TOPCRCFF: (ne second. M. Unger, | had a
question that triggered a thought that | had in your
systemthat | forgot to ask before, and that is as |
under st and your proposal the franchi sor woul d know when
the receipt is answered, whatever, and the franchi sor
woul d know when the 14 days would run. But is there a
nmechanismto alert the prospect that now by pushing this

button you have 14 days to review this disclosure. |
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nmean, is there anything that gives the prospect the
i nport of what pushing that button is all about?

MR VAY: This is Dck Way. Qurrently the
system does not have any | anguage whi ch comuni cat es t hat
to the person filling out the receipt. However, it would
be a sinple thing to say right about that submt button,
you know, when you submt this docunment it has the
following effect. And for that natter we could either
quote the piece of the UFCC that tal ks about that or else
summari ze that right at that point so that when they hit
that submt button they, in fact, acknow edge that they
know they started the time period.

MR TOPORCFF: Because ot herw se what coul d
happen is the prospect goes on-line, goes through this
systemand then finds out, you know, gets the disclosure
docunment and says, oh, let ne sit onthis a while. 1"l
get back toit in a nonth. |'mgoing on vacation. And
then they cone back to it, o and behold, they find out
that the 14 days has el apsed.

MR KIRSCH They don't have to sign a
contract. They can always say no, |'mnot ready yet
typically. | mean, there are --

MR SIMON  They won't have the docunent for --
Neil Sinon -- for nore than 14 days. There's no magic to

14 days. That's just the mninumperiod. There's no
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nmaxi mum peri od.

G course, if you wait six nonths it may be
that there have been sone changes in the franchisor in
whi ch case you have to redisclose and we all face that
situation. But there's no nagi c whatsoever to that 14
days. It's a mninumperiod. There's no problemthat he
downl oads it, does the recei pt and goes on vacation for
t hree nont hs.

MR TOPORCFF: M. Brooks, did you have
anything to add?

MR BROKS: | just -- | just want to say
you' ve acconplished the process of delivering the
docunent and ensure yourself that you have a record of it
either electronically -- and even nore so than having a
password under any ot her scenario, you would have a | aw
that that would wind that particular E-nmail address,
accessed your server and downl oaded that particular file.
So there's no -- under each of those buttons that are
State specific files you know that each of those files is
downl oaded by a particular E-mail address.

MR VAY: Just to follow-- this is D ck Vay.
To foll owup on the comrents, M. Brooks. The server
records in tine stanps every access of every page on the
site. Not only does it do that, but unless the browser

is behind the fire wall, we can tell you the |IP address
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of the browser that did it and in nany cases their nane.

MR TCOPCRCFF:.  John Tifford.

MR TIFFCRD. | just want to make sure we
understand that basically the -- we have a rule that's
going to apply to every franchisor and every sale. |
think that we need to look at the rule in the context of
where it is -- what is the way that things go and where
are the opportunities and potentials for injuries before
we start incorporating additional burdens on franchisors
or anbi guous concepts.

Certainly we can probably think of a scenario
that woul d say whatever it is that we can find a way that
this could go wong just as you -- the experience of one
of the people who contacted the Commssion, but that is
absol utely atypical and should not be the driving force
in pronulgating the rule that every single franchisor
t hroughout the country needs to conply wth.

As a practical matter, the franchisors want to
get disclosure over as quickly as possible. They want to
hurry these sales. Franchisors don't spend the tine and
effort like this and | think that we need to | ook at the
vast majority of sales in determning what's the nost
appropriate rule. And in those contexts this is not the
ki nd of issue that comes up that requires any speci al

pr ot ecti ons.
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MR TCOPCRCOFF. M. Kauf nann.

MR KAUFMANN  Yeah. M/ comments seemto
engender a whole | ot of psychol ogi cal analysis which it
wasn't neant to at all. | want to nmake sure that ny
point is really understood by the Coonmssion. | think it
was, but just to nake sure.

Sophi sti cated franchi sees shoul d have the
ability to reduce or waive the waiting period altogether.

MR TCOPCROFF. [I'mgoing to interrupt you
because we're going to tal k about sophisticated --

MR KAUFMANN  No. This is not on the
exenptions. This is dealing with early trigger, Steve.

MR TOPCORCFF:  Ckay.

MR KAUFMANN  Ckay. There are cl asses of
franchisees -- let's take a Pizza Hut franchi see who has
55 restaurants and wants to pick up another five. The
franchisor will always give out a new UFQC even if it is
substantially the sane franchise offer. You al ways give
it out. It has the latest nunbers. |It's alnost |ike an
i nsurance docunent .

But in that circunstance and in nmany of the
circunstances with |arger franchisees, they don't want to
wait the 14 days. They have no interest. Everybody sits
around for two weeks because that's what the rule

currently says. And perhaps if we're addressing this
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i ssue maybe these types of nore sophisticated franchi see
transacti ons shoul d be considered as granting the
franchi see the ability to reduce or waive any waiting
peri od.

MR TOPORCFF: (kay. Any other discussion on
early trigger? To be honest with you, | don't know that
we need to really discuss just the 14 days because that
isreally pretty well addressed in the commrents and |
understand that the nyriads of doing away with the
literature and just focusing on 14 days.

But before we nove on, is there anybody that
would like to offer any comrent on that -- on that issue
of just having 14 business days as the trigger for
di scl osure?

Denni s.

MR WECZOREK: Just a quick comment. That
that would be the tinme period -- cooling off period is
really a -- is the primary nethod that's used in the
States. The first personal neeting standard that's used
is a purely Federal FTC analysis -- FTC requirenent.

Most of the States use ten business days or |ess and
that's what they use.

MR TCPCORCFF: Dal e Cantone, any comments on
that? O Joe Punturo? E ther one? 1Is that accurate?

MR CANTONE: | could honestly say that the
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i ssue has never come up on the first personal neeting in
the franchise context that |'"'maware. So just froma
practical standpoint, we do | ook at the ten business days
nore often than the first personal neeting in the
franchi se cont ext.

MR TOPCRCFF: (kay. W're going to nove on to
t he next issue on the agenda, which is co-branding. And
i n case anybody doesn't know what co-branding is, |
invite themto step outside the front door of this
Federal buil ding because there's a very good exanpl e of a
co-branded outlet right across the street, which if |
remenber correctly is Pizza Hut, KFC and Dunkin Donuts.
Ckay.

MALE VO CE: Roy Rogers.

MR TCOPCROFF. Well, | didn't see that one.

MALE VO CE: Wiere's the cardiologist's office?

MR TCOPCRCOFF:. | can't coment on that. | want
to nake this real, real sinple. People have expressed in
their comments concerns that the Conmssion is going to
get into sone area and regul ate and expand juri sdiction,
whatever. That is not our concern.

Qur concern is very limted and very focused.
And that is when the world was promnul gated, co-brandi ng
as far as | know didn't exist, but it does exist now

And as we were | ooking at new trends in the narketpl ace
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and technol ogi es, again one of the standard questions we
ask in the rule review, people brought to our attention
on that line -- 1've noticed the increase in co-branded
outl ets.

And we just want to nmake sure of two things.
That to the extent that there are disclosure obligations,
isit clear on the part of franchisors what they need to
do when they're offering or enter into co-branded
rel ationships. And the flip side of prospective
franchi sees, do they get the appropriate disclosures for
a co-branded outl et.

Now, | have to tell you that in the -- to be
honest and | believe in full disclosure, | don't think
that we've received any conplaints at all in this area
except with one exception where it happened to be a
co- branded rel ati onshi p, but what was conpl ai ned of had
nothing to do with co-branding. So it just happened to,
| think, if ny nenory serves nme correctly.

So this is not sonmething -- | don't want
everybody to be shocked and, you know, what in the world
is the Federal Trade Comm ssion doing here. That's not
it.

To the extent that there are issues where
there's anbiguity or disclosures are not clear on

co- brandi ng, we want to know about it. And one of the
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key issues that we are westling with and maybe there's
not a good answer is the following: | certainly
understand that co-branding conmes in all matter, shapes,
forms. There's |license agreenents, sub-license
agreenents, whatever. W're not tal king about that. So
let's nove themoff the table.

If arelationship is not currently covered by
the rule we are not seeking to put it in the rule just
because it has the nane co-branding onit. So that's not
on the table.

What we are concerned about is what is the
nature of co-branding? Is it -- and it doesn't
necessarily need to be choice A or choice B. It could be
a conbi nati on of the two.

I's co-branding or at |east the co-branding that
we're concerned about, is it -- if I'ma prospective
franchisee and I want to buy a co-branding outlet, amil
buyi ng franchi se A and the franchi sor nmust give ne
certain disclosures, and |I' mbuying franchise B and the
franchi sor has to give ne disclosures, or are we talking
about a unique creature that's really a C It's a conbo
deal that has its own costs, its own litigation, its own
terns and conditions, its own |list of franchisees, item
20 information, its own audited financials.

So in the broader sense what we're concerned
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about is if, in fact, what we're tal king about is a new

creature, a conbo creature C, and it does or shoul d have
separate distinct disclosures, are franchisors clear in

the kind of disclosures that are required.

So, Mark Kirsch is here who submtted a conmment
-- an extensive comment on the subject. So | really want
toopen it to himfirst for any coments that you m ght
have on this subject.

MR KIRSCH Mark Kirsch. In terns of what is
the nature of co-branding, it's not easily defined. It
does vary and the exanpl es just fromwal ki ng around New
York or any other city, it varies fromthe consuner's
point of view, what they see as co-branding, as well as
fromthe franchisor's point of view

I s co-branding two separate franchises? In
sone cases it is. Is it a conbo franchise? In some
cases it is. Is it a conbination in which one franchise
-- one brand is a franchise and one isn't? It's
possi bl e.

| don't want to rehash ny comments, but the
general statenent is that it is varied and it depends on
system-- fromsystemto system And even from one
systemto where they want to enter into a new narket, a
new arena, it may be a co-branded franchise, it may just

be sone really non-traditional site.
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M/ general comments were that | believe that
the UFQC guidelines it adequately reviewed did provide
sufficient informati on for prospective franchisees. The
one place where | can't say that for sure is that there
is not alot of true co-branded franchi ses where you have
A and B and there's a lot of history where A and B are
conbi ned together and sold as one -- as one franchise in
a conbo. You're creature C

The other things that | raised and | put on the
table is that a | ot of co-branding, however we define it,
is being done with |large and sophi sticated franchi sees.
Those sophi sticated co-branded franchi sees coul d be
anot her franchisor system It could be a multiple unit
operator within the system It could be another business
which is famliar with this, such as a conveni ence store
chai n whi ch understands food servi ce.

And that there -- the rationale for the rule
may not apply for these | arge and sophisticated
franchisees. | know it has been raised a couple timnes
today. It will be raised alittle bit later.

But our suggestion is that the GComm ssion
shoul d consi der expanding or clarifying the facts on
franchi se exenption, considering a sophisticated
franchi see exenption, and possi bly consi dering expansi on

or explanation of the controller systens requirenment or
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rul e because a lot of these co-branded franchise entities
which either are not relying to a |l arge degree on the
franchisor or the franchisor is not providing a
significant anount of the systens.

Those are ny general comments.

MR TCOPCROFF. | just want to go around the
roomand don't feel obligated to speak up if you have
really nothing to offer. But to the extent that we have
a | arge nunber of attorneys here who do represent
franchi se systens, sonme of which I amsure have either

counsel ed or drafted co-branding contracts or at |east

may be aware of the issues. | would just like to know
your thoughts. |Is this an area where there really needs
to be any Comm ssion guidance, clarity or whatever? [|'m

going to start wi th Dennis.

MR WECZOREK: Dennis Weczorek. | think at
this point the -- it would be premature to try to create
sone special rules for co-branding other than -- you
know, obviously | agree with Mark's position, there nay
be sonme ways to create or expand or clarify exenptions so
that there's nore of an ability to utilize those
exenptions in co-branding situations.

| don't see it as being a problemprinarily
because nost of -- the lion's share of the co-branding --

co- branded franchi sees are people who are | ess deserving

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025

177



© 00 N o o b~ w N Pk

N N N N NN P PR R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

178
-- who don't need the protections that the single unit
nom and pop franchi see woul d need necessarily. Usually
they are bigger operators and vari ables to protect
t hensel ves quite well.

But | will say froma disclosure standpoint
that if a franchisor enters into an extensive co-brandi ng
rel ati onship with another franchisor and they have
experience with that, they have a nunber of units
operating that way, they probably shoul d be talking about
hi gh-bred Cin their respective discl osure docunents.

And say that if I -- if | ama donut franchi se,
but I do a lot of co-branding deals with a hanburger
chain, then probably the initial investnment and various
other data in the circular should reflect that and say
that not only are we operating a donut franchise, but
we're al so operating this co-branding rel ati onshi p.

W' ve got a bunch of themaround the United States and
here's the disclosures that pertain to that rel ati onship.

MR TCOPCROFF:. Harol d Kest enbaum

MR KESTENBAUM Harold Kestenbaum [I'm in
fact, representing a conpany now that is doing that and
instead of creating a third disclosure docunent we're
basically taking their existing docunent and nmaki ng some
nodi fi cations and changes which reflect a potential --

co-branding situation in the investnent involved rather
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t han goi ng ahead and doi ng anot her book. It becones a
unw el dy, extensive, et cetera. And | think that the
di scl osures that we're providing are adequate and the
rule needs to --

So I'"'mnot sure that you need to create a third
di scl osure docunent when you can take the one that you
al ready have and nodify it to a degree that it is
acceptabl e by the admnistrative and by the rule.

MR TCOPCRCFF: M. Sinon.

MR SIMON | agree with all the comrents
before. | would note that oftentines it's not a
situation where a franchisor is offering sone conbination
of Aand B, but is taking existing franchisees in the
system and extending to theman additional opportunity to
take the co-brand into their existing store. So there's
a different issue there.

MR TOPORCFF: And do they get a disclosure
docunent fromthe second conpany in these instances?

MR SIMON It really depends on how t he dea
is done. Typically the franchisor of, as | say, Awll
provi ded them sone sort of additional disclosure docunent
with regard to the additional franchise that they may be
taking on. Sonetines it is the other franchisors
offering circulars, sonetines it's a uni que docunent.

There is not a lot of uniformty, but nor is
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there, | believe, any significant problemhere and that
may be, in part, because we are dealing with very
sophi sticated franchi sees and sophi sticated franchisors
for the nost part.

So in the situations in which -- on a new
franchi see, a new prospect -- let's say and it's
franchise A and that franchise may al so be offered the
opportunity for this other franchise, rather than giving
thema separate offering circular typically we handle it
through -- keeping it the same offering circular and
maybe sone footnotes or nmaybe sone additional tables. An
initial thing for item7, for instance, initia
i nvest nent .

But | have not had real difficulty using the
exi sting UFQC format to nmake those discl osures.

MR TOPCRCFF: M. Kauf mann.

MR KAUFMANN Ditto.

MR TOPCRCFF: M. Forseth.

MR FCORSETH There's only -- ditto with
everything el se that Dennis has said and a | ot of these
t hi ngs coul d be handl ed through exenption al ong w th what
Mar k sai d.

And one issue that | haven't heard di scussed
and whi ch kind of concerns ne as a franchi sor

representati ve where you have circunstances where
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franchisor A has its franchise and you have franchi sor B
who has their franchise and they're doing a joint
venture, and the concerns of the responsibility of
franchisor A the liability he takes on by delivering
franchisor's B his offering circul ar describing that --
whet her or not he's taking on a brokering role and nmaybe
woul d clarify that he does not necessarily have liability
with respect to disclosure prepared and provi ded by
franchisor B with respect to the joint arrangenent.

And there coul d be sone benefits there because
| think, you know, a franchisor may be entering into
t hese arrangenents, but he hasn't gone out and
i ndependent |y verified the disclosure prepared by
franchi sor B concerning those rel ationships and with the
joint several ability under the rule whether or not he is
"taking on a brokering role" and is hence, you know,
jointly and severally liable for msrepresentations by,
you know, franchisor B in his offering docunment or
om ssi ons.

MR TOPCRCFF: M. Tifford.

MR TIFFORD: Nothing to add that hasn't
al ready been sai d.

MR TCOPCROFF: kay. | want to give the
regul ators a chance --

M5. KEZIGS: | have sonething to say, too.
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MR TCOPCROFF. (kay. And then we'll get --

M. KEZIGS: | know you find that hard to
bel i eve, but --

MR TOPORCFF: Dale and/or Harold on this
I ssue.

MR KESTENBAUM | have nothing to say.

MR CANTONE: W haven't had too nany probl ens
on the issue of co-branding. W've had franchisors file
di scl osures and we really haven't had too many issues
withit.

MR TOPORCFF: (kay. Susan Kezi os.

M5. KEZICS: Two issues that | don't know if
the Comm ssion wants to | ook at, but we're hearing from
our nenbers on the issue of co-branding. Two different
t hi ngs.

Ohe is that the franchisees interchain or the
franchi sor nakes the determnation that they' re going to
strike a deal with another chain and co-brand. They'l
put a snmall entity inside an existing unit. There's the
probl em of encroachnent on the franchisees in both
chai ns.

So the franchi sees are saying well now | have
to deal wth -- | have this kiosk. 1'mselling bagels or
tacos or whatever it is in ny conveni ence store and now

I'min conpetition with fellow franchisees and | didn't
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intend to be in that business.

And the second issue is bringing in an extra
brand like that is precisely the strategy that a |l ot of
margi nal single brand franchi se systens are using to
support failing franchi sees.

SO you' ve got two issues there and that's what
we' re hearing fromour nenbers.

MR TOPORCFF: (kay. Anything else to add on
t he issue of co-branding.

MR KIRSCH | just want to respond. This is
Mark Kirsch. | want to respond to a coupl e conments.
Mark, first his comrent about brokers. Wat we have
suggested in a variety of situations, if you have a -- in
sone cases when you have a co-brand operation with two
franchisors A grants essentially a master |icense or
master franchise to B and then B goes out and offer both
brands to its franchi sees or other franchises. That's
not a problem

The situation -- that's a straight, if you
w | I, subfranchi se.

If A says to Blook, I want you to sell ny
franchi ses to your franchisees. It would work great. He
does, in ny view, becone a franchi se broker and has the
sane risk and obligation as any franchi se broker and

should know if A has an error in its franchise offering
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circular, what you should dois go -- say | can't -- |
don't offer that and vice versa.

On the issue of encroachnment, |I'mnot sure that
is particularly a disclosure issue as opposed to contract
i ssue when the systens when we've dealt w th when they
want to conbine, they | ook at prospective co-brandi ng
alliances or partners.

Vel |, one thing you do is you take out a nap
and you figure out where the overlap is. You |look at the
agreenents and you figure out what is restricted and what
is not restricted and | don't doubt that there can be
problens -- the issue is focus on it up front to see
whet her or not you can do it any nore so than if you want
toput amni unit close to a full service unit, whether
that's permtted under your franchi se agreenent.

But in essence sone of the things |I've heard --
suggest that we can take the basic UFQC gui del i nes,
follow themto describe your co-brandi ng operation, and
if you have sufficient information on item seven you can
put it as sufficient. |If you have an item 19 earni ngs
claimfor your general full service units and you're
of fering co-branding and say that item 19 doesn't apply
or if it does apply you have a separate one.

So there are ways to work around it.

MR TCPORCFF: Mark Forset h.
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MR FORSETH Yeah. | just -- so if you' ve got
franchisor B offering to franchisor's A franchi sees and
franchisor Ais doing the introduction, you go out and do
Equi fax search to ensure that all litigationis
appropriate disclosed in your offering circular for
franchisor B. Relying on franchisor B s representation
torelyingonit's offering circular and hopefully get an
i ndemmi fication agreenent back if there's an om ssion.

But outside of that | think you' re still in a
situation under the rules definition of a broker,
franchisor Ais jointly and severally liable for
omssions by franchisor Bin his offering circular. And
in some circunstances | think it's -- you know, it's just
-- if you could sonehow limt that liability I think it
woul d be a fair thing to do because | don't think you
need to inpose that liability under a franchisor or a
broker by sinply, you know, conducting an introduction to
their systemfor information that they didn't have
anything to do preparing.

It doesn't matter -- you know, if we're talking
about this, it's just a thought.

MR TOPCRCFF: No. It's a good point. Ckay.
Before we take a break we're going to briefly discuss the
i ssue of exenptions.

The primary exenption that -- or two actually
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t hat have been brought to our attention -- again
exenptions. There are two that have really been brought
to our attention. One is a sophisticated investor
exenption and the other is sonmething -- we'll just cal
it institutional buyer or institutional franchisee, which
| suppose is really a subset to be a sophisticated
pur chaser.

By way of exanple, Mark Forseth knows very wel |
that we have been havi ng several discussions about a
recent advisory opinion that nmarketing practices issued
involving a hospital that -- or hospital systens that
basi cally acquired what | would consider to be a
franchi se and whet her that nmakes the hospital a
franchi see purchaser for exposure purposes.

Putting aside the nerits fromnot that
particular issue, it does raise, at least in ny mnd, the
concern whet her we shoul d be targeting or whet her
disclosure is appropriate for large institutions |ike
hospital s that presunably have counsel -- sophisticated
counsel and really or not the ma and pa purchases or the
wor | d.

So let's take this together in terns of the
sophi sticated or institutional purchaser. Wat would be
the benefits or the di sadvantages of having that?

| just want to remnd people that this issue
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was addressed in the Mnneapolis conference that we had
and at that time one person in particular, named Dennis
Weczorek, comrented, and he's entitled to change his
mnd and we're not holding this against him but |
thought it was an interesting comment nonethel ess, said
nost franchisors do not just sell to sophisticated
institutions. Therefore, they' re going to have to have
di scl osure docunents anyway. So if we're going to have
to have di sclosure docunents, what's the disadvantage if
they give it to nomand pop people and they also give it
to the sophisticated folks. |Indeed the sophisticated
fol ks are probably going to ask for it. They know it
exists. They're probably going to ask for it.

So I'mgoing to go out of turn a little bit and
use ny facilitator's discretion and call on Dennis to
ei ther support or nodify his comrent in M nneapolis.

MR WECZOREK: | think ny cooments are taken
out of context. | think the comrent is an accurate one,
that nost franchisors will still have an offering
circular even if they are a hotel conpany that sells
| argely to sophisticated investors.

But | do think the exenption would be
wor t hwhi | e because often the sophisticated investor is
the investor that is also | ooking for very, very fast

action, a lot of changes, a |ot of novenent at the very
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end of the string. The five business day delivery rule
is often breached.

So | think -- no matter what | said the | ast
tinme, | think an exenption woul d be hel pful because those
situations will cone up where a sophisticated investor
will require that these -- the tine periods as a cooling
off periods largely becone irrel evant because they want
to nove very quickly.

MR TCOPCRCFF:.  Mark Forseth.

MR FORSETH As you know, we've spoken in a
| ot of correspondence back and forth in terns of finding
what constitutes the entire business, and | think if it
goes beyond just sophistication and experience in the
particul ar busi ness, but whether or not the risks,
because of the size of the prospective franchi see, not
necessarily experiencing any particular industry, merit
t hen havi ng, you know, disclosure concerning opportunity
and whether or not they can or not. As Dennis put it,
there's a |lot of novenent, there's a lot of negotiation.
Whet her or not it's necessary.

Qurrently the Comm ssion takes the position
that the assistance or control being exercised and
whet her that is, indeed, significant is determned based
on the business or function that is being |icensed or

franchised in this circunstance. And it is not, although
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you' re m sreadi ng what constitutes the entire busi ness
when one coul d consider that to be the entire business of
t he prospective franchi see, which mght nean in hospital
networ k ci rcunstance, you know, a massive business as
opposed to a significant assistance or significant
control relates to one particul ar aspect of the business
that's being |icensed.

And |'d be curious as to other people's
t houghts with regard to that.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN  I'msorry | didn't see this
raised inthe ANPRif it was. This is sonething that,
again, brings sone attention to the schi smbetween the
| arger and the smaller franchisees. Should I sit up
hi gher or just speak | ouder?

MR TOPCRCFF:  Speak | ouder.

MR KAUFMANN  Ckay. Again, I'msorry | didn't
see this raised in the ANPRif it was, but this again
draws attention to the schism between |arger and nore
experienced franchi sors and snal | er newconers.

H story has shown us and | think it is valid
today that abuses in the franchise field are frequently
commtted, nore fighting in the newer start-up
franchisors -- or let's say not even abuses, but |ess

fortunate consequences for franchisees result and
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governnental conplaints in the governnental action or
fields that incidents of abuse or unfortunate franchisee
experience as a result fromthe snmaller, |ess experience
franchi sors

|'ve always felt that the FTC rul e shoul d have
what many -- indeed, nost of the State franchise
adm ni stration di sclosure | aws have, which is an
exenption for, nunber one, sophisticated franchisors, and
nunber two, an exenption such as that afforded by
Illinois and California anongst, as well, the
sophi sti cated franchi sees.

Nunber three, the delineation that, for
i nstance, when any franchisor's licensing Marriott or is
l'icensing New York University Hospital in New York, you
know, to put in a cafeteria for Docks, that NYU Hospita
doesn't turn into a franchi see the sane as the standard
typical -- the typical franchisee we generally think of.

So in addition to the international | would
strongly urge the Coonmssion to | ook at a sophisticated
franchi sor exenption, a sophisticated franchi see
exenption and institutional nature of the franchi see,
including an entity like Marriott.

| know that ny brother -- will have to issue
opinion letters to large conpanies -- conme up wth new

projects. W always have to have this bifurcation in the
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opinions that if you do this with Marriott you' re not
controlling Marriott's business al though under the rule
you nmay be giving it advise, suggestions and so forth.

| think the Iist of what constitutes control or
assi stance under the FTC rule has to be very carefully
tailored to segregate Pizza Hut, let's say, giving advice
and suggestions to Marriott which is a behenoth versus
gi ving advi ce and suggestions to M. and Ms. Smth who
are newconers to the system

And | would ask for that -- | would ask for
that sensitivity to be brought to date on this issue.

MR TCOPCROFF. W have Susan Kezios and then
Dal e Cant one.

M5. KEZIGS: Are you tal king about institutiona
buyers of franchi ses?

MR TCPORCFF:  Yes

M5. KEZI G5 Ckay. Because we've had sone
experience with hospitals that want to buy a franchi se,
for exanple. And just because they're an institution
doesn't mean they have any greater know edge about
franchi sing or that they shoul d be | ooking out for, then
the ma and pa first time franchi se buyer.

So in that -- | mean, our experience has been
that those institutions need franchi se advice and counse

and they shouldn't be given an exenption just because
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they're a | arge buyer, just because they have a certain
net worth or whatever your perineters are to give that
exenption to an institutional buyer of a franchi se.

And a question | have for Dennis is how fast do
your |arge buyers want to nove? The deals happen within
| ess than ten days?

MR WECZOREK: Absolutely, yes. Sure.

M5. KEZIGS: Two days? Four days?

M. WECZOREK: Well, let me just give you an
exanple. In the hotel business there's often conpeting
franchisors and -- for the buyers business and they may

be bouncing offers off of each of themand trying to get
-- to get the best deal they can and then a franchisor --
you know, we've heard it repeatedly. You nean | have to
wait. | put ny offer on the table and I have to wait ten
busi ness days. And then the other franchisor cones in
and they better it.

So it's just a never ending cycle. So they
would like to do in a situation where they negoti at e,
they get a deal, they sign it that day and they're done
withit. That's pretty typical scenario.

MR TOPCRCFF: Dal e Cantone.

MR CANTONE: Yeah. | just want to clarify for
the record, Maryland is one of the States that have a

sophi sticated franchi sors, sophisticated franchi see
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institutional franchisee exenption. But in Maryland and
| suspect the other States it's an exenption from
registration requirenents. There's still a disclosure
requi renent, which is what we're tal king about in the
context of the rule review

| have had a situation in Maryland where a
truly large institutional franchisor was trying to do a
deal and wanted an exenption. |In Maryland we al so have a
mechani smkind of to grant an exenption for sonething
that's not specifically in any other category. And in
Maryland | can turn around a request for an exenption in
a matter of a week if it's something where that's that
tine sensitive.

The issue that | had in Maryland, it was a
| ongstandi ng deal that took several weeks. So | don't
know how common it is to have one of those deals where
tine is that much of the essence.

MR TCOPCRCOFF:.  Keith Anderson.

MR ANDERSON A quick question for you, Dale.

MR CANTONE: Yeah

MR ANDERSON So even if it's sophisticated
franchi sor, sophisticated franchi see, they have to
di scl ose and there's a waiting period or just they have
to disclose? Dave Kaufrmann's point was yeah, have them

give the disclosure -- at least as | understood it. Have
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themgive the form but don't require 14 days.

MR CANTONE: There's a disclosure requirenent
and a waiting period. W could, if we wanted to, take
the position that we wouldn't take action if they didn't
do that, but that's a different issue. | nean, in
general the exenptions are built -- these are exenptions
fromthe registrational requirenents only.

MR TCOPCRCFF:.  John Tifford.

MR TIFFORD: Just -- secondly in terns of
Susan, just to respond to you and to foll ow up on what
Denni s says, not only do you have the issue of ten-day
rule, but you also have the situation of the five day
rule of a conpleted contract.

It's people -- in these transactions you are
negotiating at the tine you re signing the agreenent and
oftentimes even after you signed it you' re stil
negotiating. And it just doesn't work in a realistic way
that you can just feel that everybody's got the deal set
in stone and they all take a break for five days.
Cenerally you just want to get sone sleep, if that al one.
It may be worth it for all the work that you' ve done, but
it just isn't realistic in the context of these kinds of
oper ati ons.

MR TCOPCRCFF:.  Mark Forseth.

MR FCORSETH Well, your point is well taken
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that in certain circunstances just because soneone is a
large institutional investor they mght not have
experience in a particular business. But in those kinds
of circunstances, in securities and in every other
i nvestnent vehicle and even under the Maryl and Rul es you
can sell to institutions where there is no disclosure. If
it's a bank or financing institution, no disclosure is
required.

VW' re tal king about requiring a business to
prepare an offering circular when it is dealing with
entities that have a sophisticated battery of |awers who
ask for insurance certificates, who ask for
i ndemmi fications, who ask for everything up the ying-yang
and negotiate the contract, you know, eight ways from
Sunday, and you're asking this person then to go to the
expense to prepare an offering circular that isn't even
going to renotely reflect what the ultinmate deal is going
tolook like. And it's a waste of noney.

And there are certain circunstances where a
di sclosure is just inappropriate and unnecessary for the
person's protection.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN  Just so it is clear. M.
Anderson, | was not suggesting that franchisors dealing

wi th sophisticated franchi sees give disclosure for these
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types that won't be relieved fromthe obligation of the
14-day rul e.

The point of fact there are many instances
where large franchisors dealing with |arge franchi sees
gi ve out discl osure docunents and do not hing but bring
hurdles to the other side. And we're thinking again --
and Dennis raised it, but | think if a very |arge guest
lodging facility license as to why hundreds of mllions
of dollars would be invested, review ng the docunent, you
know, we use this and we use franchi see -- renarks that
we know that we neans you and you neans us, and we al so
see here an investnent, you know, for a 50-unit facility
out by the airport. Now let's talk about our deal.

So really what happens is the range of prices
vary qui ckly gets disregarded. The range of investnent
and so forth. Because these deals are so carefully
tailored and the batteries of |awers on the other side
are so highly paid and so expertised, that handi ng over
t he docunment does very little for them It does very
little for them They know the questions that they want
answer ed.

And so what |'msaying in dealing with
transactions -- very experienced parties in a book that
really is geared nore for nomand pop because of what the

Statutes require us to set forth.
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The di scl osure in those instances neans very
little. 1t means not hi ng.

MR ANDERSON  Ckay. Let me ask anot her
question. Keith Anderson.

| magi ne that we waive the waiting period, but
still require that we hand over the book. There nay be a
little benefit there, but is there still a cost?

MR KAUFMANN  It's a mnor cost. | wouldn't
have a problemw th that. You know, a great -- 1'd
rather see it -- 1'd rather see us be relieved from any
regul ation. W have -- we have in franchising so many
regul ations and it extends right here to the Federal
gover nnent .

If you | ook at a cup of coffee from Starbucks
it's an expense here. The Federal cafeteria that says
careful the beverage you' re about to enjoy is extrenely
hot. Everybody around the table knows the case of Stella
Li ebeck versus McDonald's. It cost MDonal d' s | oads of
noney and they give the woman a settlenent for a cup of
coffee. She put it between her thighs and went driving
down the hi ghway and conpl ai ned - -

SO -- to the extent that we can --

MR TCOPCRCFF:. It's not a franchise regul ation.

MR KAUFMANN  No. No. But down there --

(I naudi bl e voi ces.)
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MR TOPCRCFF: Federal Tort Conm ssion.

MR KAUFMANN  What |'msaying is franchisors
have so much to do with that. Yes, naybe the cost -- the
rental cost wouldn't be so great. But if we could be
relieved fromit that's one |l ess thing we have to dea
wi t h.

MR TOPCRCFF: Mark Forseth and then Mark.

MR FORSETH There's sone excel | ent exanpl es
if you look in the securities fund. You also |ook at the
State of Washi ngton, which has a sophisticated franchi see
exenption which exenpts the franchi sor fromdisclosure --
based on a mllion dollars net worth exclusive of
househol d properties, anenities. O if you have incone
-- expected incorme of $200,000 a year.

| mean, these people can -- they can go out and
hire Skadden, Arps and represent thenselves. They don't
need your protection.

MR KAUFMANN  Not on $200, 000.

MR FORSETH  Yeah.

MR TOPCRCFF: Mark Kirsch.

MR KIRSCH | think what's inportant is if
you're going -- if the Conmssion is going to consider
these sorts of exenptions, |ook at whether it's the
exenption fromthe disclosure, giving it out at all, or

having it be tailored precisely to the rules. | think
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that in sone of the large transactions and whether it's a
huge and sophi sticated conpany |ike Marriott or it's
sinply a conpany, which is, you know, a hospital that has
resources to hire an attorney.

Basically what I'mtrying to suggest is
creating a safe harbor so that the franchisor, which is
granting this franchise, which is clearly not a typica
ot her business, is giving out a docunent. You don't have
to worry about either the State comng back or a
franchi see who has the know edge to dig up what the
busi ness is about, what the investnent is about, com ng
back and say well, | didn't get an appropriate docunent
because you didn't tell ne about such and such initem?7.

And | think if you consider sone sort of safe
harbor, that's really what | think a |ot of franchisors
nmade feel confortable wth.

MR TOPCROFF: kay. | would suggest this. A
nunber of people, as | nentioned John Tifford s comrent
in particular, raised this issue of exenptions, basically
saying this is what the Comm ssion shoul d adopt, but
there's very little focus on what the definition of
sophi sticated should be of institutional, investor, what
have you

So | would appreciate it if anybody is

interested in this subject to suppl enent their comrents
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giving us much nore specific direction. |[If you point us
in the direction of specific State Statutes and i ncl ude
t he | anguage, that woul d be hel pful, because | don't know
in our office whether we necessarily have access to those
Statutes or not. But whatever you coul d provide by way
of definitions where you see sonet hing tangible, that
woul d be hel pful .

Wth that we're going to take a break for one
second. But before we do that, an announcenent or a
request from David Kaufmann. As we nentioned the
invitations to a reception this evening and David just
needs to know how many peopl e plan on attendi ng because
he's arranging for our transportation.

So during our break, and again everybody in the
roomis certainly welcone, as | understand it.
Absol utel y, Dave says.

MR KAUFMANN  It's not ny reception. New York
State Bar Associ ation.

MR TCOPCROFF.  New York State Bar Association.

MALE VO CE: So, David, that's what you need to
count, how nmany subway tokens?

MR TOPORCFF: W're going to break for 15
m nut es.

(A brief break was taken.)

MR TCOPCRCFF. Before we begin with the | ast
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itemon the agenda, which is alternatives to | aw
enforcenent, | just want to nmake sure that everybody who
may be seated in the audience today is aware that there
is the opportunity to offer statements on the record at
the end if you so wish. And again | want to remnd
people that Myra and | will be here tonorrow in the same
room 9:00 to 3:00, to take additional statenments from
nmenbers of the public.

So just for the record, a show of hands, if
any. |s anybody interested in naking a statenment on the
record? MNone. Ckay.

Alternatives to | aw enforcenent. Let ne give a
little bit of background where this issue cones from
This is not your typical disclosure, rule, issue. e
second.

This issue of alternatives to | aw enforcenent
cones about in a fewways. First off, as stated in the
ANPR, there are executive orders fromthe Wite House,
part of reinventing government, that require agencies,

i ncluding the Federal Trade Conm ssion, to consider ways
to reduce civil penalties, regulatory burdens, what have
you, on business. And certainly that woul d incl ude
franchi sors and the admnistration of our franchise

pr ogr am

There's another reason why this is on the
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agenda and that is the -- what we call at the Conm ssion,
SBREFA, which stands for the Small Busi ness Regul atory
Enf orcenent Fairness Act of 1996.

This Act was the outgrowth of the Wite House
Conf erence on snal |l business, which nade reconmendati ons
to the Congress and one of the recommendations was, in a
nutshel |, get governnent, big governnent, off our back if
possi bl e.

So Congress, as part of the contract on
Anerica, passed the Small Busi ness Regul at ory Enforcenent
Fai rness Act of 1996 which, in a nutshell, does somewhat
simlar -- simlarly to the Executive Oders and that
requires us, the Federal Trade Comm ssion as well as
ot her agencies, again, to consider ways to reduce civil
penal ties or waive civil penalties on small businesses
and certainly that would include snall business
franchisors. And, in fact, it may very well be that many
of -- 1 don't want to quantify it per se, but many of the
conplaints that we receive it's possible that those are
smal | -- what woul d be considered snall business
franchi sors

S0 because of those policies and Conm ssion
policy generally of trying to see where we can have a
nore positive effect in alternatives to | aw enforcenent,

this issue is very nuch on the agenda.

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025

202



© 00 N o o b~ w N Pk

N N N N NN P PR R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

203

I n the advance notice of proposed -- advanced
noti ce of proposed rul e nmaki ng, we ask for comrents and
proposal s on possible prograns to reduce rates of
penal ties. W ask questions |ike when would it be
appropriate and when not ?

I n response we received one comment, which is
comrent 26, fromthe National Franchise Mediation
Program As far as |'maware to date, that is the only
programor proposal that has been submtted to address
this issue.

| want to nake it also clear that what we are
tal king about or contenplating is not industry self
regul ation. Sone people have called ne or reporters have
witten that sonehow t he Comm ssion has been turning over
the regul ation of franchising to the industry -- to the
franchi se industry and that's not what we're tal king
about. There is a distinction between self regul ation
and i ndustry prograns or industry support in hel ping us
enforce our rule.

Self regulation, as | understand it, as
typically the case, the Conm ssion or whatever the
regul atory body involves says |'mout of this. Industry,
you devel op prograns, you nonitor, you get your people's
act together. W are not contenpl ating such a nove.

What we are contenplating is help in enforcing
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our rule. It has been brought to our attention many
times by franchi sees, by the AFA and others, that perhaps
our | aw enforcenent programis nmaybe |ax. W could
debate that or not. That's not the issue.

Qur concern is that we address viol ations out
there in the best way that we can given our limted
resources and resources are |imted.

So one avenue is to develop partnerships with
other groups that could help us out in this field. And
again that's what the National Franchi se Mediation
Program at |east that cane to our attention, seeks to
do.

Comments on this proposal vary. There are many
people -- many of the commentors have supported it in
whole and in part. There are others that raised
qguestions about how it could be inplenmented in practice.
And | have ny own questi ons.

Before we go into the specific proposal, | just
want to give anybody an opportunity to bring us up to
date. Are there any other proposals? Are there any
other factors that we should consider? |If not, then
we'll use for the basis of the discussion this National
Franchi se Mediation Program So I'mgoing to open it up
to the floor.

No. Ckay. Then we're going to focus on the
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specific proposal. And | certainly have a nunber of
questi ons.

The first question that |'mgoing to address is
the proposal says that it will address -- that this
medi ati on programw || address technical violations or
mnor or technical violations of the rule. So an obvious
question is what is a technical or mnor violation? $So
' msure opinions vary on this one.

Al ong the sane |ines, should the Comm ssion or
staff or what have you in devel opi ng this proposal
consider itemzing very specifically which itens of
di scl osure woul d be considered mnor, which one would be
consi dered technical, so that the whole comunity,
franchi sor or franchi see or anybody el se who has an
interest in this, will know very clearly up front what
this proposal seens to address.

So on either of those issues, what's technica
or mnor or should we define it nore specifically? Any
comment s?

Davi d Kauf mann.

MR KAUFMANN  Let me just say I'mhere in lieu
of three people who wanted to be here on behal f of the
Nati onal Franchi se Medi ation Program but couldn't.

Those three people are Lowell D xon of MDonald' s, day

Smal |l of Pizza Hut and KFC, and M chael Davis of
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Sout hl and, all of whomare scattered across the country
today. So they asked ne to speak on their behalf.

The proposal as originally submtted by the
Nati onal Franchi se Medi ation Programto the Comm ssion
suggests that mnor violations be referred to the NFWP,
which is the acronymfor National Franchise Mediation
Program and gives sone exanples, but it is not neant to
be all enbracing in the exanples it gives.

The types of violations we're tal king about is
failing, for instance, to list a new officer or perhaps a
new Vi ce President of a franchise, or perhaps its failing
to note a change in the Vice President of a franchi se.

Anot her type of mnor violation -- a technica
violation which is addressed is the failure to have the
list of franchisees set forth in item20 be 100 percent
accurate. Maybe two are left off here and two ol d ones
who are now no |longer current, just are listed as
current, while three that were termnated four years ago
are still listed there as being termnated over the past
three years. These are the nost mnor types of
vi ol ati ons.

The nore significant types of violations which
still would like prove to the Comm ssion to be relatively
m nor woul d enbrace such things as failure to anend a

di scl osure docunent follow ng material change when the
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materi al change doesn't inpact the overall disclosure
given with respect to the franchisee, although it is not
-- although it beyond doubt that the change is material
as the termnaterial is defined legally. It being
understood that sonetines there is a distinction to be
drawn between the legal definition of the termmnateri al
and the real life definition according to that term

In setting forth those instances of what we
call mnor or technical rule infractions, the NFMP was
careful to keep a very elastic doctrine seeking to work
with the Commssion to the extent the Comm ssi on want ed
to work with the NPFMP. This is the --

The NFMP, for those of you who don't know, is
an organi zation that bel onging to which are sonme of the
nation's forenost franchisors, MDonald s, Mdas, Pizza
Hut, Taco Bell, Seven-E even, Wndy's, Jack in the Box,
Holiday Inn, Jiffy Lube, KFC, Burger King, Barbie's,
Baski n Robbi ns.

They realized a long tinme ago that conflict in
franchi sing was proving destructive to both parties and
that nediation seened to be the way to go. These
franchisors commtted to nediate with any franchi see that
had a dispute and wished to nediate in turn.

Through the end of July, 1997, the | atest

period of which figures are available, we were told of
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101 natters submtted to the NFMP. There are sone 30 odd
matters still pending. Sixty-seven natters were cl osed.
O those 67 matters that have been cl osed, 61 were cl osed
successful ly, meaning that each party wal ked anay with a
settlenent that he, she or it felt was proper and that,
of course, reflects a resolution rate -- a favorable
resolution rate of 90 percent.

The di sputes that the NFMP has heard -- the
best preponderance of them by the way, deal with a hot
button topic of the franchi se nanely encroachnent. A
nunber dealt w th under-reporting of sales or other
financial violations of the franchise agreenent. And yet
ot her subjects of these disputes involved the rights of
the franchi see termnation issues, non-renewal s of
franchi ses, mscel | aneous viol ati ons of franchise
agreenent and things related to the purchase of the
franchi se to begin with.

Franchi sors, especially the |arger ones,
understand that the acrinony engendered by litigation and
confrontation or arbitration proceedings is unhealthy al
around. Franchi sees on the other hand understand t hat
the expense of litigation at the time, the acrinony and
the perversion of the everyday responsibilities of
operating their units are simlarly destructive to their

interest, and so far all involved seemto have been very
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pl eased. Certainly franchi sors have and the 90 percent
of franchi sees who received settlenents, they deened
acceptable to them seened very favorably disposed to the
NFMP and how it has been working to date.

Ve will not, as | said before, put any cat or
bound ot her than that which the Conm ssion w shes to
pl ace on the role that the NFMP could play to assist the
Commssion. | wll avoid the termself-regulation, but I
wll note that the NFMP proposal stens fromtwo prior
gover nnent al and quasi - gover nnent al progr ans.

The first the FTCis intinmately famliar with
and that is the Funeral Rule Ofender's Program That is
the program as nost of us know, the FTC has a funeral
rule which requires funeral homes to disclose to their
consuners what services they can get at which prices, al
to avoid fee gouging at one of the nost vul nerable tines
inlife.

| note that as of January 22, 1997, the FTC
issued a release pointing out that there was a dramatic
increase in conpliance with the FTC s funeral rule
follow ng inplenmentation of the Funeral Rule that was
programmed. In fact, out of 239 funeral hones visited in
1996, only 26 were found to be in violation. That
percentage, of course, is alittle bit over 10 percent.

That is a stalwartly figure considering that
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until recently, again according to the Comm ssion, that
one prior survey showed only 36 percent of homes exam ned
for conpliance with the Funeral Rule. So the Funera
Rul e defender's programwhich is fairly simlar in
certain respects to the NFMP subm ssion, seens to have
had its intended salutary effect. The Funeral Rule
G fender's Program wi thout going into great detail, also
calls upon an industry group to admni ster education to
its menbers who are in violation. Conpliance training to
its menbers and calls for the paynent of penalties.

The deci sion here, of course, is not only would
the NFMP under its proposal dealing with errant
franchi sors by admni stering very broad conpliance
retraining that would call for in-house sem nars taking
up a period of days, the preparation of nmanuals for the
franchi sor in question that contain directives, check
lists and so forth, but continuing oversight of the
franchi sors ongoi ng di scl osure and i ndeed spot checks of
the franchisor to nake sure that disclosure is nmade or
amended -- once required to be nade or anmended.

In addition, the NFMP proposal would -- calls
for the franchi sor involved and the process woul d be
voluntary. Essentially the way it would work is the
Comm ssi on woul d suggest to a franchi sor that had been

found to have commtted a violation of the rule, that it
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had a choice. It could proceed as a target of an FTC
enforcement action or it could be referred to the NFWP.

If referred to the NFMP, the conpliance retraining kicks
in. The client retraining frankly woul d be conducted by
many of the lawers sitting around this table with the
forenost authority as the area franchise law. In
addition, the franchisor in question would have to agree
to subject itself to nmediation with any franchi see who is
del eteriously affected.

So if there's a technical violation and the
franchi see or group of franchisees or all of the
franchi sees say | ook, this costs ne noney as a direct and
proximate result, this violation of the FTC franchi se
rule, | believe |I'mdue sone noney. Then the nmenber of
the franchisor -- I"'msorry. Then the referred
franchi sor and the franchi see woul d nedi ate. The
franchi sor woul d have no choice. That's one of the
conditions of being referred to the NFMP.

Medi ati on, of course, does not guarantee any
results. It's not arbitration. There's no final
determnation of any claim But if a franchi see who has
gone through the nedi ati on process suggests that the
i ssue has not been resolved to his or her satisfaction,

t hen none of the NFMP proposal -- pardon ne. That

franchi see should be permtted to petition the FTC to
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reviewthe alleged -- to re-reviewthe alleged FTC rul e
infraction. So there would be sone degree of pressure
brought -- through that el enment of the NFMP proposal .

MR TOPORCFF: (kay. Let nme interrupt just a
second.

MR KAUFMANNE  Sure.

MR TCOPCROFF:. | just have a few questions.
According to the proposal or if not the witten proposa
or at least the thinking of the fol ks who are going to
put it together, is there any consideration given to the
paynment of the civil penalty -- reduced civil penalty?

MR KAUFMANN  The notion here as originally
contenpl ated was to reduce, if not elimnate, altogether
a civil penalty or have a token civil penalty because the
franchisor in question is going to have to pay for the
illustrious |awers around this table who engage in the
conpl i ance retraining, conpliance oversight, UQCC
checki ng and rechecking and so forth over a period of
tine.

Nobody around this table is expected to do this
on a pro bono basis and so there will be nonies invol ved.
And second the nediation fees again are not
insignificant. This is mediators who serve the Nationa
Franchi se Medi ation Programare highly skilled, highly

decorated veterans, as it were. |If you |ook through the
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list of mediators for the NFMP you will recogni ze in each
region of the country sone of the forenost practitioners

in those regions and so their fees have to be paid as

wel | .

MR TOPOROFF:  Ckay.

MR KAUFMANN  But the NFMP is an open
oper ati on.

MR TOPCRCFF: MNow, is -- if the Conm ssion
were to refer a nmatter to this -- whatever body handl es
this. |Is that considered -- should that be considered an

agency action that woul d have to be disclosed in a
subsequent di scl osure docunent ?

MR KAUFMANN  No. Al the attractions to a
franchisee -- the attraction to a franchisee is clear.
The ability for the first to have sonme avenue of redress
directly as a result of a violation of the FTC franchi se
rule. Everybody here understanding there is no proper
right of action for a violation of the FTC franchi se
rul e.

The attraction to the franchisor is nunber one,
the ability to sidestep an FTC enforcenent action wth
the possibility of a $10,000 per violation against it.
Nunber two, the publicity of attendi ng those enforcenent
actions. And nunber three, the disclosure required by

t hose enforcenent actions.
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Again what we're dealing with here, at |east
initially, are some of the |lower |evel mnor or technica
violations that a franchisor can coomt. So the NFMP,
again, is open to discussion. That disclosure is the way
to go on those.

MR TOPORCFF:  Anot her question | had is
attached to the proposal is a list of najor franchises.

MR KAUFMANN R ght.

MR TCOPCROFF.  What happens if the violations
commtted by one of the nenbers of the list, if you refer
themto the nediation program isn't there a conflict of
i nterest because basically you' re sending the violator or
alleged violator to the programthat that violator is
part of? |Is there any consideration to conflicts of
interest?

MR KAUFMANN  There's been great
consideration. The answer is we don't see a conflict of
interest. If the errant franchi sor happens to be a
nmenber of the NFMP, then the errant franchisor is going
to have to subject hinself to the same retraining and
nmedi ati on obligations as any other franchisor.

This is not an issue that's new here in the
United States. | nentioned that this programhad two
geneses, as it were. ne was the Funeral Rule Ofender's

Program but actually the original genesis was the
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Securities and Exchange Act of 1934. Prior to that tine
the States and then the Federal governnment regul ate --
the often sale of securities in this country directly.

But there cane a time follow ng the great
depression that the Federal governnents need to protect
the investing public and to make confidence in our
nati onal market systemon the one hand and the need of
the securities nmarkets to be as free of regul ation as
possi bl e on the other hand gave rise to a hybrid where
begi nning in 1934 and continuing to this day the
securities corporate dealers of this country, by and
| arge, regul ate thensel ves under the auspices of what are
called SRO Self Regulatory Organizations, which for
those not famliar with securities jargon, nost of you
are, happen to be the New York Stock Exchange, the
Anerican Stock Exchange and the National Association of
Securities Dealers.

In a previous life | served as Drectory of
Legal Regul atory Policy Provision of the Arerican Stock
Exchange and true it is that in 1930 fol ks were sayi ng
how can the securities industry possibly police itself.
The answer is with a vengeance because the greater -- the
effectiveness of itself policing the nore effectively it
can forestall and elimnate governnental intervention

that mght not be quite as healthy.
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In fact, I will note two things. Not only do
t he exchanges discipline their forenost nenbers, floor
traders for Merrill Lynch, floor traders of Bear Sterans,
and so forth and so on. In fact disciplining them
includes referring themto the SEC and even to the
Department of Justice on occasion.

But the exchanges each maintain an arbitration
bar through which custoners can, and indeed under the
Suprene Court ruling in 1987, nust bring their clains
agai nst corporate dealers. So you can say to yourself
how can thi s happen, you know, an exchange whose
menber ship includes Merrill Lynch, Bear Sterans, Paine
Wbber and so forth, how can they possibly have an
arbitration forumthat's neutral.

The answer is as of 19 -- as of the latest GAO
study of this area conducted in 1992, arbitrators deci ded
in favor of investors in 59 percent of the cases in which
investors filed clains against their brokers.

So it has worked quite well. The SEC just | ast
year under Arthur Levin, who | worked under when he was
Chai rman of the American Stock Exchange, al so has
acquired great neutrality of arbitrators, the fairness of
the arbitration proceedi ngs conducted by this nation's
security exchanges and has found them by and | arge,

quite safe and sound for investors to participate in.
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Simlarly here, whether it's a -- whether the franchi sor
is a menber of the NFMP or not, we intend to have ful
process appli ed.

MR TCOPCROFF:  What happens if inthis
nmonitoring training stage the franchisor violates the
rule in some respect or doesn't -- or fails to correct
the initial violation, what obligation would there be or
should there be on the part of Neil Sinon or Dennis
Weczorek or whoever the person is who i s working for
this organi zation who is going to do the retraining to
report that information back to the Federal Trade
Comm ssi on?

MR KAUFMANN  That's a good question.

MR TCOPCROFF: How is that handl ed?

MR KAUFMANN  That's a good question. 1'l]
have to take it up with the NFMP nenbers. | woul d hazard
that one possibility of this would be the conpliance --
if it's known the conpliance retraining i s not being
adhered to then we can sinply report to the Comm ssion
that the NFMP is unable to fulfill its function in this
regard

The FTC is never giving up jurisdiction by
referring -- franchisor to the NFMP. And so an early
termnation of the NFMP s duties and responsibilities and

oversight here could result in the Comm ssion retaining
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its powers and, | suppose, noving appropriately.

MR TCOPCROFF:  Now, for the nediation program
who is the nediator? How is that person sel ected?

MR KAUFMANN.  These are neutrals -- these are
neutrals. The National Franchise Mediation Programis
adm ni stered by an entity here in New York Gty called
the Center for Public Resources. This is one of a
l[imted nunber of nationally, in fact, internationally
recogni zed ADRO, Alternative D spute Resol ution
O ganizations. |It's not as |arge as the AAA but anong
| arge commercial enterprises it has a slightly better
reput ati on.

I ndi spute -- Jans Indispute is another one that
we're all famliar with. The nediators are sel ected by
CPR, not by the -- not by the franchi sor nmenbers of the
NFMP.  The nedi ators are sel ected based on, again, the
qualifications of sinple experience, standing in the
community, a nunber of years of practice and so forth.
They feature a nunber of retired judges, retired
attorneys, active attorneys. W have to go through
extensive conflict checks before they can sit in on a
medi at i on.

MR TOPORCFF: Has any thought been given to
nodel i ng the medi ati on program sonmewhat after the

prograns that auto nmanufacturers have for hearing
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warranty disputes? And I'Il give you a little bit of
background in case you're not famliar.

Ford, for exanple, and Chrysler, nost of the
maj or aut o deal ers have consumer appeal s grievance or
they call it sonething el se that neet periodically
t hroughout the country. And usually what happens is a
claimis submtted and again the focus is usually on
warranty issues.

But the people that hear the claimare usually
a panel of typically three people, although it could be
nore, and usually there is a manufacturer or deal er
representative who is usually a neutral, whichis a
menber of the commttee sonetinmes -- in many instances, a
retiree. And then there's usually a consumer advocate.

In Maryland, for exanple, there mght be sonmebody
from Mont gonery County D vision of Consuner Affairs.

So could there be sone kind of mediation
programwhere let's say there's a franchi sor
representative, the neutral, and a franchi see
representative to hear whatever the claimis so that
there is nore or better assurance of val ance?

MR KAUFMANN  That was consi dered and
explicitly rejected. Part of these nediations is to have
a conplete neutral. And the problemyou have in

distributing -- let ne take -- let ne go back to the area
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of securities arbitration again, which best mrrors what
it is we're tal king about.

In securities arbitration, the constitution of
the New York Stock Exchange and the American Stock
Exchange, as well as the NASD, calls for different types
of panels to hear different types dispute. If it's a
custoner dispute they'll generally have two public
menbers versus one that is called industry nenbers on a
three-person arbitration panel or three and two if the
claimis very |arge.

Then al so sone disputes it is the so-called
public arbitrator proven public because it's a | awer who
does securities work and he may have worked in the past
for Merrill Lynch, so isn't he obviously bias in favor of
Merrill Lynch. W thought it was best to avoid any
appear ance of possible inpropriety.

If | put -- you know, any franchi see advocate
on -- you know, Susan Kezi os, and perhaps she woul d be
wel | grounded to do so, nmay object and say well that's
really a captive franchisee. And to put sonebody there
froma franchi see who has 250 fast food restaurants and
is also a franchisor itself, that's not really a
franchi see representative.

Ve wanted to avoid those very types of disputes

going in and that's why we wanted to go with a panel of
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neutral -- strict neutrals selected by an objective
entity that selects themoutside of any NFMP agents.
They are told -- the -- is told we want a panel of
neutral s, absolute neutrals of high qualification. You
screen them you select them Ckay. But at the end of
the day we're trying to avoid -- franchisor or franchisee
or sonebody sitting the mddle. W explicitly want to
avoi d that.

MR TCPORCFF: Were woul d these nedi ati ons be

hear d?

MR KAUFMANN  Around the country. The Center
for Public Resources has -- | forget how many there are
frankly. | think there is seven or eight.

MR TCOPCRCFF.  Any thought given to hol di ng
themin the franchisee's either State of residence or at
a site selected by the franchi see so that we avoid venue
types of issues?

MR KAUFMANN  Not yet. W haven't gotten down
tothat fine tuning yet. W were waiting to go through
this process. W're waiting also on certain
organi zational things on our end. At the end of the day,
however, it was always contenplated -- let ne tell you
what was not contenplated. It was not contenpl ated that
franchi sees fromaround the country woul d have to drag

their behinds to New York Gty, let's say, to have these
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medi at i ons conduct ed.
VW knew they were going to be conducted in each
of the regions in which the franchi see was situated.
After that we haven't fine tuned it. Should we go to the

State? Should we go to the city? Should we go to the

bl ock?

And when | say we, again |I'mnot speaking for
nyself. | do not sit on any governing commttee at the
NFMP.

MR TCOPCROFF: No. | appreciate that.

MR KAUFMANN  I'ma | awyer who works for the
NFMP.  |'mspeaking for Aay Small, Pizza Hut, Lowel

D xon at McDonal d's, and M ke Davis of Southl and.

MR TCOPCRCFF:. | think there's an issue that
you mght want to consider to the extent that if the
Federal Trade Conm ssion that would be referring these
matters to the extent that franchi sees have the option of
going to nediation, | nmean it's not something that they
had necessarily asked for, and | think to nmake it as easy
as possible and not to put in yet another system or
process that they have to go through that mght require
themto pick up and, |like you said, and nove -- travel to
New York or wherever. | think that that's a concern.

MR KAUFMANN  Under st ood.

MR TCOPCROFF. So that's a fact that you m ght
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want to think about.

Before | go around the table and ask peopl e
what ot her additional questions, comrents they mght have
on the proposal, I want to just probe a little bit.

Where do you think it would be inappropriate, what
ci rcunst ances woul d be inappropriate for the Conm ssion
torefer a matter to this particul ar progran®

MR KAUFMANN  There's an expression baby feet,
baby steps. | think, just has happened with the
Securities Industry in the 1930s, this notion of the
industry policing itself for the betterment of
franchi sors and franchi sees and their joint desire at the
times, and | don't mean to offend anybody, defend al
governnent regulation. There's one that shoul d begin
with a mnor or technical rule infraction and of course
what is mnor or technical subject to much, much
di scussi on.

But after that it depends on experience, how
the Commssion views it, how the NFMP experience turns
out to be. The NFMP, itself, has placed no cap onits
capabilities going forward. It did not design this
programwith the idea that this is all we're going to do.
Don't call us about anything nore.

To the contrary, the najor franchisors who

constitute the vast preponderance of NFMP nenbers are
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wlling to undertake any activity to further the interest
of franchising, either franchisor or franchisees, but
franchi sing because the |larger franchisors and their
franchi sees -- and we were just discussing this off the
record, have -- | think over the last ten, 15 years nany
of themcone to the realization that conflict is

unheal thy and, indeed, is crippling to both sides. And
So whether it's Burger King or Schnalt (phonetic) with
its franchi sees or McDonald's working things out with its
franchi sees this year or listening to their desires, or
any of the host of other major franchisors choosing to
avoid litigation and arbitrati on and such confrontation
that those two engender and instead going to nedi ation
whi ch keeps the spirit of the relationship alive.

VW all understand, major franchisors do and |
bel i eve many franchi sees do, that this is the way to go,
cooperation and working on conflicts in a way that
doesn't shred the relationships. So we're not putting
any cap on what it is that one day we nay be able to do.
V¢ have a proposal that starts nodestly because again
baby feet, baby steps.

MR TOPORCFF: Does anybody at the table have
any questions for David about this nodel or the proposal
or particularly howit would work? Dale? Dale Cantone?

MR CANTONE: Is it correct that it would be
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the FTC making the referral to the nediation progran? So
wouldn't it be the FTC naking the determnation as to
what's a technical violation? Do | have that right?

MR KAUFMANN  That's correct. The FTC woul d
nake the reference, but there would have to be sone
understanding up front what it is we are and are not
capabl e of handling. The NFMP doesn't want to start out
as handling what in ordinary circles would be deened a
class action, going against a franchisor for what is a
maj or violation of the FTC franchisor. It doesn't have
the experience today to do that and so it woul dn't want
to confront that possibility. W would want to have an
understanding to what types of references we're dealing
with, at least, up front.

MR CANTONE: | understand that. In the
proposal it says technical violation. M concern is
what's a technical violation. |If it's the FTC naking the
referral then it's the FTC naking the determ nation of
what's a technical violation.

MR KAUFMANN  There's technical or mnor.
That's correct. The FTC woul d nmake that determ nation
Again, the FTC doesn't give up any power and never gives
up jurisdiction of any of these violations. It nerely is
offering an alternative to the franchisor in question.

And since you al so serve as the Chai rnman of the NASA
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Franchi se and Busi ness Qoportunities, it's not all that
unfeasi bl e that the NFMP woul d probably work out a
simlar arrangenent with the States.

MR TCOPCRCFF: Let ne ask you. A thought just
now. Let's say a franchisor has a mnor technica
violation -- the program supposedly is retrai ned and
let's say sonetinme after, coomts or is alleged to conmt
sonme -- violation of the rule. Isn't there an argunent
to say these people are clearly on notice, they were
trained, if anything the second go-around they shoul d be
slamed with even a higher civil penalty then they m ght
ot herw se have gotten if the Comm ssion just otherw se
got wind of a particular conplaint or situation?

MR KAUFMANN  No comment.

MR TOPCROFF. Ckay. Dennis Weczorek.

MR WECZOREK: | have a nunber of comments.
First of all, the FTC schene is a pure self-regulatory
scheme in conparison to what's bei ng proposed here.
Secondly, the funeral rule offender programis a very
different rule. The Funeral Rule basically calls for a
fairly unconplicated straight forward di scl osure conpared
to the UFOC in determning conpliance -- | hesitate to
say unconplicated, but it's fairly straight forward.

| don't see either of those as being a basis

for conparing violations of the FTC rule -- provide a
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reason for a self regulatory initiative.

Secondly, mnor and technical violations, it
sounds like fromwhat |I'mhearing, are violations that
don't involve any kind of consunmer injury. The FTCis
charged with redressing consuner injury and if a director
happens to be left off an offering circular, | don't
think that the FTC woul d be interested in an enforcenent
action nor would Dale Cantone or any other State be
interested in an enforcenent action.

Once you get beyond that you get to a situation
where material nunbers of litigation -- pieces of
l[itigation are left out or "material om ssions occurred
inan offering circular” ny sense is is that the State
and Federal governnent would like to be involved and
probably woul d want to be involved in terns of
establishing penalties, et cetera.

So if the NFMP is going to address m nor
technical violations that otherw se don't show any
consuner injury or prove any consuner injury, it sounds
like it does very little.

Let's see. Next -- 1 think that's all | have
for now

MR TCOPCRCFF.  Susan Kezi os.

M5. KEZIGS: Yeah. Steve, what percentage of

the FTC s workload is these technical or m nor
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violations? Do you have any idea?

MR TCOPORCFF: | couldn't hazard to guess.

M. KEZICS: Al right. How much work -- what
size of a workload is it going to relieve the FTC from
taking care of ?

MR TOPCRCFF. | can't answer that. | can't
answer that. R ght now nmany technical violations we
mght -- mght conme to our attention, but we nay choose
to focus our attention on bigger problens, where there is
nmore widespread injury or in sone other sphere where
resources mght be required to address travel fraud or
tel emarketing fraud or 900 nunbers of warranties or auto
| easi ng or any nunber of issues at any given tine.

So part of the concern that we have is as a
practical matter people -- I'lIl tell you fromny persona
experience. People had yelled and screaned at ne on the
phone saying | have brought X rule violation to your
attention and you nean to tell nme that there's absolutely
not hing that you' re going to do. You're the |aw
enforcer. W is in charge here? | pay ny taxes. Don't
you enforce the law? Wo is going to do that?

Vel |, as a practical matter, all |aw
enf orcenent agenci es, Federal, State and ot herw se, have
prosecutorial discretion. And I'msure Dale would echo

the same thing. W cannot be everywhere all at once.
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And unfortunately there are certain violations that are
just not going to be redressed as we just don't have the
resources or the manpower at any given tine.

So one option is say c' est |le vie, you know,
that's life and nove on. Another option is to say wait a
second. There is at least this programthat the
franchisor could be referred to that can be given
training, that can be nonitored to be brought up to
conpl i ance working with the Coomssion. |If there are
consuners that have faced sonme kind of injury as a
result, they could go into the nediation programand it
coul d be redressed.

And | et ne give you a very practical nuts and
bolts exanple. A lot of tinmes issues like this come up
with conpetitors, not necessarily injured franchi sees. A
conpetitor calls us and says |'min full conpliance, but
the next guy, ny conpetitor isn't and here is what he is
doi ng wrong.

And a very sinple exanple. A conpetitor,
believe it was, this was a nunber of years ago, brought
to our attention that there was a conpeting franchi se
systemthat didn't disclose that one of the principals
had a prior bankruptcy that shoul d have been di scl osed.
He gave us a copy of the UFCC or the disclosure docunent,

| don't remenber which, all the bankruptcy filings and
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other information that showed very clearly that yeah
this guy -- that's right. There's a principal that
didn't disclose a prior bankruptcy.

Now, there was no allegation at all that there
was any injury. W don't know how many peopl e bought the
particul ar systemand there is no conplaints. Had I
known about the prior bankruptcy I would never have
bought into this system It mght have been an issue
that no one really cared about. But yes, is it a
violation? Yes, it is a violation.

So one optionis like | said before, we could
ignore it and say there are better targets, there are
nore inportant consuner protection issues that we need to
address, or another avenue is again what we have asked
for inthe ANPRis help us out. Are there avenues or
other prograns that we can refer people and naybe a
sinple referral to the programfromthe National
Franchi se Medi ati on Program or what ever coul d have
brought this matter to the attention of that franchisor
and naybe that franchisor, for whatever reason, said you
caught ne or | didn't know or whatever the circunstances
m ght be and he comes into conpliance.

If the objective is to nmake sure that people
are in conpliance running around -- instead of running

around and just finding people, then | think that there's
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alot of nerit to what the Comm ssion has -- the types of
prograns that the Conm ssion has elicited.

Soit's kind of like a partnership, if you
will, where Dale's concern cones into being of what the
technical mnor violator. oviously that's sonething
that the Comm ssion woul d have to wei gh and refer where
appropriate, and certainly there's going to be exanpl es
where it is not appropriate. Mnd you we're not talking
about business opportunities. Ckay.

That's a sl am busi ness opportunities mnd you,
but the proposal that we're considering is strictly for
franchi se systens. And there mght be, as | nentioned in
ny introductory remarks, small time franchi se systens,
start up conpanies that for whatever reason nay not be as
well versed in the law and the intricacies of |aw that
could really benefit fromthose kinds of prograns. So
that's where our general thinking is.

Wth Wbsite, like | said, there are certainly
going to be instances where it's totally inappropriate to
refer matters to any kind of outside body where there is
a pattern in practice, and naybe there are numerous
violations and there is injury and what have you. And
where the perineters are. Wat's mnor? Wiat's
technical? If there is injury how much injury? Wat

should we reserve to the Conm ssion to enforce, what not,
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are all details that need to be ironed out. But that's
kind of what we're asking about is for feedback from
peopl e around the roomto hel p us out in determning what
those perineters mght be.

M5. KEZICS: So that the technical or mnor
viol ations, what -- how do you determ ne those now,

Davi d? How does National Franchise Mediation Program
determne what is technical and m nor?

MR KAUFMANN  Certainly if the Comm ssion --
that the -- proposal and that woul d be a subject of
di scussi on between NFMP and the Comm ssion. The NFMP i s
no nore ready to accept major violations of the FTC rule
and take on a najor |aw enforcenent role than the FTC is
desirous of seeding that role over to the NFMP. It would
give -- you know, we're -- | nean, the one thing | want
to get straight in response to sonething Dennis said.

W' re not |ooking here to play around. W' re not | ooking
to have increased FTC actions -- report here there
woul dn' t be none.

The ANPR i s predicated upon a finding of sone
rule violation and the Commssion is about to weigh in
sone type of civil penalty. The ANPR says a nunber of
times -- asks a nunber of tines should the Conmm ssion
devel op a programto reduce or waive civil penalties for

certain violations of the rule.
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So obviously the existence of that penalty is
already in place. The question is is there sonething
that the Comm ssi on absent an enforcenment proceeding to
proceed. |Is it nore economc for the conmssion to say
all right, look. Instead of noving against themto
recover $10,000 for violation perhaps given the --
governnental resources we refer this to the NFMP

So, Dennis, in response to your suggestion that
this would bring in all sorts of enforcenent activity
where before there was none, no, | disagree. The NFMP
| ooks very carefully at the FTC | anguage i nvol ved,
tal ki ng about reducing or waiving civil penalties. This
isn't a programthat says send us every error franchisor
you have regardl ess of what its done. |If there's no
consuner injury we have at the NFMP no interest in
dealing with it.

But, Susan, nore to the point or to your point,
there is no bright line distinction of the NFMP -- as to
what constitutes a mnor or technical infraction. The
NFMP set forth certain exanples in its subm ssion, but
clearly they were only exanples. W have to await for
force comm ssion response to see if this programis
acceptable and if it istoreally fill in the details as
towhat it is the Commssion wants to refer -- the NFMP

feel its capable of taking it.
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MR TOPCRCFF: (On that point |et ne just say,
this is another area where we woul d certainly wel cone
addi tional comrents. The proposal again is set forth in
comrent 26. It's available on the net already so people
could find it on our Wbsite. W are |ooking for
assi stance and feedback to hel p the Comm ssion franme what
is a mnor violation, what should be a technica
violation, what are the appropriate instances that shoul d
be referred to this program And the flip side, what's
not appropriate.

But the one thing that | have to enphasize is
there is the small business regul atory enforcenent
fairness act and that conpels the Comm ssion to develop a
program Now, it's not franchise specific. It applies
to all small business. So that is not sonething that we
can say, well, we just shouldn't do this.

So what this proposal ties into is nmany factors
t he Comm ssion was | ooking at and ot her obligations that
we have. W're just taking those obligations from our
executive orders fromthe Wite House and nolding it or
incorporating it into the franchise contents. But by no
means have we, Mira, nme, Keith Anderson, Eileen
Harrington who isn't here and anybody el se at the
Comm ssion , no one has conme to any fornmed concl usi ons

about how this programor policy should work.
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So by all neans read through the proposal,
suppl enent comments if you want. W are sincerely
| ooki ng for feedback here because if we're going to have
sone kind of proposal like this, we wants this to be
doabl e, and we want it to be a benefit to franchi sees.
VW want it to beneficial to the franchisors in terns of
com ng around and comng into conpliance. And certainly
t he added benefit of mediation could help out where there
i's consuner injury perhaps. So these are all factors.

By no means are we going to resolve all these
i ssues today, but please take tine and reviewthe
proposal and get back to us. And | think this is one of
the issues that we will address again in the next meeting
in Seattle.

Davi d Kauf mann.

MR KAUFMANN | understand one thing from
Susan. | don't want any m sunderstanding. Wat | said
before, we nmeant the NFMP didn't design this program and
make its omssion with the idea that the FTC suddenly has
an avenue to enforce every possible rule violation.

The notion was if an investigation or receipt
of conplaints by the Comm ssion has spurred the
Comm ssion to determne, | would commence an
investigation and/or bring an enforcenent proceeding,

which would result in civil penalties. Then the NFMP is
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prepared to cone in and say well, waive or reduce those
penal ties for these violations, mnor though they may be,
by referring a franchi sor over to the NFWP.

So it's not -- and we all know on both sides of
the table that there have been a nunber of FTC
i nvestigations and enforcenent proceedi ngs. And |
mention investigations because frankly they can tie a
franchi sor up and possi bly spend a consi derabl e anmount of
nmoney. FTC investigations on enforcenment actions over
what we, | think, all would consider to be relatively
mnor violations of the rule. They -- whoever
sufficiently repeated -- the Comm ssion determnes to
focus its enforcenent activity on those violations.
That's what the NFMP subm ssions are nmeant to deal with

M. KEZIGS: Can | just ask one other thing?

MR TCPORCFF:  Sure.

M5. KEZIGS: The NFMP has took 101 matters
under consideration. |Is that what you said?

MR KAUFMANN  Yes.

M5. KEZIGS: And sonme of themhad to do with
devel opnent rights of the franchi sees and sone of that
had to do wi th encroachnent ?

MR KAUFMANN  Correct.

M. KEZICS: (kay. So I'mgetting to ny m nor
and technical violations question in a roundabout way.
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But I have not heard fromany nenbers of the AFA that
they are any of the 101 that have gone through the
program So that either means they' ve gone through it
and they're happy and they're not calling or none of our
peopl e have taken part in it.

S0 ny next question is do only franchi sors who
bel ong to NFMP get referred over or is it for anybody?

MR SIMON Neil Sinmon. If | nmay, | think
there's sonme confusion. The FTC has no invol venent
what soever with the existing NFMP program

M5. KEZICS: | understand that.

MR SIMON That is a programin which
franchi sors are nenbers and they coonmt to have their
disputes with their franchisees noted. So it's not
[imted to technical or mnor or for that natter rule
violations. | think it --

M5. KEZICS: But it's only limted to the
conpani es that are nenbers of the NFMP?

MR KAUFMANN  Conpanies -- yes. And --

M. KEZICS: CQurrently.

MR KAUFMANN  Menbers of the NFMP. Let ne try
to straighten out organizationally. There is an NFWP
Steering Coomttee, the group of najor franchisors who
created the original National Franchise Mdiation

Pr ogram
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M5. KEZICS: R ght.

MR KAUFMANN:  And then there are franchisors
who belong -- who participate in the NFMP nedi ati on
program even though they're not in | eadership. These
franchi sors nust sign contracts bi nding thensel ves to
nmedi ate with any franchi see who has a di spute and desires
medi at i on.

M5. KEZIGS: That's under this program or under
the old National Franchise --

MR KAUFMANN  Under the existing -- what you
woul d call the old and what | would call the existing --

M5. KEZIGS:  Ckay.

MR KAUFMANN  -- National Franchise Mediation
Pr ogram

M5. KEZIGS:  Ckay.

MR KAUFMANN Al right. So we have a
| eader ship group of franchisors creating the NFMP and a
host of other franchisors who participate in it, although
they're not in a | eadership structure.

MB. KEZICS: So are -- if a franchi see has been
determ ned to have been danaged sonehow in this action
there's no reparations nmade to that franchisee, is that
what |' m under st andi ng?

MR KAUFMANN  As of today?

M5. KEZI GS:  Yeah.
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MR KAUFMANN  Medi ation, as you know, is not

bi ndi ng.

M5. KEZI G5 Yes.

MR KAUFMANN  The parties are now the
franchi sor and the franchi see enforcing -- the question
you ask nowis, | think, is going forward if this program

were adopted. Wio would the parties and interest --
who's going to be -- who are going to be the parties and
medi ati on.

(I naudi bl e voi ces.)

MR KAUFMANN  The sane two parties -- no, the
sane two parties.

M. KEZICS: Two parties.

MR KAUFMANN  Going forward -- the referred
franchi sor and --

M5. KEZIGS: | understand that.

MR KAUFMANN - - franchi see.

M. KEZICS: But also we're trying to wait --
we're trying to get the franchisors out of paying civil
penalties. AmI| mssing sonething here?

MR WECZOREK: |I'm-- Dennis Weczorek. 1'm
m ssi ng sonething. The FTC determ nes that sonebody is
in violation because their disclosure is inadequate.
Who's the party in front of the NFMP? Is it the FTC or

is the franchi see?
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KEZIGs: A A
WECZOREK: That's where |'mfrom

5> 3 B

KEZI C5. Yeah. Ckay.

MR KAUFMANN  Let ne try --

(I naudi bl e voi ces.)

MR TCOPCROFF:. Let me answer that as best that
| understand it. |If a conplaint, let's say, cones to our
attention by a franchi see or a conpetitor or any other
source and docunentation is given to us of the type that
|'ve described and we refer it to this group, maybe the
only thing that would kick inis the training and
monitoring. There may not be a mediation. Ckay. It
doesn't necessarily mean that there's going to be a
nmedi ation. It may not be an injured party.

But if there are injured parties as a result of
these violations, and | can't say in advance that there
won't be, | don't know Take it on a case to case --
case to case basis. But in those instances where we
refer it, nunber one, the franchisor will go through this
trai ning process and hopefully cone into conpliance. And
again it has the added benefit that if there are injured
franchi sees --

Alot of times we don't knowif we were to
bring a suit against a franchi se conpany what's the

appropriate redress because there are existing
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franchi sees who may be -- and existing franchi sees who
m ght not be -- prospective franchi sees who al ready paid
noney and are waiting to go into the system And there's
all different kinds of factors that have to be waived in
comng up with a redress program So we're not
necessarily sure it is going to work or be to the
advant age of anybody.

So a possible nethod is to refer those injured
parties to this nmediation program And in that instance,
as | understand it, the parties will be the franchisor
and those injured franchi sees.

MR KAUFMANN  That's correct. That's correct.
In fact, it would be -- Susan, that would be a condition
to the franchisor going to the NFMP in lieu of an FTC
enforcenent action. |f the franchisor agreed to the
conpliance retraining and agreed to subject itself to
NFMP nedi ation with any franchi see who has been directly
-- who has been harned as a direct and causal result of
the FTC rul e viol ation.

And the FTC woul d nmake the franchi sor exist on
that before referring the franchisor.

MR TCOPCROFF:.  Denni s.

MR WECZOREK: Actually Matt and John are
bef ore ne.

MR TCPORCFF: John Tifford.
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MR TIFFORD: Yeah. |, as you know, was at the
FTC. Those were the calls | hated the nost nyself when
sonebody woul d say why aren't you doi ng anyt hi ng when
|'ve shown the -- when |I've shown you a violation. |
think it's a very, very difficult situation and | comrend
the Commssion to trying to find a way to deal with this
si tuation.

| also think we should stop beating up on David
because this is obviously a work in progress and the fact
that we don't have the answers to every question doesn't
nmean it shouldn't be entitled to serious consideration.

| guess ny questions are nore -- | have four
disjointed thoughts here that are really directed to the
FTC froma policy standpoint rather than the nechanics of
this because | think when you get the policies worked out
you decide this is a good idea then we can al ways work
out howit actually works in practice.

The first is that what happens -- what we're
basically saying is we're sending people for retraining.
So ny first question is sonetines you don't even need
retraining. The violation that you' re investigating but
don't know what to do with is not because soneone didn't
know what to do, but sonebody has just sinply screwed up
So it's not a question of having to train sonmebody in the

fact that there's ten business days, not ten cal endar
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days that you got to count between the time you get an
offering circular and the time you sign sonebody up.

So in many cases the renedy here nmay not be at
all appropriate to the nature of the violation that is
going to be referred to this organi zation or any
organi zation that mght be |ed.

So it's only the question when -- the only tine
it has any relationship is when it is a question where
the franchisor didn't really know what the rules were and
should have. And | don't think in nost cases that will
be the case.

Secondly, the Comm ssion presently -- | don't
know what's wong with doing nothing and still have the
sane policy. |If there's an isolated inadvertent good
faith that may be a sloppy violation, the Comm ssion --
that has caused no consuner injury, the Conm ssion at the
present tinme is a matter of case selection criteria, has
said we're just not going to pursue it.

| don't know what's wong with that and why it
hasn't worked and why we shoul dn't continue doing that.
Now, obviously that's a slippery slope, but certainly to
the extent that a franchisor says I'mnot going to do
this. | don't care what the rule says. Then we're not
tal king about isolated inadvertent errors. W're talking

about a pattern of policy where a franchi sor has nade a
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wllful determnation to violate the rule. That's a
totally different enforcenent issue that the Comm ssion
needs to deal with and | don't consider that to be a
techni cal violation.

Third, the Commssion presently has inits
rules the concept of an assurance of voluntary
conpliance. Wile it was nore a formal programin the
1970s, it's still part of section 1.34 of the
Comm ssion's rules that gives the Coomssion the ability
on these kinds of isolated inadvertent things to formally
work out a programwth the franchisor. It used to be a
rule labeling refer act and it's used on an ongoi ng basi s
and |'ve spoken to the attorney who admnisters it at the
FTC and it does work. The Commssion presently has it in
its rules and | don't know why they can't continue to do
it. It gives the Conm ssion the opportunity to very
informally, very quickly dispose of these kinds of
I Ssues.

And the final point that | would nake and the
thing about this programthat really, to ne, has sone
uneasi ness here is sone of the inplications that arise
for franchisors who go through this program and
subsequently claimthat what they' re now doing after they
have gone through this programis exactly what was told

to themduring the conpliance program
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| think that, you know, all of us at this table
|'msure, or just about all of us, did these conpliance
prograns. And I'mwlling to bet that if all of us sat
at each others prograns at the end of the day we would
probably say whatever el se we thought of the program we
coul d probably find a couple statenents that were nmade
that we wouldn't necessarily agree with or woul dn't have
said the sane way.

| think that once the Comm ssion has
establ i shed the procedure that says go to these people
and, you know, learn and we'll let you go, then they
have, to sonme extent, taken on the obligations of how
well this programhas trained and they' ve taken on the
responsibility for anything that was said during this
programas being -- having the Commssion's --

For exanpl e, what about the witten naterials.
Is the Coomssion going to reviewthe witten naterials
that are handed out in conpliance sections to be sure
that they agree with everything that the conpliance
programis going to say to the franchisor? Have they
reviewed the | ecture notes? Have they gone over the
transcript or the answers that have been given to
questi ons?

| mean, we don't need a conpliance semnar to

tell somebody that you need ten business days between the
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tine you -- you know, you get the offering circular and
the time you sign up. That's not the kind of things that
this conpliance semnar is needed for. |It's needed for
the kinds of things where sone of the answers aren't so
clear. W're talking today about the possibility of
having a first substantive discussion as the triggering
of any di scl osure.

Now, how in the world is a conpliance sem nar
going to handle the issue of what's a first substantive
di scussion and is the Commssion willing to be bound by
what ever answer is given at that thing.

It seens to nme that that is sonething that is
really -- it's got a big mne field and | think that as a
public policy issue before the Commssionis willing to
sign on to a programlike this, they better know where
they stand on these issues and better be ready to be in a
position to sign on to whatever is being said and be
responsi bl e for whatever goes on at these conpliance
sem nars because | think they're going to have a tough
time disassociating thensel ves fromany statenents or
actions that go on in the semnars.

MR TOPCRCFF: Dennis. WNatt Shay.

MR SHAY: Qur comment, | think, to the
question in general -- you know, what Susan poi nted out

about this being basically a resource allocation issue
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and | think we all recognize that, but even the comments
that David nmade about baby steps and baby feet -- that at
some point there's going to be a general reluctance on
the part of the FTC probably to part w th pursuing
certain of these actions and del egating them if you
will, tothe NFMP, which is going to continue to raise
the i ssue of who handl es the nost inportant issues.

And | think that being the case there's going
to be one of two things happening. E ther we're going to
see a greater nunber of enforcenment actions, which nay or
may not be the case, but for you to continue to handl e
technical and mnor violations you' re going to have to
have an increase, | think, of the nunber of enforcenent
actions or you're going to have to del egate away t hi ngs
that the FTC nay not want to del egate away, but may be a
nature of conplexity or severity that mght not be
appropriate for this programto handl e, which then raises
i ssues about do you create two cl asses of agreed
franchi sees.

And you | earn about the franchi sees who are
affected by issues that have to be referred to the NFMP.
They have an opportunity to directly medi ate sone sort of
benefits for thensel ves and what about those franchi sees
who agree to buy sonmething that's going to be handl ed by

the FTC, who nedi ates for them
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| mean, | just think you' re headi ng down a
direction here that, you know, really needs sone nore
t hought before we start to turn sone of this over to a
programthat --

MR TCOPCROFF:.  Denni s.

MR WECZOREK: Just a couple of coments.
There is an assurance of voluntarily di scontinuance
programthat's in place in several of the States that's
used in franchising now It is a systemof resolving
probl ens by paynents of the penalty and a private
settlement so it's not disclosed. That seens to work
well in sonme States.

Secondly, the UFOC is not the Funeral Rule
price list. Awpricelist that is required of funeral
directors under the Funeral Rule is sinply that, a price
list. There are sone mnor aspects of the Funeral Rule
that require additional disclosures, but | would dare say
that at this table all of us have varying | evel s of
interpretation of the UFOC and what goes into it.

The UFQC gui delines are 100 pages |long. The
UFQC range fromvery short to very long and we all have
our own views of what is in conpliance and what isn't. |
think that this is a task in determning what's m nor.
What's technical is a very, very difficult task

And lastly I"'mwondering if the -- if any
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consi derati on has been given to follow on actions. Just
as when the governnent invites conpanies for price fixing
or other antitrust violations you then see the plaintiffs
are -- file 50 actions around the United States, each
trying to becone the coordinating counsel and |ikew se
when a natter gets referred, the NFMP will then see
plaintiffs lawers filing actions on behal f of
franchi sees, who al so received this inproper disclosure
in State Court around the United States. | think that
woul d be a very big concern

MR TCOPCRCFF:. Dal e Cantone.

MR CANTONE: In Maryland we do have a
mechani smwhere we enter into infornmal agreenents for
what we woul d consider technical violations. VW don't
have civil penalties. W ask that there be recision
offers to the extent that that's an appropriate renedy.
It's non-disclosed on the offering circul ar.

VW would only do that as a result of
investigating all that we felt was required to
i nvesti gate about whether or not there were additional
vi ol ati ons.

So | think that in any type of conpliance
programor proposal like this it could only work if it's
the end result of still sone investigation. | don't

think that any governnental body can refer sonething even
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of a technical nature w thout going through sone due
diligence on the part of the governnental agency to nake
sure it isn't a widespread problem that there aren't
hundreds of simlar problens.

MR TCOPCROFF. W're going to hear from Neil
and then David and then | think we're going to wap it
up. So, Neil.

MR SIMON  Three quick comments and this is
nostly in regard to things that Matt Shay and Dennis have
sai d.

Ohe, as | understand it, the FTC woul d not be
agreeing in advance to turn anything over. It would be
conpletely at the election and conpletely at the
discretion of the FTC what, if anything, would be turned
over. So there is no broad policy judgenent that was
bei ng made at the nonent.

Two, | amvirtually certain that had there been
public discussion like there is right now, but had there
been public di scussion before the announcenent of the
NFMP program a nunber of years ago very simlar
reservations wul d have been voi ced.

MALE VO CE: (I naudi bl e).

MR SIMON  No, no. |[|'mtalking about the NFMP
that was all of a sudden rel eased. There wasn't any

public discussion of it. But nonetheless, it has had
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great success in addressing and resol ving franchi se
di sput es.

The proposal now before the FTC, | think, is a
| ogi cal extension of that programand is an excell ent
exanpl e of the manner in which the public and private
sectors can work together. | think it is sonething that
certainly is going to require refinenent, but | think it
is sonething that all of us who would prefer to see
di sputes handled in -- between private w thout any great
intervention of the government that are concerned about
the manner in which our resources are used, including tax
dol I ars, should be supportive of this and working to --
working to make sure it can succeed. | believe it wll.

MR TCOPCRCOFF:.  Davi d Kauf mann.

MR KAUFMANN  Just let ne briefly -- sone
remarks. In response to John Tifford and what he was
saying -- Dennis Weczorek. Let's nake it clear. The
NFMP, as Sue Kezi os has pointed out, very quickly, very
early on when this was rel eased was a franchi sor --
organi zation. The goal in life was not increase the
nunber of enforcenent actions brought by the FTC agai nst
franchi sees over mnor or technical violations.

To the contrary, the FTC s ANPR i s predi cated
under the determnation al ready being nade that in

followi ng an investigation or an investigation having
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been concl uded fol |l owi ng an enforcenent action, there's
going to be a civil penalty assessed the franchi sor.
That's why the ANPR carefully states whether it woul d be
advi sabl e to devel op a programto reduce or waive civil
penalties for certain violations of the FTC franchi se
rul e.

So, John, to use your phrase, FTC -- | imagi ne
the FTCw | continue to do nothing. It's when the FTC
-- the NFMP prom ses that the FTC will continue to do
nothing. It's where the FTC has al ready positive that
it's going to have to open up a broad scal e investigation
or has already conpleted that and nay have to engage in
enforcenent activity. |In other words, it's when -- when
the FTC has already concluded in its mnd that there is
going to be a civil penalty hearing that the matter is
ripe for reference to the NFMP. That's what the ANPR
says and that's what the NFMP i s respondi ng to.

Wth regard, John, to your problem about
conpliance training and the FTC standi ng behi nd that,

"Il sinply note it is the provence of security exchanges
and I'mnot sure, Dennis, what you neant by saying their
pure self-regulation. They' re under the SEC. They have
to file reports to the SECon a daily basis. Every tine
you change a rule at the Exchange, every tinme you change

your Constitution, it's all under the SEC including the
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Exchange disciplinary and arbitration functions, which is
subject to the SEC as well.

But whenever a new nenber cones in to any
Exchange, the New York, The AMEX, they have to undergo
extensive training that's adm ni stered by the Exchange.
So that type of training by industry, self regulators
happens all the tine.

Lastly -- well, two lastlys. Gne, Matt Shay
asked who will nediate for non-NFMP franchi sees. That is
franchi sees where the matter hasn't been referred to the
NFMP.  Well, the answer is again according to the ANPR
t hose franchi sors in question would be subject to an FTC
enforcenment action and so the answer is the FTC recovers
for those franchi sees because we all around here are
representative of franchisors who either have gone to
enforcenment actions or entered into consent decrees
calling for restitution to deleteriously affect
f ranchi sees.

And lastly, Dennis, in terns of pile on
actions. That is if something is referred to the NFWP
for resolution versus an FTC enforcenent action,
plaintiffs | awers around the country junp in, if they
would they will be less able to do so against a
franchi sor who went to NMFP versus a franchi sor who went

t hrough an FTC enforcenent action.
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An FTC enforcenent action -- or can be invoked
thereafter.

Here we're tal king about nediation. There's no
finding. There's no finding of law. There's no finding
of fact. There are no conclusions. There's no judgenent
entered. And so the nere fact that this natter was
referred out for NFMP nedi ati on versus the FTC procuring
a judgenent -- that in fact, a franchisor in question
vi ol ated sone section of the FTC franchisor, quite
frankly was one of the attractions of franchisors as well
the -- attracted to franchisors while we're trying to --
franchi sees by offering nediation --

MR TOPCROFF. kay. Wth that | want to
repeat ny earlier remarks and that is one way or anot her
the Comm ssion will devel op sone kind of systemto, at
| east, contenplate waiving or reducing civil penalties
agai n because of executive orders or because of the Smal |
Busi ness Regul atory Enforcenent Fairness Act of 1996.

So | certainly woul d wel cone agai n any comments
that refine the proposal or substitute proposals or what
have you. The Comm ssion by no nmeans is letting it to
any particul ar approach. Indeed, | don't think the
Comm ssi on has even read the comment that we di scussed
today. | certainly have and people in ny division who

were | ooking at the issues have, but | really don't think
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it has gone any further than that.

So pl ease suppl ement your conmments. Provide us
with any additional information that you nay have.

MALE VO CE: Do we get our Honorians now?

MR TCOPCRCFF: | want to thank everybody for
being here. This has been very, very helpful. It's been
along day. | do appreciate it. It really helps us to
focus the issues and to develop the record further.

If there are people here today or you know of
others in your firns or whatever that intend to go to the
neeting in Seattle, it would be hel pful in the next few
days or weeks when we get back to the office next week,
if you would call Myra or me and | et us know that so we
can start to put together a firmparticipation |ist.

So with that, thank you and we're off the
record.

(Whereupon, at 5:00 p.m, the

meeti ng was concl uded.)
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