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PROCEEDI NGS

MR TOPORCFF: (ood norning. W are neeting here today
in Dallas, Texas, and it's Cctober 20, 1997. And this is the
fourth of six public workshop conferences to discuss the
Comm ssion's Advanced Notice of Proposed Rul enaki ng. Today we
are going to discuss the sale of business opportunities.

M/ nane is Steven Toporoff. |'min the D vision of
Marketing Practices at the Federal Trade Comm ssion, and |'m
goi ng to conduct the neeting today.

This meeting is open to the public. It is being
recorded, and a transcript will be nade avail abl e and put on
the public record. W are also going to post an el ectronic
copy of the transcript on the Internet at our web site.

Today's nmeeting is going to be less formal than other
publ i c workshops that we've had, and we're not going to foll ow
any strict agenda, nor will this be a round-table discussion.
But we are making this opportunity for nmenbers of the public
or other interested parties to conme in and discuss with us
what ever issues they have concerning busi ness opportunities.

| also want to add that we're going to neet again
tonorrow, for anyone who's interested. The purpose of
tonorrow s neeting is different than today's. Tonorrow s
nmeeting is open for nenbers of the public and interested

parties to submt statenents on the record about any issue
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i nvol ving franchi sing busi ness opportunities or the
Comm ssion's Advanced Notice of Proposed Rul enaki ng.

So with that, 1'"'mgoing to ask our first speaker to
identify hinself, please.

MR SNOW M nane is JJH Snow I'mwth the lawfirm
of Jenkens & G lchrist in Dallas, Texas.

MR TOPORCFF: kay. And just for ny benefit, could you
give alittle bit of background about the type of |egal work
that you do as far as franchi ses business opportunities m ght
be concer ned.

MR SNOW Qur firmis engaged in representing
franchi sors and franchi sees, both product and busi ness for nat
franchi ses, throughout the United States. Menbers of our
group have been involved in this practice collectively for
probably in excess of 50 years.

|, individually, have been involved in this practice for
approxi mately 15 years.

MR TCOPCRCOFF.  So how nmany franchise clients woul d you
say that your firmrepresents?

MR SNOW | would estinmate that at any given tine, we
probably represent between 30 and 50 franchise clients.

MR TOPCRCFF: (kay. And any business opportunity
clients?

MR SNON W have consulted with clients who are seeking

to understand the extent to which federal and state
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regul ations may regul ate their business, and in sone instances
sonme of those clients have been involved in a business which
coul d concei vabl e be construed as a busi ness opportunity or
are contenpl ating being involved in a business of that nature.
And we' ve been able to give themadvice regarding the
application or non-application of the FTC rul e and the ot her
state business opportunity statutes.

MR TCOPCROFF. So as a general natter, does your firm
ever draft business opportunity disclosure docunents or is
involved in any of the registration processes on the state
level, or that's just not sonething that you do.

MR SNOW W have not prepared a di scl osure docunent
specifically for a business opportunity. W have certainly
handl ed the filing of exenptions anong the various states that
of fer those exenptions fromthe application of their state
busi ness opportunity statutes.

MR TOPCROFF. (kay. What are your main concerns that
bring you here today?

MR SNOWV | think first and forenmost, we want to
reaffirma position that | think the Comm ssion has al ready
reached, and that is that the kinds of businesses that fall
within the scope of a traditional business opportunity and
those which fall within the scope of a traditional business
format or product franchise are distinctive enough that there

shoul d be distinctive disclosure obligations between the two.
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Qur sense of it, though we don't have extensive
representati on of business opportunity sellers, is that the
disclosure that is warranted for that kind of business fornat
or approach to the market shoul d be | ess burdensone than the
di scl osure currently required under the rule.

Wth regard specifically to the suggested definition of a
busi ness opportunity that has been published by the FTC we
have a coupl e of concerns with that proposed definition.

First, we think it would be warranted to have an express
exclusion for franchises that are being sold in conpliance
with the FTCrule with the disclosures that are required; and,
secondly, that careful consideration should be given to the
scope of that proposed definition and whether or not it ends
up including traditional product distribution arrangenents
which are not really intended to be regul ated and don't pose
the kinds of public policy concerns or considerations that
warrant regul ation.

| think, in particular, the second part of the definition
that was proposed that reads, "Mre than nomnal assistance to
any person or entity in connection with or incident to the
establ i shnent, nai ntenance or operation of a new business or
the entry by existing business into a new line or type of
busi ness" -- poses sone problens in terns of vagueness as to
what is the scope of nom nal assistance.

| think it is not difficult to conceive of a nunber of
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fairly traditional product distribution arrangenents where the
right is being granted to sell or distribute goods or
services, which is the first part of the proposed definition,
and i nvol ve what woul d oftenti nes be considered at |east
nom nal assistance to the party granted that right. As such,
while we're not prepared to offer a proposed substitute
definition, we certainly believe that consideration should be
given to incorporating | anguage in that definition which would
i ncl ude those kinds of distribution arrangenents.

MR TOPCROFF. (kay. As far as the disclosures
t hensel ves go, woul d you have any advice for us, which
di scl osures we shoul d keep, for exanple, or which ones we
should elimnate as far as business opportunities are
concer ned?

MR SNOWV | think it's difficult for us to make a
recommendation in that regard, given that the kinds of
busi nesses that are offering business opportunities today are
not ones that we have had extensive experience in
representing. The -- our inpression is that the concerns that
have arisen in the past, at |east, are that fraudul ent
m srepresentations are sonetimes being nade with regard to
earnings potential and that kind of thing. And we wonder
whet her perhaps a provision which is essentially an anti-fraud
provi sion and one whi ch requires a m ni mum cool i ng-off period

woul d not significantly address sonme of the kinds of concerns
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that have arisen in the past. But we're not prepared at this
time to offer specific disclosure reconmendati ons.

MR TOPCROFF. (On the issue of separating the rule into a
franchise rule and a distinct business opportunity rule, do
you have any opi nion on whether there literally should be two
separate rules, or would one rule with two different parts
suffice? |s there a difference between those that woul d
really make a functional difference?

MR SNON |'mnot sure that that difference would be one
that would be material in our opinion. The main concernis to
separate the concept of business opportunity fromfranchi se,
not refer to business opportunities as franchi ses, given the
distinction in the approach to the narket that they each
represent. So whether they're both -- the obligation to nmake
di scl osure, presale disclosures, is contained in one rule with
those distinctions drawn, or whether they' re two separate
rules, | don't think is likely to be materi al

MR TCOPCRCFF. Is there anything el se that you woul d |ike
to add?

MR SNOWN | think that probably covers it.

MR TCOPCROFF. Ckay. Thank you.

MR SNOW Thank you.

MR TOPCRCFF: Let me go off the record.

(Wher eupon, a short recess was taken.)

MR TOPCRCFF: (kay. W're going to continue wth our
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next speaker. Could you please identify yourself?

M5. TIDDD M nane is Kat Tidd. | aman attorney in solo
practice. M practice enphasi zes franchi se busi ness and
distribution | aw

MR TOPORCFF: Ckay. Just for ny background and to make
the record clear, could you explain whether you do any work
specifically with business opportunities or people that nmay be
consi deri ng purchasi ng a busi ness opportunity?

M5. TIDD | counsel entrepreneurs and startup conpani es
with regards to the legalities, the legal inpact of the
proposed format of distribution they anticipate starting. It
often falls within the definition of a business opportunity
and/ or a franchi se.

| al so counsel individuals who are considering purchasi ng
franchi se or business opportunities -- usually, they're
| ooking at both -- and those who have purchased what turn out
to be business opportunities that are fail ed business
concept s.

MR TOPCRCFF: (kay. Wat are your nain concerns that
bring you here today?

M5. TIDDD M nmain concerns with regard to busi ness
opportunities involve the high I evel of nonconpliance wth any
di scl osure. There seens to be a pattern. | would divide it
into two types of nondisclosure: the intentional and the

i nadvert ent.
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The inadvertent is typically because the entrepreneur or
smal | business -- and these are usually snall busi nesses --
are unaware that their formof product or service
distribution -- and it's prinmarily involving a product -- is
SO -- is as extensively regulated as it is technically under
the FTC franchi se busi ness opportunity rule.

MR TOPORCFF: And you al so nentioned intentional
vi ol ati ons.

M5. TIDD Intentional violations -- | have on severa
occasions within the last two years had individuals cone to ne
who have purchased busi ness opportunities that clearly
mandat ed di scl osure -- conpliance with the disclosure
requi renents, both state and federal, and no attenpt was nade
to do so.

And in two instances that cone to mnd, two different,
quite different types of businesses, they were provided one or
two pieces of paper, claimng that this was a disclosure
statenment conplying wth business opportunities laws. It had
absol utely no resenbl ance to either typical state requirenents
nor the FTC rul e.

MR TCOPCROFF:. As a general proposition, do you think
that a disclosure systemor disclosure reginme works for the
sal e of busi ness opportunities?

M5. TIDD | have to say, |I'mnot convinced it does. |

bel i eve that certain fundanental information should be

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N N N NN P P R R R R R R R
a A W N P O © 00 N OO O pdM W N -, O

11
required, but there is sufficient regulation, in ny view
Enforcenent is a serious problem Even in instances of
bl atant viol ati ons, busi nesses continue to operate for |ong
periods of tine once the violations have been brought to the
notice of the proper authorities.

MR TCOPCROFF. Let me ask if you have an opinion on the
following. One of the proposals that sonme peopl e have
offered -- and this was di scussed in our previous business
opportunity meeting in Chicago -- is as an alternative to
di scl osure, whet her business opportunity sellers could offer,
let's say, rescission. So it would work sonething along the
following lines: Ether you disclose, and whatever the
di scl osure docunment would |l ook like; or in lieu of fornal
di scl osure, you woul d have to have a rescission offer as part
and parcel of the contract.

So if a business opportunity purchaser was interested in
a particular opportunity, they could get disclosures; or in

the alternative, at |east know as part of their contract that

within a certain stated period of tine -- let's say 30 days or
three nonths or whatever -- they could rescind if this doesn't
wor k out .

Wul d that be sonething that woul d be beneficial to both
busi ness opportunity sellers, as well as business opportunity
pur chaser s?

M5. TIDD Again, | would go back to the principa
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12
problem which is enforcenment. Those that are intentional
that's a -- set that aside, because they will sinply
stonewall. And how are you going to go after themwhen the
cost of the investnent is as typically mninal as it isin a
busi ness opportunity, people aren't going to spend nore noney
chasing what they' ve lost. This is a key problem because,
mean, 25,000 total for a loss is pretty high for a business
opportunity, a nunber of them

For those that are inadvertent, it could work. 1 believe
that would relative to the size of the investnent, again, and
the financial strength of the offeror. COten these snall
entrepreneurs who conme up wth business opportunity ideas are
bootstrapping their way into business using a -- the less
formal business opportunity format. So they are not
necessarily well funded. That could be a problem

MR TOPCRCFF: Do you have any advice for us on howto
define a business opportunity, in terns of the disclosure | aw?
What shoul d we be covering?

M5. TIDD | alnost feel that it has to be al ong economc
lines, relative to the size of the investnent, rather than the
| abel that's put onit. It seens to ne, the franchise rule
often has a chilling effect on the snall entrepreneur with a
smal | business idea that falls within the definition of the
FTC franchise rule, and will go through a nunber of

contortions trying to restructure their business plan to avoid
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13
conpl i ance.

It is unduly burdensone and, | believe, significantly
hanpers the creativity and a lot of the value that the snall
entrepreneur can contri bute.

MR TOPCRCFF: So you said that -- excuse nme. Can we go
off the record a second.

(Wher eupon, a short recess was taken.)

MR TCOPCROFF. W're back on the record.

You menti oned before about having sonme kind of tiered
di scl osure regi ne based upon the economcs. Could you flesh
that out a little bit, just so | have a better sense of -- |
don't nean for you to conme up with a specific proposal, but --

M5. TIDD | do not have a specific proposal

MR TCOPCROFF. Ckay. But just in concept.

M5. TIDD It is something that has been devel opi ng over
particularly the |l ast couple of years, because | do believe in
the need for sonme formof disclosure. | would say the
fundanmental keys to disclosure at any level start with who
owns the busi ness, who nanages the business, the financia
strength of the conpany involved. Those are key factors.
Qoviously, litigation history would be relevant to that,
bankruptcy. Those are elenments that | believe are fundanent al
to any discl osure.

Beyond that, what's appropriate, seriously, under an

i nvestnent of 5,000, | think it should be mninal with that
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14
basic base. Over that, | think you' re looking at a sliding
scal e, perhaps relative to the difficulty in recovery.

If you -- since rescission has been proposed, if
rescission is for $5,000 and they don't want to pay, howis an
i ndi vi dual who purchased a busi ness opportunity that is based
in Florida going to collect? They' re not.

MR TCOPCROFF. That's a valid point. Wat about the |ist
that we currently required of nanes and addresses or current
purchasers. 1Is that an itemthat the Conm ssion should
retain? |s that val uabl e?

M5. TIDD  Absol utely.

MR TOPCROFF. (kay. And audited financial statenents,
is that -- how does that fit into the picture?

M. TIDD | think that's -- for many of the snaller
entrepreneurs, that's extrenely burdensone, | do believe, in
the three-year staged requirenent.

MR TOPCROFF. Are there any other disclosures that the
Comm ssi on shoul d consider either retaining, or are there
di scl osures that currently aren't in the rule for business
opportunities that perhaps should be there? Any thoughts on
t hat ?

M5. TIDD |I'mafraid not at this tine.

MR TOPCRCFF: kay. Finally, have you consi dered
whet her the Comm ssi on shoul d t hi nk about expandi ng the types

of exenptions that we currently have for business
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opportunities?

M. TIDD How you would -- | believe that that coul d
work, but that's nore formover substance, in ny view,
addressing the underlying principle of what shoul d be covered
and on what basis. To ne, it doesn't matter how you get
t here.

MR TCOPCROFF.  Well, one of the concerns that the
Comm ssion has, and it's sonething that you touched on, the
costs involved -- and obviously to the extent that there are
| egi ti mate busi ness opportunities out there where people
aren't getting scans and people are getting the services and
products and support that they expect, the Comm ssion woul d
want to nake sure that at l[east for those conpanies, that they
are not burdened with a -- with expenses involved in creating
a discl osure docunent, and especially if our |aw enforcenent
hi story over the past 20 years or so | eads us to concl ude that
at least in certain spheres, there just aren't the types of
fraud and ot her kind of deceptive practices that we m ght see
with the sale of nmaybe sone other types of business
opportunities -- that certainly through the use of exenptions,
appropriate exenptions, we maght narrow down the rules so that
ultimately the rul e addresses where the probl ens are.

So one of the issues that we're westling wth are -- is
the appropriate exenptions here to ensure that the rul e covers

those that we really -- where there's a real problem--
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M5. TIDD R ght.

MR TOPCRCOFF. -- and at the sane tine, those where the
Comm ssion isn't aware of any particular problem |et them out
of the rule.

M5. TIDD | would have to say that ny experience
i nvol vi ng busi ness opportunities is so sporadic, | have not
seen enough where | could really respond fairly to that.

MR TOPORCFF: (kay. Anything else you'd like to add
t oday?

M5. TIDD | would sinply like to enphasize that | do
believe in a fundanmental disclosure of those key el enents |
referred to earlier. It is particularly key to know about the
i ndi vi dual s who are involved in the business and their
history, as well as sone basic financial information. It is
truly critical to assessing the genui neness of the business
and its track record.

MR TOPORCFF: | have one nore question. Let ne ask if
you have any opinion on the follow ng: One of the proposals
that has cone to our attention and that we're giving thought
tois focusing the triggering mechani sm when discl osures have
to be nmade, by limting it to just 14 days, or sone other tinme
frame, before the purchase is consumrat ed.

Basically, what we would be doing is getting rid of the
earlier trigger, the first face-to-face neeting. But sone

peopl e have argued that at |east in the business opportunity
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context, there really isn't any prol onged negotiation. These
are much nore packaged deals, nore off-the-shelf, if you wll.
So to have the distinction between face-to-face and 14

busi ness days is really artificial, that nost of the tine,
peopl e who are interested in a business opportunity see it,
speak about it, and then decide that they want to buy it.

S0 do you see any downside if the Comm ssion were to get
rid of, let's say, the face-to-face prong and just focus on
giving the purchasers 14 days, or sonme other tine frame, in
which to review the offer?

M. TIDD | actually think that that sounds like a fair

proposal with a reasonabl e cooling-off period. Things are

done across country, when's face-to-face -- nmandating the time

frane to review the information and think about it outside of
the personal contact is what's really inportant, not the face-
to-face neeting. So | would certainly agree with somnethi ng
al ong those |ines.

MR TOPCROFF. kay. Al right. Thank you very nuch. |
appreci ate it.

Go off the record.

(Wher eupon, a short recess was taken.)

MR TCOPCROFF. W're back on the record. And Ms. Tidd
has asked to be able to speak today on sone franchi se issues,
since she will not be avail abl e tonorrow.

So the transcript is going to be alittle bit out of
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sequence. W' re going to nove away from busi ness
opportunities, which is the topic for today, to briefly talk
about some of the franchise issues that are raised in the
Advanced Notice of Proposed Rul enaki ng.

So "Il turn in over to Ms. Tidd.

M5. TIDD Thank you. | wanted to comment briefly on the
qguestion of whether or not to require earnings clains in the
di scl osure statenent.

Havi ng been invol ved in franchising in one capacity or
another for nore than 20 years, | believe it is nore val uabl e
inthe long run to both franchisor and franchisee to require
some formof earnings claimstatenent. The caveat to that is,
of course, the startup franchisor with no track record.

The key to naking a decision to purchase a franchi se, one
of the fundamental keys, is obviously, Can | nmake noney; can
make a profit; can | earn a living; how nmuch can | nake; is
this business going to be successful. And the only way to do
that is wth sonme formof earnings claim

Franchi sors, because of the history regarding the
regul ation of earnings clains, even when they are able to put
together sonme form are -- nost franchisors will not do it.
They are nore confortable with a position of not saying it.
First, fear of liability, that -- because it wll always be
raised in any formof dispute or litigation with franchi sees.

And secondly, they have |earned howto sell around it, nore or
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less legitimately.

If there were a specific "safe harbor" nandated earni ngs
claimso that all franchisors were providing sonme information,
| believe that it would be nost hel pful to the prospective
investor. They would have a nore fair basis for conparison
bet ween t hose who do provide di sclosure and those who do not.

MR TOPORCFF: (kay. Any ot her commrents?

M5. TIDD Just briefly with regard to the question of
whet her or not foreign sales, international sales, should be
included within the franchise rule for disclosure purposes.

| have been involved in international franchising for
about 15 years, and it woul d be unduly burdensone and have no
rel evance to the international transaction in nost cases to
provi de a donestic disclosure statenent. Every deal is
materially different. The relationships are restructured to
fit the local culture and the local laws, so it sinply nakes
no sense, and, in fact, can be nore msleading than not.

MR TOPCROFF: kay. Anything else you' d |ike to add?

M5. TIDD | do believe that the three-year staged
financi al statenment aspect of the rule should renain
unchanged.

MR TOPORCFF: (kay. Thank you.

VW'l|l go off the record.

(Wher eupon, at 10:15 a.m, the testinony was concl uded.)
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