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PROCEEDI NGS

MR. HYMAN: Thank you all for com ng today. |
apol ogi ze for starting a little late, but there have been
sonme del ays in Washi ngton.

This morning we're going to consider issues in
litigating hospital nergers. W've got until 12:30, and a
qui te distingui shed panel, so rather than take up any nore of
your time, I'Il just nake one announcenent, which is that
after we finish our session today, we'll reconvene on Apri
9th through the 11th to consider another series of issues
i nvol ving hospitals and conpetition policy.

So, now, let me turn it over to Leslie Mel man, who
is co-noderating today, and will introduce the rest of the
panel .

MS. MELMAN:. Good nmorning. |'d like to introduce
our panel of experts. You have their full biographies in
your handout, so I'mjust going to do a short introduction
before we get into the program

On ny far right 1'd like to wel come Bob
Lei benluft, he's a partner with Hogan & Hartson, where his
practice is devoted entirely to health |aw and health care
antitrust matters. The Comm ssion was privileged to have Bob
two times, once early in his career in policy planning, and
again in the late '90s as head of the Conmi ssion's Health
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Care Division.

Next we have ny coll eague, Mel Orlans. He's
Special Litigation Counsel in the Comm ssion's Ofice of
General Counsel. Ml has been involved in litigating many of
the Comm ssion's nost significant cases, both on the
conpetition and the consuner protection sides. 1In the area
of health care antitrust, Mel's been involved in a nunber of
matters, including as lead trial counsel in FTC v.
Butterworth Health, and he al so defended the Conm ssion's
final decision in Hospital Corporation of Anerica before the
Seventh Circuit.

On ny right, I'd like to wel cone Toby Singer,
she's a partner in the D.C. Ofice of Jones Day, where her
practice is devoted to antitrust counsel and litigation,
principally on behalf of health care providers and payors.
The litigated hospital mergers in which she has been invol ved
include Lee Menorial and Sutter/Sunmt. Before |eaving the
FTC s Division of Conpetition to join Jones Day, Toby
participated in a broad range of health care antitrust
matters, including the Chattanooga/ HCA nerger.

Toward my left, I'd like to introduce and wel cone
Dave Argue. He's Vice President of Econom sts, |ncorporated.
He's worked as an econom c consultant in a nunber of
litigated hospital nmergers, including Sutter/Summt, Poplar

Bluff, Long Island Jewi sh and Mercy Health.
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|I'"d also like to wel cone David Ei senstadt, a
principal in the antitrust consulting firm M croeconomc
Consul ting and Research Associ ates, which he co-founded.
Davi d has been retained as an econom c expert in numerous
health care antitrust matters and he has also testified in a
nunmber of litigated matters, including Butterworth and
Carill on.

And, then, to nmy far left, I'd like to introduce
Jon Jacobs, he's an attorney in the Antitrust Division, the
Litigation 1 shop. Jon's been a nenber of the trial teamin
a nunber of antitrust matters, both in health care and other
i ndustries. He's been involved in many hospital merger
i nvestigations and he was on the trial teamin Mercy Health.

Bob, |I wonder if we could start with your
presentation?

MR. LEI BENLUFT: Thank you, Leslie. | really
appreci ate the opportunity to participate in this inportant
set of hearings. Let me tell you what 1'd like to cover
today. First, | want to give you a little bit about ny
background bi ases and caveats before | go on to the
presentation, and then I'd like to give at |least my spin on
what expl ains the Governnment |osing streak, and finally offer
sone fairly nodest suggestions on what the enforcers can do.

Wth respect to ny background, Leslie nmentioned I

had two stints at the FTC, the | ast one as head of the Health
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Care Shop is really framed by working in two hospital
nmergers, and they really caused ne to give a | ot of
consideration to the Governnent position on hospital nergers.

The first was the Butterworth nerger in G and
Rapi ds, and that was a case in which the FTC prevailed in
establishing its prim facie case, the Judge agreed that the
FTC had shown its geographic market, its product narket, that
there were barriers to entry, and that, in fact, the
hospitals could exerci se market power. But, notw thstandi ng
that, the Court ruled that the hospitals would not exercise
t hat market power to the detrinent of consumers because of
their nonprofit boards and their comunity conmm tment.

And that was at the start of ny stint at the FTC
and really caused ne, and a | ot of other people around the
FTC, to think about what we should do, what should the next
case look like, if we were to bring a next case? And we
spent a |lot of time thinking about those issues.

Whi ch brings nme to the |ast case, which sort of
franmed nmy stay there, which was the Poplar Bluff, M ssouri,
case involving Tenet. That was a case involving, essentially
what the FTC franed as a two-to-one nmerger, with two for-
profit hospitals in an isolated conmunity where virtually al
t he empl oyers and health plans opposed the nerger, and we
were in Court alongside the state attorney general, and we
actually won, in District Court, before Judge Perry. That
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7
ruling was reversed by the Eighth Circuit, which basically
rejected the I ower court's findings concerning geographic

mar ket, and in doing so, with respect to the FTC standard of
what the FTC burden is in these kinds of Pl matters,
concluded that the case didn't raise questions going to the
merit, so serious, substantial, difficult and doubtful, as to
make them fair ground for thorough investigation, study,

del i berati on and determ nati on.

Basically, the Eighth Circuit rejected the | ower
court's findings and said that they didn't even rise to the
| evel of requiring further consideration by an FTC ALJ. And
that was the | ast case that either the FTC or DQJ has brought
chal I engi ng a hospital nerger. So, | thoroughly understand
the frustration the Governnent has in |osing those cases.

My practice today, in private practice, is divided
evenly anongst payors and health care providers. | want to
provi de a caveat that ny remarks are totally ny own. They
don't reflect, necessarily, the views of Hogan & Hartson or
of any of ny clients.

Wth that said, let's go to why does the
Governnment | ose so many cases? Basically, there are two
broad reasons, | think. One is these cases are very
difficult in ternms of traditional antitrust issues. And I'm
going to go into sone of those issues. And, second, those
difficult questions are overlaid by what we used to call
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8
litigation risk, and these relate to the nonprofit status,
often, when we're dealing with nonprofit hospitals, of an
under |l yi ng skepticism about antitrust in health care and of a
home court di sadvant age.

Let me go through all of those. \What are these
difficult issues? First, on geographic market, it's sort of
a Catch 22. The courts require -- and, | think, rightfully
so -- that the analysis be dynamc. \What will happen if the
hospitals nmerge? As a result of that, the plaintiff is faced
with a difficult task. What they have is traditional hard
evi dence which relates to, for exanple, patient flow data,
which reflects historical patient patterns, and is historical
conduct .

But that doesn't reflect what m ght happen in the
future. But when the Governnment tries to find what nmay or
| ook to what may suggest what will happen dynam cally, then
t hat evidence could be attacked as bei ng specul ative or
anecdotal. And, so, it's a hard line to cross.

Second, as we've heard in sone of the preceding
tal ks, sone of the Courts have applied the Elzinga-Hogarty
test and, at tinmes, have applied it in a very rigid fashion.
For exampl e, 88 percent is not good; 90 percent has to be
reached, in a way that | think is a little bit more rigid
than is appropriate.

And, third, a critical |oss analysis suggests that
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9
they are very broad, geographic markets, and that has been a
hard i ssue for the Governnment to overcone.

On the product market -- this has not been a big
issue in terns of actual litigation, in ternms of the actua
i ssue at hand, although I think it mght be in the future.

In a way, | think the Government has had sonething of a pass
in some of these issues -- because in many hospitals there is
conpetition at the |l ow end from freestandi ng centers and
doctors' offices -- and naybe even nore so as tinme goes on,
as nore of the care noves to the outpatient setting.

Conpetition fromthe high end, from regional
referral centers or even national centers, there's
conpetition now increasingly from single-specialty hospitals.
So, all those factors nmean that what is really at stake in a
merger, in terms of where there's not other conpetition
comng in fromoutside the hospital setting, mght be quite
smal | .

We al so have the issue of anchor hospitals in an
urban setting, which, so far, the courts have not found to be
a viable concept, but without that, it's difficult, | think,
for the Governnent to chall enge nergers in urban settings.
Then we have the issue of, really, what's going on in
conpetition, which -- | was here at the session yesterday and
it was raised by a nunber of the speakers -- there's a | ot
that's happening in hospital conpetition.
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First of all, the effects that we're seeing in
ternms of price conpetition really occur only with respect to
commercial payors. And that's just a mnority of what the
hospitals are serving. So, at the outset, the Courts may
ask, gee, this is really not affecting a whole | ot of what's
goi ng on there.

The roles of health plans, enployers and consuners
in the different |evels of conpetition on the health plan
| evel and conpetition for consunmers within a health plan
of fering, conplicates the conpetitive story.

The analysis tends to focus al nost entirely on
hospital conpetition for price and ignores, | think, a |ot of
t he other conpetition, which also takes place, which exists
for conpetition to obtain doctors to refer patients and
nonprice conpetition with respect to services and technol ogy.
And, finally, hospitals often pledge to limt price
i ncreases, and that can dull the apparent need for
enforcement action.

Lastly, efficiencies. Efficiencies cone up in
al nost all merger investigations and chall enges. But with
respect to hospitals, there's a w despread, |ong-standing
vi ew that consolidation can address over-beddi ng i ssues and
can address what's been called the nmedical arms race, and
there's a thought that the medical arns race ended in the
"70s and '80s with changes in particularly Governnent
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11
rei mbursenent policies. But, many people still believe that
there is an arns race, and many enployers will be concerned
| ocally that hospitals are needl essly buying nore equi pnent
than they really need to buy and that they're having to pay
for that.

So, those are all the tricky issues that one needs
to deal with in terns of the standard antitrust anal ysis.
And, then, | think, what happens is they're hard enough to
begin with, but when you get a Judge who may be nore willing
to accept the defendant's view -- for a nunber of reasons --
it makes the Governnent's position that nuch harder.

There's perception that nonprofits act differently
and they certainly are, typically, very highly regarded
locally. And | can tell you fromworking with nonprofits, if
you wal k into a nonprofit board neeting, it is conducted
differently than a board neeting for a typical for-profit
entity. There's a |ot of controversy about what that really
means and how that affects behavior, but there is certainly
t hat perception out there, and | think there's sonme reality
to that perception, as well.

And there's sone enpirical research, although it's
really divided, about whether nonprofits behave differently
than for-profits or the extent to which they behave
differently.

| want to enphasize that not all nonprofits are
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12
ali ke and, certainly, in the spectrumthere are sone
nonprofits that behave as aggressively or nore aggressively
than the typical for-profit, and there are sone who behave, |
think, quite differently.

| think there's also a wi despread skepticism about
-- just in general -- about the application of antitrust to
health care, and this pervades, in many respects, a |ot of
t he deci sions, even though it's not really enphasized and
there's an acknow edgenent that antitrust clearly applies to
health care. But, | think underlying this, on the part of
the judiciary, there is just a degree of disconfort, and,
al so, a degree of disconfort on the part of many peopl e out
there, who are not judges, just in general.

This, | think, is particularly the case when, at
i ssue, are conduct of nonprofits that are locally controlled,
that tend to be highly regarded in the community that people
know about, that people have dealt wth.

There's skepticismthat conpetition in health care
will necessarily result in the best quality and price trade-
of f for consuners, and there are many reasons for that and we
could spend a |lot of time tal king about that, but there is
skepticismthat this really works.

And, then, finally, in many of these cases, the
conpl ai nants typically are health plans and there's a managed

care backl ash and, so, there is -- and you can see this again
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13
in some of the opinions -- some skepticism about the
conplaints from health pl ans.

And, finally, we have the home court disadvantage.
Unli ke with nost Governnent nerger chall enges, here we have
in a typical hospital injunction case, it's tried in the
backyard of the merging parties and the Judge is likely to
have first-hand experience with, if not the hospitals, at
| east with hospital care. Judges know what hospitals are
i ke, maybe they don't know what snokel ess tobacco is, for
exanpl e, as a recent case the FTC brought -- they may not,
anyhow -- but, they certainly know what hospitals are about
and they have experience with |ocal community hospitals and
t hey may not have a whole | ot of experience with merger |aw
or sophisticated antitrust or econonm c analysis. So, what
shoul d the Governnment do? | have 11 nodest suggestions --
actually, | had a 12th -- the 12th was to avoid the Eighth
Circuit.

(Laughter).

MR. LEIBENLUFT: First, | would suggest, don't
abandon the field. | think there's a real role for Federal
antitrust enforcenent. |In the absence of state regulation --
and there's essentially no real state regul ation of hospital
prices. | think the State enforcers can play a val uable
role, but they don't have the resources or the expertise,
generally, that the Governnent does, and neither, do | think,
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private litigants. W don't see too many of them out there
and they don't have the kind of expertise as the Governnent
does. And I think vigilant enforcement -- even if there are
relatively few cases -- can provide an inportant sentine
effect. So, don't abandon the field.

Second, don't underestimate the conplexities to be
anal yzed. | just talked about a |Iot of the traditional
antitrust issues. |It's extrenely challenging to identify the
potential problenms and to identify cases, in particular, that
the enforcers can win. W thought we were going to win
Popl ar Bluff and we | ooked hard before we brought that case,
| can tell you. W thought we had everything going with us
and we didn't.

The staff and nanagenent, at the agencies, mnust
keep current on devel opnents. W' ve heard a | ot of changes
in the field -- how conpetition is changing, how hospitals
are changing -- they nust push hard on the theories and the
evi dence, not go in with preconceived notions and not try to
fight the | ast war.

Related to that, it's inportant to build on and
retain rel evant agency expertise anong | awers, econom sts,
out side consultants. When | was at the Comm ssion, | really
felt the need to have good support, particularly with respect
to the econom sts -- people who knew hospital conpetition
i ssues and were going to stay at the Conm ssion | ong enough
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that we could use them consistently over a period of tine.

| think it's inmportant to maintain that and it's
i mportant to understand these markets, it's inmportant if
you're going to bring a ripe case.

| ncrease communi cations with a nunmber of entities
out there. The first is health plans and enpl oyers. These
are the people who are experiencing market conditions from
the receiving end. They're going to be able to identify
probl ens, they' re going to be your witnesses and will be able
to devel op cruci al evidence.

It's just as inportant to nmaintain conmunications
with the hospital community. They need to understand what
you' re doing; you need to understand what they're doing; you
need to understand what they're facing. You don't want to
have to |l earn about their issues in litigation, you want to
hear about them before.

| ncreased conmuni cation with other Government
entities. Now, this includes payors -- Governnent payors pay
for the majority of health care in hospitals -- as those
rei mbursenment systenms change, it's inportant to understand
t hat inmpact, you can, perhaps, influence a little bit the
mar gi ns at | east about how they're approaching sonme of their
rei mbursement policies.

Contacts with the Agency for Health, Research and
Quality, which has a lot of health services research
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capability, and a different kind of research capability than
the econom cs, the antitrust econom sts tend to focus on.

And | obviously think it's inmportant for FTC and DOJ to work
with each other, to comunicate with each other, particularly
in matters where they have conpl enentary expertise or
jurisdiction.

Continue the research agenda, it's vital to
under st and and expl ain what the m ssions are about and to
generally gain acceptability for what the agenci es are doing;
col l aborate with health service researchers. |ssues include
sone of the things |I nmentioned before -- nmarket definition,
nonprofits, nature of hospital conpetition and efficiencies.
| think these hearings are an excellent start.

Take into account nonprice issues -- quality
conpetition, conpetition for doctors, conpetition for new
t echnol ogy and expanded services, work with the state
enforcers. They have their ear to the ground. | think it's
basically inpossible to win a hospital nerger case if you're
t he Federal Governnent if the state is opposing you. | think
the LIJ case is maybe one exanple of that.

It's not to say you're going to win if the state's
by your side -- Poplar Bluff is an exanple of that -- but I
think it's really inportant to have them at | east on your
side, if you're the Governnment, or neutral.

| think the hospital nerger retrospective is a
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good idea. It could be very informative if it's done in a
met hodol ogi cal ly sound way and results are publicly
available. It could lead to nore informed Government actions
and hel p provide guidance to both the industry and
practitioners.

And ny last point is to choose your battles very
careful ly.

Thanks very much

MS. MELMAN:. Thank you, Bob

(Appl ause) .

MS. MELMAN:  Mel will be our next presenter

MR. ORLEANS: 1'mglad to see that even though
he's gone over to the dark side that Bob still has sonme
synpathy for the Government position in hospital merger
cases, al though, maybe, he just wants the business in the
event the Governnment continues in the area.

Let me offer the usual caveat that the views that
"' mgoing to express are ny own and not those of the FTC or
of any Comm ssioners at the FTC. M experience in the
hospital field, in particular, cones frombeing lead trial
counsel in the Butterworth-Bl odgett case. | also have been a
consultant and active in a nunber of other hospital nergers
t he FTC has brought, including Freeman Hospital.

And based on that, | have fairly strong views
about the explanations or possible explanations for the
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Government's history -- recent history -- in hospital nergers
and the Governnent's |ack of success. Clearly, that recent
hi story teaches us that hospital nmergers have been
increasingly difficult for the Government. The Gover nnment
has a string of |osses over the past nine years that, |
t hi nk, everyone here is well aware of.

In my view, the bul k of those cases brought during

that time were well -founded cases. Now, the Gover nment

shoul dn't have won themall, but on the other hand, the
Government shouldn't have lost themall, either. 1In fact, |
will tell you that froma personal perspective, that
Butterwort h-Bl odgett still wangles nme to this very day.

Davi d Ei senstadt, who is also on this panel, was the opposing
expert, and he may have different views, but to this day I
feel that's a case that we shoul d have won.

In contrast, and interestingly, during this sanme
period, the Governnent's success rate in nonhospital mergers
has been quite high. So, again, what's the explanation or
what are the explanations? And |I'mgoing to offer you ny own
perspective as a trial |awer, who's been on the front |ines
and dealt with judges in these cases.

Let me enphasize at the outset that the sanme | aw
applies to hospital nergers as to other nergers. That being
t he case, a changing |egal environment certainly does not
provi de an explanation for the string of |losses. And, yet,
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there's no doubt, at least in my mnd, that hospital nergers
are treated differently by the courts than other kinds of
mer gers.

The main factors that | would identify as having
an i nmpact on the outconme are as follows -- and there are four
of themin nmy view. The first is that hospital mergers are
i nherently local in nature; the second is that hospital
nmergers, typically, although not always, involve nonprofit
hospitals; the third is the |ack of sophisticated custoners
who are willing to challenge hospital nergers; and the fourth
is that geographical markets are increasingly difficult to
prove. And |let me take those one at a tine.

First of all, hospital nmergers are inherently
|l ocal, and | don't nmean that from the standpoint of defining
a geographic market, but nore fromthe perspective that
hospital mergers involve local community health care. And
that being the case, | think that this is a key factor
because it injects a nunber of systematic biases into the
judicial system

For one thing, | believe that District Courts --
and even Courts of Appeals -- are quite resistant to
perceived interference fromoutside the |ocal community into
the issue of local health care.

And there are a nunmber of exanples that | would

base that on. For instance, in the Freeman Hospital case,
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Judge Whi pple actually told us at one point, off the record,
that the FTC -- that Washington -- really had no business
being involved in telling the | ocal community what to do.

OQbvi ously, that statenment was made off the record,
not on the record, although he made sonme ill-tenpered renmarks
that actually were on the record that got himcriticized by
the Court of Appeals, but not overturned.

Even in University Health -- and University Health
was a case that many of you know the Governnent actually won,
al beit on appeal on the Eleventh Circuit. That case was
remanded fromthe Eleventh Circuit to the District Court for
the entry of an order prohibiting the merger, and in entering
that order, the Judge reluctantly recognized he had to foll ow
the dictates of the Eleventh Circuit, but he stated in his
order, and | quote, "I am m ndful of the m schief that such
an order will work in this community."

So, at that point, the Judge, even though he had
entered the order, canme out of the closet and basically said
t hat Washi ngton had no busi ness doing m schief in his
community, that this was a local matter.

So, again, | think the sense we get fromthese
cases -- and | certainly had it in Butterworth-Bl odgett
-- although the Judge there avoided ill-tenpered remarks --
at |l east on the record -- is that the judicial perception is
that health care policy should be decided by the comunity.
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Anot her aspect of the |ocal nature of hospital
cases is that the trial court often knows, either directly or
indirectly, the menbers of the hospital board who often
testify in such cases. And, of course, this enhances both
the credibility of those witnesses and their inpact before
the court.

Anot her factor that is a part of this inherently
| ocal nature of hospital nmergers is that there's typically
not mmj or resistance fromlocal enployers or fromthe
busi ness community. GCenerally because we're | ooking at
nonprofit hospitals, the |local enployers are often on the
boards of these hospitals. But, at a m ninmum even when
| ocal enployers, other |ocal businessmen are not heavily
involved in the merger, their inclination is not to step
forward and actively oppose the nerger.

And, finally, this conmunity focus is exacerbated
by the fact that for market definition purposes nost of the
hospital markets that have been chal |l enged have been small er
conmuni ties, which, again, enphasizes and exaggerates the
| ocal effects of these cases.

Secondly, there's the nonprofit status of the
hospitals. M sense is the courts are inclined, either
explicitly or implicitly, to offer nonprofit hospitals the
benefit of the doubt. |In Butterworth, as Bob nentioned, the
District Court found that, even though the hospitals woul d
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have mar ket power -- which is usually the be all and end al
of a nmerger case -- it nonetheless went on and concl uded t hat
the hospitals wouldn't abuse that power.

| always felt that was particularly interesting
because there was evidence in Butterworth-Bl odgett that if
t he merger had not gone through that the Bl odgett board was
inclined and commtted to building a new facility and it was
generally recognized in the conmmunity that that new facility
woul d be very expensive and would raise community health care
costs.

Interesting in the sense that one of the Judge's
justifications for giving extra credence to the position of
the hospitals in a nonprofit status was that the boards,
because they consisted of nmenbers of the | ocal community,

t hat those boards would, in fact, act for the benefit of the
community, and, yet, here we had a very specific instance
where, at least in nmy view, it would be denpnstrated that

t hose boards woul d not, necessarily, act for the benefit of
the community.

And | think the explanation for that, and the one
that we offered to the court at the tinme, is that although
one could not question the good intentions of the board
menbers, we believe that, for the nost part, those board
menmbers woul d act in the benefits and best interests of the
hospitals and not of the communities, because they, after
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all, were functioning as board nenmbers of the hospital. And
the goal, therefore, was to enhance the hospital's future,
not necessarily to keep health care costs to the comunity at
the | owest possible |evels.

| would note, as inportant as the nonprofit status
of hospitals is, that the Governnent has | ost cases involving
for-profit hospitals, and Bob gave Tenet as an exanpl e of
that. So, even when challenging a for-profit hospital, the
Governnment has had difficulties.

Third, 1 would enphasi ze the | ack of sophisticated
custonmers. The testinony of nmmjor custoners is usually quite
probative in nerger cases. And, yet, such testinony is often
unavail able in hospital nergers. Enployers are generally
unwilling to challenge the nergers. The |ocal enployers
often are on the hospital boards. Even when they're not on
t he boards, as | said before, the inclination of the |ocal
enpl oyer is not to challenge his fell ow busi nesspeopl e who
have made the decision that the merger should go forward.

Naturally enployers typically feel that they have
the | everage to avoid the inpact of any price increase and
are disinclined to step forward and i nvol ve thensel ves in
| ocal affairs. So, we've had difficulty getting strong
enpl oyer testinony. |t has happened, and Tenet is an exanple
of that, but nonetheless it has been a problem for us.

As a result of that, the Comm ssion has often
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| ooked at testinmony fromthird-party payors and treated them
as custoners, and I think with some justification. But even
third-party payors can be reluctant to step forward for fear
of retaliation should the nmerger go through.

In those instances where we've have strong
testimony fromthird-party payors, the courts have typically
di scounted it for a couple of reasons. For one thing, as in
Butterwort h-Bl odgett, nmany courts seened to feel that the
third-party payor has noney at heart as its main interest and
not the best interest of the community and of the consuners.
And, in addition to that, the courts typically viewthe
third-party payors as not representative of the consum ng

public because many people are not within the anmbit of those

pl ans.

Finally, there's the difficulty of proving the
geographic market. Courts, of course -- particularly the
Eighth Circuit -- have been quite critical of the
Governnment's efforts at market definition. In a sense,
whenever | deal with nmarket definition, I'mrem nded of Judge
Posner's comments in the Rockford case, where he said, "It's
al ways easy to nitpick a market definition." It strikes ne

that a lot of what's going on really could be characterized
in that fashion.
Courts have rejected, in market definition
situations, the use of internal docunents. And, yet, these
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are often the kinds of docunments that Courts in nonhospital
cases often find to be the nost probative.

Courts have also rejected other qualitative
evi dence on market definition, such as, for exanple, the
testinony of third-party payors.

So, what the courts seemto be insisting on is
guantitative evidence. And, yet, in nonhospital cases,
gqualitative evidence, whether it be testinony or ordinary
course of business documents, is often the sort of evidence
that's seen as nost probative.

Ordi nary course of business docunents, in ny
experience, are docunments that are often credited by the
Court; certainly in conparison to data which is often
i nperfect to begin with and can be easily mani pul ated. Most
of the data analyses is specifically prepared for litigation.
And, in nmy view, as a result of that, should be viewed with
sone i nherent skepticism

But, nonetheless, it's clear that, at a m ni mum
the courts do expect a heavy use of enpirical analysis and an
enphasi s on quantitative versus qualitative materi al

As a result of this problem an acceptable,
practical methodol ogy for defining a market is uncertain at
this point. It's clearly in a state of flux, we all, |
t hi nk, recognize that the nerger guidelines are the
appropriate general analytical tool, but trying to cone up

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

26
with a practical approach to geographic market definition has
been quite problematic.

But, again, it's inportant to note that either
when the Governnent has prevail ed on geographic market
issues, as it did in Butterworth-Bl odgett, we still |ost
t hose cases.

So, finally, |I come to possible solutions for the
future and strategies that the Governnent, perhaps, could
i npl ement in order to avoid this string of |osses. Half
jokingly, I would agree with Bob that we probably should stay
out of the Eighth Circuit. But, putting that aside, | think
t he Governnment needs to target the strongest cases goi ng
forward. And that's by paying particular attention to
geographi ¢ market and also to efficiencies, and that's
because those two issues, in particular -- maybe product
mar ket in the future -- becone nore conplicated -- those are
the i ssues where factual findings by the District Court wll
be particularly difficult to overcone on appeal.

In trying to bring our strongest cases, we al so
need to make better use of data, and, in particular, to rely
nore on natural experinments to the extent that we can | ook to
natural experinments -- situations in the past -- it gives us
a way of using enpirical analysis that does not involve
prepared-for-litigation-type anal ysis.

Cbvi ously, there is some concern about the use of
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patient flow data, which does present a static rather than a
dynam c anal ysis and patient flow data, obviously, has to be
used as a starting point and not an endi ng point.

Secondly, if possible, Government should try to
obtain strong comrunity support prior to a Court chall enge.
And | thoroughly agree with Bob that, if at all possible, the
Governnment should try to get support fromthe State and,
hopefully, fromthe local comunity, as well. And the | ocal
community may even be nore inportant than the State. It's
hi storically been quite hard for the Government to win cases
where the State has cone out on the other side.

Third, | think that the Conmm ssion, at |east,
coul d consider bringing adm nistrative cases rather than
going to District Court. O course, this is an option only
for the Federal Trade Commi ssion and not for the Department
of Justi ce.

It al so means permtting consummation of the
merger and then seeking divestiture down the road. And this,
of course, presents certain problens because the Governnent
will be forced, in seeking divestiture, to unscranble the
eggs. Nonet hel ess, hospital nergers, typically, have taken
awhile to consolidate. And, so, it may be that by giving up
t he option of stopping the merger at the outset, the
Governnment isn't risking as nmuch as it mght in other kinds
of markets with other kinds of products.
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Finally, | think, that both DQJ and the FTC should
spend nore energy | ooking at consunmated nergers. In a
consummat ed nmerger, the harmis easier to denonstrate. 1In
part, because sonme of it has already occurred, and this wll
al so help the Government get over the hurdle of defining the
product market and the geographic market -- the assunption
being that if a harm has occurred to be denonstrated that
there is clearly a geographic and a product market that's at
i ssue.

And, finally, of course, by |ooking at consummted
mergers, assumng we can |look a few years down the road, we
shoul d present a nmuch clearer picture of the efficiencies --
t hose efficiencies will either have been realized or not
realized, and, therefore, will not be viewed as sonething
that has to be projected into the future with all the
uncertainties that that entails.

| think that concludes nmy remarks. Thank you.

MS. MELMAN: Thank you very nuch, Mel.

(Appl ause) .

MS. MELMAN:. Toby?

MS. SINGER: Thank you. 1'd like to start by
t hanking the FTC for inviting me to speak here and echo the
poi nts made by a nunmber of the speakers that these health
care hearings are very valuable contributions to the | earning
in very difficult health care issues.
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As sonme of you know, my background involves a very
long string of litigating hospital mergers. | started at the
FTC -- maybe | won't say when -- but | |itigated some of the
very first hospital nmergers, including the HCA-Chattanooga
merger, which was an FTC adm ni strative proceedi ng involving
a seven-week trial, appealed to the Seventh Circuit, and a
very thorough and wel | -devel oped record.

Since leaving the FTC, |1've been involved in a
nunber of litigated cases as well; the npst recent being the
Sutter case, which was brought by the State of California,
which the FTC, in its wisdom chose not to chall enge.

It's often argued and we've heard sone of this
t oday, that the Federal courts don't |ike hospital mergers --
hospital merger cases -- hospital nerger enforcenment. And
under that theory, the string of |osses that's been suffered
by the Federal Government since about the m d-90s is
attributable to the courts' finding excuses to dism ss the
cases, because either, (1) they don't believe that not-for-
profit hospitals are likely to engage in anti-conpetitive
activities; or (2) they're reacting to the Federal Governnent
coming to town to tell the leading citizens of the community
-- the hospital board menbers -- what is best for the
citizens of that conmunity.

A cl ose | ook, however, at the hospital nerger
deci sion doesn't really support those as unifying theories
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for those cases. You really cannot generalize, you cannot
say that there's the sane set of reasons for all of these
| osses or even alnost all of these |osses.

In only one of these cases did the court find that
t he Governnment had proven its prima facie case, yet ruled
agai nst the Governnent, and that was the Butterworth case.
And | think in Butterworth the court was very up front about
saying | don't believe not-for-profit hospitals are going to
do bad things and this nmerger is inportant for the community.
Per haps there was some of that going on in the Freeman case,
as well, although that case was decided, ultimately, on the
antitrust merits.

But if you | ook at the other cases, you'll find a
string of cases that contradict those two theories. The
Governnment has prevailed in cases where the merging hospitals
were not-for-profit entities; the Rockford case, brought by
the Justice Departnent; and the Augusta, Georgia case,

Uni versity Health, brought by the FTC, are exanples of those.

In fact, Rockford and Augusta squarely rejected
the not-for-profit defense in ruling for the Government.

Even in the case, Rockford, where the court stated that the
court was not unsynpathetic to the notivations of the
def endant s.

And even in Dubuque, in the lowa case that | think

surprised everybody when the Governnent |ost, the court
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rejected the nonprofit argunment. There's a fairly
interesting discussion of that in the opinion in seeing the
correct analysis of the not-for-profit defense. The Court
stated that in spite of the fact there wasn't any evidence
that these board nmenbers, these hospitals, had really anti-
conpetitive intent, that wasn't the point. The fact is that
t he board nenbers' testinmony was very credible, they were
intending to do the right thing, but the Court said there's
not hing i nherent in the nonprofit status of the hospitals
whi ch woul d stop any anti-conpetitive behavior. And the
Court, of course, said you could always have new board
menbers com ng al ong that woul d behave anti-conpetitively.

And even beyond that, in argunents that we at the
FTC made in sonme of the early not-for-profit investigations,
the fact that an entity is not-for-profit may nean that it
has good intentions, but that does nean that the way it's
going to operate in the marketplace is the sane way that it
woul d operate if a market is conpetitive when a nmarket is not
a conpetitive market. So, | don't think that that
argument can explain a | ot of these cases.

On the "we don't want the Federal Governnent
comng to town to tell us what to do" point, the Governnent
has prevail ed when cases were tried in the town that the
hospitals were | ocated; for exanple, the Rockford case,
again, was tried in Rockford. And the Governnent, of course,
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has | ost where courts were | ocated el sewhere.

In the Sutter case, the case was tried in San
Franci sco; the hospitals were over in East Bay, and if anyone
is famliar with that area, you know those are two different
wor | ds, not just two different towns. The Long Island Jew sh
case was not tried right in the backyard of the hospitals.
Even the Tenet case, where the Governnment won in the District
Court, that was in St. Louis and the Court of Appeals, which
reserved the Government win, was also not in the honmetown.

Perhaps ny favorite exanple of the Governnent,
using that to nmean conpl aint counsel in this case, has | ost
is the Ukiah case, which was brought by the FTC a nunber of
years ago, where the FTC, itself, through the ALJ, |ost on
| ack of proof of a relevant geographic market, hardly a hone
court advantage for the hospitals in that case.

So, if these reasons don't stand up to scrutiny,
what are the reasons for these losses? |It's clear that the
Governnment has just not been able to prove or to persuade the
courts on the nerits that conpetition will be | essened by
many of these mergers. And you have to | ook at the specific
facts of all of these mergers to figure out why, in each
case, the Governnment did not prevail.

We antitrust |awers are very fond of saying that
antitrust is very fact-specific, very fact-intensive and
that's just as true for hospital cases as it is for every
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case. A hospital nerger in one market may or may not be
simlar to a hospital merger in another nmarket.

And | think we can't underestimte the val ue of
precedent. Once the Governnment had | ost a couple of these
cases, as Bob said, don't go to the Eighth Circuit, it's
going to be very hard for a court in the Eighth Circuit to
find a narrow geographic market, and that's not just true of
hospital cases, the Eighth Circuit case |law, in general,
finds very broad geographic markets.

And, of course, other courts have relied on the

cases in the Eighth Circuit and el sewhere. So, it's going to

be an uphill battle just based on precedent al one.
Second, | think the courts just haven't been
willing to believe the testinmony of health plans and others

when it's contradicted by other evidence, in particular, the
statistical evidence and market definition. And I'll talk
about that again in a mnute.

The best exanples of those, of course, are the
Sutter case, where the health plan said one thing and it was
contradi cted by other evidence; Tenet, sane thing, the courts
just did not believe the anecdotal evidence when it was,
again, contradicted by the statistics; and Long | sl and
Jewi sh, where in that case there was actually conflicting
testinmonial evidence. So, it was probably a little easier to
reject it.
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Why however, has the Governnent been able to carry
its burden in some of the cases? 1In the older cases, the
Governnment did prevail. M theory about that is that the
Governnment has departed fromtwo of the key aspects of the
early enforcenent efforts.

The first, and I think this is the npost inportant,
is before asserting that conpetition has been | essened, the
Governnment spent a lot of time in those ol der cases
establishing the ways in which hospitals conpete. 1In the
earlier cases, everybody understood the Courts are not
fam liar with or confortable with the notion of hospitals as
conpetitive entities in a conpetitive marketplace. So, we
all went out of our way to explain to the Courts this is, in
fact, how hospitals conpete.

The early cases focused on the nature of
conpetition and built on that discussion in order to project
the kinds of anti-conpetitive effects that could occur if a
merger were allowed to proceed. The HCA/ Chattanooga case and
t he Rockford case are both exanpl es of that.

A coupl e of quotes from HCA fromthe Comm ssion
opi nion: "Before considering the nmerits of this case, it's
i nportant to have a fundanmental understanding of the role of
physi ci ans and third-party payors in the health care
transaction.” In fact, the Conm ssion devoted 10 pages of
its opinion just to describing the nature of conpetition
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before going on to explore the conpetitive effects.

Then, once it did that, once it established the
mar ket and the market shares, it didn't stop with the market
shares. It said, "Because HCA denies that anti-conpetitive
behavior is likely," -- and, by the way, HCA prem sed sone of
that on the notion that the not-for-profits in the market
woul d not collude -- "it is useful to consider the likely
fornms that anti-conpetitive behavior would take.” And the
Comm ssi on went back to the exanples of conpetition in the
mar ket and how conpetition had been | essened before the
merger and built on that to show that these are the things
t hat could happen now that the market is nore highly
concentr at ed.

The Seventh Circuit, when it came tinme to exam ne
the case -- and Mel probably renenbers that we were all a
little surprised it had gone to the Seventh Circuit and we
decided it was probably trying to get a judge |ike Posner,
who perhaps woul d be skeptical of the Governnent's case --
but what Judge Posner said is that the Comm ssion had engaged
in a very detailed analysis and an inquiry into the
probability of harmto consuners, summari zed that analysis in
several pages of its opinion and actually noted that the
Comm ssi on nmay have even gone further than it needed to in
expl oring these issues.

Simlarly, in Rockford, the Justice Departnment put
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in quite a bit of evidence on the nature of conpetition,
explaining this to the Court and the District Court in
Rockford devoted several pages of its opinion, which was nuch
shorter than the HCA opinion, to the nature of conpetition
before it went on to the anti-conpetitive effects.

The second thing that | think used to be done nore
and per haps could be brought back, and it's sort of a subset
of this, and that this is the question of nonprice or quality
rel ated conpetition. And this is sonmething that Bob
mentioned as well and | agree.

I f the Government were to establish the benefits
of nonprice conpetition in explaining the way hospitals
conpete, it provides another dinmension in which conpetition
can be | essened. So, even if you don't believe that
hospitals are going to be able to raise prices, maybe there
is anot her dinmension in which they could | essen conpetition
by providing |lower quality services. And not so nuch that
the care will be worse for the patients, but perhaps the
nunber and anount of services provided will be |ess.

One of the things the Courts have sei zed upon,
have t hought about, is it a good thing to have a nedical arnms
race? |Is it a good thing to have two MRIs next to each
ot her?

Well, | think that anyone who believes in the
conpetitive market will say, yes, it is a good thing. And,
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so, again, if the enforcers spend sone tine devel oping the
way conpetition works and why that's good, maybe it will be
easier for the courts to understand why a nmerger that m ght
| ead to one MRI instead of two and, therefore, |ess access
for consuners, m ght be a bad thing.

In fact, the Eighth Circuit in Tenet recogni zed
the quality conponent of hospital conpetition, criticized the
| ower court and the Government for an inordinate enphasis on
price conpetition w thout considering the inpact of reduction
in quality, and mentioned that the higher quality is maybe a
reason for patients to go outside of the FTC s market.

|"d also like to spend a mnute on what's
devel oped into the great debate in the hospital merger cases;
and that is the rel evance of statistical versus anecdot al
information. In ny view, the enforcenment agencies have been
too willing to rely on what they were told by the health
pl ans and others, |ike |IPAs, some enployers, but haven't gone
beyond the stories to actually test what the health plans are
sayi ng.

For example, health plans often will testify or
will tell the Governnment and sign affidavits that say: “There
is no way that we can get our patients to go to hospital X,
they're only going to stay in this area where the merging
hospitals are.”

But when you take their deposition, you discover
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that they haven't even gone back and | ooked at their own
i nformati on about where their subscribers go and that their
subscri bers are maybe already using those hospitals. You can
get, for exanple, the information, the clainms data, fromthe
heal th plans and | ook at the zip codes of their subscribers
and what their historical patterns have been.

The ability to go behind what the payors are
sayi ng would allow the Governnent, perhaps, to shore up that
testimony with other kinds of harder evidence that's maybe
consi stent with what they're saying.

The nonhospital cases that rely on qualitative
evi dence, like testinony, |ike docunents, tend to be cases in
whi ch that's not inconsistent with the statistical evidence;
that cases in other arenas where the Governnment has been able
to prove its case, the defendants have not been able to point
to the statistical evidence as inconsistent.

So, for exanple, in the Staples case, where the
mar ket was defined based on a | ot of enphasis on interna
docunments of the merging parties, it was al so supported by
t he scanner data that showed, in fact, the hard nunbers
supported what the internal docunments said.

But, in sone of these hospital cases, the
statistical evidence is just not consistent w th what
peopl e's perceptions are, and | think courts are going to be

nmore willing to rely on nunmbers than on perceptions.
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The other criticismon the reliance on stati stical

patient origin data is that it's a static kind of analysis

and you can't assune just because there are certain people

going to certain places that nore people would go t
pl aces. | think that that may or nay not be true,

have to show why that's the case.

o0 those

but you

In most of the cases where statistical informtion

was used to show a broader market than what the Gover nnent

was al |l eging, the defendants were able to show t hat

statistical data proved that patients were already

t he

| eavi ng

the market at issue or patients were comng into the nmarket

fromareas where there were legitimte hospital substitutes.

So, it was used as evidence of what would happen if

t he

mergi ng hospitals raised prices. So, although it is a static

snapshot, the point that was nade was a dynam c poi

And the critical |oss analysis, which has

nt.

been

much criticized, is, in fact, an attenpt to use statistical

data to show that things would change.

Finally, 1'd like to nake a couple of points on

the hospital nmerger retrospectives. It really is useful, |

think, to go back and | ook at what has happened after

hospital mergers have been consummated. But | have a couple

of cautions.
The first is, it's going to be very, very
difficult to neasure what the effects of the nerger
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in the particular market. In particular, in the hospital
industry it is very, very difficult to measure price. What
is a price increase? How do you conpare the different types
of contracts with health plans? How do you account for the
fact that there has to be cost shifting due to indigent care
due to underpaynment by Governnment entities? How do you
conpare a capitated contract to a per dien? It's just going
to be very, very hard.

And, then, even assum ng that that kind of
measur enent can be done, how do you determ ne whether a price
increase is due to a nmerger or is due to other factors in
that particular market? I think that the Governnent needs
to be very careful in draw ng concl usions there.

And, second, | think it would be easy to fall into
sone of the sane traps in these retrospectives by relying on
t he anecdotal evidence fromthe health plans. This is
perhaps a case where we have the luxury of a little bit nore
time, the health plans can be put to the sane test as the
hospitals to provide the specific information about pricing,
revenues, what they do with their premuns, to really analyze
whet her, in fact, the nmerger has had a negative inpact on
conpetition.

Thank you.

(Appl ause) .

MS. MELMAN: Thank you, Toby. Next we'll hear
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from Dave Argue.

MR. ARGUE: Thanks, Leslie. 1'd like to start off
by thanking the FTC and DOJ for inviting nme to address you
guys. | think this set of hearings is likely to produce sone
interesting and thoughtful perspectives that will help guide
us in the future.

I n Novenber, 2002, Chairman Muris of the FTC
remarked in reference to the Merger Litigation Task Force,
that the agencies needed to devel op what he call ed "New
strategies for trying hospital nmergers.” This is clearly
reflecting the frustration that the agenci es have been
feeling over the |ast several years with their inability to
prevail in the courts.

In that same address, he also referred to sone
previ ous comments by Chairman Pitofsky, these comrents dating
back a nunmber a years, in which the fornmer Chairman Pitof sky
tal ked about "a recurring need to return to first
principles.” | believe, and I'lIl go through this in a little
bit nmore detail, that the best new strategy for litigating
hospital cases is to, in fact, return to first principles.

The right question is whether the existing tools,
whi ch are good ones -- the Merger CGuidelines -- are being
used properly. The Merger Guidelines' framework for
anal yzi ng hospital nergers is fundanentally correct. It's
got the right concepts, it's got the right approaches. There
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are di sagreenments that as to the enphasis that ought to be
put on one part of it conpared to another part, but the
paradigmis right and the way to go through it is right. And
the courts have consistently endorsed the Merger Cuidelines
as a framework for litigating hospital nmergers.

|"d like to address sonme of the primary issues
that | see in the use of the merger guidelines, in what |I'm
calling a "back to basics" approach to litigating hospital
mergers. |If the Guidelines have the right framework, how
m ght they be better applied?

The Gui delines' framework focuses on the basic

guestion of whether enough custonmers -- in this case a
patient or payor — would switch suppliers -- in this case
hospitals -- in order to defeat an attenpted price increase

or quality decrease. To inplenent this framework, there are
sone fundanmental, basic analytical principles that need to be
adhered to.

" mjust going to talk about two of these that |
think are especially inportant. |'msure there are others
that fit into this category as well. The two that |I'm going
to tal k about are the need for internally consistent theories
and the need to have dynam c anal yses.

Internally consistent theories, what |I'mreferring
tois the theory that links the conpetitive harmto the event
t hat has occurred. Presunmably, the event is the merger and
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the conpetitive harmis the ability or sone supposed ability
of the hospitals to raise price or decrease their quality.

An internally consistent theory is not just a
formality. 1t's not something that you say nicely. [It's an
i mportant aspect of clear thinking and sensible evidence-
gathering. | don't think that you'd want to start one of
t hese processes wi thout having gone through your theories
very carefully.

The theory has got to start with, as | said, a

i nk, causing a |link between the nerger and the supposed

harm It also needs to be consistent with the bedrock
assunmpti ons of the Merger Guidelines -- profit maximn zation,
if a firmpossesses market power that they will actually

exerci se that market power, and so forth.

The theory al so needs to be consistent with the
source of the market power. For exanple, a |lot of cases
begin with the theory of unilateral effects. |If a hospital
in a multi-hospital market is reconfiguring its services so
that it's not offering the same services in both of the two
facilities, or if the two facilities are |ocated very close
to each other, which is often the case in these, then the
unilateral effects theory is not likely to work.

So, if you're in a nulti-hospital nmarket but you
don't have unil ateral effects theory, then you're heading
toward a coordi nated effects theory. That gets back to the
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begi nning of the coordination is not consistent with a
unilateral effects theory in the first place.

There tends to be a lot of confusion about this as
t hese cases are brought forward, and it's true in private
litigation, as well, and that nakes the whol e analysis nuch
nmore difficult by failing to have a consistent theory.

The theory al so needs to be consistent in the way
in which market power would be exercised. For exanple, a
t heory that does not describe price discrimnation should not
predi ct that market power will be exercised against sone of
t he custoners.

The second main topic that | had wanted to talk
about was the need for dynam c analysis. The hypothetical
nmonopol i st framework is fundanentally forward-1ooking. It's
hypot hetical, after all, and it's a question of what woul d
happen if the nmerged parties got together.

A static analysis, as Toby had nade reference
before, a static analysis is not adequate. Often in
anal yzing data, parties -- or the Governnent -- will apply an
El zi nga- Hogarty test as a neans of |ooking at the patient
flow data. That's fundanentally a static analysis and it
does not address the dynam c narket definition question.

And the Courts have recognized the need for this
dynam c anal ysis. They talked about it in Sutter, it was
addressed in Tenet, it was brought up in Long Island Jew sh
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and Freeman as well.

Havi ng consi dered sonme of the fundanental
principles, and as |'ve said, |I'msure there are nore that
fairly fit into that category, let's just turn to sone of the
key concepts. There are others, |I'msure, that, again, are
rel evant, but |I'm not going to address every one of them

But, clearly, market definition, shares in
concentration and entry are issues that conme out point by
point in the Merger Cuidelines. Efficiencies, obviously, is
anot her one that fits into that category, but I'm not going
to work on that today.

For market definition, and markets do
fundamental ly need to be defined properly, the analysis from
t he Merger Cuidelines conmes back to that sanme question of
woul d enough custonmers switch suppliers, or switch hospitals
in this case, to defeat a price increase. Another way to say
that is what is the smallest group of hospitals that
coll ectively could profitably increase price or decrease
quality?

The framework in the Guidelines, as it relates to
mar ket definition, addresses this question of how nuch is
enough? How nuch of customer switching is enough?

The answer that has evolved over the last 10 or 15
years focuses largely around the critical |oss, or variations
on that concept. |In determning the critical |oss, the |oss
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is really just a threshold. [It's a threshold above which any
addi tional | oss would be unprofitable. There's nothing
magi cal or nothing especially difficult about the critical
| oss calculation. | know there's a certain anmount of
controversy surroundi ng the cal cul ati on, but the concept is
that that's difficult and it generally yields an intuitive
result. Hospitals have high fixed costs, so their
contribution margin is going to be high and the critical |oss
tends to be | ow.

Sone courts have explicitly noted the role of the
critical loss in the analysis; that was true in Tenet, it was
true in Sutter, it was true in LIJ and in Mercy Health
Services, as well. And interestingly sone of the nore recent
deci sions, the courts have explicitly stated that that
critical loss concept cones right out of the Merger
Gui del i nes.

The Appeals Court said that in Tenet and the
District Court said it in Sutter as well. So calculating the
critical loss is one issue. The harder question is, and the
nore controversial question certainly is, will the critical
| oss be exceeded if the nmerger is allowed to occur and the
nmerged parties attenpt some anti-conpetitive action?

VWhat are some of the means by which we can assess
the answer to this question? And |I'mgoing to talk about
three of them The patient origin data; payors nechani sns
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for shifting or for influencing patient choice; and for the
opi nions of market participants.

The patient flow data, | believe, is still one of
the nmost inportant sources of information for analyzing a
hospital merger. It allows people to exam ne what has
actually gone on in the market and then nmake sone inferences
about future behavior. There's sone indications that the
agencies want to rely even |less on patient flow data than
they have in the past. But the patient flow data are actual
in nature, they reflect actual transactions between the payor
and the patient, on the one hand, and the hospital on the
ot her.

The patient flow data are highly specific to the
transaction and reconsideration; they can be disaggravated to
a great |evel of detail, breaking it down to residential zip
code, to the specific service being offered, to the payors
under consideration and certainly to the right time frame.

In other words, it's possible with the patient flow data to

create a set of simlarly situated patients which allows one
to nmake reasonabl e i nferences about what patients are going

to do in the event of a price increase.

Now t he inferences are certainly based on
assunmption. There are sone assunpti ons enbedded in that type
of analysis, which is why you'd want to go back and test
t hose assunptions for their sensitivity -- or test the
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results for the sensitivity to variations in the assunptions.

The patient origin data, as Toby had nentioned,
had been accepted by the Courts and relied on by the Courts
in making their decisions. In Butterworth, the patient flow
anal ysis was considered sufficiently strong, along with other
information, to define a market. And that was even with the
static analysis of the patient flow data.

In Mercy Health Services, the patient origin data
presented by the Departnent of Justice, in the Elzinga-
Hogarty test, was viewed by the Court as being too static a
view -- too static an interpretation of that data was put on
it by the Department, but that a nore dynam c anal ysis could
be derived fromit.

In LIJ, patient flows into and out of the area
were relevant considerations for the market definition. And
in Sutter, again, service area overlaps and patient flows
into and out of the area were cited by the Courts as part of
their reasoning for deciding on a geographic market.

The second mechani sm or the second step or second
factor that we can ook at in determ ning or assessing
whet her the critical |oss will be exceeded, is whether payors
have the right mechanisns to actually nmake or influence the
choi ce of hospitals being made by patients.

The question of consuners switching suppliers in

the hospital industry is a lot tougher than it is in other
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i ndustri es because of the role of the third-party payor.
There needs to be sonme specific nmechani smor some way in
whi ch the payor can influence the choices being made by the
consuners. It's inappropriate, | believe, to argue that the
failure to see those nmechanisns in place today or prenerger
let's say, is an indication that those nmechani snms won't
appear in the future. They may not be necessary in a
premerger in a conpetitive market. The question, then,
becomes woul d they be avail able and could they be inplenented
post - mer ger ?

As | nmentioned, the critical loss in a hospital
anal ysis typically results in the need to nove a fairly snal
nunber of patients. A small shift in the revenue is enough
to defeat a price increase. So, the focus needs to be on:
“Are there small nunbers of patients that could be influenced
by the managed care pl ans?”

And the managed care plans have a nunber of tools.
Some of themare their traditional tools, the exclusion of
the nerged parties froma network. That was a big deal in
the md-to-late '90s or certainly the m d-90s, as managed
care cane into its own. |It's becone |ess relevant these days
as nore consuners are demandi ng open access to ot her
networ ks. Nevertheless, there are still some products, EPOCs
and POS products, that have elenents of that init, in terns
of differences in the network.
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One of the other older, nore traditional tools or
mechani sms that the managed care plans have is the use of
capi tated products or physician risk-sharing. These, again,
while they are not rolling as rapidly as they had been
previously, they are still there and they can still be used.

But there also are sone innovative mechani sns and,
as Bob Lei benluft had said, keeping current in the field is
part of the process of litigating these cases. And there are
a number of new nmechani sns that are showing up in the
literature, you see it in the managed care plans in
California, nost places manage to get these things
i npl emented. But they're around. Not every one of themis
going to work in every circunstances, including there's a |ot
of flux in testing going on. But let nme just address a
coupl e of them

One of them has been used extensively in the
pharmaceuti cal end of the business for a nunber of years. It
has become increasing conmon in provider networks as well, so
that the nore expensive hospitals are in sone different tiers
than the | ess expensive hospitals.

There al so are variable premuns, and that's ny
termfor it, but the concept is that when nanaged care plans
and enpl oyers put a surcharge -- for lack of a better word --
onto the enpl oyee or the subscriber when they're using a
hi gher-priced provider.
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Consuner-directed plans -- and sonetinmes these are
a variation and this is defined contribution plans -- also
are a neans by which the managed care plans are getting the
noney into the hands of the patients and the subscribers and
letting that influence their decision nore directly.

The managed care plans can also, in sone
circunstances, directly influence the hospitals with
retaliation in other markets, especially for |arge hospital
systens, and sonetines in other -- not in other geographic
mar ket s, but other product markets, as they | ook toward
out pati ent services.

The third elenment on here is the opinion of market
participants. The courts agree with the merger guidelines
that the opinions of the market participants is relevant.

But the courts have also stated that these opinions need to
be tested against the facts. |In Freeman, the Court had said
t hat the opinions of these market participants needed to be
corroborated by the data. |In Tenet, the Court doubted the
accuracy of the statenments of some of these participants. In
guoting the Tenet Appeals Court, "Market participants are not
al ways in the best position to assess markets long term™

That, obviously, was very significant in that
case, because the FTC had relied so heavily on the opinions
of the enployers and the nanaged care pl ans.

And in Sutter the Court noted, quoting again, "The
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perception of market participants should be given
consi derably | ess weight than quantitative anal yses." So,
those things are the points on market definition.

Now, moving on to shares and concentration, to the
extent that shares have any value at all, it has to be in the
properly defined market. |If the market is not defined
properly, then the shares are void of any particul ar meaning.
Mor eover, the relevance of shares is not consistent with all
nodel s of behavior. That ties us back to the need to have
internally consistent theories in the first place.

Certainly shares to the extent that they are
consi dered are one of many vari ables that should be assessed.
If it turns out that shares are sonmething useful to | ook at
in a particular market, the next question is, well, how do
you neasure the darn things? It turns out that it's a |ot
nmore difficult than it nay seemin a hospital narket to
measure shares. You base it on beds. You base it on
adm ssions. Is it the hospitals located in the service area?
s it all the hospitals serving the sane set of patients as
the nmerging parties? Shares and concentration have been
cited in some of the cases and in sone of the cases they have
not been cited. They've been cited only tangentially.

The next issue is entry. Historically, entry has
not been all that inportant. There's been fairly limted
consi deration of entry, despite sonme of the Court opinions
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indicating that it has some inportance. It was cited --
entry was an issue in LIJ. There was an issue of
repositioning of some hospitals. In FTC vs. Tenet Health
Care, entry was discussed in the context of outreach clinics
as a neans of entering another hospital service area.

More recently, entry has become a nore inportant
i ssue, | think, because of the rapid growth of some areas in
popul ation to fuel the ability to fill additional beds; aging
popul ati ons have led to increased demand; the shift in
managed care's ability to danpen patient days, |leads to the
possibility of entry. And entry doesn't necessary have to
cone in a gigantic hospital with a | ot of bricks and nortar.
There are specialty hospitals that cone in, short-stay
hospitals, but there are also general, full-care hospitals
that are built in sone markets and can provi de adequate
entry.

|"d like to finish up by just going back to

Chai rman Muri s' renarKks. He entitled that address

"Everything old is new again -- health care and conpetition
in the 21st century." |It's sort of a catchy title. | think
the | esson that should be taken to heart is that, indeed, to

make everything old new again, the agencies need to return to
basics in nmerger enforcenent.
Thank you.
(Appl ause.)
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MS. MELMAN: Thank you, David. David Eisenstadt?

MR. EI SENSTADT: Good norning. |'mnot as
mechani zed as everyone else, so this is Dr. Serdar Kal kir who
wi Il be operating the overhead, and he will also be speaking
in a couple of mnutes.

| understand that the title of today's session is
"Looking at past litigated hospital nmergers and consi dering
the m stakes that the Federal agencies have made." |'m going
to go against the grain this nmorning and I'mnot going to
tal k about past litigated nergers. |I'mgoing to talk about a
cl ass of hospital nergers that has not been litigated and, in
fact, these nmergers have received alnpst no attention at all
and virtually all of the time have received a clear pass.

And |I'm going to tal k about one private action
t hat was brought because both Federal agencies, | believe,
| argely passed on this particular matter and, therefore,
private intervention and private enforcenent was necessary.
And |I'malso going to talk not only about that case, but |'m
going to tal k about the econoni ¢ nodeling that was done in
order to denonstrate that consuner welfare would decline as a
result of this particular merger.

The title of today's session is "How nergers anpng
conpl enents | ower consunmer wel fare."

Antitrust and industrial organization 101 is that
only mergers anong substitutes can | ower consuner wel fare and
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mer gers anong conpl enents will typically inprove consuner
wel fare. In fact, | believe if you polled 100 of our 100
econom sts, they would conclude that a nerger between a
peanut butter nonopolist and a jelly nonopolist wll
necessarily inprove consunmer welfare. This is one of the
first things you learn in industrial organization or
m croeconom cs in graduate school. And | believe that is
shifted through into antitrust enforcenent and investigation
t hat mergers anong conpl enents, when they are proposed,
typically receive a clear pass.

Now, |I'mgoing to stylize this question, though,
and ask: "What happens when the two manufacturers of the
prem um conponents, i.e., the manufacturer of the premer
peanut butter brand and the manufacturer of the premer jelly
brand nerge?" And, then, I"'mgoing to talk about the
hospital nmerger that's actually a setting for this particular
type of nerger that occurred in the analysis that was done.

| will say even though in this stylized exanple
t he conventional argunment would be that type of nerger wll
i nprove consunmer wel fare because when the prem er conponent
manuf acturers merge double marginalization is elimnated or
pricing externalities because of conplenentary are elim nated
and, therefore, consunmers will be benefitted by |ower prices.

| will mention, as an aside, that these types of

nmergers are not unique to the hospital industry. They occur
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across lines of comrerce; exanples are aircraft |anding
systens, conputer software, beverages -- where sonme of these
matters, | believe, either or both agenci es have | ooked at --
beverages, for exanple, when the prem er cola brand nmerges
with the prem er |enon-linme brand, and even when there is no
custoner overlap between cola consuners and | enon-I|ine
consuners, and there has been sone attention paid to whether
t hese types of nergers could be problematic, but | believe
virtually all of the time, ultimately, the conclusion is --
and often with not a lot of investigation -- these nergers
must be good for consuners and they receive a pass.

What you need here, in order to analyze these
nmergers, i s conponents which are packed into systens by
m ddl enen. These systens are then sold for sale to consuners
or retailers. In the merger I'mgoing to talk about, the
m ddl enen are health insurers, and they package hospitals
into networks, which are sold to enpl oyers.

What you find is a merger anong the prem um brand
manuf acturers largely permt a bypass of the m ddl enman. On
the exanple I"'mgoing to talk about, it's the health insurers
who perform an arbitrage function in disciplining the prices
of the prem um brand conponents, prenerger.

The interesting thing is that the health care
i ndustry has structural characteristics that nake these kinds
of mergers not all that atypical. For instance, you have
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spatially conpl enmentary hospitals who conbine. That is, the
best hospital on the east side of town proposes a nerger wth
t he best hospital on the west side of town, and let's assune
for the noment that there's no custoner overlap between
resi dents who live on the two sides of the town. So,
this is a nerger between two conpl enents.

Or you can have different service-type hospitals
who conbine. For instance, the best obstetrics hospital in a
conmmunity nmerges with the best heart hospital in the
conmmunity. Again, let's assune for the nonent that there is
no common customer overlap for other services, and we'll just
focus on the conplenentary.

It's not just hospitals that are conmbining. You
can have this type of event occurring with hospital physician
nmergers. The best hospital in town nmerges with the best
physician group in town. O you can have physician/physician
nmergers where this is an issue -- the best physician group in
town merges with -- in one specialty -- nmerges with the best
physi ci an group in another subspecialty.

I n addition, what you find in hospital markets is
t he exi stence of m ddl enmen; specifically, health plans who
assenmbl e these hospitals or providers into a package or a
system for purchase by enployers.

Let me tal k about the transaction at issue here.
Some of you may be famliar with this. [In 2001, the
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University of Pittsburgh Medical College Health System or
what "1l call UPMC, proposed an acquisition of Children's
Hospital of Pittsburgh, which I will call CHOP.

UPMC owned 11 general acute care facilities in the
Pittsburgh area; CHOP was the only specialty children's
hospital and it was the prem er pediatrics facility in the
greater Pittsburgh area. UPMC was al so the prem er adult
hospital system |Its Allegheny County share was between 40
to 50 percent; its nmetropolitan Pittsburgh area share was
bet ween 30 and 35 percent; its nearest adult conpetitor
which is the West Penn All egheny Health System had a share
approxi mately one-half of UPMC s share.

As | nentioned, Children's Hospital was the
prem er pediatric facility. |Its Allegheny County share of
pediatric patients was about 70 percent; its netropolitan
area share was 60 percent; its nearest pediatric conpetitor
in Allegheny County had a share quite a bit snmaller, about 10
percent, and UPMC s pediatric share was about 5 percent.

| was retained in the spring of 2001 to begin
| ooking at this transaction. And |I did some field work,
initially, and I will represent to you that the two nost
significant comrerci al payors, Hi ghmark, which is Bl ue
Cross/ Bl ue Shield of Western Pennsyl vania, and Heal th
America, as well as mmjor enployers and West Penn All egheny
Heal th System opposed this transaction.
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| wll also tell you that the horizontal overl ap
in pediatrics was of m nor concern to both H ghmark and
Health America. VWile it was noted that there would be sone
nodest to slight or slight to nodest increase in
concentration in pediatrics, that was not the principal
concern; rather, the primary concern related to the proposed
conbi nati on of the preferred adult system and the prem um
pediatric hospital. 1In other words, the two prem er brand
manuf acturers were merging.

There was concern expressed about post-nmerger
bundl i ng, denial of access to Children's or unilateral price
increases at Children's Hospital, Pittsburgh, or, also, UPMC
facilities.

UPMC' s basic position was the |l ack of horizontal
ef fect nade the conpetitive analysis of the transaction an
absolute no-brainer. This was a nmerger between the
prover bi al peanut butter nmonopolist and jelly nonopolist; a
mer ger that nust, necessarily, inprove consuner welfare. And
UPMC coul d not understand why payors were opposed; why
enpl oyers were opposed; and felt that the opposition by West
Penn Al |l egheny Health System was, basically, sour grapes.

This matter was brought to the attention -- |
don't recall which agency, whether it was the FTC or DOJ - |
don't think either agency or the one that was approached
showed much interest. And | will also nmention that several
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years before that, when UPMC was proposing to acquire MGhee
Wonen and Children's Hospital, and there what you' d have is
the prem er general, acute care, adult system UPMC,
proposing to nerge with the premer wonen's and children's
hospital, which was McGhee Wonen and Children's. There was
also little interest shown, | believe at DOJ in that
transacti on.

So, after doing the field work, I was asked to
econom cal ly nodel the transaction and determ ne whether, in
fact, consuner welfare could fall as a result of a
transaction of this type. Now, | had with me the information
or the opinions of the two major payors who thought they
woul d be worse off fromthis transaction. Although I wll
tell you that neither payor did a very effective job of
expl ai ning why this type of merger would | ower consuner
wel fare. Their instincts were their custoner accounts woul d
be worse off as a result and, therefore, they were opposed.

So, in thinking about how to nodel this, | thought
about a stylized type of nodel where health plans or
packagers or systens integrators, enployers denmand hospital
net wor ks which offer access to both adult and pediatric
hospi tal s.

The Pittsburgh enpl oyers demanded a hospit al
net wor k which had to have one or both of the two prem er
conponents; that is, you could not sell a health plan to
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enpl oyers in the Pittsburgh area that | acked both UPMC and
Children's Hospital of Pittsburgh.

There was significant testinmony and docunments from
bot h payors that that was the case, and, in fact, | believe
that the enroll nment shares of the health plans, who offered
nei ther UPMC or Children's Hospital of Pittsburgh as
participating facilities in their health plan products, were
virtually zero.

"1l also tell you that H ghmark and Health
America both sold health plan products that actually excluded
UPMC. Hi ghmark had one or two products which excluded UPMC
and featured West Penn All egheny Health System pl us
Children's Hospital of Pittsburgh; and Health Anmerica's
flagshi p product included West Penn All egheny Health System
and Children's Hospital of Pittsburgh, but excluded UPMC.

There was clear, positive enployer preference for
UPMC over West Penn All egheny Health System  So, UPMC was
the prem er conponent in the general, adult, acute care
segnment . There was an even |l arger positive preference for
Children's Hospital of Pittsburgh over other hospitals who
had pediatric units. Now Children's Hospital of Pittsburgh
was the only specialized pediatric facility, but nost of the
adult hospitals had pediatric units. Children's Hospital of
Pittsburgh was considered to be a near-essential facility by
enpl oyers in the Pittsburgh area.
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The anal ytical setup that | used was prenerger —
we have two conponents, little (a) and (b) -- they're
conbined in fixed proportions to forma system little (a)
plus (b). There is conpetition within each one of those
conponent segnents. (a) is the prem um brand conponent
within the little (a) segnent, and (a) prinme is the generic
conponent .

So, (a) would refer to UPMC, general, adult, acute
care hospitals and (a) prime would refer to West Penn
Al l egheny Health System (b) is the prem um brand conponent
of little (b), so (b) would be Children's Hospital of
Pittsburgh and the (b) prinme would be the general, acute care
adult facilities, all of which had their own, relatively
smal |, pediatric units.

The prenerger packages that were sold by the
system s integrators or the health plans, were (a) and (b);
that is, the two prem er conmponents conbi ned; (a) and (b)
prime and (a) prine and (b). You can tell there is virtually
no enroll ment share for health insurance plans who sold (a)
prime and (b) prine.

And now we have this proposed merger where
Uni versity of Pittsburgh Medical College is proposing to
acquire Children's Hospital of Pittsburgh. The producers of
(a) prinme are opposed; that is, West Penn All egheny Health
Systenm the systenlis integrators are opposed, Hi ghmark and

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

63
Health Anerica; and to tell you nore about the economc
anal ysis that | developed with ny col | eague, Dr. Serdar
Dal kir, also from M CRA, and two other econom sts. Serdar
will talk for a few m nutes and then I'll pick up again at
t he end.

DR. DALKIR: Thanks, David. | will try to nake
this as fast as | can and, hopefully, the econom c infusion
will come across and we can cover special questions after the
session, perhaps.

The basic proposition of the econom c anal ysis was
we assunmed that consuner val uations for the prem um conponent
(b) and the prem um conponent (a) were negatively correl ated
and those valuations could be represented by (a) circle,

t hereby the consumer preferences are represented by coins on
the circle; for exanple, this blue coin here m ght correspond
to consuner (1), whose preferences would be .8 of a prem um
or the premium (a) conponent over the generic conponent; and
a .6 of a premumfor the premi um (b) conponent over the
generic (b) prime conmponent.

VWhen t he premerger equilibriumfor the conponent
(a) and conponent (b) each, maxim zing its profit separately
bef ore the nerger, obviously. W found in this setup the
premerger conponent prices were each .65.

VWho buys: Rich consuners buy rich conponents in
this model. The consumers who are on the upper side of the
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circle -- upper part of the circle -- whose val uations for
(b) exceeds this price, .65 would buy (b). Simlarly,
consuners | ocated on the |ower side of the circle -- | ower
part of the circle -- whose valuations were (a) and exceed
the price of (a), would buy the conponent (a).

In equilibrium if you |look at the packages sold
in the market, you're going to see sonme segnment of the
consuners buying a m xed package of (b) and (a) prinme; the
correspondi ng segnment of consuners buying the m xed package
(a) and (b) prime; and a third segnent of consuners, |ocated
in the mddle, buying the prem um package of (a) and (b), or
UPMC and Children's Hospital of Pittsburgh. So this is all
prenmer ger.

If you wanted to ask what's the consuner's surplus
for these consuners, people whose valuation are about the
price (b) and who bought (b), we'll end up having this shaded
area as their consuner surplus.

Simlarly, for consuners who bought (a), would be
represented by a simlarly shaded area to represent their
consuner sur pl us.

Premerger prices for the systems, the recap for
t he prem um bundl e or prem um system .65 plus .65 is 1.3,
and each of the m xed systenms is priced at .65, assunm ng each
of the generic conponents is priced at zero.

MR. EI SENSTADT: We assume that nmarginal costs
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were zero and there was conpetition between the generic
conponents which would | ead, of course, to price equals
mar gi nal costs for them equal to zero.

DR. DALKIR: When you got the post-nerger market
and conpute the equilibriumprices, what's going to happen is
t he mergi ng prem um conponent manufacturers are going to
bundl e their prem um conponents and sell that at a price of
1.24. This is represented by this downward sl oping heavy
line on the circle. And, in addition, they are going to sel
each of the conponents individually at a price of .96.
That's about a 50 percent of increase over the premerger
price of individual conponents.

So, the package price has changed frompre- to
post-nmerger. The prem um package price decreases about 55
percent. And each of the m xed package prices increase by
about 50 percent.

I n post-merger equilibrium the consuners at the
nort hwest corner buy the m xed bundle, (a) prine and (b); at
t he sout heast corner, you have consuners buying (a) and (b)
prime; and a vast majority in the mddle buy the prem um
package.

VWhen you go to the consunmer surplus analysis, how
the wel fare has changed in the market, when we analyzed it we
found that there is a welfare decrease fromthe nerger. The
consunmers, as a whole, lose fromthe nerger

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

66

Who are the gainers, who are the losers? A slight
majority of consuners in the mddle were gaining fromthe
merger. Their consumer surplus increased, whereas the
maj ority of consuners |ocated toward the edges of the circle,
| ost.

Finally, we thought about npodeling this as an
asymretric framework where the preferences where one
conponent may not be as strong as the other. W have cone up
with simlar results and the results didn't change
qualitatively, if anything they were stronger.

MR. EI SENSTADT: So, how did all of this play out?
The case was filed in August of 2001 or early Septenber 2001.
Prelimnary injunction hearing was set for October 2001.

This case settled out short of a trial one working day before
the prelimnary injunction hearing was set to begin. The
resol uti on was a consent decree between UPMC and Children's
Hospital of Pittsburgh was entered with the State Attorney
CGeneral of Pennsyl vani a.

It's an involved decree, but some of the
provi sions were: there's an access provi sion assuring payors
continued access to Children's Hospital of Pittsburgh; there
is a no-bundling provision. The interesting thing is the
decree does not address m xed bundling and, specifically,
whet her there are limts on the conponent prices that
Children's Hospital of Pittsburgh and UPMC can charge to
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payors after the transaction. And what Serdar just pointed
out, our analysis suggested that the conponent prices woul d
go up, although the bundle price would fall.

There is a provision in the decree that requires
UPMC and Children's Hospital of Pittsburgh to negotiate in
good faith with payors, but that, of course, is subject to
interpretation as to what good faith means, but there is no
specific pricing requirenent for the conmponent prices that
are set to payors.

| will mention, though, that when we nodeled this,
usi ng asymretric preferences for the prem um brands, we al so
found that under pure bundling consuner welfare would fall,
under some conditions, which would then nake the state's no-
bundl i ng provision kind of nore plausible. But this was work
t hat was done after the matter settled on the eve before
trial. All we had done was work out the nechanics and the
calculus for the unit circle, and our results suggested that
what the state should have been nost concerned about was
nm xed bundling and there should have been sone requirenment in
pl ace put on the conponent prices as opposed to just a sinple
no- bundl i ng provi sion.

| will also nmention there was a private settlenent
bet ween UPMC and each of Hi ghmark and Health Anmerica and |'m
not sure | know all of the provisions of that private
settlenment, but certainly what little | do know |I'm not at
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liberty to divulge but there were some pricing guarantees
that were made to both payors insofar as continued access at

specified prices to Children's Hospital of Pittsburgh and

UPMC.

Thank you.

(Appl ause) .

MS. MELMAN:. Thank you very nuch, David and
Serdar. 1'll now turn this over to Jon Jacobs fromthe

Antitrust Division.

MR. JACOBS: Thank you. Those of us at the
Departnment of Justice who have been involved in litigating
hospital nergers certainly appreciate this nmorning's panel
and suggestions, nodest or otherw se, that we've received
about how we should proceed in the future. There's no doubt
that these cases are very difficult ones to try, for the
reasons we've heard this nmorning, but 1'd like to end this
norni ng's panel on a note of optimsm and | prom se to be
brief, although not because there's not a lot of optimstic
things to say.

Despite all the difficulties that arise in these
cases, it's our view at the Departnent of Justice that we're
not overly concerned about the string of |osses we've had in
t he Courtroom since 1994. W certainly have not abandoned
the field, and we do intend to bring cases chall engi ng any
conpetitive hospital mergers where we find them
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Now, in my view, and I will give the usua
di sclainmer that these are ny views and not the official view
of the Departnment of Justice, there's at |east three reasons
why we don't view this string of losses in the Courtroomwth
as much concern as you m ght think.

First, we |look at the two cases we've tried and
lost in the broader context of our overall enforcenent
agenda. |It's our job to review the many hospital
transactions that conme before us, let those that don't raise
conpetitive issues proceed, challenge those that do and
obtain effective relief.

So, how have we done? According to recent studies
since 1993, there have been approximately 1,500 hospital
nmergers. And during that tine we've chall enged or been
prepared to challenge only four of those. So, clearly we
have been highly selective and we do agree that the vast
maj ority of these transactions don't raise conpetitive
pr obl ens.

How have we done in the four cases where we have
found problenms? As you know, we tried and |lost two of them
i n Dubuque, Iowa and Long Island, New York, but we
effectively stopped the other two. In 1994 we entered into a
consent judgnent prohibiting the merger of the two premer
hospitals in North Pinellas County, Florida, Mrton Plan and

Meese.
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And in 1998, with the M ssouri Attorney Ceneral's
O fice, we investigated a nerger of two hospitals in Cape
G rardeau, M ssouri. W prepared for litigation in that
case, including retaining both econom c and efficiencies
experts. \What happened there is the M ssouri Attorney
General communi cated his concern about the deal and in
response to that the hospitals pulled out of the deal.

In both of those matters, in Florida and M ssouri,
we worked in tandemwith state officials, and we certainly
agree that that is an inportant thing to do in these matters.
And 1'Il also note the timng of the Cape G rardeau, because
that came after our loss in Long Island -- it cane about a
year after that, so that shows that despite our two | osses,
we certainly have not abandoned the field.

Mor eover, even the Dubuque case, we don't view as
an unqualified loss. The hospitals in that case did pull out
of the deal while the case was on appeal. Now, why did they
do that? Well, the CEO of Finley Hospital, which was the
hospital that w thdrew, was quoted as saying that "It was due
to the passage of tine and al so because he felt that Dubuque
had become | arge enough to support two conpeting hospitals.”
So, today at least, in part, due to our efforts, Dubuque is
still a two-hospital town.

The second reason why we're not di scouraged about
our litigation losses is that we did win inportant parts of
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t hose two cases, Dubuque and Long Island, and hel ped to shape
the law for the better. Both judges -- each judge in those
cases -- recognized far fewer efficiencies than what the
def endants were cl ai m ng.
Yes, we do agree that the nedical arnms race is an

i ssue that cones up repeatedly in these cases, but we fee

li ke we've handled that pretty well. And we've al so been
successful at limting the inpact of the hospital's nonprofit
st at us.

The third reason is that we really didn't | ose
t hese cases for the sanme reason. Toby nmentioned that the
sane reasons do not keep comng up in these cases and we
agree with that. There have not been recurring issues that
we' ve just been able to overconme in case after case. W
don't view hospital nerger cases as unwi nnabl e, and now,
havi ng nore experience with the issues that we did | ose them
on, we feel nore confident about facing those sanme issues in
future cases.

Now, I'd like to expand on those | ast two points,
tal k about the issues we won and the issues we | ost, by
giving you just a little bit of detail about these two cases,
Dubuque and Long I sl and.

First I'll talk about Dubuque, which was litigated
in 1994. The honme field advantage has been nentioned today.
| will say that the judge in this case sat in Cedar Rapids,
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but he was a native of Dubuque, and decided to hold the trial
in a special courtroomthat was in Dubuque. So, we actually
tried it in the city itself.

This is com ng under the main screen, in a mnute
here -- comng onto the screen in a mnute here -- will be a
di agram of the tri-state area. Dubuque, lowa is |ocated at
the intersection of lowa, Wsconsin and Illinois. This is a
mer ger between the only two general, acute care hospitals in
Dubuque, lowa -- Mercy Health Center and Finley Hospital.
There were two sets of conpeting hospitals. Around Dubuque
and the rural areas, there were several small community
hospitals and, then, farther out fromthat, in the other
cities that you see identified -- Waterl oo, Cedar Rapids,
lowa City, et cetera -- were the closest hospitals that were
conparable to the nergering hospitals. And they were | ocated
between 70 and 100 m | es away.

Now, we've heard a lot earlier in this week about
the financial troubles that hospitals face and, so, | wll
mention this: There was not the issue in this case. In
fact, it was stipulated that both Mercy and Finley were
financially sound and vi abl e hospitals and would remain so
even in the absence of a nerger.

We | ost this case on the geographic market issue.
The judge agreed with us that the small rural hospitals were
too small to be viable alternatives, but included the
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conpar abl e so-called regional hospitals in these other
cities, 70 to 100 mles away, and did so primarily because of
t he exi stence of outreach clinics that these other hospitals
had established in the rural areas between Dubuque and the
other cities.

The judge agreed that the effect of these clinics
had not been quantified, but he believed that they would only
be profitable if they referred patients back to the
sponsoring hospital.

Ei ght een percent of Mercy and Finley's patients
lived within 15 mles of one of these outreach clinics, and,
so, the Judge believed that if the nerger went through,
managed care payors could provide incentives for patients to
travel away from Dubuque towards these other cities and
t hereby discipline a price increase.

There was virtually no physician/staff overl ap
bet ween t he Dubuque hospitals and the other hospitals, but
t he Judge disagreed with our view that there was a strong
| oyalty on the part of patients to their physicians.

Now, we think, obviously, the Court got it wrong
and that we stood a good chance on appeal, despite the
exi stence of the Freeman appeal, which the Eighth Circuit
i ssued shortly after Judge Malloy issued his decision in this
case.

The effect of these clinics was specul ative; it
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was not clear whether nmanaged care plans could profitably
steer patients towards these other cities. |If a plan wanted
to -- as one exanple -- provide incentives for patients
living in the central |ands between Dubuque and Cedar Rapi ds
to travel to Cedar Rapids, it would be difficult not to do
the sanme for those patients already living closer to Cedar
Rapi ds, already using those other hospitals. So, it's not
clear that the managed care plan could profitably do so
because it may well |ose nore noney than it gains.

And there was evidence that many of these other
hospitals, including those in Cedar Rapids and the University
Hospital in lowa City, were already nore expensive than the
Dubuque hospitals. So, it was not clear that that kind of
strategy woul d work.

Today we view the issue of outreach clinics as
probably easier to address than in 1994. Today, anti -
steering provisions are nore common in hospital contracts.
Certainly had this nmerger gone forward, the Dubuque hospitals
woul d have had substantial nmarket power, certainly enough to
i npose sone sort of limts on managed care payors steering
patients away from Dubuque and towards these other cities.

And we're al so nore confident about taking on this
i ssue because we did so successfully in the Long Island case
three years after this. A large part of that trial was
devoted to this sane issue. There, the defendants argued
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that the Manhattan hospitals were in the geographic market
because they had begun what was called col oni zi ng Long I sl and
by advertising, by setting up these outreach clinics and by
affiliating with hospitals on Long Island.

We argued in that case, anong other things, that
what was going on there was that the Manhattan hospitals were
conpeti ng agai nst other Manhattan hospitals and not Long
| sl and hospitals.

The managed care plans of concern there were
form ng hospital networks centered on Long Island but they
woul d al so include hospitals in Manhattan for those people
who |ived on Long I|Island but worked in Manhattan, and the
Manhattan hospitals were conpeting agai nst each other to be
THE Manhattan hospital in those kinds of networks.

These outreach clinics that they had established
were a part of that conpetition, but we didn't believe that
t hey were changing the referral patterns for primry and
secondary care. W argued that to the Judge and the Judge
agreed, ultimately finding that the Manhattan hospitals were
not in the relevant geographi c market.

Now, turning back to Dubuque, we won two inportant
issues in this case: First, the Court found that the
potential efficiencies were no nore than our expert found.
And, even with respect to those, he found that they could
well not be or may not well be realized because there was

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

76
significant doctor opposition to sonme of the clinical changes
t hat woul d have been necessary to realize those. And,
second, he discounted the nonprofit status of the hospitals
for the reason that Toby expl ained earlier

So, in sum-- with respect to the Dubuque case --
we, obviously, feel that we were right in bringing that case.
We | earned from our setback on | osing the geographic nmarket
issue. We won inportant parts of the case, and certainly in
the future, if we find a case like this, we won't hesitate to
file a case and try to preserve conpetition in a two-hospital
town such as this.

Let me see if | can go to the Long |Island case
now, which was in 1997. And this, obviously, was a very
different market. What you see here are the two nerging
hospitals, again, in red -- Northshore University at
Manhasset and Long |sland Jewi sh Medical Center. The other
hospitals on the map that you see are those |l ocated in Queens
and Nassau Counties in New York, which was the rel evant
geographi ¢ market that the Judge ultimtely found.

Qur theory in this case, as you know, was that the
two nerging hospitals conpeted to beconme the anchors of
managed care networks, that they were critical conponents of
managed care networks. And, therefore, despite the existence
of all of these other hospitals you see on the map, the
conpetition between the nerging hospitals was inportant. As
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in the Dubuque case, the hospitals here did not raise a
failing or even flailing conmpany defense. Each hospital was
financially sound.

First, our victories in this case. As | nentioned
before, we kept the Manhattan hospitals out of the nmarket.

I n addition, the Judge recognized only a third of the
efficiencies that the defendants clai med and he gave only
[imted and nondeterm native effect to their nonprofit
status. So, he relied on it in part but not entirely.

We | ost, of course, on the product market. The
Judge rejected our anchor hospital product market because in
all of the other previous cases the relative product market
had been general acute inpatient services. He also found
that 85 percent of the primary and secondary care services
of fered by the merging hospitals were provided by these other
hospitals you see on the map and, in his view, the reputation
of the two merging hospitals did not set them apart.

Al t hough he only cited one other hospital, Wnthrop Hospital,
as having an equally high reputation.

Despite our |l oss here, we do believe that anchor
hospital markets exist. W believe that managed care pl ans
often I ook for anchor or flagship hospitals to build their
network around, to be attractive to enployers. The fact that
there are so many ot her hospitals on the map, in our view,
does not nmean that the conpetition between the two nerging
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hospitals here was uninportant. Not all hospitals are
created equal. We're talking about a highly differentiated
product market here and highly differentiated services.
Hospitals differ not only in the range of services that they
offer, but in their reputation and in the role that they play
i n managed care networks.

There was evidence in the case that we introduced
that the two hospitals -- North Shore and LIJ -- conpeted
vigorously to be the anchor in these nanaged care networks
and, in fact, the CEO of Long Island, LIJ, conceded that he
considered his site as an anchor site.

We al so believe that nergers in urban markets |ike
this, while difficult to win these types of cases at trial,
can cause anticonpetitive effects. And, of course, the issue
of effects was hotly contested at trial.

This is one of those cases where we had a
community commtrment. The hospitals had agreed with the New
York State Attorney General's Ofice not to raise prices for
at | east two years.

So, the question was, what would happen after this
community conmm tment expired? W argued that prices would go
up substantially as the merged hospital elimnated discounts
to managed care plans. And we introduced intent evidence
fromthe hospitals' internal docunments that the reason for
the nmerger -- a key reason in one docunent -- the first
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reason for the merger was to gain greater |everage over HMOs
and ot her managed care pl ans.

The defendants argued that prices would not go up
as a result of the nerger because there were so many ot her
hospitals in the area providing the sanme services.

The court found, despite the intent docunents that
we introduced, that -- and | quote -- "The record is totally
devoi d of any evidence that the nerged entity would raise
prices in the future.”

So, what happened? Well, we have not done a
formal retrospective on this case. However, there is
anecdot al evidence suggesting the prices did go up as a
result of the merger, in year three after the community
conm t ment expired.

And while there's been sone disclai ners about the

per suasi veness of anecdotal evidence, we think one piece of
anecdot al evidence | am about to show you is particularly
persuasi ve because it cones froma fairly persuasive source.
This is an article fromthe New York Times on December 17,
2000. The picture you can't nake out very well; the title is
"After Merger's Bunpy Start, Northshore/LIJ is Clicking."
And the gist of this article is that the hospitals had
difficulty in the first couple of years integrating and they
did incur sone financial |osses, but in the third year they

had turned it around, and they had solved their financi al
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troubles. And on the second page, Jack Gall agher, the CEO of
t he nerged hospital, describes how this was possible.

If I can get to that, we can all read it. M.
Gal | agher, the system CEOQ, was attributed as saying that the
i nproved financial picture to the systenis ability to
negoti ate better reinbursenment rates with the 40 insurance
conpanies with which it deals. It was this prom se of
negotiating clout that gave inpetus to the merger of the two
hospitals, fierce rivals since it was founded in the early
1950s.

So, apparently, the other hospitals you saw on the
map were not sufficient to stop this and we do believe that,
as | said, nmergers in urban markets |like this can cause
anticonpetitive harm And, certainly, if we find another
mar ket such as this, where we believe that such harm m ght
occur, we won't let our one |loss, our one failure at defining
an anchor hospital product market, won't |et that deter us
fromtrying to prevent this sort of harmin the future.

So, to conclude, while we're sensitive at the
Departnent to the fact that these are hard cases to try, we
won't let our two losses in the |ast nine years deter us from
bringing cases in the future.

Thank you.

(Appl ause.)

MS. MELMAN: Thank you very nuch, Jon. At this
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point, we're going to take exactly a 10-m nute break, and
t hen we reconvene for a roundtabl e discussion.

(Wher eupon, there was a brief recess.)

MS. MELMAN: Ckay. So, why don't you start off?

MR. MARTIN: Okay. | guess we are all ready to
| ob sone questions your way. |'mRichard Martin fromthe Lit
One Section of the Antitrust Division.

The first question I'd like to ask Bob to first
comment on but then all others to feel free to coment on.
Bob, you had nentioned that the El zi nga-Hogarty test has been
too rigidly applied. Now, there's been a | ot of shooting
goi ng on about geographic market -- in Dubuque, in Freeman
in LIJ — and El zi nga- Hogarty has cone under a | ot of fire.

My question is why don't we just toss out the
El zi nga- Hogarty and not disregard patient origin data and the
fact that you have to look at it, but go nore towards | ooking
at managed care payor testinony, enployer testinony, and seek
to support that by data, but nanely base the geographic
mar ket definition on the basis of those who shoul d know best
what hospitals are appealing to | ocal consuners, which wl|
work in a network, which will not?

So, that was a very long question, but |I love to
ask them because |I'mnot in Court.

MR. LEIBENLUFT: | think that's probably a good
i dea. What | was concerned about -- | think it was the
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Sutter opinion -- where |I thought the Court was |ooking as if
the El zi nga- Hogarty test was sonething nore concrete and
clear and established nore than it should be. | agree,
basically, with the question.

It makes sense to | ook at what's going on.

Partly, you need a beginning point, so | think patient flow
data really helps to get a starting point. But beyond that,

| mean, the hard part in these cases is that you're trying to
ask what will happen if there's a price increase, and that's
al so an issue with the critical |loss. Everyone can calcul ate
the critical, which is typically preload, and then the
gquestion is, well, does it tell you nuch if you know that 20
or 30 percent of the patients were going somewhere el se, what
does that tell you about nore patients going sonewhere el se
in a dynami c analysis if prices went up?

And then you begin to have to ask why were the
first 20 or 30 percent of the patients going to hospitals in
a broader market? Was it because they couldn't get services
in the vicinity, were they working there and new patients
woul dn't particularly go to those markets because they're not
wor ki ng?

And those are hard questions to ask and harder
guestions to answer. And do you survey patients? So,
there's no easy answer how to do this, but | think all that
has to be | ooked at.
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So, obviously, yes, | agree, | nean, let's get
past El zi nga-Hogarty and | ook at nore what's going on and
what's likely to go on dynam cally.

MR. MARTIN: In part, what |I'mgetting at is you
can | ook at patient origin data, but when you starting
tal ki ng about tests, which is based on arbitrary nunbers, in
the first place, and that was devel oped in order to determ ne
whet her different |ocations, where the only variable was
transportation costs, what places were in the market, and now
it's being applied to, of all places, hospital services,
whi ch couldn't be nore differentiated in terns of product.
You know, what in the world have we been doing in getting
t hat enbedded in the case | aw?

MR. LEIBENLUFT: And | agree, except the only
reason why it's ever attractive is its nunmber and people can
figure out the nunber and then it's easier for themto try to
convince the fact-finder to say, you passed or haven't passed
that number. But | agree entirely with what you' re saying.
We need to be broader in what we're | ooking at.

MR. MARTIN:. OF course, the difficulty now, in
trying to walk away fromthat is the problemthat Toby
alluded to earlier, which is the fact there's now sone
precedent and | have no doubt that in the event that we try
to take an approach that differs from El zi nga- Hogarty that
the other side will point that out and it will be viewed as
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attenmpting to wal k away from unfavorabl e data and unfavorabl e
| aw.

MS. SINGER: | have a couple of thoughts on that.
The first is that it's the Governnent who has al ways used
El zi nga- Hogarty, starting back w th HCA/ Chattanooga and
continuing through Sutter. And the only point in Sutter was
if you're going to use El zinga-Hogarty it was to do it right.

| think that the question on all of the statistics
-- critical loss, Elzinga-Hogarty — whatever you do with the
patient origin data is the right one that Bob asked, which
is: “Are people going to switch in response to a price
i ncrease?” And what you need to do is couple the data with
what are the mechani sns that the health plans and others can
use to nake patients make that choice or persuade themto
make t hat choice and persuade themto change to a different
provi der.

And if those nechanisnms exist in the market, and
if critical loss is low, and if you can denobnstrate, as in
Sutter, that there are already thousands of people crossing
t hat bridge or going through that tunnel, it's not a very
hard link to say, yes, people would switch

But | think you've got to really | ook at the
mechani sms and if the answer is there are not those
mechani sms to make them switch, then you have a better case
that they're not going to swtch.
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MR. ARGUE: If | could just add a couple of
comments specifically related to the patient origin data and
| had addressed the nmechanisns issue to a certain extent in
my tal k, but getting back to what Bob said about Sutter,
certainly the judge had nade this distinction between an 88
percent and a 90 percent, or whatever the nunbers were. But
the court went beyond that in using the patient origin data
and tal ked about service areas, overlaps and flows into and
out of the area. To sone extent they were spanking the
Governnment on the use of Elzinga-Hogarty, but not throw ng
out the patient flow data, as well.

And, then, one other point is about -- Bob raises
a fair question of why are peopl e using other hospitals? And
is it for other services or are there sone peculiar reasons
toit? And, again, | think that one of the advantages of
patient origin data is that you can cut it and you can refine
it really quite well, so that you can get down to a set of
simlarly situated patients, so that you' ve got the sane
services, you've got the same managed care plans, you' re got
t he same geographic area. You can take it right down to a
zZi p code.

And fromthere it's less of a link to say, what
sort of behavior could you expect from ot her people in that
sane situation in the event of a price increase?

MR. MARTIN: Let ne ask a foll ow up question,
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before we hear fromthe other panelists on this, because no
matter how finely you cut the patient origin data, you find
out froma certain zip code that "X" nunber of patients are
going to one hospital; "Y' are going to the other hospital.
How do you find out whether "X' are going in one direction
because they work there in that area or because the doctor is
in that area -- how do you find out that the people are
indifferent as to -- or at |east contestable -- as consuners
for the opposite hospital?

The anal ogy that | would use is that in a zip code
you could find out that "X" number of people go to Shal om
Tenpl e for religious services and "Y" go to St. Patrick's.

I f one of the two institutions closed, | don't think you
woul d concl ude that you were going to have an influx to the
ot her institution.

(Laughter).

MR. MARTIN:. | mean, | use the analogy to make the
point. \What do you really ever know, no matter how finely
you cut the data?

MR. ARGUE: | think that's a fair question to
rai se, that there nay be sonme particul ar reasons why sone
patients are choosi ng one hospital to another, and there are
a couple of points that | would raise on that.

One is to go back to what Toby said that this is
just one of the elenments that you | ook at. You want to go in
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and find out other things. You can find out comuti ng
patterns, you can find out where doctors' offices are
| ocated. To a certain extent you can find out who the
adm tting physician is. But nore inportantly than that is
that the patient flow data -- if you found -- let's say the
critical loss is 10 percent and you found that 10 percent was
all you consider was in contestable zip codes -- you added up
your contestable zip codes and you had 10 percent -- that
woul d be an awfully darn cl ose call.

|f, on the other hand, you added up the
contestabl e zip codes and found it was 40 percent, that's a
|l ot different than you not saying that every patient woul d
need to switch. Only a small nunmber of patients would need
to switch. And, what's nore, that excludes the possibility
of patients within the noncontestable zip codes having to
switch. So, it's not requiring everybody from Tenpl e Shal om
to go to St. Patrick's.

UNI DENTI FI ED MALE: Even a few would be a problem

(Laughter).

MR. MARTIN: David, do you have a comment ?

MR. EI SENSTADT: | have just two short comrents
about El zi nga-Hogarty as a construct. The first is people
tal k about the El zi nga-Hogarty as though it's always applied
the same way with the same standards. And it's not.

The El zi nga- Hogarty test requires a hypothesi zed
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starting area, an algorithm for adding zip codes to that
starting area. |If there's too much inflow or outflow from
that starting area, you need a preset threshold. There
shoul d be sonme effort to try to clean the data in question so
t hat nonconpetitive inflows should be elimnated, as well as
nonconpetitive outflow should be elimnated. These are al
t hings that an anal yst can do with the proper data.

So, |I'm concerned here that when people talk about
the test, maybe what they're really referring to is the blind
adherence by the courts to a 90 percent threshold. Often
when El zi nga- Hogarty really isn't used at all, this is just a
90 percent threshold that's used to define a primary service
area as a mninmumsi zed market. And the El zi nga- Hogarty
isn't actually executed at all beyond that.

So, | think people have to be clear when they
criticize Elzinga-Hogarty, (a) what it is they're criticizing
about the test. But second just let me say that the test is
in many ways |ike Dark Ages econonmics. This is a test that
was devel oped years ago that has flaws. | tell clients that

this is a test that's akin to using an x-ray to find a tunor.

It has fal se positives and negatives. | often think that the
test actually has too many fal se positives -- I'msorry, too
many -- the test is designed to define nmarkets that are

| arger than actually occur in the real world, especially when

you use the 90 percent standard, because there are just so
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many gaps in the chain of substitution that are m ssed.

But, in any event, the reason that the test is
often used in antitrust analysis is because when anal ysts are
retai ned by hospitals to analyze a nerger, they don't have
the luxury to go to payors and ask questions about what you
woul d do because the transaction itself may not be public.

So, your clients are often |ooking for a quick
shorthand as to whether there would be antitrust exposure,
and | think the test contains some value just as a screening
device. But it should not be used exclusively as a way to
define markets when there is other information avail abl e,
especially from payors.

MR. JACOBS: And that's how I think the Depart nment
of Justice has used it. [|'ll just rebut any inference that's
out there that we've relied on it exclusively to define
mar kets in our past cases. |1'll give Dubuque, again, as an
exanple. Qur testifying expert did rely, in part, on the
El zi nga- Hogarty test, but relied on many other things. W
were criticized, in the Judge's opinion, for using a very
static and not dynam c analysis but | think criticized
unfairly in that respect.

"' m not aware of any cases in our past where we've
relied exclusively on this test, and we've been -- and our
econom sts certainly have been -- very aware of the
limtations on the data, which is you sinply don't know why
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patients are traveling.

UNI DENTI FI ED MALE: Thank you.

MS. MELMAN: | have a question for Mel and anyone
else can junp in after that. Mel, it sounds |like there's
sone di sagreenent between you and Toby as to the role of hone
court advantage and not-for-profit status. Do you have any
t houghts in response to that?

MR. ORLANS: Well, | guess | would say that |
think it's hard to ignore sonme of the direct statenments that
have been made by judges, by district court judges, such as
t he statenent nade by Judge Wi pple off the record, or the
st atement made by Judge Bowen on remand. | don't think that
it's contestable that there is a hone court advantage; there
clearly is. It has different applications under different
circunmstances, and it isn't always there, but | think the
governnment in these hospital nergers typically is at
sonet hing of a di sadvantage as a result of that.

Toby was sort of tal king about the past when we
did it right, but one of the cases, for exanple, is the
HCA/ Chat t anooga case. |'mnot sure that's a case we woul d
even bring today. There were, as | recall, it had sonething
in the range of seven other hospitals. It was a coordi nated
effects case, not a unilateral effects case. And, basically,
on appeal, Judge Posner essentially said, well, under the

standard of review here, which of course is one of deference
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to the agency, as long as there was substantial evidence
supporting the agency's views. Said, under the standard, he
recogni zed that the agency's position was a reasonabl e one,
al t hough obviously not the only reasonabl e one.

| certainly fromthat didn't have the inpression
that in that case that Posner would have necessarily rul ed
the same way if he had been ruling de novo. So, again, that
there clearly is a home court advantage to be consi dered
here. | don't think it necessarily is dispositive, but |
think it's hard to deny that exists in many of these cases.

MS. MELMAN:. Toby, do you want to --

MS. SINGER: | have a couple of thoughts. | think
everybody woul d agree that there was a hone court advantage
in Butterworth, probably in Freeman, as well. But | don't
think that you can explain nost of the other cases that way,
i ncluding the cases where the ganme was not played in the
hospital's home court. So | think that's just too nuch of an
easy out.

lronically, | think the Chattanooga case shoul d be
brought today. And the reason why | think that was a
persuasive story is, you know, first of all, unless you're
going to throw out coordinated effects in hospital nerger
cases, you would bring that case again. That was a situation
where there was actually a history of collusion in the
market. And if you're ever going to win a hospital merger

For The Record, Inc.

Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

92
case, it's going to be in a situation where you can point to
actual exanples of wage and price surveys of a market
al l ocati on, new agreenent of things, or real-world exanples
of where hospitals do do anti-conpetitive things. So, |
think that's exactly the kind of case that ought to be
br ought .

MS. MELMAN:. Bob, do you have any other thoughts
on honme court advantage and not-for-profit status?

MR. LEIBENLUFT: Well, | think I tend to -- |
mean, obviously it isn't dispositive. | nmean, there are

cases. And | don't think it necessarily neans that judges

have to be explicit, as Judge Wi pple was. | nean, | think
there are ways -- and that was partly what | was trying to
say, there's this overlay. There are lots -- there's, you

know, a hundred ways you can | ose a lover; there's a hundred
ways you can |l ose a hospital nmerger case. And it's so hard
to win those for the government. | think with the hone court
di sadvant age, probably you're going a little bit upstream
with a judge who may be nore inclined to find on the nerits
for the hospitals, partly because of that home court

advant age.

MR. ORLANS: And let nme just clarify, by hone
court advantage, maybe |I'mtal king about something a little
di fferent than what Toby was tal king about. | don't
necessarily nean that the judge had to be sitting in the
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city. In fact, if you use that test, it wasn't home court
advantage in Butterworth-Blodgett because we tried the case
in Lansing, not in Grand Rapids.

| mean nore in the sense that you have a judge who
is cognizant of the community needs and is view ng the
Conmmi ssi on, the Department of Justice as essentially an
of ficious interloper, and who is in synpathy with the desire
of the community to control its own health care needs.

MS. MELMAN: | still remenber Judge McKeeg's
wel cone to nme, which was, "Another |awer from Washi ngton."

MR. LEI BENLUFT: Let ne just add, though, you

know, the hone court disadvantage, you can call it litigation
ri sk, you can call it whatever you want, but it's sonething
that I don't think we should just dism ss as saying the

j udges always get it wong because they have the honme court
advantage. | nean, they perceive the hospitals, they know --
| mean, this is the flip side of that.

Maybe there's -- the conplexity of it neans that
maybe there's sonething that they know about these
institutions or that people perceive about these
institutions, which should cause everybody to think tw ce
about sone of the cases. \Whether it's right or wong,
whet her you can say -- you know, it's an unacceptable
litigation risk, even though we think we're right, if you're
in the governnent, of course. O naybe you just say well,
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maybe there's sonmething here that we just don't understand
enough about the dynam cs of the market. But | think it's a
real factor out there.

MR. JACOBS: | would agree it's a factor as well.
It's not hard to see it operating in the Freeman case, but |
agree with Bob that sonmetinmes there may be -- it's hard to
figure out whether it's happening in other cases where it's
not as easily identifiable. You could certainly argue that
there was a hone court disadvantage we faced in the Dubuque
case, but I think having gone through that trial, the judge
was very frank with us at closing argunent, or before closing
argunment, as we prepared for it. He said, "I'lIl tell you
where | amright now," at the end of when the record was
closed. He said, "I'mskeptical of the governnent on the
geographi ¢ market issue and |I'm skeptical of the defendant's
argument on efficiencies.”

And | think if he was -- he was a native of
Dubuque, and if he wanted to conme across as a fell ow who

bel i eved the homet own fol ks and was skeptical of those

Washi ngton | awers, | think it would have been easier for him
to say, "I believe that this deal, which was put together by
the community | eaders here, will result, it's a good deal, it
will result in trenmendous efficiencies.” But he didn't do

t hat .

| tend to think that his problem was probably nore
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with being inexperienced in this area of the | aw where we
have the burden to show a geographi c market and have to show
that in the future patients won't nove if financial
incentives are put in place. And the defendants have the
burden of show ng anot her sonewhat specul ative -- another
specul ative task of showing that certain efficiencies wll
occur in the future. So, | think he was really struggling
with nore of speculation on both sides, as he saw it.

MR. MARTI N: Asking a nore general question, but
sonewhat related to what we've just been tal king about, I'm
wonderi ng whet her what Bob was tal king about is a key
consi deration, which was we have the confluence of antitrust
| aw before a general judge, a judge who, you know, hears a
| ot of other matters. And then we have the acquired taste of
health care and on top of it hospital nmergers. And that's a
ot to get a judge acquainted with. | was on a panel with
one of the judges who rul ed agai nst the governnent. And he
ki nd of was pleading for the idea that you' ve got to give ne
sonet hi ng bi gger than a bread basket to | ook at. You can't
expect ne to get up on antitrust |aw and health care, you
know, for a few day hearing.

Now, having said that, though, | think it is
possi bl e also that the court -- is it possible that the
courts are raising the bar in these cases and naybe not so
obvi ously sonetinmes. For exanple, in the Freenman case and
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the Tenet case on appeal were both witten by the sane Court
of Appeals judge. In Freeman, he went out of his way to talk
about the deferential standard to district courts, subject to
abuse of discretion, which is legal error clearly -- clearly
erroneous standard. No such statenment is made in the Tenet
case. In fact, you will not find the words "legal error"” or
"clear factual error™ in that case.

And, so, I'mjust wondering whether, and maybe
address this to Toby, aren't there ways by which, you know,
j udges for whatever reason can, you know, raise the bar and

make it a little bit nmore difficult for the governnent and

N NN N NN R R R R R R R R
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why, you know, is that happening here and does it happen in
ot her industries, for those of you who have experience in
litigating other nerger cases.

MS. SINGER: | think it's too easy to use the
excuse of the judges didn't get it. There's |ots of cases
t he governnment wins and | ots of cases the governnent | oses.
And in every kind of case, the governnent or a plaintiff or
whoever is bringing the case has the burden of proving the
case. And one of the things you have to do is take into
account what court you're in. Every case a litigator is
i nvolved in, when they're conming in fromout of town into a
| ocal court, they have to take that into account. And, you
know, how you deal with that is one of the pieces of
litigation strategy.
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And goi ng back to the theme of my earlier remarks,
| think one of the things you can do to conbat the perception
that, oh, the hospitals are all good guys, is to bring in
real -worl d exanpl es of why anticonpetitive conduct can occur
in a hospital market, starting with explaining how
conpetition works in the first place, and not just blindly
relying on oh, all the health plans think it's bad,
expl ai ni ng exactly, you know, how it is that these bad things
are going to happen, and the nmechanism-- and why the
particul ar mechani snms that the health plans have to inject
conpetition aren't going to work in this case.

MR. MARTI N:. Anybody el se have any comments on it?

MR. ORLANS: One final coment, | guess, is to say
that there certainly are strategies for trying to deal with
this issue, and Toby has suggested sone. | think that
doesn't indicate that the issue doesn't exist; it merely
i ndi cates that given those problens and recogni zi ng t hat
there are sonme steps we could take in the future and if taken
to some degree in the past in order to try to cope with them

MR. LEIBENLUFT: It also is alittle bit hard
sonetinmes in the context of a Pl hearing, which may have a
limted time period to get into the kind of review that the
FTC was able to do with Chattanooga. So, | think that's
anot her -- maybe sonetinmes you get a judge who's willing to
listen to that, and | think that's -- obviously if you can do
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that | think that's a good idea.

MS. MELMAN: That limted tinme was probably a
factor in Tenet, wasn't it, Bob? As | recall

MR. LEI BENLUFT: Yes, we had five days.

MS. MELMAN: Just five days?

MR. LEI BENLUFT: Yeah, five days. W had five
days.
MELMAN: Five days of trial

SINGER: But you won in the five-day trial.

20 D

LEI BENLUFT: We did win in the five-day trial.

MS. SINGER: So, | don't think you can bl ame the
| osses on the short tine.

MR. LEIBENLUFT: Well, | think it's the Eighth
Circuit, actually, that's the problem

MS. MELMAN: We shoul d have asked for perm ssion
to file a larger brief.

M5. SINGER: O another circuit.

MS. MELMAN:. That's right.

David, | wonder if you could possibly address the
nmergers you had worked on, Carillon and especially
Butterwort h-Bl odgett. Do you think those are cases the
gover nnment shoul d not have brought?

MR. EI SENSTADT: No, | think -- actually, | think
bot h cases should have been brought. And let ne start with
Carillon. The sense in which | was a little bit agnostic at
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the time Carillon was brought was we had done sone nodel ing,
and of course everyone, all the econom sts in the room here
are aware that when there's health insurance, there's nora
hazard, and that causes over-consunption. And there's
actually an article fromthe Anerican Econom c Revi ew back in
the late '60s that shows how actually a nmonopolist by raising
price can elimnate that over-consunption externality. And,
so, total welfare is actually inmproved, but consumer welfare
m ght fall.

And, so, | renenber when | was going in to see
Rich in the | ate 1980s about the Carillon transaction,
because Rich was one of the staff attorneys. And | asked the
gquestion, look, |I've tried to neasure this using consumer
wel fare or total welfare; now, can you tell me what welfare
standard you're using here in order to analyze this

transacti on. And Bob Bl och, who was the section chief at

that time, wasn't able to really answer the question. [|'m
not sure there was a good answer at the tinme. So, | had --
and for total welfare, | thought there was a reason to

believe that welfare would i nprove with the merger, but
consumer wel fare would fall with the merger
So, just if you kind of nodeled it theoretically,
what actually happened at trial was the econom st who is
opposite me had relied on some Blue Cross pricing data for
t he proposition that there would be a significant price
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increase after the merger, and | believe he had nmade an
econonetric error, and when that error was corrected, his
results, which he thought were mldly statistical significant
were not statistically fromzero at all. And, so, that was
just a very narrow poi nt-counterpoint between the experts,
and | had no idea at the tinme the proceedi ng was | aunched
that it would play out that way. | didn't even have the Bl ue
Cross data at the tine the case was fil ed.

So, | can't say | disagree with the filing in the
case, and the sanme for Butterworth-Bl odgett at the tinme the
case was filed. | can understand what the concerns were and
| think if I were one of the agencies today | m ght have sone
of those same concerns. But that's not to say when evidence
pl ays out at trial and all of the different formats that just
because from a prosecutorial point of view the case should be
brought doesn't mean you're al ways going to w n.

MR. MARTIN:. David, | wonder if you could -- David
Argue -- expand upon the critical loss calculation in the
sense of -- | take it it has to do with trying to determ ne
to what extent patients can be steered to other hospitals,
maki ng sonme cal cul ation as to how -- what percentage woul d
make it unprofitable. What |I'mnost interested in is how do
you go about proving or getting relevant evidence that is
likely to occur in a particular market, because it's easy to
cone up with theories of how you can get people noney or
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financi al advantages, but how can that actually be tested,
because managed care plans don't pick up and drop hospitals
routinely, so it's difficult to have |ongitudinal studies or
evi dence on that point. So, howis that done so that you can
det erm ne whet her enough people would be steered away from
the hospitals if they raised prices?

MR. ARGUE: | think this gets back to the
fundament al question that conmes up in any nerger analysis is
whet her enough custonmers would switch. And there are a
nunmber of sources of information that you mght rely on to
develop a position on that, and it may include any of the
sorts of information that we' ve tal ked about here before,
including just a sense of what the parties, the market
partici pants have to say about who their conpetitors are,
what the custonmers are perceiving as alternatives avail abl e
to them and in the case of hospital services, you have to
worry about the third party payor and their ability to switch
peopl e around.

If it turned out that, for exanple, there were a
state regul ation that prevented vari ous neans of in-network
steering, or something to that effect, then that woul d work
agai nst the notion that you could have sone effective
nmovenment of patients. And then we conme back to the patient
origin data to say, not that -- you know, the patient origin
data are what happened yesterday. They're not going to tell
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you with certainty what happens tonmorrow. Neither would a
sophi sticated econonetric study, even an elasticity study nay
be subject to some uncertainty. But the point is to take the
information that you' ve got today and make sone prediction.
You' Il never have certainty as to whether those patients wll
actually nove, but to develop a solid foundation or a basis
for believing that there's a good probability that they
woul d.

M5. SINGER: Can | just address that point? | can
give a real world exanple of the kind of evidence that woul d
anplify the statistical evidence. |In the Sutter case, one of
the witnesses was the head of an I PA that was -- and
California being such a managed market, the | PAs have a | ot
to do with steering patients to various hospitals. And while
on the one hand he was testifying that this merger was bad
because he relied on conpetition between these two nerging
hospitals, we were able to produce evidence that that sane
| PA had witten letters to doctors who were nmenbers of the
| PA at one of the hospitals, suggesting or insisting that
t hey needed to send patients for particular kinds of things
to the followi ng providers. And sonme of those providers were
out side the governnent's alleged market.

So, if you ook at the kinds of conpetitive
activity that's already going on, | think you can |earn
sonet hi ng about what woul d happen in the event of a price
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i ncrease.

MR. ARGUE: Rich, if |I could just follow up on
that for one mnute, you started off the question by saying,
well, it's a critical |oss that needs to be exceeded, and I
think that's the right way to look at it. And in a hospital
mar ket, the critical loss tends to be pretty darn small. So,
you're not tal king about shifting |arge percentages of
patients for a specific price increase, but nmuch smaller
ones, and it gives a higher level of confidence that you're
going to be able to shift some of the patients to beat the
price increase.

MR. MARTIN:. But actually that gets right down to
a point that |I've never understood, which is you have to conme
up with the nechanisms. | nmean, that's the trouble with the
critical loss analysis, it makes it sound so sinple, but
you're not passing out coupons to people to | eave Dubuque to
go to lowa City, $200 coupons that they turn in to the
hospi tal .

If you're a managed care plan, how do you go about
gi ving people incentives? Everybody in a plan has a one in
15 shot of being hospitalized in any given year. So, in
order to actually nove small nunmbers of patients, you have to
provide incentives that are available to | arge nunbers of
patients. And the question is how do you actually do that
and make it successful. How can a judge sit there and say,
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you know, if the prices would rise, it's in the plan's best
interest, therefore they will find ways to nove the patients,
because | can think of ways to nove the patients. | nean,
how can you test that hypothesis?

MR. ARGUE: | think that again you go back to what
exists in the market or in the industry overall, and these
are sonme of the mechanisns that | tal ked about before. Now,
admttedly the industry's in alittle bit of a transition,
maybe a major transition, fromthe ol der nodel s where payors
— or providers, rather, were excluded froma network to
di fferent nmethods where they want to have a broad network so
they have to find a different way to influence patient choice
of provider.

And they can set up financial incentives in terns
of hi gher deducti bl es and hi gher co-pays in the form-- for
the patients there are capitation arrangenents and ri sk-
sharing arrangenments for physicians, and there are new forns
of insurance comng out with these consuner-directed plans
that may end up in the sane sort of result. You're never
going to know with certainty that any particul ar plan,
particular itemw |l work, but as you evaluate those and take
themin the context of what the market or what the industry
is showi ng, you devel op some reasonabl e belief that that can
be an effective way to shift patients.

MR. MARTIN: But in this context, | nean, one of
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the problens is that mechani sm nmay exist somewhere, it's
unlikely to exist in the market you' re | ooking at, how do you
get information about other markets where this is being used?
How do you quantify whet her despite the best intent or
efforts or hopes of the plan they've been actually able to
nove people and save nmoney? And |I'mjust getting at --

MS. SINGER: Well, why do you say it's unlikely to
exi st in the market that you're |ooking at?

MR. MARTIN:. Well, the particular --

MR. JACOBS: | think in particular in rura
mar kets, if you have a two-hospital town, they may be, you
know, six blocks apart, fairly easy to nove patients between
the two nerging hospitals, which would be the governnent's
point, but difficult -- really no need to until after the
mer ger occurs, to nove patients beyond that.

MR. ARGUE: But that's exactly right. |If there's
no need to nove them bef orehand, you woul dn't expect to see -
- you may very well -- it may nake sense that you woul dn't
see sone of those nechanisnms. That's not to say they
woul dn't exi st after the merger or after --

MR. LEIBENLUFT: But | think -- | nean, the issue
cane up in Poplar Bluff, because there the managed care pl ans
testified they would not use those mechanisns. And the Court
of Appeals basically said we don't really trust what the
managed care plans say. W think that they exist el sewhere,
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therefore they would be used. | think Rich's question is how
does one -- | nean, there's sone second-guessing there of the
mar ket participants, and the question is how does one decide
whet her those market participants shoul d be second- guessed.

MR. MARTIN: And the question then becones if you
second- guess those market participants, do we then do
consumer surveys, you know, such as they do with people who
are going to buy a car next year. They ask people are you
going to buy a car next year, if so, what car are you going
to buy, and they're wildly unrealistic, because, you know,
people sinply do not follow through and do what they say
they're going to do.

MR. LEIBENLUFT: | think our experience with those
surveyors fromboth sides is that they're so difficult to
construct and execute in a way that can w thstand attack.

MR. MARTIN:. That's exactly right, because people
are offered a financial incentive that seens very concrete,
$500, woul d you consider going to a hospital outside? Yes.
Well, this is when they're not sick; it's very theoretical;
and it's very -- you know, it's sinply difficult to take what
is said in that context seriously.

MR. ARGUE: | think that surveys were used in
Dubuque and they were used in Poplar Bluff. | don't think
they were used in Sutter or LIJ. And both of those were able
to devel op argunents about the ability to shift patients
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wi t hout relying on the surveys. And | agree, | think surveys
have sone val ue, but they're probably not the strongest
evidentiary piece you could put forward.

MS5. SINGER: The problemw th this argunent is
that sometinmes it proves too nuch. |If you rely too nmuch on
t he managed care plan thing, we can't shift, we can't shift,
we can't kick anybody out of the network, how does
conpetition work in the first place? You' re never going to
have any conpetition if you accept at face val ue the managed
care plans saying we can't nove patients.

MR. MARTIN: But why would a managed care pl an
expose thenselves to a plan they' ve got a deal with and say |
have no |l everage if these two hospitals nerge. What in the
world woul d --

MS. SINGER: Because they're trying to stop the
mer ger .

MR. MARTIN: Obviously. But why in the world
woul d they expose thensel ves?

UNI DENTI FI ED MALE: Why are they trying to stop
t he nerger?

MR. MARTIN:. The fact that they have not good
alternatives, unless that were really true. All |I'mgetting
at is for a court to, you know, summarily dism ss managed
care testinmony, | don't know where you go to. |If patient
origin data is no good; if managed care plans can't be
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depended on; if enployers depend on the nanaged care plans to
have the views as to what's a good network, now who do we go
to?

MR. MARTIN:. And on that point, and | agree if you
| ook at the underlying data, the managed care plans are
already steering patients. That's fine, | nmean, | have no
problemw th saying that testinmony is not credible testinony,
but to do what the Eighth Circuit did in Tenet and reject the
managed care testinony because of speculation that they could
steer when presumably the managed care testinony was that if
we try to steer in this fashion, nobody would buy our plan.

Certainly, that was the testinony in Butterworth-

Bl odgett, that we need one of these two hospitals in the plan
and if we don't have it we won't have a sal eable plan. Faced
with that testinony and absent sone underlying, factual
justification for rejecting that testinony, it seens to ne
that the court is just speculating in the other direction.

MR. ARGUE: | think that what the Eighth Circuit
said in Tenet was nore that the testinmony of the managed care
pl ans was not consistent with some of the factual data that
underlay it. And the testinony of the enployers, as well.
There was an enpl oyer who said no, nmy enpl oyees woul d never
go to -- whatever the nane of the little hospital was down
the street. And you run around and | ook at those enpl oyees
and find out half of them already are going to that one down
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the street.

Or that there's managed care plans that say, "No,
we coul d never steer patients up to Cape Garret," but that in
fact was al ready happening. So that was part of the problem
was not the testinmony, they weren't throw ng out the
testimony of the managed care plans, and they weren't
throwi ng out the patient origin data, but trying to use them
to corroborate each other.

MR. MARTIN: Well, we settled that one.

Davi d, just a quick question actually, to see
whet her given your approach on nmergers of conplenentary
firms, would your general approach be receptive to the kind
of anchor hospital definition that DOJ used in LIJ? |'m not
asking you to endorse it in that case, but that approach
that, in other words, there can be anchor hospitals that are,
you know, one or the other is vital to a network and
therefore the nerger of the two really is anti-conpetitive,

despite the presence of other, you know, good hospitals in

t he area.

MR. EI SENSTADT: Yeah, | don't have a problemwth
defining an anchor hospital. | don't think it's related to
the issue of the nmergers anong conplenents. |In the LIJ case,

you had an exanple where two conpeting anchor hospitals were
nmergi ng, and that was not right, so it's not a perfect

par al | el
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MR. MARTIN:. No, no, | recognize that, but just in
terms of -- it sounds like the kind of approach that gets
nore at the conpetition anmong hospitals for inclusion in the
network rather than direct price conpetition, you know, at
sonme ot her |evel.

MR. EI SENSTADT: Right, but when I say | don't
have a --

MR. MARTIN: The hearing is over. W're all in
t he dark.

(Wher eupon, there was a brief pause in the
di scussi on.)

MR. EI SENSTADT: | think in all these cases the
i ssue is how you go about devel oping the evidence and
presenting it to a court in a way that's convincing and
cogent. But in theoretical construct, | don't have a problem
with the notion of anchor hospitals.

MS. MELMAN:.  We have just a few nonents left. Are
there any questions that the experts on the panel would like
to ask of each other?

MR. JACOBS: | would, and that is we're struggling
here to try and solve the Catch 22 of having to specul ate
about the future without, you know, data fromthe future.
And |I'm wondering in any of the FTC s cases, | guess, whether
peopl e have thoughts on this, whether one place where we can
draw evidence is fromother markets where sim | ar nergers
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have occurred. This issue cane up in the Dubuque case, where
we were relying on OGtumma, |lowa, which a short tinme before
our nmerger in 1994 had been a two-hospital town. The two
hospital s nmerged; prices went up; nmanaged care di scounts were
elimnated; they were unable to steer; and so forth.

The judge discounted that evidence because he
didn't believe Ottunwa was simnm | ar enough to Dubuque for
reasons that we thought were incorrect, but in the absence of
chal I engi ng a consummat ed hospital nerger, where you'd
actually have real data fromthat very sane market, does
anyone here believe that going to other conparable nmarkets to
try to predict what would happen in the relevant market in
guestion, is that a good source of information?

MR. LEIBENLUFT: [|'mnot sure. | think it's hard
if you look at -- just ny initial reaction -- it's hard if
you | ook at one specific market. And there are |ots of ways
to draw di stinctions between that market and the one that
you're -- the one that's at issue. | think what m ght be
nore relevant is to the extent that there's nore and nore
good econom ¢ analysis in published articles about the -- |I'm
t hi nking for exanple on the non-profit issue or what happens
when there is -- to concentration -- high concentration |ead
to hi gher prices.

That's a nore broader set of data that | think
agai n goi ng back to Toby's point where you could try to
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educate the court about, in general, what happens when you go
to three-to-two or two-to-one with hospitals of a certain
sort. And | think that nay be nore persuasive than just
trying to say there's another town that |ooks exactly -- |1
think it's hard to find the other town that | ooks close
enough to really make it rel evant.

UNI DENTI FI ED MALE: Mel, 1'd |ike to know whet her
you have any comment on Toby's skepticism about the prospects
for finding post-nerger anti-conpetitive effects for proving
them She seened to express concerns about, you know, how do
you know what the prices are, there's agreenent, and would
you know it's a super conpetitive price as opposed to a price
increase that's justified in some way.

MR. ORLANS: Well, obviously as in other areas of
antitrust and other kinds of problens |like this, you can
never know with exactitude that a price increase is due to a
merger, due to a particular act or practice. Obviously, the
extent to which the price increase is contenporaneous with
the nmerger or something and you would look at it. You could
al so ook at things |like past pricing history and what the
price increases have | ooked like in the past. You could | ook
at other indicia in the community of pricing to see whether
the prices seened to outstrip those el sewhere in the
conmuni ty.

It's never going to be done perfectly, but | think
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that if you found a seem ngly inexplicable price increase
that was inconsistent with the way the hospitals have priced
in the past that al so happen to occur within some relatively
short tinme frame after a nerger that it would be reasonabl e
to assunme and that a court probably would be willing to carry
through with the idea that was attributable to the nerger.

MR. ORLANS: Finally, perhaps this is the extra
question, I'd like to do a John MLaughlin and ask every
participant, if they want to, to say what issues do you think
is going to prove to be the nost difficult? You know, what's
the one that you worry about if you were prosecuting a
hospital nmerger case a nonth fromnow? See if there's any
consensus on what kinds of -- | know markets are -- each
market is different, but is there any one that stands out
that you'd be nore worried about?

MR. JACOBS: | would say the one that we haven't
cone across yet, because it is -- there's a consensus that
this is a rapidly changing industry, and if you faced an
issue in one case, you know, you feel nore confident about
addressing it in another, but there are always new i ssues
that come up in these cases that you have to address rather
qui ckly.

MR. EI SENSTADT: |'mnot sure that this fits into
t he category, but followi ng up on what Jon said, one of the
new i ssues that's going to be rising in hospital litigation
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is product market, and that we haven't tal ked about. | know
that was a subject of a panel earlier this week.

M5. SINGER: | think that a tough issue that's
going to conme up for defendants is as hospitals get nore
sophi sticated, they're starting to build into nanaged care
contracts, nechanisns to prevent the kind of steering that
we' ve been tal king about. And, so, what happens in a nmarket
where that kind of contracting is prevalent. Does that then
hel p the government's case on geographic market and effects
on conpetition?

MR. LEIBENLUFT: | guess | would go with the
consensus view that product market is the issue to be
concerned about, going forward. Market definition generally
and particularly product market, now that that will becone
nore of an issue in the future.

MR. EI SENSTADT: | think I agree. | think we my
have nore sophistication on the part of the courts with
response to these nechanisnms for steering. And | think that
can work in either direction, but | think hopefully there
will be a nore sophisticated view about whet her these
mechani sms exi st and how practical they are. And | think
it's going to very fact-specific.

MR. MARTIN: | think the next generation of
antitrust cases, along the lines of Staples/Ofice Depot,
will be whether markets can be proved indirectly fromthe
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evi dence of anticonpetitive effects, or likely
anticonpetitive effects. So, a lot of market definition
exerci se that we go through, it takes a trenmendous anount of
time and resources, can be circunvented.

MR. MARTIN:. |Is that a doubl e-edged sword?
Because | remenber when Staples came down, | was chagrined
because the evidence was so strong for the FTC, because it
has a tendency -- that courts expect to see nore and nore.
They want nore snmoking guns. And then nmergers, | mean, do
you see that as potential problem they want to see nore

direct evidence of what is likely to occur.

MR. LEIBENLUFT: | was going to say | think one of
the issues, we're just going to allude to it, | think it's
attractive to think retrospectively we can tell if there's a
price increase. | think it's a very, very conplicated issue

about neasuring those increases and whether they're the
result of the merger, and | think if there is a trap, that
m ght be the trap. |It's going to be very tricky to |ook at
that, but | think it's going to be tricky to analyze.

MS. MELMAN:  Well, | think we've run out of tine.
Just before we adjourn, | just wanted to note on the record
it's my understanding that the parties to the UPMC are goi ng
to be given sone opportunity, if they want to, to submt sone
comments that would be included in the record.

And | want to thank all the experts on behal f of
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t he Departnment of Justice and FTC for the tinme that they
spent here this norning, as well as the tinme they put into
preparing their presentations. And give them a round of
appl ause.
(Appl ause) .

(Wher eupon, the hearing was concl uded.)
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