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Introduction

• The usual disclaimers apply:
– Do not speak for the Commission
– One staff attorney’s perspective

• Summary:
– Merger simulation & the legal process

• Merger PI litigation
• FTC deliberative process
• FTC Part III

– Conclusion: cut the cloth to fit the process 
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Merger PI

• Know your audience:
– Not specialists
– Timing pressure(s)
– Risk averse 

• Conclusion: 
– KISS (Keep it Simple Stupid)
– Develop 4-5 sticky facts
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District Court judges are rarely antitrust specialists.

They are subject to timing pressures:

Their docket outside of the antitrust case (usually criminal)

The parties financing may fall apart unless he/she acts swiftly

 They may just want to go to the beach to escape the Washington humidity



District Court judges are risk averse:

 Their goal is to draft an “appeal proof” opinion and be done with the case.

They are bound by and will follow Supreme Court precedent.  Brown Shoe “the proper definition of the market is a ‘necessary predicate’ to an examination of the competition that may be affected by the horizontal aspects of the merger”.

Merger simulation cuts against the market definition/structural paradigm.



Conclusion:

Apply the KISS principle – Create your 4-5 facts and stay on message with the tenacity of a Karl Rove. Judge Hogan who, when asked about the Staples case, is quoted by Ken Auletta as follows in World War 3.0: “We had a lot of economic evidence, we had a lot of documentary evidence – although in that case, the econometric evidence that the government had . . . Was not at all convincing to me . . I think the internal company documents were more convincing.”  An antitrust case, Judge Hogan said, usually hinged on four of five key facts, not hundreds. . A case with a judge or a jury is won or lost on a handful of few key points.  You want to identify them early, marshal your evidence, protect them attack the key positions of your opponent, and not get bogged down in a lot of detail. Because, fundamentally, at the end of the day, this whole case is going to get boiled down to a thirty five page brief.  At the appellate level, it’s all going to come down to [that].”



FTC Process

• Deliberative process/prosecutorial 
discretion:
– Assume robust data (IRI/Nielsen)
– Assume a timing agreement

• FTC Part III:
– Expert body open to novel approaches?
– Proposal to expedite Part III for merger cases
– Friendlier forum for merger simulation?
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Some acknowledgement of direct effects evidence in lieu of market definition in the 2004 Evanston complaint: The existence of this relevant geographic market is evidenced, among other things, by the ability of ENH, once it controlled Highland Park as well as the Evanston and Glenbrook hospitals, profitably to impose significant and non-transitory price increases upon private payers in their purchase of acute care hospital services at those hospitals.





Commissioner Rosch in June 2008 Speech: Judges have also focused on market definition as a “threshold issue” in merger litigation.  I would suggest this is a mistake. A focus on market definition risks obscuring the ultimate question under Section 7 of the Clayton Act, which is whether a transaction is likely to substantially lessen competition. The answer to that ultimate question may turn on market definition but it doesn’t have to in all cases. I do not mean to suggest that one could eschew market definition altogether but rather that it should not be the focus of the analysis. Rosch later goes on to “respectfully suggest that this emphasis on market definition and market shares in merger litigation is wrong as a matter of law and as a matter of economics.”



Cases where market definition not necessarily be a threshold issue include unilateral effects cases as opposed to coordination cases since the latter “requires an assessment of who is “in” or “out” of a market.” 



Conclusion

• Cut the cloth to fit the process
• Merger Simulation has a time and a place

– Deliberative Process
– Part III at the FTC

• Thank you
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