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MORNING SESSION
(9:30am.)

WILLIAM KOLASKY: Good morning, and
welcome to everyone. We are ddighted that you
have joined us for another sesson of our joint
hearings of the Department of Judtice and the
Federad Trade Commission on competition and IP
law and policy in the knowledge based economy.

My nameis Bill Kolasky, and I'm one
of the Deputy Assistant Attorney Generals. I'm
respongble for international and policy matters.

I'm most pleased to be joined today by Bill
Kovacic, who is the Generd Counsd of the
Federd Trade Commission.

Together we will moderate three

comparative law sessons, two here today in the

Great Hdll, and one tomorrow on Asian licensaing
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issues at the FTC building just one block down
Pennsylvania Avenue.

Thismorning our pandigts will
be talking about how refusdsto license

intellectud property and compulsory licensing

are treated in the European Union, Canada, and
Audrdiain comparison to how those issues are
approached in the United States, atopic that we
examined a some of our earlier sessions.

We will examine the circumstances
under which compulsory licensing of intellectud
property has been required as aremedy for
anticompetitive practices.

One question that arisesis how to
st prices for such licensang. Whether courts or
agencies should be involved in determining afair
roydty rate was a hotly debated topic at our
earlier sessonson U.S. law in thisarea.

In discussing these issues today, we

will explore the essentid facilities doctrine,

which is an important dement of recent legd
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doctrine in Europe and is present in Canadian and

Audrdian law aswdll.

By contrast those of you familiar with
U.S. law know that the essentid facilities
doctrineis in some disfavor herein the

United States.

There seemsto be sgnificant
agreement inthe U.S. that it isdifficult to
justify mandating accessto well defined
intellectud property rights as an essentid
fadlity.

As part of this discusson we will
aso explore whether intdllectua property is
fundamentally different from other types of
property and therefore in need of specid legal
doctrines for resolving antitrust issues.

We may aso explore whether there are
concerns not present in the United States such
as EU integration concerns that affect how
intellectua property rights are treated in other

juridictions.
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With this brief introduction let me
begin by introducing our pandists. Joining us
in representing the agencies at this morning's
sessonis Mary Critharis, an assstant solicitor
at the U.S. Patent and Trademark Office.

Time congraints require that our

introductions of the members of our distinguished

panel be brief. More complete versons of their
biographies are available in the prepared
materids.

Gwillym Allen isthe senior economist
and gtrategic policy advisor in economic policy
and enforcement in the competition policy branch
at the Canadian Competition Bureau. He has
drafted a number of Competition Bureau guidelines
including the intellectud property enforcement
guidelines.

Henry Ergasis the managing director
of the Network Economics Consulting Group in
Audrdia. He recently chaired the Audraian

intellectua property and competition review
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committee set up by the federd government in
1999 to review Audrdids intelectua property
laws as they relate to competition policy.

lan Forrester is an executive partner
a White & Case LLP in Brusselswhere he
practices European law. He representsthe
European Commission before the European courtsin

the well known Magill case about refusa to dedl.

10

David Hull a the end of thetableis
apartner in the Brussds office of Covington &
Burling. His practice concentrates on EU
competition law, representing clients before the
European Commisson, and advisng them on all
agpects of competition law.

John Temple Lang is with the Brussdls
office of Cleary Gottlieb. Prior to that he
Spent 26 years at the European Commission serving
most recently as the director responsible for
telecommunications and mediain DG Comp.

Dr. Patrick Rey is a Professor of

economics at the University of Toulouse aswell
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as research director of the Ingtitut d'Economie
Indudtrielle.

He has researched many aspects of
competition policy including the socid benefits
and private incentives for exclusive dedling,
vertica integration, and refusasto dedl.

Jm Venit is currently a partner in
the Brussds office of Skadden Arps. He

concentrates on European competition law

11

including representing multinationa companies

before the European Commission and proceedings

under the merger regulaion and Articles 81
and 82.

We regret that Professor Steve
Anderman of Essex University in the U.K. was
unable to join us today as planned because of
family hedlth problems

Before we begin we have afew

10 adminigrative details I've been asked to cover.
11 Asyou know, we are located in the Great Hall of

12 theman Judtice building. And this creates
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certain security concerns.

If you are not a DOJ employee, you
must be escorted around the building. Antitrust
Divison pardegdswho are wearing name tags
highlighted in green escorted you into the
Great Hall.

They were available at the back of the
room to escort you out of the building should you
need to leave the session, to the restroom or

upstairs to the seventh floor should you need to

12

make a phone cdl. Think of them ashdl
monitors.

Cell phones do not work very well
in this part of the building again because of
Security concerns. Because leaving the building
is difficult, refreshments are avallable in the
back of the room.

Thismorning's sesson will bea
combination of presentations and discussons.
Around 11:00 we will take afifteen-minute break

and then come back for another hour, finishing up
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around 12:30.

The hearings will resume a 2:00 this
afternoon for a three-hour discussion focusing on
the EU's technology transfer block exemption
regulation as well as agreements that fall
outside the scope.

Asyou are undoubtedly aware and have
aready observed, the acousticsin the Great Hall
arelessthan perfect. For those of you in the
audience, if you have trouble hearing you might

try moving to a different seat closer to the

13

podium.
Our audio-visud specidig in the

back of the room aso has alimited number of
amplification devices avallable. Pandidts, |
request that you enunciate clearly asI'm trying
to do. Spesk dowly and tak directly into the
microphones. Allow the microphones a second or
two to activate before speaking into them.

And finally, please do your best to

10 dtick to your presentation times aswe have a
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large number of speakers and we want to hear
EVeryone's views.

During the discussion periodsif you
would like to raise a comment, make a comment, or
ask aquestion, please turn your name tents up on
end like thisto sgnd that you would like to
do so.

For those of you in the audience with
guestions for our pand, please come and talk
to ether Bill or me during the bresk. Time
permitting we will try to pose your questions

to the pandigts. Let me now turn the microphone

14

over to Bill Kovacic who | think has afew
remarks to add.

WILLIAM KOVACIC: | Smply want to
express my appreciation to our colleagues at
the Department of Justice and the Patent and
Trademark Office for hosting this wonderful
event. | think dl of usredlize that even
severd decades ago it was incomprehensible that

thistype of hearing could take place.
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And it's been the extraordinary
development of competition law globaly and
the development of aremarkable infrastructure in
many countries that permits us to take advantage
of arich collection of internationa and
comparative perspectives.

And | smply want to thank this truly
hdl of fame pand for committing their time and
in the sairit of these hearings bringing a greet
ded of fresh and imaginative thinking to this
st of issues. And again to express my
appreciaion to Bill and his colleagues for being

such wonderful hogts. Thanks, Bill.

15

WILLIAM KOLASKY': Thank you, Bill.
And now let's turn the mike over to Jm Venit
who hastheinitia presentation.

JAMESVENIT: Two things before |
begin. 1'm going to focus on two cases and kind
of run through them very quickly because | think
they crystdlize what the state of European law

ison enforcing licenses and intellectud
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property rights.

But | think it's very important to
reglize from the start that these cases both
involve copyrights. Thereisno casethat I'm
aware of where there's ever been alicense that's
been required involving patent rights.

And there may be good reasons for that
and good reasons why these cases ended up the way
they did given the nature of the rightsinvolved.
And | think that's an important way to preface
the discussion. Nature abhors a vacuum.
Antitrust law abhors the monopoly. But there are
statutory monopolies that are created.

And the issue of when you interfere

16

with that obvioudy becomes a complex one, not
just economicaly but aso in terms of overriding
legidature. It's easier to do that when you
have some doubts about the vdidity of the
property right in question.

Thefirg case I'm taking about is

on the screenthere. It'sVolvov. Veng. This
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involved body parts for Sde panels on
automobiles. And subsequently after the European
court handed down its judgment, the United
Kingdom eiminated the property right.

And basicdly what the court in Volvo
v. Veng sad was that there were three Stuations
that it could imagine clearly asilludrative of
Stuations where it might be reasonable to
override the existence of the property right.

One of them was the arbitrary refusd
to supply spare parts to independent repairers.
The second was where excessive prices were
charged. And the third was where a decison was
made to no longer produce the parts when the

vehicles were till running around on the Street.

17

And | think it'sinteresting just to
look at those three things. Refusing to supply
and charging an excessve price would arguably be
inherent in the monopoly right.

Under patent law the refusal to work

the patent or to continue to work the patent
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might be deemed as an abuse of the patent or
might trigger -- if not deemed as an abuse might
trigger the granting of alicense.

And | think it's dways interesting
when you look at the European court judgments on
these issues to ask yoursalves to what extent is
the court requiring alicense in a Stuation that
would seem to come within the scope of a monopoly
and to what extent isit maybe doing something
that would happen under the monaopoly legidation
itsdf if the right owner did that.

And | think in Volvo v. Veng two of
the things clearly come within the scope of the
monopoly. The last one might arguably involve a
non-exploitation that could trigger alicense.

The second case is the famous Magill

18

case which involved a very vauable liging of
televison programs. And the plantiff in that
case wanted to put the televison listings of
three sations together into aweekly listing.

And the tdevison gations that owned



10

11

13

14

15

16

17

18

19

20

21

22

the copyrights refused to grant that right. And
alicense was required by the Commisson. The
case was appealed. And the Court of Justice
upheld the Commission's decision and set forth
four criteriawhich if they gpplied the court
sad could result in the granting of alicense.

The big debate about Magill is whether
these criteria are cumulative or not. But the
four criteriawere that the broadcasting
companies were the only source of the
information, thet the refusd to grant alicense
prevented the gppearance of a new product, that
there was no judtification for the refusd, and
that the broadcasting companies were reserving a
secondary downstream market for themselves by
excluding al competition on the market.

| should point out that there's

19

been a subsequent judgment of the Court of First
Instance which has read these criteriaas being
non-cumulative and said ether the unjudtifiable

refusal to grant an essentia -- to grant access
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or grant alicense to an essentid input could be
an abuse or the attempt to monopolize the
secondary market could be an abuse.

But that's only the Court of First
Instance and not the Court of Justice. Again if
you look a the Magill case one could rationdize
here forgetting the nature of the right and
saying, well, thisredly involved aform of
non-exploitation of a property right.

And so one could make an exception in
granting the license or requiring the license to
be granted there. These are basicdly the two
leading cases.

There's now athird case that the

Commission has brought and which is now on apped

where the Commission basicdly threw out the
window the secondary market characteristic and is

applying or seeking to gpply the Magill reasoning

20

1 toadtuationwhere aright holder has refused

2 togrant aright soit can continue to monopolize

3 the same market that the right exists on.
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And some of the members of our pandl
areinvolved in thet case, and | will leaveit to
them to banter that one around.

| think in summary if one stands back
from this there are a couple of thingsthat can
be said: One, there haven't been alot of cases,

two, there's never been a case that's involved
something other than a copyright; and, three,
some of the court's reasoning would clearly seem
to beinimica to the notion of the essential
right itsalf.

And some of its reasoning would
seem to be consistent perhaps with doctrines of
non-exploitation that can come up &t least under
patent law. | think I'm going to stop & this
point so we can dlow alot of time for
discusson.

One other thing that | think isworth

noting, my persona view when we talk about

21

esentid fadlitiesis that that term is not

redly useful to thisdiscusson at dl. | think
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it's very useful to focus on the nature of the
right and the fact that theserights are
satutory monopolies.
Essentid facilities doctrine has
avery, very rich tradition and its place in
andyss, but | think only when therés an
essentid facility. | think when we're dedling
with property rightsit's much more useful to
focus on stautory monopoly. Thank you.
WILLIAM KOLASKY: Thank you, Jm.
Before we turn to other speakers, are there any
questions from the other pandistsfor Im? |
have oneif | can sart off with that.
In putting up the criteriain the
Volvo case, one of the ones you mentioned was
that the copyright holder was charging quote,
unquote, excessive prices for the spare parts.
| know under Article 82, aswritten,
exploitative pricing would appear itsef to be an

abuse of dominance. How widdly isthat actudly

22

1 enforced in the European Union and its member
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countries, especialy with respect to
intellectud property rights?

JAMES VENIT: | think the answer is
not a al in my experience. The Commission has
recently been complaining about termination
charges for roving fees amongst cdlular phone
operators and has | think initiated a case
agang the Dutch PTT in that regard.

| was once involved in acase where
the Commission was congdering the problem of
excessve pricing by a pharmaceutica company.
We convinced them to abandon thet | think wisdy
on their part. So thisisnot an areawhere
there's been very much vigorous enforcement a

al and | think for obvious reasons.

WILLIAM KOLASKY: And then the other

guestion | had which was obvioudy provoked by
your very opening is whether you have any
Speculation as to why these cases tended to
involve copyrights rather than patents.

JAMES VENIT: Becausethey cameup |

23
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guess. No. Thereisacasewhere the Commission
rejected a complaint that would involved
licensing of patents, the Lederle case.
Y ou know, | think they came up because
people wanted to have access to therights. |
think the results came about because we had
copyrights and not patents. Beyond that it's
hard to speculate as to why.
WILLIAM KOLASKY': Yes, John?
JOHN TEMPLE LANG: Jm, it's perfectly
correct to say that there hasn't been aformal
decison concerned with patents. But thereisa
case which isreferred to in my paper where the
Commission took action and by consent alicense
of patents was given.

It's the Solara case in which there
was acomplaint by asmdl Finnish televison st
manufacturer. It involved a patent pool of
German televison transmission and recelving
equipment manufacturers.

The Commission took the view that

the patent pool had a duty to license the new

24
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technology for stereo transmission and reception.
And the companies got the message and agreed to
grant the license. So there was no forma
decision. But thereisno doubt there were
patents involved.

WILLIAM KOLASKY': lan?

IAN FORRESTER: | might offer
necessarily apartia answer to your question
about why the cases have touched copyright.

Copyright is particularly unharmonized in the
European Union.

And the fifteen member Sates are
obliged by the Berne Convention to extend
copyright protection to certain things.
Community legidation obliges them to extend
copyright protection in the field of databases
and software.

But they have the right to extend
copyright protection in other directions. And |
think that it's no coincidence that the Magill
and IM S cases both related to copyright being

involved in what would seem a surprising set of

25
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circumstances.
WILLIAM KOLASKY: Thank you. Jm?

JAMESVENIT: Just very briefly, on

the Solara cases, one of the very, very early
cases, | think one has to understand that isa
horizontd case where you had a patent pool that
essentidly created a tandard, and then there
was arefusd to license asmdler competitor.

To methat'savery st of different
facts than unilatera conduct when one owner is
acting doneinrefusd to license. And | think
that'swhy | didn't focus on that.

Thereis acase, the Lederle case,
where the Commission said, no, we would not force
alicensein that case for a pharmaceutical
patent.

WILLIAM KOLASKY: And that certainly
isadigtinction under U.S. law aswell where the
essentid facilities doctrine has been used more
widely to compd access to bottleneck facilities
owned by joint ventures as opposed to individua

firms. Mary?
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MARY CRITHARIS: Yes | havea
guestion for any one of the pandigts. Were
talking about refusal to license. And | wanted
to know if there were any cases in Europe where
there was a patent involving a patent that has
not been worked.

WILLIAM KOLASKY': John?

JOHN TEMPLE LANG: There have been a
number of casesthat | know of under European
Community law. But there were anumber of cases
under nationd patent law.

And mog, but | think not dl, of
the nationa patent legidation provides for
compulsory licensing for essentidly public
hedlth grounds for pharmaceutica products.

WILLIAM KOLASKY: With that, a sort of
introduction and overview of the European law
with respect to the gpplication of essentia
fecilitiesto intdlectud property, let me turn
the mike over to Patrick Rey who has written a
very interesting and provocative paper on

verticd integration which isin the materias,
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which frankly | think it would be fair to say
chdlenges the conventiona thinking with respect
to verticd integration in away perhapsthat it
hasn't been challenged for 15 years. Patrick?

PATRICK REY: Thank you, Mr. Chairman.

The economics of compensatory licensing
correspond to vertical foreclosure concerns
which aso provided the basis for the so-called
esentid facility doctrine.

| would therefore like to focus for
the mogt part of thistalk on the analyss of
vertica foreclosure. And | will at the end if
time alows say afew remarks on more specific
intersection between IP protection and
competition policy.

The generd framework where vertica
foreclosure can be a concern is one where some
upstream good or service, sometimes referred to
as a bottleneck of the essentid facility, is
controlled by a monopolist while the downstream
and relative market is potentidly more

competitive.
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There are some variants of thisbasic
scenario. In some cases the bottleneck can be an
input, can be araw materid, asin commercia
cdl phones. In other casesit canbea
infrastructure such as a stadium, an arport,
aharbor, and so forth.

In other instances other than being an
input it can be sold on astand alone basis. It
can be hardware as opposed to software. It can

be operating system software as opposed to
application software. It can beorigina
equipment as opposed to spare parts and so forth.
Another digtinction is whether the
upstream monopolist, the bottleneck holder, is
itself present or not in the downstream segment,
30 whether there is verticd integration or not.
The concern in those Stuationsis
that the upstream monopolist may prevent or
otherwise limit access to its bottleneck in order
to prevent or dter, monopolize, or at least

arrest the comptition in the downstream market.
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In the traditiona view the way it was
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expressed isthat for this concern the bottleneck
owner may try to seek to leverage its market
power in the upstream segment into the downstream
market. Depending on the context this
monaopolization could be achieved through various
practices.

When the bottleneck holder isitsalf
present in the downstream market, then it can
refuse to dedl with other competitors, or it can
choose to make its product -- its bottleneck
incompetible with the good or service that is
being provided by the downstream competitors.

Or it may decide to charge high
wholesale prices which being present doesn't --
even if it charged the same price, its purdy
internal price, that makes a difference.

Or dternatively it can engagein
tying and therefore force its customers to buy
its own verson of the complementary good in

order to have access to its bottleneck good.
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In the absence of verticd integration

22 the upstream monopolist can dternatively seek
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to favor one or afew of downstream competitors
ether through exclusve dedling or through
price discrimination or through other types
of discrimination such as not releasing the
gopropriate information, delaying supply,
ddaying the ddivery of new and important
versons of the product and so forth.

This monopoly leverage concern has
been criticized by the so-called Chicago school
which pointed out that while the bottleneck owner
clearly has some market power in the upstream
segment and was therefore expected to exploit
that market power, it could also act directly in
the upstream segment and therefore did not need
to distort downstream competition.

And there were two variants of this
critique which reflect the two types of models,
the input mode versus the stand alone model.

The bottleneck as an input, used as an input,



20 then the monopolist can smply charge ahigh
21 pricefor thisinput.

22 And to be sure, the demand for the
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1 find good eventudly isasource of profit. But
2 you cannot expect the monopolist to be able to
3 havethisprofit twice. Thereisonly one profit
4 tobemadebascdly. And charging ahigh price
5 for theinput will suffice.

6 And therefore if the monopolist

7 choseto not dedl with some of the downstream
8 competitors or otherwise affect competition it

9 cannot be because it wantsto leverage its
10 upstream market power.
11 It has to be for dternative and
12 efficency enhancing reesons. protecting
13 reputation, providing good services, and the
14 like. Whentheinput issold asa stand done
15 product, maybe the argument is even clearer.
16 If the consumer needs the monopolized
17 good or servicein order to beused in

18 combination with other goods or services, then
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the monopalist can smply charge the monopoly
price for the good.
And actudly if thereis more

competition in the complementary segment, then

32

thisincreases the va ue of the monopolized good.
And therefore the monopolist should welcome such
competition in the complementary segment.

This Chicago view has had the
beneficid of effect of forcing industria
economists to reconsider the foreclosure argument
and to put it inwhat | believeison firmer
ground.

In the last ten to fifteen yearswe
indeed have seen developmentsin the economic
culture that account for the Chicago critique and
yet provide arationde for vertical foreclosure
concerns. There again one needs to distinguish
the input mode and the stand aone mode.

When the bottleneck isused as an
input, then the clear idea that was first

expressed by Hart & Tirolein a 1990 paper and
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has been followed by others since then, was that
the upstream -- or isthat the upstream
monopolist in practice will find it difficult to

fully exploit its market power without some form

of excluson.
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And therefore the concern is not about
extending or leveraging the monopoly power from
the upstream segment into the downstream segment.
The concern is smply that the monopolist will
seek to distort or reduce downstream competition
in order to better exploit its upstream monopoly
power.

I'll come back to this very shortly.

If the bottleneck is used and sold directly to

consumers on a stand aone basis, then there have

been a couple of papersthat have dso pointed

out the possible anticompetitive points.
Thereisawdl known paper by

Whington that shows that committing to tying

might be agood way to deter entries or it could

be used as an entry deterrence strategy provided
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that there is not not too much complementarity
between one good and the other good.

And more recently there was a paper
by Carlton & Waldman that expressed that the
upstream -- monopolist in the home market, in

order to prevent entry in the home market it

might be a good idea to prevent entry ina
related market in some sense.

The entry in the related market,
potentidly a more competitive segment, may be
afirst sep towards entry into the home market.
Actudly thisisavariant of protecting the
monopoly power of the home market butin a
dynamic verson of the argument.

| will focus on the case where the

bottleneck is used as an input which is probably
the relevant case when it comesto patentsand IP
rights. Let me take one example.

Congder an industry where a

bottleneck owner supplies an input to downstream

competitors and will then transform thisinput
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into afinal good on a one-on-one basis.

And suppose that the way the industry
worksisthat first each downstream competitor
must order adifferent quantity from the
monopolist which determinesthe level of
capacity of the downstream firm in its market.

And then second given those
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capacities, given how much they have, the
downstream firms compete on price. Now, from an
industry perspective it would be agood ideafor

the monopolist to make sure that overdl the
capacity remains a the monopoly level and
therefore is restricted.

But when its downstream firm
negotiates and dedls with the monopoligt, the
downstream firm will have an incentive to order,

and the upstream monopolist will have an
incentive to indeed supply quantity thet isthe
best reaction to the overal quantity that will
be put forward in the market by the others.

In other words, this type of Stuation
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givesriseto agtuation that redly lookslike
what we call a Cournot Stuation, firms attempt
to compete in amarket.

And we know that thiswill lead to a
more competitive outcome than the monopoly
outcome. And if there are more competitorsin
the downstream market, then the outcome will be

even more competitive. And eventudly dl
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profits may be disspated in this way.

The same problem arises in the context
of franchisng or licenang agreements. A patent
holder, for example, is unlikely to make much
money if it cannot commit itsalf not to flood the
market with licenses.

And indeed if everyone holdsa
license, then downstream comptition will
disspate the profits that could have been

generated by the patent.
There again the patent holder would
like the promise that the number of licenses

would be limited or that future licensss will
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include provisons to limit downstream
compstition.

However, again thereis a commitment
problem. Once the patent holder has granted the
licensg, it will naturaly be tempted to sdll
additiond licenses. And aso in order to
incresse the value of those additional licenses
it will introduce redtriction on those future

licenses.
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Of course anticipating thisor a
commitment problem which depreciates the value of
the first licenses, thefirgt licensees will not
be willing to pay as much asthey would have for
the license,

To solve this commitment problem and
better exploit its market power in the battle,
the case owner can have one of several
gpproaches. Firdt it can decide to enter itself
in the downstream market. And then when dedling
with other downdtream firmsit will no longer

incentive to free ride on its own srategy.
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It may ill choose to dedl with
other downgtream firms, particularly if they
have a specific advantage in developing practicd
goplications or in introducing particular
customer groups. But it will have a natura
incentive to preserve and exploit any overdl
market power.

Short of entering the market, the
upstream bottleneck owner can choose to ded

exclusvdy with some of the downstream firms,
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dternately to favor some of the downstream firms
over other competitors.

In the context of IP rights thiswould
amount to giving an exdusve right to one
particular firm and arefusd to grant any
additiond licenses.

Let me gsressthat in this context the
outcome and the exclusve deding arrangements
may well be worse than verticd integration and
worse | mean both from the point of view of the

firm but dso from the point of view of socid
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welfare.

If, for example, the upstream
monopolist has a specific advantage in developing
an improved verson of the downstream good as
Commissoner Sullivan clamed -- and I'm not
saying here that the claim was correct or not.
But at least the claim was there.

Then it may indeed be better to have
the upstream monopolist producing the downstream
good itsdf rather than leaving the production of

the downstream goods to less effective firms.
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Note also that there may be a danger
in basing the compensatory licensng decison on
whether the monopolig, the upstream monopolist
is verticdly integrated in the upstream market
or not.

Thismight tilt the firm's decison
in favor of granting an exclusive license rather
than entering the market itsdf, which again may
not be very efficient if the upstream firm has a

comparative advantage in the development of new
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products.

What I'm trying to stress here is that
redly it isimportant to keep in mind what would
be the rdlevant counterfactua. Otherwise you
might well end up with the result thet isthe
opposite of what you are looking for.

Let me note two remarks on the last
two lines on the dide here, the one versus two
markets. What matters for the analysisisthat
the upstream monopolist controls the bottleneck
without access to which one cannot compete in the

downstream market.
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Whether thereis actudly a market or
what someone caled a market for this bottleneck
Isnot theissue. And indeed in the case of
vertica integration the monopolist may well
choose to reserve this bottleneck for its own
use S0 that in that case there may indeed be no
market for it.

But it's precisdy this type of

Stuation that the foreclosure concern may be
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relevant.

The second quick point on the new
product, what is meant by new product here for
the andysis or for competing product isredly
the fact that it's not you have a competitor that
could produce a new version or improved version
of the product.

What matters and what is potentidly
beneficia, what prevents the exploitation of
market power isredly the fact thet thereis
acompetitor.

And if acompetitor smply offersthe

same good or competes with the same good, that's
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fine. If inactudity it's competing with an
inferior good, it may gill exert some
competitive pressure on the upstream monopolist
and therefore we will have a more competitive
outcome.

| have so far focused on identifying
and possbly, hopefully darifying the

foreclosure concern. | do not mean of courseto



9 givetheimpresson that vertica integration or
10 exclusonary practices are necessarily bad.

11 And while they may serve

12 anticompetitive purposes, they may dso serve
13 legitimate and efficiency enhancing purposes.
14  For the sake of time | will not spend much time
15 onthis andthereisalot of discussonin the
16 written paper that has been submitted.

17 But let me just mention thet in the

18 context of IP rights probably the most relevant
19 lineof efficiency defenseliesin the need to

20 protect new investmentsin R & D and innovation.
21 And one may indeed wish to tolerate some

22 foreclosure activity and datic inefficiency asa
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1 meansto promote dynamic efficiency.

2 This provides a good reason, for

3 example, for beng more tolerant when the

4 bottleneck is the result of innovation as opposed
5 totheresault of increesing in terms of scale or

6 asaresult of historica accident.

7 Itisfirs in this context that in



8 fact we fine tune the amount of tolerance or

9 regulate therate of return on that bottleneck

10 itsdf. Andwe know that such regulation is not
11 aneasy task even inindustries where regulators
12 have been supervising the bottleneck for years
13 or decades.

14 So a the very least one should be

15 very cautious when it comes to driking the right
16 bdance between static and dynamic

17 congderations.

18 This brings me to the second topic |

19 would like to briefly touch upon which is about
20 therespective rolesthat IP rights and

21 competition policy can play in achieving the

22 adequate baance between ex ante incentives to
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1 innovation and ex post competition.

2 It may actudly be ussful to recast

3 thisin terms of competition in innovation versus
4 competition in the product market itsalf.

5 One possibility regarding the divison

6 of tasksisthat the Patent Office and the
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competition authority could or should play the
roles of advocates for respectively the
protection of innovation on the one hand and the
promotion of competition, product market
competition on the other hand.

Asmy rephrasing in terms of
competition in innovation versus competition in
product market suggests, I'm not sure that this
approach is adesirable one.

In addition a the moment it's not
clear to see who could play the role of the judge
in front of those two advocates. Another
gpproach conggts of identifying the competitive
advantages of patent offices and competition
agencies.

For ingance, the Patent Office will

be typicaly in abetter postion to assessthe
importance of the invesment and aso the socid
vaue of the innovation, the novety, for

ingtance, of the innovation.

Still the Petent Office will typicaly
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have to rely on uniform rulesthat are best
designed to fit the average case but may make it
difficult to fine tune the leve of the rents
that an innovator should get.

In practice dl sorts of problems call

for some case-by-case andyds. For example,

lock-in problems may give an excessive reward to

the firgt innovator and prevent the reward of
other innovators that later provide dternative
way's to service a need.

Competition authorities are typicaly
better suited to operate such a case-by-case
andyss. But on the other hand they are often
subject to a natural tendency to place alegd
weight on ex post product competition.

Even gticking to the design of average

standards, patent offices and competition
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agencies can play complementary roles. For
example, the breadth of the patent affects both
the profit of the innovator, of the patent

holder, and it dso affectsthis cal for
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3

imitation.

And therefore in order to both prevent
inefficient imitation and a the sametime
avoiding giving excessve rewards to the
innovetor, it might be useful to complement the

| P protection with antitrust enforcement.

Beyond the potential risk of excessve
rent expropriation by competition agencies,
striking the appropriate balance between ex ante
competition in innovation and ex post competition
in the product market is clearly not an
easy task.

But | would like to mention that there
isathird dimension which concerns the diffuson
of innovation. I'm not going to ingst on that
issue which ismorerdevant | think for the
afternoon pand.

But | would like to stress here that
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fadlitating the diffuson of innovation is

probably avery effective way to enhance both the

ex ante incentive to innovate and a o the
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competition for future innovation.

And therefore | think that thisis
redlly akey issue on which agencies should put
alarge emphasis when determining under which
conditions technology transfers can be made.

Let me conclude by stressing that
from an economic perspective IP rights should be
treated according to the same principle as for
any other property right. In particular IP and
particularly property patents should not be
confused with market power.

There was the 1989 OECD report on
competition policy and IPrights. Therewasa
survey of licensesthat showsthat in 27 percent
of the cases the patent holder did not -- was not
exposed to competition. So therewas areal
market power there.

But in 29 percent of the cases the

patent holder was facing at least ten competitors

a7

1 or there were ten subgtitutes in the market in

2 which case even though there was a patent that
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doesn't mean that there was significant market
power.
So that's just away to emphasize the
fact that indeed IP rights are redlly aform of
property rights, but that there is nothing
specid, nothing magic about it.
That being said, in some cases clearly
a patent can be a bottleneck or the essential
facility in the sense that without accessto this
patent you cannot operate in a given market.

But clearly driking the right baance
between the ex ante aspect and the ex post
product competition is again avery difficult
exercise.

And trying to identify what will be
the natural duration of effective return on the

investment made to achieve this -- to produce
thisinnovation is clearly abit tricky.

And theideaof giving the -- cdlling

in the courts and asking the courts to determine
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1 thepriceisanissuethat realy one should dedl
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with with caution.

Now, that being said | think that
on both sdes of the Atlantic the indtitutional
development doesn't look for antitrust
interpretation when it is clearly wanted.

And on both sides of the Atlantic,
competition agencies and court, maybe someone
could say that in EU the court may be more

than -- the competition agencies have been quite
careful in redtricting intervention to
exceptiond circumstances where redly such
intervention is clearly wanted.

| hope that they will continue to
demondirate the same caution, and | aso hope
that the economic andysistheat | only briefly
highlighted here will help competition agencies
to determine when and how to intervene. Thank

you.

WILLIAM KOLASKY:: | think you can see

why | described Patrick's paper as provocative

and as a chalenge to our conventiond thinking.
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Patrick, let me ask you as afirst
guestion and we can try to get some discussion
going, on page 5, your statement that an upstream
monopolist cannot exercise market power without
excluson, to what extent if a &l does that
depend on the monopolist being able to price
discriminate?

Would that be trueif you areina
market in which price discrimination is not
possible?

PATRICK REY: We actudly makein the
paper the funny remark that nondiscrimination
laws do facilitate alot of exercise of market
power.

| mean in agood way -- what the
monopolist would ideally want is to ensure that
prices will remain high, quantity will remain
low, and fight requests by individua downstream
competitors for more quantity, better conditions,
and so forth.

And nondiscrimination laws are avery

good and effective way for the monopolist to

50



10

11

13

14

15

16

17

18

19

20

21

commit itself not to favor one competitor against
the other and resist the temptation or the
pressure to provide more output or better access
or better conditions.

WILLIAM KOLASKY: But | suppose
I'm thinking about Situations where due to
the characterigtics of the market price
discrimination is not possible, for example,
perhaps because arbitrage is easy. Would the
same be true there? Would that have the same
effect as having nondiscrimination laws?

PATRICK REY: | will haveto double
think about this. My gut feding would be that
it's not exactly the samething. So it may not
suffice to evaluate the concern.

WILLIAM KOLASKY: And I think the
other question -- and | want to allow time for
the other paneligts -- isto what extent if at
al you try to test these results empiricaly.

That is, certainly | think many of
usthink that we have over time observed higher

pricesin markets where you have monopolists,
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even though those monopolists have not engaged in
excluson. Sothequesionis. Have you tried
to test this propogtion empiricaly?

PATRICK REY: To besurethere are
many ways in which this can be done. One way
would smply be to develop a reputation not to
discriminate and not to give in to terms and s0
on. So the question isto what extent this
commitment problem exigs and is severein

practice.
That's avery good question, and |
don't think it has been on purpose. That is,
looking at this particularly there has been an
interesting experience that has been made.

So thisremains -- I'm here referring
to experimentaly other than actud business case
dudies. This experiment was conducted by Steve
Martin and he has published a paper on thiswhich
suggests that when you do this experiment that
you put playersin thistype of Stuation. Then
the commitment issue may be a problem.

WILLIAM KOLASKY: And afind
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question, not seeing any flags raised, is whether
you have thought about or tried to develop what
if any legd rules you think should flow from the
Indghts contained in your paper.

PATRICK REY: Wédll, there were some
dividing linesthat are suggested. So, for
example, one iswhen you have a bottleneck, one
question you may want to dart with iswhat is
the origin of the bottleneck.

Isit just there because hitorically
there was a monopoly that was counted without --
and isthe conditions of the technology or the
market such that it's no longer wanted but you
have given -- you have to gart from this
Stuation.

Isit because of economies of scale
and scope? In those cases intervention may be
more warranted than cases where the battle in the
caseissmply theresult of innovation. So
these are someidess like this that are
developed.

WILLIAM KOLASKY:: Bill?
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WILLIAM KOVACIC: Asthe presentations
have mentioned, in using an essentid facilities
framework there are basically three issues that
acourt or atribunal hasto address.

It has to define what it means
to be essentid. It hasto identify what
judtifications for limits or refusing access
are acceptable.

And if it decides that access must be
provided as Patrick has identified, it hasto
decide the terms on which access might be
provided.

And | waswondering -- if the
pandigsin looking at their own
jurisdictions -- if thereisasensethat in
setting the last of these conditions, that isthe
price for access, are tribunas comfortable with
undertaking the role of setting the access price.

And arethey doing it in away, as
Patrick suggested they might, taking account of
incentive consequences of setting a price for

accessto, say, an intellectud property right?
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WILLIAM KOLASKY': Provocative
question. And hearing no immediate response --
Jm?

JAMESVENIT: I'm going to duck the
question alittle bit. But theres been avery
interesting Commisson decision in granting
accessto | believe involving Deutsch Pogt to
its ddivery system where the Commission used
the notion of recoverable costs as one of the

benchmarks in formulating the access price,
which | think shows a certain amount of grester
sophidtication in the anadlys's than one might
have been concerned one would get.

But it's obvioudy avery, very
difficult issue. And particularly | think
Patrick's distinction between whether you have
an historical monopoly as opposed to an earned
monopoly | think isvery critica in determining
that access price because you want to reward the
earned monopoly more than you will concelvably

the historica monaopoly.
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WILLIAM KOVACIC: Jm, many of the
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formative essentid facilities cases come out of
an environment that might be called aregulated
industries environment.
And perhaps pogtd servicesfitsinto
that modd. Do you have an intuition about the
capacity of atribund to account for the eement
of risk in undertaking the innovation that
generates the intellectud property right?
That is, isthisadimengon that
is captured in the essentid facilities
jurisprudence, or is this something new that
tribunds are going to have to confront in the
future if they walk down a path that mandates
access to the intellectua property right?

JAMESVENIT: | think it'sgoing to be
thelatter. They're going to have to confront it
again. | mean the Deutsch Post case involved
what | would regard as a classic essentid
fecility case. It didnt involve IP.

And s0 you can ded with cost dements
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that were in a sense more knowable. | mean as

S00N as you get into rewarding the inventor for
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hisinvention, that cdculation | think isgoing
to be much more difficult because you want to
incentivize the risk involved in going into the
invention.

And | think that's why thet latter is

going to be amuch more difficult judgment to
make and maybe one that can't be efficiently
made.

WILLIAM KOLASKY': Thank you very much,
Patrick. Asl| say, avery provocative paper. It
rases alot of issues that warrant further study
and research.

The next presentation will be made
by Gwillym Allen who is going to talk about
Canadian approaches to compulsory licenses.
Gwillym?

GWILLYM ALLEN: I'dliketo thank
the DOJ and the FTC for inviting the Canadian

Competition Bureau to participate here today.
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Canadian antitrust agencies and other
practitioners throughout the world. And the
information and knowledge here has dways proved
and I'm certain will proveto be invauable.
| have been asked today to talk about
and describe the Canadian approach to
intellectud property and particularly arefusa
to ded. And thisisdedt with within our
intellectud property guiddlines, or as we refer
to them in Canada as the | PEGs.
And the IPEGs are available on our
webgte which is at competition.ic.gc.ca And
I'll put that website up at theend. I'll try to
keep my comments short, and | won't go through my
whole presentation. The presentation is
available at the back. And I'm just going to
concentrate on afew things.

Firg of dl, theintdlectud
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property guidelines start out by the usua
compulsory requirement that we acknowledge that
intellectua property regimes and competition

laws are complementary and they share the same
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god and that they are there to promote -- both
are there to promote innovation and technological
change.

In developing the guiddlines, there
are two main points that you have to understand
in Canada. The development of the guidelineswas
driven primarily by the Structure to the law and
to some -- alesser extent by the jurisprudence.

The point to understand is that the
sructure of the Canadian law can be thought of
as being divided into two generd sections.
Thereswhat we refer to as the generd
provisons. The generd provisons are divided
into civil provisons and crimind provisons.

And as the names apply, we have
crimind law and civil lav. And they ded with

the traditiona antitrust offenses or issues of
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price fixing, price discrimination, exclusve
dedling, tied sdling, abuse of dominance, and
merger review.

But we aso have what is referred to

as specid remedies or section 32. And | will
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just jump over.

The only other thing | will say about
the generd providonsisthereis an exception
in section 79 which is the abuse of dominance
position which basicaly says thet the mere
exercise of an intellectud property right cannot
be consdered an anticompetitive act.

Our abuse sections require that the
firm is dominant and that the firm engagesin
anticompetitive acts. And section 79(5) says
that the mere exercise of an intellectud
property right is not considered an -- cannot
be considered an anticompetitive act.

Section 32 -- and | put the whole
sectionin the outline or in theremarks. And |

won't read the whole section.
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Badcdly section 32, the specid
remedies, provides the Federal Court the power to
make remedia orders when it finds that the use
of anintdlectua property right resultsin an
undue lessening of competition or restraint of

trade.
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And it has some very broad -- it has
broad remedies that it can invoke including
declaring any agreement or license relaing to
the use of the IP void, compulsory licensing,
revoking aright, and any other direct action it
considers.

Now, with regard to the jurisprudence,
Canada has very little jurisprudence with regard
to the interface between intellectua property

and the Compstition Act. However, we have one
case which is Tele-Direct and another casein
Warner. Warner basicdly just quoted
Tele-Direct.

And basicdly what the jurisprudence

saysiswhat 79(5) says, which isthat there has
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to be something more than the mere exercise of
the Satute -- of the intellectua property right
in order for there to be found a misuse of
trademark. Thiswas atrademark case.

And basicdly what we did in the
intelectud property guideinesis we took that

concept and applied it to dl the generd
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provisons.

And what that basicdly meant is
that we were in agtuation in which we had the
generd provisons which said that the mere
exercise of the intellectuad property would not
violate or raise an issue under the generd
provisons of the Competition Act.

But under section 32 it's clear that
the mere exercise of the right would raise an
issue under the Competition Act which meant that
from our perspective we had to define what we
meant by the mere exercise of the right.

And in the guiddines we defined the

mere exercise of the intellectua property right



15 astheunilatera excluson fromuse. And again
16 wewerein the Stuation where the generd

17 provisons and the jurisorudence basicaly told
18 usthat the mere exercise of aright is not

19 anticompetitive.

20 But under section 32 the mere exercise
21 of the right can be anticompetitive which

22 required that we set out in our guidelinesthe

62

1 définition of what we meant by the mere exercise.
2 And the definition is the unilatera refusd and

3 nothing more.

4 We then defined when the generd

5 provisonswould gpply and when the section 32
6 would gpply. And it allowed usto make what we
7 referred to as the eection between the generd

8 provisonsand section 32.

9 And bascdly in the generd
10 provisonswe took our definition, the unilatera
11 right to refuse and nothing more, and we defined
12 basicdly when that did not exis.

13 And that fdl into three categories.



14 joint or coordinated behavior becauseit is not
15 unilaterd, licenang because it isnot a

16 refusd, and then Stuations where you may have
17 arefusd but you have something more.

18 And with regard to section 32 then

19 section 32 would gpply to Stuationsin which
20 there was the competitive harm flowing directly
21 fromthe exercise of the right.

22 The only way that you could challenge
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1 or correct the anticompetitive consequence was to
2 chdlenge or address the exercise of the

3 intellectud property right directly.

4 S0 herés my diagram. So basicdly we
5 had these two Stuations. There's more than the
6 unilaterd exduson. Then we dedt with it

7 under the generd provisions because, as| sad
8 Dbefore, it will require ether joint behavior,

9 licenang, or something more than asmple

10 refusd.

11 And then under section 32 it'sthe

12 mereexercise or the unilaterd exercise of the
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[P right to exclude and nothing more. And that's
when section 32 would be applied.

The guidelines outlined when we would
and how we would dedl with section 32. And we
describe a two-step approach. What | should
mention isthat we have no actud jurisprudence
on section 32.

But we were compelled to provide
guidance on when section 32 would or would not

apply. And thisisthe adoption of atwo-stage

approach to fird try to identify when the
"unduly" aspect or component of section 32
would apply.

And then we added a second step which
we looked at 32 and asked the question that in
order to ensure that 32 maintained the integrity
of the complementarity between competition law --
the Competition Act and competitive lavsin
genera and the IP laws. We added a second step.

We asked this question: whether or

not invoking aremedy, i.e. forcing compulsory
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licensng would adversdly ater incentives to
invest in research and development. And the
guidelines sort of point out some of the things
that we look at in trying to determine each

of them.

In the first case with the idea of
undueness, two of the factors that we point out
that we would look at and deal with would be to
try to identify whether the mere exercise of the
right indeed resulted in an undue lessening of

competition or restraint of trade.
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If the holder of the IPis dominant in
the market and the IP is an essentid input for
firmsto participate in the market. Hereisa
diagram | included in the handout which triesto
describe the generd approach of the IPEGs.

On the left-hand sde isthe generd
provisgons, what will put you into the generd
provisons, and what particular sections. And a
traditiona antitrugt type of andyss would

apply for each of the three categoriesin which
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the harm gtlems from something more than the
unilateral excluson.

And theright-hand sde is our
description of how we would apply section 32.
And | think my timeisup.

But because we have no jurisprudence
we did provide in the guiddines a hypothetica
case which is example Nine which dedlt with a

gtuation which I'm sure the Americanswill find

very familiar in which we describe how the Bureau

would ded with this Stuation in which we

decided that this would be a case in which we
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would apply section 32.

There isthe website at the bottom,
competition.ic.gc.ca where you can access the
guiddines. And if you have any quedtions, I'll
be happy to answer them.

WILLIAM KOVACIC: | think dl of us
who are lavyers redlize that one of the great
inventions by lawyersin the field of the English

language is the use of theword mere. That is,
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the mere exercise is not unacceptable, but
anything -- the interesting question iswhen do
you tread beyond mere exercise.

And | waswondering if | could just
pose a couple of quick questions to Gwillym
before we go on to Henry's survey of approaches
in Audtrdia

Oneis Gwillym, if we think of the
problem we were talking about when Jm spoke
before about the issue of excessve pricing,
would you say that it was contemplated in writing
the guidelines that a decision by the holder of

an IPRto set aprice at any leve it wished,
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that is, assume a price of infinity, ashigh as
it wanted, was it contemplated that there would
be any notion of excessve pricing under the
guidelines?

GWILLYM ALLEN: | guessthe short
answer isno. We thought the mgority of the
cases that we are going to see are going to fdll

into genera provisons. They are going to be
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under abuse of dominance.

And we do not have an exploitative
or excessve pricing. It hasto engage -- the
dominant firm has to engage in an anticompetitive
act which does not include pricing.

WILLIAM KOVACIC: And maybe just one
other quick question. Could you maybe say a bit
more about how -- if we go to the specia remedy
provison in the last box on the diagram you
showed toward the end of the presentation, is
there a thought about how the tribund would
perform the trade-off between competitive harm
and possible harm to innovation incentives?

GWILLYM ALLEN: Wédl, wegaveitalot
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of thought. First of dl | should point out thet
under the specid remedies not only isit specid
in terms of what it says within the law, it's
specia in how it's treated by the courts.

The civil provisons are referred to
the competition tribuna which is a specidized

court made up of judges and industry experts.



8 Thecrimind provisons, asthe name suggests,
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go to the crimina court. Specid remedies goes
to the Federal Court.

And the Federal Courts are there to
make these -- and judges are there to make that
type of trade-off between whether the private
interests in the ownership of the intellectud
property should be balanced and how it isto
ba ance and should outweigh or not the public
interest in free and open competition.

And 0 the idea here was thét it would
go to a court where judges traditionaly make
these types of socia/economic trade-offs instead
of going to acrimina court for something that's

clearly crimind, or the competition tribuna
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which makes a decision based on pure economic
efficiency grounds.

S0 that's what we presumed was the
legidative intent of why they separated it out

and made it so specidl.

WILLIAM KOLASKY': Thank you very much,



7 Gwillym. Our next spegker is Henry Ergas, who's
8 going to talk about Austrdian agpproachesto

9 compulsory licenang. Whilethey are setting up
10 Henry'sdides, Henry will bethe last speaker

11 before the break. But we have aso dlocated

12 twenty minutes after his presentation for

13 discusson.

14 So I'm going to invite the other

15 pandigsto think about questions they may have
16 for each other or comments they may want to make
17 on one another's presentations so we might be

18 ableto get alittle bit of afree flowing

19 discussongoing. Thanks.

20 HENRY ERGAS: Thank you very much.
21 And thank you for inviting me to participate in

22 these hearings today.
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1 The generd issue of whether it's

2 dedrable to have some type of obligation to
3 licenseintellectud property and the economic
4  costs and benefits of any such obligation have

5 beenwdl st out in the written materid that's
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available to you and in the other papers.

And | won't go into them in any detall
other than smply to say that there are obvioudy
complex trade-offsinvolved. The Stuationin
Audrdiaisin some respects complicated but in

others perhaps relatively smple.

We have provisonsin themain
intellectud property satutesthat are relevant
here. And then there are dso provisonsin our
compstition law which isthe Trade Practices Act.

And probably the distinction between
those is that the provisonsin the intdllectua
property statutes construct obligationsto
license or define Situations in which thereisan
obligation to license, whereas the provisonsin
the Trade Practices Act define circumstancesin

which the refusdl to license may be in breach of
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the law.
Looking firg a the intellectua
property statutes which as| said construct some

obligationsto license, thereisareatively
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3

sharp contrast between the Copyright Act and the
Patents Act.

Of course consistent with our
obligations under TRIPS we do not have any
obligations to license in respect of trademarks.
So the main obligationsto license that are
relevant -- there are othersin minor 1P
statutes -- are under the Copyright Act and under
the Patents Act.

The difference is that the Copyright
Act defines obligations to license in avery wide
range of circumstances though those circumstances
are then narrowly identified in the Satute.

So they are narrowly defined in
the statute. And thereisareaivey sharp
contrast here between the approach to copyright
legidation in Audrdiaand that in the

United States.
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So we have in the Copyright Act these

circumstances in which ether there are absolute

defenses againg cdlams of infringement or
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obligations to license that are Satutorily
administered.

In contrast in the Patents Act we
don't specify the circumstances in which an
obligation to license may arisein any great
detall. But we do define atest and then subject
individua ingtances to that case by casetest.

Itsfair to say -- and | think this
comes to a point that was raised earlier in the
discusson -- that it ismainly in respect of the
copyright legidation that the issue of the
extent and implementation of the obligations to
license has arisen.

In my view thereis a subgtantia
economic or underlying difference between what we
attempt to do in the Copyright Act and what we
attempt to do in the patents Stuation, the
Patents Act.

In the Copyright Act the main
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judtification for the fairly extendve provisons

that we have that construct an obligation to
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1

license liesin the transactions cost
difficulties that would be involved in atempting
to secure efficient access to copyrighted
materid.

In other words, the provisionsin the
Copyright Act broadly deal with Stuations where
the transactions costs involved would be so great

In securing negotiation on an efficient bass
between the owners of the right and potentia
usersthat it is more efficient to in those
circumstances convert the property ruleinto a
ligbility rule and congtruct a satutory
adminigrator for that liability rule.

In contrast in the Petents Act we're
besicdly deding with situations which involve
market power. And though those two go to
transactions costs consderations at a quite
fundamenta levd, they obvioudy are much more
case by case in their nature.

The Patents Act provison dates
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back many years though it was reingated in the
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Patents Act of 1990. And it can be broadly seen
but not exclusvely seen asthe ahility to secure
an order compelling alicense in circumstances
where a patent is not being worked to the
interests of the Augtrdian community.

The provison itsdf, its precise
effect is somewhat unclear asit has not been
frequently tested in court.

However, in the proceedings of the
committee | chaired for the Commonwesdlth's
government on the act, it was put to us with
great strength by particularly the patent
atorneysthat the provison has a sgnificant
impact in their negotiations with rights owners.

The committee recommended changes to
the provison. And in particular we recommended
that the criterion be changed into a competition
test that would be broadly smilar to the
section 32 provisonsthat are avalabdlein
Canada.

The government has recently announced
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that it has accepted that recommendation insofar
asit will retain the exidting test it will add

to it anew competition test which is currently
being drafted and is expected to be tabled as an
exposure draft in the course of the coming
months.

Moving from the IP statutes to our
competition laws, as | said, the competition laws
define circumstances in which arefusd to

license may be a breach of the law.
We arefirgt noting at the outset that
our Trade Practices Act, our genera competition
law, differs from that in many countriesin
having an explicit regime that dedl's separately
with accessto essentia facilities. And that's
part 3(a) of our act.

The act however in the context of
part 3(a) constructs the specific excluson of
intellectual property from the scope of the part
though it dlows gpplications to be sought for
access on those provisions of part 3(a) where the

intellectua property isan integra but
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subsidiary part of a broader service to which
goplication is being sought.

And some use has been made of a
amilar provison in the tedecommunications
accessregime. And that has actualy been
implemented. Our committee was asked to review
whether the excluson of intellectua property
rights from the generd essentid facilities
regime should continue.

And we concluded that there was a case
for maintaining the current excluson essentialy
for the reason that first the decision of the
essentia facilities regime was poorly suited to
handle intellectud property rights.

Second, we felt that to the extent to
which one wanted to construct circumstancesin
which there were obligations to license, that was
more efficiently done in the intellectud
property statutes themselves.

And it wasin the light of that that
we recommended the reform of the Patents Act and

aso anumber of reforms which have since been
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implemented to the Copyright Act.

And, third, we felt that insofar as
refusals are anticompetitive, then the remedies
should come in the generd provisons of the act
rather than in the essentid facilitiesregime.

In terms of those generd provisons
which broadly define the circumstancesin which a
refusdl to license may be a breach of the laws,
the most relevant provision is our section 46
which isloosdly equivadent to your

monopolization provisonsin the United States or
to the misuse of power provisonsin the EU.

And section 46 defines as a breach
circumstances in which afirm that hes a
substantia degree of power takes advantage of
that market power for a set of proscribed
purposes which basicdly go to harming ether
competitors or the competitive process.

The important words in respect of the
section and its interpretation are the words
shdl not take advantage of that power.

And the key issuetha hasarisenin
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the case law is whether the mere -- and | use
that termill-advisedly I'm sure -- but the mere
exercise of an IP right can be ataking advantage
of market power given that the firm that lacked
that power might till bein apostion to

exercise that right.

The case law isfairly uneven in this

respect. But | think it'sfair to say that Snce
the Queendand Wire decison in our High Court it
has been clear that -- at least this has been
absolutely clear -- that the mere fact that the
refusd or the conduct involved intellectua
property in no way immunizes that conduct from
the reach of the section.

So the mere fact that what is &t issue
hereisintdlectud property as against other
forms of property isamatter of indifferenceto
the court in determining whether or not a breach
of section 46 has arisen.

And that is then gpparent if you look
at the decisons that are discussed in the paper

that I've set out and in particular in adecision
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that involves the supply by the Audtrdian Stock
Exchange of information that it generated where
in that decison as in the other relevant
decisions the Federal Court both at first
instance and on gpped has broadly indicated that
there should be no difference between the
andysis of the exercise of an intdllectud
property right relative to the exercise of any
other kind of property right in respect of
ligbility under that section.

In conclusion, we have a number of
bases in the current Audtrdian legidation that
condruct Stuations where either alicenseis
compulsory or where the refusal to supply a
license may be in breach of the legidation.

I've discussed the implementation of
section 46 of the Trade Practices Act. It's
worth saying that the government has just
announced areview of tha provison, and the
issue of exactly when abreach ariseswill be
one of the subjects of that review.

Also very important at least in
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Audrdia are the provisons that are made under
our intellectud property statutes themsdlves.
And here we are seeing very sgnificant reform
both in the Copyright Act and in the Patents Act.
Andif | may just say oneword in
conclugion, it seemsto me that part of the
impetus for reform of the provison in the
Patents Act is that the change in the nature of
patentable subject matter and of patented subject
meatter and in particular the growth of patenting
related to software and to business methods has
created at least in Audtralia concern that the
types of provisons that we had in the Copyright
Act may be rendered ineffective to the extent
to which they are not pardleled by smilar
provisonsin our patent legidation. Thank

you very much, Mr. Chairman.

WILLIAM KOLASKY: Thank you, Henry.

Because we're running alittle bit late, I'm
not going to direct any questions to Henry

specificdly. | would like to have alittle



22 hit of adiscussion by the pand of the generd
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1 issuesthat have been raised.

2 And | would throw out three

3 suggedionsfor thingswe might focuson. The
4 firg isthat anumber of speskersin describing
5 the gpproach in their jurisdiction talked about

6 the need to balance the adverse effect on

7 compstition of arefusd to license againg the
8 potentid adverse impact on incentivesto invest
9 andinnovateif compulsory licensang wereto be
10 required.

1 And | think that that invites

12 congderation of what the best approach is given

13 theinditutiond limitations of competition

14 agenciesand courts. That is, should that

15 baancing be done on a case-by-case basis?
16 Should we have strong presumptionsin
17 place going in one direction or the other? Or
18 should we have more akin to flat per serules
19 tha unlessavery clear st of criteriaare met

20 wewill not require compulsory licensing of



21 intellectud property rights?

22 A second sort of broad theme that came
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1 throughisthat indl of thejurisdictions one

2 of thefactors consdered is whether thereisa
3 quote, unquote, legitimate business judtification
4  for therefusd to license,

5 And again | think thet invitesan

6 inquiry asto whether that is something that

7 should be reviewed on a case-by-case bas's,

8 or whether we can ded with that through

9 presumptions and generd rules.

10 | think in the United States decisions
11 such asData Generd it's been suggested that a
12 refusd to license, that isadesre to keep

13 on€e'sown property to one's own use and not share
14 itwithrivds isapresumptively legitimate

15 busnessjudtification because it promotes the
16 palicy of rewarding the inventor for their

17 effortsto innovate and invest.

18 Isthat the case in the other

19 juridictions? To what extent have the courts
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review of the business reasons for the refusal to

license? And then the third question redlly for
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the entire pand isthe one that | asked Patrick.
And that is given his chdlengeto us,

if you will, to the conventiona wisdom with

respect to vertica integration, does that argue

in favor of broader compstition rulesin terms of

granting access to bottleneck facilities

including intellectud property? And if so, what

should those rules be? Comments? Questions?

Henry?

HENRY ERGAS: | have aquestion with
respect to per se rules versus case-by-case
treatment.

It'sworth noting thet &t least in
Augdrdiawe do have particularly in respect to
copyright a broad number of dtuationsinwhich
thereis a per se obligation to make third-party
access available and absolute defenses against

infringement.
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And the one that | think ismost
interesting that's recently enacted are the
provisions that go to issues of computer or

software interoperability where we have

provisons now in the copyright act that make it
an abolute defense againgt infringement if the
infringement or what would otherwise be
infringement occurs only to the extent necessary
to ensure that one can design programs that are
interoperable.

And the question that was grappled
with there -- and my committee recommended in
favor of this provison -- was whether you should
subject interoperability issuesto a case-by-case
treatment where you would say in this specific
case is competition materidly promoted or
retarded by an obligation to make access
avaladle, or whether the uncertainty,
complexity, and risk, and more generdly the
transactions costs for those users and owners of

such a case-by-case approach would be so great
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that it would be preferable to go with some
per setype of rule.

And we came to the view that an
important factor making for per se requirement

was firg the amplicity of soecifying the
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circumstances in that case. | don't believe that
that's dways true.
And secondly if you had a
case-by-case treatment and you had some type of
process whereby an individua had to seek access,
there would be an externdity that would arise
whereby one party would bear the costs of seeking
that access.
But the benefits of that access would
flow very widdly. And so because of that we went
for a per se gpproach which isnow in the
copyright act. Thank you.
WILLIAM KOLASKY: Thank you. That's
very interesting to hear how that was dedt with
inAudrdia lan?

IAN FORRESTER: | could mention that



17

18

19

20

21

10

11

13

14

15

the approach followed in Austrdia with respect
to computer programs | think followed the
European examplewhere Article 6 1 think it is
of the software directive cregtes alegidative
obligation to tolerate technicd infringements

of the copyright in order to pursue
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interoperability.

And in European legidation on other
fields database protection, the patenting of
biotechnologicd inventions, other aress, the
black |etter law obliging the member states to
implement nationd legidation executing the
ingtructions conveyed by the directive dso
obliges them to insert provisions guaranteeing or
confirming that the rights are dways exercised
subject to the competition rules.

So | think it may be that in Europe
we see more in the form of legidative guidance
lacking the richness of American jurisprudencein
the form of many, many decided cases.

WILLIAM KOLASKY: Thank you. Jm?
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JAMES VENIT: The courts have been
involved in the European Union. Therule
that's enunciated in Magill isthat therésa
presumption againgt the need to license. And the
exception to that is exceptional circumstances
which were -- you know, the Magill court

attempted to define that.
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And then that's like aword mere; what
Isan exceptiond circumstance. But that | think
is the basic approach, is a presumption against
and then exceptiona circumstances may override
that presumption.

WILLIAM KOLASKY: And | supposeon
the exceptiona circumstances point in the
United States the leading article on the
essentid facilities doctrine was Phil Areedas

1990 article entitled "An Epithet in Need of
Limiting Principles’ which frankly came closeto
putting a spike through the heart of the doctrine
a least insofar as it was being gpplied outsde

of the area of regulated utilities.
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If you look at our case law over the
last seven years, you will not find asingle case
in which the court imposed a duty of access that
did not involve ether aregulated utility or a
joint venture.

And that | think leads to the question
of whether thereis support at least on this

pand and if so what you think the likelihood
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is that the courts and commissons in your
jurisdictions would likewise move in this
direction to limit the gpplication of the
essentid facilities doctrine as someone
suggested to Stuations where the bottleneck is
the result of in effect anatura monopoly, that
is substantialy economies of scale and scope, as
opposed to the result of invention and
innovation.

And | would add in circumstances where
the industry isregulated so that thereisan
expert agency that can regulate the terms of

access rather than having the competition,
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authorities have to undertake that task.
GWILLYM ALLEN: I'msorry. I'm not
sure. | wasn't about to answer that question,
but | was going to just return to your idea about
the presumption and the balance between the
adverse effect on competition versus the adverse
effect on innovation.
And certainly we gave that alot of

thought with regard to section 32. And | guess
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if you look at the way that we've agpproached it,
it isthat -- | guess our presumption is that we
would find it very rare that we would use 32.

And basicdly what we did was we said
that we would only gpply 32 in Stuations where
it was very clear to us that the effect on
innovation or the effect of issuing aremedy or
issuing an order would unlikely have any red
adverse effect on innovation.

Now, how do you ded with that? What

we did iswe said we would only do thisin those

very rare Stuations where it is very clear that
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there was virtudly very little time, effort, or
resources devoted toward something that resulted
inintellectua property protection.

And therefore if you took that
protection away, would that adversdy effect the
incentives to have put time, effort, and
resources?

And the answer was clearly no, because
athough they knew when they did that that they

could have gotten protection in the future or
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that protection was a possibility, they didn't
bother putting anything in there.

So taking away the protection should
indicate that there is not going to be ared
adverse effect. But how often those Situations
ariseis probably very, very seldom.

Therefore, there isthis presumption
that you would dways -- if you were going to
err, you were going to err on the side of
alowing protection to stimulate innovation as

opposed to on the other side.
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WILLIAM KOLASKY': John?

JOHN TEMPLE LANG: Two comments.
Fird it seemsto methat thereis an extremdy
strong argument againgt a case-by-case approach
whichisit just takestoo long. And if you're
trying to encourage innovation, the last thing
you want is litigation between two interested
parties lasting for severd years.

Therefore you should try asfar as
you can to have generd rules or at least

presumptions which will ded with whatever issues
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you can foresee in advance and give aresolution,
good or bad, within areasonably short time.
That's my first point. Second point is an

entirely different one.

It seemsto me that in fact in most
countries competition authorities, properly
so-caled competition authorities acting on the
basis of pure competition law without regulatory
powers are redly not well placed to fix the

terms, in particular the terms with regard to
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price of acompulsory license.

They may be ableto do it easily by
saying it has to be done on a non-discriminatory
bass But that will only ded with the Smplest
cases.

And | suspect that a competition
authority that is serious about imposing
compulsory license -- compul sory access
obligations whether or not it concerns
intellectud property will find itsdlf trying to
do the job of aregulator whether it particularly

wishes to do so or not and whether it has the
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power to do so or not.

WILLIAM KOLASKY: | think were aimost
out of time. So let mejust let David Hull who
hasn't spoken yet have the final word, and then
well resume after the bresk.

DAVID HULL: | just wanted to say that
| agree very much with what John said, that there
isaneed for generd principles. | think in the

EU thereis apresumption againg licenang. And
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then that has been limited by various exceptiond
circumstances and devel oped on a case-by-case
basis.

And the problem with that is that that
list s;emsto keep getting longer, and it's
difficult to predict what will be next. Soiit
would be useful to have some principles of more
generd gpplication.

WILLIAM KOVACIC: If | could just
leave one thought with our pandlists perhaps for
the rest of the discussion this morning and going
into the afternoon.

| was wondering if you detect any
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degree to which competition authorities
implicitly or explicitly make judgments about the
appropriate breadth of the intellectua property
right as granted or as defined in deciding
whether there has been an abuse of that right, or
in deciding what kind of remedy should be
provided for access.

That is, do you seein any instance



9 thetribunasin effect second-guessing satutory
10 ddfinitionsof rights, not directly chalenging

11 them, but slently in effect saying "l think

12 that'saterribly broad right and | know how to
13 fixit; I'll define abuse broadly, or I'll

14 mandate access widdy?"

15 Do you see that phenomenon at dl work
16 intheway in which tribunas are addressing

17 cases? Judt athought for the future discussion.
18 WILLIAM KOLASKY: And with that
19 provocative question we're going to take a short
20 fifteen-minute bresk. We will resume between
21 11:25and 11:30.

22 And after the break were going to
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1 hear adiscusson of the IMS casein order to
2 seehow these principles are gpplied in the

3 context of aparticular case. We're not going
4 torditigatethe IMS case, but rather talk

5 dabout the issues in the case and their broader
6 implications. Thanks.

7 (Recess.)



8 WILLIAM KOVACIC: Weregoing

9 toresume with a segment featuring three

10 presentations that will focusto alarge extent

11 onthelMS Hedth case in the European Union.
12 Andto gart us off will be John Temple Lang.

13 John?

14 JOHN TEMPLE LANG: | have been asked
15 to comment on the issuesraised by the IMS case
16 andto make asclear as| can which of these

17 issues, however it may be resolved, will give

18 riseto aprinciple limiting the power of the

19 Commission to order compulsory licenaing.

20 Two introductory points. Firg, |

21 haveafarly strong impresson that the

22 Commission has not redly got apolicy on
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1 compulsory licenang of intellectud property
2 rights. It hasreacted opportuniticdly to the
3 Magill case and the IMS Hedlth case.

4 Secondly, the main fundamental

5 limiting principleis of course the principle

6 dated very clearly by the Court of Jugticein
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generd even adominant company has no duty to
licenseintellectud property rights unlessthere
is something extra, something additiona to the
mere refusdl to license.

And the question of courseis what
kind of additional behavior or additional effects
of the behavior will quaify for compulsory
licensing.

Thefirgt set of issues-- I'm going
to distinguish between the issues that had arisen
before the IMS case and haven't been completely
resolved and those which are raised for the first
timeby IMS.

The firgst couple of issues concern the

downstream market. Does the company which is
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dominant in the upstream market dso have to be
dominant in the downstream market? Or does some
lesser degree of lack of competition suffice for
compulsory licenang, at least for compulsory

access to an essentid facility?



6 My view isthat the company must be

7 dominant in both markets. But the point hasn't

8 been sttled. Secondly, it seemsto methat

9 thereisanissueagangiving risel believeto

10 alimiting principle.

11 There must in my view be scope for

12 added vaue competition in the downstream market.
13 Otherwise the transaction costs of imposing a

14 compulsory license are not judtified.

15 This sounds unfamiliar, but everybody

16 in Europe accepts without thinking about it very
17 much that you can't have an essentid facility

18 dtuation in adowndream market which is merdy
19 retaling or resdling a product.

20 The explanation for that isin the

21 absence of aposshility of providing added

22 vdue. Thenthereisthe question what is meant
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1 by what wassad by the Court of Justicein the
2 Magill case about a new product.
3 Must the competitor which is seeking

4 thelicense be offering anew kind of product
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which is not offered in the market and for which
there is an unstisfied demand? Or isit enough
to be merely one more competitor providing one
more example of more or less the same kind of
product that is dready available?

Once again the issue hasn't been
resolved. The Magill case concerned clearly a
new kind of product, acomprehensive television
program magazine, for which therewas a clearly
unsatisfied demand.

Then thereis an issue mentioned
by Jm Venit thismorning: Are the Magill
requirements monopolizing a second market and
depriving consumers of anew kind of product
in some sense or another? Are these separate
dternative requirements or are they cumulative?

I've given some reasonsin my paper

to suggest that they are in fact cumulative
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requirements. But clearly the question has not

yet been answered and may have to be answered or

may be answered by the Community Courtsin the
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IMS case.

| think there are very important
issues not yet faced and certainly not yet
resolved about pricing of intellectua property
licenses.

| think that competition authorities
in Europe at least underestimate the difficulties
of determining the right level of remuneration
on competition law grounds if you haven't got a
bass for comparison in the particular case.

In other words, if you can't smply
say you gave alicense aready to those people;
you must give another license to this plaintiff
on subgtantidly the sameterms.

There are very consderable
difficulties aout risk. In doing thisthe
Commission has frankly not faced these issues.
It hasn't faced them -- it didn't face them in

the Magill case, and it hasn't yet had to face
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1 theminthelMScase

2

And | repest what | said amoment ago
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before the coffee bregk. | think that we will

find that alot of these pricing issues are only
dedlt with satisfactorily if they can be dedlt

with satifactorily a dl by an authority with
regulatory powers and not one acting only on the
basis of pure competition law.

Another issue which hasn't been
resolved is the question aready mentioned
severd times this morning and raised by Bill
Kolasky: How much difference doesit makein
fact if the competition authority or the court
believe that the copyright, becauseit's
copyright we're talking about -- redlly hasn't
got avery strong judtification.

Thisis often offered as a possble
explanation for the Magill case. It has been
mentioned by commentators as apossible
explanation of the IMS case.

Thefact isthat the Commission and

the companies that are in the case which agree
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with the Commission haven't made this argument at
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any stage.

Soinmy view it isnot aparticularly
important argument unless somebody is better at
doing long distance psychoanaysis of the judges
and the Commisson than | am. But there may be
an element of it there.

W, | said that | would point to
severd of the issues that have been raised for
thefirg timeintheIMScase. | think there

are bascaly three.

Thefirst oneis can afacility become
essentia not because the competitors are unable
to produce ariva facility of their own, but
because the customers prefer the dominant
company's facility and are not interested in
aternatives.

Thisisthefirg timeasfar as| am
aware that it has been suggested that consumer
preferences can make an essentid facility when
competitors can produce dternatives.

And | don't think it matters for
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this purpose what the customers reasons are
for preferring the existing dominant company's
facility. They may have good reasons. They may
have bad reasons. They may have costs or
convenience of changing their software to adopt
to another facility.

But thisis| think thefirg time

that it has been suggested that consumer
preferences can make something essential that
isn't otherwise essential.

The second issue raised by the IMS
caeis| think the most fundamenta one. Can
there be aviolation of Article 82 if the only
action of the dominant company has been the
refusd to license?

In other words, if thereisno
additional conduct, no additiona element over
and above the bare refusd to license, it seems
to methat if the IMS decison is ultimately
upheld then there has been a very big changein

the basc principle mentioned at the beginning

which seemsto be the law more or lessin Canada

102
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and Audrdiaand in other countries thet the
mere refusal -- | don't think | can avoid using
the word -- the refusal to license by itsdlf
cannot be an abuse.

There must be something ese that
makes the Stuation specid and particularly bad
in some way.

If the IMS decison isright, then it
seemsto methat what it impliesisthat in some
circumstances which I'll try to definein a
moment a dominant company must always license if
the refusdl to license would lead to a monopoly.

That's substantialy whet the
Commission said in the decison. It seemsto be
the gist of what the Commisson issaying inits
pleadings before the court. And thet isa
fundamenta change which would be made if the
decison is ultimately uphed.

The last question raised by the IMS
Hedlth is the question whether you need to -- I'm
going the use the phrase, two markets. And |

think one hasto be clear about this, as clear as
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we can be.

Firg of dl, we are not talking about
defining markets. We are not talking about
market definition for the purposes of assessing
market power.

Were taking only about the question
whether the intdlectud property right can be
used for two different purposes and whether you
could have alicense for one of those purposes
which left untouched the vaue of the
intellectua property right for the other

purpose.

| think were obliged in Europe to
accept that the Court of Justice thinks that you
have to have two markets. In most at least of
these cases the court has often referred to the
use of market power in one market to limit
compstition in another market.

However, | think it'simportant to
make a couple of other points. First, | don't
think it's important whether this particular

dominant company has ever granted alicense of
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the IP right or not.

The question whether there are two
separate uses for the intellectud property right
IS an objective one and one that doesn't depend
on what the dominant company has actudly done.

It would be relevant however if no

company in asmilar position had ever granted a
license and if there were good reasons for not
doing so0 because in particular if there's only

one market it normally doesn't make sense for you
to grant alicense of your principa competitive
advantage to a competitor or a potentia
competitor if you're planning to stay in the

market.

So there are good reasons why licenses
are not granted. | think you can answer the
guestion do you need two markets if you ask the
question the other way around.

Suppose you didn't need two markets.
Suppose it was quite clear that in the case of
aprocess patent which could be used only for

producing one particular product you could have
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an obligation to license.

Suppose that the process is cheaper,
produces a purer product and does so more quickly
and more efficiently.

If you say that only one market is
necessary and you can have a compulsory license
in these circumstances, it seemsto methat you
are saying that a dominant company if the
competitive advantage is greet enough to give

rise in due course to a monopoly -- that's what
the Commission says -- a competitive advantage
which is vauable must be shared.

And that is once again an extremely
surprising proposition and one with enormous
implicationsif the decison is ultimately upheld
in this particular respect.

| don't know whether the courts are
going to uphold the IMS decison. But if they
do, it seemsto me they can drike it down on one
or more of these grounds and we won't know the
answers to the other questions.

However, it seems to me that the
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courtswill probably have to face dl of these

issues and answer them appropriady if they are

going to uphold the decision in due course.

WILLIAM KOVACIC: Thank you, John.

What we thought we would do because each of our

three presentations in many ways are closely

related here would be to hear from al of our

pandligts for this segment first and then go to

the discusson. So if we could, pleaseturnto
lan'stalk now.

IAN FORRESTER: About twelve, thirteen
years ago | was given the ddlicious task of
representing the Commission before the European
Court in the Magill case.

And even though the fees paid by the
public authority are less generous than those of
the private sector, | was nonetheless very
pleased to have the case.

And just after that | met an eminent
retired member of the legd service who hed

aways taken an interest in my career and had



22 beenterribly kind and encouraging.
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1 And | sad, well, very nice. I'vegot

2 acasefor the Commission before the court. He
3 sad, redly, well, very good; what's the case?

4 And| sad Magill. And hisface changed utterly
5 and hesad that's adisgrace; I'm shocked; |

6 very much hopeyou lose.

7 And such passion is characterigtic of

8 thefidd of IPrights, especidly when they come
9 in contact with competition law. The episode

10 illugrates dso that Magill at the time was

11 regarded by many as an extremely bad and even
12 recklesscase.

13 And now | think it is regarded perhaps
14 asaninteresting one, but not aterribly

15 aurprigng onein the light of hindsaght. The

16 nextthing I'd like to say isthat there have

17 been enormous encroachments on the rights of 1P
18 holders due to the gpplication of community law,
19 enormous encroachments.

20 But those encroachments have been far



21 more sgnificant by the gpplication of the rules

22 of free movement than the very smdl number of
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1 decisonson compulsory licensng.

2 And indeed the vocabulary that's used

3 todiscuss the free movement cases has dmost

4 tainted and distorted andyssin the case of

5 competition matters.

6 Now, the early cases related to the

7 useof IPrightsto hinder cross border trade.

8 Classcdly the patentee or the trademark holder
9 in The Netherlands could prevent the unwelcome
10 importation of genuine goods which its afiliate
11 had put on the market in, let's say, Germany.
12 It could prevent their importation and
13 sdein The Netherlands. Now, it was clear to
14  the European Court for whom market integration
15 wasakind of civil religion that the use of
16 naiond IPrightsto prevent such importations
17 bhadto be blocked. It wasn't acceptable.
18 The court created atheory

19 digtinguishing between certain kinds of rights,



20 corerights and less corerights, existence and
21 exercise. And it said that you would retain

22 awaysthe core ones, but you could lose the
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1 non-core ones.

2 Now, that vocabulary was the technique

3 usad by the court to reach an acceptable result

4  inthe free movement of goods cases. It has

5 been argued and is il argued that the

6 existence/exercise doctrineis relevant aso

7 for competition cases.

8 I've never redly believed that that

9 wascorrect. But thereis still debate. But in

10 my view were probably moving now to aSituation
11 where existence and exercise asaway of deciding
12 whether or not an IP right can be removed, that
13 that -- the use of that vocabulary is rather

14 pasdng.

15 Now, there are many cases, a least

16 there seem to be 50 on the subject of trademarks
17 and copyrights and patents in the context of free

18 movement.
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However, in the field of compulsory
licenangitisavery, very amdl bass There
isVolvov. Veng. Thereis Ladbroke and Bronner

which have to do with refusals to dedl.

110

ThereisMagill of course. And now
therésIMS. So | think that that istoo small,
too fragile, too narrow a basis of authority to
meake confident predictions for the future.

Putting it differently, you can find
better guidance about the constraints placed by
community competition principlesin community
legidation. And then you can glean guidance
from Magill and IMS,

So there have been two big cases which
have aroused immense attention. And before | say
anything about them procedurdly | state my
thesswhich is that both cases are to be
understood more easily as reactions by
competition enforcers to the non-harmonized state
of EC copyright law.

And | believe that if we were talking
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about mainstream, orthodox, common, whatever word
you like, IPrights, it is unimaginable thet the

decisgons taken in Magill and IMS would have been
taken.

Now, each of the Magill and the IMS

111

casesinvolved serious arguments asto -- and
ongoing arguments as to whether the nationd 1P
rights did indeed exis.

The Commission acted before there hed
been afind decison on the merits before the
nationa court. That was the casein Magill and
adsoinIMS.

In Magill the Irish High Court gave
its judgment only long after the Commission

decison. And inthelMS case the Commisson
decisgon was taken in the summer of last year,
and the German courts -- there have been many,
many decisons, but thereisno find decison on
the merits.

So the Commission sayswe are acting

in order to keep the complainant dive pending --
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during the progress of the nationd litigation.
Now, another procedural interesting

phenomenon isin both cases the European court

suspended the Commission decision as having been

too bold.

So we have in both cases
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Europe-specific procedura context with a

strange, | assert, nationd |P right being

invoked successfully by the dominant enterprise
in the nationd courts driving the complainant
out of business or preventing him entering the
business, and the Commission intervening to try

to keep things dive while matters get

10

11

13

14

sorted out.

And in each case the European court
has overruled the Commission's procedural
intervention.

Now, that seemsto me intriguing and
aso relevant for the future because it would
suggest that intrameasures cases involving

licenang will be extremely difficult,
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conceivably impossible to reconcile with the
judgments -- the orders of the precedencein the
IMS and Magill cases.

Now, both cases involved the
Commisson going absolutdly to the limit of its
internal consensus proceduresin order to take

the decison. The Commission had to screw up its
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courage and | think that it's best seen asthe
remedying by the gpplication of Article 82 of a
bizarre nationa copyright right.

In Magill it seems strange that the
data"Dadllas 8:00, sport 9:30, news 9:00" would
be regarded as a copyright or that that would be
sacred.

In the case of IMS it seemsto me
surprising, interesting, that while clearly amap

of post codes for a country can be copyrighted,
and dthough many of the post codes are just
sngle post codes -- a number of them are joined
together -- conceivably that map could and should

be copyrighted.
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But what is more surprisng isthe
proposition that the presentation of information,
commercia information about what's going onin
each of these regions on that map should also be
copyrighted.

That seems a surprising and bold
assartion. German courts have said it right.

They said it iscorrect. The battle goesonin
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Germany.

So | think that in each case we can
see aclugter of unusual circumstances which
together justify the use of Article 82. Article
82 gpplies to dominant enterprises the higher
burdens that are required, especidly high
burdens imposed by the Treety.

However, we may aso note that by
far the great mgority of cases where dominant
enterprises are the subject of acomplaint where
the complainant requests that they be ordered to
ded, by far the great mgority of those

complaints are regjected and deserve to be



14

15

16

17

18

19

20

21

22

8

9

10

11

12

rejected.

| note that arecent OFT report says

answering the questions from our chairman or some

of the questions from our chairman -- | found
thisinteresting thismorning. | heard it by
phone -- that an authority confronted with the
request to order trading, and notably in the
context of licenang, should ask itsdf a number

of questions.
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What was the investment made by the
dominant company? Isthework of trivia
intringc vaue or dgnificant? That does seem
to be arelevant consderation. It was mentioned
asrdevant by the Commisson in the Magill case.

Is the marketplace dynamic? Wiill
remedies naturaly emerge if we do nothing to
sort out whatever problems arise? Inthe IMS
case | think the answer to that question would

be no.
What will be the impact on future

innovation, future R & D if we chdlengethe



13 rightinthiscase? Agan | think that properly

14 viewed both the IMS and the Magill cases can be
15 regarded as specific reactions to very, very

16 paticular problems arisng under nationa law.

17 | think that if we're looking for

18 maingtream criteria about the gpplication of

19 compstition principles congraining the use of

20 IPrightsit's better to look a community

21 legidation rather than to draw conclusons from

22 Maill and IMS.
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1 In the very rare cases where the

2 Commission does congder that Article 82

3 judifiesitsintervention, | think thet it is

4 dmog unimaginable that a bare, mere refusd to

5 license an important IP right of true valuable

6 economic ggnificance, it's unimaginable to me

7 that the Commission would ever invoke Article 82
8 agang therefusd to license such aright.

9 In the IMS case the Commission relied
10 on athree-step approach. It said Magill taks

11 about exceptiona circumstances.
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And then it looked at two refusdl to
ded casesin each of which the complainant had
been unsuccessful but where the Court of Justice
gave some guidance as to what the principles --
what relevant principles would apply.

Those are described in my paper.
That's L adbroke where a bettor shop wanted to
show horse race pictures. The European Court
sad, well, you don't really need horserace
pictures to run the facility of a betting shop.

And finaly Oscar Bronner where a
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free rider wanted to get benefit from alarger
enterprise to describe his newspapers. And there
the advocate generd and the court in Brunner
both indicated very, very cautious reasons --
cautious reflections which an adminidretive
agency should go through before ordering a duty
to dedl.

And the Commission in IMS looked at
those three cases and decided that there was

enough merit to judtify them going ahead in the
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particular circumstances of the IMS case.

Now, conclusions to be drawn from all
this. | believe that in the maingream European
companies and American companies and competition
law enforcers are redly very little different in
their interest in respect for R & D and the
exploitation of technologica innovation.

Europeans expect patent and copyright
protection to be given and to be enforced. The
great mgjority | repeat of requests for
compulsory licenses have been unsuccesstul

and deservedly so.
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Next conclusion, the vocabulary of
the European Court in andyzing competition law
problems involving IP rights have been distorted
by older judgments of the European Court
concerning free movement of goods. | think that
that distortion is gradudly being corrected.

Next, there have been only two cases
in which a compulsory license has been granted

for agenuine -- for arefusd to license a
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copyright right upheld genuindy provisondly by
anaiond court. That'sto say Magill and IMS.
In neither case was the finding of an
abuse based merely on refusa. In both cases
there were extra additional elements. And |
think it's very, very important that both cases
involved curious, aberrant as | have caled them
nationd IPrights.
Now, predictions of the end of darm
for holders for high technology companies due to
the Magill and IMS cases, there were immense
discussons at the time of Magill about the

long-term implications. It did not materidize.
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There have been grave murmurings about
the implications of IMS judgment. | submit that
those grave tidings may aso not emerge. The
subgtantia result | think with the current
gtuation is not darming.

So other than those two exceptiona
cases which I've mentioned, | think that the

European law is not disturbing, shouldn't be
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disturbing even in the Great Hdl of the
Department of Justice.

And | offer the observetion thet if
Louisana, my favorite American sate, were to
adopt alaw whereby TV ligings were digible for
copyright protection or to adopt alaw whereby
the post codes of the state would be digible for
copyright protection, and moreover that marketing
information reflecting commercid activity in
those post codes was aso copyright, then I'm
sure there would be screams either to the courts
and we would have a solution as in the case of
Festo or to the antitrust authorities.

And | would have thought that the
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antitrust authorities would aso have been

perhaps tempted to interveneif the IP right was

ashizarre as | have asserted it was. Thank you.
WILLIAM KOVACIC: Thank you, lan.

And if | could ask David to close out this

trilogy of presentations on the EU jurisorudence

on compulsory licensing, we canthengoto a



8 genad discusson. David?
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DAVID HULL: | want to just briefly
look at the IMS case from a comparétive
perspective. | should start with a cavesat that
despite what you might infer from my southern
drawl I'm an EU compstition lawyer, not an
American antitrust lawyer.

And | don't professto have any
expertisein American antitrust. So most of you
know the American cases much better than |, and |
gpologize for any misstatements | may make.

Just agenera comment on looking at
what's going on on the two sides of the Atlantic,
it'sinteresting over here the debate on

compulsory licenang in the IP fidd in the wake
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of the Federd Circuit's decison in Xerox seems
to be -- the debate seems to be have we gone too
far in protecting P rights in this context.
Whereas in Europe in the wake of the
IMS case the debate seems to be have we not gone

far enough.
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In the wake of IMS there was concern
| think that in the generd context of this
discusson going on in the wake of GE/Honeywell
of the need for greater convergence among
antitrust jurisdictions on how they treet various
competition law problems.
| think in putting the IMS case
in that context there was a concern that IMS
represents greater divergence, amove away from
the gpproach to thisissuein the U.S.
| think that's certainly true if you
look at the theory that the Commission used. |
think that it would be -- as Bill said, it would
be very rarein the U.S. to use an essentia
facilities doctrine in this context.

So in that sense IMS -- the approach
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used by the Commisson in IMS is much different
from the approach inthe U.S. What I'd like to
do briefly islook and see how the U.S. courts
might come out on IMSto seeif in fact the ggp

isaswide asit appearsto be at first blush.
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There arethree U.S. cases 'l
discussvery briefly. Fird thereisasalitin
the U.S. it gppears on how you ded with this
issue.

The Federd Circuit in the Xerox case
adopted avery grict test of saying that the
refusal to license would not be a violation of
the antitrust rules except there were certain
exceptiond drcumgtances sham litigation,
illegd tying, or fraud on the Patent Office, al
three of which would be very difficult to show.

S0 essentidly the Federd Circuit set
avery high bar to compulsory licensng. | think
if the Federal Circuit were presented with IMS,
it'svery likdly it would not compel IMSto
licenseitsIP rights.

The Ninth Circuit in the Kodak case

123

took adifferent view. The Ninth Circuit
essentially said that there's a presumption that
it's okay not to license your IPrights, but it's

arebuttable presumption, and it can be rebutted
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1

2

3

by showing that the refusdl to licenseisbut a
pretext for anticompetitive conduct.
In that case Kodak refused to supply
Spare parts to independent service organizations.
And the court suggested that in fact that refusa
was not legitimate -- out of alegitimate concern
to protect the IP rights, but was rather to
exclude competition in an anticompetitive way.
And it pointed out that the Kodak
parts manager testified that the last thing on
his mind was protecting Kodak's intellectual
property right when he refused to supply the
parts.
| guess that meansthat we -- | guess
in the wake of that decision there was alot of
briefing of managers about what they should say
when they refused to supply partsin order to

protect their markets.
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How would the Ninth Circuit come out

with the IMS case? It secemsto methat it's

conceivable that if the Ninth Circuit looked at
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the facts of IMS it could find that IMSsrefusal
to license was a pretext.
Reading between the lines when you
read the Commission's decision, there seemsto be
anotion that IMS asserted itsrights late in the
game for the sole purpose of excluding anew
entrant to the market.
And in those circumstances |'d wonder
whether the Ninth Circuit might find that that
was Smply a pretext for anticompetitive conduct.
Findly | would mention the Dell
Computer case decided by the FTC. In that case
in the context of standard setting Maurits
Dolmans will talk more abouit this this afternoon.
So | won't redly gointo it.
But I'll Smply say in thiscasethe
ideaisthat in the sandard setting process if
one of the participants doesn't disclose it has

IPrights and then comes dong very latein the

125

1 gameand asstsitsIPrights, that is

2

consdered to be anticompetitive.
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It's relevant to the IM S case because
thereisalot -- in the Commisson's decision
and in the commentary on the case therésa
notion that the brick structure involved in IMS
isat least akin to a standard -- some sort of
open standard.

And IMS should be perhaps estopped
from asserting itsrights so late in the game.

It comes dong after this structure has been
widely used in the industry, has been devel oped
with the participation of customers.

And it comes dong and assartsits

rights a the last minute. | think the

difficulty with gpplying this notion of estoppel
in IMS in the standard setting processisIMS
didn't set the standards with competitors. It
St it with its customers.

Soit'sredly different from | think

anorma standards process. But dill there's

this notion that perhaps this estoppe argument
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1 would be an interesting one.
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My conclusons arefirst that | wonder
if the gap between the U.S. and the EU isas
great asit might gopear a fird blush. | think
the U.S. courts -- | don't know if they would
reech the same result in IMS, but they might
reach asmilar result if presented with the
IMS facts.

| dso think when | read the IMS case
| come away with the impression that thisis not
samply -- dthough the theory used by the
Commission makes it gppear that thisissmply a
bare refusd to license casg, it seemsthat the
Commission istroubled by other thingsin
this case.

Firg of dl it'stroubled by the fact
that perhapsthe IP right is wesk as lan has
suggested. But it dso seemed troubled by the
fact that thisis a standard that was developed
In cooperation with the entire industry and was
used by the entire indugtry until very latein

the day IM S asserted itsrights.
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That seemed to be troubling for the
Commission, but it had a hard time articulating
that when it used the essentid facilities
doctrine.

S0 perhaps some of the reasoning in

the U.S. casesif the Commission had taken maybe
the estoppel approach or some of the other the
reasoning you find inthe U.S. cases, it might

have done a better job articulating what was

truly -- what's considered to be truly the

problem in this case.

I'll stop there.

WILLIAM KOVACIC: Thank you, David.
We have just abouit fifteen minutes before we
bresk for lunch for discusson among our
paneligs.

And we certainly have a consderable
collection of topicsthat we could address, both
the pandligts views about the underlying
rationde for the IMS decison, its consstency
with other national gpproaches for evauating

demands for access and for evauating refusals

128



1 toded.

2 So again I'd smply like to invite our

3 pandigsto respond to what they have heard and
4  perhapsfor our speakersin this segment to

5 respond to the interpretations they have heard

6 from ther colleagues. Henry?

7 HENRY ERGAS. Thank you very much.
8 | wanted to comment redly on two points. The
9 fird relatesto John Temple Lang's presentation,
10 the second in respect of a number of issues that
11 wereraised by lan Forrester.

12 With respect to Dr. Lang's

13 presentation, Dr. Lang emphasized the

14 difficultieshe saw arigng involved in

15 determining appropriate prices for accessto

16 intelectua property when that access had been
17 mandated.

18 And | of course agree with him that

19 thedifficulties are subgtantid. What | would
20 say thoughisthis, that we have had in Audrdia
21 asinmany other countries schemes or statutory

22 licensesin respect of copyright for many years
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now.
And within those schemes and as part
of the implementation and adminigtration of those
schemes the bodies administering them have had to
determine gppropriate remuneration.
And indeed we now have -- for
example, in respect to the copyright tribund in
Audrdia we have ardatively wel established
way of gpproaching the issuesinvolved in
determining reasonable remuneration for
compulsory licensesin respect of copyright.
And we are extending that now to
those, for example, multimedia publications or
works that fal within the scope of the
compulsory or statutory licensing arrangements.
So whileit isindeed difficult, it is
not exceptiona and is a problem with which our
tribunas and our courts have grappled with for
many years and have made | think some quite
sengble decisions in seeking to address them.
My second and perhaps more important

point goes to the issues that were raised by lan
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Forrester in his very comprehensive discussion of
the background to IMS.

And lan emphasized hisview that in
understanding the decisions at issue, and in
particular Magill and IMS; it was important that
the IP rights involved were in some respect he
clamed aberrant.

And it seems to me though thet the
redity that we face isthat those rights which

he believes are aberrant are by no means
aberrant, and that the Situation that we're
dedling with is one where the scope of IP rights
around the scope of subject matter that is
covered by IP rights has become ever grester,
particularly in the last decade.

And to evidence that | would merely
point to two things: Firgt, the reform of
copyright so as to extend copyright protection
both to worksin digita form and perhaps even
more importantly and controversaly to accessto
worksin digitd form as occurs for indancein

the U.S,, DMCA, the Digitd Millenium Copyright
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Act, and asis being reflected in copyright
legidation virtualy throughout the world.

The second trend | would point to in
that respect is the de facto extenson of the
patent right to areas where ether it previoudy
did not exist or if it did exigt it existed in
very minor form.

And thisis epecidly the case with
respect to materid that isin digital form, most

notably in respect of the business process or
business method patent.

Thisis something that redlly began
in the United States and is now gpparent if you
look, for example, at the patenting Satisticsin
Audraia, New Zedland, or the EU.

It has grown spectacularly since from
avirtudly trivid category in our patenting
datistics to now one of the larger Sngle
categories of patenting in Audrdia. That has
reglly happened over a period of avery small
number of years.

And so what does that mean for
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competition authorities? Well, what it means
isthat the type of dilemmathat lan viewed as
aberrant far from being aberrant is occurring
across an extremely wide range of cases, ina
growing range of cases.

And so we face the difficult tensons
aswe try to adjust to the changing nature of
technology and to the results of crestive output
which is atenson between the desire on the one

hand to providefair, effective, and enforceable
intellectud property rightsin respect of the
output, and the redlity that in so doing we both
cregte Sgnificant new problems because of the
complementary nature of much of the intellectua
property at issue, the network nature of the
materid that it covers, and creating new scope
for market power to both arise and be exercised.

WILLIAM KOLASKY: If | may, I'd like
to follow up on Henry's comments by noting that
| thought thisis exactly the point that Henry

was going to. And that is that one of the most



22 important thingsinthisareaasin any areais
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1 theneedto deveop limiting principles.

2 And | thought that lan'stalk and

3 Davidstdk were very useful in terms of

4 suggedting apossble limiting principle in the

5 IMS case, namdy the notion that the brick

6 sructure had become an industry standard and
7 that there may have been some reliance on the
8 part of customersto the notion that it might be
9 treated asthough, if you will, open source and
10 that therefore there might be an estoppel

11 eement.

12 It seems to me that -- | don't know

13 whether factudly thet isthe casein IMS. But
14  that certainly would seem to be a useful limiting
15 principle. I'm more troubled by the limiting

16 principle suggested in the Magill case, namely
17 that it was anew product for which therewas a
18 customer demand.

19 And I'd liketo try to put to the

20 speakersahypotheticad. Asyou know, herein
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the United States, and | think this was common

throughout the world, we had something cdled
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Napster where teenagers were able to listen to
recorded music off of al [abelsfor free.

In the wake of Napster's demise there
are proposed joint ventures among the various
record label companies to aggregate their
librariesin order to be able to provide a
Napster like service for amonthly subscription
fee.

And their senseisthat consumers,
teenagers won't subscribe just to the music of a
sngle labd, that you redly need to aggregate
it.

And so the question is gpplying the

Magill principle could | go out and say | want to
create a Napster clone aggregating the music of
al labds. It'sanew product because nobody
else has offered it or is able to offer it, and
therefore I'm entitled to a compulsory license to

Warner's and EMI's entire library of music.



20 IAN FORRESTER: | can offer an answer
21 onthelast one. | think again one hasto look

22 a Magill, dl the circumstances which were

135

1 present.

2 The materid in question was indeed

3 copyrighted, but it was promotiond materid that
4 wasgiven by the broadcasting companiesto

5 hundreds, indeed thousands of periodicals which
6 wereencouraged to reproduceit on adaily bass.
7 And the controversy related to whether

8 it could be reproduced by Magill on aweekly

9 badsin competition with the weekly magazines
10 of the broadcast companies.

1 | think that just that set of

12 crcumstances, those dements, would justify the
13 confident rgection by the European record

14 industry to Mr. Napster Europe who wanted to have
15 acompulsory license with respect to information.
16 Y es, there would indeed be a new

17 product being offered. But | don't think the

18 circumstances would be exceptiona enough to come



19 withinthe Magill principle.
20 WILLIAM KOVACIC: Jm?
21 JAMES VENIT: The easy way out of

22 Magill isthat it's the record companies
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1 themsdveswho are going to pool to be ableto

N

offer the product, and they wouldn't run into the
3 horn of dilemmathat there couldn't be the new

4  product because the owners hadn't put it out and
5 they were preventing someone dse from doing it,

6 whichisafacile answer to the question, but |

\‘

think it's rd evant.

8 Theissue on the gandard to meisa

(o]

very different thing if one develops something

10 that isaccepted by customers as a standard as

11 opposed to coordinating with other rivals to

12 develop a standard which then becomes industry
13 gandard and shutting people out.

14 One could make the argument that the

15 [IMSthingiseven more disturbing because you are
16 punishing them because they were successful.

17 WILLIAM KOVACIC: Patrick?
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PATRICK REY: | have remarkson this
and on the questions you raised before. Asyou
can infer from my presentation and the paper,
| believe that it'sfair to say that there can

exis particular circumstances where vertica
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foreclosure can raise legitimate antitrust
concerns.

And | think that this should be
recognized particularly in the U.S. where the
vertica foreclosureis essentidly perceived as
anon-issue.

That being said, I'm not sure that IP
rights would be the firgt rights, the first
property rights that a competition authority

should try to focus on.

And indeed when the bottleneck results
from innovation, then | would tend to agree with
the suggestion that there should be a presumption
in favor of the right holder.

And dearly the dilemmas that John

Temple Lang has mentioned regarding the
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difficulty to regulate access particularly for
competition authorities and for courts -- of

course the courts will have to be involved at

some point. And asthe time arises the issues

that are considered we do advocate for being very

cautious.
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I'd like to reect first to the
interpretation of the Magill and IMS case. |
think it is quite aredidtic interpretation.

But | redly found it quite dangerous
to try to second guess nationd Petent Offices
and to use comptition policy caseswhich
establish generdly gpplicable sandardsin
order to resolve without being able to say so
explicitly to try to resolve possible errors

in national |P statutes.

I'm not sure that this line of
reasoning provides a very good gpproach to
possble limitations or limiting principle.

WILLIAM KOVACIC: And John?

JOHN TEMPLE LANG: | just want to
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repeet the fact that al this theory about rights
does not gppear anywhere in anything that the
Commission has written about the IMS case. It's
not part of the Commisson's case. Maybe they
might have made it into their case, but they

didn't do so.

They argued the case very clearly on
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the basisthat an IP right may not giveriseto
amonopoly and that if it doesgiveriseto a
monopoly even if the monopoly is due to customer
preferences and not the inability to have
compsetitors to produce an dternative facility,

then it must be licensed.

That is the Commisson's proposition,
whether you like it or not or whether you think
that another proposition might have been made.

That's what the Commission is saying very dearly

to the court.

WILLIAM KOVACIC: lan, did you havea

response to Patrick's comment?

IAN FORRESTER: A brief one. | think
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that we should distinguish between patents and
copyright rights. In the case of patents,
patents are the subject of examination and there
isavery careful consderation of the merits,
the technica merits of thecdlam and itis
granted for alimited period of time.

| think the Stuation of copyright in

the unusua circumstances of these two cases can
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be rather different, dthough | fully recognize
that copyright may be absolutdly crucid,
absolutely vital for the protection of the heavy
investment in important industries. But that's
just one smal correction to Petrick.

WILLIAM KOVACIC: Gwillym?

GWILLYM ALLEN: | have two comments.
Oneinvolves the breadth issue. And indeed we
had many debates about this. And I'm just
wondering is this the same issue?

I mean we cdled it fine tuning and
whether you should use antitrust enforcement to

gep inand try to finetune -- use it asafine
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tuning so that when you think that the breadth of
an intdlectud property right was too wide you
have very vigorous antitrust enforcement, and
when you think it's too narrow then you change
your antitrust gpproach to the particular
intellectud property law.

We had long debates about this, and
we decided that it was ingppropriate to use

enforcement mechanismsto try to fine tune the
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exiging intellectua property law. Weputina
section in our guiddines saying that that would
not deter us from engaging in advocacy, and
encourage ether legidative change or when the
IP laws were being reviewed to use our advocacy
role to step in to provide our opinion on the
appropriateness of the breadth and scope of the
intellectual property law or where gppropriate
at least bring to the table the competitive
implications of the exiging law.

The second comment was this idea about

the de facto standard and the comments of Henry



13 a@bout how the sort of natura development of

14 redity has changed the appropriateness of

15 intellectud property and maybe it has extended

16 it to some degree.

17 And indeed that was the idea that

18 wehad in our gpplication of section 32, to try

19 toded with that particular problem, that the

20 dStuation -- and these were based on some ideas
21 that we bascdly stole or borrowed from a number

22 of academicson the ideathat the architecture of
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1 thelaw can change such that the objectivesin

2 theintdlectud property are actudly being

3 undermined by their very use.

4 And as amarker that that may be

5 happening would be the effects on competition.

6 And that may be that competition law or authority
7 should step in and try to readjust the baance or

8 atleast put it before a court -- and in our case

9 it'sthe Federa Court -- to consider the

10 readjustment of that balance.

11 WILLIAM KOLASKY: Thank you very much,



12 Gwillym. I think that will have to be the last

13 remak. Thisisobvioudy afascinaing subject
14 and we could stay here al day debating it. But
15 we have another session this afternoon.

16 | want to on behalf of the Justice

17 Department -- and I'm sure Bill would echo this
18 on behdf of the FTC -- thank al of our speskers
19 enormoudy for coming here. They dl obvioudy
20 came from other countries, other continents. |

21 think Henry getsthe prize for coming the longest

22 digance.
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1 But we do very much gppreciate your

2 shaing with us your perspectives on how your

3 jurisdictions are dedling with these very

4 difficult issuesand it will very much hdp to

5 inform our consderation of the issues herein

6 theUnited States. So thank you.

7 (Applause)

8 WILLIAM KOLASKY: Wewill resume a
9 200, and as| mentioned before, | gather you

10 need to be escorted out of the building and then
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find your way back here. Thank you.

(Lunch recess))
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AFTERNOON SESSION
(2200 p.m.)

WILLIAM KOLASKY: Good afternoon.
| want to welcome everyone back as we continue
our discusson of international comparétive
issuesin this next sesson of our joint hearings
on competition and intellectua property law and
policy.

My nameis Bill Kolasky. I'mthe
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Internationa Deputy Assstant Attorney Generd
for antitrust. 1'm happy to have with me as my
co-moderator Bill Kovacic, Genera Counsdl of
the FTC, who served also as co-moderator this
morning.

This morning we heard from a
distinguished pand about refusdsto license
intellectua property and compulsory licenang
in the EU, Canada, and Audrdia. This afternoon
we will focus on the European Union's technology
trandfer block exemption regulation, referred to
asthe TTBE, aswell as agreementsthat fall

outside of its scope.
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In the European Union, bilatera
licenang of some types of intellectud property
is covered by the technology block exemption
which was adopted in 1996 and will expirein
2006.

Last year responding to criticiam that
the block exemption was both overly formdidtic

and complex and too narrow in scope, and noting
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that there was a need to harmonize treatment

of intellectua property with other recently
re-enacted regulations on vertical agreements,

R & D agreements, and the like, the European
Commisson commenced a mid-term review of the
TTBE.

We're mogt fortunate to have with us
today Dr. Kirti Mehta, adirector in DG Comp,
who will discuss that review process. As part
of that process, the EU solicited public comments
about its proposed changes, some of which will
be discussed by the pandl today.

We will then expand the discussion

of licendng practices to address licensing
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agreements that do not currently fall within
the block exemption.

Such agreements include multiparty
licenses of intdllectud property such as patent
pools and cross-licenses, some of which are
affected by the activities of non-governmental

sandard setting organizations. With that
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introduction let me move on and introduce our
pandigts. But before | do, Bill, do you want
to add anything?

WILLIAM KOVACIC: No, Bill.

WILLIAM KOLASKY: Bill and I will be
representing the Justice Department and the FTC
this afternoon. We have with us Mary Critharis,
an assstant solicitor at the U.S. Patent and
Trademark Office.

Unfortunatdy | do not have time for
lengthy introductions of our pandligts, but more
complete versions of their biographies appear in
the prepared materials.

As| mentioned, Dr. Mehtaisa

Director in DG Comp. Heisresponsblefor
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competition policy, coordination, internationa
affairs, and relaions with other indtitutions.
His main areas of responghility are policy and
legidative initiatives, trade and competition,
and international cooperation.

Fiona Carlin, to Dr. Mehtas | eft,



7 isapartner with Baker & McKenzie a thelr

8 European law center in Brussels where she

9 gpecidizesin antitrust and trade practices,

10 EU law, and privacy. Ms. Carlin wasthe

11 rapporteur for the comments prepared by the
12 American Chamber of Commerce on the block
13 exemption review.

14 Yee Wah Chin, who is & the far |eft

15 andonein, issenior counsd in the Washington,
16 D.C. office of Mintz Levin. Shewason the

17 American Bar Association committee that commented
18 onthe block exemption review.

19 James Leavy, next to her at the far

20 end, practicesintelectud property law asa

21 partner at Serra, Leavy, & Cazasin Paris,

22 France. Hehashdd various pogtionsin the
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1 Licensng Executives Society and acted asthe
2 rapporteur for its comments on the block

3 exemption review.

4 Peter Alexiadisis a partner in the

5 Brusssoffice of Squire, Sanders & Dempsey.
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His practice includes advising clientson
competition and regulatory law issues including
IP.

Next to him isWill Tom, apartner at
Morgan, Lewis & Bockius here in Washington. In
the 1990s Will served as deputy director at the
Bureau of Competition a the FTC.

Prior to joining the FTC he worked
here in this building as a counsdor to the
Assgant Attorney Generd in the Antitrust
Divigon, and was a member of our intellectua
property task force which drafted the joint
DOJFTC IP guidelines.

Next to him on thefar right is
Maurits Dolmans, a partner at Cleary Gottlieb
in Brussdls. Mr. Dolmans practice focuses

on competition law as well as EC regulatory,
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intellectud property, and court law in
The Netherlands and the European Union.
And last but not least, Mark Janis who

isa professor of law at the University of lowa
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College of Law in lowa City. He teaches and
writesin the fields of intellectua property
and antitrugt.
Professor Janis is coauthor of a
two-volume treatise, IP and Antitrugt, with
Professors Herbert Hovenkamp and Mark Lemley.
Before we turn to the substance of
this afternoon's session, | need to go over a
few adminidrative details, many of which are
probably familiar to you. Becausewe arein
the Great Hal of the main Judtice Department
building, we are required to observe certain
security procedures.
If you are not a DOJ employee, you
must be escorted around the building. Antitrust
pardegas who are wearing name tags highlighted
in green escorted you into the Greet Hall.

They are available a the back of the
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room to escort you out should you need to leave

the session or to take you to the restroom or

upstairs to the seventh floor should you need to
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make a phone cal. Cedl phones do not work well
herein the Great Hall.

Because leaving the building is

difficult, we have refreshments at the back of
the room. Hopefully the coffee will hold out.
But if not, you might want to get up and get
somenow. Likethismorning's sesson, this
afternoon's session will be a combination of
presentations and discussion.

Around 3:20 we will take a
fifteen-minute break and then come back for
another hour and a hdf, finishing this sesson
around 5:00 p.m. These hearings will resume
tomorrow morning at 9:30 at the FTC, just one
block down Pennsylvania Avenue with a discussion
of many of these sameissues from an Asan
perspective.

Asyou are no doubt aready aware from

this morning's session, the acoustics here in the
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Great Hal are less than perfect. Those of you

in the audience, if you have trouble hearing you
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may want to moveto adifferent seat. Our
audio-visud specidigt in the back of the room
has alimited number of amplification devices
availableif you would like to try one.

Pandligts, | would ask that you
speak directly into the microphones and try to
enunciate even more clearly than I'm sure you
awaysdo. And spesk perhaps alittle more
dowly. Also for some reason the microphones
take a second or two to activate.

So after you firgt sart it may bea
second before people can hear you. 1'm going to
ask the speakersto stick as closdly to their
presentation time as possible so that everyone
has afair opportunity to present their views
and so that we have time for discusson.

If there are people in the audience
who have questions that you would like usto put
to the paneligts, please come up at the end of

the session or during the break and we'd be happy
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to put those questions.
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For the speakersif you want to
offer an intervention, please raise your flag
OECD-gyleand | will cal onyou. With that
introduction, let me now turn to our first
presentation by Dr. Mehta from the European
Commission.

KIRTIKUMAR MEHTA: Good afternoon,
ladies and gentlemen. And my specid thanks
to Bill Kolasky and Bill Kovecic fird for the
invitation to come and aso the opportunity to
present to you our current legidation and how
we seeit being reviewed.

Let mefirst start with what the block
exemption -- what it meansin our Stuation. As
most of you are aware, Article 81(1) of the EC
treaty prohibits agreements that prevent,
restrict, or distort competition, and 81(3)
alowsfor exemption for those agreements which
confer sufficient benefit to outweigh the
anticompetitive effects.

And the Commission currently has
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the exclusive power to write those exemptions
and dso it can provide those exemptions for
categories of agreements. And in fact the block
exemption is the regulatory way we do that. If
you look at the block exemption regulation today,
anumber of regtrictions are permitted both on
licensor and on licensee.

Many of these are indeed often the

common Situation when the licensor wants to
territorialy assgn the license, and quite often
will so have some other restrictions thet are
enumerated in the block exemption. The block
exemption has the advantage that it provides
legd security.

[t means that in nationa courts our
national competition authorities will not
chdlenge agreements that are in line with the
block exemption. Andin away we have a
Stuation where much of the litigations that
result from those are agreements that fal
outsde of this block exemption.

The current block exemption as was
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pointed out came into force in '96. And midway
through we had put in the regulation that there
would be areview. Thisreview has been preceded
by afact finding.

And in the report on the block
exemption you seethat alot of detail isgiven
on how the block exemptions worked because we
addressed this question as to people who we are
told are using the block exemptions or those in
the licensing field to find out whether they do
use them.

Asyou see from the report, the number
of the agreements that are notified to us are
actudly not so many. So the bulk of it either
fals under the block exemption or the bulk of it
issmply not notified to anybody.

So | think that is an experience we
also have, and we have looked. In the process
of our reform of Regulation 17 something like
80 percent of agreements are smply not notified
either to Commission or to any other competition

authority.
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The review process that we have
started we hope will lead towards the end of
this year to adraft proposa for certain
modifications based on the consultation weve
had up to now. And we hope that we will continue
to get detailed comments from those who are
familiar with the block exemption. And that
will help us draft these suggestions.
Let me say | think the report is quite
frank on what we found in thisfact finding. And
many of the comments were largely that the block
exemption as it stands today is rather
proscriptive. It forces agreementsinto certain
rather narrow straitjackets.
Secondly, the scopeislimited to
bilaterd licensng agreements and doesn't cover
those between severa parties. Presumably people
can do asequence of bilaterd agreements, but
thisisfrom atransaction cost point of view
quite expendve and may not lead to the same
results.

Thirdly | think many people have
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found that there is no distinction in the block
exemption between licensing between competitors
and licensing between non-compstitors. Thisisa
notion which is not very well developed in the
block exemption.

Y ou have certain stuaions where
licenang between what is often competitors may
be block exempted, and there is no market power
threshold there a dl. The only mgor concern

of the block exemption is precisely these
territorid regtrictions. So long asthey are
not territoria restrictions, much is alowed.

A further point that comes out is
that often the block exemption is not so clear

asto how the territoria redtrictions, customer
alocation regrictions, the field of use, sde
license, et cetera, are going to be treated in
the block exemption. And there is a need to make
this more clesar.

So | think that gives you a brief
overview of the main points that come out of the

fact finding and which are then detailed in the
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report which aso gives an economic assessment
of how the different articles of that -- of the
block exemption are supposed to work in practice.
| think that if you wereto look at --
and this audience perhaps is probably most
interested in looking at where are the mgjor
differencesin policy. And | think in thelittle
paper | presented you see aready that | have
highlighted some of these aspects.
Firdly, as| say, these territoria
restrictions, because these are taken in
Europe -- you must remember Europe is acommunity
that is a sngle market which has evolved over
time. 1t has been from nationa economies thet
were separated perhaps by important barriers.
And hence one of the most important
roles for competition policy has been to ensure
that those barriers which are removed by our
single market program are not re-established by
agreements or anticompetitive agreements which
lead to segmentation of the market.

And thet is something that isthe
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reason why we have duration limits on territorid
exclugvity and the focus thet isthere on active
and passve sales. | think that is perhaps
something which is very important.

Andyoufind it in severd other areas
of our competition policy. A smilar issuewhich
Isnot impeding pardld trade, thisisan
important aspect.

Secondly, we up to now have not made
adistinction between horizonta licensang
agreements and verticd licensng agreements.
And so the distinction between licenses to
competitors and non-competitors is not there.

And thisis something that we are
certainly looking at to see whether or not that
could be ussful to bring it to the future block
exemption. In the report now it dso mentions
severd issuesfor discussion, and perhaps|
would |leave you with some of these eements for
reflection and comment.

Firgt isthe question whether the
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patents, or know-how and only covers trademarks
and other rightsif they are ancillary to the
main transaction. Should we broaden this scope?

| think theissue hereisthat if we
wanted to do that we would have to change the
Council Regulation which isthe one we cdl
anegative regulation.

Our legidétive architectureis

that the Council Regulation indicates the areas
in which the Commisson may make a block
exemption.

And the existing Council Regulation
limitsit to essentidly patents and to the
know-how. And if you were to change that, that
would take a period of two to three years before
we could do that.

It may well bethat in our proposa
for Regulation 17 which currently is being
discussed by Council we have put rather a broad

article which says that the Commission would have
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the power to bring in block exemptions where they

felt that they were needed.
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But thisarticleis currently --
ddayed in Council and it's not clear that the
Council will accept thet article and give this
power to the Commission.
Secondly, an issue that we haveis
that of multiple -- licenang agreements between
multiple parties. Thisin the current oneis
limited. And even if you take the possbilities
that are every joint venture, there again it's
limited by a market threshold.
And it isone of the questions that
today we are considering, whether or not we
should dso dlow multiple partiesin license
agreements. Theissue hereisrather that such
agreements have become quite important. And
today we have anumber of them natified to us
because they don't fdl in the block exemption.
In the future, under the reform of

Regulation 17, the new procedurd regulation does
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not foresee any notification. It will so not
foresee therefore a non-opposition procedure.

So in what we would like to call the
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modernized world, we shdl have -- the natural
question people raise is what will hgppen if this
block exemption doesn't cover the agreements
between multiple licensors or licensees.

It may well be that we cover it inthe
block exemption. But currently our reflections
are not complete on that subject. Thereis of
course the aterndtive that in the future we
would do likeit isdonein the U.S, abusiness

review letter in relation to such type of
agreements.

They cannot be notified, but of course
we could make business review letters. In fact
in the last year we have made dready -- I'll
give an example of abusness review letter by
producing one on on-site licenses which was an

issue that was very controversia some ten years

ago.
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Thirdly, the question of license
agreement between non-competitors, and here
without excluding other options the report

proposes a framework where you will see that we
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are thinking of making this diginction and to
have a much more lenient regime with a shorter
list of hard core articles or restrictions as
regards licensing between non-competitors and a
longer list of hard core and the market share
threshold for licensing between competitors.
Thisisan ideathat of course has
interested severa people who have commented on
our report. Of course people are not happy with
having a market share threshold. And, secondly,
people are not very happy with whatever
definition we may come up with for competitor
and hence non-competitor.
Already if you look at our vertical
restraints block exemption and the horizontal
restraints block exemption, we have defined there

what we understand to be competitor, and more
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But thisis not an area where you can
say very clearly in black and white what are the
Stuationsin an exhaudtive way that you are

thinking of. And quite clearly this option will
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have support depending upon how we resolve these
two issues. Theseare | would say the most
Important issues.

The other one which isto see how
the other property rights would be dedlt with.
Clearly there we are currently having the review
of these direct European patents. And what the
directive will have as regards certain rules on
licensing will be an important dement.

A second point isthat we are dso
discussing protecting software. There once again
we are not a this stage quite clear what will be
the find compromise on those directives. So
that will depend on developments in those areas
before we have a clear idea.

| can say that up to now the
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consultations with our Member States have more or
less shown that the enthusiasm for extending the
scope to software, to other IP rightsisnot |
would say so important.

| think that too many complications

come with that vis-a-visthe nationd lawsin

164

those areas. And 0 it's not something that we
would be able to undertake in this exercise.
| think | wanted to basicaly stop
there because | think these are the main
elements. Y ou can read the report and also the
written submisson of comments thet | have made
which goes into a bit more detail on the issues
that | touched upon. Thank you very much.
WILLIAM KOLASKY: Thank you, Kirti.
Because most of the other speakerswill be
commenting on the block exemption report, I'm not
going to ask them at this point to comment on
Kirti's presentation.
But if any of you have any darifying

questions that you would like to ask Kirti, we
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have time for you to do that before we move on to
the next speaker. In that caselet'smove on to
Fona Carlin who is going to give us her comments
on the block exemption report.

FIONA CARLIN: Good afternoon. I'd
like to gtart by thanking our hogts for inviting

me to spesk this afternoon. It is my pleasureto

165

be here. And I'm going to probably repesat to
some extent some of the points that have dready
been expressed by Dr. Mehta. And | gpologize for
doing that from the outset.

But what | thought | would do isfocus
primarily on how industry sees the current rules
and how difficult they are to apply in practice
and then give you some reaction from an industry
and private practitioner Sde on the Commission's

proposals to change.

It's dready been mentioned that the
current block exemption entered into force on the
1st of April, 1996. That happened one year after

the U.S. licenaing guidelines were published.
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And yet thereisvery little policy from the U.S.
guiddines that finds its way into the block
exemption regulaions.

And if you compare the new proposas
for arevised technology transfer block exemption
with the American guidelines, you see how far
the EU/U.S. didogue has advanced. And | think

that's generally welcomed in Europe.
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The word straitjacket has often
been gpplied to the existing block exemption
regulation. And | will go alittle bit further
than that because | believe that the current
rules are aminefidd of quirky drafting and
pitfals for the uninitiated.

So | think dl in @l the Commisson's
eva uation reports and the proposals to change
the current rules have been very widely welcomed

by industry and private practitionersin Europe.
I'd like to say afew words about why the date
2004 isimportant. Two thingswill happenin

2004, one of which Dr. Mehta has already
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referred to.

First and foremost the EU islikdy to
enlarge from an exigting 15 member countries to
up to potentialy 25 member countries, and some
of those nationswill join the EU it is expected
in 2004.

And as part of that devel opment,
the European Commission has launched this

modernization debate of the competition rules
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and Article 81 in particular. It's proposing
to abolish the individud exemption procedure.
Dr. Mehta has aready mentioned that
alot of license agreements don't fal within
the safe harbor of the existing block exemption
regulation because it's so narrowly drafted. And
yet they haven't been notified to the European
Commission for exemption.
But | think it's important to bear
in mind that maybe one of the reasons why those
agreements haven't been notified isthat the

parties know that there is the possibility that



13 if ther license agreement is chdlenged they

14 can go to the Commisson and seek an individud
15 exemption which offers them some degree of

16 protection.

17 Currently an individua exemption

18 would not apply retroactively, but it would be
19 cetanly influentid in a court's discussion

20 asto the acceptability or not of particular

21 redrants.

22 What's being proposed is that
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1 individud exemption procedure will be abolished
2 andthat nationd courts and national competition
3 authoritieswill be alefor the first timeto

4 agoply Article 81 initsentirety. So the current

5 monopoly that the Commisson hasin granting

6 exemption will be abolished which will mean much
7 more enforcement | think at the nationa level.

8 So coupled with the fact that we're

9 going to have alot more enforcement at the

10 nationd level and alot of new authorities

11 enforcing the new regime, indudtry isvery
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concerned that any revised block exemption
regulation be as clear and consgtent as
possible so that the enforcement environment
IS predictable.

Whereas the current block exemption,
in the Commission's own words, iS o proscriptive
thet it tends to discourage efficient
transactions and hamper the dissemination
of new technologies. The drawbacks of the
current regulaion are many.

Firg of dl, it gopliesonly to
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patent licenses, know-how licenses, or mixed
patent and know-how licenses. It's already
been said that it only gppliesto bilatera
agreements. It does contain rather old rules
limiting the duration of any territoria
excludvity that is conferred on licensees.
And just afew words on that. Under
the current system in a pure patent license

territorid exclusivity is accepted for aslong

10 asthereare pardld patentsin force in the
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territory of the licensor and the territory of
the licensee.

For pure know-how licenses territoria
exclusvity is accepted for a period of ten years
gtarting on the date on which the products are
first put on the market anywhere in the European
Union.

And with regard to mixed patent and
know-how licenses, territorid exclugvity is
accepted for aslong as there are necessary
patents in force in the territories concerned

or for the period of ten years or whichever of
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those periodsisthelongest. So that's dready
acomplicated system to apply.

One of the mgjor drawbacks of the
regulation aswell isthat it expresdy prohibits
any extenson of the duration of the territorid
restraints by the incluson of any improvements.
And that's a serious drawback, adisncentive to
licenseif you like,

Dr. Mehta has dready outlined the
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main issues that the Commission is proposing to
change. And very briefly, anew block exemption
will be available up to dominant thresholds for
agreements between non-competitors.

Agreements between competitors will be
subject to a 25 percent market share threshold
with quite an extensive blacklist of prohibited
resrantsincluding not only price fixing but
output restraints, territorial and customer
restraints.

And he has mentioned the narrow
definition of competitors which would exclude

from the notion of competitors the Situation
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where one company's innovation condtitutes a
sweeping breskthrough so that its competitors
would require access to that breakthrough to
remain competitive.

And it would dso exdlude from the
notion of competitors the Situation where two
companies are in ablocking position. And |

think that's to be welcomed. Industry reaction
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generaly to the new proposas has been broadly
in favor of amore liberd system that's on the
table.

The Commisson, we're glad to see, is
proposing to abandon this arbitrary ten-year
duration limit on territoria restraintsin
know-how licenses. We're opposed to the per se
exduson of licensesinvolving dominant firms.
And we welcome the proposal to extend the block
exemption regulation to cover awider range of
intdlectud property rights.

In particular at least the American
Chamber of Commerce welcomes the notion of

expanding the block exemption to cover software
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copyright and design rights, dthough we don't
particularly see any need to have aregulation
covering pure trademark licenses or copyright
contents licenses.

I've mentioned that indudtry is
broadly positive to the suggestions to narrow

the definition of competitors which meansthat a
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gregter range of agreements will fdl within the
more generous System envisaged for agreements
between non-competitors.
We urge a more nuanced approach to
the blacklist of prohibited restraints that the

Commission is proposing to insart in relation to

agreements between competitors. The Commisson

IS proposing to prohibit as such dl territoria
and output restraints.

And we would argue that where the
licensor is below a 25 percent market share
threshold and for aslong as an agreement is
non-reciproca and for aslong asalicenseeis
not restricted in the use of its own technology,

perhaps in those Stuations the Commission could
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be alittle more generous or alittle less
suspicious of agreements between competitors.
| suppose the main concern that
industry hasisthe proliferation of market share
thresholds that are being proposed. These are

the thresholds that partieswill have to look a
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when in the future they try to determine whether
or not they fal within the new block exemption
safe harbor.

| think industry has been
very vociferous in the past in opposing the
introduction of market share thresholdsin
licenang block exemptions. | think thistime
around ther€'s resignation to the fact that were
going to haveto live with market share
thresholds.

However, we are asking the Commission
to produce guiddines which will make our life as
easy as possblein trying to apply some of these
thresholds, particularly, when you are talking
about tenson in multiple markets, not only the

product market, but the technology market
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concerned as well as innovation markets in some
cases.

When you think about the modernization
proposals and the fact that in a couple of years

time we're going to have 25 nationd authorities
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and nationd courts gpplying these rules, | think
the need for clarity on market definition issues
and market threshold issues becomes redly
paramount.

I'd like to turn briefly and consider
acouple of particular restrictions and look

at how the current rules deal with those

redtrictions and what the Commission is proposing

interms of thelr treetment in the future.

Firg of dl, non-compete clauses, the
current regulation prohibits non-compete clauses
al together. However, it does say that if the
licensee chooses to compete with the licensor's
technology the licensor can terminate any
territoriad exclusvity conferred and may stop
licensing future improvements to the technology.

The new rules would appear to be
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much more rationd in that they would permit
non-compete clauses in agreements between
non-competitors but continue to prohibit

non-compete clauses where alicense is entered
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into between competitors. And we would welcome
thismore liberd approach.

The provisions currently dedling with
assignment and grantbacks of improvements are
complicated to say theleast. The current

regulation prohibits any obligation on the
licensee to Sgn itsimprovements back to the
licensor.

And it does permit reciprocal license

back obligations provided that such obligations
are non-exclusive for as long as the improvements
are not severable.

And that meansthet if alicensee
comes up with an improvement which can be
exploited independently of the licensed
technology, it must be free to exploit that

improvement independently.

And therefore it may grant the
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licensor a non-excludive license to use those

improvements, but it must remain free to exploit

the improvement on the market itsdlf.
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Thisisacomplicated regime. The new
ruleswe're told will be more generous in terms
of grant back clauses. But we're not very clear
on just how generous they will be.

But | will say snce we have the
benefit of Dr. Mehtas presence here today that
when you condder in particular alicensor that

has technology that maybe he licenses out to
multiple licensees in different fields of use,

these grant back provisions and the prohibition
of assgnment makes hislife very difficult in
terms of managing the relations with multiple
licensees and making sure that the technology is
exploited to its maximum.

So | think thereis certainly room for
amore generous gpproach to assgnment and grant
back clauses. The block exemption regulation
today contains some very odd drafting on no

chdlenge clauses. Basicdly the licensor may
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1 not prohibit the licensee from chdlenging the

2 vdlidity of the patents or know-how it has
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licensed.

However, the licensor may terminate an
agreement if the licensee disputes the vaidity
of the underlying know-how or patents or may
terminate the license of a patent if the licensee
chalenges that such a patent is not a necessary
patent. I'm not going to go into thisin more
detall.

But just even comparing those two
indents, the difference in language, it is not
clear why in one case you can terminate the
agreement and in another case you can terminate
the patent license. Drafting problems | think
prevail throughout the current block exemption
regulation.

The Commisson in its evauation
report says in any future regime they may take
adightly less redtrictive approach to no
chalenge clauses.

And they are aware of the fact that if
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the licensor is aweaker party perhapsin that
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kind of Situation ano chdlenge clause would be
acceptable in order for the licensor to ensure
that the licensee is not going to run away with
its confidential know-how. | think that's so
very welcome.
| think I'll just say afew wordsin
concluson. Given the complexity and the narrow
scope of the current regulation, industry is very
generdly pogtive towards the Commission's
proposals to change.
There are nonethdess pitfalls that
we would urge the Commission to consder very
carefully, some of the main onesbeing: avery
gtrict approach that they seem to be taking
towards license agreements involving dominant
companies,
A very gtrict approach they want
to take concerning al agreements between
competitors, the dangers inherent in multiple
market share thresholds in a decentraized

enforcement system.
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And therefore we would urge the
Commission when it produces its draft block
exemption regulation for consultation later this
year to present at the same time draft guidelines
which as much as possible darify some of these
issues so that we get awhole package to comment
on in the hope that the new system moving forward
will be more coherent and more generousto
technology transfer. Thank you very much.

WILLIAM KOLASKY: Thank you very
much, Fiona. Kirti, isthere any part of Fionas
comments that you would like to respond to or any
questions you may have for her?

KIRTIKUMAR MEHTA: No. | think
overdl the comments are very useful. And |
think as regards the conclusions | would agree
that what we are foreseaing is generdly regarded
asintheright direction. Thisisthe comments
that we have had. We redlize the issue with both
is defining potential competitors.

Secondly, because after dl you know,

technology, amost everybody in that field or
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related fields you could say can be on that very
smilar technology trgectory. So how do you
define who isthe potentia competitor?
| think the case of very dragtic
innovation isavery distinct case and people
can recognize thet very easly. But that isnot
avery common stuation. The common Stuations
we are talking about are redly incrementa
improvements in technology. And hencethat is
an issue that we are looking at.
Market definition, certainly | agree.
And I think if we look a our guideines and
horizontals and R & D you see we have the market
for the product. Then thereis atechnology.
Then theréds what you might cal theR & D or
innovation market. And the innovation market |
must say is rather difficult to define.
And very often you end up by saying,
well, if there are three or four pools, well,
then we will take thisinto account. But why
four? Why not two? Why not five? | meanitis

absolutely arbitrary how you go about doing it.

181



10

11

13

14

15

16

17

18

19

20

21

Nevertheless we have certainly followed thisline
for theR & D pools.

But thet is an issue that we are
looking at very much. And certainly we take to
heart the comments that people have made. | dso

think Fonas comments bring out many of the
elementsthat are dready there.

For example, the reason why people
don't notify is because thereisthis possibility
retroactively to come to the Commission, the
possihility that of course in the future we will
not have the notification system, but for the
technica license we have had it right from the
dart for along time.

Onelast point whichison
modernization and enlargement, | think perhaps
one should not too much exaggerate that there
will be many playersin the enforcement. It's
true. But the Commisson till remains there at
the center and will be developing policy. Block
exemption is certainly an important ingrument

which wewill do.
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In the modernization, the draft
regulation, you aso talked about business review
letter which is an insrument we have not had up

to now. So you should ook in the perspective
that you have block exemption, certainly dso
guiddines. We are thinking here too to develop
guiddines. What happens when the block
exemption safe harbor doesn't cover you?

And these business review letters |
persondly see as away of dynamicaly keeping
the guiddines up-to-date because issuesin which
we will do the businessreview type of thing are
those which are not covered in block exemption,
which are not covered in guiddines, and thereis
agpedific issue that comes up for which we will
make a response rather than -- a response because
we think it's not covered a that point.

And so | think in that repect there
will be uniform gpplication of the EU ruleswhich
of course will be another mgor advantage of the
modernization, that you have a common set of

ubgtantive rules being applied. And we would
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like to dso let our guidelines be applied dso
by the nationa authorities and by the courts.

WILLIAM KOLASKY': Thank you very much.
Y ou anticipated my next question which was going
to be whether you were thinking about guiddlines,
and I'm pleased to hear that you are. Yee Wah
Chin is now going to offer asummary of the ABA's
comments and views on the technology block
exemption report.

YEE WAH CHIN: Good afternoon. Thank
you to the Antitrust Divison and the Commisson
for inviting me to participate in these hearings.

My assgnment, as Bill said, isto discussthe
ABA comments on the EC evauation report on the
technology transfer block exemption.

I'm speaking only as amember of the
working group that drafted the comments, not
on behdf of the ABA or any of its sections.

These comments on the TTBE report were issued
jointly by the ABA sections of antitrust law,
international law and practice, and the

intellectua property law section.
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The comments compared the EU and U.S.
approachesin the IP area. We endorse the basic
thrust of the TTBE report. And we certainly urge
the Commission to apply additiond flexibility
and incorporate a broader scope in any future
block exemptionsin the IP area.

Since the focus of these two days of
the hearingsis an internationa comparative law
perspective, I'm going to focus on those parts of
the ABA comments that are comparing the EU and

the U.S.

My PowerPoint actualy coversdl the
comments, and | understand that the PowerPoint
will be posted on the FTC webste o that if
anyoneisinterested they can see dl of my
PowerPoints which | don't expect to go through
today.

And in any event, the ABA comments
themsalves are posted on the ABA website on both
the web pages of the antitrust law section and

the internationd law section. And | bdieve
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1 youcant missthemif you went looking for them.
2 The joint comments are comments of

3 thethree ABA sectionsonly. They are not ABA
4 policy, and they are not approved by the house of
5 ddegatesor the board of governors of the ABA.
6 | think | now have gotten al the categories

7 covered.

8 In comparing the EU and the U.S.

9 wehad six areasthat particularly struck us
10 whereour differencesin gpproach can lead to
11 dggnificantly different results. Frst and
12 mog fundamentdly isthe view of therole of
13 competition law with respect to intellectua
14 property rights.
15 Second isthe view of market power
16 that'sinintellectud property, approachesto

17 dominant positions and to monopolization, our

18

19

20

characterizations of licenses, our view of
verticd redtraints, and certainly our very

different procedura contexts that we act in.
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Therole of competition law inthe IP

area, the EC report discusses the potentia role
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of competition law in intervening and trying to
improve the balance that's provided by IPR law,
the baance that is provided in the IPR law for
incentives to innovate and not to overprotect or
underprotect the innovator's work.

Asareault of this sort of urgeto
intervene in thisway, an IPR holder might not
be able to obtain maximum roydtiesin the EU
without offending the competition law. There

is this concept there of excessive prices. And
it might be more likely that a dominant IPR
holder might be subject to compulsory licenses.

In comparison in the U.S. the balance
of incentives to innovate is determined by
Congressin the patent laws. We don't seethe
antitrust law as seeking to improve in particular
cases the balance that was reached by Congressin
the patent law. The IPR holder is entitled to

get what royaties the market will bear.
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And itisvery rare that we might find
that somebody has an essentid facility that may

require compulsory licensing. | meanit's not
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that it hasn't happened, but it is certainly a
rare beast. On the other hand of course if
patent rights are used as a sword instead of a
shidd it might violate the antitrust lawsin
the U.S.

The EU seemsto have developed a
digtinction for the role of competition law
in the IP area by distinguishing between the
granting and existence of IP rights which are
granted of course by member sates and ill
not centralized in any way.

And in that area they have concluded
that it is not affected by competition law,
whereas the exercise of IP rightsis subject to
competition law. In contrast | believe in the
U.S. with Waker Process we do have the concept
that if you had obtained a patent fraudulently

that may be an antitrugt violation. So | think
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there is some difference there.
In terms of the market power of
intellectud property rights, therés fill some

indication that in the EU there is an inference
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that thereisalega monopoly from IPR. And
that term is used severd timesinthe TTBE
report so that there is sort of a presumption
that you have a substantiad market power that
can exig amply by holding some intellectud
property rights.

In the U.S. we now have afeding that
IPRisredly just another property right. And
it isaproperty right -- of an exclusive right
over ceartain technology. So we gpply the same
generd antitrust principlesto IPR asto any
other property right. So therefore there is
redlly no presumption of market power from merely
holding certain IPR.

For example, take paper clips which
now are quite mundane. There have been many

patents issued over the years on paper clip
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designs. And maybe thefirst patent on paper
clips which embodied the concept of trying to
clip together items with atwisted wire has a
certain amount of market power.

But | tend to think that the
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one hundredth patent on paper clip design doesn't
give you much except exclusive rights over the
particular way you're twisting your wire to make
that paper clip. So you can dso andogizeit to
having ownership of afactory.

The market power that you have from
ownership of afactory redly turns on how many
other factories are nearby that produce asmilar
product. Y ou may not have any market power at
al, or you may have alot if you are the only
one in town with that factory. Our view towards
monopoly or dominant podtion isaso very
different.

Article 82 prohibits the exploitation
of market power by adominant firm. And again

you have this concept of excessive pricing, o
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therefore monopoly pricing may generdly be
frowned upon. Whereasin the U.S. we prohibit
monopoly only if it is obtained or maintained by
improper means.

So therefore smply having high prices

generdly is not enough if you were to get those
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high prices as aresult of amonopoly that was
ganed by having a superior product on the
marketplace.
The combination of these differences
in terms of the inferences that we draw from the
mere holding of intdlectua property rights and
the differencesin how we treet the holding of
market power leads to sgnificant differencesin
the trestment of IP licenses.
In the EU therefore you might find

more frequently that IP licenses are unacceptable
for competition law reasonsthan inthe U.S. The
characterizations of licensesisamgor area

that we thought was a difference. In the EU you

focus on the competitive relaionship of the
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parties to the license.

So depending on whether you are
characterized as competitors or non-competitors
different rules gpply to you in terms of the IP
license types and terms that you enter into.
Aswe seeit under the existing TTBE, yourea

compstitor if you manufacture competing products
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or you are competing manufacturers.

The proposd inthe TTBE report
proposes to limit the definition of competitor
s0 that you would be a non-competitor even if you
produce competing productsif, one, the license
involves a sweeping breakthrough so that no
longer would you be competing unless you both
have that breakthrough or if the licensor or
licensee are in ablocking position with respect
to the licensed IPR.

But the focusis dill primaily in
terms of the characterization of the partiesto
the license. The focusin the U.S. ismuch less

on the competitive relationship of the parties,
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athough that is not to say that if Coca-Colaand
Peps were to enter into alicense between the
two of them for some IP that our agencies would
not start scrutinizing it very closdaly indeed.

But the rules that would be gpplied
to that license would not be dictated by that
competitive relationship between Coke and Peps

per . | think we consder much more the nature
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of the competition absent the license. We
consder the relationship of the parties
relative to the subject matter of the license.
S0 suppose again you take paper clips.

If one of the paper clip manufacturers
devel oped some new machine to make paper clips
that redlly does a greet job whatever design
paper clip you've got, and a competing
manufacturer of paper clips has bascaly been
just buying paper clip making machines from other
folks to make the design that they've got,
suppose the two enter into a license where one of

them gets the license to use that new machine.
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Wi, under the EU concept if
| understand correctly those two would be
competitors and therefore the license would
be subject to tougher rules than between
non-competitors. Whereasin the U.S. they would
be conddered as having a verticd license and
would be subject to the more rule of reason
generd gpproach of verticd redtraints andyss.

Or suppose you have both paper clip

193

makers developing new machines on their own.
Unfortunately neither of them can usetheir own
meachine without infringing on the patents of the
other.

In that case under the proposasin
the TTBE report these two entities would not be
congdered competitors. ButintheU.S. a
cross-license between those two in order to clear
their blocking positions might be considered more
of ahorizonta relationship. And it might be
viewed alittle more skepticdly.

Or suppose that you've got one paper
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clip maker that has found a new way to make paper
clip wire very efficiently and another paper dip
maker has found a new way of twisting the wirein
any way you would like. And it's best of course
if you have those two in acombination and they
could really make super paper clips.

Well, in that case it does seem that
under both EU and the U.S. approaches, under EU
they would be considered non-competitors and in

the U.S. it would be consdered more of a
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vertica license. So therefore they would be
both looked at less stringently.

But the key isthat in the U.S. we
seem to focus much more on the vertical or the
horizontal nature of the license and not on the
parties. The vertica redtraints, we have
differencesthere. And the EU seemsto gpply
their verticd redraints andysis to where the
IP license is as between non-competitors.

And the U.S. of course we gpply to

verticd licenses. And the restraints that we
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cover arethings like exclusivity, field of use,
customer groups, and territories. The EU has
much more concern on intrabrand competition.
They are concerned about the possibility of
coordination among licensees to a licensor.

And they have specid concerns about
territoria redrictions perhgpsin light of its
market integration objective. | guessyou could
characterize the EU gpproach perhaps more like
what we had in Schwinn bicycles plus the market

integration imperative. Whereasin the U.S. we
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may have an approach that's guided very much by
GTE/Sylvania

We focus much more on interbrand
competition. And inthe vertica context we
do have concerns about foreclosure of access to
input, the possibility of rasng rivals codts,
and certainly of course the possibility of
coordination among competitors, especidly if
you have a network of vertica arrangements.

The procedura context in which IP
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licenses are consdered are very different
between the two jurisdictions. For IP licenses
in the EU you have to andyze firs how you
categorize thet license. And then within the
license each redtriction has to fit within the
exemption.

And under the block exemption the
restrictions are mostly questionable unless they
are ecificaly exempted or fdl into one of
the categoriesin some way, you know, how they
aretreated: if it'swhitelisted, if it's

black listed, or under gray clauses.
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And then again there might be
exclusons from any of the above depending on
again the stuation. The block exemption covers
only patents and patents with know-how licenses.
And so you don't have any guidance a dl redly
for, say, a copyright license or a peer know-how
license.

There is aso some concern about

congistency across exemptions as the TTBE report
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pointsout. There are areas where the various
exemptions that are out there now may not be
fully condgtent so that it might be a chalenge
to see where a particular arrangement actualy
fits within which exemption.

And with modernization indeed there
isaprospect of review by various member states.
And in each case you've got the dedl right now
with the whole process of possibly individud
notification and opposition possibility and
possibility of withdrawal of exemption.

In the U.S. our generd concept

isthat everything is permitted unlessit is
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specificaly prohibited. And the IP guiddlines
provide safety zones outside of which rule of
reason gpplies. And the guidelines do provide
astrong road map as to the approach that the
agencies will take where there are scenarios that
fdl outsde the safety zone.

And the guidelines cover patents,

copyright, and know-how. But basicdly again we



9 focuson afunctiond anayds and not so much of

10 categorization of the licenses as such. Sothis

11 isaquick tour over the comparisons between the

12 EU and the U.S. that we discussin the ABA

13 commentsonthe TTBE report. Thank you very

14  much.

15 WILLIAM KOLASKY: | don't want to

16 get ustoo far behind schedule. | do have one

17 question for Kirti though. | thought that one of

18 the most provocative comments of Y ee Wah was the
19 suggestion that the EU presumes market power from
20 theexistence of IP rights, whereasin the

21 United States we do not.

22 And, Kirti, I wonder if you could
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1 respondtothat. Isthat true? Andif not,

2 maybe you can give us some reassurance.

3 KIRTIKUMAR MEHTA: | think inthe
4  report itsdf -- | believeit'sin point 28

5 wherecertainly | think the words used are legd
6 monopoly. But whether it was market power or

7 notitisamethod of what are the subgtitutes



8 avaladle Itsayssoin that report.

9 So | think -- persondly I think this

10 isperhaps not such abig difference asthese

11 comments may lead you to believe. | think some
12 of the other comments certainly and mysdlf | sad
13 that we have difference as regards vertical

14 redrants.

15 And | explained the reason for

16 veticd redraints essentidly from a

17 competition point of view to prevent foreclosure.
18 That is certainly something recognized here, what
19 youcdl exdusve deding.

20 Or asecond issueisof price

21 discrimination. Thisisfor -- in the European

22 context you are to look upon it as segmenting
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1 themaket. That isquite animportant issue

2 for reasons of market integration. And there

3 cetanly the emphasis| would say is different.

4 WILLIAM KOLASKY': Thank you very much.
5 Next we will have comments from James Leavy.

6 JAMESLEAVY: Mr. Charman, thank you
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very much for inviting me here. 1've come along
way. It'smy second day here. 1t's9:10 p.m.,
and I'm getting a bit tired. So we have three
preliminary issues we have to get through before
we actudly reach the presentation.
Oneiscan | stay awake for the next
ten minutes to make the presentation. The second
IS can you stay awake for ten minutesto listen
to my presentation. And thethird isin the
absence of my seven-year-old son who isin bed
in Paris, can | make my PowerPoint presentation
work.
My comments are based on the report
that the Licenaing Executives Society made in
connection with the block exemption regulation

athough I'm not spesking on behdf of LES.
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I'm gpesking on my own behdlf.
Our comments on the block
exemption regulation are perhgps alittle bit

more controversd than the comments of the

American Chamber of Commerce or the American Bar
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Asociation. And I'd like to explain to you why
they are a bit more controversa and to try to
justify why we've made those comments in the way
we have.

In order to do that we actudly have
to go back to basics and ask oursalves what the
role of the block exemption system isin European
comptition law.

The existence of the block exemption
system islinked to the structure of European
compstition law and the system of obligatory
notifications which have arisen out of that
structure the way it has worked for the last
30 years or so.

Under Article 81 there's atwo-step
gpproach to the analysis of any agreement. Under

Article 81(1) you decide whether the agreement
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isin principle redtrictive of competition. And
that'safarly formaigic andyss. Theres
not too much economicsin that the way it works

now and has worked for the last 30 years.
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Theres very little economics.

Once you have passed that formdistic
stage -- and that's fairly easy to get past --
the burden then shifts to business to obtain an
exemption under Article 81(3). And if you can't
obtain the exemption, you have a problem.

And in principle under Regulation 1762
you cannot get an exemption without going to the
Commission and notifying the agreement. And
notifying an agreement is a very burdensome
business. It takesalong time.

Y ou haveto bring alot of information
and you spend alot of timeat it. You give
the Commission alot of information. And your
competitors know that you have notified because
it isamatter of public knowledge. So people
dont like notifying agreements. If they can

avoid it, they would like to do that.
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If you don't notify an agreement you

2 should have notified, that has very serious legd

3 consegquencesin Europe. Y ou can befined, and
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your agreement is -- even if you do manage to
get an exemption after you have notified it, the
legdl effect of that exemption is back dated only
to the time when you notified.
What happened before that is sort of
alegd limbo. Soit'snot anicething if you
haven't notified and you should have. The block
exemption regulations, they provide a means of
bendfiting from this magic exemption you have
to have if your agreement is restrictive of
competition under the formdidtic test.
The block exemption gives you the
benefit of the exemption without having to
notify your agreements. That's where the block
exemption system arises from. That's where it
comes from. That'swhat were taking about.
And block exemptions have been adopted
in the past in those circumstances where the

Commisson fedsthat it has sufficient knowledge

203

about the types of agreements that are subject

to the exemptions that it can say in which
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1

circumstances an agreement or a practice can
benefit from the block exemption.
And dthough it is not the officia

purpose of the block exemption system, the block
exemption regulaions in practice have become a
kind of code of conduct that provides legd
security for busness. If you follow the rules

of the block exemption you are okay. You don't
have to notify. Nobody will bother you.

The 1996 regulation covered patent
licenses, know-how licenses, and mixed licenses.
Now, &t the time the Commission wished to
introduce a market share threshold test for
extending the benefit of the block exemption
to certain types of territorial and other
restrictions.

There was a big debate about this.

It went on for saverd months. 1t went dl the
way up to the Commission itsdf. It becamea

politica matter. It was decided and discussed
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a afull meeting of the Commisson.
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It wasn't just atechnica decison.
And the Commission backed down. They backed down
under pressure from various business interest
groupsincluding LES and other professond
groups.
And therefore in its present form
the block exemption regulation provides legd
Security to businesswhich is based essentidly
on the terms of the contract.

Y ou draw up your contract. Y ou look
at the contract. Do we have white clauses? Yes.
Do we have black clauses? No. We're okay. We
don't need to go any further. We don't need to
notify. We have security.

Two things, the Commission is now
evaduating the block exemption system for patents
and know-how licenses. But at the sametime
there isaproposd to abolish the notification
system al together. And as| say right from
the beginning, the block exemption system arises

because of the requirement of notifying in order
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to obtain the famous exemption under 81(3).

So there's some question as to
what the block exemption sysemwould doina
community competition law where there was no
longer any requirement or any possibility of
notifying to obtain an individua exemption.

But we are interested in the fact
that the competition director in generd is
increasingly aware of and influenced by the U.S.
approach to the antitrust aspects of licensing.

And thisis shown in some of the
commentsin the Commission's evaluation report:
the fact that they do make the point that IP
rights are an important factor in economic
development; the fact that they do say that
licensng isin principle a pro-competitive
activity,

And the fact that they dso make
the point that in order to assessthe likely
competitive impact of alicense you do haveto
look at things like the structure of the rlevant

market and the role that the companiesto the
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license play in that market;
And the fact thet, yes, it isthe
case that provisonsin license agreements can
have a different impact according to whether
the agreement is made between competitors or
non-competitors, at what stage they arein the
market. And so that's the Commission's suggested
solution in summary.
There are, in the case of licenses
between non-competitors, restraints which are not
related to the exploitation of the licensed IP
subject to a 30 percent market share, but not
including certain hard core restrictions which
are always prohibited, and a dominance threshold
for restraints related to the exploitation of the
licensed IP, and in the case of licenses between
competitors, an overal market share threshold
of 25 percent and again with ahard core list of
restrictions, certain things that you can not do
in any case regardless of what your market share
is.

I'm being very quick going over this

207
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because | think we are going to have discussion
on the actud termsitsaf. Now, al of this
sounds very redigtic in the same way thet the
U.S. licenang guiddines are meant to be and
probably are in generd termsredidtic in ther
goproach to licenaing in the real economic
environment.

And thisis the point that we do want
to make very strongly to the Commission. The
block exemption is not a set of guidelines that
explains officid policy.

The block exemption in the European
competition structure asit now exists represents
aset of conditions which business must
absolutdy satisfy in order to avoid having to
make an individua notification to the Commission
if their agreement isformdidicaly redrictive
of competition.

It'savery, very different context
that were operating under. The guiddinesare
onething. Block exemption isanother. And

that isin the case where the burden of proof is
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essentidly on busness to judtify alicense and
not on those attacking the license to judtify
ther pogtion.

Inthe U.S. it's up to those attacking
the license, whether it's the authorities or
anybody else. Thelicenseis primafacie okay
under the antitrust laws unless you can show the
contrary based on showing the impact of the
license or the likely impact of the license
in its real economic context.

In the European context werein a
different situation. The burden of proof passes
very quickly under Article 81 to business to show
why its license agreement should be and hasto be
exempted. Now, in this context it's important to
know that if you benefit by the block exemption
that benefit is not absolute.

The Commisson can in individua
cases move to withdraw the benefit of the block
exemption so that even if you say -- you make the
availability of the block exemption rdatively

€asy you are not giving a carte blanche to
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business.

Y ou are not saying that the
competition authorities no longer have any
control smply because a block exemption applies
to a particular contract.

And it's at that stage when the
Commission moves to withdraw the benefit of the
block exemption, it's at that stage that a set of
redigic guidelines to explain the Commisson's

policy would be very useful and could well be
appropriate because when the Commission decides
to withdraw the benefit of the block exemption
in effect the burden of proof passesto the
Commission to show why the benefit of the block
exemption should be withdrawn.

So what if the centrdized
natification system is abolished? It getsrid
of one of the arguments, in fact the initid
argument for having ablock exemption in the
firgt place because you no longer have to notify
to be exempted, so why do you have the block

exemption.
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But the burden of proof resolution --
reason for granting a straghtforward and
presumed exemption will continue to exist because
the Structure of Article 81 will not have changed
even though the centraized natification will no
longer exis.

And that second reason, the burden of
proof reason, will become even more valid, if you
like, Snce the granting of the exemption which
would sill be necessary would be in the hands of
what I'd cal amyriad of nationd authorities
rather than a Sngle entity being the Commission.

And remember again that the block
exemption would not be a carte blanche, would

not be an absolute benediction to a particular
agreement. The presumed exemption could aways
be overturned. The Commission could withdraw it
or nationa authorities could move to withdraw
it.

So our view isaslong as Article 81

retains its present structure and approach,



22 that'saformdigtic gpproach to deciding whether
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1 anagreement isredrictive of competition, plus

2 the necessity to judify obtaining an exemption,

3 then we think there should be a system of

4 presumed exemption.

5 And they are not absolute

6 presumptions. They are rebuttal presumptions

7 based on what we've called the contract, the

8 whole contract, and nothing but the contract, and
9 thenasat of guiddinestha will tdl usasto

10 the basis on which the authorities would seek to
11 overturn apresumed exemption.

12 And that would indicate to us what

13 sort of things we would have to avoid in order
14 to have the benefit of the exemption threatened.
15 And if we can therefore make the

16 digtinction between the role of the block

17 exemption system or the presumed exemption system
18 and asat of guiddines asto the policy of

19 theauthorities, then | think we can have a

20 discusson, aredigtic discussion based on



21 many of the proposas which the Commission has

22 discussed in its evauation report and taking
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1 into account the United States approach in the

2 licengng guidelines as to what we could put in

3 theblock exemption or the presumed exemption

4 regulaion on the one hand and the guidedines

5 ontheother.

6 But those would be guiddines not

7 for enterprises to justify why they should get

8 the exemption, but asin the United States,

9 guiddinesasto what the palicy of the

10 authorities would be where they seek to withdraw
11 the benefit of an exemption given on the basis of
12 an exemption regulatiion which isbased in turn on
13 the contract, the whole contract, and nothing but
14 thecontract. Thank you.

15 WILLIAM KOLASKY': We'reinto our break
16 period, but | want to ask James one question if

17 hecan give me abrief answer perhagps so we don't
18 intrude too much on the bresk.

19 With respect to what you described



20 astheformaligtic approach to Article 81 in
21 determining whether or not an agreement is,

22 quote, unquote, redtrictive, is that inherent in
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1 thelanguage of Article 81(1) or isthat a matter

2 of interpretation by the courts which could be

3 changed to move closer to the U.S. position where
4 theplantiff hestheinitia burden of showing

5 harm to competition before the burden shiftsto

6 the defendant to show that the alleged restraint

7 isinfact pro-competitive?

8 Asyou may know, in the United States

9 we went through that debate over the last severd
10 yearswhich wasfindly resolved by the Supreme
11 Court in the Cdifornia Dental case.
12 JAMESLEAVY: Inonesenseit's not
13 inherent -- it'sonly inherent to Article 81(1).
14 But | think the presence of Article 81(3) was
15 initidly and continues to be an influence on
16 theway inwhich Article 81(1) isinterpreted.
17 If you apply arule of reason test to determine

18 whether thereisaviolation of Article 81(1),
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why would you need Article 81(3)?
| think that the presence of
the Structure of the article itsdf dmost

inevitably gave rise to the type of formdigtic
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interpretation of Article 81(1) and then the
emphasis being placed on what you had to do in
order to obtain the exemption under Article
81(3).

If theinitid text had just Sopped
a 81(2), alot of things might have been
different and we might be talking about something
else today other than the block exemption
regulation.

WILLIAM KOLASKY': I'm sure that some
of the other panelists may have comments on this
issue aswell. But why don't we take our break,
and when we resume Peter Alexiadis, Will Tom, and
Maurits Dolmans and Mark Janis will share their
viewswith us. Thank you.

(Recess))

WILLIAM KOLASKY: | threw out a
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provocative question right before the bresk,

but | redlly do want to make sure we get through
al of our speakers. So I'm going to turn
immediately to Peter Alexiadis.

And any of the panelists do have
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further comments on the question | put to James,
perhaps we could discussthat at the end of the
sesson. And I'm now going to turn the chair
over to my co-moderator, Bill Kovacic.

WILLIAM KOVACIC: Thank you, Peter.
Whenever you are ready. Thank you.

PETER ALEXIADIS: Ladiesand
gentlemen, I'm pleased to be here. And | thank
the Department of Justice and the FTC for the

invitation. I'm not going to spesk on behdf
of humanity a large, but on behdf of mysdf.

| have afairly narrow topic which
followsfairly naturdly in the sequence of what
we've heard today in the sensethat it'sredly
only redigticdly viable to assesswhat the

community's response to multilatera licensng
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agreements is having heard dl of the previous
speakers.

And they raise anumber of interesting

issues which will mean now that as| broach some

of those areas they will not be new to you.

I've decided to look at the fairly
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vexing question of should arevised block
exemption regulation have broader coverage so
thet it embraces dl forms of multilatera
licenang arrangements including patent poals,
reciprocal licensng arrangements, and licenses
with respect to joint ventures.
As| sad, you've heard alot of
the issues touched upon before by the previous
soeskers. So | won't gointothose. Themain
issue as far asI'm concerned is as follows.
| believethat in thisarea at lesdt,

unless I'm being overly optimitic, that there
Isagreater posshility of U.S. antitrust rules
and the European competition rules more or less

adopting a amilar approach. Were hamstrung in
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Europe from doing that by two mgjor obstacles.
Thefirg oneisthe market

integration goa which does not embrace

comfortably al issues of efficiency in

innovation in pursuing the god of unifying

the European Union. And that is not an antitrust

god. Butit'savery explicit god, and it's
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one that's replete through the administrative
practice and case law.

And we are dedling with a structure of
Article 81 which is there which we've inherited
which will not go away. And it'sthe heady
cocktail of theway Article 81(1), 81(2), and
81(3) operate which makes the European approach
to these things that much more difficult to
comprehend.

In essence we've got an absolute
prohibition up front. And that absolute
prohibition has been interpreted consgtently
over anumber of decadesin avery srict way.

It isthen followed by an absolute sanction of
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nullity should you breach Article 81(2).

And then it isfollowed by an express
power of the Commission to exempt and only the
Commission to exempt should you breach Article
81(1).

So consequently it leads to the
difficulty that the last spesker was dluding to

and paticularly in the licenang fidd where the
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hub of everything that were taking about is
enforceability because we are not talking about,
aswedoinalot of other contexts, whether or
not an antitrust regulator is going to be
somewhat aggrieved by the anticompetitive
conduct going on in the marketplace.

Quite the contrary, in most licenang
contexts we are concerned about whether or not
the parties can enforce their agreements given
what is on the record and given that those

agreements will inevitably be chdlenged in
nationd courts. Again it'simportant to

remember the way the European Union operates.
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And why those concerns are less
gopropriate for multilicensng agreementsis
because the level of cooperation through parts of
an industry or among competitors is such thet the
enforceability issue becomes lessimportant.

It becomes less important because
if you're going to engage in thet leve of
cooperation once you lose trust among one

the whole dedl is off. Therefore, enforcegbility
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becomes more or lessan dl or nothing exercise.
Whereasin alicensng context it's
key that the licensee not run away with the
fruits of your labor on the back of an
unenforceahility obligation. So | think there
we have a chance to move together as two systems.
But we probably need to do it incrementaly.
Now, I'm just going to quickly run

through some of the problem areas that we have

10 and some of the drivers from a subgtantive point

11 of view and from aprocedurd point of view again

12 to giveyou abetter context of how we should
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look at these issues.

First and foremost as| said earlier,
the intrabrand competition issues are much more
important in Europe than they areinthe U.S,
and they do not necessarily produce rational
comptition results dl the time.

Dr. Mehta did dlude to two instances
however where they can produce anticompetitive
issues which even in aU.S. context would be

taken into consderation even not at the height
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level of concern.
We do as aresult of alegacy of
adminigtrative practice | believe -- and thisis
where | agree with the ABA commentator who wasn't
speaking on behdf of the ABA, but was speaking
on behdf of someone. | do agree with her that
we have probably had an overfascination with
classfying competitorsin terms of actud or
potential or non-competitors.
And that essentidly, again if you

look back historicaly, was the result of a



12 desre by the Commission to try to overcome
13 thedifficulties of the absolute prohibition

14 under Article 81(2).

15 And by classfying or characterizing
16 market actors as not direct competitors, they
17 were ableto Sdestep the Article 81(1)

18 prohibition and therefore de facto create a
19 typeof rule of reason andyss.

20 The courts in Europe have done their
21 jobaswdl by trying to skate past the issue of

22 Article 81(1) reldiveto Article 81(3) and
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1 taking about the effect on competition in

2 generd of certain types of agreements.

3 And abody of jurisprudence has

4 developed over the course of time however in

5 practice-- I'm speaking as a practitioner now --
6 largdy ignored except by the bravest of counsdl
7 on the continent when one islooking about lega
8 cetanty and thisvexed issue of enforceghility.
9 Market definition has aso proven to

10 beahighly controversd issue as we have moved
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to gradudly higtoricaly attempting to impose
more a market based andysis on this rather than
the Straitjacket approach.

And the difficulty has been the rather
obviousone. Namdly it's difficult enough trying
to configure your marketplace and your market
definition a the gart of thelicensing
agreement. But how do you do that two, three,
four, five years later, particularly when it's
innovetive technology?

So again you'e running through the

bogey of this unenforceability issue right smack
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dab in the middle of alicenang arrangement
which was perfectly legd afew years ago.

The other issue that has arisen thet |
find interesting from apractica point of view
is the mantra of effective competition, the
ability to withdraw the benefits of a block
exemption should there be not effective
competition in the relevant market covered by the

license,
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And that is an interesting one as well
because the doctrine of effective competition
most recently is developing a sandard which is
no different than dominance.

Therefore you should ask yoursdlf if
effective competition means dominance, why don't
we say dominance, and why aren't we just
concerned about market power in alicensing
context and forgetting about alot of the rest.
| just believe that's food for thought.

Another point that Fiona Carlin
mentioned earlier was the plethora of competing

market share benchmarks which are very, very
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confusing to clients. | dare not say that they
are confusing to lawyers because we wouldn't have
ajob unless there was a degree of confusion.
But they are very confusing to
clients. And it'sdifficult for themto
tiptoe between the tulips of ten percent,
twenty percent, twenty-five percent, and

thirty percent a any given point of time
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and knowing precisely where they stand.
Another point that's worth adding is
that in innovative markets and particularly when
we are taking about the information society type
of products, it's very difficult to get comfort
from ablock exemption when the marketplaceis
changing so rapidly. Thisdludesto the point |
was rasng earlier about the way things change.
The other point that you should note
Isthat EC competition rules outside the context
of Article 81(3) aretotdly incgpable of deding
with the evduation of efficienciesin the way
you would dedl with efficiencies under your

antitrust rules.
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And | think that's borne out by the
explicit language of Article 81(3) whichisal
about evduating efficencies. Andif itis
that explicitly stated there, it doesn't exist
anywhere else.

And the fact that were having a

series of ongoing debates now about efficiencies
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9 that we don't have an efficiencies doctrine. We
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never have had, and weld like to pretend that we
have had.

The other point to note isthat people
tend to forget a case called Delimitis decided
quite awhile ago now in the context of EC
jurisprudence which made it quite clear that
block exemptions are straitjackets. That's
precisdy what they are, and they're nothing else
but that. And | advocate the words of Mr. Leavy
in that respect.

So from substance to procedure, there
isadifficulty with broadening the scope of the

TTBE block exemption for the smple reason that
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if we were to serioudy contemplate bringing
multiparty licenang within its scope we would
have to change the enabling regulation under
which it is adopted itsdlf.

That isnot an indgnificant task. |

think Fiona Carlin dluded to that aswell, that
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it isnot an indgnificant task which will teke
possibly ayear if not more. That'sthe way the
EC works. And not only that, it will probably
require a complete re-evaluation of al other
forms of multiparty cooperation in the context
of dl other block exemptions.

S0 you can seethat thisis not an
easy tak. And s0 I'm going to lead you straight
to my conclusion, but well take a bit longer to
get there. Namely | would be very pleased if
there was nothing in the block exemption to do
with multiparty licensing al together and that
it be dedlt with separately.

| can speak on behdf of clientsto
say no matter how tediousit is as an antitrust

lawyer to ded with block exemptions, European
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business has found it at least a point of
certainty, areference point which they can
ded with.

And they likethat. And anything

which suggests greeter flexibility on the part
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of antitrust regulators is good from an dectric
point of view. But business doesn't quite see
that in aswarm and cuddly alight as
practitioners would.

The ank of nullity dso providesin
European law terms a completely different spin on
your idea of asafe harbor. Your idea of a safe
harbor is a promise on behaf of the regulators
to say that we're never going to take action
other than in aStuation which at lesst
satisfiesthis criteria

Under the European sysem it is
virtudly having the oppodte psychologica
effect exactly. Itisvirtudly an incitement
to chalenge the enforceability of agreements
because they don't satisfy this criteria

And that is because of the history of
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the way block exemptions have been interpreted
becauseit's in the power of the individud
parties to chdlenge enforceability, not in the

hands of the European Commission as would bethe
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case with the DOJ, for example.

The other point to remember aswell
isthe power of exemption lies only with the
European Commission, not with the nationd
courts, not with national competition bodies.

We have had difficulties and we
will continue to have difficulties with the

modernization which is occurring now within the
community as more power is devolved from the
center to the periphery with the accesson
nations.

Asit becomes quite clear thet all
these new competition authorities and dl these

Issues which will arise do not have the power of
exemption. We have a doctrine in the community
which has developed separately caled the
doctrine of severance.

And namely you're able to rip out
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1 an offending prohibition which is primafadie

2 anticompetitive in order that the remainder of

3 thetransaction or the agreement be held on foot.
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The difficulty with that has been the
difficulty recognized for anumber of decades
now, that by doing that a nationd court de facto
iskind of giving an exemption in many respects
because Article 81(3) refers to agreements.

It doesn't refer to provisions of
agreements. It agreementsin totdity. In
practice it has not posed a problem. It has
never posed a problem. But the redity has been
that alot of academic writing has been spilled
on that issue.

Now, | propose that the way we deal
with multiparty licensng agreementsis by
adopting a baancing test made up of three limbs
because ultimately what we are seeking to do in
the European Community is what you're seeking to
do here. And that is namely to weigh therisks
of cooperation againgt the benefits of

innovation.
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We're probably better off by shelving

the potential actua or non-competitive scenario



10

11

13

14

15

16

17

18

19

20

21

that we've been looking at in the past and
focusng more on the effects of the licenses as
to whether or not fundamentaly they are verticd
or horizontal in nature,

And | propose that we adopt a
tripartite test which essentially looks a
sructure, conduct, and performance in evaluaing
those. The structural issues will be those that
will be underlying the industry in which the
licenang arrangement is teking place and an
evauation of market power.

Secondly, we should look at the
modadlities of thelicenses. And | usetheword
modalities because it is one of the most popular
wordsin European Community jargon and probably
means absolutdy nothing to anyone here. But we
should look at the modalities of the way the
licenses work.

And that will hdp usto undersand

the relationship between licensor and licensee,
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1 thereationship between the licensor and other
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suppliers, and the relationship between other
licensees s0 that when we are making -- drawing
conclusions about foreclosure and lack of access
and so forth that they can be more or less
informed by those key drivers.
And thirdly, we should be quite

explicit asto what are anticompetitive practices
which we foresee that might em in aworst case
scenario from mulltilaterd licensing agreements.
So structure of the market.

We should be looking at the underlying
products that are devel oped, and we should be
looking at the technology. We do not asyet in
Europe have your tripartite breakdown of 1P
markets in terms of product, technology, and
innovation. We do have products and technology
however.

| tend to agree with Dr. Mehta that
the innovation markets approach doesn't quite St
comfortably with our adminigtrative practice and

jurisprudence today. It's probably more relevant
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in an evauation of market power a theend of a
process. But currently it'savery unruly horse
for ustoride.

And | find | probably in generd
believe that innovation markets are very, very

difficult to assess from alicensing point of

view. Intermsof market power, ultimately the
key issue here iswhether or not the joint use of

I P rights aggrandizes market power and therefore
aso raises barriers to entry.

And quickly, evolving markets,
identifying market power is arguably possbly
better addressed by first identifying the likely
abuses which are likely to occur.

Weve had alot of higtorical
experience under Article 81 where we have a
history of abuse of configuring the market
around the abuse rather than going through the
andytica step of firg identifying the market
and then the market power. So we work backwards
as ashorthand.

In terms of the modadlities of the
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multilaterd licensng arrangements, we should
be trying to determine whether in net they act
as an entry facilitator, promote open standards,
promote innovation, technology dissemination,
lower transaction costs without raising them for
others.

And we probably do so by amongst other
things -- and | refer to your April 17th hearings
where alist of issues have arisen which | will

address in a paper subsequent to this, the types
of issues which should be taken into the cocktail
mix.

And that's namely the rdlaive
importance of blocking patents in the technology
mix, the existence of so-called patent thickets,
and the congtant minor improvements which might
be achieved through a multilaterd licenang
arrangement, the effects of previous
anticompetitive conduct in the sector are | think
highly revant, the effects of exclusvity, the
number of excluded actors from a multilateral

licenang arrangement relative to the market as
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awhole, and so on.

Last but not least we should be
clear about what anticompetitive practices we
are concerned about. Clearly de facto an actual
cartel-like behavior is of primary concern. And
why do we need to identify these issues?

We need to identify these issues

because if we do adopt an approach which focuses

on vertica and horizontd restraints weve got
in community law an exiding set of building
blocks that we can do that consistently.

And when we're looking at de facto
cartel-like behavior, we can refer to the
horizonta guiddlines that we now have which
provide industry with alot of guidance.

Secondly, we're concerned about
foreclosure and raising rivals codsts as that
expression has been used earlier. And there
agan we have some guidance. We have the
verticd restraints guiddines, and we have a
rule of thumb which talks about 30 percent of

the market being foreclosed to raise issues for
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competitors.
And last but not least, we have the
reduction of incentivesto engagein R & D which
has the result of delaying innovation. And again
we can draw on the horizonta guidelines and
Article 82 jurisprudence. And in that sense
there are alot of standardization issues which
I'm sure Maurits will cover later.
So what should the desired approach
be in Europe which over time would start to look
very much likeaU.S. approach? | will propose
that we adopt guiddines for multilatera
licensng. | would propose that we exclude
it from the block exemption al together.

| would propose that we look at it in
terms of clear, vertica, and horizonta issues
and market power issues. | propose that we
identify clearly the negative effects that we
might suppose could result in aworst case
scenario so parties know precisely what they
are getting into.

And | propose as the previous speaker
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sad that there be no presumption of illegdity
at adl but we talk about how the competition
regulators would like to see these issues on
balance so that again it becomes an issue of
the parties not having to be concerned about
regulation.

Again because enforcement is not an
issue that is unlikely to prove burdensomein
this Stuation. Thank you.

WILLIAM KOVACIC: Thank you, Peter.
| was wondering if Will perhaps could give his
presentation now since Will like Peter will be
addressing in many ways multiparty licensng
issues. And following Will's presentation, we
can take afew minutes to discuss the points that
both have raised.

WILLARD TOM: Thank you, Bill, and
thank you to both the Antitrust Divison and the
FTC for having me heretoday. Like the previous
speaker, | am not speaking on behaf of any
particular organization or group.

What | would like to do before | get
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into the multiparty licenang issuesis just make
afew comments about the TTBE report itsdlf.
| think -- and it may just be my capacity

for severd sdf-ddusion and my generd
Pollyannarish attitude.

But | redly think that it is
remarkable the degree of convergence between the
Commission and the U.S. authoritiesin just over

five years ance the TTBE went into effect. And
here I'm not referring Smply to the TTBE report
itsdlf, but also to the wedlth of materid that
the Commission has produced in the last few
years.,

The 1999 amendment of Regulation 17
which dispensed with the need for prior
notification in the case of verticd agreements,
the vertical block exemption that same year,
the block exemptionsfor R & D agreements and
specidization agreements, and the guidelines on
vertica regtraintsin the year 2000, and the

guiddines on horizontal cooperation agreements
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If you look at these documents, you
will seeredly | think something of a sea change
in gpproach. And | am much less pessmistic
than | think some of the previous speskers like
Mr. Leavy asto the ultimate effect and the
ability of busnessesto function under the
European approach.

| think together these documents
represent a huge movement away from the black,
white, and grayness of prohibited, permitted, and
exemptible practices and toward aregime in which
the market conditions in which the practices
occur play amuch more important role.

And in the report itself one aso sees
indications that Commisson gaff would like to
See awider scope for intellectua property
ownersto exploit their intellectud property
induding licendang exclusive rights not just to
particular territories but dso to particular

fidlds of use and customer groups and so on.
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22 the same basic principlesto al forms of
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1 intelectud property, not just patents and

2 know-how but aso copyrights and the like. And
3 chief among those principles thet they would

4  gpply isadigtinction between competitors and

5 non-competitors which as we know isakey

6 didinctioninthe 1995 U.S. guidelines.

7 And findly | think the block

8 exemption report makes clear that the distinction
9  between competitors and non-competitorsis
10 largely defined by what would have occurred in
11 theabsence of alicensewhich | think itsdlf
12 wasadgep forward on the U.S. sde in terms of
13 andyzing theseissues.
14 And we ought | think to step back now
15 and again on the U.S. side and recognize that
16 some of the problems that we may see in European
17 approaches are not so far from issues that we
18 have dedt with on this side of the Atlantic and

19 continue to grapple with today.
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Y ee Wah Chin talked about the basic

rule of reason approach and the property approach

taken on this 9de of the Atlantic that patents,
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for example, confer no lega monopoly.

But if you look at court decisons,
you will seethat phrase lega monopoly dl over
the place. And sometimesit's used asaway of
distinguishing it from an economic monopoly, and
sometimesit'snot. 'Yee Wah talked about the
safety zones outside of which the rule of reason
applies.

But of coursein acouple of decisons
in didrict courtsin pharmaceutica patent
settlement cases in the last couple of years
weve seen amost quick and heavy handed
goplication of the per serulein waysthat in
reading commissoner's satements the agency
certainly doesn't seem to have had in mind when
they brought their cases. But it'stherein U.S.
law.

So | think on both Sdesthereis
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something of a progresson here and something of
adruggle with some difficult issues. So what
do we make of thisfor what U.S. enforcers should

take away from the European experience which
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| gather isthe principa purpose of these
hearings?

And | think in part you should just be
very encouraged by the wide degree of acceptance
of the approach that U.S. enforcement policy has
gained in Europe over the last few years.

And perhaps one can only hope that the
U.S. courts and other U.S. agencies will be as
receptive to some of these progressive ideas

as our European colleagues have been.
Conversdly | guess the dark side of
thisisthat the European experience does not
seem to have been terribly helpful in solving the
puzzles that till bedevil the U.S. authorities
smply because they are very hard issues.
Inthe U.S,, for example, there are

Stuationsin patent settlement cases which I've
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mentioned before and aso in mergers where the
key question is whether there would have been
competition absent alicense.

And the answer is that we just don't

know. And if you look at the track record over
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the last severd years you'll see awide variety
of approachesto that very issue.
| mentioned the district courts
basically take adon't ask, don't tell approach
and smply skip right past the issue of whether
thisisahorizonta rdaionship and smply
assumethat it is.
Y ou seein some of the government
cases the approach of what | cal the Russan
dolls. Y ou open up the antitrust case and ingde
it thereis apatent case. And you've got to dig
to the bottom of the patent issuesin order to
know what the right antitrust answer is.

And there are anumber of other

approaches as well which we don't have timeto go

into here. | think the European counterpart in
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the TTBE report is the reliance on the concept of
a sweeping breakthrough to identify a Stuation
in which parties that may look like competitors
are not really competitors.

And there| think we're again likely

to run into the problem of smply not knowing
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until well after thefact. And severd of the
previous speakers have mentioned to me for
certainty when you're trying to put together a
license, when you're trying to make investments
in reliance of a particular antitrust trestmen.

And if you just don't know how it's
going to be treated, that's going to present a
problem. But | think asthe U.S. authorities
have found, the desire for certainty isone
thing. But finding good waysto giveit is
another. Another area of puzzlement for U.S.
authorities has been the issue of patent
thickets.

They have played ahugerole, for

example, in Intel's defense of the FTC's action
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agang it where Intd basicdly dmost came out
and sad that patents were a positive hindrance
not only to innovation in the semiconductor
market but even to having a functioning market
at dl, and that the reason they flexed their
muscles, if you will, wasin order to cut through

the patent thicket and prevent other players from
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holding them up because you had hundreds if not
thousands of patents reading on any product you
could possbly commercidize in this market.
And what did you do in that area?
| think there do seem to be some different
approaches in Europe. And you've probably heard
some of those approaches thismorning. | wasn't
here, but | know that some of the essential
fecility kinds of issues were discussed.
But it's not clear to me that either

the U.S. authorities or the Commission would find
it a satisfactory gpproach smply to deem the
patents of Intergraph or Digitd or Compaq to

be essentid facilities that had to be licensed



15

16

17

18

19

20

21

22

10

11

13

roydty freeto Intel.
And 0 the puzzle that thiswhole
patent thicket area presents -- and it ill
remains -- is going to be an issue tha neither
sSdeisgoing to find terribly easy to ded with.
And finaly there do seem to be some
key points of difference between the U.S. and EC

approaches in which some of the previous speakers
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have aluded to.

Two in particular may be the role of
market thresholds which has dready been touched
on, and the trestment of competition amnong
licensees. On market share thresholds | think
there's been mention of the huge furor that
erupted when the market share idea first gppeared
intheinitid draft of the TTBE.

And Cadwdll -- | don't know if
Cddwel is4till herein the audience. Cadwell

Harrop and | went over to Brusselsto appear a a
public hearing while the issue was being debated.

And it was during the period when the DOJ task
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force of which | was a member was writing our own
guidelines.

And | wasinvited to speak about the
differences between the safe harbor market share
provisonin the U.S. guiddines and the market
share provisons in the proposed block exemption.

And one of the points | made was that
under the kind of regime you've described today

where you have a prohibition and then an
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exemption, the market share plays avery
different role from whet it does under the
safe harbor.

And | think in the event the European
Commission solved the problem rather negtly, that
IS, by taking the market share threshold out of
the exemption part of the document and putting in
anew withdrawa mechanism where the market share
test would play arole.

| think many of these problems are
going to beif not disgppearing entirdly at least

being grestly reduced in sgnificance under
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modernization.

| think we saw some harbingers of
that in the trestment of vertical restraints and
the abalition of the requirement for prior
notification and the statement that the typica
course would be to seek retroactive exemptions
where necessary in that vertica area

And | think smilar kinds of
mechaniams will evolve thet redly make some of

the more nightmarish scenarios that have been
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aluded to this afternoon perhaps overblown.

Jugt briefly on competition among
licensees, | would hope that the U.S. authorities
in conddering the European experience would
decide not to imitate the concern expressed in
the TTBE report for preserving competition among
licensees as an independent value.

| think the U.S. guiddines took very

gpecid painsto giving the licensor freedom to

10 createthe kind of licensng arrangement that it

11 choseto best exploit itsintellectud property,
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just as a manufacturer has alot of freedom to
Create an gppropriate distribution system.

And whether one chooses -- whether one
as alicensor chooses multiple licensees or a
sngle licensee, whether one chooses licensees
that compete with each other versus licensees
that have exclugve territories and exclusve
customers or fields of use, redly should be of
no concern to the antitrust authorities.

Let meturn for just aminute to the

multiparty licenang issue. | don't think there
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isany question that multiparty licenang is
becoming more important than ever in indudtries,
particularly the kind I mentioned,
semiconductors, now biotech.

| mean in pharmaceuticals you used to
have this modd of one patent, one product, in
effect the notion that the patent covered the new
chemicd entity, and that was what was important
and would alow the innovator to earn areturn on

its pioneer product.
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Now you have in biotech Stuations
what is very reminiscent of the patent thicket
issuesin dectronics. And you will probably
see, | would not be surprised, biotech patent
pools emerging in the near future.

There are a number of complications
that maybe make that |ess suitable than in acase
of MPEG and DVD. But | think you'll see them
nonetheless. The approach there has been
actudly not too dissmilar, busness review
lettersinthe U.S,, individud exemptionsin

Europe.
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Both approaches have involved
comparable ddays. Thereisobvioudy a
difference, and that is the business review
letter is purely optiond and the individud
exemption is not unless you set things up so
that retroactive exemptions are available.

But the issue going forward aswe
get more experience with these kinds of pooling

arrangementsis how do you set up asystemin
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which these delays will not occur, especidly in
fast moving industries, point one.

And point two isthat the issues
are not limited to pooling in the context of
standard setting but so Stuationsin which
more than two firms contribute both patents and
complementary capabiilitiesto aventure. And
you see partid solutions | think in the block
exemptionsfor joint R & D and for specidization
agreements.

But there again you have some of these
market share cellings of 20 and 25 percent that

redly limit the usefulness of that gpproach. So
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| think there remains an issue in this multiparty
licensing area that will require some work.

I'm not necessarily advocating thet it
be part of this proposed block exemption because
| recognize some of the drawbacks of delay and
the need to change the underlying regulation.
Butitisanissuel think that ultimatdy will

need to be addressed. Thank you.
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WILLIAM KOVACIC: Thank you, Will.
Because we do want to make sure to give both
Maurits and Mark afull opportunity to give their
presentations and to perhaps shortchange the
discussion rather than give each of them three
minutes at the end to go through their talks,
we're going to have both of those fird.

And then wélll have an extraordinarily
efficient and ingghtful interchange & the end
followed by these presentations. So Mauritsif
you would, pleasse.

MAURITS DOLMANS: Thank you very
much, Will. Thank you for inviting me.

I'll be talking about the exciting world of
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Sandardization, and in fact thisis aworld that
can excite some people and people get very
emotiona about this as was remarked this
morning.

I'll be talking briefly about how
standards organizations can ded with submarine

patents. I'll give the example of the ETS IPR
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policy which is a case that happened about eight
years ago.

And | note that the W3C IPR policy
seemsto go the sameway asthe ETSI IPR palicy.
S0 that raises some interesting antitrust issues.

I'll then discuss questions relating
to non-disclosure or late disclosure or
incomplete disclosure of 1PRs in the context
of standardization. And there are some cases
pending in Europe that might be of interest.

And then findly I'll ded with
licensng conditions and in what Stuation --
how can you effectively or efficiently solvea
dispute about reasonable and non-discriminatory

roydlties.
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And if we have time maybe well touch
on compulsory licenang in the standards context
because | heard twice a question about that. So
| guessitisof interest. So I'll touch onit.

Right. What happened in 1993 with the

ETS IPR policy? ETS, as some of you may know,
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isthe forma European Teecommunications
Standards Indtitute. It is somewhat of an
equivaent of ANSI, but geared towards
telecommunications.

And it has both governments as well
as customers, users, and competitorsin the
telecommunications area asits members. What
happened was they were very worried about
submarine patents.

They were worried about the Situation
that happened here in Ddll, for instance, where
a standard was being devel oped and somebody was
lurking in the background with their patent and
then popped like arabbit out of the hat when the
patent is adopted -- when the standard is

adopted; hereisthe patent; let'sdl of you pay
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up, please.
To ded with thisworry they sad,
well, it's not only the question of let'sdl of
you pay up, but they might dso hold hostage the

dandards organization saying I'm not going to
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license, I'm going to be the only player in the
standardized market.

So what did ETSl do? They imposed a

requirement on dl its membersto license dl of
their essentid IPRs necessary for a standard,
right, unless they were withheld within 180 days
from the start of standards work.

Thisis caled alicense by default
because what happens is standards work usualy
takes three yearsin Europe, maybe alittle less
long here, but it takes along time.

So if you have hdf ayear to withhold
your patents, you don't even know what the
standard looks like. 'Y ou might not even know
what patents you have. 'Y ou might not even be

able to declare your patents because there may be

pending applications.
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And if you then declare whét they are,
what the content is of the patent application,
you may actudly lose your patent rights. So

this created some problems. Buit it became a
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requirement for membership. At least that was
the proposal.

And s0 anumber of IT companies
complained on Article 81 and Article 82. They
sad, wel, you, ETSI, you consst of a number of

competitors and users; you are teaming up; you
are concentrating demand under Article 81, and
in fact you are dominant in the market for
telecommunications standardization, and what
are you doing.

Asareault of imposing this condition
upon us, patentees, or potentia patentees, you
are either forcing us to accept that we have
excluded and that affects our competitive
position because we lose the right to influence
the standards work.

We lose theright, for instance, to

propose technology as astandard. We lose the

254

right to block a particular standard if we think

that standard isn't good for industry. And,

secondly, we will not have a chance if we can't
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participate in the andardization work to gain
experience and lead time or timely market entry.
And that can be quite -- because if
you know about a standard that is being
developed, you can dready start research and
development in the implementations. Y ou get to
market ayear or two before the others. Y ou take
the cream out of the revenues. So it's quite
important to be a member of these organizations.
The Commisson solved it by sending a
letter to ETSI saying, well, amandatory license
default, mandatory because it was enforced by
excluson from membership, and license by default
because everything is licensed unless you
withhold it, reduces the incentive to compete
through innovation because companies would
normally want to differentiate their products.
And if you can't do that because you

are compeled to contribute your patents to
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gandards, it reduces innovation. In addition

the Commission took into account the defection



10

11

12

13

14

15

16

17

18

19

20

21

of important companies that may have important
technologies could affect the quality of European
sandardization and therefore the quality of
standard compliant products.
So there was a settlement reached.

And this might be of interest to the W3C as wdll.
The settlement says an IPR policy must cdl for
essentia 1PR before the standard is agreed, not
immediately after the Sart, but just before it

is agreed.

Each member must inform the standards
body timely of any essentid IPR of whichitis
aware, whether it isits own or athird party's.
The ETSl director will then ask will you please
license on fair, reasonable, and
non-discriminatory terms.

And if, yes, fine, no problem dthough
well come later to the question of what happens
if then these terms are alittle higher than what

the parties originally expected.
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But if thelicenseis refused, then
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the ETS director will ask for an explanation, a
reasoning. If the reasoning isn't good enough,
they may refer it to the European Commission for
compulsory licensing.

And if the Commisson doesn't want to
dedl with that or if ETS doesn't want to dedl
with the licenang request, they will withdraw
the standard. So that'sthe ETSI IPR policy.

What we seein the W3C isthereis abig debate
going on especidly involving the open source
community about what should be the internet
sandardization IPR policy.

And for awhile there was the
requirement that there is a debate between should
it be roydty freelicensing or should it be a
royaty bearing licensng.

And the April 2002 IPR policy says,
well, do you want aroydty free sandard and
therefore we require everybody to license dl
essentid |PR for free unlessthey are withhed

within 60 days, not 180 days, but from
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requirements document.

Soitisalittlelater inthe
standardization process. But if you don't do
that, you get kicked out of the standardization
work.

o this seems to raise the same
competitive concernsinthe U.S. asthe ETSI IPR
policy did in Europe, excluding from membership
Impacts to competitive pogtion.

Mandatory license by default reduces
the incentive to innovate because if you can't
withhold the patent then you may be less
interested particularly in the internet area
which can be quite important, lessinterested in
innovation.

Defection of IT firms could affect
because a number of IT firms may decide to get
out of the W3C. That could affect the qudity of
those standards. And my conclusion would be that
the open source community should compete and not
expropriate.

So what do we do with submarine
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patents? Isthere an dternative? One
dternative isto say were going to boycott IPR
based technology al together. Under EC law a
collective boycott raises concerns but could be
justified by objective, rlevant, and verifiable
criteria
And | think one of the important
criteriawhen you know that there is potentialy
apatent for a particular technology that's being
proposed as an internet stlandard is not only the
qudity and the functiondity of the technology
and the cost of the license that you are involved
in, but aso the inherent cost in introducing
IPRs in open source development work.

Anditisafact that the W3C has

been based on open source development work. And

there is some very interesting work done by

Laurence Lessig and a person whose name | cannot

pronounce -- it'sin my paper -- explaining how
the introduction of IPRsin the open source
community will grind open source devel opment

to ahat and in fact will take away the very
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competitive advantage that open source
development has.

Soit's perfectly legitimate aslong
asthey do it clearly and they reason it for the
W3C to say we don't want to have to deal with any
patents, we are going to collectively boycott any
intellectua property based technology.

Now, what could be a possible solution
isto say, well, you haveto -- if you propose
atechnology, if you actively propose your own
technology you will be stopped from then later
asserting the technology to block a patent, to

block it or to charge roydties.

But if athird-party technology is

being proposed, or somebody who is not even a
member, there should be no requirement to
license. There should be IPR searches. And
those who do not wish to contribute their
technology should not be excluded from the
standards work and perhaps areferra in
exceptional cases.

Suppose that Microsoft holds a patent
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over the head of the open source community and
uses that in order to reduce the incentive of the
open source community to innoveate.

Then that might be a concern that the
antitrust authorities might be interested in.

Now, what do we do with non-disclosure or late
disclosure, the Dell case or the Rambus case?

Wi, actudly thereis acase pending
in Europe on these types of matters. Thereisa
case. Firg of dl, not all non-disclosures are
in bad faith. People can legitimately forget
that they have patents.

In alarge, multinationad company
there may not be perfect communication. There
may be legitimate doubt about the scope of a
particular patent clam or about the scope of a
particular standards technology.

And you may not figure out theat your
patent applies to a tandard until much later
after the time that you were supposed to have
disclosed. But thereis a patent case like this

pending inthe EU. | can't mention the party |
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think because it's not public yet.

And | don't have the full information
because | only have my client's Sde of this
thing obvioudy. But thisis very interesting
because the firm at the time of concealment was
before the standard is set. When the standard
is not set, right, the technology provider can't
define dominant except perhapsin exceptiona
gtuations.

So we in Europe have a problem that
you wouldn't have over herein the U.S,, namely
that when the abuse takes place the aleged
concealment unlessit isin good faith, right,
thereis no dominance. So Article 82 doesn't
apply. And suppose that the technology is
particular to the standard, and suppose that
higher royalties are charged.

Then by the time that the technology
provider is dominant, perhapsto consumersit is
no longer relevant. Apparently the Commission
then has been thinking about saying we can't say;

we can't gpply Article 82 or 81 to this. So
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well just say to ETS that they have to clean up
their ETS IPR palicy.
| think there is some possihility

namely to argue that if a standard has become
successful and atechnology is essentid for a
particular sandard, then the exercise of the
patent in order to exact very high royalties

in an environment which is sandardized, where
there are barriers to entry, and when there

isan artificid monopoly, could be an abuse,
epecidly if there was information available

that suggests that the standard would have been
changed or withdrawn had they known that the
patent was actudly relevant for the particular
technology.

Now, | know I'm getting into time

trouble. So I'm going to skip alittle bit.

And therest | would suggest you can read in my
paper. But there was an interesting issue we had
in Europe in another case which didn't lead to a

Commisson complaint. But it is nevertheess
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today.
What do you do if a patent pool
charges excessive roydties? Can you regulate
that Stuation? Now, in Europe | would submit we
can, and perhapsin the U.S. you might want to.
Firgt of dl, in the andards
environment when a patent pool controlsthe
intellectud property development that's
essentid for astandard, there's no more
competition for the market. It'sonly
competition in the market.
There arein fact barriersto
innovation. The very exisence of agtandard is
abarrier to innovation because it takes three
yearsto get rid of the standard and replace it
by something else.
Soin thisexceptiond Stuation there
might be a need for a degree of price regulation
or control. Now, the best regulation is of

course provided by the market. So how do you
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functiondity, but dso the price?

In other words, alow themto do a
cal for proposals. Propose your technology, and
let us know how much you are going to charge.

Now, inthe U.S. | know this raises

concerns because there are questions about
whether there's collusion between the buyersin
order to get avery low fee for the technology.
But thisis the only moment where competition
dill plays.

There is dill some intertechnology
competition at this particular sage. And it
makes sense to dlow competition to take place
because afterwardsit's clear that thereisa
monopoly supplier, namely the owner of the
essentia patents.

Now, what happensif that didn't
happen, if there was no ex ante competition? So

we were confronted -- thisis the PC industry --
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And they were saying, well, itsone
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thing for the patent pool to ask a high roydty
of adevice which is specificaly desgned to do
the thing to which the patents apply.

But we are a PC manufacturer. A PC
can be used for many, many different purposes.
Thereisonly one little componentinaPC. PC
margins are very, very thin. We can't support
much royalties.

We think that the six-and-a-half

dollars you are asking for for the device istoo
much. Now, how do you solve that? Do you solve
that through regulation?

A better way and what we did in that
particular case isthe patent holders stepped out
of the pool for amoment and started to sue one
of the PC manufacturers and asked for injunctive
relief in order to force them to the negotiating

table or force the debate of six-and-a-haf
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dollars per device.
So the argument we developed is that
in a patent pool stuation where the patent pool

has promised to license on fair, reasonable, and
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non-discriminatory terms, where the exemption or
business review letter has said that they haveto
license on fair, reasonable, and
non-discriminatory terms, where they arein fact
dominant because they are a dominant monopoly --
they are in fact amonopolist technology provider
for this particular standard, right, and where
the injunction would kick out -- would mean that
in the downstream market for PC manufacturing
there would be an impact on competition.

In these Situations a patent pool
shouldn't be dlowed to ask for injunctive
relief. They are estopped from doing that
because they have promised to license on fair,
reasonable, and non-discriminatory terms.

And the antitrust authority and the

rest of the community hasrelied on thet to thelr
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detriment. And for these reasonsit would be
aviolation of Article 82 and possibly the
condition of Article 81(3) that was applied to
get an exemption.

It would be aviolation of competition
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law to ask for injunctive relief. What you would

ask for isdamages. And what are the damages?
Widll, damages are what you would have earned had
you had fair, reasonable, and non-discriminatory
terms.

What doesthis mean? This meansthe
court isgoing to look at what the damages are,
what the royalty should be. And of course as
soon as they redlized that they ran to the

negotiating table and settled because you don't
normally want a court to settle the royalty --
to set the roydtiesfor you.
So | think thisis an important
means for antitrust authorities to ensure
that royalties are fair, reasonable, and

non-discriminatory and to ensure that in
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Stuations where a patent hasn't been properly
declared, where somebody smply says like Sun
has done in a number of environments: We have
apatent, we're not teling you what it is, but

we have a patent.

Y ou can't check the validity. You
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can't check whether it's essentid. You can't
even check whether the patent redly exigts. In
adtuation like that the patent owner shouldn't
be dlowed to ask for injunctive relief.
Compulsory licenang for sandards, is
there till time for that or do you want to wait
for questions? Compulsory licensing, do you want
to discuss that or do you want to wait for
guestions? | have probably exceeded my time.
WILLIAM KOVACIC: Maurits, maybe we
could take Mark's presentation and then use the
discussion to come back. Thank you.
MAURITS DOLMANS:. Thank you very much.
MARK JANIS: Thank you. I'm ill

gtting here wondering about compulsory licenses
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and standards. | haveto retool very quickly
here. Thank you. I'm glad to be here. |
fed it necessary to give adisclamer because
everyone dsedid, and | would fed left out
if | didn't.

So | redly am just spesking on behdf

of mysdf, asif | would be spesking on anyone
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elsgsbehdf. Itisrdevant to apoint that |
want to make though. | come here as a patent law
expert and an antitrust law novice.

Soif | do say anything untoward about
antitrust law, it should not be attributed to my
esteemed colleague, Professor Hovenkamp. So that
disclamer | supposeisimportant. | do want to
turn the discussion alittle bit to patent law.

And | think Mr. Tom gave me an opening
there when we talked about the Russian dolls and
the notion that there might be a beautiful and

elegant antitrust law doll and ingdeit a
shocking and homely patent law doll.

That'sredly what | want to talk
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about here. And to me thistakes usback | guess
to the starting point of alot of the antitrust
analyses that have been taked about here and
then back beyond or ahead of the starting point.
And herés smply what | want to claim or what
| want to plead for.

And that isthat antitrust regulators

on both sdes of the Atlantic redly should take
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care lest they assume away serious patent law
Issues that redlly precede antitrust andyssin
certain of these areas. And the one that comes
most clearly to mind to meis the area of patent
pooling and cross-licenang.

So let me -- if you will indulge me
for just a couple of minutes here, let me give
you alittle patent law tak here to explain what
| mean.

A smple, smple scenario where I've
got a patent that has a clam to a pioneering
invention, you have a patent that hasaclam to

an improvement invention, and we both wish to
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manufacture the improved product, dl those are
variables that are important to the story. We
think we know what may well happen.

Youand | will enter into a
crosslicenang arrangement. It will bea
bilateral, Smple cross-licensng arrangement.
And we know -- and it seems very straightforward
superficidly at least -- we know where the

antitrust andlysis of that ample cross-licenang
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arangement will gart.

If welook at the DOJ, the U.S.
guidelines, they tdl usas| see them anyway to
dart out by asking whether the patents that are
being cross-licensed are blocking or non-blocking
and then go on from there.

What about the European andyss?
Where isthe starting point there? I'm alittle
lessclear | would say. It getsusinto Article

5.1 of the TTBE and confusion there | would say.
But if you look at the evaluation

report on the TTBE, it includes alot of language



13 tha beginsto look likeit isvery smilar to

14 U.S. standards, and other speakers have mentioned
15 that.

16 So there is abundant language in the

17 evauation report suggesting that we should pay

18 attention to the notion, the concept of blocking

19 posdtions. It's part of the proposed definition

20 of competitor and so forth.

21 It ssems to be the same Sarting

22 point. And it seemsto be very straightforward
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1 exceptto apaent lawyer | would maintain. Sol
2 want to ask alittle bit about how did we get to
3 thisdarting point? And how we get to this

4 garting point of caling a patent blocking or

5 non-blocking requires a very complicated patent
6 law andyss

7 At least two conclusions are embodied

8 inthat labd, blocking versus non-blocking,

9 one conclusion about patent scope, and a

10 second conclusion about patent vaidity and

11 enforcedbility. Ordinarily | think it would



12 necessarily be included in the notion of

13 blocking.

14 And s0 let me just develop that just a
15 little bit for you gtarting with this concluson

16 about patent scope. What does that entail ?
17 Wdl, of courseit entallsinterpreting the cdlam
18 language of the patent. That issmply the most
19 controvergd issuein the last five years of

20 U.S. patent law with many variant approaches.
21 That'sthe starting point.

22 Secondly, thisandysis of claim scope
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1 might wel entall an andyss of infringement at

2 least -- and | don't redly know how this

3 purports to be done.

4 But a least if we | guess hypothesize

5 the product that both parties think that they

6 want to make and then conduct an infringement

7 andyssto seeif both patents would be

8 infringed by that product, that would be away

9 to ask whether these claims block or whether they

10 overlap.
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But the infringement andyss
Isitself complicated. Itisafact laden
andydss It may ental inquiry into the patent
law doctrine of equivalents, especidly if there
is aquestion about desgn-arounds which as |
understand it often arisesin this context.

And the doctrine of equivaents |
suppose is the second most volatile issue, maybe
the most volatileissue. WEIl find out soon in
U.S. patent law because thereisamgor case
pending right now in front of the Supreme Court

dedling with that issue.
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So what do | conclude from thislittle
bit of ranting here on the clam scope issue?
Firg of dl purely asameatter of U.S. law
certainly in many of these cases reasonable minds
could differ asto this concluson of blocking,
the conclusion about clam interpretation and
infringement.

So theideaof blocking versus

non-blocking, as | see it anyway as a patent
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lawyer, is not asimple concept. Secondly, again
purely as amatter of U.S. law without even
making any comparative andyssthisdiginction
between blocking and non-blocking depends on
gpplication of legal standards that themsalves
are volatile, that change over time.

So it seemsto me at least in theory
that one could undertake a purely proper andyss
in year one and conclude that there are blocking
patents involved in an arrangement, and by year
five conclude that under the proper application
of the then existing $andards there isno

blocking, particularly depending on variations
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in the doctrine of equivaentsthere.

So that's just another thing to keep
inmind. Finaly acomparative observation, and
that is that European law, European patent law
on claim interpretation and the doctrine of
equivaents, claim scope, is ot necessarily
harmonized with U.S. law.

European law, much of thisis amaiter



9 of nationd law. | supposeit'sasoin pata

10 matter of applying Article 69 of the EPC. So
11 it'ssort of amixture | suppose of European and
12 nationd matters. But you can see how

13 differences could arise.

14 It's clear from recent history that

15 thereisalot of variation in approaches to

16 matterslike the doctrine of equivalents across
17 Europe.

18 So you would have to conclude | think
19 or you might conclude at least looking at dll

20 of thisthat even if European competition law
21 arivesa the same or very Smilar sandards for

22 itsantitrust andysis of apatent pool or of a
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1 crosslicense, this does not mean that case

2 outcomes are hecessarily going to be the same,
3 far from it because there's so much room for

4 differences of opinion in thisthreshold

5 determination of blocking versus non-blocking.
6 Thisisavery amplified rendition

7 of thegtuation | think. It can get much more
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complicated than that becauise the Situation that
I've given you is the smplest type of Stuation:
two parties, one claim of one patent, and one
claim of another patent.

And you do haveto tak in terms
of cdams of patent, not in terms of blocking
patents. That'sredly amisnomer. Itisredly
amatter of blocking clams. Most patents, most
dl patentsinclude multiple daims of varying
scope.

And s0 again a least in theory when
you talk about clam one of one patent lying in
ablocking relationship, a mutudly blocking
relationship with claim one of another patent,

what about claim two of the first patent and its
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relationship to claim one of the other patent?
Wheat about claim two of the other
patent and its rdationship with clam one of
the firgt patent, and so forth and so on?
And you can seethat if you step

through this andyss you could have not redly a
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bunch of patentsin a patent pool dl of which or
many of which are blocking.

Y ou could have one claim that's
mutudly blocking with another and another
with its one-way blocking. Y ou could have
complementary. Y ou could have al sorts of
variations.

And one wonders then how you
would redly evaluate that for competition law
purposes. So again the main point hereis
samply -- and others have written about thisin
the literature aswdl. And the main point here
isthat you do have to be awfully careful about
the use of this threshold determination even asa
matter of U.S. law.

| think there might be an inaght here
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for legidative policy. I'll throw this out and

see what you think about it. Perhaps you would
say given these uncertainties at least asa

matter of U.S. law the blocking versus

non-blocking ditinction might till be useful.
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We might not want to discard it dl
together if we can't come up with anything
better. But if it's embodied as sort of aweak
presumption in adocument that is a set of

guiddines that's rather generd, maybe that's
appropriate. Maybe that's the best we can do.
And perhaps that is the correct way
to characterize current U.S. law. What about
European law though? | think there may be an
indght here for European law. And that is
that it might be a mistake to vest this blocking
versus non-blocking distinction with sort of a
talismanic Sgnificance in avery daborate
formdidtic legidative document.
And where does that lead me? It
probably leads meto a point of agreement with

severd of the other speakers who said we should
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have some kind of guidance, European competition
law regulation of patent pools.
But it should be in the form of

guidelines, not in the form of ablock exemption
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that looks like the old style, formdidtic type
of block exemption. So maybe that's an inaght
that flows from some patent law consderations
here.
| think | perhaps should stop there.
| mentioned that there is another conclusion
bound up in thisandyss of blocking versus
non-blocking. It isthe conclusion about
vaidity and enforceghility of patent rights.
That bleeds over | think into other
types of competition law standards as well,
whether a patent is necessary, whether a patent
is essentid for purposes of a patent pool.
| think only avaid patent would be essentid,
| think. So you could see the same kind of
considerations.
And | think thisreinforces my point

that | just made eaxrlier. Thereislots of room
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1 for judgment and lots of room for differentiation

2 onmatters of patent validity and enforceahility.

3

Indeed the sandards between U.S. and



10

11

12

13

14

15

16

17

18

19

20

21

Europe are not harmonized, definitions of prior
art, different gpproachesto digible subject
matter for business methods and maybe for
software as one of the other speakers mentioned
edlier.

So the antitrust andysis that flows
from thisis not likely to be the same either
even if antitrust Sandards themsdves are the
same. So | will stop there. | think there are
other issuesthat are touched by this same sort
of phenomenon.

And compulsory licenang isone. No
chalenge clauses are another. These are issues
that have to be informed by an understanding of
patent law as well as competition lav. And |

thank you for your attention.

WILLIAM KOVACIC: Thank you, Mark.

In the few minutes we have remaining I'd like to

just gtart by perhaps giving Kirti a couple of
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minutes if he wishesto react to some of the

comments that he's heard in this second segment.
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Much of the discusson has focused
directly or indirectly on specific features of
the EU regime as wdll as efforts to assess the
wisdom of existing gpproaches. So, Kirti, if you
wanted to take afew minutes to comment on other
presentations, please do.
KIRTIKUMAR MEHTA: Thank you
very much. Jugt briefly | think one comment
on Mr. Leavy's presentation. | think our
legidation, our Article 81(1) I think the rather
clear that the burden of proof for showing 81(1)
violation is to the authority, the Commisson if
the case may be.
And certainly for the partiesit is
to show that it meets the criteria of 81(3)
and 81(3) is not something over which we have
discretion. If those conditions are met, then
the agreement is compatible.
| think maybe in that regard what |

learned or what | understood the message was that
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introducing things that could make this less
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clear would be a problem.

I will say if you want to make a block
exemption, meet the requirements of the deeds
that have been put forward. And to counteract
the criticiam of its primitive nature now, then
| think we can only move forward by bringing it
more economic thinking.

And of course thiswill mean perhaps
that sometimes you will have to face the problem

of market definition and so on. But &t the end
you will get amore economics based regulation.

| think on the other -- there were
interesting comments on multiparty licenang.

As| mentioned we have ourselves looked &t that
Issue and invited comments. What | didn't

hear iswhy those were in favor or what are the
reasons, the positive reasons. That would be
good to know.

It's true that when you come to
patent pools, you know, pooling or complementary

blocking patents would be good because this would
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lead to lower price for consumers. But if on the
other hand you are pooling substitute patents,
it's not clear what will happen.

Probably the prices to consumers may
rise. So these areissuesthat we are going to
be going into in looking & what are the benefits
of patent pools or multiparty arrangements.

There again we will then -- today now
don't say much about roydlties, but whereas we
will have to look upon it because then you are
looking &t the incentives to innovate and so on.

Smilarly with the sandards, very

interesting paper that was made whereas we didn't

get to theend of it. But | think our policy on
sandards agreements, standardizing agreement is
very often we ask the question to the parties
that come to us asto why you think thisis
restrictive of competition.

Often open standards activities are
not restrictive competition. And there we are
not asking people to notify that. But we

certainly | am sure you will agree that our
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gpproach is that standard competition isaso --
can be good for the consumer.
So where that thrives, why not in but
to take a policy which enables not to have avery
wide interpretation of restrictive agreements.
Thank you.
WILLIAM KOVACIC: Perhaps one other

question, and our panelists don't necessarily

have to have well formulated views on this now.
But it's certainly something that wed be glad to
accept your thoughts on for the record as they
occur to you.

And thisisapoint that Will raised

ealier, that isWill raised the very useful

question of what should U.S. policy makers teke
away from the European experience, epecidly
recent efforts to engage in a continuing
assessment of the EU antitrust 1P regime.

| was wondering if our pandlists might

have other thoughts about approaches both in
process or in content that U.S. policy makers

given your reflection on the two regimes might
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condder emulating.
Any thoughts about that? And again if
that's too much to formulate at the moment, it's
not your last chance to contribute. But if you
do have an immediate reflection, I'd welcome
that.
MAURITS DOLMANS: Mine would be too
controversid.
WILLIAM KOVACIC: We are tough enough.
Please.

MAURITS DOLMANS: Don't discard dl
leveraging clams because | think leveraging
clams can -- there are Stuations where
leveraging is efficient. But there are dso
gtuations where leveraging isinefficient.

And the European Community islooking
at the Microsoft caseright now. And | must say
of course | have an ax to grind there. Buit |
think if you look &t tying law in Europe and 0
forth it does make some sense in spite of what's
been suggested.

PETER ALEXIADIS: | would second that.
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| don't have an ax to grind yet in Microsoft, and
| won't mention any particular clients, but it's
my experience that leveraging isred. It can be
pro-competitive and it can be totally defensve
and forecloang.

It needsto be looked at in avery

skeptica fashion however because it isavery
easy clamto make. And that's the only warning
I'dgive. But | think it is red whether we

want to call it leveraging or some other word,
Maurits. But I dill think it'sredl.

WILLIAM KOLASKY': Other thoughts?
| Smply want to express my thanks to the
pandids. It's become avery avid customin
these hearings that our participants do not
samply present microwaved versons of other views
but throw themsalves wholeheartedly into offering
afresh perspective on these difficult issues.

And we are collectively struck
again -- today is good proof of it -- of just how
much weve benefited from that extraordinarily

thoughtful effort to shed light on these issues.
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So | want to express my thanksto
you for giving us the benfit of this wonderful
thought and smply to mention that tomorrow we
go to the Pacific Rim at 9:30 & the FTC. Bill?

WILLIAM KOLASKY: | would echo what
Bill hasjust said. Werredlly do thank you
enormoudy for coming here and sharing your
experiences and your thoughts with us. It's
obvious that we covered many, many subjects
today, each of which warrants, merits agreat
deal more discussion.

It'saso clear that we do have
agreat ded to learn from one another's
experiences. | don't think you have to worry
that we are going to jettison leveraging al
together. We just do impose certain limiting
principles on the use of leveraging arguments.

But what | do want to emphasize is
that one of the reasons we held this sesson
today and are holding the session tomorrow on
Asaisthat we do think it isimportant to open

up avery subgtantia trans-Atlantic dialogue
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over these types of issues because we do think
that convergence isimportant. And so | hope
that thisis not the end of our discussion, but
only the beginning.

WILLIAM KOVACIC: | canonly
underscore as strongly as possible Bill's
last comment. One of the most exciting and
encouraging developments | think has been smply
the process of competition authorities and the
scholarly and practicing community in a process
that has not involved any binding compulson to
devote effort to advancing the eectric debate.

And that discourse has been
extraordinarily fruitful as our pandigts have
observed today. And amgor reason as Bill said
for these proceedings is to see that that remains
front and center akey element of what the policy
making community does not future.

WILLIAM KOLASKY: With that, can we
give our pandlists ahand? Thank you.

(Applause)
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