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SECRETARY

May 15, 2009

The Honorable William E. Kovacic
Chairman, Federal Trade Commission
Office of the Secretary

600 Pennsylvania Avenue, N.W.
Room H-135 (Annex I)

Washington, DC 20580

Evolving IP Marketplace — Comment, Project No. P093900
Dear Chairman Kovacic:

The Licensing Executives Society (U.S.A. and Canada), Inc. (LES USA & Canada) is a
professional association of about 6,000 members engaged in discovery, and the
development, protection, and commercialization of intellectual property. LES USA &
Canada is also the founding member society of the Licensing Executives Society
International (LESI), a global society of over 12,000 members in 90 countries. We
appreciate the opportunity to participate in the FTC's Hearings regarding the Evolving
Intellectual Property Marketplace. 73 Fed. Reg. 70645 (Nov. 21, 2008).

We congratulate you on your efforts to examine the intellectual property marketplace.
Ours is a unique voice especially relevant to these Hearings. LES USA & Canada is the
oldest and largest professional society dedicated to the business of intellectual property.
Our diverse membership brings together perspectives from the research, businesé and
legal communities from every industry sector. The Hearings present a unique
opportunity to speak on behalf of our members of the value of intellectual property, the
vitality of the 1ﬁarketplace, and the importance of sustaining commercial interest to
ensure further exploration, development, and distribution of innovative technologies.

Society benefits from innovation; and innovation is stimulated when properly rewarded.

1800 Dingonal Rd. Suite 280 « Alexandria, VA 22314-2840 USA * Tel:(703) 836-3106 » Fax:(703) 836-3107 « E-mail: info@les.org * www.lesusacanada.org
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LES USA & Canada is concerned by some views expressed in the Hearings. For
example, some have called for an open registration system for intellectual property-
related agreements. Many of our members believe that the confidentiality of such
agreements provides many benefits, including: 1) protecting investment in the
development of new technologies; 2) maintaining strength of the intellectual property that
supports those investments; and 3) protecting proprietary business interests and
information necessary to foster continued investment in new technologies. Without
addressing the merits of such a system, we believe this is but one example of an initiative
likely to have profound effect; and one that might diminish, rather than promote,

innovation.

LES USA & Canada would welcome the opportunity to work with the FTC and others to
explore the merits of increased transparency in licensing agreements, and how that might
be achieved while stimulating both competition and innovation. LES USA & Canada is
already working in this direction. Q. Todd Dickinson, Professor lain Cockburn, and Jim
Malackowski, have spoken in these Hearings of the work of LES USA & Canada, along
with its Foundation, in researching and publishing deal terms, royalty rates, and other key
marketplace metrics in licensing transactions. The LES USA & Canada Foundation has
published annual survey results reporting trends in the licensing marketplace (les
Nouvelles, LES International, 2004-2009). LES USA & Canada recently published a
highly regarded report from a survey of royalty rates and licensing terms in the
biopharmaceutical industry (LES USA & Canada, 2008).

initiative to other industries.

We are expanding that

Those initiatives illustrate the potential for the collection and publication of valid, current
market data that balances transparency and confidentiality. The research has been well
received, and is widely supported by key innovators and those engaged in the

development and commercialization of intellectual property.

LES USA & Canada strongly encourages the FTC to move carefully and deliberately to

avoid upsetting that delicate balance. We recommend that the FTC actively elicit the
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participation and cooperation of stakeholders in this effoﬁ, and avoid taking further steps
without a full and fair opportunity for stakeholders to participate. The FTC might
consider the establishment of an Advisory Board to provide informed comment and
recommendations for establishing appropriate and meaningful objectives, and policies for
achieving those objectives. LES USA & Canada can provide able and effective
assistance in this realm, and would welcome the opportunity to participate on such an

Advisory Board.

On behalf of the Board of Trustees of LES USA & Canada and all its members, we look
forward to working with you to ensure that the American marketplace is fair and pro-

competitive while remaining the best and most innovative in the world.

Please contact our Executive Director, Ken Schoppmann, to discuss how we can take the

next steps together.

Thank you.

Sincerely,

Francois Painchaud
President

Licensing Executives Society
(USA and Canada), Inc.
nresident(@les.org

For additional background information on LES USA & Canada, please visit our web site,
www.lesusacanada.org.
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A Review Of The LES (USA & Canada)
2007/2008 BioPharmaceutical Royalty Rate
And Deal Terms Survey

By Steven Renwick and James A. McCarthy

T ntellectual property valuation in the healthcare
1 sectoris often achieved through a combination of
#. discounted cash flow (DCF) and net present value
(NPV) calculations, supported by benchmarking based
on publicly available deal information. Published total
deal value figures invariably show upfront and various
milestone payments. However, it is an unfortunate
situation for dealmakers that royalties, potentially
the largest financial component of the deals they
would most like to benchmark, are the one piece
of information that almost all companies will keep
closest to their chest. The details of these figures
are almost always kept confidential by the companies
involved. In the United States, public companies are
required to file the contracts of material licensing
transactions with the U.S. Security and Exchange
Commission (SEC). However, the relevant sections
and numbers related to financials, and royalty rates
in particular, are generally redacted in these filed
contracts and are protected under restrictive confi-
dentiality clauses for five or more years. These SEC
filing requirements are only for public companies and
material transactions. Thus, deals not subject to this
requirement include public company deals that are
not material to the overall size of the company (i.e.
“large pharma”), deals by private companies such as
numerous biotech companies, small pharmaceutical
companies, ex-U.S. companies and university deals.
The result is that actual or primary data on licens-
ing royalty rates and deal terms is limited for a large
portion of the industry.

Databases, such as PharmaDeals® and ReCap, will
provide deal information where it has been made
publicly available; or, where possible, request un-
redacted versions of filed contracts that are over five
years old, through the Freedom of Information Act
(FOIA). Nevertheless, there remains an unsatisfac-
tory amount of contemporary royalty information
available, covering current deals conducted in the
last five years, for dealmakers to use as benchmarks
in their licensing negotiations.

It was with the aim of filling this knowledge gap
that the Licensing Executives Society, (U.S.A. &
Canada), Inc. (LES) Board of Trustees commissioned

Survey Review

a royalty rate survey project and requested volun-
teer LES members to execute an extensive survey

in 2007.

The basic objective was to provide LES members

with relevant, cutting
edge licensing infor-
mation and industry
specific data that cannot

B Steven Renwick,
PharmaVentures Ltd,

be found elsewhere.  Consultant,
As a result, LES pro-  Oxford, UK
vides to LES members £ moil: steven.renwick@
contemporary, value-  pharmaventures.com -

added information to
benchmark themselves
against others in the
industry and enhance
their deal making exper-
tise. The survey report
was issued in summer
of 2008 and is avail-
able exclusively to LES
members electronically
via the LES Web site. A summary of the results of
that survey is presented in this paper.
Methodology

A previous survey, looking at Licensing Practices
and Factors Affectirig Royalty Rates, had been con-
ducted in 1991." This survey had covered all indus-
tries represented by LES members and had received
118 participants. Other notable, recent analyses
of pharmaceutical royalty rates include a paper
published in les Nouvelles in March 2008,* which
covered all industries and again relied on publicly
disclosed data, and a healthcare-specific report pub-
lished by PharmaVentures in 2008, which included

EGEN, Inc.,

Senior Vice President,
Corporate Development
Huntsville, AL, USA

1. McGavock DM, Haas DA and Patin MP. Licensing Practices,
Business Strategy, and Factors Affecting Royalty Rates. Licensing
Law and Business Report 13, 205-216 {1991).

2. Porter M, Mills R and Weinstein R. Industry Norms and
Reasonable Royalty Rate Determination. les Nouvelles 43, 47-
64 {2008).

3. A Guide to Royalty Rates in Pharmaceutical Licensing Deals.
PharmaVentures {2007).

June 2009

B Jomes A. McCarthy, CLP,

E-mail: jmecarthy@egenine.com

62



63

analysis of a similarly structured deal terms survey.

It was decided that this current survey would look
specifically at the biopharmaceutical segment of the
LES Health Care Sector and take advantage of Web-
based survey tools and technologies. This was done
with a view to expand the survey in the future to
other industries and on to a global basis, based on
the learnings from this survey.

The survey was conducted in the form of an online
questionnaire to each LES member company that
was a member of the LES Health Care Sector. The
survey questions were designed by an LES member
survey committee, all experienced dealmakers. The
time frame selected was to solicit information only
on deals conducted in the prior three years. The
online questionnaire instrument was constructed
by Veris Consulting, an independent research com-
pany, specialized in confidential surveys conducted
by professional associations. Use of an independent
company to collect the survey data ensured the
confidentiality of the deal information submitted by
the survey respondents; furthermore, no personal,
company or product names were collected. No LES
staff member, leader or survey team member had
any access to the raw data submitted or knowledge
of who participated.

The survey execution was announced and launched
at the 2007 LES (USA & Canada) Annual Meeting
held in Vancouver. Participation was sought through a
series of letters and e-mails to all LES (USA & Canada)
Health Care Sector members in each health care
company. This was followed up with telephone calls
to senior LES members at the top 50 pharmaceutical
companies to encourage their participation.

Before looking at the results of the survey, it is
important to clarify the nature of the data on which
the analysis was based and to suggest a disclaimer.
In total, 230 licensing deals were submitted by 86
pharmaceutical organisations of various sizes. Ulti-
mately, 155 deals representing completed surveys
were included in the analysis, meaning that a number
of organisations submitted more than one deal. This
opens up the possibility of data bias due to poten-
tial over-representation by a particular organisation
type. Furthermore, due to the criteria with which
the deal data was sorted and analysed, many of the
analyses were conducted on data sets with a relatively
small sample size. Therefore, although the results
presented in this paper are indicative of industry
practices, they should not be construed as definitive
representation of the whole pharmaceutical industry.
Nevertheless, this data represents the most recent

les Nowvelles

analysis available of contemporary, biopharmaceutical
licensing royalty information for deals conducted in
the last three years.

It is intended that this survey can act as a pilot for
future royalty rate surveys, which may be expanded
to the LES International community. With expanded
geographic reach and increased participation, this
survey can become more robust with each cycle.

Respondents Profile

In total, 230 deal responses were received of
which 155 deals were a fully-completed survey and
were thus used in the analysis. Respondents were
invited to submit data on deals executed in the pre-
vious three years. There was a natural bias towards
more recent deals, with 78% of them included in
the analysis completed in 2006 or 2007 (2005-35
deals; 2006-58; 2007-62). The submission of deals
by licensors and licensees was split 70:30. Quality
control was conducted and the data was examined for
matching deal submissions to ensure that single deals
were not submitted by both licensor and licensee;
none were found.

Data from PharmaDeals® shows that from 2005 to
2007, there were 2,575 life sciences licensing deals
completed, of which approximately 2/3 included
a U.S. or Canadian company. As this survey was
targeted to U.S. & Canadian companies, the deals
submitted to the survey are a narrow but significant
snapshot based on approximately 9% of the deals
executed over this period.

As mentioned above, 86 organisations submitted
deals, meaning that several organisations submitted
multiple deals. There was a higher proportion of

Other (15%)

Academic (13%)

Pharma (36%)
Biotech (37%)

N=86




Other (11%) —

Pharma (28%)

Biotech (26%)

N=155

pharma and biotech respondents (36% and 37% re-
spectively), while academic institutions represented
13% of respondents (Figure 1). The remaining re-
spondents opted to identify themselves as “Other”
partnering organizations that included bio/pharma
holding companies, law firms, medical devices, and
nutraceuticals. Although representing only 13%
of respondents, the academic institutes were re-
sponsible for submitting 35% of the deals meaning
that multiple deal submissions were more frequent
amongst this group (Figure 2). Deals submitted by
pharma companies represented 28%, biotech com-
panies 26% and “other” 11%. This over weighting of
academic deals provides a valuable insight not readily
available. It provides a bias toward early stage deals
that should be taken in to account when looking at
the following analyses.

Nearly half (47.7%) of the deals were for small
molecule drugs and about a quarter (24.4%) were
for biological therapeutics (data not shown). The
remainder were for platform technologies (11.9%),
natural products (4%) and “other” (11.9%). For the
purposes of this analysis, platform technology deals
and natural products were not included in the analy-
sis of therapeutics. The ratio of small molecule drug
deals to biological deals in this data-set appeared
to be particularly high. This is not reflected in the
PharmaDeals data representing the whole industry,
where the ratio is closer to 50:50. The reason for a
bias towards small molecule deals in this data-set is
unclear. The top three therapeutic areas reported in
the survey were oncology, CNS and cardiovascular,
which corresponds with the therapeutic distribution
of deals found in PharmaDeals.

Further details of the analysed profiled deals
include a strong majority of the deals (88%) being
for exclusive rights; only 10% of deals included co-
promotion or co-marketing rights, with a further
7% of deals including commercialisation options.
In terms of the territorial profile of the deals 70%
of all the deals were for worldwide rights with 90%
including at least the U.S. rights.

The analysis of the predicted peak U.S. sales for
the products shed an interesting light on the profile
of the data submitted. Over half the reported deals
were for products with predicted peak U.S. sales of
less than U.S. $100 M (Figure 3). Although deals
for products ranging up to potential “blockbuster™
status were submitted to the survey, this analysis
does suggest that the data would be biased towards
lower value product deals.

An objective of the survey was to capture informa-
tion on recent deals and provide deal information
not available through Freedom of Information (FOI)
approaches, especially for small and private pharma-
ceutical and biotech companies. However, additional
analyses were conducted on deals considered rel-
evant to “big pharma” companies.

For example, additional analysis was conducted for
deals, considered relevant to “big pharma” that met
the following criteria: ‘

* Only deals with biotech or pharmaceutical

companies as out-licensors

>$1,000M (10%)

$501-$1,000M
(15%)

$251-$500M
(11%)

$101-$250M
(6%) N=155

4. Generally considered to be drugs with annual sales of over
U. S. $1 Billion.

June 2009
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* Assets estimated to have greater than $250
million in peak sales potential

* Exclusive deals that included at least the
U.S. territory rights

« No platform deals

This “big pharma” criteria produced a subset of 32
deals. It was recognized that this is a small sample,
but it did allow for some limited observation on
how terms for these deals differed from the overall
survey sample.

While only 12% of the fixed royalty deals met the
“big pharma” criteria, over 40% of the tiered royalty
deals met the criteria (Figure 4).

In the following analysis, deals were separated into
those that had fixed royalties (83 deals) and those
that had tiered royalties (54 deals). Eighteen (18)
deals which did not include a royalty component
were not included in the analysis. Also, whereas re-
spondents were asked to be specific about the stage
of clinical development for the products at the time
of the deal, to avoid analysis of low deal numbers,
submitted deals were grouped according to key
points in development. The groupings used were:
Group 1-Preclinical; Group 2-IND filed through
Phase Il enrolled (pre-proof of concept (POC)); Group
3-Phase II completed through Phase III enrolled
(post-POC); Group 4-Phase III completed through
NDA submitted; Group 5-Marketed. An advantage
of this approach was to analyze the data based on dif-
ferences in clinical information available that might
contribute to value created. For example, Group 3
deals comprised of Phase II completed and Phase I1I
enrolled have the same set of clinical data to consider
for “value” and “risk” assessments.

Fixed Royalty Deals

The clear majority of reported deals with fixed roy-
alties were for preclinical products (49 deals), with
comparatively few deals in the other groups (Figure
5). Due to the low sample number, only the preclini-
cal, pre-POC and launched deals were analysed. There
was negligible difference between the averages for
the two early groups, with the average fixed royal-
ties for preclinical products at 4.3% and for pre-POC
products at 4.6% (Figure 6). The medians for these
groups better illustrated the expected difference
with 3.5% for preclinical and 5% for pre-POC. It was
surprising to compare the range between the two
groups with royalties ranging between 0.3 and 25%
for the preclinical group and 2 to 8% for the pre-POC
group. This disparity most likely represents the low
‘n’ number for group 2 (9) versus group 1 (49). For

les Nouvelles
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A Profile of Responses—Royalty Type
We found enough instances meeting the large pharma

criteria to make limited observations on how terms for
these deals were different,

155 Deals

! Total Dedls Reviewed Reviewed

Fixed Royalties !————-{ Tiered Royalties 1
83 Fixed Royalties* 54 Tiered Royalties*
10 Fixed Royalty 22 Tiered Royalty

Deals Meeting
“Big Pharma” Criteria

Deals Meeting
“Big Pharma” Criteria

* 18 deals had no royalty components.
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the 6 launched products the average fixed royalty
was 11.6% with a median of 7.5%. The maximum
royalty found in this range was surprisingly low at
27.5%—data from PharmaDeals suggests that deals
for launched products can command royalties of
up to 40%.

2
o
g
[
e
-]
O
=
Monoclonal Anitbody  Peptide/protein K Small molecule
No, of Deals 7 14 17

» Peptide/protein * Small molecule

Share of Deals with Stacked Royalties

Looking at preclinical deals alone, deals for biologi-
cals were found to attract slightly higher royalties
than deals for small molecules (Figure 7). Unsurpris-
ingly, given the fundamental IP involved in develop-
ing biologicals, nearly all preclinical fixed royalty
deals for monoclonal antibodies involved stacked
royalties compared to only 40% of small molecule
deals (Figure 8). Overall, a plot of the distribution
of fixed royalty preclinical deals shows that 86% of
deals had a royalty rate of <5% and 49% had a fixed
royalty of <3% {Figure 9).

For the fixed royalty deals that met the “big
pharma” criteria, the majority (5 of 10) were con-
centrated in the preclinical phase. Compared to
the sample of fixed rate preclinical deals, the “big
pharma” criteria deals had modestly higher financial
terms with a mean fixed royalty rate of 5.2%vs 4.3%
for the total sample and a median royalty rate of
4.0% vs 3.5% (Figure 10).

Upfront payments for the preclinical and pre-POC
fixed royalty deals averaged below U.S. $1 M, with
pre-POC deals returning slightly higher payments
than preclinical deals (Figure 11). While 65% of
preclinical fixed royalty deals included development
milestones, the average potential payment was
U.S. $2.2M. In comparison, only 15% of these
deals included sales milestones, although the aver-
age for these was slightly higher at U.S. $3.2 M
(Figure 12).

Review of Big Pharma deals supports the assumption

Monoclonal that these deals would have higher terms,
antibody
14.0%
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puyme'nts: U.S. $2.2M
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Deals with Development
Milestones

Deals with Sales
Milestones

Type of Milestone Payment

Share of Deals
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Estimated Peak US Revenue (US$ M)

Tiered

The low average value of the upfront and milestone
payments in these deals might reflect the bias of the
deal towards low sales-potential products. In com-
parison, average upfront payments (whether fixed or
tiered royalties) for preclinical licensing deals, during
that same period, in PharmaDeals were U.S. $11.7
M, while average milestone payments (development
and sales) were U.S. $157.7 M.

Tiered Royalties Deals .

While the fixed royalty deals showed a bias to-
wards low-potential value products, there was a
clear trend that the use of tiered royalties increased
as the predicted peaks sales of the products in-
creased (Figure 13). This finding supports the use
of tiered royalties as a compromise during negotia-
tions for larger value deals where there is greater
potential for disparity between the sales predicted
by the licensor and the licensee. In total, 55 tiered
royalty deals were included in this analysis.

As different thresholds were used for comparing
royalty rates in different deals, the royalty rates
at six standardised revenue levels were used to
compare royalties. The standardised revenue levels
were set at U.S. $50 M, U.S. $100 M, U.S. $250 M,
U.S .$500 M, U.S. $750 M and U.S. $1 B. In this
analysis there were enough deals to analyse the
preclinical, pre-POC and post-POC groups. The
findings were consistent with expectations, with
the average royalty rate in preclinical deals rising
from 5 to 8% through the tiers (Figure 14). For
pre-POC deals the royalties grew from 7 to 10%.
There was then a significant increase in royalties

20 Nfumbtlar
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for products post-POC, with the royalties increasing
from 14 to 18%.

Notably, the range of royalties for preclinical
and pre-POC deals involving tiered royalties was
higher than averages in the equivalent fixed royalty
deals (Figure 15). This suggests that as deals which
involve tiered royalties are likely to be for higher
value products, they are likely to command a greater
share of the revenues for the licensor upon com-
mercialisation.

For tiered royalty deals that met the “big pharma”
criteria, the distribution was similar to fixed royalty
deals with the majority (13 of 22} concentrated in

ety perp, ain
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As we saw in fixed rate deals, the big pharma preclinical deals
had higher average royalty rates in tiered royalty deals,
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preclinical deals. As was observed in fixed rate deals,
the “big pharma” preclinical deals had higher average
royalty rates in tiered royalty deals ranging 1.5% to
2.0% higher than the overall sample (Figure 16).

While tiered royalties can make a deal more accept-
able to both sides during deal negotiations, they do
also add a layer of administrative complexity for the
ongoing execution, analysis, reporting and royalty
payment. The most frequent number of tiers in such
deal structures was three {Figure 17). It was interest-
ing to note that a number of preclinical deals had
four or five tiers. Given the difficulty with which the
future success of a product can be predicted at the
preclinical stage, many would consider this to be an
unnecessary level of complexity. Nevertheless, even
with such early-stage products, there can be a large
gap in the sales expectations between the licensor
and the licensee and multiple tiers may be the only
way to resolve such differences.

Average total potential milestone payments in
the tiered royalty deals reported in the survey were
significantly higher than those of fixed royalty deals.
However, for development milestones there was no
trend for deals at different stages of development
with pre-POC deals having an average of U.S. $48
M and post-POC deals having an average of U.S. $55
M (Figure 18). Sales milestones did show a clear
trend through development stages, with potential
sales milestones increasing from U.S. $29 M for
preclinical deals, to over U.S. $100 M for post-POC
deals (Figure 19).

Regarding the milestones for tiered royalty “big
pharma” deals, the total development milestones
were lower than the universe for early stage/

30

Number of Deals

Number of Tiers
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This set of deals indicated increasing financial returns
associated with later points in development.

preclinical deals but higher for the post “proof of
concept” stage. The sale milestones for the tiered
royalty “big pharma” deals were higher at all stages
(Figure 20).

In comparison to the fixed royalty deals, the aver-
age upfront payments for tiered royalty deals were
more in line with expectations and showed a more
significant increase as clinical stage progressed.
Average upfront payments for preclinical products
in tiered royalty deals were just under U.S. $5 M
in comparison to U.S. $0.6 M for fixed royalty deals
(Figure 21). Pre-POC tiered royalty deals had an
average upfront payment of over U.S. $8.5 M in com-
parison to U.S. $0.9 M for the fixed royalty deals.
However, these values were still below the average
upfront payments from the PharmaDeals data.

Discussion and Observations

In negotiating the value distribution in a deal, it
is common to perceive that the deal may be “front”
or “back-weighted.” This means that a licensor may
sacrifice eventual royalties in return for a higher
upfront payment when the need for capital is more
immediate, and vice versa when immediate cash
requirements are not so urgent. This perception was
not supported by the data from the survey, with an
analysis of upfront payments vs royalties for preclini-
cal deals showing a general trend for larger upfront
payments in the highest royalty deals (Figure 22).
One possible reason for this is that in preclinical
deals, the high developmental risk associated with
the product reaching commercialization means
that royalties, which will be very far-off, contribute
a relatively small proportion of
the value in the deal and might
therefore be less sensitive in
negotiations. This trend suggests
that at the preclinical stage, a

Sample Size

Average
Royalty Rate

Up-Front
Payment

Development
Milestones

Sales
Milestones

Group 1-
Preclinical

27
~5%

growing to

~8%
$am

$53M

$29M

Group 1--

Large
Pharma

13

~6.5%
growing to
~10%

$4M
$44M

$34M

Group 2- -
PrePOC

L
~7%

growing to
~10%

$9M
$48M

$53M

$105M $153M

strong negotiator can potentially

Group.3- | Group 3- extract both near- and long-term
Post-POC Pt%’ff’:q value from a deal and should not

necessarily be thinking about

& whether they want to weight

gr;“ji‘:f; o gr;“ji"rﬁ w | | the deal towards either the up-
~18% -18% front payment or royalties, Once
products move through the clinic

$19M $28M and the product is de-risked, it is
likely that the balance between

$55M $86M upfront and royalties (front/back

weighted) would be restored.
In comparison to a typical

analysis of deal terms based on
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data from available commercial databases such as
PharmabDeals, the value of the deals analysed in this
survey may appear low. However, it is worth remem-
bering that the deal databases that are traditionally
used in licensing analyses, are populated with deal
information that has been made publicly available or
from large “material” deals by public U.S. companies
that are required to submit the deals to the Security
and Exchange Commission. These deals will tend to
have a bias towards the more “eye-catching” deals
with large headline values while “less sensational”
licensing deals are not publicised to the same degree.
For this reason, analysis of deal trends from such

commercial database sources may give a dispropor-
tionately higher financial valued view of dealmaking
than is actually present in the health care industry.
As was discussed earlier, the data submitted to
this survey had a bias towards deals submitted by
universities (35%), biotechs (26%), early stage deals
and products with low predicted peak sales poten-
tial, which would be expected to attract lower deal
values. The deals that met the “big pharma” criteria
had higher financial terms and were more aligned
with industry expectations based on insights from
the available databases

Therefore, while these factors mean that caution
needs to be taken when interpreting the analysis of
such data, especially with low sample size, the deals
represented in this survey provide guidance and pos-
sible trends to current and future deal terms that
can be achieved in the above context.

In summary, this report illustrated detailed analy-
sis on fixed royalties, tiered royalties, valuation and
therapeutic areas in biopharmaceutical deals. It
reveals a more current perspective on biopharma-
ceutical licensing royalty rates and deal terms than
the Freedom of Information (FOI) approach allows.

Future Plans

The Licensing Executives Society (U.S.A. &
Canada), Inc. plans to conduct the BioPharmaceuti-
cal Royalty Rate and Deal Terms Survey on a regular
basis. It is planned that the next survey will be con-
ducted in conjunction with other LES International
societies and will survey companies worldwide.
This will provide LES members a truly global insight
into contemporary deal terms information. This
2007/2008 LES (USA & Canada} survey will act as
a pilot upon which the global survey can be built.
It is hoped that on the back of this survey, and the
value-added information gleaned that is not available
from other sources, participation in the next survey
will be greater, thus increasing the significance of
this analysis to all LES members. The roll out of
future survey results will continue to provide LES
members, on an ongoing basis, valuable insights into
contemporary deals that are not readily available,
as well as, timely indications of future trends in the
ever-changing deal environment. B
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U.S./Canadian Licensing In 2007-08: Survey Results

By Louis £ Berneman, lain Cockburn, Ajay Agrawal & Shankar lyer

Initial Results of a Survey Conducted in Spring 2008
by The Licensing Foundation of LES (USA & Canada),
on behalf of The Licensing Foundation.'?

Introduction
5% his paper is the fifth report of the Annual
Survey conducted by the LES Licensing Foun-

i, dation. As in prior years, the survey was con-
ducted by an online questionnaire of the membership
of LES (USA & Canada). The data were obtained
primarily in April/May 2008, and refer to the period
2007. Two related but d:stmct survey questionnaires
were used, one for Technology Creators/Users (i.e.
buyers or sellers, licensors or licensees), and one
for Professional Service Providers {law firms and
consultants).

The objective of this survey s, as in previous years,
to provide an annual, synoptic perspective on events,
and trends in “the business of licensing” that can
assist licensing professionals in understanding and
advancing the business environment in which they
operate and to which they contribute. The survey
also seeks to provide information about IP licens-
ing which may be used by the public, academic
researchers, government policy analysts, and others
to grasp the issues and impacts of licensing business
practices.’

Specific inquiry themes for this survey were: licens-
ing and the courts—to assess the impact of recent
court decisions on licensing; investigating underly-
ing motivations in licensing—business development
versus enforcement of rights; and, to determine the
impact of patent trolls on licensing activity.

1. The Licensing Foundation is a wholly-owned 501¢3 sub-
sidiary of LES (USA & Canada). Additional information on the
Foundation is available at: www.licensingfoundation.org.

2. The Licensing Foundation during 2007 was managed by its
Board comprised of Alan Baum, E.B (Ted) Cross, Ada Nielsen,
Dwight Olson, Art Rose, and assisted by Ken Schoppmann of the
LES {USA & Canada) office. The authors also wish to acknowledge
the contribution of the LES Foundation past-president Richard
Razgaitis.

3. Since LES {USA & Canada) membership predominately
reflects technology licensing of patents, know how, trade secrets,
and copyrighted software-—and relatively under-represents
licensing of trademarks and copyrighted content, for example—
the licensing industry so characterized by these data is primarily
about technology licensing,.

Summary of Survey Methodology

A Web-based survey was sent to the LES (USA &
Canada) membership in April/May 2008. Separate
questionnaires were developed and sent to Technol-
ogy Creators/Users and Professional Service Provid-
ers, but not to specific industry sectors. We received
602 usable responses from Technology Creators/

Survey Results

Users and 277 usable
responses from Profes-
sional Service Providers.
Strict anonymity was
guaranteed and pro-
vided. As in all prior
years, once responses
were deemed authentic,
they were matched. to
one of eight categories
based on their industry
sector and the reported
size of their organiza-
tion. We distinguished
between large and small
entities or companies,
based on the number
of employees (greater
or less than 500} and
four industry groups:
Health, DICE (Digital
Information Computers
Electronics), Industrial,
and University/Govern-
ment.* Responses were
then anonymized with
no identifying informa-
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tion retained. Because responses were anonymized,
we had no ability to link responses to other datasets
or to do longitudinal studies of respondents. Dis-
cussion of the sample and survey design, including
survey administration and response rate, is attached
as Appendix A.

Summary of Findings And Discussion

In this survey, we asked questions exploring three
major themes:

4, The term “company” is used as a generic reference to
an IP asset owning entity, which was primarily represented by
corporate entities but includes representation from universities,
research institutes, and government laboratories.
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1. Licensing and the courts—impact of recent
court decisions;

2. Business development vs. enforcement of rights;
and

3.Impact of patent trolls.

As in previous years, we also queried respondents’
profiles and asked about volume of licensing activity

For “IP Makers/Users"—38% of respondents have less than
5 years licensing experience

0-1Yeor FRT
1-3 Years LS

35 Years [EEILEE

5-10 Years (i

10-20 Years

20+ Years g

and context questions about respondents and their
organizations. Of note, we found that 85 percent of
Technology Creators/Users respondents are non-law-
yers and 38 percent of respondents had less than five
years of licensing experience. (See Tables 1 and 2.)

Licensing and the Courts—Impact of
Recent Court Decisions

We asked respondents a series of questions related
to recent significant court decisions that dealt with
licensing disputes or have implications for the future
treatment of license agreements. Specifically, we
asked about respondents’ level of awareness, depth
of knowledge, concern, and the actual impact on
their business of recent court rulings. Decisions in
cases such as Medimmune v. Genentech, Sandisk
v. STMicroelectronics, Seagate, KSR International v.
Teleflex, and eBay v. MercExchange—(see Table 3)
have generated commentary in the popular press
and elsewhere, and have been widely interpreted as
favoring licensees over licensors and patent holders,
Yet despite the public hand wringing and debate, the
survey data we collected from individuals actually
involved in the management of intellectual property -
suggests that the hand wringing and pursuant inter-
pretations are not necessarily mimicked by the survey
respondents.

We first asked respondents whether or not they
had thought at all about these recent court rulings.
Surprisingly, at least for us, only 76 percent of Profes-
sional Service Providers and 67 percent of Technology
Creators/Users replied in the affirmative. Though
this may just be a debate of the “is the glass half full
or half empty” variety, given the salience of these
cases, the intensity of dis-
cussion in the press and
at professional gatherings,
and their potential to affect

« Medlmmune v. Genentech—Supreme Court rejected reasonable apprehension of suit
test for declaratory judgment jurisdiction in allowing a licensee to challenge the validity,
enforceability or non-infringement of a licensed patent without requiring a breach or termi-
nation of its license.

« Sandisk v. STMicroelectronics—Federal Circuit broadened declaratory judgment jurisdic-
tion to situations in which there is an assertion of patent rights and a responsive contention
of the right to engage in the accused activity without a license.

+ In re Seagate Technology, LLC~Federal Circuit revised the standard for proving willful
infringement by requiring clear and convincing evidence of objective recklessness on the
part of the accused infringer instead of a mere failure to exercise due care to avoid patent
infringement. :

« KSR International v. Teleflex—Supreme Court rejected strict application of teaching/sug-
gestion/motivation (TSM) test for determining obviousness; perceived as raising the bar for
sustaining the validity of patents,

« eBay v. MercExchange—Supreme Court rejected general rule that a permanent injunction
should follow a finding of patent infringement absent exceptional circumstances in favor of
application of the traditional four-factor test: (1) irreparable injury; (2) inadequate remedy
at law; (3) balancing of hardships of parties; and (4) the public interest.

licensing practice, we are
nonetheless startled that a
quarter of responding Ser-
vice Providers and a third
of responding Technology
Creators/Users had not
thought about the impact
of these recent court rul-
ings.’ Perhaps transaction-
oriented professionals see
changes in legal doctrine,
even landmark court rul-
ings, as irrelevant to their

les Nowvelles

5. Or at least were not willing
to report having done so!



about the impact of one or more of these rulings on...

... the licensing/business
development activity of your
clients? (Service Providers)

Al

Univ/Gov

industrial

Recent court rulings (e.g., Medimmune v. Genentech, Sandick v. STMicroelectronics,
Seagte, KSR International v. Teleflex, and eBay v. MercExchange) oppear to have swung
the pendulum of licensordicensee interests in favor of licensees, Have you thought

..your licensing/business
development activity?
{Makers and Users)

are seeing relatively slow diffusion
of information out of legal circles
into the community of practitioners.
Interestingly, when we look at sec-
toral differences, among Technology
Creators/Users, the DICE industry
sector stood out with 60 percent
of DICE respondents very or quite
knowledgeable, while one-third
to one-half of the other industry
respondents were very or quite
knowledgeable. Since the litigants in
many of these cases were companies
from the DICE sector, it is probably
not too surprising that respondents
from this sector were more familiar
with the matters and decisions.
Nonetheless, these rulings are likely

Ye

the balance between licensors and licensees:

How knowledgeable are you about these recent rulings?

{Service Providers)

Somewhat E
Alittle [

NotAtAll '

Regarding recent court rulings such os those cited above that appear to have altered

(Makers and Users)
e T In short, the answer was “not so

to have implications beyond DICE,
so these differences in knowledge
across sectors point to relatively slow
diffusion of information.

We then explored how concerned
respondents were about the impact
of these rulings on their business.

much.” Overall, about two-thirds
ox of respondents were “somewhat”
or “slightly” concerned. We suspect
that these relatively sanguine re-
sponses reflect confidence that any
negative implications of, for example,
the Medimmune decision can be
handled transactionally, and a sense
that some of the other decisions,
for example, KSR, most significantly

ax

&2 Vary

aix M Quie

¥ somewhat

1 Alitle
Nt atall

daily business. Perhaps these results reflect person-
nel turnover in the licensing function: in past surveys
we have found that about one third of Technology
Creator/User respondents had less than 5 years of
licensing experience. Perhaps this finding points to
an opportunity for LES US/C to communicate such
issues more effectively to its members.

Among respondents who were both aware and
had thought about the impact of these recent
court rulings, about one-half reported that they were
very or quite knowledgeable about these rulings.
Again, while licensing professionals focused on
transactional matters may not have reached a defini-
tive opinion about these recent court decisions, we
were surprised they were not more knowledgeable.
Are these court decisions simply irrelevant to people
focused on transactions? Or, is it the case that we

impacts legal practice rather than business dealmaking,
{See Table 6.)

How concerned are you about these recent court
decisions, and what is your sense of respondents’
level of concern? There is, however, a significant cor-
relation between respondents’ knowledge and their
degree of concern. Perhaps low levels of concern,
therefore, reflect limited knowledge.

In terms of actual impact, both Professional Ser-
vice Providers and Technology Creators/Users largely
viewed recent court rulings as having a neutral or
negative impact on their business, with over half of
Professional Service Providers and nearly two-thirds
of Technology Users/Creators reporting a neutral
impact, and one-quarter and one-fifth reporting a
moderately negative impact respectively. Very few re-
spondents viewed the impact as positive, even those
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The rates paid by the prospective licensee for
the use of other IP or IP comparable to the 1P

that you are/your client is licensing Service Providers B3

Fees and royalty rates paid by existing/other
licensaes, if any, for the IP you are/your client
is licensing

Mokers and Users Rz

Service Providers [

The commercial relationship between the
licensor and licensee, such as whether these
organizations are competitors in the same
territory in the same line of business

Mukers and Users

Service Providers {3

The contribution of the IP you are/your client is
licensing towards promoting sales of and gener-
ating revenues and profits from other products
of the other party

Reflects respondents selecting “Very important” or “Quite important”
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whose organizations were engaged in
substantially more in-licensing than
out-licensing, Perhaps, more time is
needed for diffusion of information
or for the impact of these recent
court rulings to sink in. Perhaps,
licensing professionals need more
time to adjust. But, perhaps, despite
the hand wringing and public debate,
the pendulum has not swung too far
in favor of licensees.

We also asked respondents about
business factors they consider in
preparing for licensing negotiations,
drawing upon the so-called “Georgia-
Pacific factors” frequently offered to
courts in the analysis of reasonable
royalties in patent damages. Spe-
cific factors that we asked questions
about included:

*Rates paid by the prospective
licensee for the use of other or
comparable IP;

*Fees and royalties paid by existing/
other licensees;

*The commercial relationship
between the parties (i.e. direct
competitors or other); and

* Contribution of the IP towards
promoting sales and generating
revenues/profits from other
products.®

Majorities of Professional Service
Providers and Technology Creators/
Users indicated that they considered
these factors “very important” or
“quite important” in preparing for
negotiations in the real world. Under
the Georgia-Pacific standard, courts
consider the likely outcome of a hy-
pothetical negotiation between the
patentee and the alleged infringer,
and responses to this survey (par-
ticularly from Technology Creators/
Users) offer reassurance that some
of the considerations embodied in
the Georgia-Pacific factors reflect
actual licensing practice.

6. Georgia-Pacific Corporation v. United
States Plywood Corporation, 318FSuppl116,
6USPQ 235 (SD NY 1970).
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industry sectors are quite sharp. While we were not
surprised with the finding that 63 percent of DICE
respondents had entered into license agreements to
settle or avoid litigation or to enforce their IP rights,
we were surprised that 21 percent of university and
government organizations reported having done so,
as we believe it is generally perceived that these or-
ganizations have been historically reluctant to enforce
IP rights. Perhaps, times are changing. It is important
to note that while involvement in some enforcement
activity is widespread, licensing to settle or enforce
rights accounts for a very small fraction (10 percent
or less) of total effort/resources of the licensing func-
E tion. (See Table 9.)

g

We found that respondents indi-
cated that most disputes were with
parties in the same industry and op-
erating in the same relative space in
the value chain. Interestingly, much
enforcement activity seems to take
place largely within the set of R&D
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performing companies. Relatively
little enforcement is reported to be
directed at entities with no internal
R&D or product development capac-
ity. (See Table 10.)

Impact of Patent Trolls

i
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“Patent Trolls” have attracted
much controversy and comment in
recent years.” But outside of some

Business Development v. Enforcement of Rights

About one-third of respondents indicated that their
respective organizations have entered into license:
agreements to settle or avoid litigation or to enforce
their IP rights (i.e., divide the pie) as opposed to
enabling a business development opportunity (i.e.,
increase the size of the pie). Differences across

1 Substantia!
H Limited
B Don't Know

SEI8%

DICE & 2I51%

N=-527

highly publicized cases, the impact
of trolls is unclear. For some organizations the threat
of litigation by patent trolls may have only limited
impact, requiring relatively little management time
and resources, analogous to the background level of
“slip and fall” litigation faced by any business. Most

7. As used in this survey “patent troll” refers to entities that
apparently exist solely to exploit a specific piece of IP and have
no product development, manufacturing or marketing capacity.
The business press characterizes patent trolls in a similar fashion,
For example, Business Week refers to patent trolls as “...busi-
nesses that make money by purchasing patents and then suing big
companies for infringement”(April 7, 1998). Forbes describes a
patent troll as “,..someone who demands undeserved royalties”
(May 5, 2008). Financial Times describes a patent troll as “..,
operates by coming up with ideas and then registering them to
block others in the field” (May 9, 2008). Investors Business Daily
describes patent trolls as ... patent-licensing firms that often
end up taking legal action. Critics say trolls seldom ever create
any inventions worthy of patents themselves” (May 29, 2008).
The Wall Street Journal describes patent trolls as “...companies
[that] acquire patents with the sole purpose of licensing them
to others without ever manufacturing products” (September
17, 2008).
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of the respondents to this survey
agreed with this “slip and fall” risk
characterization of the impact of
patent trolis on their business. (See
Table 11.)

However, 31 percent of respon-
dents in the DICE sector indicated
that the impact of patent trolls was
substantial, consuming significant
time and resources and altering the
strategic direction of their business.
Companies in the DICE sector, more
than in any other sector, reported
that they had:

* Declined to pursue otherwise
attractive market opportunities
(13 percent) or decreased invest-
ments committed to expanding or
improving production of products of
potentially vulnerable to patent trolls
(8 percent) {See Table 12.};

* Abandoned existing R&D projects
{11 percent) or declined to pursue
other R &D projects (9 percent) be-
cause of the threat of patent trolls
(See Table 13.};

* Proactively archived prior art
relevant to core technologies or key
intellectual assets (28 percent) and
filed one or more reexamination
requests on “troll” patents {28 per-
cent)(See Table 14.); and

* Participated in joint defense agree-
ments (34 percent). (See Table 15.)

These data indicate that the
economic impact of patent trolls
is both highly concentrated, and
limited largely to a small but im-
portant constituency of LES US/C,
namely large DICE companies. For
these companies, patent trolls, or
the threat of trolls, are a very real
problem. But why is this confined
to the DICE sector? Perhaps this is
a reflection of the issuance of what
some economists and attorneys have
characterized as overly broad patents
issued in the past in software and
related technologies? Or perhaps
companies in other sectors have
been more proactive in developing



and deploying business strategies and tactics to avoid
or address such threats.

Summary
We were impressed with a number of findings:

* The relatively brief experience of the licensing
and business transactional professionals among
Technology Creators/Users, that is, 38 percent had
5 years or less experience.

* The finding that only 33 percent of respondents
had thought about recent court rulings and the
real or potential impact on their business, and only
40 percent of respondents were knowledgeable
about these rulings. Would more respondents be
concerned about the impact of these court rulings
if they were more knowledgeable about them? Had
respondents that were more concerned made a
greater effort to become more knowledgeable? The
data did not allow us to differentiate. We saw a dis-
proportionate level of both concern and knowledge
among large DICE companies.

* The finding that only 7 percent of respondents
believed trolls have had a substantial impact on
their business, and these respondents were almost
exclusively from large DICE companies.

* The data suggest that for LES (USA & Canada) the
recent court rulings and the threat of patent trolls
present both a challenge and opportunity. There
appears to be a need to raise the level of education
both deeply and quickly among the membership.
There are clear differences among industry sec-
tors who are apparently concerned about different
issues.
Future Plans

Given budget constraints, The Licensing Foundation
does not plan to conduct additional surveys for the
foreseeable future. The responses of LES US/C mem-
bers to this and previous surveys have been gratifying.
We hope and trust that we, and those who have come
before us, have provided useful insights.
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Appendix A
Sample and Survey Design
Survey Administration

The survey was administered in the form of online
questionnaires accessed via the Internet, Approxi-
mately 6,000 members of the Licensing Executives
Society (U.S.A. and Canada), Inc. were invited in
April/May 2008 to participate in the survey via sev-
eral rounds of email from The Licensing Foundation.
The Web survey format was chosen to limit Costs,
maximize accuracy and to be minimally intrusive.
This type of survey also allows for “dynamic” serving
of questions in response to users’ input, minimizing
the extent to which respondents are presented with
irrelevant or redundant questions. When used for
“closed” list-based samples such as the LES US/C
membership mailing list, Web surveys have been
shown to perform as well or better than traditional
hardcopy mail-back survey instruments. Separate
versions of the survey were administered to the ap-
proximately 3,000 members identified as technology
creator/users and to the approximately 3,000 identi-
fied as being providers of professional services (legal,
consulting, etc.). LES US/C members self-report,
job title, company, professional status, and industry
affiliation; nonetheless there is substantial scope for
errors in identifying respondents as “Technology
Creator/User” versus “Professional Services.” The
survey Web site received more than 1,000 hits with
0643 respondents completing at least one question on
the Technology Creator/User Survey, plus 304 on the
Professional Services Provider Survey. Respondents
Wwere guaranteed anonymity, and no records linking
their identity to the database of survey questionnaire
responses have been retained.

Response Rate

Of the more than 700 visits to the Technology
Creator/User survey Web site, 643 respondents com-
pleted at least one question. After eliminating records
for respondents who appear to have moved through
the questionnaire without answering more than a
handful of questions, the final sample contains 602
usable records. where the respondent answered most,
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or all, of the questions presented to them.

Response rates to specific questions were generally
high, generally greater than 80 percent of the “core
sample” of respondents. Note that because the survey
questionnaire branched at various points to ensure
that respondents were only presented with relevant
questions, the denominator for calculating response
rates is not always 602. For example, of the total
of 602 “core sample” records analyzed, only 334
were presented with questions about in-licensing
after answering “Yes” to Q22—"Is your organization
involved in any in-licensing agreements?” Note also
that for questions posed in “tabular” format, e.g.
where the respondent was asked to “check all that
apply” or to answer several questions on the same
general topic, if they answered any of the questions
in the table, missing responses to other questions in
that table are interpreted as “N/A” or “Don't know”
as appropriate.

The degree to which the results presented here can
be considered statistically representative of all tech-
nology licensing activity in North America is difficult
to assess. It is important to note that the LES US/C
membership list is a “convenience sample,” not a
randomized quota based or stratified sample designed
to be statistically representative of an underlying
population. “Frame bias” i.e. unrepresentativeness
of the LES US/C membership list compared to the
population of all licensing professionals is unlikely
to be a significant problem, unless there are large
numbers of people engaged in technology licensing
who are not members of LES US/C, and who differ
systematically from those who are. “Response bias,”
i.e. systematic differences between the members in
the sample who choose to respond and those who do
not, is not possible to assess fully. The distribution of
respondents across industry sectors approximates the
distribution in the entire mailing list, with some over-
representation of the Healthcare and University/Gov-
ernment sectors. However, since we lack information
about other characteristics of non-respondents, such
as the size of their organization, it is not possible to
evaluate potential bias arising from different response
rates across, e.g., large versus small entities.

~Though 602 responses from a sample frame of
3,000 (for the Technology Creator/User version of
the survey) may seem low, it is in line with similar
voluntary surveys that typically have a 10-30 percent
response rate. Note that because LES US/C member-
ship is individual, not corporate, a single organization
can appear multiple times in the mailing list. The LES
US/C members identified as belonging to the Technol-
ogy Creator/User category come from less than 1,200
distinct organizations, with very few organizations
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generating multiple responses. We therefore achieved
coverage of about 50 percent of the total number of
Technology Creator/User organizations represented
in the LES US/C membership.® LES US/C members
who were sent the Professional Services Provider
version of the survey had lower response rates (277
from about 3,000) but it should be recognized that a
substantial fraction of these members are unlikely to
be able to respond meaningfully to this survey, since
they are student members, executive recruiters, and
the like.

Demographics/Background of Respondents’
Organizations

We asked a series of “demographic” questions about
respondents’ organizations to help with putting their
answers in context.

About two-thirds (62 percent) were responding
on behalf of a “corporate licensing office reporting
for the entire company.” The remainder responded
on behalf of a licensing office within a business unit
or division (34 percent) or a stand-alone licensing
subsidiary (4 percent). The number of licensing
professionals in each organization varied widely: 20
percent of respondents reported that they were the
only licensing professional in their organization, 38
percent belonged to organizations with two to five,
and 30 percent had 5 to 25—so almost 90 percent
of licensing offices had less than 25 licensing profes-
sionals—but 2 percent responded that they were part
of 100+ licensing groups. :

Health Care was the dominant industry (46 per-
cent), generally reflecting LES US/C membership,
with an additional 28 percent from universities/gov-
ernment labs. The sample was evenly split between
large (>500 employees) and small organizations.
Respondents’ organizations were heavily engaged
in R&D: 70 percent reported being active in basic
research and 73 percent were active in developing
new products and services, while less than 40 percent
were engaged in production of goods or services or
selling to end-users. The average organization in the
sample had $8.7B in annual revenues, 8,200 employ-
ees and spent $493MM in the past year on R&D.
But these figures conceal wide diversity: almost 15
percent of organizations had less than 20 employees,
and 25 percent had more than 10,000; 13 percent
reported $1MM or less in annual revenues, while
more than 30 percent reported more than $1B; and 9
percent reported $1 MM or less in annual R&D spend-
ing while 11 percent reported over $1B. H

8. The figure is approximate since individual members do not
always identify their organization to LES.



U.5./Canadian Licensing In 2006; Survey Results

By Richard Razgaitis

Initial Results of a Survey Conducted in February/
March 2007 by The Licensing Foundation of LES (USA
& Canada), on behalf of The Licensing Foundation.?

Abstract and Summary of Findings

his paper is the fourth such report of an
annual survey conducted by The Licensing
i Foundation, a wholly owned subsidiary of
LES (USA & Canada). As in prior years, the survey
was conducted by an online questionnaire of the
membership of LES (USA & Canada). The data were
obtained primarily in February 2007 were for the
period 2006.2

Two related but distinct survey questionnaires
were used, one for IP asset owners (buyers or sellers,
licensors or licensees), and one for service provid-
ers such as outside law firms and consultants. As
inall prior years, once the responses were deemed
authentic they were correlated within one of eight
segments,andanonymized.Theeightdistinguished
segmentswerelargeand small companies,‘basedon
the number of company’s employees—greater or
less than 500, and, further, by four industry groups:
Health, DICE (Digital Information Computers Elec-
tronics), Industrial, and University/Government.

Forthe thirdyear weincluded two questions relat-

i
3

1.The Licensing Foundation is a wholly-owned 501¢3 sub-
sidiary of LES (USA & Canada). Additional information on the
Foundation is available at: www.licensingfoundation.org.

2.The Licensing Foundation during 2007 was managed by
its Board comprised of E.B. (Ted) Cross, Ada Nielsen, Tanya
Moore, Dwight Olson, Richard Razgaitis, Art Rose, and James
Sobieraj, and assisted by Ken Schoppmann of the LES (USA &
Canada) office.

3. There is some potential confusion as to survey periods
and publications for these four Foundation surveys. The first
survey was taken in early 2004, published in les Nouvelles De-
cember 2004 (p. 139ff) for data (responses) corresponding to
the year 2003, Likewise the second and the third survey were
taken in early 2005 and 2006 and published in the December
2005 (p. 145ff) and the December 2006 (p. 233ff) issues of les
Nouvelles corresponding to the data periods 2004 and 2005,
respectively. The data reported here were taken in February
and March 2007, but respondents were asked to answers the
questions for 2006.

4. The term “company” is used as a generic reference to
an P asset owning entity, which was primarily represented by
corporate entities butincludes representationfrom universities,
research institutes, and government laboratories.

ing to perceived societal/environmental opposition
to certain underlying values of licensing such as the
right of an IP owner to protectand license, or not to
license, its IP. As for the 2004 and 2005 data, these
2006 data report a substantial concern.

The objective of the Foundation’s survey is as fol-
lows: provideanannual, synoptic perspective on key
statistics, events, and
trends in“the business
of licensing” that can
assist licensing profes-
sionals in understand-
ing and advancing the
business environment
in which they operate
and to which they con-
tribute,and canbe used
bythe public, academic
researchers, and gov-
ernment policyanalysts
to grasp theissues and
impacts of licensing business practices.

Since LES membership predominately reflects
technology licensing of patents, know how, trade
secrets, and copyrighted software—and relatively
under-represents licensing of trademarks and copy-
righted content, forexample—thelicensing industry
so characterized by these data is primarily about
technology licensing.

Sample and Survey Designs
Survey Administration

The survey was administered in the form of an
online questionnaire accessed via the Internet. Over
6300 members of the Licensing Executives Society
(U.S.A. and Canada), Inc. were invited in February
2007 to participate in the survey via several rounds
of e-mail from The Licensing Foundation. The Web
survey format was chosen to limit costs, maximize
accuracy, and to be minimally intrusive. This type of
surveyalsoallows for“dynamic”serving of questions
in response to users'input, minimizing the extent

InteCap, Inc. in 2004),

5.The discussion here was provided by Prof. lain Cockburn
of Boston University who, along with Prof, Ajay Agrawal of the

Univ. of Toronto were retained by The Licensing Foundationto .

assist in the development of the survey instruments, and col-
lecting and validating the data.
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Survey Results

® Richard Razgaitis, Senior
Advisor at CRA International
Inc.,, formerly Charles River
Associates (which acquired

President of the Licensing
Foundation. (2004-2007)
E-mail: rrazgaitis@crai.com
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to which respondents are presented with irrelevant
or redundant questions. When used for“closed” list-
based samples such as the LES membership mailing
list, Web surveys have been shown to perform as well
or better than traditional hardcopy mail-back survey
instruments. Separate versions of the survey were
administered to the approximately 3600 members
identified as technology creator/users and to the
approximately 2700 identified as being providers
of professional services (legal, consulting etc.). LES
members self-report, job title, company, professional
status, and industry affiliation; nonetheless there is
substantialscopeforerrorsinidentifyingrespondents
as “Technology Creator/User” versus “Professional
Services."The survey Web Site received more than
1200 hits with 613 respondents completing at least
one question on the Technology Creator/User Sur-
vey plus 344 on the Professional Services Survey.
Respondents were guaranteed anonymity,and no
recordslinking theiridentitytothe database of survey
questionnaire responses have been retained.
Response Rate

This paper reports results for the Technology Cre-
ator/User Survey. Of the 800+ visits to the survey
Web Site, 613 respondents completed at least one
question. After eliminating records for respondents
whoappeartohavemovedthroughthequestionnaire
withoutanswering more thanahandful of questions,
the final sample contains 524 usable records.

While not all respondents answered all questions,
response rates to specific questions were generally
high, generally greater than 80 percent of the total
number of respondents. Note that because the sur-
vey questionnaire “branched” at various points to
ensure that respondents were only presented with
relevant questions, the denominator for calculating
response rates is not always 524. For example, of the
total set of responses analyzed, only 325 out of 524
were presented with questions about in-licensing
after answering “Yes”to Q32—"Is your organization
involved in any in-licensing agreements?”

The degree to which the results presented here
can be considered statistically representative of all
technology licensing activity in North America is dif-
ficult to assess. It is important to note that the LES
membership list is a “convenience” sample, not a
randomizedquotabasedorstratifiedsampledesigned
to be statistically representative of an underlying
population. “Frame bias”i.e. unrepresentativeness
of the LES membership list compared to the popula-
tion of all licensing professionals is unlikely to be a
significant problem, unless there are large numbers
of people engaged in technology licensing who are
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not members of LES, and who differ systematically
from those who are."Response bias,"i.e. systematic
differencesbetweenthemembersinthe samplewho
choosetorespond and those who do not, is not pos-
sible to assess fully. The distribution of respondents
acrossindustry sectorsapproximatesthe distribution
inthe entire mailing list, with some over-representa-
tion of the Healthcare and University/Government
sectors. However since we lack information about
other characteristics of non-respondents, such as the
size of theirorganization, itis not possible to evaluate
potential bias arising from different response rates
across, e.g., large versus small entities.

Though524responsesfromasample frame of 3600
may seem low, it is in line with similar voluntary sur-
veysthattypically havea 10-30 percentresponserate.
Note thatbecause LES membershipisindividual, not
corporate, asingle organization can appear multiple
times in the mailing list. The LES members identified
asbelongingtotheTechnologyCreator/ Usercategory
comefromlessthan 1200distinct organizations, with
feworganizationsgenerating multiple responses. We
therefore achieved coverage of about 40 percent of
thetotal number of Technology Creator/User organi-
zations represented in the LES membership.¢

The following sections of this report tabulate re-
sponses to the Technology Creator/User survey.

Throughout, percentages may notadd to 100 due
torounding. Forquestions posed in“tabular"format,
ifarespondentanswered any of the questions in the
table, any missing responses to other questions in
that table are interpreted as “N/A” or “Don’t know”
as appropriate.

Demographics/Background of Respondents

We asked a series of questions about the back-
ground, experience, andindustry/licensing structure
of the respondents:

1.Thedominant“primary background/trainingout-
side the license field"was“science or engineering”
with 62 percent of the responses. The next largest
response was“general management,’ 18 percent,
followed by“legal”at 15 percent, and “other”at 6
percent.Therelativelyfewlegallytrained responses
may be surprising: it was even less than those
withageneral business management background
(presumably undergrad business majors, perhaps
followed by MBAs), and only one-fourth of those
with science/engineering backgrounds. This result
is notinconsistent with LES membership, as these

6.The figure is approximate since individual members do not
always identify their organization to LES,



data are for the Technology Creator/Users, which
doesnotincludeservice providers such as outside
law firms.

2.The most-frequently cited licensing experience
levelwas 5 to 10years (30 percent), closely followed
by 10to 20 years (29 percent). 31 percent reported
oneto 5 years, 5 percent less than one year,and 5
percentmorethan 20years.So,morethanone-third
(36 percent) had five years or less experience.

3. About two-thirds (65 percent) were responding
onbehalf ofa“corporatelicensing officereporting
for the entire company:The remainder responded
onbehalfofalicensing officewithinabusiness unit
or division (30 percent) or a stand-alone licensing
subsidiary (5 percent). The respondents were split
fairly evenly between being “senior most” (45
percent) and not senior most (56 percent). The
reported numberoflicensing professionalsin each
entity varied widely: 16 percent of respondents
were their entities’ sole licensing, professional,
39 percent of entities had two to five, and 34
percent had 5 to 25—so more than three-fourths
of thelicensing offices had less than 25 licensing
professionals—but 2 percentresponded that they
were part of 100+ licensing groups.

4. Healthcare was the dominantindustry (48 per-
cent), generally reflecting LES membership.When
asked where “most business”was done by their
respective entities 43 percent responded “U.S”
and 36 percent“Global.” About the same percent-
age had companies with less than 100 employees
(31 percent) as greater than 5,000 employees (35
percent). R&D spending showed a wide disparity
as well: 13 percent of those responding worked
for entities spending more than $1 billion peryear
on R&D, 30 percent between $1 and 20 million,
and 8 percent less than $1 million.

Relative Importance of Various Forms of IP

One of the repeat questions in 2006 was the rela-
tive importance of various forms of IP in creating
competitive advantage. 83 percent of the responses
gave patents the highest rating, “extremely impor-
tant,'with only 11 percent saying that patents were
“moderatelyimportant,'andalmostnoresponsesfor
“slightly important”(3 percent) and“notimportant”
(1 percent).

The next most important IP form was “know
how” which scored, respectively: 46 percent, 34,
13,4, and 4 (from extremely important to not ap-
plicable). Know how was scored more highly than
“trade secrets,"whose corresponding scores were;
31 percent, 25, 18, 12, and 14. The most frequent
responsefortrademarks and copyrights was“slightly

important”at 34 and 33 percent, respectively; Only
17 percentand 13 percentranked these as extremely
important, which was less than those who ranked
themas notimportant (18 percentand 21 percent,
trademarks and copyrights, respectively).

Itis interesting to compare the year-over-year re-
sults. The responses were similar for the top three
IPforms, which wereranked as extremelyimportant:
patents, 83 percent (2006) vs. 80 percent (2005);
know how, 46 percent vs. 50 percent; trade secrets,
32 percentvs. 34 percent. These differences are so
small that they could reflect statistical variation; if
they are reflecting a real change, it suggests that
the perspective in February 2007 looking back on
calendar year 2006 is that patents were held to be
more important and both know how and trade se-
crets lessimportant than the responses a year prior.
(It will be interesting to see what effect the recent
court decisions on patent matters will have on next
year's survey results).

Dealmaking

One of the areas of high importance to licensing
professionalsis the use of IP as the basis of licensing
transactions. After all, the first letter in “LES” is all
about dealmaking around and with IP. During these
fouryears of surveying, we have asked many differ-
ent questions to get at key issues from beginning
to end of the business process of IP dealmaking:
(1) motivations for creating IP in the first place, (2)
dealmaking preparations/impediments, (3) negotia-
tions and deal breakdown, (4) dealmaking remorse,
and, (5) deal demise.

(1) Motivations for Creating IP. In this cur-
rent 2006 survey we repeated questions from
the 2005 Survey about motivations. Those most
frequently cited as “extremely important” were
as follows. Two motivations essentially tied for
highest response: generate licensing revenue (43
percentofrespondents) and realize higher returns
on proprietary products (42 percent). Next most
frequently cited were use as a basis for strategic
partnerships/JVs (39 percent), manage litigation
risk (38 percent), prevent/slow down imitation of
technology orproducts (34 percent), and improve
bargainingstrengthinnegotiationsordisputes (32
percent). The following three motivations were
found to be lessimportant, most-frequently cited
as“moderately important:”signal capabilities to
inventors/partners/customers/ prospective em-
ployees (33 percent),improve bargaining strength
in other business negotiations with customers of
suppliers (29 percent), and make life difficult for
competitors (e.g.by blocking theirtechnology de-
velopment, raising their R&D costs) (28 percent).
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Unlikethedatafortherelativeimportance ofvar-
iousforms of P, thedistribution of these responses
was relatively flat. For the six “extremely impor-
tant”motivations cited above, there were notably
frequent responses for “moderately important”
(ranging from 22 percent to 30 percent), “slightly
important”(11 percent to 24 percent), and even
to"notimportant”(7 percent to 18 percent). This
suggests that there is a much great dispersion as
to motivations than as to importance of the IP
so generated. The above 2006 data are generally
consistent with that obtained for 2005. The two
motivations from the 2005 survey that received
more than 40 percent responses for “extremely
important”were likewise realize higher margins
on proprietary products (44 percent)and generate
licensing revenue (40 percent), with almostidenti-
cal percentages as in the current data.

Patent litigation is highly newsworthy; this is
enabled by its public nature, the large financial
claims made, and (perhaps) because we have an
innate interestin observing gladiators in combat.
Yet, when we asked—in the past 12 months,
about what percentage of your organization’s
licensing activities were motivated by settling or
avoidinglitigation,as opposedto being motivated
by a business opportunity?—the responses were
heavily weighted away from litigation: 37 percent
responded“0 percent of the time;”29 percent said
1-5 percentofthetime, and 18 percent said 5to 25
percent of the time. Only 3.9 percent responded
for any of the categories above 50 percent of the
time. These 2006 data exhibited somewhat lower
percentages as totime spent on litigation matters
than we obtained in 2005, when only 7 percent
responded “0 percent of the time,'39 percent said
1-5 percent, 24 percent said 5-25 percent,and 8.7
percentresponded in one of the greater than 50
percent of the time categories. The difference in
response for the“0 percent of the time”category,
37 percent in 2006 vs. 7 percent in 2005, seems
pretty dramatic.

A closely related issue is the subject of “trolls.
Although it has become a term of art, the word
is freighted with unsavory dangers; no children’s
bookis likely to be entitled"Happiness is a Warm
Troll."To avoid as much as possible coloring the
response, we provided an extended definition (for
purposes of the survey)” and asked, “the impact of
trolls on your organization has been?”67 percent
oftheresponsesreplied limited (see previous foot-
note), 27 percent replied not applicable, and only
6 percentreplied substantial. Afollow up question
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was has your organization sought to mitigate the
risks posed by troll litigation by increasing effort
onanyoffourchoices.Thedominant responsewas
notapplicable:didnottake anyspecificaction—79
percent. Only 15 percent indicated that they had
been proactively archiving prior art relevant to
core technologies or key intellectual assets. Less
than 10 percentindicated any of: participating in
ajoint defense agreement (7 percent), filing one
or more re-examination requests on troll patents
(5 percent), or other (5 percent).

(2) Dealmaking Preparations. The 2006 Survey
asked aseries of questions relating to the effect of
“uncertainty”going into negotiations. The fivere-
sponsechoices throughoutthisseries of questions
were (1) could not estimate, (2) within 5 percent,
(3) within 25 percent, (4) within 100 percent, and
(5) within 300 percent. Think for amoment: what
would you predict the most-frequent response to
have been for every kind of uncertainty and every
survey segment (large and small companies, and
health / DICE / Industrial / Univ-Gov)? Answer:
everyone in every context appears to believe that
most of the time they knew “the answer” within
25 percent.®

When asked about uncertainty as to the date of
first significant sales, all six segments exhibited
the largest response for the “within 25 percent”
category ranging from alow of 31 percent (Univ/
Gov) toa high of 51 percent (DICE) expressed this
view. Total market uncertainty? 25 percent to 37
percent believed they knew the number within
25 percent.® Production costs? All but Univ/Gov
responded most often with the within 25 per-
centoption (response frequency ranging from 35
percentto 49 percent).” All segments responded

7. Entities that apparently exist solely to exploit a specific
piece of IP and have no product development, manufactur-
ing, or marketing capacity—have attracted much commentin
recent years. For some organizations, the threat of litigation by
“trolls"may have only alimited impact, requiring relatively little
management time andresources (analogoustothe background
level of “slip and fall” litigation faced by any business). For oth-
ers, the Impact may be substantial, consuming significant time
and resources, and altering the strategic direction of business
(e.g., by declining otherwise attractive market opportunities,
decreasing investment, redirecting R&D efforts, relocating
operations, etc.).

8. Could this be another manifestation of a“25 Percent Rule?”

9. One exception: The Univ/Gov sector responded most
frequently (32 percent) for knowing the potential within 100
percent, and 25 percent for within 25 percent.

10. Univ/Gov responded 18 percent; its most frequent re-
sponse was 29 percent for within 100 percent, followed closely
by could not estimate at 26 percent.



to within 25 percent for the probability of meet-
ing technical milestones (frequency of response
ranged from 33 percent for DICE to 47 percent for
Health); we will return to this subject from a dif-
ferent perspective whenwe considerdealremorse
below. Also asked was their degree of uncertainty
in the other party’s BATNA: Best Alternative to a
Negotiated Agreement. Surprisingly, we received
basically the same within 25 percent answer as
the most frequent response (ranging from 22
percent for Univ/Gov to 37 percent for Industrial).
However, there were relatively high frequency
responses for this BATNA uncertainty question
expressed by could not estimate (11 percent to 27
percent).The respondents were then asked about
the sources of such uncertainties. These data are
shown in Fig. 1 below.

Noonefactorwascited most often as”extremely
important,’but shown by the bold font are all the
factors that received more than 50 percent of the
responses as being either“extremely important”
or “moderately important.” The highest scor-
ing factor was absence of reliable market data at
any cost (combined 70 percent“extremely” and

“moderately”important—substantiallymorethan
the 55 percent received by the next most cited
factor). Shown in the shaded boxes are the most
frequently cited categories.

(3) Negotiations and Deal Breakdown. Last
year’s survey focused on this area.

(4) Deal Remorse (regret). Last year’s survey
identified, among other things, that the most
frequent issues, with the benefit of hindsight,
that the respondent would now restructure were
businessand technical milestones (44 percentand
40 percent of responses, respectively) and field
of use restrictions (43 percent of responses). We
used this insight to ask questions below relating
to deal demise.

(5) Deal Demise. This year we focused on the
failure of deals already done, either by some form
of unwinding or amending of the agreement, or
formal disputes. On series of questions asked the
following: What fraction of the following types of
deals are likely to‘go bad'in the sense of requiring
substantial renegotiation, ending up in arbitra-
tion/litigation, or being effectively abandoned by
one or more of the parties involved? The choices

Not Mildly Moderately Extremely Moderately
important important important important +
Extremely
o ; important

(b) Absence of reliable market data 7% 17% 42% 28% 70%
(atany cost)

(i) Overall limitations on our inter-

nal ability to do the needed level of 10% 26% 40% 15% 55%
opportunity analysis

(@ Ins.ufﬁ'cler)t internal marketing 8% 13% ) 37% 17% 549
experience/capacity

(g) Absence of ANY useful data on 1% 28% 30% 21% 51%
comparable deals

(a) M.arket data too expensive to 15% | 29% 33% 17% 50%
obtain

(d) Insufficient internal capabil- »

ity to evaluate/forecast technical 16% 29% 32% 15% 47%
progress ;

{f) Data on comparable deals is too

16% 31% 9 9

expensive/too difficult to obtain 6% 0 28% 18% 46%
)] Urjable to dfetermme other 9% 38% 34% 19% 46%
partysaltematives RN

(e) Insufﬁc:gnt prodqctlon experi- 19% 30% 27% 13% 40%
ence/capacity to assess costs .

December 2007

645



646

given were: 0 percent, 1-5 percent, 5-25 percent,
25-50 percent, 50-75 percent, 75-99 percent, and
100 percent.

The first of this series of questions asked about
agreements with small enterprises (< 500 em-
ployees). The most frequent response was that
5-25 percent of such deals had “gone bad;" the
individual sectorfrequencyresponses for thislevel
of deal demise ranged from 26 percent for DICE
to 35 percent for both Health and Univ/Gov. We
then asked the same question butfor agreements
with large enterprises. We received essentially the
same answer: 5-25 percent of deals was the most
frequent answer (ranging from 26 percent for
DICE to 35 percent for Univ/Gov). One might have
expected a difference, given how different large
and small companies are in many respects. Butin
terms of deal demise, the data were very similar.
Wealsoaskedaboutagreementswith startups {pri-
vatelyfundedfirmsthatdonotyethavesubstantial
revenues). Here there was exhibited a slight shift
to more frequent concerns, but the effect was
modest: the most frequent response was again
5-25 percent (but with generally less frequent
responses than forlarge or small companies, rang-
ing from 12 percent for Industrial to 31 percent
for Health), with the 25-50 percent of deals“gone
bad” being almost as frequently cited (ranging
from 13 percent to 25 percent for the various seg-
ments), and about one-fourth responding with a
frequency of greaterthan 50 percent (rangingfrom
15 percent Industrial to 29 percent Univ/Gov, with
22 percent for “All” respondents). The next two
deal contexts, companies outside North America
1 when two or more parties are involved exhibited
similar results: again the most frequent response
was 5-25 percent, ranging from 24 percent to 35
percentofrespondents foroutside North America
and 12 percent to 28 percent for involving two or
more parties. Only when asked for deal demise
in cross license agreements and agreements with
non-profits suchasuniversitiesorgovernmentlabs
did a different category draw the most frequent
responses: for cross license agreements the most
frequentresponse categorywas 1-5 percent(rang-
ing from 9 percent to 28 percent), with less than 5
percent indicating any category for 50 percent or
greater of all such deals, and likewise 1-5 percent
for non-profits (ranging from 23 percent to 30
percent), with less than 10 percent indicating any
category for greater than 50 percent of all deals
{except Industrial, which responded 15 percent).

These data are summarized for “ali"responsesin
Fig. 2 below. Shown intherightmost columnisthe

les Nouvelles

sumofall theresponsesindicating greater than 50
percent of the corresponding type of transactions
are likely to “go bad.” Agreements with startups
had the highest such percentage (22 percent), fol-
lowed by agreements with twoormore parties (14
percent). Large and small companies had similar
results (11 percent and 10 percent, respectively),
andtheremainingtransactiontypes—non-profits,
entities outside North America, and cross license
agreements—all exhibited less than 10 percent
indicating that a likely of greater than 50 percent
of such agreements “going bad.’

Next, we asked with the benefit of hindsight,
could this[thedeals'gone badThave been avoided
[not'gonebad’] by structuring the deal differently?
The results are shown below in Fig. 3.

The mostfrequentresponse has todo with mile-
stones, where morethan 50percentresponded, far
largerthanany other category offered. Responses
relating to deal scope, such as field-of-use restric-
tions and degree of exclusivity exhibited the next
highest response rate (41 and 35 percent), closely
followed by fee structure and paymentamounts
(34 and 31 percent). Essentially one-quarter (24
percent) of the responsesindicated that problems
couldnothavebeenavoidedunderanyfeasibledeal
terms. Although such response rate (24 percent)
is lower than all but three categories (grant backs,
MFN, and reach-through), it seems to be a nota-
bly high frequency. This may relate to responses
to questions asked in earlier year's surveys that
indicated a widespread belief that IP dealmaking
is more complex than other kinds of comparable
dollar deals (such as the sale of a physical asset),
suggesting that not only is IP dealmaking more
difficultin the first place, the road after the deal
is not an easy one either.

In looking behind the overall responses of
Fig. 3, we can see some segment differences.
Large vs. small companies disagreed on several
ofthe categories. Large companies (compared to
small)ranked technicalandbusiness milestones 13
and 8 percentage points more important, respec-
tively, than did small, as did large companies for
terms of use and problems could not be avoided
(by 8 and 7 points, respectively). One the other
hand, large companies cited less frequently than
smallcompaniesgrantbackprovisionsandpayment
amounts (by 10 and 12 points, respectively).

DICE differed the most of any segment from all
respondents in most of the response categories.
DICE more frequently cited paymentamounts (16
points),duration ofagreement(11 points),andtoa



ed by.c

_ v v 0% | 1-5% | 5-25% | 25-50% | 50-75% | 75-99% | 100% | >50%
(a) Agreements with small enterprises 3% 17% 34% 20% 9% 2% 11%
(<500 employees)
(b) Ag(eements with large enterprises - 2% 27% 31% 16% 8% 2% 10%
(>500 employees)
(c) Agreements with start-ups (privately 3% 9% 24% 20% 14% 8% 0.2% 22%
funded firms that do not yet have sub-
stantial revenues)
() Agreements with entities located 3% 18% | 30% | 13% 4% 1% 0.2% 6%
outside North America
()] Agréeménts involving more than two 3% 14% 20% 16% 11% 2% 1% 14%
parties .
(d) Agreements with non-profits such as 7% 26% 23% 9% 6% 1% 0.2% 7% .
universities or govt labs
'(£) Cross license agreements 6% | 20% | 14% | 7% 2% 1% 3%

{e) Technical milestones?

(f) Business milestones?

{a) Fleld of use restrictions?

(c) Degree of exclusivity?

() Payment structure (e.g. balance between upfront fees

vs, running royaity)?

{}) Payment amounts (e.g. royalty rate or amount of

upfront fees)?

(k) Terms of use?

() Problems could not have been avoided under any

feasible deal terms

(b) Duration of agreement?

(g) Grant-back provisions?

{h) Reach-through provisions?

{d) Most-favored-nation (MFN} provisions?

30% 40%

50%
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lesser extent MFN (6 points). DICE less frequently
cited technical milestones (18 points), degree of
exclusivity (13 points), field of use restrictions (10
points), and terms of use (9 points). These differ-
ences are likely explained by the DICE industry
doing more non-exclusive licensing.

Finally, the differences between Industrial and
All, and between Univ/Gov and All were quite
similar. Both putmore emphasis on business mile-
stones (11 points more for Industrial compared to
All, and 16 points for Univ/Gov compared to all),
ontechnical milestones (6 points difference, and

* 7 points difference, respectively), could not have

been avoided (13 and 7, respectively), and pay-
ment structure (6 and 7, respectlvely) lndustrlal

put 14 points less emphasis on paymentamounts
compared to All.

Next we asked the three most common reasons
why deals done end upin serious disputes.’" The
results are shown in Fig. 4 below.

Note that unlike the previous questions, we
permitted only three responses. The clear'winner’
(perhaps’loser'would be a better term) is one or
more parties has revised its business strategy with
nearly two-thirds of the responses (63 percent).
Note that this is closely related to several other
responses:oneormoreofthepartiesis not putting
their best effort (45 percent), change of control (27
percent), and departure of a deal champion (27
percent) Itis Ilkely that any one of these latter

& three responses is
at least partially the
cause of the revised
business strategy.
New information

about the technol-

(d) One or more parties has revised business strategy

ogy(38percent)and

market (29 percent)

(g) One or more parties Is not putting their best effort Into
the product/technology

were also highly

cited, but these
were cited much

{b) New Information has emerged about the performance
of the technology

less frequently than

(e) One or more parties realize that they made some
serlous mistakes negotlating

(a) New information has emerged about the market
opportunity

(i} Change of control of une or more of the parties

{h} Departure of a deal champion

{c) One or more parties has much stronger IP position

(J} Too difficult to monitor/administer the deal

(f) One or more parties has revised Its view of the most
profitable licensing strategy (e.g. RAND vs,
exclusivity/high royalty rate)

(k} Qther

therevised business
strategy.Finally note
thatseriousmistakes
in negotiating re-
ceived more than
one-fourth of the
responses (29 per-
cent), as a reason
why deals done are
in serious disputes;
there were only
three factors cited
more frequently
than this (business
strategy, notputting
in best efforts, and
new technology in-
formation).

0% 10%

20%

The relative im-

30%  40% 50%  60% 70%
portance of nego-

11. A serious dispute implies that a conscious decision has

beenreached by your organizationthat someform of renegotia-
tion or arbitration/litigation is necessary.
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tiation mistakes is
furthernoted by the
results that 61 percent of the responses indicated
that a licensing deal in your organization has
become the subject of a serious dispute in the
last year. The (relative) good news here is that



the resolution is primarily by means of renegotia-
tion: the most frequent responses (23 percent)
indicated that 50-75 percent and 23 percent that
75-99 percent of such agreements were or will be
resolved through renegotiation compared to the
most frequent response of 5-25 percent of the
agreements being terminated, or 1-5 percent of
the deals will be resolved by litigation, and least
of allarbitration (a combined 56 percentindicated
that arbitration was used onless than 5 percent of
all such agreements).

Dealmaking Best Practices

The survey asked fill-in-the-blank questions for
the three best and three worst practices before,
during, and after the deal. Summarized here are the
data obtained from the professional service provid-
ers (all the previous data in this article were from
the technology owners/creators). It is believed that
because such service providers are not themselves
the owners of the IP being dealt, and may see many
differentkinds of deals because of the nature of their
practice, could provide a better perspective on such
best (or worst) practices.

1. Before the Deal. The predominant best prac-
tice observation can be summarized by do your
homework. This was expressed by more than 100
phrases containing words like know, understand,
research,duediligence, study, analyze, prepare, plan,
identify, evaluate, develop, estimate, assess, define
For example, 18 responses began with the word
identify(ing), 26 with know(ing)/knowledge, 8 with
prepare/preparation, 13 with research(ing), 34 with
understand(ing). As might be expected, therewas a
variety of things that were identified as the object
oftoknow/understand/etc.Althoughthemarketwas
the most frequent word mentioned in this context
probably followed by valuation, the span of things
do homework on-was deep and wide: key decision
makers, goals,walkaways,otherparty’s needs, patent
position, competitors, [P strengths, BATNA,

It should also be noted that there was frequent
response of people issues: build a project team,
“courtesy winsin the long, run, no matter how pain-
ful the interaction,’ face to face meetings, being
flexible/creative, and the like.

Worst practices were in many ways the best
practices turned upside down: no preparation and
poor people skills. Common words that captured
such lack of preparedness were assume(ing), cur-
sory, ignorant(ance), unaware, sloppy, unclear.One
response captured such unpreparedness as follows:
“’make me an offer’' (no preparation).” On people

matters, words used werearrogance, badfaith, close
minded, bluff, shoot from the hip.

2. During Negotiation (Dealmaking). Many
of the responses captured the best practice idea
of being whoily sentient, most often expressed by
listening, but also including other forms of obser-
vation (body language). People issues were even
moreimportant here:be courteous, ethical, flexible,
polite, respectful, patient, positive, discuss/don’t
argue, honesty, humor, open(ness). These practices
relate to another common observation regarding
the practice of flexibility, which may again point to
he greater complexity of IP dealmaking than other
kinds of business negotiations.

The worst practices included many references
to assume (reflecting here perhaps more a lack of
listeningratherthanas abovealack of preparation).
Otherworst practicesincludeddirty little tricks, bait
and switch, arguing, bullying, changing people on
the negotiating teams, changing terms, delay, ego,
getting insulted (“it isn’t personal, stay positive”),
nickel and diming.

3. After the Deal. The most common best prac-
tice centered on communicating(ion). Among the
terms and phrases used in this regard were various
forms of follow-up, maintain(ing), monitor(ing),
manage(ing), staying connected.

Forthe worst practices, characteristic words used
were complacency, assume(ing), failure to (follow-
up, communicate, etc). On the people side, there
was two particularly poignant pieces of advice of
behaviors to avoid: continued antagonism, and it’s
opposite, crying over spilled milk—human feelings
alltoo easily experienced from dealmaking that had
limited degrees of freedom for one of the parties.

Anti-IP Environment?

IPandlicensingissuesarebeingregularlyreported
on by various business and even popular news
sources. RIAA lawsuits regarding music downloads,
such lawsuits now numbering more than 20,000,
grandmothers included, is a regular news item for
which popular opinion seems to be on the side of
grandmothers rather than RIAA. The“open source
movement”has, at times, an anti-IP tenor.The prices
of pharmaceuticals, especially duringelectionyears,
regularly leads to discourse about why U.S. citizens
cannot acquire drugs at prices paid by citizens of
countries who do not have or do not enforce drug
patents. So, we again asked a question relating to
perceptions of an anti-IP environment, specifically:
Some argue that {P-protected product should be
made available at prices below those for which they
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areactuallylicensed or sold. Others argue that there
should be no IP protection at all. Still others believe
that some form of compulsory licensing should be
available under certain conditions. To what extent
doyou seetheseforcesasbeingacause forconcern
with respect to you business?

The results from this question are shown in
Fig. 5 below from the responses for the IP own-
ers/creators.

The top row of data were for all respondents with
respect to their current perceptions; the top row of
the bottom box is for their current perceptions of
how they would have answered the question three
years ago. 61 percent of the responses indicated
“strong” or “moderate cause for concern” today,
whereas their present belief of their prior (three-ago)
perceptions would havebeen61 percent having“no”
or“slight cause for concern."Further, itis interesting
to note that the responses almost exactly moveupa
concerncategorygoingfromthreeyearsagototoday,
namely: 25 percent of theresponses believed at the
time of this survey that their perception three years
agowould have been“moderate concern,’buttoday
its 26 percent as “strong” concern; three years ago

36 percent believed (they would have believed)it
was“slight,"today it'’s 35 percent“moderate;”three
years ago it was 25 percent“no cause for concern,’
today it 23 percent “slight.” Below the “All” data
rows are shown the responses for the segments.
Although one can note some variation, Health for
instance exhibitsa higher level of concern, butevery
segment showed 50 percent or greater response
for moderate + strong concern at the time of the
survey, ranging from a low of 50 percenttoa high
of 69 percent.

Thesedataarequite similarto the resultsreported
last year where 60 percent expressed “moderate”
plus“strong” concern, whereas there then assess-
mentof three years prior was 59 percent combined
“no” and “slight cause for concern” 5o, year-
over-year there does not appear tobea changein
perceptions, but a confirmation of the same level
of concern.

Those of us in LES have a deep appreciation for
theimportance of IP and the ability tolicense rights
to IP in fair, and creative ways, and the importance
of such outcomes in fostering, and rewarding, in-
novation.The cu

i

T "

My

assessment All 16% 23% 35% 26% 61%
today

Large 16% 23% 38% 23% 61%

Small 17% 22% 31% 29% 61%

DICE 23% 27% 37% 13% 50%

HEALTH 1% 20% 34% 35% 69%

INDUSTRIAL 30% 20% 34% 16% 50%

UNIV/GOV 17% 26% 37% 20% 57%
My

assessment Al 25% 36% 25% 13% 39%
3 years ago

Large 25% 37% 26% 12% 38%

Small 25% 36% 25% 15% 40%

DICE 33% 38% 21% 8% 0%

HEALTH 19% 37% 28% 17% 45%

INDUSTRIAL 40% 28% 21% 1% 32%

UNV/GOV | 27% 39% 24% 1%  34%

les Nouvelles



takes place, however, is not entirely sym patheticto
such perspective.

Future Plans

The Licensing Foundationis planning to conduct
its 5th Annual Survey early in 2007. The responses
of LES members to these surveys has been gratify-
ing and, we hope, provided useful insights to us all.
We believe the utility of such data and analysis will
increase as the survey continues to improve and
developafurther history.Thatwill only happen with
the continued thoughtful responses of the LES (USA
& Canada) members.
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U.S./Canadian Licensing In 2005-Survey Results

By Richard Razgaitis*

Initial Results of Survey Conducted in February/
March 2006 by the Licensing Foundation of LES (USA
& Canada) on behalf of the Licensing Foundation.

Abstract And Summary Of Findings

he data reported here are from the third an-
nual survey of “the licensing industry” of
the United States and Canada taken by the
Licensing Foundation in cooperation with LES (USA
& Canada). The ambitious reference to “the licens-
ing industry” is however confined to the perspec-
tive provided by the membership of LES (USA &
Canada) who responded to faxed and emailed re-
quests for participation in this project. The data
obtained primarily in March 2006 were for the
period 2005.°

Two related but distinct survey questionnaires
were used, one for IPasset owners (buyers or sellers,
licensors or licensees), and one for service providers
such as outside law firms and consultants. The data
obtained from IP asset owners is presented here in
six segments: large and small companies,* based on
the number of company’s employees—greater or
less than 500, and by four industry groups: Health,
DICE (Digital Information Computers Electronics),
Industrial, and University/Government.

For the second year we included two questions
relating to perceived societal/environmental oppo-
sition to certain underlying values of licensing such
as the right of an IP owner to protect and license,
or not to license, its IP. As for the 2004 data, these

1. The Licensing Foundation is a wholly-owned 501¢3 sub-
sidiary of LES (USA & Canada). Additional information on the
Foundation is available at: www.licensingfoundation.org.

2. The Licensing Foundation during 2006 was managed by
its Board comprised of E.B. (Ted) Cross, Ada Nielsen, Patrick
O'Rellley, Richard Razgaitis, James Sobieraj, and Art Rose, and as-
sisted by Ken Schoppmann of the LES {USA & Canada) office.

3. There is some potential confusion as to survey periods and
publications for these three Foundation surveys. The first survey
was taken in early 2004, published in les Nouvelles December
2004 (p. 1391f) for data (responses) corresponding to the year
2003, Likewise the second and now the third survey were taken
in early 2005 and 2006 and published in the December 2005 (p.
145ff) and now the 2006 issue of les Nouvelles corresponding
to the data periods 2004 and 2005, respectively.

4. The term “company” is used as a generic reference to
an IP asset owning entity, which was primarily represented by
corporate entities but includes representation from universities,
research institutes, and government laboratories.

2005 data report a substantial concern, and one
that appears to be growing by comparison of year-
over-year responses.

The Foundation will continue its annual state of
the licensing industry in 2007 (for the year 2006),
and will again request members of LES (USA & Can-
adaj to participate.

Introduction

Understanding what is here termed “the licensing
industry” is both a chal-

lenging anCIi important as-  *Richard Razgaitis is
signment. Its importance .

derives from the vastly Sendor A'dwsor at CRA
increasing importance of ~ /nfernational Inc.,

IP itself, roughly synony-
mous with the account-
ing category of intan-
gible assets, as an asset
category in a company’s
balance sheet. It is widely
recognized that in just a
“patent lifetime” (e.g.,
20 years), such balance
sheets have been transformed from predominately
tangible assets such as plants (factories), property
(land), and equipment (so-called PPE), and other
tangible assets such as cash and receivables, to
being dominated by intangible assets. Estimates
of the shift in relative importance of intangible
assets using, for instance the S&P 500% index,
suggests that tangible assets were about 70 per-
cent of total assets just 20 years ago but today it
is intangible assets that are about 70 percent of
total assets. So, in just one patent lifetime, tangi-
ble and intangible assets have switched positions
in terms of relative importance.s

Jormerly Charles River
InteCap, Inc. in 2004),

Licensing Foundation.

5. The reference to “switch positions” does not mean to sug-
gest that Company A in 1985 had (roughly) 70 percent of its
assets in tangible form and in 2005 its assets were instead 70
percent intangible, Although such a transformation is perhaps
possible, the primary cause of such dramatic shift in relative
percentages is the shift from 1985 to 2005 in the kinds of com-
panies present today in our economy, and the various indices of
our economy, and their respective valuations. Companies such
as Microsoft, Cisco, eBay, Amazon, and all manner of pharma-
ceutical and biotech companies, and even companies such as
WalMart exhibit in 2005 high market valuations and significant
relative percentages of intangible assets.

December 20006
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Although the term “knowledge economy” is often
used in broader contexts than balance sheet con-
siderations, there is clearly a connection between
the term and intangible assets/IP such that being a
knowledge economy is manifest at least in part by
existence of substantial IP assets.

An obvious value of intangible assets and IP is
how it provides competitive advantage to its owner,
as reflected in revenues, earnings, and other perfor-
mance metrics such as revenue per employee or re-
turn on investment. Another value of such IP assets
is as a source of trade through licensing (including
assignment, or sale, of such rights), a subject dear
to the readers of this journal and the membership
of LES. The challenge faced by anyone seeking to
understand the scope and importance of such trade
value of IP assets is the difficulty of finding data on
this “industry of licensing.”

To this end, the Licensing Foundation has un-
dertaken these annual surveys as an initial, small
step to provide some further understanding of the
licensing industry. Specifically, the objective of the
Foundation’s survey is as follows: provide an an-
nual, synoptic perspective on key statistics, events,
and trends in “the business of licensing” that can
assist licensing professionals in understanding and
advancing the business environment in which they
operate and to which they contribute, and can be
used by the public, academic researchers, and gov-
ernment policy analysts to grasp the issues and im-
pacts of licensing business practices.

The data obtained by the Foundation’s survey
were derived by individual responses by some
1,000 LES (USA & Canada) members using an on-
line survey instrument. Most of the data were col-
lected in March 2006 for the calendar year 2005.
Since such LES membership predominately reflects
technology licensing of patents, know how, trade
secrets, and copyrighted software—and relatively
under-represents licensing of trademarks and copy-
righted content, for example-the licensing indus-
try so characterized by these data is primarily about
technology licensing.

Survey Administration’

The survey was administered in the form of an
online questionnaire accessed via the Internet.
Over 6300 members of the Licensing Executives

6. It should be acknowledged that the Association of Univer-
sity Technology Managers, AUTM, has for more than 10 years
published extensive data on the patenting and licensing activi-
ties of an important segment of the licensing industry, namely
universities and research institutes.

les Nouvelles

Society (U.S.A. & Canada), InC. were invited in
March 2006 to participate in the survey via several
rounds of email from the Licensing Foundation. The
web survey format was chosen to limit costs, maxi-
mize accuracy, and to be minimally intrusive. This
type of survey also allows for “dynamic” serving of
questions in response to users’ input, minimizing
the extent to which respondents are presented with
irrelevant or redundant questions. When used for
“closed” list-based samples such as the LES mem-
bership mailing list, web surveys have been shown
to perform as well or better than traditional hard-
copy mail-back survey instruments.

Separate versions of the survey were administered
to the approximately 3,600 members identified as
technology creator/users and to the approximately
2,700 identified as being providers of professional
services (legal, consulting etc.)® The survey web
site received more than 1,200 “hits” with 588 re-
spondents completing at least one question on the
Technology Creator/User Survey and 344 on the
Professional Services Survey. Respondents were
guaranteed anonymity, and no records linking their
identity to the database of survey questionnaire re-
sponses have been retained.

Representativeness of sample

The degree to which the results presented here
can be considered statistically representative of all
technology licensing activity in the U.S. and Canada
is difficult to assess. It is important to note that the
LES membership list is a “convenience” sample,
not a randomized quota-based or stratified sample
designed to be statistically representative of an un-
derlying population. However “frame bias” i.e. un-
representativeness of the LES membership list com-
pared to the population of all licensing professionals
is unlikely to be a significant problem, unless there
are large numbers of people engaged in technology
licensing who are not members of LES, and who dif-
fer systematically from those who are.

“Response bias,” i.e. systematic differences be-

7. The discussion here was provided by Prof. lain Cockburn of
Boston University who, along with Prof, Ajay Agrawal of the Univ,
of Toronto were retained by the Licensing Foundation to assist
in the development of the survey instruments, and collecting
and validating the data.

8. LES members self-report, job title, company, professional
status, and industry affiliation. However there is scope for errors
in identifying “Technology Creator/User” versus “Professional
Services." Approximately 1% of entries in the database were
reclassified based on the name of their organization {e.g. “IP Valu-
ation Associates LLP” unlikely to be a technology creator/user.)



tween the members in the sample who choose to
respond and those who do not, is not possible to as-
sess fully. The distribution of respondents across in-
dustry sectors approximates the distribution in the
entire mailing list, with some over-representation
of the Health and University/Government sectors.
However since we lack information about other
characteristics of non-respondents, such as the size
of their organization, it is not possible to evaluate
potential bias arising from different response rates
across, e.g., large versus small entities.

Response Rate
Technology Creator/User Survey

Of the more than 800 visits to the web site for
this version of the survey, 588 respondents com-
pleted at least one question. After eliminating re-
cords for respondents who appear to have moved
through the questionnaire without answering more
than a handful of questions, the final sample con-
tains 524 usable records.® Of these, 502 answered
most, or all, of the questions.

Response rates to specific questions were gener-
ally high, generally greater than 80 percent. Note
that because the survey questionnaire “branched”
at various points to ensure that respondents were
only presented with relevant questions, the denom-
inator for calculating response rates is not always
502. For example, of the total of 502 “core sample”
records analyzed, only a 188 were presented with
questions about “enforcement licensing” after an-
swering “Yes” to Q.16 (“In the past 12 months, has
your organization entered into any licensing agree-
ments in order to settle or avoid litigation, as op-
posed to being motivated by a business opportuni-
ty?), and 277 were presented with questions about
in-licensing after indicating that their organization
was engaged in this activity.

Though 524 responses from a sample frame of
3,600 (the estimated number of IP asset owning
companies) may seem low, it is in line with similar
voluntary surveys that typically have a 10-30 percent
response rate. Note that because LES membership
is individual, not corporate, a single organization
can appear multiple times in the mailing list. The
LES members identified as belonging to the Tech-
nology Creator/User category come from less than
1,200 distinct organizations, with only a handful of
organizations generating multiple responses. We

therefore achieved coverage of about 45 percent of
the total number of Technology Creator/User orga-
nizations represented in the LES membership. '

Professional Services Survey

Approximately 2,700 LES members fall in the
Professional Services category. About 10 percent
of these do not appear to be actively involved in Ii-
censing, for example because they are professional
staff recruiters. As with the Technology Creator/
User category, the number of distinct organiza-
tions represented in the database is much less than
2,700, but because a large fraction do not report
any organizational affiliation, it is very difficult to
distinguish between employees of a professional
firm and “sole proprietor” providers of profes-
sional services. Our best estimate is that about
800 distinct substantive professional firms are
represented in this mailing list, and at least 1,000
sole-proprietor (or equivalent) entities.

Of the 344 visits to the web site for this ver-
sion of the survey, 297 respondents completed at
least one question. After eliminating records for
respondents who appear to have moved through
the questionnaire without answering more than
a handful of questions, the final sample contains
258 usable records.

Because of the difficulty in identifying organiza-
tional affiliation of LES members who fall into the
Professional Services category, “coverage” of the
total number of entities represented in the LES
membership list is hard to assess, as is the repre-
sentativeness of this sample compared to the popu-
lation of professional services providers.

Demographics Of The Survey Respondants

The IP asset owners responded on behalf of {a) a
corporate licensing office, (b) a business unit/divi-
sion licensing office, or (c) a standalone subsidiary.
The average across all segments was 66 percent cor-
porate, 32 percent business unit, and 2 percent sub-
sidiary. The DICE (Digital Information Computing
Electronics) segment had the highest corporate and
subsidiary percentage: 78 percent corporate, 17 per-
cent division, and 6 percent subsidiary (which totals
above 100 percent because of rounding). The In-
dustrial segment exhibited the largest decentraliza-
tion: 61, 36, and 4 percent, respectively. Standalone
subsidiary percentages varied from a low of 0.4 per-
cent (Health) to a high of 5.6 percent (DICE), with,

9. 524 respondents worked through the first two sections of
the survey, but 20 then dropped out.

10. The figure is approximate since individual members do
not always identify their organization to LES.
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interestingly, a higher percentage for Small compa-
nies, 3.5 percent, than for Large, 1.3 percent (the
distinction is based on 500 employees).

Respondents were asked about the extent of
their personal involvement in licensing, choosing
between 0-1 years, 1-3, 3-5, 5-10, 10-20, and 20+.
Every experience level in every segment reported
not less than 3.6 percent for each experience level,
The percentage of respondents with less than one
year’s experience ranged from 4.5 percent {Health)
to 9.5 percent (Industrial); at the other extreme,
the range for 20+ years was 3.6 percent (Indus-
trial) to 13 percent (DICE). The mean value for all
segments was 9.5 years, ranging from a low of 7.5
years (Industrial) to 10.4 years (University/Govern-
ment, hereafter Univ./Gov't).

When asked whether they were “the most senior
individual in the licensing function” 45 percent
answered “yes.” There was relative little variation
across industry segments, with a low of 40 percent
for Univ./Gov’t, and a low of 48 percent for Health.
Perhaps not surprisingly, 40 percent of respondents
in large companies identified themselves as the
most senior licensing person, whereas 54 percent
did so for small companies.

The diversity of the licensing ‘fraternity’ is per-
haps made most evident by the responses to the
question on “what is your primary background out-
side the licensing field?” For the sample as a whole,
the breakdown was 57 percent science/engineer-
ing, 20 percent general management, 19 percent
legal, and 4 percent all other. As might be expected
Univ./Gov't had the highest science/engineering
percentages (62 percent, compared to 19 percent
for general management, 16 percent legal, and 4
percent other, respectively), but high science/engi-
neering percentages were also evident for Industri-
al (60, 18, 21, 1 percent, respectively) and Health
(56, 20, 18, 6 percent, respectively; and Health
had the largest percentage of “other,” perhaps re-
flecting medical backgrounds). DICE had the larg-
est legal representation, 26 percent, and general
management, 30 percent, so its distribution was
41 percent science/engineering, 30 percent man-
agement, 26 percent legal, and 4 percent other.
There was very little difference between Large
and Small companies.

These broad distributions in industry, company
size, organizational position, licensing experience
level, and education backgrounds helps explain the
range of interesting people one meets at LES events!
One of the great values of the ‘LES Campfire’ is the

les Nowvelles

experience from meeting, and learning from, people
in the many varied educational and career journeys
we have taken.

The raison(s) d'étre of IP

One of the recurring questions of licensing is why
does it occur? Does licensing represent a transac-
tional ‘stop loss’ event, wherein a company seeks
to get something for IP/technology it has developed
but is not using or using fully?” One question asked:
“How important are the following types of IP in cre-
ating competitive advantage for your organization?”
with choices of patents, trademarks, copyrights,
know-how, and trade secrets (where it was left to
the respondent to distinguish the latter two choices)
and four levels of response as to relative importance:
not important (scored 1), mildly (2), moderately (3},
or extremely (4). The mean for all segments was the
highest, 3.7." The next highest valued IP asset was
know how at 3.4, followed by trade secrets at 2.6,
trademarks 2.5, and copyrights 2.3. The relatively
lower percentages for trademarks and copyrights is
likely a reflection of the LES membership being less
representative of industries or business processes
where such forms of IP are valued and traded." It is
interesting that the respondents made a marked dis-
tinction between “know how” and “trade secrets,”
and ranked “know how” as more important (3.24
versus 2.6).

The distribution of scores for patents exhibited
a very narrow range from a low of 3.6 (DICE, In-
dustrial, and Univ./Gov’t) to a high of 3.8 (Health),
with no difference between Large and Small (3.7).
Only a tiny percentage scored patents as “not im-
portant:” varying from a maximum of 2.1 percent
(Univ./Gov't) down to 0.9 percent (Health). The
distribution of scores for “know how”, unlike “pat-
ents,” varied over a large relative range: Industrial
had the highest score, 3.7, followed by DICE (3.4),

11, Of course licensing occurs in other contexts, such as with
inventing organizations such as universities, research institutes,
and government labs, that by their innate purpose do not normally
enter commerce, and by companies who find themselves in need
of IP belonging to others to complement their R&D or provide
freedom to practice.

12. Resulting from a distribution of 80% “extremely important,”
13% moderately, 4% mildly, and 1% for not important.

13. Further, copyrights are viewed by LES respondents are
likely further underweighted in the area of content copyrights
[books, music, graphics, and such) as well as in the software
arena. Furthermore, respondents were expressly directed to NOT
include right-to-use software licenses in their responses, such as
shrink wrap and other software product licenses.



Health (3.3), and Univ./Gov’t (2.4). There was little
difference between Large and Small: 3.1 versus
3.3, which perhaps surprisingly suggests that small
companies place a higher value on know how,"

For “trade secrets” the high score was again In-
dustrial (3.5), followed in the same order by DICE
(3.2), Health (3.0), and Univ./Gov’t (1.1); Small
companies scored trade secrets more important
than Large, 2.7 versus 2.4, as they did for “know
how.” It is interesting that trade secrets scored
lower than know how in all six segments. Does this
reflect a more narrow interpretation of what con-
stitutes a trade secret, such as common reference
to the legend of the Coca Cola formula locked in a
vault for now more than 100 years? Or did survey
respondents understand know how more broadly,
for example as all the proprietary information/tech-
nology regardless-of the extent of codification? Or
only as- related business assets such as customer
lists, actual and prospective, suppliers/vendors,
channels of distribution, and business plans and pro-
cesses? Or, all of the above? Whatever constitutes
such know how in the minds of the respondents
only an average of 5 percent said that know-how
was “not important” and less than 14 percent said
it was “mildly important;” so more than 80 percent
ranked it as “moderately” or “extremely” important.
The corresponding percentages for “patents” was:
1.2 percent (not important), 3.9 percent (mildly),
and 95 percent (moderately or extremely).

The above responses were primarily in the con-
text of competitive advantage derived from IP for
an IP owner’s business. A distinguishing question
asked for the motivations that lead the respondent’s
company to develop such IP assets. Respondents
were asked to rate nine options each at same four
levels of importance (not important to extremely
important). The responses for the overall results
are shown in Exhibit 1. The two highest scoring
reasons (3.0) were (c) generate licensing revenue
and (e) use for strategic partnering and JV’s. The
higher scores for these two areas likely reflects the
perspective of LES ‘dealmakers’ as opposed to their
company’s CEO/CFO, who perhaps would have put

14. This may reflect lesser resources in developing an exten-
sive patent portfolio, or a more nascent patent estate, or even,
perhaps, a greater fear of the affordability of enforcing patents
against perceived infringers (and, so, maintaining more of its |P
in the form of know how}.

15. One of the long-term objectives of the Foundation’s
surveying is to acquire responses from other perspectives, such
as CEOs and CFQs.

the highest scores on (b), {d), and {f)."s The least
important reasons were (i) improve bargaining
strength in other business negotiations (2.3) and
(f) making life difficult for competitors {2.1). As
might be expected Small companies put a higher
importance on using IP as a basis for strategic part-
nering and JV's than Large companies: 3.2 versus
2.9; yet, both segments put a high importance on
this reason. Likewise, Small companies put a higher
emphasis on signaling capabilities (g), 3.0 {Smali)
versus 2.5 (Large), improving bargaining strength in
other business negotiations, (i) 2.6 (Small) versus
2.2 (Large), and (h) improving bargaining strength,
2.9 (Small) versus 2.6 (Large) Such data contradicts
the idea that the use of IP is more important to large
companies. Essentially all small companies aspire to
be large, and these data appear to support the idea
that IP is viewed to provide a greater advantage to
smaller companies in such pursuit.

Litigation arising from IP disputes, principally pat-
ents but also know how and trade secrets, is often
a newsworthy, one might say infamous, “licensing”
outcome of IP ownership. The survey asked four re-
lated questions to this issue of IP used for litigation.
The first such question asked whether in the previ-
ous year the respondent’s organization entered into
any licenses in order to settle or avoid litigation.
The overall majority answer was “no,” 62 percent,
meaning not any. However, the responses by seg-
ment varied widely: 73 percent of Small said “no”
compared to 55 percent of Large, 36 percent; DICE
had the lowest response of “no,” 76 percent, and
Univ./Gov’t had the highest, 76 percent. Clearly
litigation was a much more common event in the
DICE industry than Health (64 percent “no”) or
Industrial (51 percent “no”), which appears to cor-
relate with the earlier observation that the DICE
respondents had the highest percentage of legal
backgrounds.

A related litigation question asked for what per-
centage of licensing activity in the preceding year
resulted from the respondent’s company enforcing
its IP rights against another party. As above, the
mean response for all companies was low, namely
17 percent. However, here, Small companies re-

16. So this raises the ‘chicken and egg’ question: is the higher
frequency of litigation innate and thereby leads to the need for
more licensing officers with a legal background, or is the higher
percentage of such officers from a legal background causing a
higher frequency of litigation? This is left to the reader as an
unsolved mystery and point of contemplation.
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N/A Not

important
(a) Manage litigation risk i.e. de-
ter or avoid litigation or improve 710% 15.90%
settlement outcomes
{b) Realize higher margins on 12% 12.30%
proprietary products
{c) Generate licensing revenue 1.80% 7.70%
(d) Prevent or slow down imita-
tion of technology or products 9.70% | 18.70%
(e) Use as basis for strategic o 9
partnering and JVs 4.80% 4.20%
(f) Make life difficult for competi-
tors e.g. by blocking technology o
development, raising their R&D 16% 24.40%
costs
{g) Signal capabilities to inves-
tors, partners, customers, pro- 4.60% | 10.90%
spective employees etc.
(h) Improve bargaining strength
in negotiations or disputes over 5.80% 9.30%
Ip
(i} Improve bargaining strength
in other business negotiations 1% 14.80%
with customers or suppliers

S

gan

Extremely Score (0-4)

important important important Mean

17.10% 23.60% 36.30% 2.7 13
13.30% 17.70% 43.80% 2.7 1.5
23.00% 27.40% 40.10% 3.0 1
16.70% 23.20% 31.70% 2.5 14
17.90% | 33.70% 39.50% 3.0 1.1
18.70% 19.40% 21.60% 2.1 1.4
22.60% | 32.90% 29.00% 2.7 1.1
20.80% 33.10% 31.00% 2.7 1.2
23.20% 30.10% 20.80% 2.3 1.3

ported a higher percentage than Large, 19 percent
versus 16 percent, perhaps explained by a relatively
smaller number of total licenses. As above, DICE
leads all other segments, 38 percent, followed by
Industrial (18 percent), Health (11 percent), and
Univ./Gov’t (8 percent). Another question asked
the same question from the defensive side, namely
what percentage of licensing was driven by settling
or avoiding litigation threatened or initiated by an-
other party. Here the average for all respondents
was even lower, 10 percent, and Large companies
gave higher values than Small (11 percent versus 7
percent), and DICE, again, had the highest segment
score (15 percent), but closely followed by Industri-
al (11 percent), Health (9 percent), and Univ./Gov't
{4 percent).

The final question in this litigation series asked
about who the threatening or suing party was that
resulted in the just above quoted responses. The
most common threat {or suit) was from a direct
competitor (33 percent of time, varying from a high
of 50 percent for Industrial to a low of 22 percent
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for DICE, (not considering for this comparison the
4 percent response for Univ./Gov’t). The next most
common proactive adversary was described as “an
entity apparently created to exploit a specific piece
of IP" (so worded in a conscious attempt to avoid
the perhaps pejorative, and limiting, term “troll”);
18 percent was the overall average, lead by DICE
(32 percent), then Univ./Gov't (25 percent}, Health
(14 percent), and Industrial (6 percent), and Large
exhibited almost double the frequency of Small (21
percent versus 12 percent).”” The next most com-
mon proactive adversary was a party in a different
industry: 17 percent was the overall average, again
lead by DICE (25 percent), then Univ./Gov't (29
percent), Health (12 percent), and Industrial (10
percent), but here Small exceeded Large by a small
margin (18.1 percent versus 16.8 percent). The least

17. Such data may support the belief that a greater legal
background is pertinent to DIGE because of the adverse litigious
environment,




likely proactive adversary was an upstream entity
creating technology/tools used by the respondent’s
organization: the overall average was 12 percent,
but this time lead by Univ./Gov't (19 percent), fol-
lowed by Health (13 percent), Industrial (7 percent),
and DICE, here, being the lowest (6 percent); there
was little difference between Large and Small (12
percent versus 11 percent).

The respondents were also asked about its per-
ception of the merits of the adversary’s argument,
specifically: did it appear that such adversary was
“unlikely to prevail if litigation was pursued to the
bitter end (shere “unlikely” was defined as less than
a 30 percent chance of success).” Here the respons-
es ranged from 28 percent (Health) to 52 percent
{Univ./Gov't), with DICE and Industrial in between
at 44 percent and 43 percent, respectively. The
overall average was 39 percent, and Large exceed-
ing Small (40 percent versus 36 percent}. Clearly
the respondents believed that a significant percent-
age of agreements made to settle or avoid litigation
were not the result of a highly meritorious case by
the proactive adversary.'®

Know How Licensing

As discussed above, know how was a highly rated
form of IP. When asked about licensing such know
how, namely in the past year “has your organization
entered into any agreements that licensed know
how,"” the response was highly affirmative, ranging
from a low of 58 percent (Health) to a high of 82
percent {Industrial), with an overall average of 64
percent. Here there was a notable difference be-
tween Large and Small: 69 percent versus 57 percent.

Patents are typically included in such know-how
licenses. When asked “were licenses for know-how
combined with formal IP such as patents” (in the
past year) the average response was 68 percent of
the time, with responses of all segments in a nar-
row range from a low of 53 percent (DICE) to a high
of 73 percent (Health). When asked how frequent
were licenses only for know how {i.e., no “formal
[P}, the data were consistent with the above obser-
vations: only 10 percent of the time was the overall
average answer, ranging from a low of 6 percent

18. Another deep question for the reader to ponder: is this
just human nature expressing the belief that it's not me that's
at fault? Jean Renoir famously said, “The real hell of life is that
everyone has his reasons.” And, from one of the oldest extant
texts, Book of Proverbs from the Bible, ca. 900 BC: “The first
to present his case seems right, till another comes forward and
questions him.” (Prov. 18:17, New International Versionj.

{Univ./Gov’t) to a high of 18 percent (DICE}, with
a small difference between Large (9 percent) and
Small (11 percent).

Impediments To Licensing

The above data were for deals actually done. As
all licensing professionals know, there are not only
good deals and bad deals and ‘in between deals,’
there are also “no deals.” Between a deal aspiration
and any kind of an outcome, including the outcome
“no deal,” there are challenges of various kinds to
be overcome. The survey asked a series of ques-
tions about the nature of deal impediments.

The first such question sought to identify if the
impediments were more numerous, or more oner-
ous, for a licensing transaction than compared to
one for an tangible asset such as leasing real estate
or contracting for the use of a specialized produc-
tion facility. To concretize this question, respon-
dents were asked to consider a $10 million value
transaction. Did respondents believe that there
are fewer potential buyers/sellers for IP than for a
tangible asset, choosing from don’t know, strongly
disagree, disagree, agree, and strongly agree? The
overall answer was a highly affirmative “yes,” with
84 percent” responding “strongly agree” or “agree”
Interestingly, all the segments provided a “yes” an-
swer with DICE respondents the most affirmative
at 90 percent (strongly agree plus agree) and Health
the least at 77 percent, with Large and Small very
similar, 85 percent versus 83 percent.

The next question in this series that received the
most “yes” votes (as throughout this discussion,
“yes” means the relative percentage of “agree”
plus “strongly agree”} was the following: is due
diligence much more difficult/costly for the IP deal?
The overall answer was 79 percent “yes,” led again
by DICE at 88 percent with Industrial the lowest
at 73 percent; here Small had a higher percentage
than Large: 81 percent versus 78 percent.

Did such IP deals require more attention from top
management? The answer was again an affirmative
“yes,” but less strongly so than for the above ques-
tions: the overall “yes” was 72 percent, now lead
by Health at 78 percent and trailed by Univ./Gov't
at 64 percent; here Small was substantially more af-
firmative than Large, 78 percent versus 69 percent,
likely because such a transaction would be more
material for a smaller company. Are IP deals more
difficult to bring to closure? “Yes” again: 76 per-

19. This calculation was done by not including answers of
“don’t know.” i
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cent, with DICE being the most affirmative at 83
percent. Addressing the closure difficulty question
another way, the survey asked is an IP deal more
likely to end up not being licensing or sold to any-
one? Answer: 66 percent “yes,” so the ‘no deal with
anyone’ outcome is notably more likely with IP as
opposed to tangible assets, with Univ./Gov’t experi-
encing this most strongly at 80 percent, and Health
least strongly at 58 percent. Is the IP deal more like-
ly to be part of other, parallel negotiations? “Yes”
at 64 percent, lead by Health at 70 percent, and
Small (69 percent) more affirmative than Large (61
percent).

So for those feeling a little beaten down in terms
of IP deal flow statistics, we can all take some colle-
gial comfort from what is a widely common experi-
ence in all segments for every one of these impedi-
ments questions.

One different type of impediment is an organiza-
tion’s unwillingness to license (or sell) certain ‘off
limits’ IP. The survey asked several questions on the
nature of IP it was unwilling to license to others:
thinking about your organizations entire inventory
of IF, approximately what percentage would NEVER
be licensed voluntarily? The overall average answer
was 31 percent, ranging from a high of 39 percent (In-
dustrial) closely followed by Health (37 percent) to a
low of 19 percent (Univ./Gov’t); Large exceeded Small
by a large margin: 35 percent versus 27 percent.

When asked why such IP was not to be licensed,
the most prevalent answer was because it was “core
technology” (42 percent overall, but 63 percent for
Industrial, and 45 percent for Large versus 37 per-
cent for Small). The next most prevalent reason was
that it was “strategically vital” to retain exclusive ac-
cess: overall 32 percent, led now by DICE at 49 per-
cent followed by Industrial at 46 percent. The least
important reason was perceived minimal value: is it
too costly to market outside the organization relative
to anticipated returns? The overall response was 24
percent reporting very consistent answers ranging
between 21 percent and 27 percent.

Related to willingness to license is a belief that
a licensing campaign for a particular IP package is
likely to succeed in a worthwhile deal. When asked
what percentage of all IP that is available, in the
sense of the asset owner’s willingness to sell, is un-
likely ever to be transacted: the overall average was
37 percent, led by Univ./Gov't at 54 percent with
Health the lowest at 26 percent, and Large exceed-
ing Small by 41 percent versus 32 percent. When
asked why was such I[P unlikely to be transacted, the
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most common, and sad, answer was in response to
the choice “has no discernable demand from end-us-
ers:” 42 percent overall, led by Univ./Gov't (54 per-
cent), and Large (47 percent) exceeding Small (35
percent). The next most affirmed choice was “only
useful in conjunction with IP that are exclusive to
your organization:” 26 percent overall, lead by DICE
at 46 percent, with Small (30 percent) exceeding
Large (24 percent). The least affirmed explanation,
of the three choices provided, was “not effectively
protectable” as IP: 19 percent overall, lead by 25
percent for DICE, with Small (21 percent) exceed-
ing Large (18 percent).

Deal Failure

As if the difficulties of licensing IP wasn’t chal-
lenging enough, there is the situation where IP is
available for licensing, is marketed, leading to di-
rect negotiations, and yet no deal was closed. When
asked how often potential licensees/licensors were
identified for which no substantive negotiations
were started, the overall answer was 33 percent,»
lead by Industrial (40 percent). The survey then
asked for the percentage of deal success once sub-
stantive negotiations had begun: 53 percent overall,
lead by Univ./Gov’t (65 percent) and trailed by DICE
(42 percent), with Large (56 percent) exceeding
Small (49 percent).

When deal failure occurs, after substantial ne-
gotiations, the leading cause was financial terms:
overall respondents identified this for 31 percent
of cases, led by DICE (42 percent) with Univ,/Gov't
(21 percent) reporting the lowest percentage; Small
(31.8 percent) was slightly greater than Large (30.2
percent). However, inability to reach agreement on
acceptable non-financial terms was also important:
responsible for 25 percent of deal failures overall,
with all segments reporting over a narrow range
(22 to 29 percent). The other nine deal failure ex-
planations scored much lower: better alternative
emerged for one or more parties (14 percent over-
all), due diligence revealed problems with enforce-
ability/validity of IP (12 percent overall), inability
to agree on appropriate scope of IP to be included
(9 percent overall), ego/hubris (8 percent}, lack of
trust/bad faith (8 percent), poor negotiating skills (7
percent), too many parties at the table (5 percent),

clock ran out (5 percent), legal/regulatory problems

(3 percent). So, although there can be many reasons
for deal failure, and the ones surveyed were not mu-

20. Meaning that two-thirds of the time substantive negotia-
tions did occur.



tually exclusive, the leading ones were the issues of
money and primary deal terms, which supports the
best practice of early use of term sheets in negotia-
tions, summarizing deal terms sought.

Anticipating money agreement issues, the survey
asked for a series of responses as why mutually ac-
ceptable financial terms could not be reached. The
most important reasons, of the four choices given,
was disagreement on basic facts or assumptions
underlying valuation: 33 percent overall, with all
segments in a narrow range (30-38 percent) ex-
cept Industrial (25 percent). The next most preva-
lent explanation was irreconcilable differences on
amounts to be paid within an agreed structure (e.g.
royalty rate or amount of upfront fees): 27 percent,
led by DICE (37 percent). Next was irreconcilable
differences on the financial structure itself (balance
between upfront payment and running royalties,
paid-up versus contingent payments etc.): 23 per-
cent overall, here led by Health (26 percent), but
all segments were in a narrow range (19 to 26 per-
cent). The lowest scoring answer was “no financial
model:” 12.6 percent overall with all respondents
between 11 and 13 percent.

Closely related to the above series of responses
were questions related to the preparation of a finan-
cial model and its effect upon dealmaking. Did hav-
ing such a model improve the terms of the deal? Af-
firmatively “yes” (72 percent overall), led by DICE
(85 percent). Did it increase the likelihood of a deal
getting done? Still the overall answer was “yes” (58
percent) but notably less affirmative than the previ-
ous response. Did it shorten the dealmaking time?
Less than half of all reporting (45 percent) said that
it did, though DICE (62 percent) and Industrial {55
percent) had more than a majority say “yes.” Did
it reduce the total costs of reaching agreement?
No segment reported more than 50 percent “yes”
(though Industrial had the highest affirmative re-
sponse at exactly 50 percent), with an overall av-
erage of 34 percent. So the survey suggests the
primary benefit of having a financial model was
that it improved the deal itself, a clearly important
objective, but not primarily that it increased the
likelihood of deal consummation, or reduced the
negotiating time or costs.

21. These questions were also asked in the Foundation’s first
survey of this kind in 2004, and this year’s responses closely
track the earlier findings. The robustness of these results indi-
cates that pricing licensing deals is a serious challenge for all
participants.

Trend Data For Dealmaking

The survey also asked several deal trend ques-
tions. Has the level of interest in using licensing
to realize value from technology increased? The
overall response was dramatically emphatic with
05 percent saying it has increased versus 5 per-
cent decrease (25 percent said it stayed the same);
DICE and Health lead this observation, 72 percent
increased versus 3 percent decreased (DICE), and
70 percent increased versus 4 percent decreased
(Health); so the response for “increase” was more
than 10 times (10x) that for “decrease.” Has the
percentage of IP you want to license but can’t, with
at least one potential licensee, gone up or down
over the past three years? The overall response was
favorable, 29 percent saying it increased versus 8
percent saying it decreased (and 63 percent saying
it stayed the same). Here the “increase” vs. “de-
Crease” response was about 3.5x. Has the percent-
age of deals closed once substantive negotiations
were started increased? Overall 31 percent said clo-
sure increased compared to 5 percent decreased,
lead by DICE (40 percent increase versus 8 percent
decreased); here “increase” was greater than “de-
crease” by about 6x.

Such reported positive increases in dealmaking
mirrored organizational changes over the past three
years. Has your organization become more open to
licensing as a way to exploit or gain access to IP? 69
percent overall said yes, with Industrial, DICE, and
Health reporting 79 percent, 79 percent, and 75
percent respectively. Has your organization invest-
ed significantly in developing internal skills, capa-
bilities, and business processes supporting/licens-
ing? Overall 60 percent said yes, with all segments
reporting in a surprisingly narrow range (60 to 61
percent). Has reorganizing or restructuring your
licensing organization made you more effective?
Less than 50 percent saw increased effectiveness
(46 percent overall), with Health (40 percent) least
affirmative, and only Industrial (55 percent) had a
favorable view of the effect. Has your organization
become more focused on generating easily licens-
able IP? Again the overall response was less than
50 percent (44 percent) responding affirmatively,
only DICE (at 54 percent) was above 50 percent.
Finally, has your organization placed more reliance
on outside counsel or consultants in conducting
licensing transactions? Here the answer was sub-
stantially weighted toward “no:” overall 25 percent
responded with “yes,” lead by DICE (38 percent).

Deal Structures And Remorse
Buyer’s remorse is a well-known phenomenon
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(a) Field of use restrictions?

(b) Duration of agreement?

(c) Degree of exeiusivity?'

(d) Most-favored-nation (MFN

All
D/I/C/E
Health
Industrial
Univ/Gov
Large
Small

Al
D/Y/C/E
Health
Industrial
Univ/Gov
Large
Small

All
D/I/C/E
Health
Industrial
Univ/Gov
Large
Small

All
D/I/C/E
Health
Industrial
Univ/Gov
Large
Small

(e) Technical milestones?

All
D/1/C/E
Health
Industrial
Univ/Gov
Large
Small

(f} Business milestones?

All
D/1/C/E
Health
Industrial
Univ/Gov
Large
Small

43.10%
38.20%
38.90%
39.10%
53.20%
48.60%
34.90%

22.40%
20.60%
23.60%
29.00%
17.10%
23.00%
21.50%

33.20%
17.60%
36.30%
36.20%
31.50%
34.20%
31.50%

) provisions?

14.00%
29.40%
14.00%
13.00%

9.90%
12.20%
16.80%

40.20%
32.40%
40.80%
33.30%
45.90%
42.30%
36.90%

43.70%
23.50%
40.80%
37.70%
57.70%
49.10%
35.60%

Checked

(g) Grant-back provisions?

All
D/1/C/E
Health
Industrial
Univ/Gov
Large
Small

{h) Reach-through provisions?

All
D/I/C/E
Health
Industrial
Univ/Gov
Large
Small

upfront fees vs. running royulty)

All
D/I/C/E
Health
Industrial
Univ/Gov
Large
Small

Checked

22.90%
29.40%
24.80%
18.80%
20.70%
23.00%
22.80%

9.70%
8.80%
12.10%
7.20%
8.10%
7.20%
13.40%

‘ b(u) Puyment structure (e g balance between

32.10%
52.90%
29.30%
31.90%
29.70%
32.90%
30.90%

0 Puyment omounts (e.g. royalty rate or

amount of upfront fees)?

All
D/1/C/E
Healt
Industrial
Univ/Gov
Large
Small

(k) Terms of use?

All
D/I/C/E
Health
Industrial
Univ/Gov
Large
Small

(1) Any other terms?

All
D/I/C/E
Health
Industrial
Univ/Gov
Large
Small

35.00%
41.20%
40.10%
36.20%
25.20%
31.10%
40.90%

14.30%
29.40%
12.10%
17.40%
10.80%
14.90%
13.40%

8.10%
2.90%
7.00%
11.60%
9.00%
7.20%
9.40%
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(a) New information _Has emerged

about the market opportunity
All 380 38.90%
D/I/C/E 36 55.60%
Health 166 40.40%
Industrial 68 29.40%
Univ/Gov 10 37.30%
Large 226 40.30%
Small 154 37.00%

:(b) New infc\rmatién has emerged about the
. performanice of the technology

All 380 33.20%
D/I/C/E 36 13.90%
Health 166 38.60%
Industrial 68 26.50%
Univ/Gov 110 35.50%
Large 226 31.90%
Small 154 35.10%
{c) Stronger IP position today
All 380 16.80%
D/1/C/E 36 22.20%
Health 166 19.30%
industrial 68 16.20%
Univ/Gov 110 11.80%
Large 226 13.70%
Smali 154 21.40%
(d) Revised business strategy
All 380 40.50%
D/I/C/E 36 50.00%
Health 166 41.60%
Industrial 68 54.40%
Univ/Gov 110 27.30%
Large 226 42.00%
Small 154 38.30%

__high royalty rate)

(e) Realize that you made mistakes

negotiating
All 380 28.40%
D/I/C/E 36 19.40%
Health 166 22.30%
Industrial 68 30.90%
Univ/Gov 110 39.10%
Large 226 28.30%
Small 154 28.60%

| (f) Revised your view of the most profitable

licensing strategy (e.g. RAND vs. exclusivity/

20.00%

All 380

D/I/C/E 36 27.80%
Health 166 16.90%
Industrial 68 22,10%
Univ/Gov 110 20.90%
Large 226 21.20%
Small 154 18.20%

(9) The other side fs not putting their promised
effort into the product/ techinology

Al 380 52.90%
D/I/C/E 36 36.10%
Health 166 45.80%
Industrial 68 48.50%
Univ/Gov 110 71.80%
Large 226 55.80%
Small 154 48.70%
(h) Other
All 380 5.00%
D/I/C/E 36 5.60%
Health 166 5.40%
Industrial 68 4.40%
Univ/Gov 110 4.50%
Large 226 2.70%
Small 154 8.40%
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in ordinary transactions. The survey asked respon-
dents to identify elements of a deal, in hindsight,
which they would now restructure. The data are
shown in Exhibit 2 showing overall results and the
data for each of the six segments. The leading areas
of remorse were field of use restrictions (43 per-
cent), milestones (business 44 percent, technical
40 percent), payments (amounts 35 percent, struc-
ture of payments 32 percent), and degree of exclu-
sivity (33 percent). Least common concerns were
reach-through provisions (10 percent), terms of use
(14 percent), most-favored nation provisions (14
percent, overall, though DICE claimed 29 percent),
duration (22 percent) and grant-backs (23 percent).
Overall 8 percent indicated that there were other
terms not identified in the survey that was a cause
for retrospective concern.

Next the survey asked for the most common rea-
sons why any element of remorse has occurred. The
respondents were asked to identify the three most
common reasons from a list of eight choices. The re-
sults are shown in Exhibit 3. The most common fac-
tor is a reflection of disappointment in the partner’s
post-deal level of effort namely, “the other side is
not putting their promised effort into the product/
technology:” this was cited 53 percent of the time
by the overall respondents, led by Univ./Gov’t (72
percent). Next in frequency of response was a re-
vised business strategy. 40 percent overall cited this
explanation, lead by DICE (50 percent). The next
most important factor was the emergence of new
information about the market opportunity, cited by
39 percent overall, but 56 percent by DICE. Next
was new information about the performance of the
technology, cited by 33 percent overall, lead now by
Health (39 percent) with DICE (14 percent) being
the lowest citer of this factor. Next was the recog-
nition of mistakes made in negotiating, which was
cited by 28 percent overall, led by Univ./Gov't (39
percent), with DICE (19 percent) scoring the lowest
of the segments. Notably less frequently cited was
a revised view of the most profitable licensing strat-
egy (20 percent), a stronger IP position today {17
percent), and any other reason (5 percent). These
data show some interesting reversals between the
Large and Small segments. Large more frequently
cited the effect of changes in market opportunity
(difference of 3.3 points), revised business strat-
egy (3.7 points), revised view of most profitable

licensing strategy (3.0 points), and the other side

is not putting their promised effort (7.1 points, the
largest differential); whereas Small cited more fre-
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quently the effect of changes in the performance of
the technology (3.2 points), changes in the strength
of its IP position (7.7 points, the largest differential),
and other (5.7 points). As to mistakes made, Large
and Small cited this explanation with essentially
identical frequency (0.3 points differential).

The IP Environment

The survey again sought to determine the level
of concern with regard to forces and opinions that
are generally adverse towards IP and licensing. Spe-
cifically, the respondents were asked: “Some argue
that IP-protected products should be made available
at prices below those for which there are actually
licensed or sold. Others argue that there should be
no IP protection at all. Still others believe that some
form of compulsory licensing should be available un-
der certain conditions. To what extend do you see
these forces as being cause for concern with respect
to your business?” The second part of this question
asked for the respondent’s assessment “today” (be-
ginning of 2006) and for what he or she believed
would have been their response three years previ-
ous. The results are shown in Exhibit 4 for each seg-
ment and the overall response. The right-most two
columns shown in italics present the data in two
ways: the sum of moderate and strong concern, and
the differential from “today’s” perception versus
“today’s” perception of three years prior.

Looking at the “today” data, every segment re-
ported greater than 50 percent moderate or strong
concern, with the overall result of 60 percent, led by
Health (66 percent). In contrast, the data for one’s
perception three years earlier was below 50 percent
for every segment, whereas the “today” data was all
greater than 50 percent. The difference between
“today” versus three years prior was 22 points over-
all, lead by DICE (30 points). No segment reported
less than a 15 point increase in concern.

Another point of comparison is the “today” data
taken for exactly this question in last year’s survey
compared to the current data. The data taken in early
2005, the overall moderate + strong cause for con-
cern data was 55 percent, where Large (61 percent)
showed somewhat greater concern than Small (53
percent}, perhaps because companies in the Small
segment have many other causes for concern {such
as companies in the Large category). The early 2006
data for “today” has shown an increase by 5 points,
with Small (60.8 percent) now exceeding (slightly)
Large (60.3 percent), suggesting perhaps that com-
panies in the Small segment are experiencing what
the ones in Large saw earlier.




rc:

R G ; i L
No cause | Mild cause Moderate Strong cause | Moderate + Strong Today-
for concern | for concern | cause concern | for concern Concern 3 Years Ago
My assessment 3 years ago
All 22.7% 38.3% 26.0% 13.0% 39.0%
D/I/C/E 22.6% 47.2% 22.6% | 7.5% 30.1%
Health 20.6% 33.5% 27.5% 18.3% 45.8%
Industrial 30.1% 32.5% 27.7% 9.6% 37.3%
Univ/Gov 21.6% 46.0% 23.7% 8.6% 32.3%
Large 22.0% 38.2% 26.7% 13.2% 39.9%
Small 23.9% 38.6% 24.9% 12.7% 37.6%
My assessment today
All 10.4% 29.1% 38.1% 22.4% 60.5% 21.5%
D/1/C/E 17.0% 22.6% 43.4% 17.0% 60.4% 30.3%
Health 8.0% 26.3% 35.3% 30.4% 65.7% 19.9%
Industrial 11.9% 35.7% 38.1% 14.3% 52.4% 15.1%
Univ/Gov 10.7% 321% 40.7% 16.4% 57.1% 24.8%
Large 8.9% 30.8% 37.1% 23.2% 60.3% 20.4%
Small 12.6% 26.6% 39.7% 21.1% 60.8% 23.2%
Future Plans Acknowledgements

The Licensing Foundation will conduct its 4th An-
nual Survey of the Licensing Industry in early 2007
covering calendar year 2006. We will again rely on
the generous spirit of LES members in taking time
from fighting impediments to dealmaking, overcom-
ing barriers to intangibles marketing and negotia-
tions, dealing with deal remorse, and overcoming
increasing concerns about adverse forces in the IP
and licensing environment to once again participate
in this surveying process. In addition we will be-
gin posting the extensive data that the Foundation
has collected during these past three years which
has only been summarized in the respective year’s
les Nouvelles articles. The reader should check on
the Licensing Foundation's Web site in early 2007:
www.licensingfoundation.org. Finally, the Founda-
tion is considering supplementing this member-sur-
vey by also developing a company-specific survey as
part of an overall index of annual company activities
by industry segment.

The Licensing Foundation wants especially to rec- .

ognize that its funding has been primarily the result
of contributions made by LES (USA & Canada). We
have also received limited financial contributions,
and massive time and wisdom contributions from
many different LES members. This is all gratefully
acknowledged. The Licensing Foundation has a pub-
lic purpose, namely: Advancing the understanding
of licensing in fostering innovation for a knowledge
economy. One of our programs for accomplishing
this is such surveying and publishing activities.

We also wish to acknowledge the work of Profes-
sors lain Cockburn and Ajay Agrawal who assisted
the Foundation in developing the questionnaire and
collecting the data, as they have done for all three
surveys taken to date.

Most of all we want to acknowledge the effort
made by each of you who responded to our request
for participation in taking the survey, and hope that
our degree of appreciation will expand in 2007 as
even more of you join your colleagues in adding your
data and wisdom to this effort. Il
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U.S./Canadian Licensing In 2004:
Survey Results

BY RICHARD RAZGAITIS*
On belalf of the Licensing Foundation of LES (USA & Canndn)

Initinl Results of n Survey Conducted
in Janawry/February 2005 by the Li-
censing Foundation of LES (USA &
Canada),! on behalf of The Licensing
Foundation.?

Abstract And Summary Of
Findings

eported here is the survey
Rdata obtained by The Li-

censing Foundation of LES
(USA & Canada) during January
and February 2005 for the year 2004.
Such results derive from the second
annual licensing survey sponsored
by The Licensing Foundation (TLF)
of (USA & Canada).

The primary focus of this year’s
survey was the motivation for li-
censing. The level of response was
sufficiently large that we are able to
present data representing four dis-
crete industry groups (Health, Dig-
ital Information Communications
and Electronics, Industrial [including
transportation and chemicals], and
University/ Government) for two
distinct company sizes (Small with
less than 500 employees, and Large
with more than 500 employees).

These data show us interesting
ways in which all the sizes and
sectors are similar (in the impor-
tance, for instance, they place on
the different forms of IP), and how
they are differ from one another (in
the primary motivations to in or
out license). The presence of both
strong similarities and notable dif-

1. www licensingfoundation.org. The Licensing
Foundation is a wholly-owned 501¢3 subsid-
iary of LES (USA & Canada).

2. The Licensing Foundation during 2005 was
managed by its Board comprised of Louis
Berneman, Ted Cross, Kathleen Denis, Ada
Nielsen, Richard Razgaitis, and Art Rose, on
behalf of the Board of LES (USA & Canada).
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ferences supports the idea of the LES
“campfire” ...all of us in licensing
do indeed have common interests,
despite coming from highly dispa-
rate licensing contexts, and yet we
bring different perspectives and
learnings that we can share to each
other’s benefit. If we were all and
only the same in our experiences
and priorities, or all and only dif-
ferent, the LES campfire would be
either too boring to enlighten or too
chaotic to cohere.

Introduction

The Licensing Foundation (www
licensingfoundation.org) is a 501C3,
not-for-profit corporation founded
by LES (USA & Canada) in 2001
for the purpose of public education
and service regarding licensing. The
emergence of the licensing profession
in the 40 years since the founding of
LES in 1965 is generally recognized
as being one important indicator of
the growth in trade of intangible
assets in all its many forms. Yet the
extent and character of this business
of trade in intellectual property has
not been as well studied as the in-
dustry segments in which licensing
occurs, such as the pharmaceutical
and communications industries, or
other forms of trade such as merger
and acquisitions.

In the December 2004 issue of les
Nouvelles, The Licensing Foundation
(TLF) presented the results of its
first survey of LES (USA & Canada)
Members taken in January and Feb-
ruary 2004 covering the period 2003
(2004 Survey).? In the present paper,

3. Razgaitis, Richard, “1J.8./Canadian Li-
censing in 2003: Initial Results of a Survey
Conducted in January 2004,” les Nenvelles,
Volume XXXIX No. 4, pp139-151.

the result of the second of such an-
nual surveys is reported. The long-
term aspiration of such surveying
initiative sponsored by TLF was
and remains to:

Provide an annual, synoptic perspec-
tve on key statistics, events, and trends
in the business of “Licensing” that can
assist licensing professionals in under-
standing and advancing the business
environtment in which they operate and
towhich they contribute, and can be userd
by the public, academic researchers, and
government policy analysts to grasp the
issues and impacts of licensing business
practices.

The data provided here were again
derived by electronically surveying
LES (USA & Canada) Members, dur-
ing the period January and February
2005, with most questions directed to
the respondents’ experience over the
then ending 12 months, essentially
the year 2004. The reader is referred
to the 2004 Survey for further back-
ground for TLF’s motivation for
inaugurating such licensing survey,
the overall survey methodology, and
a literature review of other survey
and research information.

Akey aspect of TLF survey was the
desire to focus on licensing matters
primarily involving corporate IP as-
set owners who are members of LES
(USA & Canada) and, thereby, more
readily accessible to TLF, and which
conduct both out- and in-licensing

*Richard Razgaitis is Senior Advisor
at Charles River Assoicates, Chicago
IL., and he is President of the Licensing
Foundation. The Licensing Foundation is
a wholly-owned 501c3 subsidiary of LES
(USA & Canada).
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despite being (normally) capable
of directly commercializing such
IP assets and in-licensing despite
(normally) having its own R&D/
product development capabilities,
To simplify the scope of the survey
we excluded licensing activities
from the following areas: Right-to-
Use licensing (sometimes known as
“shrink wrap” licenses), copyrighted
content licensing (music, text, and
the like), and trademark licensing.
Though we did ask some questions
about cross-licensing, this practice
was not a major focus of the survey.
Further, because our database of
respondents were members of LES
(USA & Canada) we asked for data
and perspectives for licensing activi-
ties in North America only.
Assisting TLF in preparing the sur-
vey instrument, conducting the sur-
vey, and participating in the analysis
of the data was again Professors Jain
Cockburn of Boston University and
Ajay Agrawal of the Queen’s Uni-
versity in Kingston Ontario, Canada.
Prof. Cockburn contributed to this
paper in the below estimates of the
size of the licensing industry and
the description of the survey meth-
odology. Both their contributions are
gratefully acknowledged.

How Big Is The Licensing
Industry?

Before considering TLF survey
data, itis useful to gain a perspective
on the extent of annual technology
licensing in the U.S. and Canada.
Developing a reliable estimate of
the volume of technology licensing
continues to be hindered by a lack
of comprehensive data on licensing
activity. Where these data are cur-
rently collected by statistical agen-
cies, reported data are either highly
aggregated (e.g. patent licensing
fees and royalties bundled with
payments for use of trademarks,
for copyrighted creative works, for
mineral rights, for franchising etc.)
or appear to suffer from reporting
issues (sampling based on plant-
level establishments, with weights
based on employment) leading to
misclassification or under-reporting
of corporate functions and activities
such as IP management.
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Nonetheless, some sense of the
magnitude of the licensing “in-
dustry” can be gleaned from data
reported in sector aggregations by
the U.S. Internal Revenue Service
(IRS). The most recent IRS analy-
sis of corporate tax returns reports
$115 billion of “royalty” income in
2002 for active U.S. corporations.*
Unfortunately this total aggregates
payments for “industrial royalties”
(patents, trademarks, trade secrets,
goodwill, franchises, know-how,
and similar rights) with royalties
on copyrighted creative works and
natural resources. However the IRS
also provides royalty data by indus-
try segment which permits at least
approximate estimations of, technol-
ogy licensing royalties. Royalties
received for copyrighted creative
works seem likely to be largely re-
ported in the publishing and broad-
casting industries, for example,
while franchise fees are likely to be
concentrated in accommodation and
food services. Royalties received for
technology licenses are likely to be
concentrated in sectors such as man-
ufacturing ($73 billion; $20 billion
of which is in “chemicals,” and $23
billion in “computer and electronic
manufacture”), and scientific and
technical services ($4.7 billion). The
data for the information sector ($13
billion), which includes companies
in publishing, movies, broadcasting,
Internet, telecommunications, and
internet service provision, is likely
dominated by copyright royalties
but with a significant quantity of
technology royalties.

Other indicators of licensing also
point to very substantial levels of
activity. Considering only patented
technology, various studies suggest
that of the order of 10 percent of
patents may be licensed or cross-
licensed. A survey sponsored by

4. “Returns of Active Corporations, Form
1120, Statistics of Income, IRS/US Depart-
ment of the Treasury, http:/fwww.irs.gov/
taxstats/bustaxstats/index.itml, accessed
10/12/0s.

5. Cockburn, I. and Henderson, R, (2004)
“The 2003 Intellectual Property Owners Asso-
ciation Survey On Strategic Management Of
Intellectual Property,” Intellectual Property
Owners Association, Washington, DC.

IPO of a small sample of large
U.S. manufacturers reported that,
on average, these companies out-
licensed 19 percent of their patent
portfolios.® A much larger scale
EU-sponsored study surveyed in-
ventors of over 9,000 EPO patents
issued in the mid-1990s and found
that 13 percent of such patents were
being exploited through licensing.®
Though these ratios are likely to
be biased upwards (IPO member
companies are not representative of
the population of U.S. corporations,
and inventors of less significant or
“dormant” patents may be less likely
to respond to a survey) they none-
theless imply a very large annual
volume of licensing transactions. In
2004, there were more than 160,000
U.S. patents issued as reported by
the USPTO, so even if only seven
percent are licensed on an annual
basis, such “deal flow” would cor-
respond to 10,000 patents licensed
per year.”

Although neither the estimate of
annual payments for licenses to tech-
nology IP, nor the number of associ-
ated transactions, is known with any
precision, such above figures suggest
a large and important economic ac-
tivity. The economic significance of
these IP transactions to the licensees
in their respective products and mar-
kets adds to such estimates.

Survey Administration

The survey was administered in
the form of an online questionnaire

6. Giuri, P, Mariani, M., et al. (2005) “Every-
thing You Always Wanted to Know About
Inventors (But Never Asked): Evidence from
the PatVal-EU Survey,” LEM Working Paper
2005/20, Sant’Anna School of Advanced
Studies, Pisa.

7. Such figure would not reflect a like number
of separate agreements as any single agree-
ment could grant rights to many patents.
Further, the data for the percentage of issued
patents out-licensed is likely to include agree-
ments whereby new patents are automatically
included in previously executed licenses. On
the other hand, there are a significant number
of licenses that are non-exclusive (40 percent
according to the 2004 Survey), and which do
not involve any patents (25 percent according
to the referenced TPO Survey), both factors
that would increase any estimate of licensing
activity. Finally, including data for Canada
would also tend to increase such figure.
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accessed via the Internet. Just over
6,200 members of the Licensing Ex-
ecutives Society (U.5.A. & Canada),
Inc. were invited in January and
February 2005 to participate in the
- survey via several rounds of e-mail
from TLF. The Web survey format
was chosen to limit costs, maximize
accuracy, and to be minimally intru-
sive. This type of survey also allows
for “dynamic” serving of questions
inresponse to users’ input, minimiz-
ing the extent to which respondents
are presented with irrelevant or
redundant questions. When used
for “closed” list-based samples such
as the LES membership mailing list,
web surveys have been shown to
perform as well or better than tra-
ditional hardcopy mail-back survey
instruments. Separate versions of the
survey were administered to the ap-
proximately 3,658 members identi-
fied as technology creator/users and
to the 2,530 identified as being pro-
viders of professional services (legal,
consulting etc.). The survey Web site
received a total of 1,273 visits, 798
for the Technology Creator/User
Survey and 485 for the Professional
Services Survey. Respondents were
guaranteed anonymity, and no re-
cords linking their identity to the
database of survey questionnaire
responses have been retained.

A complete copy of the survey in-
structions and questions is available
at the Licensing Foundation Web
site: wuww.licensingfoundation.org.

Response Rate

This paper reports results for the
Technology Creator/User Survey.
Of the 798 visits to the survey web
site, 526 respondents completed at
least one question. After eliminating
records for respondents who appear
to have moved through the question-
naire without answering more thana
handful of questions, the final sample
contains 473 usable records.

Response rates to specific ques-
tions were generally high, generally
greater than 80 percent. Note that
because the survey questionnaire
“branched” at various points to
ensure that respondents were only
presented with relevant questions,
the denominator for calculating re-
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sponse rates is not always 473. For
example, of the total of 473 usable
records, only a maximum of 255
could contain answers to questions
about in-licensing. (99 respondents
identified their organization as
primarily engaged in in-licensing,
and 156 as engaged in both in-and
out-licensing.)

The degree to which the results
presented here can be considered
statistically representative of all
technology licensing activity in
North America is difficult to assess.
It is important to note that the LES
(USA & Canada) membership list
is a “convenience” sample, not a
randomized quota based or strati-
fied sample designed to be statisti-
cally representative of an underlying
population. “Frame bias,” i.e. the fact
that the membership of LES (USA &
Canada) can generally be assumed
to be reasonably representative
of the population of all licensing
professionals is unlikely to be a sig-
nificant problem, unless there are
large numbers of people engaged
in technology licensing who are not
members of LES (USA & Canada),
and who differ systematically from
those who are. “Response bias,” i.e.
systematic differences between the
members in the sample who choose
to respond and those who do not,
is not possible to assess fully. The
distribution of respondents across
industry sectors approximates the
distribution in the entire mailing
list, with some over-representation
of the Healthcare and University/
Government sectors. However, since
we lack information about other
characteristics of non-respondents,
such as the size of their organiza-
tion, it is not possible to evaluate
potential bias arising from different
response rates across, e.g., large
versus small entities.

Though 526 responses from a sam-
ple frame of 3,658 may seem low, it
is in line with similar voluntary sur-
veys that typically have a 10-30 per-
cent response rate. Note thatbecause
LES (USA & Canada) membership is
individual, not corporate, a single
organization can appear multiple
times in the mailing list. The 3,658
members identified as belonging to

the Technology Creator/User cat-
egory come from fewer than 1,200
distinct organizations, with few
organizations generating multiple
responses. We therefore achieved
coverage of about 35 to 40 percent
of the total number of Technology
Creator/ User organizations repre-
sented in the LES membership.?

Characteristics Of Respondent’s
Organizations

Respondents come from a wide
range of organizations. The break-
down of the sample by industry
sector of the respondent’s organiza-
tion was 45 percent Healthcare, 24
percent University/Government
Labs, 12 percent Electronics (includ-
ing communications, telecom, Inter-
net), 10 percent Energy, chemicals,
petrochemicals, polymers, and allied
industries, four percent Transporta-
tion and Mechanics, three percent
Software, and two percent Food and
Beverage. Just over half (53 percent)
of these organizations were “Small”
i.e. have 500 employees or less, with
43 percent of the total reporting 100
employees or less. Average sales
(based on center points of response
categories) were $3.1B, and average
R&D spending was $237M. How-
ever, these averages derive from a
very wide underlying range, with 16
percent of the sample reporting sales
of less than $1M and 8 percent more
than $10B, and 18 percent report-
ing R&D expenditure of less than
$1M and nine percent more than
$1B. Sixty percent of respondent’s
organizations operated internation-
ally. Two-thirds of the organiza-
tions claimed they were engaged
in performing basic research and
three-fourths were engaged in devel-
oping new products, though only 45
percent sold to end-users.

For purposes of reporting the
survey data, we found it useful
to segment our data into eight
groups distinguished by two size
populations, “Large” and “Small”
demarked by 500 employees, and

8. The figure is approximate since individual
members do not always identify their orga-
nization to LES, and do not necessarily use
identifiable corporate e-mail addresses.
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HEALTH Large
Small
DICE Large
Small
INDUSTRIAL Large
Small
UNIVERSITY/ Large
GOVERNMENT Small

Size of respondent’s organization

# Employees

N Mean N
81 80
130

32
38

49
29

49 5699.0
64 34.1

Table entries are derived from the midpoints of categorical response ranges

X Order of Magnitude

Sales $MM
Mean N

Ré&D Budget $MM
Mean

124 505

30
37

HEALTH Large
Small
DICE Large
Small
INDUSTRIAL Large
Small
UNIVERSITY/ Large
GOVERNMENT Small

New Product

N Basic R&D

Development
81 75% 99%
130 62% 86%
31 39% 97%
33 55% 73%
48 44% 90%
29 48% 93%
48 98% . 33%
62 84% 50%

Table entries are the fraction of respondents answering any of these questions who checked that option

Manufacturing Marketing to
End-users
84% 83%
36% 34%
71% 61%
45% 61%
88% 73%
34% 48%
4% 2%
5% 19%

four “sectors,” Health (healthcare in-
cluding biotechnology, pharmaceu-
ticals, and medical devices), DICE,
for Digital Information Communi-
cation, and Electronics (including
telecommunications, Internet, and
software), Industrial (transportation
and mechanics, food and beverage,
energy, chemicals, petrochemicals,
polymers, and allied industries),
and University/ Government (in-
cluding government laboratories
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and research hospitals). The char-
acteristics of each of these eight
groups by number of employees,
annual sales, and R&D budgets is
shown in Exhibit 1.
Exhibit 1. Who Have We
Surveyed?

For the Health sector, Large com-
panies evidence approximately
two orders of magnitude more

employees (a mean of 8,358 vs. 92)
and annual sales ($7.5 B vs. $72 M),

but one order of magnitude greater
R&D expenditure ($513 M vs. $51
M), strongly suggestive of a greater
R&D intensity with Small compa-
nies. Interestingly, the same rela-
tionship is also evidenced with the
DICE sector, namely two orders of
magnitude difference between Large
and Small with respect to employ-
ees and annual sales, but one order
with respect to R&D budget. For the
Industrial sector, the difference in an-

les Nonwvelles



N Patents Trademarks Copyright Know-how Trade Secrets

HEALTH Large 81 3.8 3.0 2.3 3.5 3.2

Small 130 3.8 2.5 2.0 3.5 3.0
DICE Large 32 3.5 3.2 3.0 35 34

Smatl 37 3.6 2.8 2.5 3.3 2.9
INDUSTRIAL Large 49 34 2.9 2.1 3.6 3.6

Small 29 3.6 2.9 2.2 3.7 3.5
UNIVERSITY/ Large 49 3.5 2.0 2.6 2.7 15
GOVERNMENT Small 63 3.8 2.1 2.8 2.8 1.8
Table entries are mean scores on a 1-4 response scale (1=Not Important, 4=Extremely Important)

nual sales is only approximately one
order of magnitude.

The respondents were asked to
identify how they participate in the
product creation value chain by indi-
cating whether they participated in
Basic R&D, New Product Develop-
ment, Manufacturing, and/or Mar-
keting to End-Users. The percentage
of respondents who gave affirmative
answers is shown in Exhibit 2 for the
eight groups (Large and Small in
each of four Sectors).

Exhibit 2. Which of the Following
Activities in the Industry Value
Chain Does Your Firm/Business
Unit Perform?

Here we can see some differences
among the groups. With respect
to Basic R&D, Large Health com-
panies do more of it, in contrast
with DICE and Industrial sectors
where the Small size companies
claim they do more of such R&D
(although with the Industrial sector
the difference may not be statisti-
cally different). For Health, DICE,
and Industrial sectors the Large
companies participate substan-
tially more in manufacturing than
the Small; interestingly, the Large
Health and Industrial manufactur-
ing percentages are nearly alike, as
are the corresponding figures for the
Small. Health and Industrial Large
companies are substantially more
involved in marketing to end-us-
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ers than the corresponding Small
companies, whereas for the DICE
sector the percentages for Large and
Small were identical. These results
for manufacturing and marketing
to end-users suggest that Small
companies are likely to be more de-
pendent on licensing out than Large
companies, further supported in the
case of DICE and Industrial by Small
companies claiming to do more basic
R&D than their large sector counter-
parts. Interestingly, Health, DICE,
and Industrial groups, Large and
Small, are all active in New Product
Development where the reporting
percentages all exceeded 90 percent
except for Small DICE (73 percent).
Although not surprising, the data for
University/ Government supports
the common expectation, namely
that they are the most active in ba-
sic R&D, do comparatively less new
product development than the other
sectors and very little manufacturing
or marketing to end-users.

We asked respondents to ascribe
relative importance on a four point
scale, 1 being not important to 4 be-
ing extremely important, of creating
competitive advantage for each of
five forms of IP rights as shown in
Exhibit 2.

Exhibit 3. How Important Are the
Following Types of IPin Creating
Competitive Advantage?

These data suggest that these Sec-

tors are closely similar in their per-
spectives. All eight groups ranked
patents as most important, with the
lowest group mean score 3.4 and the
highest group mean score 3.8. Also
highly important for all six groups
in Health, Dice, and Industrial was
Know How (all group mean scores
between 3.3 and 3.7), closely fol-
lowed by Trade Secrets (2.9 t0 3.6). In
the case of Univ/Gov theimportance
of Know How was substantially less
than patents, presumably because of
the earlier stage nature of their R&D,
and the importance of Trade Secrets
was low, presumably because of
practice of publishing research.
Recognizing the very significant
differences between Large and Small
companies seen in Exhibit 1, and
the significant difference between
the markets served by each of these
Sectors it is remarkable how similar
is the importance ascribed to each of
these forms of IP rights.

Finally, we sought to understand
how these eight groups compared
in terms of the volume of “in- and
out-licensing” agreements and
payments/revenues, and normal-
izing such payments (or revenues)
by Ré&D spending and annual sales,
respectively. These data are provided
in Exhibits 4 and 5.

Exhibit 4. Volume of In-Licensing
Exhibit 5. Volume of Out-Licensing
Examining the mean licensing
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HEALTH Large
Small
DICE Large
Small
INDUSTRIAL Large
Small
UNIVERSITY/ Large
Small

GOVERNMENT

Number of In-License

Agreements $MM

N  Mean N

64 4130 61

86 8.65 84

18 4944 10

16 18.19 14

31 28.55 28

14 9.61 13 5.17
2 75.00 0

6 6.25 6 0.06

In-Licensing Payments

Mean

126.19
11.51

303.15
61.55

63.18

In-Licensing Payments
as fraction of R&D
N Mean
60 0.11
78 0.11
7 0.12
14 0.10
27 0.07
12 0.07

0
6 0.08

HEALTH Large
Small
DICE Large
Small
INDUSTRIAL Large
Small
UNIVERSITY/ Large
GOVERNMENT  Small

Number of Qut-License Out-Licensing Out-Licensing revenue

Agreements Revenues $MM as a fraction of sales
N  Mean N Mean : N  Mean

35 24.20 34 48.14 33 0.05

91 14.83 89 11.38 84 0.42

24 5140 16  165.23 16 0.12

29 30.84 27 17.26 28 0.47

33 38.62 31 42.49 32 0.06

25 25.20 25 11.75 24 0.32

48  58.60 46 10.23 40 0.15

61  46.35 61 18.55 60 049

revenue data in both Exhibits (pay-
ments in Exhibit 4 and revenues in
Exhibit 5), the higher corresponding
value is shown by underlining. So
for Large Health, Large and Small
DICE, and Large Industrial, there
were greater in-licensing payments
than out-licensing revenues. For
Small Industrial and both Large
and Small Univ/Gov the out licens-
ing revenues exceed the in-licens-
ing payments. (In the case of Small
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Health the two corresponding dollar
figures were essentially identical.)
Given the substantial difference in
size between Large and Small (seen
in Exhibit 1), the corresponding dif-
ference in payments and revenues
suggests that Small companies are
more licensing intensive. The ratios
expressed in the right most column
of Exhibit4 and 5 are for the purpose
of seeing whether there exists a com-
mon meastire of license payment or

revenue intensity. Interestingly, for
all seven groups for which there
were data, group mean in-licensing
payments ranged from seven to 12
percent of R&D spending, which
seems to be a very small difference
considering the dramatic differences
in size and markets. The correspond-
ing data for out-licensing revenues
as a percentage of sales is much
more disparate: from a low of five
percent to a high of nearly 50 per-
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HEALTH Large
Small
DICE Large
Small
INDUSTRIAL Large
Small
UNIVERSITY/ Large
GOVERNMENT Simall

N Mean
80 0.22
130 0.10
32 0.27
37 0.25
48 0.19
29 : 0.11
49 0.09
63 0.05

cent. But even here there appears to
be some meaning. The Small group
in Health, DICE, and Industrial were
much more highly dependent on li-
censing revenues as a percentage of
their sales—group means of 42, 47,
and 32 percent, respectively, than the
corresponding Large group—>5, 12,
and 6 percent, respectively. These
data tend to highlight the difference
between Large and Small company
populations but again tend to show
strong similarities across sectors
(notincluding the special case of the
University/ Government sector).

Survey Data Relating To Big,

Licensing Issues

In the 2004 Survey we reported
data on the impediments of licens-
ing including aspects of buyer’s (and
seller’s) remorse looking retrospec-
tively at deals done. In the current
survey we sought to examine the
motivations for licensing (or not
licensing). In the first such question
we sought to assess the importance
of litigation-motivated licensing
by asking what fraction of activi-
ties were motivated by settling, or
avoiding, litigation as opposed to
some voluntary pursuit of abusiness
opportunity. The results are shown
in Exhibit 6.
Exhibit 6. Ts Licensing Mainly
About Litigation?

The data here are capable of a

glass half-full or half-empty inter-
pretation. Is litigation a major mo-
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tivator? It is more so for Large than
Small companies (Health, DICE,
and Industrial), but even so it is for
asmall percentage of activities: aver-
aging 19 to 27 percent for Large, 10 to
25 percent for Small, and less than 10
percent for University / Government.
So, more than 70 percent of the time
the motivation for licensing is a
business opportunity not driven
by litigation. But some might well
conclude that 20 percent or more of
the transactions being in the context
of litigation is a large percentage. (It
would be interesting to know the
relative dollar value or time inten-
sity associated with such respective
percentages; such data may be a
better overall measure of the rela-
tive importance of litigation-based
licensing). Again these data tend to
suggest the groups are more similar
than they are different. The excep-
tion is Small DICE companies; they
are more commonly involved in liti-
gation than their Small counterparts
in Health or Industrial.

A deeper question than the litiga-
tion issue is why even have IP assets?
For what purpose or purposes did
our respondents claim as the pur-
pose of its IP. The answer is givenin
Exhibit 7. As before a score of 1 rep-
resented not very important, and 4
extremely important. We asked each
respondent to score the relative im-
portance of its IP with respect to the
nine different motivations shown in
the column headings.

Exhibit 7. How Important Are
Each of the Following Motiva-
tions to Develop IP Assets?

The first motivation, manage
litigation risk, connects these data
with that of Exhibit 6. The group
that ascribed the mostimportance to
managing such risk was Large DICE
(it was the highest score for that
group), which was also the group
that reported the highest average
percentage (27 percent) of licens-
ing activity motivated by settling
or avoiding litigation. So for that
group having IP was the single most
important reason (score of 3.4), and it
was related to nearly as high scores
(3.3) for Stop Imitation and Patent
Bargaining, both of which are related
to litigation matters; however, it also
scored 3.3 for Higher Margins which
may be a value distinct from litiga-
tion matters. For Large Health, the
highest priority was Higher Margins
(3.7), followed by Stop Imitation (3.3),
Manage Litigation Risk (3.1) and Pat-
ent Bargaining and Partner/JV (both
at 3.0); for Small Health, Partner/JV
came first (3.5), followed by Higher
Margins and Stop Imitation (both at
3.2) and Licensing Revenue and Sig-
nal Capabilities (both 3.1). Consistent
with earlier data, these data suggest
that Small companies are more li-
censing intensive, and dependent.
Small DICE companies placed the
highest importance on Licensing
Revenue (3.4) of any of the six non-
University / Government groups.
Small and Large Industrial com-
panies Exhibited similar priorities: .
Higher Margin (3.5 and 3.4, respec-
tively) followed by Stop Imitation
(3.3 and 3.4, respectively). Clearly
for University/Government the
motivation was Licensing Revenue
(3.4 and 3.6) and Partner/JV (3.1 and
3.0). One other notable observation
is that there are many motivations
for having IP. For the six Health,
DICE, and Industrial groups, the
lowest score was 2.5 for any of the
nine columns/motivations, which
is only a little more than one scor-
ing point below the highest re-
ported score (3.7). (In contrast, the
University/ Government groups
showed a dynamic range of scoring
from 1.3 to 3.6.)
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N  Manage Higher Licensing Stop Partner/ Raise Signal Patent Other
Litigation Margins Revenue Imitation JV  Rivals Capabil- Bar- Bar-
Risk Costs ities  gaining gaining

HEALTH Large 81 3.1 3.7 2.6 33 3.0 28 25 3.0 2.6

Small 130 27 3.2 3.1 3.2 35 2.7 31 2.9 27

DICE Large 32 3.4 3.3 29 3.3 27 2.9 2.5 33 2.8

Small 38 3.0 2.9 34 29 2.8 2.3 2.8 2.9 2.7

INDUSTRIAL Large 49 2.9 3.4 24 34 2.7 3.0 25 2.7 25

Small 29 2.7 3.5 3.1 3.3 3.3 27 2.7 2.7 2.8

UNIVERSITY/  Large 49 19 1.8 34 17 31 1.3 2.8 22 2.0

GOVERNMENT Small 63 2.1 21 3.6 1.9 3.0 15 2.7 2.4 2.0
Table entries are mean scores on a 1-4 response scale (1=Not Important, 4=Extremely Important)
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Small 83 011 013 021 039 010 019 040 018 021
DICE Large 20 017 022 040 028 011 023 022 013 018
Small 16 017 023 030 031 010 012 037 012 024
INDUST. Large 33 013 012 017 028 014 015 031 017 020
Small 14 013 010 029 017 005 010 032 016 023
UNIV./  Large 3 000 000 000 038 000 000 0.00 000 000
GOV. Small 7 000 006 000 015 000 005 025 000 003

Drilling deeper into motivations,
in Exhibit 8 we show the relative
frequency that in-licensing agree-
ments were done with respect to 15
different goals given by the column
headings (shown in three panels of
data for each of the eight groups).
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Exhibit 8. In What Fraction of In-
Licensing Agreements Were the
Following a Significant Goal?
Here the data suggest some im-
portant difference in the relative
priorities for in-licensing among
the eight groups. For Large Health

the top priority was Options for
Future Development (this group
reported that on average 44 percent
of their agreements had this as the
significant goal), followed by Com-
pensate for Lack of R&D (39 percent;
which perhaps is just the half-empty
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way of expressing the same Options
value idea), and Partner/JV and
Utilize Marketing Capacity (both
at 36 percent). For Small Health the
highest motivation was Partner/JV
(41 percent), closely followed by
Options for Future Development (40
percent) and Compensate for Lack
of R&D (39 percent). Although the
percentages are smaller the order of
priorities for Industrial Large and
Small mirror those corresponding
in size to Health, namely: the high-
est priority for Large Industrial is
Options for Future Development
(31 percent) whereas for Small it is

Partner/JV (34 percent). Overall, .

Options for Future Development
was the highest ranked motivation
for three groups (Large Health,
Small DICE, and Large Industrial),
and Partner/JV was the highest
priority for Small Health and Small
Industrial. Paralleling the results of
Exhibit 7, the data of Exhibit 8 gener-
ally show that there are a wide range
of motivations for licensing transac-
tions (here in-licensing). For Large
Health companies there were eight
motivations expressed with an aver-
age frequency of 20 percent or more.
For Small Health there were six at
20 percent or more. For Large DICE
there were nine, for Small DICE sev-
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en. For Industrial there were fewer
above the 20 percent frequency: just
five for both Large and Small.

In Exhibit 9, the corresponding
data as to motivations for out-licens-
ing is presented in two panels.

Exhibit 9. In What Fraction of
Out-Licensing Agreements Were
the Following a Significant Goal?

The number one motivation for
all six Health, DICE, and Industrial
groups was Maximize Licensing
Revenue (averaging from 51 to 75
percent of out-licensing agreements).
Also important to these groups was
to Fully Exploit R&D Capability (38
to 59 percent), and Partner/JV (28
to 52 percent). The Small company
groups all put a higher priority on
Partner/JV than their Large peers:
52 percent vs. 36 percent for Health,
45 percent vs. 30 percent for DICE,
and 41 percent vs. 28 percent for In-
dustrial. The large dynamic range
of reporting data here for out-li-
censing suggests a narrower range
of motivations than was the case for
In-licensing,.

In a final pair of questions we
sought to determine at what stage
companies prefer to license, consid-
ering the relative trade-offs. Exhibits
10 and 11 show these data.

Exhibit 10. In Trading Off Licens-
ing Fees Against Development
Costs, at What Stage Do you
Prefer to In-License?

Exhibit 11. In Trading Off Licens-
ing Revenue Against Develop-
ment Costs, at What Stage Do
You Prefer to Out-License?

The winning answer here is “later,”
for Large and Small companies, in
all sectors, for both “in- and out-
licensing.” The exception is again
the special case of University/
Government where they would
prefer to out-license earlier, which
appears to support the common
perception of “the gap” problem,
namely: the difference between the
level of development that universi-
ties tend to bring their technology
and the level of development desired
by their licensees. In preparing this
question it was thought there could
be differences between Small and
Large companies because it is im-
plicit that licensing-in later means a
more-costly transaction. Everyone,
it seems, wants to reduce their in-li-
censing risk and time-to-market, and
is willing to pay a premium to do so.
When out-licensing the motivation
for the preference to do it later is
less clear. Is it because out-licensing
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HEALTH Large
Small
DICE Large
Small
INDUSTRIAL Large
Small
UNIVERSITY/ Large
GOVERNMENT Small

N Earlier
48 31%
73 38%
19 16%
11 36%
24 21%
14 21%
3 33%
6 17%

Indifferent Later
21% 48%
14% 48%
32% 53%
27% 36%
17% 63%
36% 43%
33% 33%
33% 50%

HEALTH Large
Small
DICE Large
Small
INDUSTRIAL Large
Small
UNIVERSITY/ Large
GOVERNMENT Small

N Earlier
41 24%
81 19%
22 23%
24 29%
29 17%
21 33%
42 45%
51 51%

Indifferent Later
24% 51%
15% 67%
32% 45%
29% 42%
28% 55%
29% 38%
19% 36%
20% 29%

is more of a last resort after a final
decision has been made not to go
into manufacturing?

Are There (IP/Licensing) ‘Bar-
barians At The Gate?’

Articles and stories, published
and oral, over the past year appear
to deal more frequently with core
IP rights issues. In some cases the
published perspective expresses the
view that such rights “should” be
reduced, even ignored, in some way,
sometimes couched in some higher
moral principle, sometimes under
some kind of new world/age argu-
ment. One domain of such debate is
the sharing of digital expressions of
music, movies, and other content.
Another is of avoiding proprietary
software products by advocating/
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using public domain alternatives.
Yet another area deals with so-called
gray market attacks against an IP
owner’s attempt to maintain territo-
rial product rights. Exhibit 12 shows
the data we obtained when we asked
whatlevel of concern the respondents
had to such attacks on the established
norm of IP rights and licensing.
Exhibit 12. To What Extent Did
You See These Forces [Attacks
on IP/Licensing Rights] as Being
Cause for Concern with Respect
to Your Business 3 Years Ago?
And Today?

Of course the first question, per--

ceptions three years ago being
asked in the present does not carry
the same weight as if we had actu-
ally the question back then. But,

nonetheless, there appears to be
a clear belief that the concern is
greater today than would have
been expressed just three years ago.
In every one of the eight groups a
greater fraction of respondents re-
ported a greater combined Moder-
ate and Strong Cause for Concern
today compared to their belief as
to what their response would have
been three years ago: Large Health
(74 percent today vs. 51 percent
three years ago), Small Health (60
percent vs. 53 percent), Large DICE
(58 percent vs. 36 percent), Small
DICE (43 percent vs. 34 percent),
Large Industrial (44 percent vs. 37
percent), Small Industrial (44 percent
vs. 34 percent), Large University/
Government (50 percent vs. 42
percent), and Small University /
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&0
<«
2 HEALTH Large
§ Small
-
(2 DICE Large
£ Small
B
2 INDUSTRIAL Large
Q Small
1
UNIVERSITY/  Large
GOVERNMENT  Small
) HEALTH Large
3 Small
B
-
£ DICE Large
B Small
3
& INDUSTRIAL ~ Large
) Small
UNIVERSITY/  Large
GOVERNMENT  Small

N No cause for Mild cause for
concern concern
58 12% 36%
101 23% 35%
28 29% 36%
30 40% 27%
35 37% 26%
27 41% 26%
43 28% 30%
52 29% 40%
N No cause for Mild cause for
concern concern
59 5% 20%
101 17% 24%
28 18% 25%
30 30% 27%
36 33% 22%
26 31% 23%
44 16% 34%
53 17% 38%

Moderate cause Strong cause for

for concern concern
17% 34%,
25% 18%
18% 18%
17% 17%
20% 17%
30% 4%
26% 16%
19% 12%

Mederate cause Strong cause for

for concern concern
32% 42%
32% 28%
29% 29%
13% 30%
22% 22%
38% 8%
25% 25%
23% 23%

Government (46 percent vs. 31
percent). The Health companies
share the largest concern, followed
by DICE, and Industrial among the
six non-University / Government
groups. In the case of Large Health
respondents, only five percent re-
ported No Cause for Concern.

TLF is concerned about the pub-
lic discourse on the subject of IP and
licensing rights. Defenders of such
rights are commonly positioned as
defenders of incumbency and greed.
Reasoned viewpoints supporting
such rights appear to have more
difficulty getting time and space in
such discourse and are often driven
to consuming their allotment by
defending against charges of being
company public relations automa-
tons. TLF is interested in continuing
to assess this issue in future surveys
and, more importantly, presenting in
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a positive way the societal benefits
of licensing.

What’s Next: Future Surveys

These 2004 survey data add, we
believe, to our collective understand-
ing of the motivations for licensing,
in and out. The significantly larger
number of respondents in this year’s
survey enabled us to consider the
eight groups we have reported
on here. Additional data from this
2004 survey may be made available
at TLF Web site: www.licensingfound
ation.org.

TLF intends to conduct its third
annual survey of the licensing
industry in January and February
2006. We will seek to repeat certain
questions to enable year-over-year
trend analysis, but we also wish
to expand our understanding by
asking some new questions. We are

open to your suggestions. Please
e-mail your advice and counsel to:
survey@licensingfoundation.org.
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U.S./Canadian Licensing In 2003:
Survey Results

BY RICHARD RAZGAITIS*

Initinl Results of a Survey Conducted
in January/February 2004 by the Li-
censing Foundation of LES (USA &
Canadn),' on behalf of The Licensing
Foundation.?

ABSTRACT AND SUMMARY
OF FINDINGS

he results are reported of a

Web-based survey of licens-

ing practices of LES (USA &
Canada) members. Such survey was
sponsored and conducted by the Li-
censing Foundation of LES (USA &
Canada) (www.licensingfoundaton.or
8- It was conducted in January and
February of 2004 by contacting 5,349
member e-mail addresses and pro-
viding a link to the online survey.

The focus of the survey and the
analysis of the results was on com-
panies who are intellectual property
owners and who engage in out-li-
censing despite their ability, in

* principle, to directly commercialize

their IP or in in-licensing despite
their general ability to develop
their own technology through in-
ternal R&D. 229 respondents to this
survey fit this profile. These were
further separated into “large” and
“small” using the demarcation of
1,000 employees.

The results reported here are relat-
ed to the business process “trade,” or
dealmaking, involving technology-
based IP. Such dealmaking process
was surveyed for three time periods:
getting to the point of substantive

1w licensingforndation.org. The Licensing
Foundation is a wholly-owned 501¢3 subsid-
iary of LES (USA & Canada).

2. The Licensing Foundation in January 2004
was managed by its Board comprised of Louis
Berneman , Todd Dickinson, Mel Jager (Presi-
dent), Dwight Olson, Richard Razgaitis, Art
Rose, and Jim Soberaj, on behalf of the Board
of LES (USA & Canada).
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negotiations, consummating such
negotiations, and living with the
deal done.

From these data it appears that
only a small portion of what is be-
lieved to be licensable IP actually is
licensed within the time frame of a
respondent’s experience. A substan-
tial number of factors contribute to
deal breakdown both during the
period when potential licensees are
identified as well as during sub-
stantive negotiations, and it is not
always about “the money.” Finally,
looking back on deals done within
the past year, the survey suggests
that a substantial number of such
agreements would have been done
differently with respect to various
deal terms used in the agreement.
INTRODUCTION

“Licensing” is, literally, the first
word of LES, and the single-word
appellation of the business process
that best describes our Society’s
primary interest and what most of
us designate as our profession (in-
dustry) and craft (techng). Yet, the
industry of licensing,® unlike almost
every other business, is both difficult
to define or encompass.

Alegal perspective of licensing fo-
cuses on the forms and protections
of intellectual property (IP) rights,
contractual vehicles by which such
rights can be conveyed, and the ap-
plicability of governing law to the

3. Some have characterized the licensing
“industry” as the “market for knowledge.”
The dlassical Greek term techné, commonly
translated craft or art, and perhaps in our
context and times could be best translated
as “know how,” is more appropriate than
“knowledge.” Although we use “licensing
industry™ as subject of study, it could per-
haps be more comprehensively defined as the
“market for owned/ protected techné.”

behaviors and misbehaviors of indi-
viduals and legal entities. A financial
perspective leads to an analysis of
the value of IP rights as they may be
packaged in various forms and with
other assets so they may be subjects
of commercial transactions (“licens-
es”). The perspective of a business
owner or manager views licensing,
and IP, as mechanisms by which in-
vestments made can be realized, or
the investments of others acquired,
all as part of the competitive context
of successfully satisfying the needs
of its customers, present and future.
The licensing expanse, almost like
the heavens themselves, seems to
cover an earthful (and earful) of
activities and interests:

¢ Internal Research & Develop-
ment (IR&D), contract R&D,

* Entrepreneurship, innovation,
inventions, discoveries, creations,

* Patents, trade secrets, copy-
rights, trademarks,

* Valuation,pricing, royalties,
equity/ warrants, minimums, chang-
es of IP rights, supply/purchase
commitments,

» Agreements (deals), deal-mar-
keting, negotiation, dealmaking,

» Spinouts, Joint Ventures/Part-
nerships, research collaborations,
startups/ NEWCOs, M&As (Merg-
ers & Acquisitions),

e Infringement/IP-theft litiga-
tion/negotiation/settlement,

* Government policy related to
IP law and policy, economic devel-
opment, and trade.*

*Richard Razgaitis, President of the
Licensing Foundation (2004/5).
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The final word in the above list,
trade, references a basic, essential
business activity that dates from
antiquity and one that has had
enormous societal impact. Licens-
ing, albeit a very specialized form
of trade, has become in the last half
of the 20th Century a vibrant, and
extremely important part of busi-
ness and society. LES, which came
into existence less than 40 years
ago, has grown to 13,000 members
worldwide, 5,800 of which are in the
U.S. and Canada. Other associations
closely related to licensing, such as
AIPLA, AUTM, and IPO, have simi-
larly evidenced significant growth
and interest. U.S. patents, which
date from 1790 (a year when there
were just three patents issued), have
likewise shown a dramatic level of
growth in the past 40 years: from
62,857 issued by the USPTO in 1965
t0 169,028 in 2003.° Software (includ-
ing firmware and middleware) was
virtually non-existent as an industry
40 years agobut has become a major
element in our economy,® affecting
even our rights to write, print, and
transmit articles such as this one.

It is of interest to grasp and char-
acterize the extent and key issues
of the business and profession of
licensing. This interest has attracted
the attention of numerous individu-
als and groups. The U.S. Patent and
Trademark Office (USPTO) makes
available detailed statistics on pat-
ents applied for and granted. The
Intellectual Property Owners (IPO)
Association has recently published
results of its survey of its member’s
activities. Since FY 1990, AUTM
has published an annual report
of its survey results of its member
institutions (primarily universities)
that include not only data on R&D

4. Note than the terms “license” or “licens-
ing" do not explicitly appear in any of such
bulleted list, although licensing is commonly
animportant, directly-related business prac-
tice.

5. hittp:f fuuno.uspto.govfwebloffices/aclidofoeip/
taffreports.itm #by_hist.

6. U.5. software only revenues (which argu-
ably could be considered as substantially all
licensing revenue) in 2001 are estimated to be
$69 billion with an additional $100 billion in
sales outside the U.S.; Service Annual Survey,
Ittp:f oo census. gov/svsdfuwww/sas511 . pdf
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funding and the resulting invention
disclosures and patents but also data
on license agreements entered into
and royalties and other IP payments
received.” For many years Battelle
has performed annual surveys to
provide forecasts of annual R&D
spending in both industry and
government.?

In 2003 LES reported on the re-
sults of a survey of compensation
for licensing professionals.® Other
LES groups, such as its Intellectual
Capital Management Committee
have conducted surveys of licens-
ing metrics relating to best practices.
“An International Survey on Tech-
nology Licensing Practices” has been
completed in draft form on behalf of
LES International (LESI), LES (USA
& Canada), and LES France.”® This
as yet unpublished survey analyzes
160 written questionnaires regarding
297 technology licensing agreements
primarily in Europe, Japan, US.A,,
and Canada. Other such licensing
process/issues surveys done by
LES members (and others) include
Degnan," McGavock,? McGavock, ™
and the Corporate Legal Times."

Royalty rate and other IP pay-
ments have been widely surveyed
by many. Public filings of license

7. AUTM Licensing Survey: FY 2002, The
Association of University Technology Man-
agers, 2003,

8. http:/fwww.battelle.org/news/04/1-22-04
R&D%20Funding.stm

9. 2003 Compensation Survey Report, Licensing
Executives Society (U.S. and Canada), 2003,
10. “An International Survey on Technology
Licensing Practices; The Diversity of Technol-
ogy Licensing Agreements and their Clauses,”
Eric Brousseau (coord.), Camille Chasserant,
Christian Bessy; FORUM, Université de Paris
X, http:f|forim.u-paris10.fr.

11. Degnan, Stephen A., The Use of Conjoint
Analysis to Establish the Most Important Evalu-
ation Factors in Teclmology Transfer and Patent
Licensing Negotiations, Ph.D. Dissertation,
Golden State University School of Business,
June 2002,

12. McGavock, D.M. and Lasinski, M.]., “IP
Survey Finds Gap in Information,” les Nou-
velles, Sept. 1998, p. 107-116.

13. McGavock, D.M. and Haas, D.A., “Licens-
ing in the Real World: A Survey of Those Who
Know,” Licensing Lmv and Business Report, Vol.
13, No. 1, May-June 1990, p. 146-156.

14. Andersen, Steve, “The Evolving IP Coun-
sel, The Inaugural Survey of Chief IP Counsel,
Corporate Legal Times, June 2002, p. 1.

agreements that represent material
transactions have been useful source
data for IP payments and in certain
respects for deal structures, par-
ticularly in the healthcare industry
(pharmaceuticals and biotechnol-
ogy) and have been compiled into
databases by commercial vendors.'3
Razgaitis has summarized numer-
ous such royalty rates and other fi-
nancial surveys, some dating back
to 1975.16

Except for the AUTM and Battelle
surveys, and the U.S. Patent Office
statistics, most of the other survey
information has been ad hoc and
reflects the particular interests of
the surveying group.

One core measure of an industry’s
significance is total annual revenue
for all segments by all participants,
and an understanding of such in-
dustry’s structural taxonomy. There
have been multiple sources who
have claimed that in the U.S,, the
licensing industry has $100 billion
annual “royalty licensing revenues,”
which appears to include all forms
of IP patents including running
royalties;'” however, there does not
appear to be a research foundation
for this (or any other) estimate.
If such revenues are indeed ex-
pressed in nine-figures (> $100 bil-

15. Such as, Recombinant Capital (htip:
{fwww.recap.com/) and Windhover {(http:
lhvwwaindhover.com) which focuses on the
pharmaceutical/ biotech industry.

16. Razgaitis, R., Valuation and Pricing of Tech-
nology-Based Intellectual Property, John Wiley
& Sons, 2003, Chapter 4.

17. Such statistic has been cited for “retail” li-
censing (primarily trademark licensing): “Li-
censing is a $100 billion retail market world-
wide, with $70 billion in business in North
America alone, says Murray Altchuler, execu-
tive director of the International Licensing In-
dustry Merchandisers’ Association (LIMA).”
[Citation at: http:/fwww.entrepreneur.com/
article/0,4621,226781,00.html]. And $100
billion/year is also cited for technology li-
censing revenues: “The IP licensing market
has grown an estimated 700 percent, from
$15 billion in 1990 to well over $100 billion
in1998. Patent licensing revenue is predicted
to top half a trillion dollars annually by 2005.”
[Citation at: “The Basics of Financing Intcl-
lectual Property Royalties, Part I1l: What is
the Market?,” by Licent Capital, July 2, 2001,
hittpi/furvw.cafezine.com/Index_article.asp?id=4
12&deptld=3]
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lion), then licensing would indeed
represent a major industry joining
other nine-figure segments such
as computers/electronic products
($350 billion),' telecom ($425 bil-
lion)," pharmaceuticals, and R&D
itself ($284 billion).?®

In this context, the Licensing,

Foundation commissioned an ini-
tial survey of licensing activity in
U.S. for the purpose of contributing
to the above available information
resources but also, perhaps, to inau-
gurate a regular, systemic investiga-
tion to complement and expand the
understanding of licensing as an
industry and as business practices.
The long-term aspiration of such sur-
veying initiative was and remains:

Provide an annual, synoptic perspec-
tive on key statistics, events, and trends
in the world of “Licensing” that can
assist licensing professionals in under-
standing and advancing the business
environment in which they operate
and to which they contribute, and can
be used by the public, academic research-
ers, and government policy analysts to
grasp the issues and impacts of licensing
business practices.

Based on this background and
long-term objective, the Founda-
tion prepared a Request for Pro-
posal (RFP) which was sent to
some 30 organizations including
leading MBA and entrepreneur-
ship academic programs and other
entities known for their interest in
this or related areas. After a review
of several proposals that responded
to the RFP, the team of Professors,
Tain Cockburn of Boston University
and Ajay Agrawal of the University
of Toronto, was selected.

Akey aspect of the survey was the
desire to focus on licensing matters
primarily involving corporate IP
asset owners who are members of
LES (USA & Canada), since partici-

18. 2002 U.S. annual revenues as defined by
U.S. Census Bureau, 2002 Economic Census,
http:/funvw.census.govlecon/census02 fadvance/
TABLE1.HTM

19. U.S. Census Bureau, 2002, Op cit.

20. Battelle R&D Forecast 2004, citing 2003,

U.S., hittp:/fwww.battelle.org/uews/04/1-22-

04R&EDY 20Funding st

les Nouvelles

pants were more readily accessible
and likely to be responsive to the
Licensing Foundation, and which
conduct out-licensing despite being
(normally) capable of directly com-
mercializing such IP assets and in-
licensing despite (normally) having
its own R&D/ product development
capabilities. Such IP owners can be
considered to be “OEMs” of licens-
ing. Although the survey was in-
clusive of all members of LES (USA
& Canada) with an e-mail address
(5,349 e-mail addresses associated
with approximately 2,669 unique
organizations), and so included
numerous IP service providers
(1,401 of such 2,669 unique organi-
zations were such as outside legal
counsel and IP valuation organiza-
tions), the primary interest was the
perspectives of such licensing OEMs
(1,268, the difference between 2,699
and 1,401). Such a survey would
also reach IP inventor/creator or-
ganizations such as universities and
research institutes that (normally)
lack the means to directly commer-
cialize its own IP opportunities;
AUTM-type respondents (univer-
sities and institutes) were included
in the results reported here (albeitin
small numbers). Other survey anal-
ysis which we have tested, such as
royalties collected as a percentage of
EBIT, used only data from commer-
cial firms; so data from AUTM-type
respondents were excluded in such
calculations. Such EBIT percentage
calculations are not reported here
because the number and diversity
of respondents does not make such
analysis statistically reliable. The
industry classification used by LES
(USA & Canada) to group its mem-
bership was also used to classify the
survey responses.

To simplify the scope of the sur-
vey we excluded licensing activities
from the following areas: Right-to-
Use licensing (sometimes known
as “shrink wrap” licenses), cross-li-
censing (although we did ask some
questions related to the practice),
copyrighted content licensing (mu-
sic, text, and the like), and trademark
licensing. Further, because our data-
base of respondents were members
of LES (USA & Canada) we asked for

data and perspectives for licensing
activities in North America.

SURVEY FORMAT?

The survey was implemented as
an online questionnaire accessible
by Web browser, rather than in the
traditional format of a hardcopy
mail-back questionnaire. The sur-
vey was administered in January
and February of 2004 by faxing a
letter to the membership of the LES
(USA and Canada), followed by
individualized e-mails containing
a link to the survey site explaining
the objective of the survey. Web sur-
veys of this type have recently been
found to have comparable response
rates to mail-based surveys.” Web
surveys also have obvious advan-
tages over the traditional format in
terms of speed, lower printing and
distribution costs, and reduced data
entry errors. Many individuals find
that the “task burden” of responding
to a Web-based survey by clicking
boxes or choosing among a menu
of alternatives is significantly lower
than for paper questionnaires, so
this format also minimizes intru-
siveness and time cost. This *“closed”
list-based sampling frame, made up
of individuals who can safely be as-
sumed to have access to the Internet
and a high level of familiarity with
using Web browsers, is relatively im-
mune to the problems with sample
selection, coverage, and response bi-
ases that have been identified with
some Web surveys that attempt to
draw conclusions about larger and
more heterogeneous populations.

Multiple iterations of the survey
were tested with various volunteers
who provided focus panel counsel.
Such counsel resulted in signifi-
cant reductions in the scope and
complexity of the questions in the
interest of increasing the likelihood
of a larger response. Substantial dis-

21. This section and the one following is
substantially the contribution of Prof. lain
Cockburn, whose assistance is gratefully
acknowledged.

22. Kaplowitz, M.D., Hadlock, T.D., Levine,
R. (2004) “A Comparison of Web and Mail
Survey Response Rates.” Public Opinion
Quarterly. 68(1):94-102.
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cussion took place regarding the bal-
ance between questions that asked
for subjective opinion (“strongly
agree,” “agree,” etc.) versus a
greater (or total) focus on quantita-
tive responses (dollars, numbers,
“facts”). The resulting survey was
designed to minimize any need
for research numbers (to increase
response rate), to be completed in
not more than 20 minutes, and to
be done with complete anonymity?
by any or multiple members of any
given licensing OEM. This approach
precluded the capacity to have OEM
data from, say, each of the top ten
pharmaceutical companies.

23. Though e-mails to respondents were
tracked with a randomly generated se-
rial number to prevent us from reminding
people who had already participated in the
survey, and to maintain database integrity if
respondents visited the survey web pages
multiple times, no identifying information
about respondents was retained after the
survey was closed.

The Web based format also al-
lowed us some flexibility to ad-
dress the heterogeneity of the LES
membership, whose involvement
with various aspects of licensing
varies greatly, and who belong to
quite different kinds of organiza-
tions. The questionnaire was struc-
tured to serve up questions tailored
to respondents answering for an
entire company versus business
unit, and for those engaged largely
inout-licensing, largely in in-licens-
ing, significant amounts of both
activities, or indirectly involved as
consultants or legal advisors. This
prevented respondents from be-
ing asked redundant or irrelevant
questions, speeding up the process
of completing the questionnaire and
further reducing the task burden.

Respondents were alerted to the
general content of the question-
naire in the faxed invitation letter
and follow-up e-mails, and were
guaranteed anonymity. Two rounds
of “reminder” e-mails were sent dur-

ing the month long period that the
survey was administered.

It is important to distinguish
between surveys designed to elicit
useful descriptive information about
a phenomenon from volunteer re-
spondents, and those designed
to precisely measure population
statistics. The latter requires strict
“probability sampling” i.e. draw a
random sample from the population
of interest (e.g. dialing random dig-
its to poll the U.S. population) and
to get good results may often need
“quota sampling” based on popula-
tion strata and stringent controls to
minimize response bias. This makes
them both expensive and intrusive,
and difficult to implement when
key individuals with specialized
information must be contacted and
persuaded to willingly provide
responses including confidential
information. The former can use-
fully be done from “convenience
samples” like ours, particularly
when targeted at a list such as the

QUESTION

OVERALL

SMALL
ORGANIZATIONS ORGANIZATIONS

LARGE

Number | Mean

Number

Mean Number|{ Mean

potential licensees identified?

Thinking about intellectual assets that
could have been licensed in the last fiscal
year but weren’t, for what percentage were

127 26%

54 21% 73 30%

ever started?

Where potential licensees were identified,
for what percentage were negotiations

121 27%

52 29% 69 27%

Of all the times you entered into substantive
licensing negotiations in the last fiscal year,

what percentage did not result in a successfully
executed agreement? (Organizations engaged

in significant in- and out- licensing activity only) 38 43%

16 47% 22 40%

If you had unlimited staff resources to market
and negotiate additional licensing deals
(above and beyond those your company

has already done), what percentage more
revenue do you think your company

could generate? 143 45%

59 45% 84

45%

“LARGE" organizations defined as those with more than 1,000 employees.
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LES (USA & Canada) membership
made up of well-informed profes-
sionals with an interest in the out-
come. But this type of information
is vulnerable to response bias (those
who choose to answer may not be
representative of the sample) and
to “frame bias” (the sample is not
representative of the population it
is drawn from).

A complete copy of the survey in-
structions and questions is available
at the Licensing Foundation Website:
www.licensingfoundation.org.
RESPONSE RATE

799 unique visitors to the Web
site containing the questionnaire
were recorded. Of these, 350 pro-
ceeded to complete at least part
of the questionnaire. Of these 350

respondents, 121 were involved in
licensing primarily as consultants
or legal advisors, and are excluded
from the following analysis. Of the
remaining 229 respondents, 117 were
engaged primarily in out-licensing
activity, 45 primarily in in-licensing
activity, and 67 were involved in
significant amounts of both in- and
out-licensing.

Sample selection has not yet been
assessed. The “core” sample of 229
respondents is a small fraction of
the total LES membership and in
particular the 5,349 with e-mail
addresses (as of the time period of
the Survey: January 2004). However
LES members are affiliated with
only 2,669 distinct organizations,
of which 1,401 are law firms, con-

sulting companies, banks, or other
professional service firms, and are
therefore excluded from consid-
eration here. This leaves just over
1400 “target” organizations that can
be considered as the survey target
OEMs of licensable IP and employ
one or more LES members. Results
reported here should therefore be
thought of as a 15 percent sample
from this reference.

It should be recognized that some
of the questions posed in the sur-
vey received very low numbers
of responses (50 or fewer) and the
conclusions that can be drawn from
these data are obviously very limit-
ed. This response rate is low, but not
unusual for surveys of this nature.
Studies that obtain higher response

LARGE MALL
OVERALL ORGANIZATIONS ORGANIZATIONS
QUESTION Number | Mean Number|{ Mean  Number| Mean
For out-licensing, where potential licensees
were identified but negotiations never started,
for what percentage of these cases was it due to:
Insufficient resources for the licensing function? 110 28% 48 28% 62 29%
Difficulty in getting internal approval to enter
into negotiations? 106 14% 46 15% 60 13%
Valid IP but difficult for potential licensee
to enforce? 107 12% 47 9% 60 14%
Legal/regulatory obstacles (national security,
anti-trust, etc.)? 105 6% 45 9% 60 5%
For in-licensing, where potential licensors
were identified but negotiations never started,
for what percentage of these cases was it due to:
Difficulty in getting internal approval to enter
into negotiations? 26 27% 15 26% 11 29%
Insufficient resources for the licensing function? 26 14% 15 10% 11 20%
Valid IP but difficult for potential licensor
to enforce? 25 12% 15 15% 10 7%
Legal / regulatory obstacles (national security,
anti-trust, etc.)? 25 7% 15 10% 10 2%
“LARGE” organizations defined as those with more than 1,000 employves.
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LARGE SMALL

OVERALL ORGANIZATIONS ORGANIZATIONS
QUESTION Number | Mean Number | Mean  Number | Mean
Of all the times you entered into substantive
out-licensing negotiations in the last year,
what percentage did not result in a successful
agreement due to:
Inability to arrive at mutually acceptable
financial terms? 93 26% 42 26% 51 26%
Inability to arrive at mutually acceptable
non-financial terms? 91 23% 43 19% 48 26%
Delay in reaching agreement? 86 20% 41 20% 45 20%
Inconsistent positions of internal stakeholders? 81 17% 38 14% 43 19%
Too many parties in the negotiation (multiple
licensors/licensees)? 79 5% 36 4% 43 7%
IP only being useful if bundled with other
technology/IP that was not available? 80 4% 36 4% 44 5%
Licensee/licensor’s IP rights disputed by
a third party? 80 7% 37 5% 43 8%
Of all the times you entered into substantive
in-licensing negotiations in the last year,
what percentage did not result in a successful
agreement due to:
Inability to arrive at mutually acceptable
financial terms? 63 32% 30 31% 33 32%
Inability to arrive at mutually acceptable
non-financial terms? 64 17% 30 21% 34 14%
Delay in reaching agreement? 58 11% 28 13% 30 10%
Inconsistent positions of internal stakeholders? 58 15% 28 17% 30 12%
Too many parties in the negotiation
(multiple licensors/ licensees)? 56 9% 27 12% 29 5%
IP only being useful if bundled with .
other technology/IP that was not available? 54 3% 25 3% 29 2%
Licensee/licensor’s IP rights disputed
by a third party? 57 4% 26 4% 31 3%

“LARGE” organizations defined as those with more than 1,000 employees.

December 2004
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rates typically use costly (and intru-
sive) methods such telephone calls
to non-responding members of the
sample frame.
CHARACTERISTICS OF SUR-
VEY RESPONDENTS

The respondents’ organizations
varied in size from less than $1
million in annual revenues and 10
employees to more than $50 billion
and 20,000 employees. On average
they employed 7,863 people, had
sales of $5.6 billion, and annually
invested $676 million in R&D. To
aid in understanding the effect of
organization size, responses were
analyzed separately for organiza-
tions with more than 1,000 employ-
ees (hereafter “large”) versus those
with less (“small”). The average
global metrics of the 96 “large” re-
sponding organizations were 18,000

employees, $13 billion in revenues,
and just under $1.5 billion in R&D
spending, compared to the 133
“small” organizations with 147 em-
ployees, $53 million revenues, and
$41 million in R&D.

Respondents were asked whether
they preferred to answer on behalf
of their entire company (CO) or for
a specific business unit (SBU) or
division: 65 percent did respond on
behalf of the CO, and 35 percent for
a specific SBU.

Respondents belong to ten of the
eleven LES industry categories: the
largest category of respondents
were in healthcare (29 percent CO
respondents, 31 percent SBU), which
includes biotechnology, pharmaceu-
ticals, and biology. Approximately
22 percent of the respondents were
from the combination of electronics

(six percent CO respondents, zero
percent SBU), energy (five percent
CO & SBU), software (three percent
CO, two percent SBU) transporta-
tion and mechatronics (three percent
CO, two percent SBU), and “other”
(seven percent CO, 12 percent SBU).
The balarnce of respondents included
university and government labora-
tories (14 percent CO, 21 percent
SBU), and service sectors, primarily
and approximately evenly divided
between legal and consultants.
SURVEY DATA RELATING TO
LICENSE DEALMAKING
Considering “trade” as a core
element of “licensing,” one of the
major areas surveyed were aspects
of such dealmaking that are be-
lieved to be important or critical.
Data were obtained relating to
the impediments/difficulties of

LARGE SMALL
OVERALL ORGANIZATIONS ORGANIZATIONS
QUESTION Number | Mean  Number| Mean Number| Mean
Thinking about your out-licensing agreements
executed during the last fiscal year, with the
benefit of hindsight which of the following
contract characteristics would you now, on
average, structure differently?
Field-of-use restrictions 82 21% 36 31% 46 13%
Duration of agreements 82 16% 36 14% 46 17%
Geographic restrictions 82 11% 36 17% 46 7%
Degree of exclusivity 82 27% 36 22% 46 30%
Most-favored-nation (MFN) provisions 82 6% 36 11% 46 2%
Technical milestones 82 24% 36 19%, 46 28%
Business milestones 82 44%, 36 44% 46 449,
Grant-back provisions 82 229, 36 17% 46 26%
Reach-through provisions 82 10% 36 8% 46 11%
Fee schedule (i.e., payment structure) 82 55% 36 64% 46 48%
Payment amount 85 349 38 34% 47 34%
Terms of use 82 20% 36 25% 46 15%
“LARGE" organizations defined as those with more than 1,000 employees.
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dealmaking at various stages: (1)
getting to the point of substantive
negotiations, (2) consummating
such substantive negotiations, and
(3) living with the deal (which may
include buyer/seller remorse).

The data shown in Exhibit 1 show
survey responses for both Small
and Large organizations, and for
both in- and out-licensing (except
where noted) relating to the first
two dealmaking stages. Considering
Stage 1, getting to substantive nego-
tiations, these data suggest another
kind of 25 percent rule: of IP assets
that (in the respondent’s opinion)
could have been licensed (in the
past year) only (approximately) 25

percent had been developed to the
stage where potential licensees were
identified, and of those assets where
potential licensees were identified
only ca. 25 percent reached Stage 2,
initiating substantive negotiations.
This result suggests that one out of
eight opportunities believed to be
licensable became part of serious
buyer-seller discussions. In Stage 2,
these data show that less than half
(43 percent average of Large and
Small data sets) reached consum-
mation of a license. Coupled with
the earlier stage erosion of dealmak-
ing opportunities, this suggests that
the percentage of asset opportuni-
ties that reach agreement is in the

single-digits, perhaps even less than
five percent. Yet, when asked what
the effect would have been of unlim-
ited staff resources, the respondents’
mean response was 45 percent more
revenue than that which actually
occurred. From an absolute dol-
lars perspective, 45 percent is a
significant number, but from a per-
spective of the large reported deal
opportunity erosion, there must be
other important factors than solely
additional staff resources.
Considering the large disparity in
size between the average Large and
Small companies (the Large ones on
average have nearly 250 times the
annual revenue of the Small), the

LARGE SMALL

OVERALL ORGANIZATIONS ORGANIZATIONS
QUESTION Number | Mean Number| Mean Number| Mean
Thinking about your in-licensing agreements
executed during the last fiscal year, with the
benefit of hindsight which of the following
contract characteristics would you, now on
average, structure differently?
Field-of-use restrictions 33 30% 18 33% 15 27%
Duration of agreements 33 12% 18 11% 15 13%
Geographic restrictions 33 3% 18 6% 15 0%
Degree of exclusivity 33 15% 18 11% 15 20%
Most-favored-nation (MFN) provisions 33 9% 18 6% 15 13%
Technical milestones 33 27% 18 33% 15 20%
Business milestones 33 27% 18 39% 15 13%
Grant-back provisions 33 15% 18 11% 15 20%
Reach-through provisions 33 18% 18 17% 15 20%
Fee schedule (i.e., payment structure) 33 46% 18 28% 15 67%
Payment amount 33 49% 18 44% 15 53%
Terms of use 33 18% 18 11% 15 27%
“LARGE" organizations defined as those with more than 1,000 employees.
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LARGE SMALL
OVERALL ORGANIZATIONS ORGANIZATIONS
QUESTION Number | Mean Number| Mean  Number| Mean
What percentage of your overall number
of out-licensing agreements was for a single
lump sum license fee (not contingent on sales)? 102 13% 49 17% 53 9%,
For those out-licensing deals that did include
running royalty payments, what percentage
used a per-unit royalty as opposed to a royalty
determined as a percentage of net sales? 99 15% 48 14% 51 15%
What percentage of your out-licensing
agreements involved milestone payments? 101 41% 48 35% 53 47%
For your out-licensing agreements executed
during the last fiscal year, please check which
of the following provisions were routinely used:
Field-of-use Restrictions 150 75% 63 86% 87 68%
Limited Duration 150 51% 63 59% 87 46%
Geographic Restrictions 150 49% 63 54% . 87 46%
Exclusivity 150 61% 63 56% 87 64%
Semi-Exclusivity (fixed number of
licensors/licensees) 150 13% 63 19% 87 8%
Non-Exclusivity 150 51% 63 65% 87 41%
Non-Discriminatory (same terms
for all licensees) 150 11% 63 11% 87 10%
“Most-favored-nation” (MFN) provisions 150 9% 63 13% 87 7%
Technical milestones 150 47% 63 46% 87 48%
Business milestones 150 57% 63 60% 87 54%
Onus of enforcement of IP placed
on the licensee 150 33% 63 35% 87 32%
Grant-back provisions (rights to use
improvements made by licensee) 150 41% 63 51% 87 34%
Reach-through provisions (royalties
on sales of future products developed
through use of the licensed technology) 150 31% 63 25% 87 34%
“LARGE" organizations defined as those with more than 1,000 employees.
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LARGE SMALL

OVERALL ORGANIZATIONS ORGANIZATIONS
QUESTION Number | Mean Number| Mean  Number{ Mean
What percentage of your overall number
of in-licensing agreements was for a
single lump sum license fee (not
contingent on sales)? 62 16% 29 17% 33 15%
For those in-licensing deals that did
include running royalty payments,
what percentage used a per-unit
royalty as opposed to a royalty
determined as a percentage of net sales? 59 6% 28 9% 31 49,
What percentage of your in-licensing
agreements involved milestone payments? 61 44% 28 50% 33 39%
For your in-licensing agreements executed
during the last fiscal year, please check which
of the following provisions were routinely used.
Field-of-use Restrictions 42 79% 18 78% 24 79%
Limited Duration 42 48% 18 56% 24 42%
Geographic Restrictions 42 55% 18 56% 24 547,
Exclusivity 42 62% 18 56% 24 67%
Semi-Exclusivity (fixed number of
licensors/licensees) 14% 18 17% 24 13%
Non-Exclusivity 42 38% 18 50% 24 29%
Non-Discriminatory (same terms
for all licensees) 42 5% 18 6% 24 49,
“Most-favored-nation” (MFN) provisions 42 2% 18 22% 24 17%
Technical milestones 42 55% 18 56% 24 549,
Business milestones 42 60% 18 56% 24 63%
Onus of enforcement of IP placed on the licensee 42 33% 18 22% 24 42%
Grant-back provisions (rights to use
improvements made by licensee) 42 45% 18 39% 24 50%
Reach-through provisions (royalties
on sales of future products developed
through use of the licensed technology) 42 36% 18 33% 24 38%

“LARGE" organizations defined as those with more than 1,000 employees.
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difference in response to the ques-
tions in Exhibit 1 is small, but in
some cases it may be significant.
Small companies appear to have
had more difficulty finding potential
licensees (can’t get the attention of
the right parties?), and Large ones
more difficulty in consummating
negotiations (because they’re more
demanding?). On the question of the
effect of unlimited resources, and
getting from identified potential li-
censees to the start of negotiations,
the Large and Small companies
report the same percentages.

The responses of Exhibit 2 look
more closely at the inability to get
from the point of potential licensee
identification in Stage 1 to onset of
Stage 2 (negotiations). For out-licens-
ing, the number one factor was insuf-
ficient licensing resources reported
by 28 percent of the respondents,
with, interestingly, no difference
between Large and Small entities.
For in-licensing (for which we are
dealing with very small datasets),
the number one impediment was
internal approvals (27 percent) with
again little if any difference between
Large and Small companies. Get-
ting internal approvals was the 2nd
most important factor for out-licens-
ing (14 percent), but apparently half
as common a problem than finding
necessary resources. Concerns about
the licensee’s ability to enforce the
IP was also a relatively low concern
(in frequency) but occurs more
often for Small companies than
for Large. This result may be due
to Small companies having earlier
and less developed IP. Regulatory
concerns were the least important
of these four factors for both size
categories and of lesser importance
to Small companies than to Large.
Concerns about IP enforceability of
the IP owner/licensor in in-licensing
contexts show that Large companies
appear to give this far more weight
than small companies. This is an ap-
proximate reversal of the reported
percentages in an out-licensing con-
text, where Small companies report
a substantially higher frequency of
concern regarding the licensee’s
ability to enforce.

Exhibit 3 shows dealmaking break

les Nowwelles

-down within Stage 2, namely the in-
ability to consummate negotiations
that have begun. For out-licensing,
the top four factors, ranging in
frequency of citation from 17 to 26
percent were the inability to arrive
at mutually acceptable financial and
non-financial terms, with financial
barriers slightly more important,
and the effect of delays and incon-
sistent positions of internal stake-
holders. So the common tagline of
dealmaking failure—“show me the
money!"—appears to be somewhat
valid (it was the highest cited fac-
tor), but there were three other fac-
tors almost as important. For Small
companies, the non-financial terms
and inconsistent position of internal
stakeholders were more commonly
cited than for Large companies. Of
far lesser importance for both Small
and Large companies, ranging in
frequency of cause of breakdown
from four to seven percent, were
the effects of too many entities in
the negotiation (such as a three-way,
or more, deal participants), the un-
availability of other useful IP, and IP
rights disputed by a third party. For
in-licensing contexts, the data are
similar with the notable exception
that nearly one third of the time the
negotiation difficulties were really
about the money, for both Small and
Large companies. All other factors
were substantially lower in impor-
tance. Also an interesting difference
was a reversal of the perceptions of
Large and Small companies with
respect to non-financial terms in
comparison to out-licensing con-
texts: in out-licensing, the issue of
non-financial terms was cited more
frequently by Small companies, but
inin-licensing, it was cited more by
Large companies. This is likely due
to the prevalence of Small compa-
nies more engaged in out-licensing
(relatively speaking) and Large
in in-licensing. Another factor for
which such reversal is observed is
the adverse effect of inconsistent
positions of internal stakeholders,
likely for the same reason: the buyer-
seller roles are reversed.

Moving to Stage 3, living with the
deal done, Exhibit 4 and 5 show the
survey’s results for out-licensing

and in-licensing, respectively. In
both contexts the question sought
to examine near term, less-than-one
year post-deal, satisfaction with the
deal done. This presented a kind of
JD Powers “how are you liking
your new car?” perspective. When
considering these data we should
be reminded that deals are not (nor-
mally) like victories, where there is
literally a winner-take-all outcome.
Deals require by their nature a mu-
tuality of agreement, which casts
a shadow, and sometimes a pall,
over one’s aspirations. The parties
usually recognize this situation by
feeling somehow that the deal was a
tie, not a victory, and yet both sides
are benefited by the outcome com-
pared to no deal. Put another way,
in some ways dealmaking exhibits
the famous five phases popularized
by Elisabeth Kiibler-Ross associated
with grieving, even bereavement:
denial, anger, bargaining, depres-
sion, and (finally) acceptance. If so,
one would think that dealmakers
looking back on less than year-old
deals would exhibit a high degree
of acceptance, expressed by low fre-
querncy responses as to provisions
or characteristics that they would
now “on average structure differ-
ently.” Yet, the data of Exhibit 4 and
5 show a relatively high frequency
identification of deal characteristics
that the respondent would now do
differently, presumably because of
both a more detached perspective
away from the negotiating table and
also the availability of new informa-
tion from both sides of the deal.?*

Looking at Exhibit 4, hindsight
perspectives of out-licensing deals
done, responses to 12 factors show
double-digit frequencies for 11 of
these factors. Only MEN provisions
are in single digits, and eight of the
factors are reported at percentages

24. Another possible explanation is that these
data include the perspective of deals that were
done but not with the participation of the re-
spondent. In such cases, because deals are
compromises not victories, it would not be
unexpected that a respondent would have a
generally-critical perspective, not having
been at the table and faced with the necessary
horse-trading to reach an agreement.
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of 20 percent or greater. Three of the
factors are at percentages above 33
percent, and one was greater than
50 percent. This does not look like
Kiibler-Ross phase-5 “acceptance;”
it is more like phase-4 “depression,”
which does indeed sometimes follow
“bargaining.” The top three factors
reported at percentages from 34 to
55 percent all relate to “show me the
money!”: fee schedule (55 percent),
business milestones (44 percent),
and payment amount (34 percent). It
looks like the seller is most unhappy
about the timing of payments, then
perhaps the business events that
trigger such payments, and is also
quite unhappy about the magnitude
of the payment, all from a less-than-
one-year perspective. Given the time
period of the question such disap-
pointment is unlikely to be about
royalty payments. Is it sublicensing
activities and splits there from? Is it
lack of licensee implementation? Next
are six factors with reported frequen-
cies ranging from 16 to 27 percent:
degree of exclusivity (27 percent),
technical milestones (24 percent),
grant-back provisions (22 percent),
field-of-use restrictions (21 percent),
terms of use (20 percent), and dura-
tion of agreements (16 percent). The
technical milestone concerns are
likely related to the payment trig-
gering events associated with the top
three factors, but it is interesting that
business milestones were a greater
concern than technical milestones
(44 percent vs. 24 percent) by almost
a two-to-one ratio. Concerns regard-
ing exclusivity, field-of-use, duration,
terms of use, and grant-back may all
relate to a form of seller remorse
whereby the loss of what has been
sold is more keenly felt than had been
expected; perhaps this is a dealmak-
ing version of “absence makes the
heart grow fonder,” or the aphorism
that the only time you'll ever miss
something is just after you tossed it
out. The final three factors ranged
from a low of six percent (MFN
provisions) to ten percent (reach-
through provisions) and 11 percent
(geographic restrictions).

These data of Exhibit 4 also show
a dramatic difference between Large
and Small companies. For two of the
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factors there is a 16 and 18 point dif-
ference between the two category
responses. Concerns about field-
of-use restrictions and fee schedule
where of greater importance to Large
companies by 18 and 16 point differ-
ences, respectively. There were six
additional factors where the differ-
ence in response by Large and Small
companies was between eightand 10
points: three where Large companies
were more concerned (geographicre-
strictions, MFN, and terms of use),
and three that Small companies cited
significantly more often (degree-of-
exclusivity, technical milestones, and
grant-back provisions).

Exhibit 5 provides parallel data
to Exhibit 4 but for in-licensing. As
with other in-licensing questions,
there were substantially fewer re-
spondents, making interpretation
more problematic. In the highest
frequency category were also fee
schedule and payment amount,
but here payment amount was
the #1 factor at nearly 50 percent
(49 percent), and fee schedule was
close behind at 46 percent. With re-
spect to out-licensing, the payment
amount had been cited substantially
less often, 34 percent, reflecting per-
haps the difference in perception be-
tween paying and being paid. The
next most frequent cluster ranging
between 27 and 30 percent were
business and technical milestones
(both at 27 percent) and field-of-use
restrictions (30 percent). Business
milestones appear to be less of a
frequent concern for in-licensing
(27 percent) than out-licensing (44
percent), again perhaps reflecting on
who is wearing what shoes. In the
range of 12 to 18 percent were dura-
tion (12 percent), degree of exclusiv-
ity and grant-backs (15 percent), and
reach-through and terms of use (18
percent). The responses concerning
geographic restrictions (three per-
cent) and MFN (nine percent) were
in single digits.

Again the differences between
Large and Small companies are
striking with respect to certain
factors. Small companies cited fee

‘schedule concerns 67 percent of

the time compared to 28 percent
for Large companies, a difference

of 39 points. On the other hand
Large companies cited business
milestone 26 points more often than
Small. The only other double-digit
spreads were 13 points regarding
technical milestones (also more of
Large company concern) and a 16
point spread for terms of use (more
of a Small company concern).

DEALMAKING PROVISIONS
(TOOLS)

Provisions, a common term of
dealmaking art, somewhat like “pro-
visions” as used in an expeditionary
sense, are used to give the deal a de-
signed life, anticipating the future
and sometimes long-term needs and
expectations of the respective parties.
Switching metaphors, in pragmatic
terms, provisions are really deal-
maker tools. Well, what tools do our
respondents use? Exhibit6 and 7 give
the frequency of use three common
IP payment forms and 13 dealmak-
ing provisions for out-licensing and
in-licensing, respectively.

Perhaps most surprising from
these data is the frequency of use of
both grant-back and reach-through
provisions, 41 percent and 31 percent,
respectively, for out-licensing and
even somewhat greater percentage
for in-licensing (45 and 36 percent).
Perhaps also a little surprising is the
frequency of geographic restrictions:
in this small/one-world, spaceship
earth, global economy, international-
ization era about half the agreements
(49 percent for out-licensing and 55
percent for in-licensing) evidence
geographic restrictions.

One of the interesting issues in-
nate to dealmaking is the question
of the licensee’s unbounded com-
mercial application of the subject
technology. Normally, licensee’s
want the unfettered use of the li-
censed subject matter so that it can
follow the market like a sunflower
the sun, productizing and re-shap-
ing the opportunity in whatever
way the market values. The data
of Exhibit 6 and 7 suggest that such
unbounded freedom is granted by
the seller far less often: 75 and 79
percent of the time there are field-
of-use restrictions, for out-licensing
and in-licensing, respectively.
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Not shown in these data are some
notable differences in respondents
for the “healthcare” industry versus,
say, electronics, with respect to the
use of single lump sum license fees.
As might be expected, the healthcare
industry makes comparatively less
use of paid up licenses, whereas paid
up licenses have been commonly
done in the electronics industry. In
a similar fashion, the healthcare in-
dustry commonly uses royalty rates
expressed as a percentage of sales
whereas (for example) the electron-
ics industry when it does make use of
running royalties it more-frequently
does so on some form of per-unit ba-
sis. Following this trend, the use of
milestone payments is very common
in healthcare, and relatively uncom-
mon in electronics. Thisis believed to
reflect the longer time-to-market and
perhaps also the ready demarcation
of various FDA stage approvals in the
health care sector.

WHAT’S NEXT: FUTURE
SURVEYS

Returning to the introductory
discussion, our data for 2003 sim-
ply was not sufficiently extensive
to even hint at the answer to the
question of the size of the licensing
industry. As stated at the outset,
we surveyed only the members of
LES (USA & Canada) with e-mail
addresses. We made no attempt to
singularize the reporting for any
given company (i.e., making sure we
were not double counting revenues)
or assuring that every company of
reasonable size reported (under
confidence) their data. These tasks
would be difficult to accomplish.*
Further, our sample set was useful,
we believe, for the observations
made here, but insufficient to make
statistically reliable inferences about
aggregate licensing activity.

A more expansive report of these

25. Although we did not attempt to constrain
reporting to one-respondent/one-company,
there were in fact no detectable duplicates;
however, such duplicates could have occurred
because invisible SBU-parent relationships.
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2004 results is expected to be pub-
lished. The Foundation Web site will
provide updated information on the
availability of such additional infor-
mation: www.licensingfoundation.org.

The original long-term objective
of the Foundation’s initial attempt
was to catalyze a more comprehen-
sive understanding of this impor-
tant industry, to capture not only
its scale, but also its dynamism.
We asked the respondents in the
subject survey what questions we
should have asked and did not,
and we received many interesting
responses, such as:

* “What percent of your IP do
you present license-out? Being the
licensing professional in our business
I always try to maximize this while
[SIBU people try to minimize it.”

* “How do you market your
technology for licensing?”

* “What was the value of the
deals that were done? What clinical
phase were the products at the time
of the license?”

¢ “Royalty rates paid or negoti-
ated.”

* “How long between when the
technology was licensed and when
the first commercial application was
released?”

* “What was the value of the
competitive advantage provided
by the new licensed technology?”

* “For most of these deals, the
post deal management aspect is
overlooked.”

* “What state of readiness for
commerce when the technology that
were investigated? Transacted?”

* “How often did you use refer-
ence materials on royalty rates? How
often did you use [various] valuation
techniques and what techniques
were employed most often?”

* “Percentage of out-licensing
based on enforcement (stick) versus
enticement (carrot)?”

e “Questions related to industrial
sectors involved? (There is a big dif-
ference).”

¢ “Splits between patents, trade-
marks, copyrights, and trade secrets
[licensing]?”

* “Use of reverse engineering to
increase your licensing odds?”

* “Uncovered reasons for stalling
in negotiations and letting deals die
on the vine.”

This all, of course, leads to another
survey. It is the Foundation’s plan
to conduct in January and Febru-
ary 2005 a second survey built on
the learnings of this one. We hope
these results contribute to further
understanding of certain aspects of
our profession and industry and ask
that everyone give strong consider-
ation and support of the next survey
to make next year’s results better.
There is another trade at work here:
your help in exchange for a better
understanding of your industry. Is
ita deal?
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~ Introductory Letter

The LES (USA & Canada) HealthCare Sector is pleased to present the first “LES BioPharméceutical Royalty Rates and
Deal Terms Survey’. This landmark report is one of the many benefits of LES (USA & Canada) membership and reflects
the organization’s objective to provide its members with relevant, cutting edge licensing educational information.

We believe you will find this report contains many gems on some of the ‘mdst important areas of deal making in our
industry.

We would like to 'speciﬁcarlrlv acknowledge and relay our appréciation to each survey contributor. We app‘laud their
efforts and willingness to share their deal-related information. It is because of you that we have this survey report to
issue. Thank you, and your companies, for your participation. -

LES (USA & Canada) was assisted in this effort by Veris Consulting, a survey research firm in the Washington DC area
specializing in studies for industry and professional associations. The Veris survey instruments ensured the

confidentiality of all company and deal information reported. We appreciate their fine work in assisting with the design,
implementation and tabulation of the survey results.

1

Finally, we want to acknowledge the contributions of the Survey Committee members (listed below). It was their
aggregate efforts that made the survey a reality for the professional benefit of LES (USA & Canada) members. If you
have any suggestions on the survey, or would like to be involved in the future, please contact any of us at info@les.org.

Jake Schaible Jim McCarthy _
Chair, HealthCare Sector, 2007-2008 Survey Committee, Chairperson
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mtroduction.

The Licensing Executives Society (U.S.A. and Canada), Inc. (LES) is a professional society representing
nearly 6,000 members engaged in the transfer, use, development, manufacture and marketing of intellectual
property. -With the growing economic importance of intellectual property, LES membership has increased to
encompass business, technical and legal professionals in a broad range of industries.

This report summarizes the results of a targeted sufvey to LES 'fhembers in the Health Care (Biotechnology
amdf Phgrme;ceutical) Sector, in an attempt to benchmark important areas of deal-making for licensing
professionals.

In particular, this report illustrates detailed analysis on fixed royalties, tiered royalties, valuation, and
therapeutic areas. It provides a more current perspective on licensing royalty rates and deal terms than the
Freedom of Information (FOI) approach allows. Actual survey results are also summarized in aggregate form,
presented in Appendix A.

The last LES survey of this kind was performed in 1992. We hope that this report is useful to LES members

and others who are interested in the dynamically expanding field of licensing and-intellectual asset
management.

All responses to this survey have been kept strictly confidential and at no point will anyone other than select
Veris Consulting, LLC (Veris) employees be granted access to respondents’ submissions.

If you have any questions or comments on this report, please send them to info@les.org.
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Profile and Composition oﬁ Responses

« 230 total deal respons_eéi‘w;ere submitted. Of these d‘e‘va‘ls;,-‘157'réspohses_Wére complete. The report presented
- here incorporates 155 complete deals, while excluding 2 outliers. = o

. RespdndentDeal Compyos"tion: 28% Pharmaceutical Companies, 2_6%Bi,qtecih Companies, 35% Academic
Institutions, and 11%.Other. E S S

- Respondent Organization Composition: 36% Pharméceutical-Companies; 37% Biotech Companies, 13%
Academic Institutions, and 15% Other. ‘

Deal Statistics

. 77% of the submitted dgalé were completed in 2006 or 2007.

0o
. 70% of reported deals were reported by the licensors.

*  Close to 50% of deals wéré related to Small Molecule.

|

*  Anticancer, CNS, and Other deals were the most prevalent therapeutic area types submitted.
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~ ReportHighlights

Deal Statistics (continued)

Close to 60% of all deals submitted-were still in the Pre‘Clinicﬁal;stage, of d_eVeImeent.

- 88% of deals were categorized as exclusive.

Over 90% of licenses included the U.S. and close to 70% of 'li_céhses'Weré considered “worldwide” in scope.

57% of deals represented peak U.S. Annual Sales of < $100.0 million.

Fixed and Tieredﬂ Royalties

Of the 155 deals, 83 deals were of the fixed royalty type, 54 were of the tiered royalty type, and 18 did not have
any royalty components. A _ R

5t9% of fixed royalty deals were in the Preclinical stage while 50% of Tiered royalty deals were in the same
stage.

Valuation

Net Present Values were calculated for only 19% of the deals reviewed.

While “upfront payment” was the most frequently indicated financial component (80%), “sales milestones”
displayed the greatest average amount ($56,387,000) and median ($15,000,000).

Significant differences in deal terms are noted in the academic deals compared to Biotech
and Pharma Deals. ‘
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In the spring and summer, of| 2007, Veris staff coordinated with the Licensing Executives Socie and a
specially selected committee of LES members to develop a survey instrument that would help determine -
- royalty rate and deal terms benchmarks for the Licensing Industry. The survey was designed to focus-on
~the-Health Care Sector ofithe Licensing Industry, specifically the Biotechnology and Pharmaceutical

segments and collect data on deals from the previous 3 years.

After multiple planning meetings, Veris drafted and tested"thesu‘rvey'-instrument'with the help of the LES
Royalty Rate Survey Committee. Veris incorporated edits and changes based on this exercise to construct
and refine the final online survey instrument. S o

Veris worked with the committee to create a survey package that included:

1. Survey promotions;
2. The online, web-based survey instrument, and
3. Scheduled reminder emails.

During the LES (USA & Canada) annual meeting in October 2007, LES officially announced the survey to
all appropriate LES members. In late October, LES provided Veris with a list of 1,569 email addresses that
identified the senior LES member for each company with LES membership . Veris emailed each company
a unique survey account on November 1, 2007. All companies were sent updates of their progress and
reminders to continue throughout the survey collection phase. In order to garner further participation, the
LES Royalty Rate Committee personally contacted the top 50 Pharmaceutical companies.

The survey ended on January 2, 2008 with 230 total respondents. Based on the responses, a majority of
the participants represented the Biotechnology and Pharmaceutical industries. During the Chicago
meeting in May 2008, the |LES Royalty Rate Committee presented the survey's preliminary findings. A final
report in electronic format/was provided to. LES members June 2008. :
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There were 230 deal responses.with some information. After a review of the

information provided, 155 deals were included in the analysis.

250 -

200 -

Number 150 -
of Deals

100 -

50 1

Deals Included in Analysis
230 -

2007 LES BioPharmaceutical Royalty Rate & Dea

Te

155

Deal

Responses
Received

ms Survey

Full
Responses
Included in
‘Analysis
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* AProfile of Responses

Deals

The number of deals was relatlvely évenly split among types of respondents.

Approximately half of the deals included were prowded by pharmaceutical or biotech
companies and one-third by “academic” .

Responses Included |
in Analysis
(n=155 deals)

Other (11%)

Academic (35%)

Biotech (26%)

Profile Question A) What type of Organization are you?
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Several orqamzatlons r&ported multlple deals. ‘From an organization view, there is a

higher concentration in

Pharma (36%)

Profile Question A) What type

2007 LES BioPharmaceutical Royalty Rate & Dea

the number of pharma and blotech orqanlzatlons represented.

Responses Included m
Analysis
(n=86 Orgamzatlons)

Other (15%)

Academic (13%)

" Biotech (37%)

e of Organization are you?
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A Prof|le of Responses

Year of Deal

There was a bias toward more recent deals. 77% of the deals included in the analysis
were completed in 2006 or 2007 T

Year Deal Was Completed
| (n 155 deals)

70

60

Number 40 -
of Deals
30 -
20 -

10 A

2005 2006 2007

Q1. What year did deal take place?
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There were a greater number of deals reported by licensors ;th?n;l:_f?énsees.

Responses"_‘iilihcvl_uded
in Analysis
(n=155 de"‘ails_‘)

Licensee (30%)

Licensor (70%)

Q2: Were you the Licensor cr Licensee?
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A Proflle of Responses

Partnermg Organlzat/on

Approximately 70% of the deals were reported by the Ilcensor In over 80 % of cases
the partner was a biotech or pharma company |

26

»

23

55

11

10

23

13

16

hjOoOjofju

15

HITOI- N -

s
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109

(216 (]

17

18

27

olslunlo

loluwiw]o

~lolol~]|o

46

Q3. Type of Partnering Organization?
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Small molecules repres__e?n}ted a_pprbximately half of the deals ‘recel_'v‘edv.avnvd_- analyzed.

Category of Cghjpouhc;li DrUQ" ‘fi

(n=155 analyzed)
100 -
75 -
Number 50 -
of Deals ,
25 - | | |
0 ivl,.‘-;-.—l_'_l .-—;
B : X @ . S &
Sl A\O‘é\ LS VS G SRS
NN © P Q A & &
Q° X NS S Q D NS
N &P " S 2\
@Q’ Q\} (\‘b \\.}\ é?s ‘
1%5) ':Q@ ro}o %‘b Q_
O
o
Q5: Type or Cétegory of Compound / Drug?
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A Proflle of Responses

Therapeutlc Area

Anticancer deals comprised almOst one third of the reported and analyzed deals.

Category of Compound/Drug
(n=155 analyzed)

100 -
75 4
Number
of Deals
0 - , . H = B W o = _mm -_,___,__ﬁ_lﬁ
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Q6: Principle Therapeutic Area for License?
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A strong majority of the

Q8: Exclusive or Non-Exclusiv

2007 LES BioPharmaceutical Royalty Rate & Deal

deals reviewed were exclusive.

Responses Included
in AnalySlS
(n=155 deals)

Non-Exclusive (12%)

i
i

Ter

e License?

ms Survey

Exclusive (88%)
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A Profile of Responses

Terntor/es

More than 90% of the deals mcluded at least the US and approx:mately 70% covered
worldwide rights.

Territories Included-in Deals

100 92%

80

B Worldwide
us
Europe
Japan

Share of 60
Deals

40

20

Q9 Which Territories Included

2007 LES BioPharmaceutical Royaity Rate & Deal Terms Survey ' ‘ Page 17



Just over half of the dea
$100M, while one-fourth

were for greater than ‘$500M

(n=155 deals)

$501-%1,

(15%)

$251-3500M (11%)

' $101

Q10: Estimated Peak U.S. A

2007 LES BioPharmaceutical Royalty Rate & Deal

>$1,000M (10%)

000M

$250M (6%)

nnual Sales?

Terms Survey

Analyzed Deal»s‘R‘e_p'ortéd

<$100M (57%)

!s were for products with estlmated Qeak US sales of less than

Page 18



Only approximately 10% of deals included co-promotion or co-marketing.

Responses Included
in Analysis
(n=155 deals)

Co-Promotion (10%)

Option (7%,)

No Co-Promotion (83%)

Q11: Deal Include Co-Promo or Co-Marketing Rights? | , ‘

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 19



The Royalty Analysis draws fmm a balanced set of deals

83 Fixed Royalties*

54 Tiered Royalties*

*18 deals had no royalty compgnéan_t.

N
b

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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The discussion of fixed royalties draws from the values reported for 83 deals.

'83 Fixed Royalties* 54 Tiered Royalties*

Q
jom |
[$)]
3
-

*18 deals had no royalty compc

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 22




leed Royaltles

Introductlon

At several pomts in thls analys:s, we have grouped the observatlons accordmg to key

points in development.

Definitions of Groups

Group 1 - Group 2 Group3 . Group 4

Phase ll Phase lll
Completed Completed
Through Phase through NDA
Il Enrolled ~ Submitted

IND Filed
Preclinical Through Phase &
Il Enrolled

Proof of Concept

Note: See Survey Question #7, Appendix A: “What Stage of Development for Principal
Indication?”

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey

Group 5

Marketed

Page 23



For our review of flxed royaltles we look flrst at deals that dld not mvolve platform
technologles. 5 v s s |

o 155 Dea,lvvs ;;_Revi»eweq' o 3

83 Fixed Royalties* 54 Tiered Royalties*

49 Dea_ls Reviewed

I .
9 Deals R;ev‘ ewed 1 Deal Reviewed 2 Deals Reviewed 6 Deals Reviewed 16 Deals Reviewed

*18 deals had no royalty compc);né nt.

2007 LES BioPharmaceutical Royalty Rate & Deal ’ferms Survey Page 24




leed Royaltles

Number of Deals b y Stage of Development

The majority of deals with fixedi:i'b}ialties,are fp(;:preclinieal, products

Fixed Royalties by Stage of Development

50

40

Number of
Deals 30

20
10

0 ". — -

T 1 T

group 1-  group.2- group 3- group 4 -pre group 5 -
preclinical pre POC. postPOC launch =~ launched

'Stage of Development

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey ‘ B Page 25



We observed negligible ,jcﬁfferencefbetween mean preclinical and pre-POC fixed
royalties, although median values highlighted difference. Both the min and the max for
preclinical deals were extremes compared to pre-POC group.
. Fixed Royalties by Stage of Development
14% ‘
. .
12% | 11.6% |
10%
Average o
Fixed 8%
Royalty 6% ‘ 13% A%
4%
2%
0%
group 1 - preclinical  group 2-pre POC  group 5 - launched
No. of deals 49 9 6
Median ' 135 5 7.5
Min I 03 2 ' 5
Max 25 8 27.5
2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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leed Royaltles

Royalt/es VS. Estlmated US Revenue

No clear trend between fixed royalty and predicted sales for preclinical products.
Majority of preclinical products predicted to have peak sales <$100 M

Preclinical Deals: Average FixedrRoyﬁalties by Predicted Sales

7.0% -

6.0% -

5.0%
Mean

Royalty 0%

3.0% A
2.0% A

1.0% A

0.0% - -
$0-$100 $101-$250 $251-$500 $501-$1,000 $1,001+

No. of deals: 31 3 3 7

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey ' Page 27



86% of preclinical fiXed royalty deals had a royalty rate of <5%. 49% of deals had a
fixed royalty rate of <3%. | : Yol e S

120%

| Distribution of Fixed Royalty Levels

100% -

e g

Share 80% /

of Deals * 0%

20% /

40% / LY

0%

2007 LES BioPharmaceutical Royalty Rate & Deal

S 10 15 20 25 30

Flat royalty rate (%)
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leed Royaltles

leed Preclmlcal Ro yalty b y Product Type

In the sample of preclinical deals, biological products were observed to attract slightly
higher royalty rates than small molecules i

Mean 3.0% 4 |
Royalty 20% | |
1.0% -
0.0% - ; , , .
Monoclonal antibody Peptide/protein Small molecule
" No. of deals: 7 14 7o~

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey ’ Page 29



Share of 70%
Deals with 60%
Stacked S0%
Royalties 40%
y 30%

‘ 20%

10%

0%

Stacked Royalties

& No Stacked Royalties

2007 LES BioPharmaceutical Royaltyy Rate & Deal

Terr

Monoclonal Peptide/protein Small molecule
antibody

ms Survey
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leed Royaltles

Up-Front Pa yments for Early Stage Deals

Upfront payments for these earlz stage deals WIth flxed rovaltles averaged below one
million dollars. . o

1.0
0.8
Average 0.6
Up-Front
Payment
($M) 0.4 -
0.2 -
0.0 - ‘ t
- group 1 - preclinical group 2 - pre POC
No. of deals 33 ' ~ 9
‘Median .. 0.075 | o 0.1 .
Min - 0.005 - 0.025
Max 1 | 8.5

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 31



A majority of the precllmcal deals with fixed royalties melude development milestone

payments. Few of the deal

Milés

s mclude sales milestones.

| develo
70.0% : ~-paym

Average potentla

pment milestone
ents US$22M

tones Payments in Prechmcal Deals

60.0%
50.0%
40.0%
30.0%
20.0%
10.0%

0.0%

Share of Deals

2007 LES BioPharmaceutical Royalty Rate & Deal

Deals with Dey

- Average potential sales.

~ milestone payments: -
~ooussaz2m

ve]opment Milestones

|
Terms Survey

Deals with Sales Milestones |,

Page 32



leed Royaltles

Platform Technology Dea/s

Number of Deals T - 16|
Mean . | 5.1%
Median | o . | 4%
Minimum | 1%
Maximum L | 1?%

- 2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey V ‘ Page 33



Upfront.

67.3

0.6

- 0.075

0.005-11

Research Funding

8.2

3.3

3.3

0.2-25

Development
Milestones

65.3

2.2

0.2-16.9

Sales Milestones

16.3

3.2

0.1-17.5

Royalties

2007 LES BioPharmaceutical Royalty Rate & Deal

1

erms Survey

4.3%

0.3-25%
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At several points in this
points in development.

Group 1

Note: See Survey Question #7, Appe

2007 LES BioPharmaceutical Royalty Rate & Deal

Group 2

analysis, the observations are grouped accbrding to key

Definitions of Groups -

Group3 - vGﬂroup‘4 - Group 5

Through Phase
' nrol

Proof of Concept

ndix A: “What Stage of Development for Principal Indicationr?”

Terms Survey ' Page 36



T|ered Royaltles

Introductlon

We organize our dlscussmn of tlered royaltles accordmg to the development
categories. : : : L -

QECIEIEEERSEVENER R 155 Deals Reviewed

Fixed Royalties 83 Fixed Royalties* Tiered Royalties 54 Tiered Royalties*

Pre-POC . Post-POC
- Clinical Clinical

Registered or
Marketed

Preclinical

27 Deals Reviewed 11 Deals Reviewed 9 Deals Reviewed 7 Deals Reviewed

*18 deals had no royalty component.

| 2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 37



In this sample, the use o
sales volume increased.

100%

90% A—

80%
70%

0,
Share of 60%
Deals 50%

40%
30%
20%
10%

0%

Number of Deals
(N=155)*

*54 deals had tiered royalties.

2007 LES BioPharmaceutical Royalty Rate & Deal

, ?Share of Deals with Tiered Royalties

f a tiered royalty structure increased as the estimated peak

g No Royalty
@ Flat
® Tiered

Estimated Peak US Revenue (million)




Number of Tiers .

Deals most frequently had three kbyalty tiers.

Number of Royalty Tiers o
(N=54 Deals with Tiered qualtie$)~ '

25

20
Number of
Deals 15

2 3 4 "5
- Number of Tiers

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 39



While the most frequently lobserved number of tiers was three, it is interesting to

observe that many preclmlcal deals were falrly complex with four or five tiers.

Number of Royalty Tiers
(N=54 Deals with Tiered Royalties)

16
14

12

® Group 1 Preclinical

Number of 10
Deals 8

Group 2 IND Filed through
Phase 2 Enrolled

00 Group 3 Phase 2 Completed
through Phase 3 Enrolled

& Group 4 Registered through
Launched

2007 LES BioPharmaceutical Royalty Rate & Deal T

Number of Tiers

erms Survey Page 40



Tlered Royaltles

Approach (0 Compar/ng T/ers

Because different thresholds were used for changmg rates we used six standardized
revenue levels to compare royalties. |

Avpproach for Comparing Tiered Royalty Levels

Calculated to
Compare Rates
Across Deals

Provided in Survey
Responses

Number of Tiers, : Set Standardized
Thresholds for BN Revenue Levels at Royalty Level at
~Each Tier, and  [EEEES $50M, $100M, |} 'Each Standardized

- Royalty Rate at $250M, $500M, Revenue Level
Each Threshold $750M, and $1B | -

Calculated the

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 41



S e Rc}yalty Level vs. RevenueforDeals with Tiered Roy:;»llitkieégf

18

16
14

Royalt 12

Oyaity

Level 10
(%) 8

o N DM O

Group 3—Post-POC_, ——

/

Group 2—Pre-POC

‘—/.—7

el ———————

I

i | /

— Group 1—Preclinical

$0

$200 @ $400 $600

Revenue (M)

2007 LES BioPharmaceutical Royalty Rate & Deal ;Terms Survey

$800 $1,000 $1,200

_ Number of Deals

9

11

27
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iered Royalties

Tiered and Fixed Royalties

Because of data limitations, we were only able to compare tiered and Fixed'royalties
for Groups 1and 2. B | R R |

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 43



Within groups, mean fixed rqya:ltyj‘levels wefe below the values for tiered royalties.

E |11 Comparison of Tiered vs. Fixed Royalties

“Number of Deals

12

e , Tiered Fixed
to P Ey — = 11 9
8 (./f" . '
' | : 27 63
Royalty 5 L /"'—_—/ | ,
Level :
(%) 4 \ 0
Group 1—Preclinical ~—__ Group 2—4.6%
ol Group 1—4.2%
0 T T T T T 1

$0  $200  $400  $600  $800  $1,000 $1,200

2007 LES BioPharmaceutical Royalty Rate & Deal

Revenue (M)
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a5 TieredRoyalties.

Up Front Payments

Not surprisingly, the up-front payments “increased” WIth the Ievel of development
progress for those deals with tiered royalties.

Up-Front Payments for Deals}Wi,thnTierecvl‘,. Reyalties |

§45
$40 +-
$35
$30
Average
Up-Front  $25

Payments
(SM) $20

$15
$10
$5
$0 —— ‘ )
Group 1 Group 2 Group3 ~ Group 4
Number of Deals 27 11 9 7

Note: If respondent left the answer to this question blank, a value of $0 was assumed.
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For each group revieweﬁ,‘a large share of deals involved relatlvely Iow up-front
payments. The spread in deal values is driven by the hlgh-value deals

Distributl‘on of Up-Front Payments for Deals Wlth Tlered Royaltles

100% -

Group 1—Preclinical GLo'up 2—Pre-POC

90%

/ — NumberofDeals

80%

/ / B | | Group 1—Preclinical 27

/

Share of ~ 70% 71— / / Group 3—Post-POC
Deals with  60% //
/

, Group 2—Pre-POC 11
|

Group 3—Post-POC 9

Up-Front 50%
Below

Threshold  40%

30%

20%

10%

0%

$0

2007 LES BioPharmaceutical Royalty Rate & Deal

$20 $40 $60 $80 $100 $120

.

Note: If respondent left the answe

1

T 1 T i i

Threshold Value of Up-Fronf (million)

to this question blank, a value of $0 was assumed.
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~ UpFront Payments

While some negotiators may be trading off up-front payments and royalty rates, highly
valued assets appear to be licensed with terms on the high-end of both dimensions.
Comparispn of Rdyalty Rate and Up-FrontPayment

- (Preclinical Deals Onlyn=27) e

L 4 0

$20

Up-Front
Payment %15
(million)

s

$10

*
L 2

$5

g
L 4
L 4

L J L 2
o *y %o o

0% 5% - 10% - 15%

$0

4

Royalty at $500M in Sales
Note: If respondent left the answer to this question about up-front payments blank, a value of $0 was assumed.
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The average.developmentsmilestone payments for this sample did not vary a great

deal. ]
Development Milestones

Development

Milestone

Payments

($M)
Group 1 Group 2 ~Group3 Group 4

Number of Deals 27 11 9 7

Note: If respondent left the answe;r to this question blank, a value of $0 was assumed.
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Tlered Royaltles

Sales M/Iestones

Reported sales milestones tended to be higher as development progress occurred
although Group 4 deals reflected modest sales mllestones

- Sales Milestone for Deals Wlth Txered Royaltles :

O $120

$100

$80
'Average

Sales $60
Milestones

(million)  $40

$20 -
$0 - , . L
Group 1 Group 2 - Group 3 Group 4
Number of Deals .27 - 11 9 : 7

Note: If respondent left the answer to this question blank, a value of $0 was assumed.
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This set of deals mdlca i
development. '

2007 LES BioPharmaceutical Royalty Rate & Deal

|

ferms Survey

27 11 9
~5% growing to | ~7% growing to | ~14% growing to
| ~8% ~10% ~18%
n $4M $9M $19M
Cod
1 $53M $48M $55M
- $29M $53M $105M
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2007 LES BioPharmaceutical Royélty Rate & Deal Terms Survey

TieredRoyalties -

 Summary of Observations

As the estimated peak revenue increases, there is a greater likelihood that a tiered
royalty structure will be employed. |

In this sample, the deals with tiered royalty structures had higher overall royalty
levels than those with fixed royalties.

Average values for upfront and milestone payments can be deceiving — a small
number of deals with large payments have a large influence on the averages.

The “Median” values and “overall’ deal terms are important.

Review data in the context of the overall deal.
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Valuation
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~ Valuation

 Caloulation of NPV

A NPV was computed in only 19% of the deals reviewed. i

- Whether NPV was Calculated : o
(n=145deals) '

NPV was calculated (19%)

NPV was not Calculated
' (81%)

Notes:

1 Based on 145 total responses — excludes the 11 survey responses in which respondents did not answer the
question, “Did you calculate an estimated net present value (ENPYV) for this deal?”
2 Numbers in parentheses after descriptions in the legend represent numbers of responses.
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Licensees com putedNPVs._mdre frequent!’yﬂithan licensors

Licensee Reported Deals Licensor Reported Deals
(n=104 deals)

(n=41 deals)

NPV was
calculated (13%)

NPV was calculated (37%)

NPV was not

. NPV was not Calculated
Calculated (63%)

(87%)

|
|
|

Notes: Notes:

1 Based on 41 total responses — excludes the 6 survey responses in 1 Based on 104 total responses — excludes the 5 survey responses in
which respondents did not answer the qae.stion, “Did you calculate an which respondents did not answer the question, “Did you calculate an
estimated net present value (ENPV) for t‘hi.’s1 deal?” estimated net present value (ENPV) for this deal?”

2 Numbers in parentheses after descﬂptio:?s iin the legend represent 2 Numbers in parentheses after descriptions in the legend represent

numbers of responses. numbers of responses.

?i
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Valuation

NPVs were computéd‘by blotech and pharma ‘coymipanies more frequently

than by academic institutions

Share of Deals Where NPV was Calculated
: 36%

w A
o O
] )

N
(@]
1

Share of
Deals 20 A
(%)

Academic (56) Other (15) - Biotech (38) Phafma (36)

Notes: . ) .

1 Based on- 145 total responses — excludes the 11 survey responses in which respondents did not answer the question, "Did you
" calculate an estimated net present value (ENPYV) for this deal?” :

2 Numbers in parentheses after X-axis data labels represent numbers of responses.

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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The frequency of com

development, but then decllnes

pfutlng NPVs mcreases through the Group 3 stage of

Share of 25
Deals 20 -

(%) 15

Share of Deals Where NPV was Calculated
42% 40%

29%

Notes:

Groupj 1 Group2  Group3  Group 4 Group 5
73) (19) (12) () (17)

1 Based on 126 responses — excludes 30 reépénses either representing platform technologies or failing to answer the question,

"Did you caiculate an estimated net-present value (ENPV) for this deal?”
2 Numbers in parentheses after X-axis data {ane/S represent numbers of responses.

2007 LES BioPharmaceutical Royalty Rate & Dea

Tefrns Survey
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Valuatlon

Calculatlon of NPV by Stage of Development,

Some interesting results regardmg the frequency at Wthh compames
computed NPVs at various stages of development... .

Share of Deals Where NPV was Calculated
Biotech and Pharma Deals -~ Academic Deals
80 - - T1% 80 -
70 - 70 -
Share of 60 - 0 Share of 60
Deals g | 45% Deals  s5p -
(%) 40% 0 . .
40 4 31% (%) 404
30 A 30 -
20 A 9 3 -
14% 204 gy ,
el | 101 0%  NA NA  NA
O 1 T R 0 ’_- T 0 T T T : 1
Group1  Group2 Group 3 Group 4 Group 5 Group1 Group?2 Group 3 Group 4 Group 5
(28) 0 (11) (5) (18) _ (41) (8) (0 () O

Notes: - ' " Notes:

1 Based on 67 responses - excludes responses either representing platform 1 Based on 46 responses excludes responses either representing platform
technologies or failing to answer the question, . "Did you calculate an estimated net technologies or failing to answer the question, “Did you calculate an estlmated net
present value (ENPV) for this deal?” .present value (ENPV) for this deal?"

2 Numbers in parentheses after X-axis data labels represent numbers of responses. 2 Numbers in parentheses after X-axis data labels represent numbers of responses.
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There were some larg 1d|spar|t|es between various therapeutlc areas as to
the frequency of com tlng NPVs.
Share of Deals Where NPV was Calculated
1
100% -
; 80% -
Share of 60% -
Deals . 40% 40% 39%
(%) 40% ~ ‘ ‘ i‘; 30% 239%
20% - 12% % I . 3% 14%
0, 0, 0, 0,
0%——-.“.06.0/(’. 0% 0%
N @ > N N N TS TR NG
\\r\b"‘ Qo Q>\Q’ q(\ (@ %Qrb Q}@\ Q@ -o‘z}\ ,@Q CS\\ C\Q R
ISR SN N I R VO R Sl
& & 50\ & O .{\@Q & & \Q’&Q K
v \\Qa@ \@c}!' & &0\\ \éb & & & é\\ &
*\@é\ &% & o & & D o
&K
&
?e
Notes: ;
1 Based on 126 responses — excludes 30 resporses either representing platform technologies or falllng to answer the question,
“Did you calculate an estimated net present value (ENPV) for this deal?”
2 Numbers ‘in parentheses after X-axis data I‘abel’s represent numbers of responses.
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Valuatlon

Calculatlon of NPV b y Therapeutlc Area

Deals reported by blotech and pharma companies also have a large dlspanty
in the frequency of computing NPVs by therapeutic area.

Share of Deals Where NPV was Calculated—Biotech and Pharma

100% -
80% - 67%
Sga"ei of  60% A 50% .
eais
0 0% - 30% 33% 995 0
(%) ‘ 25% 25% 25%
20% -
0 0% 0% 0% 0%
0 T T T T T T T
QAR RN SRR ‘@ QIO NN
N » O N o > G > N QA <
X 7\ <2 Q N NS O - < L ) ) 2
SN N I I O R S
& @ O © & & F & K
?sx Q,\ \QF’ i \6\0 @fo ‘%c\o 6\0 \}%o R QY
&

Notes: '

1 Based on 67 responses — excludes responses either representing platform technologies or failing to answer the
question, “Did you calculate an estimated net present value (ENPV) for this deal?”

2 Numbers in parentheses after X-axis data labels represent numbers of responses.
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NPVs were computed in very few deals reported by academlc institutions
across all therapeutic areas.

Share of Deals Where NP\/ was Calculated—Academic Deals

100% ~
_ 80%
Share of  ggo; -
Deals
(%) 40% - 29%
20% -
oo, L 0% 0% 0% NA~ 0% 0% 0% 0% 0% 0% 0% 0%
(s} I T T T T T T T T T ¥ T
S F Q@ e SAIQINY NS
(\c‘?} \?}\rb' 1 ' Q\\{b \0\#\\0 60\)\(0 0% 0&0‘?} Q%-\}Q \OQ\G \{g}?\}' 6\O\C)Q \&0 O\‘\@
.2 O @ A\ S S »
v&\g N > 6\&% & & & & & <2~"‘°°Q
& & s & & & & &
< |
&Y |
v |
Notes:

1 Based on 46 responses — excludes r=s§onses either representing platform technologies or failing to answer the
question, “Did you calculate an estimated net present value (ENPV) for this deal?”
2 Numbers in parentheses after X-axis da;:a labels represent numbers of responses.

r—
[
.

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 60




Valuat|on

Calculatlon of NPV for Platform Deals

NPVs were computed for non-platform technology deals more frequently
than they were for platform technology deals =

Share of Deals Where NPV was Calculated—All Deals

25%
21%
20% -
15% -
Share 1%
of Deals  10% 1
5% A
0% N i T ; .
Non-Platform Platform Technology
Technology (126) (19)

Notes:

1 Based on 145 total responses — excludes the 11 survey responses in wh/ch respondents did not answer the question, “Did you
calculate an estimated net present value (ENPV) for this deal?”

2 Numbers in parentheses after X-axis data labels represent numbers of responses.”
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of the com pany.

% of Deals in Whuch NPVs were Calculated - All Deals

10000 100% 100%
0 Y B
80%
60%
40% ] 339
27% 25% 25%
20%
0% : V‘ ‘ ¥ ¥ T [ T
$0$100 | $101-$250  $251-$500  $501-$1,000 $1,001-$5,000  $5,000+ | § in Milions (US)
(26) 4) (4) (4) 1) (3)
Notes:

1 Excludes responses for platform technologies mlrd responses Jailing to answer the question, “Did you calculate an estimated net present value
(ENPY) for this deal?”

2 Numbers in parentheses after X-axis data labels represent numbers of responses where respondents answered the question, “Did you calculate
an estimated net present value (ENPV) for this dea ?” and reported their company size in terms of annual revenue. For example, for companies
reporting annual revenue between 30 and §1 00 mzlllon there were 26 responses to the question “Did you calculate an estimated net present
value (ENPV) for this deal?” In 27% of these deals (or 7 of the 26 deals), respondents indicated they did calculate an NPV; in 19 of the 26
deals, respondents indicated they did not calcul ate ian NPV.

3 Excludes deals-where respondents answered, “P re-commercxal " to the question, “What was your 2006 annual pharmaceutical sales revenue?
(US$ Millions).”
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Valuatlon

Range m NPV Values

The majority of biotech and pharma reported NPVs are relatlvely low

compared with the few large NPVs reported

ENPV for Deals Where it was Calculated

$900
$800 ®
$700 .
' : . _Licensor - Licensee
$600 , Average $237 $118
: - Median “$89 $30
ENPV' 500 — Min $14 30
(million) $400 | Max $800 $740
$300
$200 Y
$100 , o«
A A
$O -‘M__‘_._. l H =
4 5 10
' Note: B | Responses

1 Excludes platform deals.

| ¢ Academic Licensor

@ Biotechnology
Licensee

A Biotechnology
Licsnsor

B Other Licensor

B Pharmaceutical
. Licensee

@ Pharmaceutical
Licensor

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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While upfront payments are the most prevalent, amounts are small compared
with development and sales milestones

80% 21% 33% 13%
$9,823 $6,499 $2,067 $34,000 $56,387 $10,371
$450 $5,000 $600 $15,000 $5,000

$3 $200 $50 $100 $32
$250,000 $50,000 $6,000 | $420,500| $500,000 $75,000

($ in thousands)

Notes:
1 Excludes platform deals.

2 Blue font represents highest result; red font rey

. : :
2007 LES BioPharmaceutical Royalty Rate & Deal

sents lowest result. .
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Valuation

Sales and development milestones comprise the majorlty of Iumpr sum
payments in deals reported by biotech and pharma compames

80%
$16,627 $7,530 $1,788 $64,949 $76,540 $14,085
$2,000 $5,000 $550 $17,000 $26,250 $9,000
$25 $200 $50 $75 $200 $225
$250,000 $50,000 $6,000 | $420,500| $500,000 $75,000

($in theusands)

Notes:
1 Excludes platform deals.
2 Blue font represents highest result; red font represents lowest result
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Development mllestolnes are much more prevalent than sales mllestones in
deals reported by academlc institutions.

($ in thousands)

Notes:
"1 Excludes platform deals.
-2 Blue font represents highest result: red font re presents lowest result.
2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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Highest ratios of Lip fron'tfpéyhients to NPV were in “Group 1” deals.
All Deals: “Average” up front payment to NPV = 15% and “Median” of 7%

Up Front Payments / NPV
# of Deals Average - Median Min Max
All Deals 21 15% 7% 0% 80%
Biotech Deals 7 14% 8% 1% 40%
Pharma Deals 9 11% 4% 0% 33%
Group 1 Deals 7 26% 22% 1% 80%
Group 2 Deals 6 5% 4% 0% 13%
Group 3 Deals 5 16% 7% 4% 33%
Group 4 Deals 1 0% 0% 0% 0%
Group 5 Deals 2 5% 5% ‘ 0% 1%

Note: ; ‘ v : o
1 Excludes 2 platform deals, 3 deals for which the NPV was not available, 1 deal with a reported NPV of $0, and 1
deal with an up front payment that greatly exceeded the NPV of the deal, :
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The majority of the high NPV deals were biotech deals; the only 2 academlc

deals with a reported

NPV were very small.

$800

$800

$700

$600

$500

ENPV

$400

$300

$200

Academic
Average $0.14
Median $0.14
Min $0.01
Max $0.27

$100

$0 -

LR

]
Academic

IBiotéchr;oloéy l

Pharmaceutical

Note:

1 Excludes platform deals.
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Valuation

As expected, the higher the estimated pe'akvsales, the.higher the NPV

$900
$800 *
2
$700
$600
~ $500 >
o,
=
W s400
<
$300
200
¥ L J
$100 : *
50 . ® ’0 e ¢ L L 2 L J
' $0-5100 T $2513500 | $501-$1,000 | = $1,000+ |
5 Estimated Peak Sales
: $0-$100 $251-$500 $501-31,000 $1.001+ ,
Note: . - Average . $15 $95 $340 - 3342 |
-1 Excludes platform dels; biotech and - Median » $9 o 345 - $170 $289
pharma deals only. Min - 30 $12 8§50 $50
‘ ’ Max : $45 . $340 C. -$800 . "~ $740
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The highest reported
relatively early stages of development.

lNPVs were for compounds or drugs that were at

$900
'$800 -
.
$700
$600
> $500
o,
Z
4 ga00
L 4
$300
$200.
L 4
$100 -
*> & * L 4 L 2
$0 s e e r‘—————
Group 1 Group 2 Group 3 Group Group 5§
L Stage of Development
- Group1 Group2 Group3 Group4 Group5
Note: Average $55 $226 $314 $45 $55
1 Excludes platform deals; biotech and Viedian $50 $195 $14 $45 $24
pharma deals only. Min $30 $25 $4 $45 $0
Max $89 $489 $800 $45 $170

2007 LES BioPharmaceutical Royalty Rate & Dea
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Mean and Median of Fixed Royalty Rates for Anticancer Deals

by Therapeutic Stage
7.0% :
6.0%
— 6.0%
X 5.0% 5.0%
LA

g 5.0% 45% 45% , T
o4 e
> 4.0% - @ Mean
> 3.0% - @ Median
(4 2.0% 2.0%
B 2.0% -
]
X
L 1.0% -

0.0% - e

Preclinical IND Filed Phase | (patients Phase 1 Phase 2 (patients
n=23 n=1 enrolled) (completed) enrolled)
n=2 n=1 n=1
Therapeutic Stage
Accompanying data on following page..
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Analysns of Therapeutic Areas ‘

Antlcancer — Type of Royalty Rate

Royalty Rates v ,
Antlcancer - # of Deals Min .~ Median '~ Max - -Mean-

leedRoyalty Rate

3% . 50%| - 6.0%
‘|Tiered Royalty Rates 7 ' :
{No (pyalty component 4

leed Royalty Rate 2
Tiered Roya(ty Raﬁee 1

5% 7% 45%

Fixed Royalty Rate 1 2%|

2% 2% 2.0%
Tlered Royalty Rates _ 1
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16

n by Therapeutic Stage

12

Ei Median of Upfrdnt Payment for Anticancer Deals

Upfront Payment (US$ Millions)
w

4
v N
ol i 010 010 5pg 008 ,
Preclinical IND Filed Phase | Phase 1 Phase 2
n=25 n=1 |l (patients (completed)  (patients
: enrolled) n=2 enrolled)
n=3 n=1
| Therapeutic Stage

0.750.75

Phase 2
(compieted)

n=1

1.00 1.00

Mean
& Median

T

Phase 3

(patients

enrolled)
n=1

Accompanying data on followin

' 2007 LES BioPharmaceutical Royalty Rate & Deal

g page.

|
i
!
|
|

Terms Survey

Page 74



Analy5|s of TherapeutlcrAreas .

Antlcancer Upfront Payment

S Upfront Payment (US$ Mllhons) R i
‘1Anticancer - # of Deals* - Min = Medlan Max -Mean .|

Preclinical. , 25] 0.003] _ 0.08] 250.00] 11.57]"
IND Filed -~ | ~1_0.10] ool o10[ o040} -

1
Phase | (patients enrolled) 3| 0.01] 0.08]. 015] -0.08]
. |Phase 1 (completed) 2{ --0.03} - 10.01{ 20.00} 10.01}
Phase 2 (patients enrolled) 1] 200.00{ 200.00f 200.00] 200.00
) 1
1
0

Phase 2 (completed) 0.75 0.75f 0.75 0.75
Phase 3 (patients enrolled) 1.000 1.00f 1.00{ 1.00
Approved/Launched nodata |nodata |nodata |nodata

* Deals with an upfront payment

-~ 2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 75



6%

Mean and Median of Fixed Royalty Rates for Cardiovascular Deals

by Therapeutic Stage

5%

5.0% 5.0%

4%

3% -

2% -

Fixed Royalty Rate (%)

1% -

0% -

3.3%

Approved/Launched
n=1

Therapeutic Stage

Mean
&8 Median

Accompanying data on following page.

2007 LES BioPharmaceutical Royalty Rate & Deal |

Term
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\Analy\sls of Therapeutic Areas -

Cardlovascular — Type of Royalty Rate

Royality. Rates
# of Deals :

JCardiovascular
Preclinical.
Fixed
Tiered-

Mean

k»Median" - _Max A
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N
B

Mean and Median of Upfront Payment for Cardiovascular Deals

by Therapeutic Stage

N
(@]

-
[0)]

Upfront Payment (US$ Millions)
R

8 Bl
4

044 004 0.01  0.01
0 == ; ’

Preclinical Phase 1 (patients Phase 2 (patients Approved/Launched

n=5 enrolled) enrolled)
n=4
n=1 n=1
Therapeutic Stage

Mean
& Median

Accompanying data on folloWing

2007 LES BioPharmaceutical Royalty Rate & Deal 1

 page.

lerms Survey
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Analysus of Therapeutlc Areas

Card/ovascu/ar Upfront Payment

“Upfront Payment (US$ Millions)

Cardiovascular -

-Max-

7 # of Deals*  Min._ - Median Mean

- |Preclinical ~ 510001 - 0.04] - 2.00] - 044
|Phase 1 (patients enrolled) 1 - 0.01} 0.01} - -0.01] . 0.01
Phase 2 (patients enrolled) -1 15.00 15.00} -.-15.00] ~ . 15.00
Approved/Launched 4 0.33 -21.00}-- -250.00] - - 73.08

* Deals with an upfront payment

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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25%

20%

15%

Fixed Royalty Rate (%)
2
X

o
X

o
X

Mean

and Median of Fixed Royalty Rates for CNS Deals
by Therapeutic Stage

21.3% 21.3%

Mean
& Median

4.0% 4.0%

Preclinical

n=5

IND Filed Approved/Launched
n=2 n=2
Therapeutic Stage

Accompanying data on following page.
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AnalySIS o.fTherapeutlc ‘Areas -

CNS Type of Royalty Rate

Royalty Rates
# of Deals  Min

'Fixea. : B
Tiered» 4}

2% A%

Fixeci*
Tiered

'lzléred
Registered/NDA s|
Ti_ered

Fixed
No royalty component
* only 1 deal provided rate information

15% 51% 28% 21%

NN
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_
(0]

El

Mean and Median of Upfront Payment for CNS Deals

by Therapeutic Stage

-
N

Mean
@ Median

Upfront Payment (US$ Millions)
(0]

4 ,1
041 020

i

0 . .
Preclinical IND Filed Phase 3 (patients  Registered/NDA Approved/Launched
n=6 n=3 enrolled) submitted
n=3
n=2 n=1
Therapeutic Stage
Accoxﬁpanying data on following page.
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AnaIyS|s of Therapeut|c Areas

CNS Upfront Pa yment .

Upfront Payment (US$ Millions)

CNS

- Max:

" 'Mean.

# of Deals* ~Min ~ -Median
Preclinical - 6 +0.01} - 053] - 22.00 4,01
IND Filed ©3]0.04] 0.20 - 1.00f .~ 0.41
Phase 3 (patients enrolled) 21 - 2.00 11.00]" - 20.00f " -11.00
Phase 3 (completed) nodata ~ |nodata’ |nodata |nodata |no data
Registered/NDA submitted 1] 0.60 -0.60f  :0.60] -  0.60
Approved/Launched ~3] 7 1.00f 1.50]: - 105.00} - - -35.83

* Deals with an upfront payment

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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Mean and Median of Fixed Royalty Rates for Inflammation/Muscoloskeletal Deals
by Therapeutic Stage
9%
8%
S 7%
2 6%
& | 50%  5.0%
> % —
= 3% | o
(3]
2 2% -
.
1% -
0% A v
Preclinical ! Phase 1 (patients enrolled) Approved/Launched
n=4 n=1 n=1
Therapeutic Stage

Mean
@ Median

Accompanying data on following p

2007 LES BioPharmaceutical Royalty Rate & Deal

Tem

age.

ns Survey
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AnalyS|s of Therapeutlc Areas

Inflammatlon/Muscquskeletal — Type of Royalty Rate

Royalty Rates
# of Deals Min

InflammatlonIM uscoloskeletal Median-

Tlered o 3
No royalty com_p_pent 1

1 8% 8% 8% 8%
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Mean and Median of|Upfront Payment for Inflammation/Muscoloskeletal Deals

by Therapeutic Stage

10
N
o
o
= 8
= B Mean
b4 5 @ Median
2
=
(]
E 4
L]
o
=
£ 2 1.10
2 0.50 0.50

[ e
Preclinical S Phase 1 (patients enrolled) Approved/Launched
n=5 n=1 n=2
Therapeutic Stage

‘Accompanying data on following page.
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Analysns of Therapeutlc Areas

Inflammat/on/Musculoskeletal — Upfront Paymem‘

, Upfront Payment (US$ Millions) I
InflammatlonIMuscoloskeleta #of Deals* ~Min  Median- = 'Max '~ Mean
- |Preclinical - = 5. 001 -~ 016[ - 5.00{ - 110
Phase 1 (patients enrolled) 1] .. 050} 0.50f " "0.50] - 0.50
Approved/Launched ’ 21 -+ 460 - 4.80) 5.00 4.80

* Deals with an upfront'payment
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Mean and Median of Fixed Royalty Rates for Ophthalmology Deals

25%

by Therapeutic Stage

20.0%  20.0%

20%

15%

10%

Fixed Royalty Rate (%)

5%

Mean
& Median

0%
Preclinical
n=3

Phase 1 (completed) Registered/NDA submitted
n=1 n=1
Therapeutic Stage

Accompanying data on following page.
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AnaIyS|sof Therapeutchreas |

Ophthalmology Type of RoyaltyRate

Royalty Rates |
Ophthalmology B ‘ #ofDeals Min - . Median® Max Mean

Tiered 1
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16

Mean anc

1 Median of Upfront Payment for Ophthaimology Deals
by Therapeutic Stage

.
N

13.00

Mean
@ Median

Upfront Payment (US$ Millions)
o0

O O s

Preclinical

0.02 0.10 0.10
¢ B ! !
, Rhase 1 (completed) Registered/NDA Approved/Launched**
submitted n=2
n=1
Therapeutic Stage

Accompanying data on following

2007 LES BioPharmaceutical Royalty Rate & Deal
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AnaIyS|s of Therapeutlc _Areas

Ophthalmology Upfront Payme’nt

Upfront Payment (US$ Millions)

Ophthalmology # of Deals* - Min =~ Median Max  Mean

Preclinical 4 . 0.15 -.0.23 - 1.00] . 0.40
‘|Phase 1 (completed) 1 0.02) 0 0.02]  0.02 0.02
Registered/NDA submitted =.1].. 13.00f --13.00] -~ 13.00{-  13.00
Approved/Launched* 2 010 010" 040 0.10

* Deals with an upfront payment

**Both deals had the same upfront payment.

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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Aggregate Survey Results
- by Question
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Appendlx A

Aggregate Survey Results

. QA. What type of Organlzatlon are you’?
Number of Companies - Number of Deals Pct Selected - Chozce

22 ‘ 69 30. 0% Academic
45 55 23.9% Biotechnology
52 64 - 27.8% Pharmaceutlcal :
- 38 42 -18.3% Other
Total 230 100%

*Qther organizations include BD & Advisory, Chemical Suppl:ers CROs, .Consulting,
Executive Recruiters, Federal Contractors, Finance/investment Banking, Medical

Devices, Non-profit Research Institutes, Law Firms, Private Equity Funds, and
Venture Capitals.

. QB. What were your 2006 annual Pharma sales revenues?

Number of Companies Number of Deals Pct. Selected Choice

48 96 41.7% Academic organization/Not applicable

49 59 25.7% Pre-commercial

33 43 18.7% $0-$100
5 6 2.6% $101-$250
5 5 2.2% $251-%$500
5 8 3.5% $501-$1,000
3 3 1.3% $1,001-$5,000

-9 , 10 - 4.3% $5,000+
" Total 230  100%
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© 2007 LES BioPharmaceutical Royalty Rate & Deal

Q1. What year did deal take place?

Number of Companies
65
45

22 |
- Total

Q2. Were you the Licenéor or

Number of Companies
72

44

Total

Q3. Type of Partnering Orga

Nu

Number of Deals Pct. Selected- Choice

nization?

80
67
- 38
185

|Licensee?

mber of Deals

130
55
185

Number of Companies Number of Deals

16

41

66

7
Total

< *Qther pairtn
Holding Con

i
P

Tern

ns Survey

16
62
97
10
185

43.2% 2007

36.2% 2006

20.5% 2005
100% -

Pct. Selected Choice
70.3% Licensor
29.7% Licensee
100%

Pct. Selected Choice
8.6% Academic
33.5% Biotechnology
52.4% Pharmaceutical
5.4% Other*
100%

ering organizations include Antibody Products, Bio/Pharm,

npanies, Law Firms, Medical Devices, Nutraceuticals, and
Research Tools.
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Aggregate Survey Results

. Q4. Partnering Organization’s Est. 2006 Pharma Sales?
Number of Companies Number of Deals  Pct. Selected Choice

15 15 8.1% Academic organization/Not applicable
31 64  34.6% Pre-commercial
27 36 19.5% $0-$100
7 8 4.3% $101-$250
6 6 - 3.2% $251-$500 .
8 10 5.4% $501-$1,000
12 13 7:.0% $1,001-$5,000
29 33 - 17.8% $5,000+
Total 185 100%

. Q5. Type or Category of Compound / Drug?
Number of Companies Number of Deals Pct. Selected Choice

3 3 1.7% Cytokine
3 3 1.7% Hormone "
8 12 - 6.8% Monoclonal antibody
7 7 4.0% Natural product
13 22 12.5% Peptide/protein
14 21 11.9% Platform Technology
3 - 3 1.7% RNAi/antisense (or similar)
60 84 47.7% Small molecule
16 21 11.9% Other *
Total 176 100%

*Other compound/drugs include anti-infective, artificial tear, assay, biodegradable nanoparticles,
biomaterial, database/software, medical device, hyaluronic acid, oligodinucleotides, polyclonal,
proprietary gene panel, unique human cell line, vaccine ) '
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Q6. Principle Therapeutic Ar
Number of Companies I

26

NOOOOMmOOWONNO

23
Total

*Other areas i

2007 LES BioPharmaceutical Royalty Rate & Deal (T

ea for License?

Number of Deals ~ Pct. Selected Choice
26.7% Anticancer.

47
9
7
2

12

21
9
5
9

11

10
2

32

176

5.1% Anti-infective (b

4,0% Anti-infective (vi

1.1% Blood & clotting -
6.8% Cardiovascular

11.9% CNS

5.1% Dermatological
2.8% Gastrointenstin:
5.1% Immunological

6.3% Inflammation/m
5.7% Ophthalmology
1.1% Resplratory

18.2% Other ™
100%

nclude aging, anemia, anti-parasitic, cancer supportive care, cleansing lotion,

diabetes, dlagnosﬂc endocrine, hormonal, metabolic, nutraceutical, nutrigenomics screening,
ob/gyn, obesuty post surgical adema, preeclampsia, research, surgical, urological, veterinary,
and women's




Appendlx A

Aggregate Survey Results

. Q7. Stage of Development for Prmcnpal Indlcatlon’?

Number of Compames Numberof Deals Pect. Seleoted Cho:ce

60 ' 108 61.4% Preclinical
5 5 2.8% IND Filed
4 6 3.4% Phase 1 (patients enrolled)
7 7 4.0% Phase 1 (completed)
5 5 2.8% Phase 2 (patients enrolled)
5 5 2.8% Phase 2 (completed)
8 9 5.1% Phase 3 (patients enrolied)
4 4 2.3% Phase 3 (completed)
3 3 1.7% Registered/NDA submitted
17 24 13.6% Approved/Launched
Total 176 100%

. Q8. Exclusive or Non-Exclusive License?

Number of Companies Number of Deals Pct. Selected Choice

97 154 87.5% Exclusive
14 22 12.5% Non-exclusive

Total 176 100%
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Q9. Territories Included in tr\e ‘License?

Number of Companies Number of Deals Pct. Selected Choice

71
96
79

75 |

80
Total

122
160
132
127
140
176

Q10. Estimated Peak U.S. Annual Sales?
Number of Companies Number of Deals

37
10
21
26
19
Total

90
11
22
27
20
170

69.3% Worldwide
90.9% US
75.0% Europe
72.2% Japan
79.5% Other

NA Total

Pct. Selected Choice
52.9% $0-3$100
6.5% $101-$250
12.9% $251-$500
15.9% $501-$1,000
11.8% $1,001+
100%

Q11. Deal Include Co-Promo or Co-Marketing Rights?

Number of Companies N}meer of Deals
17 |

79
10
Toftal

18
141
11
170

2007 LES BioPharmaceutical Rdya!ty Rate & Deal {Terms Survey

Pct. Selected Choice
10.6% Yes
82.9% No
6.5% Option to "opt-in"
100%
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Appendlx A

Aggregate Survey Results

. Q12. Who has ultimate responsublhty for the followmg functlon’7

Licensor Lo Licensee
: Companies ~Deals Pct Selected -Companies Deals Pct Selected
Research : . 50 67 39%| 53 103 61%
Product development 32 39 23% 69 131 77%
Clinical trials 29 35 - 21% 74 135 79%
Regulatory ' B 22 261 - 15%| 80 144 85%
Manufacturing - 30} - 360 21%| 747 134 79%

*  Q13. Deal Have Flat or Tiered Royalties?

Number of Companies Number of Deals Pct. Selected Choice

47 88 51.8% Flat

54 64 37.6% Tiered

14 : 18 10.6% No royalty component
Total 170 100%

. Q14. If this deal did not have royalties, was there a profit-sharing component?

Number of Compan/es Number of Deals Pct. Selected Choice

4 5 27.8% Yes
10 . 13 - 72.2% No

Total , 18 - 100%.
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. Q15. What was the Flat Royalfy Rate for this deal?

Number of Companies 45
“Number of Deals |/ 89
MIN |, 0.3%

1st QUARTILE ! 2.3%
MEDIAN, = 4.0%

3rd QUARTILE 7.0%
MAX|  50.0%

MODE 5.0%

MEAN | 6.6%

STD. DEV. 9.0%

. Q16. Please provide the ro,yalty tier structure that most closely resembled your deal. For each tier (up to 6) enter

the maximum sales to which this tier applied, and the royalty rate for that tier.
(all results are located in Analys(’s and Results — Tiered Royalties section of the report)

I
*  Q17. Did this deal have stacked royalties?

Number of Companiesff Number of Deals  Pct. Selected Choice

26 52 37.7% Yes
60 86 62.3% No

Total 138 100%

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey
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Appendlx A

Aggregate Surve y Results' '

. Q18. What was the value of the following fi nancial components of the deal terms? (US$ Millions)
(A total of 150 deals entered data for at least 1 of the below components. The calculatlons below exclude blanks and zeroes.)

% of Deals
with this

Number of Number of Financial FIRST . THIRD . STD.
Einancial Component Companies Deals Component MIN QUARTILE MEDIAN - -QUARTILE MAX MODE MEAN DEV.
Upfront payment LT 133 89% 0.003 0.1¢ 0.3 ‘ 46 250.0 0.1 10.3 36.6
Research funding 29 -~ 35 23% 0.10 0.4 5.0 10.0 100.0 5.0 9.6 18.5
Technology access fee - 81 8 5% 0.05 0.1 0.6 2.0 6.0 NA 1.7 2.4
Total development ) ’
milestone payments 60 99 66% 0.07 0.6 2.8 19.5 420.5 0.9 34.5 73.5
Total sales milestones , . ' ,
payments . 36 50 33% 0.10 1.5 13.5 57.5 500.0 1.0 51.5 96.4
Equity investment 19 24 16% 0.03 1.0 5.0 10.0 75.0 5.0 8.6 15.2

. Q19. When do the royalties from this deal stop?

Number of Companies Number of Deals Pct. Selected Choice

8
44
9

23

13
Total

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey

10
71
9

46

21

157

6.4% After a set time period

45.2% Expiry of last patent
5.7% Expiry of key patent or patents
Expiry of last patent or X years from the date of the first commercial

29.3% sale, whichever is longest

Other (Please specify) Responses will be included in Appendix of Final
13.4% Report.

- 100%
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»  Q20. Did you calculate an estlmated net present value (ENPV) for thns deal‘?

Number of Compan/es Number of Deals Pct. Selected Cho:ce

24
59
Total

. Q20a. Please enter the ENP\,

Number of Companies
Number of Deals
MIN

1st QUARTILE
MEDIAN

- 3rd QUARTILE:'
MAX

MODE

MEAN

STD.DEV,

2007 LES BioPharmaceutical Royalty Rate & Deal Tern

23

26
0.005
15
50
173
800
50
155
224

ns Survey

30
117
147

/ in US$ millions.

20.4% Yes -
~ 79.6% No.

| - 100%
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Appendlx A

Aggregate Survey Results_

. Q21. Did you calculate a deal split assessment of the overall value?

Number of Companies - Number of Deals Pct. Selected ‘Choice

73 138 87.9% No-

Total 157 100%.

Q22 lfyee, ‘what was the deal split sharing?

Licensor Licensee

Number of Companies 18 18
Number of Deals 20 20

MIN 3 10

1st QUARTILE 40 40
MEDIAN 50 50

3rd QUARTILE 60 - 60

MAX 90 97

MODE 50 50

MEAN 50 50

STD. DEV. 19 19
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LES BioPharmaceutical Royalty Rate and
Deal Terms Survey

P
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Appendlx B

Survey Questlonnalre

LES Pharmaceutical Royalty Rate & Deal Terms Survey

LES would like to gather as much information as possible about recently completed deals since January 2005. You will
have the opportunity to submit as many deals as you would be willing to share. They may be entered all in one session

or you may enter them gradually over the course of the data collection process. Please submit one deal at a time starting
with your most recent.

A. What type of organization are you?
Academic
‘Biotechnology
Pharmaceutical
Other (Please specify)

B. What was your 2006 annual pharmaceutical sales revenue (US$ Millions)?
Academic organization/Not applicable
Pre-commercial
$0-$100
$101 —$250
$251-§500
$501 -$1000
$1,000 — $5,000
$5,000+
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- 1. What year did this deal take place?
2007
2006
2005

2. Were you the licensor or li
Licensor s
Licensee

3. What was the type of the partnering organization?

Academic
Biotechnology
Pharmaceutical

Other (Please specify)

censee?

4. What was the partnering o
Academic organization/Not
Pre-commercial
$0-$100
$101 -$250
$251-3%500
$501 — $1000
$1,000 - $5,000
$5,000+

2007 LES BioPharmacéutical Royalty Rate & Deal

!

Ter

rganization’s estimated 2006 annual pharmaceutical sales revenue? (USS$ Millions)
applicable
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Surve y‘fQuestlonnalre

5. Please choose the type or category of compound/drug that was the subject of this deal.
Cytokine
Hormone
Monoclonal antibody
Natural product
Peptide/protein
Platform Technology
RNAi/antisense (or smnlar)
Small molecule
Other (please specify)

6. Please select the principle therapeutic area for which the product was licensed.
Anticancer
Anti-infective (bacterial)
Anti-infective (viral)
Blood & clotting
Cardiovascular
CNS
Dermatological
Gastrointestinal
Immunological
Inflammation/musculoskeletal
Ophthalmology
Respiratory
Other (please specify)

2007 LES BioPharmaceutical Royalty Rate & Deal Terms Survey Page 107









7. What stage of development

Preclinical

IND Filed

Phase 1 (patients enrolled)
Phase 1 (completed)
Phase 2 (patients enrolled)
Phase 2 (completed)

Phase 3 (patients enrolled)
Phase 3 (completed)
Registered/NDA submitted
Approved/Launched

was the product at for the principle indication?

8. Was this an exclusive or non-exclusive license?

Exclusive
Non-exclusive

9. Which territories were incl

__Worldwide
__US
___Europe
__Japan

___ Other

2007 LES BioPharmaceutical Royalty Rate & Deal;

ided in the license? Check all that apply. For worldwide deals select Worldwide.
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Appehdle

Survey Questlonna/re

10. What were the estimated peak US annual sales for this product‘7 (US$ Million)

$0-$100
$101-$250
$251—-$500
$501 - $1,000
$1,001+ :
11. Did this deal include co-promotlon or co-marketing r1ghts‘7
Yes :
No

Option to "opt-in"

12. Who has the ultimate responsibility for the following functions?
Licensor  Licensee

Research

Product development
Clinical trials
Regulatory
Manufacturing

13. Did this deal have flat or tiered royalties?
Flat (Skip to #15)
Tiered (Skip to # 16)
No royalty component
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14. If this deal did NOT include royalties, was there a profit-sharing component? (Skip to #18)
Yes- - ‘
No

15. What was the flat royalty r
: %

16. Please provide the royalty t
For each tier (up to 6) select th
the bottom tier.

ate for this deal? (%). (Skip to #17)

tier structure that most closely resembled your deal. -
e maximum sales to which this tier applied, and the royalty rate for that tier. Tier 1 indicate

Your TOP tier will not have m

Maximum Sales

ximum sale, so please provide the royalty and leave the maximum sales BLANK.

(US$ Millions) Rovalty for this Tier (%)

Tier 1

Tier 2

Tier 3

Tier 4

Tier 5

Tier 6

17. Did this deal involve stacked royalties?

Yes
No
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Appendlx B

Survey Questlonnalre

18. What was the value of the followmg ﬁnancxal components of the deal terms? (US$ Mllhons)

Upfront payment $ million
Research funding $ million
Technology access fee $ million
Total development milestone payments § __million
Total sales milestone payments $ “million
Equity investment $

- million

19. When do the royalties from this deal stop?
After a set time period.
Expiry of last patent.
Expiry of key patent or patents.

Expiry of last patent or X years from the date of first commermal sale, whlchever is longest.
Other (please specify)

20. Did you calculate an estimated net present value (ENPV) for this deal?
Yes (Please enter the ENPV in US$ millions)
No

21. Did you calculate a deal split assessment of the overall value?
Yes

No (Skip to # 23)
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22. If yes, what was the deal spht sharing?
Licensor %
Licensee %

'100% I

( N

23. Would you please submit another deal?

Yes (You will be returned to the welcome page where you can add another deal.)
No ,j

|t , o

LES plans to conduct this survey again in the fiuture. What improvements or additional questions would you like to see in

future iterations of this survey?

Thank you again for participating in the first LES Pharmaceutical Royalty Rate & Deal Terms Survey!

© 2008 by The Licensing Exec .Ijtiifes Society (U.S.A. & Canada), Inc.
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