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Attention: Donald S. Clark, Secretary
Federal Trade Commission

Office of the Secretary

Room H-135 (Annex G)

600 Pennsylvania Avenue, NW
Washington, DC 20580

Re:  Market Manipulation Rulemaking, PO82900
Dear Mr. Clark:

In 2007, Congress passed Section 811 of the Energy Independence and Security Act
(“EISA”) which authorized the Federal Trade Commission (“Commission”) to issue regulations
making it unlawful to use or employ any manipulative device or contrivance when buying or
selling at wholesale crude oil, gasoline or petroleum distillates. On May 7, 2008, the
Commission issued an Advanced Notice of Proposed Rulemaking on whether to exercise that
Section 811 authority and, if so, what the regulations should provide. 73 Fed. Reg. 25614. In
response, the Commission received 155 public comments. Following its review of those
comments, the Commission decided to propose Part 317 of its rules to create a new prohibition

for wholesale purchase and sale transactions in crude oil, gasoline and petroleum distillates. 73



Fed. Reg. 48317. Proposed Rule 317.3 would generally mirror the securities law prohibitions
found in Rule 10b-5 of the Securities and Exchange Commission (“SEC”). The Commission has
requested public comment on its proposal.

The undersigned Futures Industry Association, CME Group, Inc.,! Managed Funds
Association, Intercontinental Exchange, Inc.,2 and National Futures Association® (“Group™)
submit these comments on the Commission’s proposal. The Futures Group requests that the
Commission:

1) Reverse its decision to override the Commodity Exchange Act’s (“CEA”) grant of
“exclusive jurisdiction” to the Commodity Futures Trading Commission (“CFTC”) over all
futures and options trading, including energy futures and options, (7 U.S.C. § 2(a)(1)(A)) and
adopt an appropriate safe harbor exemption from the prohibitions in the Commission’s proposed

Rule 317.3 as described in our comment letter of June 23, 2008 (Section I);

1" CME Group now owns and operates four different U.S. futures exchanges: Chicago Mercantile Exchange Inc.
(*CME”), the Board of Trade of the City of Chicago, Inc. (“CBOT”), New York Mercantile Exchange Inc.
(“NYMEX") and Commodity Exchange, Inc. (“COMEX”). CME Group, the Futures Industry Association and
the Managed Funds Association were described in our comment letter of June 23, 2008.

2 Intercontinental Exchange, Inc. owns three futures exchanges: ICE Futures U.S. (formerly the New York Board
of Trade), ICE Futures Europe, and ICE Futures Canada (formerly the Winnipeg Commodity Exchange). ICE
also operates an over the counter energy trading platform, which is an exempt commercial market, as defined by
the Commodity Exchange Act.

3 National Futures Association ("NFA") is a registered futures association under Section 17 of the CEA and a
limited-purpose national securities association under Section 15A(k) of the Securities Exchange Act of 1934.
As the industry-wide self-regulatory organization for the U.S. futures industry, NFA is first and foremost a
regulatory body devoted to customer protection. NFA regulates the activities of over 3,700 Member firms that
include futures commission merchants, introducing brokers, commodity pool operators and commodity trading
advisors. NFA also regulates the activities of approximately 55,000 registered account executives who work for
those Members.



2) Explicitly restrict the scope of proposed Rule 317.3 to make it inapplicable to
ethanol as well as sugar, corn and other commodities, which may be used in the process of
making ethanol, that are the subject of futures and options trading (Section II); and

3) Impose specific intent and price effects requirements as elements of an offense
under the final version of proposed Rule 317.3 in order to avoid having its provisions contradict
and conflict with CEA legal requirements unless the Commission adopts our suggestions in
Sections I and II.

1. The Commission’s Final Rule Must Comport with the CEA’s Exclusive Jurisdiction
Provision.

In our June comment letter, the Futures Group described in detail the statutory text,
history, and public policy principles that support the CEA’s grant of exclusive jurisdiction to the
CFTC. See Futures Group Letter of June 23, 2008. As we demonstrated, Congress designed the
CFTC’s exclusive jurisdiction to make absolutely certain that the provisions of the CEA, as well
as the CFTC’s regulations issued pursuant to that statute, would be the sole legal standards
applicable to futures trading. As the Commission itself acknowledged in 2000, Congress
provided the CFTC with éxclusive jurisdiction “to create uniform rules for the operation of the
futures market.” FTC Denial of Petition to Quash Civil Investigative Demands-File No.
9923259 at 5 (Feb. 25, 2000). The Commission’s proposed Rule 317.3 would upset that
uniformity.

The reasons for the preclusive grant of CFTC exclusive jurisdiction are well documented.
In 1974, when the CFTC was created, Congress feared conflicting or duplicative regulation
would be applied to futures trading activities by other federal agencies or state regulatory bodies,
a legal and compliance burden Congress believed would impair the operations of U.S. futures

markets. Congress enacted CFTC exclusive jurisdiction to avoid the conflicts and inefficiencies



that plagued securities regulation and has amended the CEA many times over the years, and
amended it again as recently as a few months ago, to ensure that the CFTC would be the sole
regulator of the futures markets and related markets.*

As we also discussed in our June letter, every court to address the merits of this issue has
found the CFTC’s exclusive jurisdiction supersedes other agencies’ efforts to regulate futures
trading and the market operations that comprise the futures industry. We cited two major
decisions by the U.S. Court of Appeals for the Seventh Circuit which the Commission thus far
has ignored in this rulemaking. Board of Trade of City of Chicago v. SEC, 677 F.2d 1137 (7th
Cir. 1982) and Chicago Mercantile Exch. v. SEC, 883 F.2d 537 (7th Cir. 1989). In one of those
decistons, the Seventh Circuit dealt with the interplay of the first two sentences in 7 U.S.C.
§ 2(a)(1)(A) and established that the first sentence grants the CFTC exclusive regulatory
jurisdiction over commodity futures and options, while the second sentence recognizes that other
agencies may have jurisdiction “except as hereinabove provided,” that is, except for those
activities covered by -- “the [CFTC] exclusive jurisdiction clause.” Board of Trade of City of

Chicago v. SEC, 677 F.2d 1137, 1145 (7th Cir. 1982).5

4 As described in our June 23 letter, in the 2008 Farm Bill, Congress created a new type of statutory
classification, called a “significant price discovery contract,” that is analogous to a futures contract and made
sure that CFTC regulation of the trading of such contracts would be subject to exclusive CFTC jurisdiction.
Pub. L. No. 110-246, 122 Stat. 1651, 2201 (June 18, 2008). We have attached a full and up-to-date version of
the CEA’s exclusive jurisdiction provision to this letter.

> Apparently relying on the second sentence in 7 U.S.C. § 2(a)(1)(A), and disregarding Seventh Circuit precedent
that is directly to the contrary, the Commission claims “CFTC exclusive jurisdiction is not intended to remove
Jjurisdiction conferred to other agencies under other laws.” 73 Fed. Reg. at 48324, n.90. The Commission cites
three cases in support of this position. The first, FTC v. Roberts, 276 F.3d 583 (D.C. Cir. 2001), actually
supports CFTC exclusive jurisdiction over futures price manipulation. In Roberts the DC Circuit rejected a
challenge to a Commission investigatory subpoena, holding that a marketer of educational courses in futures
trading had not made a “compelling enough” argument that those sales activities were covered by CFTC
exclusive jurisdiction over “transactions involving” futures contracts “to overcome this court’s long-standing
chariness about entertaining challenges to administrative subpoenas.” 276 F.3d at 592. The Court contrasted
activities that would be subject to CFTC exclusive jurisdiction, for example, “actions closely linked to the
(Footnote Continued...)



Despite this legal authority and unbroken chain of precedent, the Commission concluded
that “CFTC authority over manipulation relating to commodities futures markets is not exclusive
and, moreover, is separelte from CFTC’s exclusive authority under CEA Section 2(a)(1)(A).” 73
Fed. Reg. at 48324. Respectfully, the Commission misreads the CEA. The Commission’s
conclusion depends on the assumption that Congress limited the CFTC’s exclusive jurisdiction to
the futures contract instruments themselves, but not the activity involved in trading those
contracts, including attempted or actual price manipulation. That view is precluded by the CEA.
Congress stated the purpose of the CEA as follows: “it is further the purpose of the [CEA] ... to
deter and prevent price manipulation.” 7 U.S.C. § 5(b). To that end, the CEA’s comprehensive
regulatory protections and prohibitions apply to everyone who trades futures contracts and the

various professionals and markets through which futures are traded. Granting the CFTC

(Footnote Continued)

actual trading of commodities,” with marketing instructional videos that might or might not result in actual
futures trading. The Roberts courts read the CFTC’s exclusive jurisdiction to apply to “business deals that
involve the buying and selling of futures,” a conclusion the court found “comports with Congress’ goals of
conferring on the CFTC sole regulatory authority over futures contract markets....” 276 F. 3d at 590. Most
tellingly, the court analyzed carefully the meaning of the first sentence in 7 U.S.C. § 2(a)(1)(A) granting
exclusive CFTC jurisdiction and did not rely on the second sentence in that provision, the so-called agency
savings clause, because the Commission and other agencies “retain their jurisdiction” only for those matters
“beyond” what Congress covered in the first sentence, the actual trading of futures. 276 F.3d at 591. Futures
manipulation involves the actual trading of futures and therefore Roberts undermines the Commission’s
position in footnote 90.

The Commission also relies upon and misconstrues two district court decisions; neither concerned futures
transactions or other matters within CFTC exclusive jurisdiction. In SEC vs. Hopper, 2006 WL 778640 (S.D.
Tex. March 24, 2006) the SEC alleged that the defendants issued false corporate disclosures of their companies’
trading activities relating to sham non-futures energy transactions. The court rejected an attempt by the
defendants to raise a CFTC exclusive jurisdiction defense because neither the corporate disclosures nor the non-
futures transactions were covered by CFTC exclusive jurisdiction. US vs. Reliant Energy Services, Inc., 420 F.
Supp.2d 1043 (N.D. Cal. 2006) did not even mention the CFTC’s “exclusive jurisdiction” over futures. Instead,
it merely held that criminal prosecutions for non-futures commodity price manipulation may be brought under
the CEA without disturbing the “exclusive regulatory authority” of the Federal Energy Regulatory Commission.



exclusive jurisdiction over instruments, but not trading, would defeat the very congressional
purpose that the Commission itself identified in 2000. See infra at 3.

Moreover, the statutory terms that Congress enacted do not limit the CFTC’s exclusive
jurisdiction to just the futures contract instruments themselves. Congress expressly and broadly
intended that CFTC exclusive jurisdiction would apply “with respect to accounts, agreements ...
and transactions involving” futures and options contracts “traded or executed” on a regulated
market. 7 U.S.C. § 2(a)(1)(A). By focusing on the forms and means for trading (accounts,
agreements and transactions), as well as the actual trading of futures contracts, Congress made
clear that, without limitation, the CFTC’s exclusive jurisdiction covered those whose futures
trading practices might constitute price manipulation.6

The Commission’s failure to apply the CEA’s exclusive jurisdiction provision as written
1s surprising because only six years ago the Commission endorsed a different and more accurate
view in its Supreme Court brief filed in the Roberts case. There, the Commission
unambiguously stated: “7 U.S.C. § 2(a)(1)(A) gives the CFTC exclusive jurisdiction over the
regulation of commodities and commodities trading markets.” Brief For Respondent-FTC, Ken
Roberts Co. v. FTC, No. 01-1772, 537 U.S. 820 (cert denied), 2002 WL 32135703 at * 5

(August 2, 2002). Citing the Roberts decision itself, the Commission explained that “the CEA

6 Congress enacted the CEA’s exclusive jurisdiction provision in 1974 as part of the Commodity Futures Trading
Commission Act of 1974, Pub. L. No. 93-463, 88 Stat. 1389. One additional provision of the 1974 Act, Section
412, confirms our reading of the exclusive jurisdiction provision. In Section 412, Congress made clear that if
other agencies, other than the new CFTC of course, had started proceedings under other laws against futures
traders or brokers before the 1974 amendments took effect, those proceedings “shall not be abated by reason of
any provision of this Act.” 88 Stat. 1414. This provision was needed, in the words of the Tenth Circuit to avoid
the creation of a “no man’s land,” where pre-1974 misconduct, like fraud or manipulation, which post-1974 fell
within the CFTC’s exclusive jurisdiction, could not be reached by other regulatory bodies. See SEC v. American
Commodity Exchange, Inc., 546 F.2d 1361, 1367-69 (10th Cir. 1976). If Congress had not intended CFTC
exclusive jurisdiction to include fraudulent or manipulative misconduct with respect to futures trading, Section
412 would not have been necessary.



contemplates ‘a regime in which other agencies may share power with the CFTC over activities
that lie outside the scope of 7 U.S.C. § 2(a)(1)(A), but within other jurisdictional authority of the
CFTC.”” Id. Emphasis added.

Futures price manipulation prevention and prosecution do not “lie outside” the CEA’s
exclusive jurisdiction provision; price manipulation prevention and prosecution lie at the heart of
the CEA and the CFTC’s regulatory mission. See 7 U.S.C. § 5(b). Under the Commission’s
view, however, the CFTC’s exclusive jurisdiction would shrink to nothing because each
substantive regulatory provision of the CEA “is separate from” the CEA’s exclusive jurisdiction
clause, including all the statute’s price manipulation prohibitions. Each of the substantive
regulatory provisions and enforcement prohibitions in the CEA -- from registration, position
reporting, recordkeeping, and speculative limits to anti-fraud and anti-manipulation prohibitions
-- are contained in provisions “separate from” the CEA’s exclusive jurisdiction. As a result, the
Commission’s new reading would empower the SEC to regulate futures on securities and
securities indexes; the Treasury Department to regulate futures on exempt securities and foreign
currency; the Energy Department, Federal Energy Regulatory Commission (“FERC”) as well as
the Commission to regulate energy futures trading; the Environmental Protection Agency to
regulate emissions credit futures trading; and the Agriculture Department to regulate agricultural
futures trading. This is exactly the result -- balkanized, duplicative and conflicting regulation --

that Congress designed the CEA’s broadly-stated exclusive jurisdiction provision to avoid.”

7 Seeeg. S.Rep.No.95-850 at 23 (1978). (“The vesting of jurisdiction to regulate commodity futures trading
in more than one agency would only lead to costly duplication and possible conflict of regulation or over-
regulation.”) The feared costs of multiple agency jurisdiction over futures markets are not merely hypothetical.
As described in our June 23, 2008 letter at 14, FERC has asserted jurisdiction over pure futures market trading
activities in the Amaranth case, based on FERC's restrictive and incorrect view of CFTC exclusive jurisdiction.
In one instance, FERC's asserted authority caused NYMEX to lose significant market liquidity in its natural gas

(Footnote Continued...)



Congress did not intend the CFTC’s exclusive jurisdiction provision to be a nullity. No
rules of statutory construction would favor disregarding the plain meaning of a statute’s text in
order to adopt a tortured interpretation that makes the statute meaningless. See Williamson v.
United States, 512 U.S. 594 (1994) (Noting the “general presumption that Congress does not
enact statutes that have almost no effect.””) and Trichilo v. Sec'y of Health & Human Servs., 823
F.2d 702, 706 (2d Cir.1987) (“[Wle will not interpret a statute so that some of its terms are
rendered a nullity”). No court has ever read the CFTC’s exclusive jurisdiction provision to be a
nullity. Neither has any agency, including the Commission, ever read the provision in that
manner. The Commission should reconsider and remedy its recent misreading of the CEA’s
exclusive jurisdiction provision. The appropriate remedy is the addition of a safe harbor to the
Commission’s final Rule which recognizes the exclusive jurisdiction of the CFTC as understood
and articulated by the Commission in its Roberts brief,® an interpretation shared by the Futures

Group.

(Footnote Continued)

futures contract on the last day of trading in an expiring contract month, including in particular during the final
30-minute closing range that is used for purposes of establishing the final settlement price for that contract
month. This is significant because this final settlement price is used as a price benchmark. See Futures &
Derivatives Law Report, Brian Regan and De'ana Dow, "Cases Studies: Recent Legislative and Regulatory
Developments in Response to Changes in Natural Gas Markets, 13, 22-23 (July/August 2008) (FERC insisted
on NYMEX regulatory changes resulting in 40% loss of market volume in last day of trading). (The article is
attached.)

8  The Commission advised the Court that CFTC exclusive jurisdiction was properly recognized in a string of
cases concerning “regulation of the actual sale of options or futures contracts.” See Roberts Cert Brief *10
(citing) Chicago Mercantile Exch. v. SEC, 883 F.2d 537 (7th Cir. 1989), cert. denied, 496 U.S. 936 (1990)
(trading of futures contracts);, Board of Trade v. SEC, 677 F.2d 1137 (7th Cir.), vacated as moot, 459 U.S. 1026
(1982) (trading in options on mortgage-backed certificates); SEC v. American Commodity Exch., Inc., 546 F.2d
1361 (10th Cir. 1976) (regulation of fictitious commodity options enterprise); International Trading, Ltd. v.
Bell, 556 S.W.2d 420 (Ark. 1977), cert. denied, 436 U.S. 956 (1978) (deceptive sale of commodity options
contracts); Clayton Brokerage Co. v. Mouer, 531 S.W.2d 805 (Tex. 1975) (sale of commodity options
contracts); Minnesota v. Coin Wholesalers, Inc., 250 N.W.2d 583 (Minn. 1976) (sale of silver coins on margin).



As described in our June 23 letter, a safe harbor from the final Commission rule is most
appropriate where the alleged misconduct -- whether actual or attempted price manipulation,
fraud or false reporting -- occurs solely with respect to futures trading activities which we have
shown 1is subject to the CEA’s exclusive jurisdiction provision, as in the Amaranth case. The
CFTC’s exclusive jurisdiction must be recognized even where futures prices that have been the
subject of an alleged manipulation were disseminated to and relied upon by others in physical
wholesale markets. Otherwise the statutory text and congressional purpose of the CEA’s
exclusive jurisdiction would- have little meaning because futures prices are routinely
disseminated to and relied upon by businesses and non-futures market participants world-wide,
as Congress well understands. 7 U.S.C. § 5(a). Different considerations, however, may apply
when the alleged misconduct occurs in both the futures market and the physical wholesale
market. In that circumstance, where the result of the alleged misconduct is a futures price
manipulation, including an artificial futures price, we still believe the CFTC’s exclusive
jurisdiction should control. But we understand, and recommend, that the Commission and the
CFTC may develop and implement guidelines to coordinate their enforcement activities where
the misconduct did not involve only futures trading activities.

In many instanceé when two agencies have overlapping jurisdiction, it is appropriate, as
the Commissioﬁ insists (73 Fed. Reg. at 48324-25), for both agencies to share jurisdiction and to
work cooperatively to achieve the public interest. That is why our June 23, 2008, letter called for
the Commission and the CFTC to coordinate enforcement in non-futures areas outside the CEA’s
exclusive jurisdiction. But congressional grants of exclusive jurisdiction, by their express terms,
and by their infrequency, are the exceptions to this general rule and embody special

congressional purposes that all agencies must respect. Congress could have created the CFTC in



b

1974 and given it merely “jurisdiction” as opposed to “exclusive jurisdiction.” Congress chose
the latter. The Commission must follow the words in the CEA as Congress wrote them,
affording the word “exclusive” the full measure of statutory authority that the common and
ordinary understanding of the term conveys. Asgrow Seed Co. v. Winterboer, 513 U.S. 179, 187
(1995) (““When terms used in a statute are undefined, we give them their ordinary meaning.”).
The safe harbor we have recommended to the Commission is compelled by the language
and purposes of the grant of exclusive jurisdiction in the CEA. The Commission should adopt

that safe harbor in its final rules.

II. The Commission Should Clarify Its Definition of Gasoline.

The Commission described its definition of "gasoline," in proposed Rule 317.2(b) to
include “ethanol.” According to the Commission, "manipulative or deceptive conduct involving
non-petroleum based commodities that directly or indirectly affect the price of gasoline (e.g.,
ethanol) ... may be the subject of Commission enforcement under the proposed Rule." 73 Fed.
Reg. at 48325. Section 811 of EISA, however, does not mention or authorize the application of
the Commission’s prohibition to “non-petroleum based commodities.” Nevertheless, the
Commission contends “manipulation of ethanol may be covered under the proposed Rule where
changes in ethanol or other commodity prices directly or indirectly affect wholesale gasoline
prices.” 73 Fed. Reg. at 48325.

Section 811 does not authorize the Commission to prohibit any misconduct that directly
or indirectly affects wholesale gasoline prices. Section 811 merely allows the Commission to
prohibit, the “direct or indirect” use or employment of a manipulative device or contrivance in
connection with a wholesale gasoline sale or purchase; that is, someone either directly uses a

manipulative device or works in concert with someone else who uses the manipulative device

10



and thereby “indirectly” uses the device. The phrase “directly or indirectly” modifies “use or
employ” in Section 811, nothing more or less. In fact, Section 811 does not refer at all to “price”
and surely does not expressly prohibit conduct “indirectly affecting wholesale gasoline prices.”

The Commission is correct that Section 811 appears to have been modeled after Section
10(b) of the Securities Exchange Act. Not even the SEC has ever attempted to stretch the reach
of Section 10(b) to cover misconduct in a commodity futures market that might affect the price
of a security. For example, the SEC has never claimed that a silver price manipulation in the
futures market has indirectly affected the price of a mining company’s stock and therefore was
actionable under SEC Rule 10b-5. Nor has the SEC ever contended that a price manipulation of
silver futures constituted a manipulative device in a mining company's stock, a price
manipulation of copper futures constituted a manipulative device in an electronics company's
stock or a price manipulation in crude oil or natural gas futures constituted a manipulative device
in an energy company's stock.

The SEC has never asserted these claims because it knows Section 10(b) does not allow it
(and the CEA’s exclusive jurisdiction provision would bar it, in any event). The Commission
should similarly interpret Section 811 not to cover activities in collateral markets that might be
shown to have a price effect on wholesale gasoline purchases or sales.

The Commission’s use of “ethanol” as an example of a non-petroleum based commodity
illustrates well the legal and practical reasons that should compel the Commission to reconsider
its position. Ethanol, an alternative fuel that is an additive in certain gasoline blends, is subject
to futures trading and therefore is a statutory “commodity” under the CEA. 7 U.S.C. § 1a (4).
Ethanol futures trading is subject to the CFTC’s exclusive jurisdiction and should not be subject

to proposed Rule 317.3. Moreover, ethanol can be produced from a variety of agricultural feed-
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stocks, some of which also are the subject of futures trading. The most common type of ethanol
in the United States is produced from comn, a commodity that is the subject of futures trading on
CBOT. In other parts of the world, ethanol is produced from sugar, a commodity that is the
subject of futures trading on NYMEX and ICE Futures U.S. In addition, there is active research
being conducted to derive ethanol from a wide variety of other agricultural sources.?

Under the Commission's proposed definition of "gasoline," futures and options trading in
corn and sugar, and perhaps even other agricultural commodities, could become subject to the
Commission’s regulatory jurisdiction. Nothing in EISA suggests that Congress intended to grant
the FTC authority over price manipulation in ethanol or agricultural commodities. Agricultural
commodities are the historical core of the CEA and CFTC regulation. Futures trading in ethanol
and related agricultural commodities squarely falls within the CFTC’s exclusive regulatory
jurisdiction. 7 U.S.C. § 2(a)(1)(A). For these reasons, the Futures Group requests that the
Commission delete its reference to “ethanol” as a subset of “gasoline” within the ambit of the
proposed Rule 317.3 and clarify that conduct that merely indirectly affects gasoline prices is
outside the scope of proposed Rule 317.3.

III.  The Commission’s Proposed Rule Contradicts the CEA in Material Respects.

The Commission emphasized that its proposed rule “is not intended to impose
contradictory requirements on regulated entities in the futures markets or otherwise.” 73 Fed.

Reg. at 48325. The Futures Group understands that the Commission does not intend to impose

9  See http://www.ers.usda.gov/AmberWaves/April06/Features/EthanolLhtm The Commission’s expansive view
of gasoline to include other commodities that may effect indirectly gasoline prices could also cause interest rate
or foreign currency futures trading activities to become subject to the Commission’s enforcement powers under
proposed Rule 317.3 if the Commission alleged that interest rates or currency values indirectly affected crude
oil prices.

12



conflicting requirements on futures market participants, but its proposal would contradict the
CEA in multiple ways. Under the CEA, price manipulation constitutes acting with specific
intent to create an artificial price. The Commission could have adopted the same formulation for
its proposed price manipulation prohibition, but chose not to do so. Instead, the Commission
decided to propose a rule following the SEC Rule 10b-5 template, resulting in a prohibition that
contradicts the CEA by eschewing as elements of a violation both specific intent and artificial
price effects. 73 Fed. Reg. 48328 and 48329. In fact, the Commission does not even use the
word manipulation in its prohibition.

Under the Commission’s proposed rule, any person would violate the anti-deception and
anti-manipulation provisions of Section 811 of EISA by buying or selling wholesale crude oil,
gasoline or petroleum distillates when such person recklessly (not with specific intent) --

“a)  uses or employs any device to defraud;

b) makes any untrue statement of a material fact or omits to
state a material fact necessary to make prior statements made in
light of the circumstances under which they were made not
misleading; or

c) engages in any act, practice or course of business that
operates or would operate as a fraud or deceit upon any person.”

Proposed Rule 317.3

The rejection by the Commission of the specific intent standard as part of its proposed
Rule contradicts CFTC jurisprudence and imposes a significant threat to the proper functioning
of the U.S. futures markets in crude oil and gasoline. When the CFTC was asked years ago to
consider abandoning the specific intent standard as the required mens rea for finding
manipulation, the CFTC responded that it was "unable to discern any justification for a
weakening of the manipulative intent standard which does not wreak havoc with the market

place." In the Matter of Indiana Farm Bureau CFTC No. 75-14, 1982 WL 30249 * 5. If the
13



Commission’s proposed Rule 317.3 is to be applied to futures (which would be both
unauthorized and unwise) at least the Commission should defer to the CFTC’s expért views on
the ‘scienter element for manipulation as applied to the specialized needs of the futures
marketplace. |

Similarly, the Commission contradicts legal standards developed under the CEA when it
proposes to find a respondent to have committed price manipulation without requiring any proof
of a price effect, what CEA jurisprudence calls “price artificiality.” 73 Fed. Reg. at 48329. In
order to prove a futures price manipulation, the CFTC must show that the defendants conduct
created an artificial price or, in an attempt case, constituted an attempt to create an artificial
price. In an action to enforce proposed Rule 317.3, the Commission claims it would not need to
prove that a defendant’s conduct had any effect on price “identifiable price effects before such
conduct is culpable.” 73 Fed. Reg. at 48329. To the extent proposed Rule 317.3 would prohibit
conduct that did not create or attempt to create an artificial futures price, it would directly
contradict the CEA.10 Thus, the Commission’s proposed Rule 317.3 conflicts with both the
specific intent and artificial price elements of futures market price manipulation under the CEA.
These contradictions will be difficult for market participants to reconcile.

If applied to futures trading, the Commission’s rule also would contradict the principal

antifraud provision of the CEA, which Congress amended and re-enacted last spring in Section

10" The CEA also prohibits false reporting: it is unlawful for any person “knowingly to deliver or cause to be
delivered for transmission through the mails or interstate commerce by telegraph, telephone, wireless, or other
means of communication false or misleading or knowingly inaccurate reports concerning crop or market
information or conditions that affect or tend to affect the price of any commodity in interstate commerce ....”
7U.S.C. § 13(a)(2). To the extent that CEA false reporting prohibition requires a showing that the false report
“affects or tends to affect the price of any commodity in interstate commerce” and the Commission’s proposed
Rule requires no showing of price effect, another potential conflict arises with the CEA and the Commission’s
proposal. We would urge the Commission to adopt the CEA’s false reporting legal standard to avoid creating
confusion and uncertainty in the market place.

14



13102 of the 2008 Farm Bill.!! Section 4b embodies certain carefully-crafted limitations on its
scope, limitations which the Commission’s proposed Rule 317.3 plainly lacks. Therefore the
Commission’s proposed Rule also contradicts CEA § 4b.

Section 4b makes it unlawful for any person in connection with a futures contract:

11" Under Public Law No. 110-246, 122 Stat. 2194-95 (2008), Section 4b of the CEA will now read:

*“(a) Unlawful Actions. - It shall be untawful -

(1) for any person, in or in connection with any order to make, or the making of, any contract of
sale or any commodity in interstate commerce or for future delivery that is made, or to be made, on or subject to the
rules of a designated contract market, for or on behalf of any other person; or

(2) for any person, in or in connection with any order to make, or the making of, any contract of
sale of any commodity for future delivery, or other agreement, contract, or transaction subject to paragraphs (1) and
(2) of section 5a(g), that is made, or to be made, for or on behalf of, or with, any other person, other than on or
subject to the rules of a designated contract market -

(A) to cheat or defraud or attempt to cheat or defraud the other person;

B) willfully to make or cause to be made to the other person any false report or
statement or willfully to enter or cause to be entered for the other person any false record;

©) willfully to deceive or attempt to deceive the other person by any means
whatsoever in regard to any order or contract or the disposition or execution of any order or contract, or in regard to
any act of agency performed, with respect to any order or contract for or, in the case of paragraph (2), with the other
person; or

(D)(3) to bucket an order if the order is either represented by the person as an order to be
executed, or is required to be executed, on or subject to the rules of a designated contract market; or

(ii) to fill an order by offset against the order or orders of any other person, or willfully
and knowingly and without the prior consent of the other person to become the buyer in respect to any selling order
of the other person, or become the seller in respect to any buyer order of the other person, if the order is either
represented by the person as an order to be executed, or is required to be executed, on or subject to the rules of a
designated contract market unless the order is executed in accordance with the rules of the designated contract
market.

(b) Clarification - Subsection (a)(2) of this section shall not obligate any person, in or in connection with a
transaction in a contract of sale of a commodity for future delivery, or other agreement, contract or transaction
subject to paragraphs (1) and (2) of section 5a(g), with another person, to disclose to the other person nonpublic
information that may be material to the market price, rate or level of the commodity or transaction, except as
necessary to make any statement made to the other person in or in connection with the transaction not misleading in
any material respect.”
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“(A) to cheat or defraud or attempt to cheat or defraud the other
person;

(B)  willfully to make or cause to be made to the other person
any false report or statement or willfully to enter or cause to be
entered for the other person any false record;

(C)  willfully to deceive or attempt to deceive the other person
by an means whatsoever in regard to any order or contract or the
disposition or execution of any order or contract, or in regard to

" any act of agency performed, with respect to any order or contract
for or, in the case of paragraph (2), with the other person ....”

122 Stat. 2194-95.

When compared to the three prohibitions in proposed Rule 317. 3, the overlap is apparent. Both
cover actions that defraud or deceive, as well as making false statements. In at least one respect,
the actual prohibitions in Section 4b are even broader, as they expressly cover attempts to
defraud or deceive.12

But Section 4b contains two limitations that are absent from proposed Rule 317.3. First,
for trading in cash commodities and futures on regulated exchanges called “contract markets,”13
Section 4b’s prohibitions apply only to those acting as intermediaries or agents, or “for or on
behalf of” the party being defrauded or deceived. See CEA § 4b(1). See Commodity Trend Serv.

Inc. vs. CFTC, 233 F.3d 981, 991-992 (7th Cir 2000). Second, for all other futures trading,

12 Section 4b as amended also echoes another aspect of the Commission’s proposal insofar as it makes clear that
Congress does not intend any affirmative disclosure obligation to apply to futures trading (as in the abstain or
disclose insider trading principle embraced in securities regulation). Section 4b states 122 Stat 2195:

“(b) Clarification - Subsection (a)(2) of this section shall not obligate any person, in or in connection with a
transaction in a contract of sale of a commodity for future delivery, or other agreement, contract or transaction
subject to paragraphs (1) and (2) of section 5a(g), with another person, to disclose to the other person nonpublic
information that may be material to the market price, rate or level of the commodity or transaction, except as
necessary to make any statement made to the other person in or in connection with the transaction not misleading in
any material respect.”

13 The CME, CBOT, NYMEX, COMEX and ICE Futures US are each contract markets under the CEA.
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Secfion 4b’s prohibitions apply only to those acting as intermediaries or agents, or “for or on
behalf of,” or as counterparties to, what the statute describes as making a contract “with,” the
party being defrauded or deceived. See CEA § 4b(2).

Neither limit is found in proposed Rule 317.3. While Section 4b prohibits only agents
from defrauding their principals, and, in off-exchange futures, the buyer from defrauding the
seller (or vice versa,), proposed Rule 317.3 would apply to any futures market participant that
defrauds or deceives any other futures market participant (or even someone in another market)
whatever their legal relationship or lack thereof. In the CEA, however, Congress limited the
reach of the antifraud provision to agents and principals, those in contractual privity with the
defrauded party. Proposed Rule 317.3 would override the limitations Congress has imposed and
contradict the CEA’s most recently enacted provisions. It is doubtful that Congress last June
would have enacted, or re-enacted, these limitations in CEA § 4b if Congress understood that
EISA would be interpreted to allow the Commission to erase these limitations for some futures
trading.

To avoid the “contradictory requirements” the Commission stated it intended to avoid,
the Futures Group reiterates its request that the Commission adopt a safe harbor from Rule 317.3
for persons engaged in futures trading activities and covered by the CFTC’s exclusive
jurisdiction. In the alternative, the Commission could specify that futures market participants are
subject only to the provisions of Section 4b of the CEA, as well as the anti-manipulation
provisions of the CEA in Sections 6(c), 6(d) and 9(a)(2) of the CEA, 7 U.S.C. §§ 9, 13b, and
13(a)(2), and consistent with the CEA’s exclusive jurisdiction provision in 7 U.S.C. § 2(a)(1)(A),
only the CFTC may enforce those provisions. FEither approach would be consistent with the

Congress’ goals as reflected in the CEA’s exclusive jurisdiction provision and the goal of the
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Commission to avoid contradictory requirements for those trading and conducting
business in the futures markets.
Conclusion.

The changes requested by the Futures Group do not seek to weaken the ability of the
Commission to eliminate market manipulation where the Commission has jurisdiction. Price
manipulation is corrosive to any market, and especially to the price discovery, price
dissemination and hedging functions futures markets are designed to perform. We therefore
applaud the efforts of the Commission to pursue manipulative and deceptive practices in markets
falling outside the purview of the CFTC’s exclusive jurisdiction. But attempting to impose an
additional layer of regulation on futures markets and abandoning well-settled principles of
futures manipulation doctrine are not authorized by law, and would operate to harm substantially
the U.S. energy futures and related markets. We would be pleased to answer any questions the

Commission may have about the subjects discussed in this letter.

Sincerely,

John M. Damgard

President Jerrold E. Salzman

Futures Industry Association Counsel for CME Group, Inc.
Skadden, Arps, Slate, Meagher
& Flom LLP

cew gy~
Richard H. Baker
President & CEO Thomas W. Sexton

V.P., General Counsel & Secretary

Managed Funds Association National Futures Association

. 7

Jeffrey Sprecher
Chairman & CEO
IntercontinentalExchange
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ATTACHMENT

Commodity Exchange Act Exclusive Jurisdiction Provision
7 U.S.C. § 2(a)(1)(A) as amended by Pub. L. No. 110-246,
122 Stat. 1651, 2201 (June 18, 2008)

(A) IN GENERAL.--The Commission shall have exclusive jurisdiction,
except to the extent otherwise provided in subparagraphs (C) and (D) of
this paragraph and subsections (c) through (i) of this section, with
respect to accounts, agreements (including any transaction which is of
the character of, or is commonly known to the trade as, an “option”,
“privilege”, “indemnity”, “bid”, “offer”, “put”, “call”’, “advance
guaranty”, or “decline guaranty’), and transactions involving contracts
of sale of a commodity for future delivery (including significant price
discovery contracts), traded or executed on a contract market designated
or derivatives transaction execution facility registered pursuant to
section 5 or 5a or any other board of trade, exchange, or market, and
transactions subject to regulation by the Commission pursuant to section
19 of this Act. Except as hereinabove provided, nothing contained in
this section shall (I) supersede or limit the jurisdiction at any time
conferred on the Securities and Exchange Commission or other
regulatory authorities under the laws of the United States or of any State,
or (II) restrict the Securities and Exchange Commission and such other
authorities from carrying out their duties and responsibilities in
accordance with such laws. Nothing in this section shall supersede or
limit the jurisdiction conferred on courts of the United States or any
State.
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Georgetown University Law Center and is 2 member of
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Introduction

The Commodity Futures Modernization Act
of 2000 (CFMA), landmark legislation that sub-
stantially amended the 'Commodity Exchange
Act (CEA), ushered in significant changes to the
regulatory landscape for futures trading. Over
the last year, the continuing surge in the prices for
crude oil and for crude products such as gasoline
has led to the current focus on Capitol Hill on
a number of bills that have been introduced or
proposed that would establish additional federal
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regulation of energy markets as a response to this
price run-up. Yet, only a few short months ago,
Congressional focus was largely upon natural gas
trading, particularly with regard to the interac-
tion between trading on over-the-counter {OTC)
venues and trading on regulated exchanges.

A number of the initiatives now being proposed
in response to high crude prices are quite sweep-
ing in nature and purportedly are responding to
the role of speculators in energy markets. How-
ever, there is a real dearth of data to support such
sweeping changes. Indeed, a careful review of data
made available by the Commodity Futures Trad-
ing Commission (CFTC) on its website generated
from large trader reports filed with the CFTC
provides strong contrary evidence that specula-
tors are not directly influencing crude prices. Fur-
thermore, most serious economists acknowledge
that, as a result of the convergence of physically
settled futures contracts and other market charac-
teristics, crude futures prices are primarily being
determined by supply-demand fundamentals in
the far larger market for the physical cash com-
modity. '

The recent Congressional response to evolution
in natural gas markets may be viewed as a use-
ful case study of an instance when Congress got
it right. Specifically, the recent CFTC reauthori-
zation shows how Congress can analyze public
policy issues and then fashion appropriate statu-
tory responses that provide thoughtful and tar-
geted solutions to an identified problem. Perhaps
Congress will find a way to follow its recent prac-
tice once there has been time to digest and assess
the initial flurry of proposed responses to high oil
prices.

On the regulatory front, the ongoing exercise
by the Federal Energy Regulatory Commission
(FERC) of its new authority provides a contrast-
ing case study of a situation in which a federal
regulatory agency has undertaken actions where
arguably the public interest costs outweigh the
benefits. FERC’s mishandling of its relatively new
authority may prove to be instructive to other
agencies in the event that Congress continues to
grant new authority regarding energy markets to
federal agencies other than the CFTC. Thus, for
example, the comment period recently closed on
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an Advance Notice of Proposed Rulemaking re-
cently issued by the Federal Trade Commission
on the implementation of Section 811 of the En-
ergy Independence and Security Act of 2007.

Energy Market Regulation

Under the CFMA amendments to the CEA, en-
ergy commodities are classified as exempt com-
modities.” Consequently, among other choices,
energy commodities can be traded on regulated
exchanges, known as Designated Contract Mar-
kets (DCMs), or OTC on electronic trading plat-
forms, known as Exempt Commercial Markets
(ECMs), or through voice brokers. This tiered
approach, which provides various options (some
regulated, some not) for the listing of energy com-
modities for trading, has proven effective, and as
anticipated, has brought healthy competition and
tremendous growth to energy derivatives trad-
ing.

DCMs are fully regulated by the Commodity
Futures Trading Commission (CFT'C), which has
exclusive jurisdiction over futures contracts, trad-
ing and markets under the CEA. In addition to the
.CFTC’s own direct monitoring of futures trading,
DCMs have an affirmative statutory obligation to
act as self-regulatory organizations (SROs), sub-
ject to the standards set by the CEA and by CFTC
regulation and interpretation. As an SRO, DCMs
routinely use tools such as large trader reporting
and position limits and position accountability
levels to monitor and police trading.

Following the adoption of amendments to the
CFMA, the CFTC implemented regulations for
new statutory tiers of trading facilities that in-
cluded the ECM. The ECM as originally struc-
tured was essentially exempt from substantive
CFTC regulation and also had no explicit SRO
duties by statute. Derivatives markets subse-
quently evolved in ways that were not anticipat-
ed in 2000 when the CFMA was enacted, such
as the effective linking of trading on unregulat-
ed venues with trading on regulated venues of
certain competing products. As a result of this
linkage, certain ECM contracts began to serve
in a price discovery role and thus triggered pub-
lic policy concerns by Congress that ultimately

warranted a higher degree of CFTC oversight
and regulation.

A CFTC report to Congress recommended
that such contracts be subject by statute to large
trader reporting, position limits or position ac-
countability levels, self-regulatory oversight
obligations, and emergency authority for both
the CFTC and for the ECM itself.2 The CFTC’s
recommended changes subsequently were also
supported by the President’s Working Group on
Financial Markets.® Congress passed the CFTC
Reauthorization Act of 2008 as an amendment to
the Farm Bill on May 22, 2008. The provisions of
the new law pertaining to ECMs is found in Title
XIII, Subtitle B of the Farm Bill and is entitled
Significant Price Discovery Contracts on Exempt
Commercial Markets. The provisions contained
in subtitle B specifically address the situation in
which an ECM becomes a price discovery market
and becomes linked to a regulated exchange.

Role and Responsibilities of a DCM

Unlike securities markets, which serve an essen-
tial role in capital formation, organized deriva-
tives venues, such as the New York Mercantile
Exchange, Inc. (NYMEX or Exchange), can be
viewed as providing an economic benefit to the
public by serving two key functions: (1) competi-
tive price discovery; and (2) hedging by market
participants. A CFTC glossary of standard indus-
try terms informally defines hedging as follows:

“[t]aking a position in a futures market op-
posite to a position held in the cash market
to minimize the risk of financial loss from
an adverse price change; or a purchase or
sale of futures as a temporary substitute
for a cash transaction that will occur later.
One can hedge either a long cash market
position (e.g., one owns the cash commod-
ity) or a short cash market position (e.g.,
one plans on buying the cash commodity
in the future).”

As a result of the CFMA, which substantially
modified the CEA, a DCM generally must com-
ply with a number of flexible, performance-based
Core Principles and is fully subject to the CFTC’s
regulation and oversight. These include eight
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Core Principles that constitute initial designation

criteria,* as well as 18 other ongoing Core Prin-
ciples for DCMs.’ In addition to the terms of the
Core Principles, the CFTC has published applica-
tion guidance on compliance with the Designa-
tion Criteria (17 C.ER. § 38 Appendix A) and
Guidance on, and Acceptable Practices in Com-
pliance with Core Principles. (17 C.ER. § 38 Ap-
pendix B). The guidance for each Core Principle
is illustrative of the types of matters a DCM may
address, as applicable, and is not intended to be
used as a mandatory checklist.

The CFMA explicitly provides that the board
of trade, i.e., DCM, “shall have reasonable dis-
cretion in establishing the manner in which it
complies with the core principles.” (CEA Section
5(d) (1)). The DCM’s ability to respond as needed
to rapidly changing markets by amending exist-
ing contract specifications and introducing new

.risk management contracts has benefited markets,

and market participants significantly. In addition,
as intended, the adoption of a flexible Core Prin-
ciples approach to commodity market regulation
has enabled futures markets to compete with
OTC and foreign markets and has facilitated phe-
nomenal growth in the futures industry.

Under the CEA, a DCM has an affirmative
statutory obligation to act as an SRO. In this
connection, it is worth noting that the history of
self-regulation by futures exchanges long predates
the implementation of federal regulation of such
markets. Indeed, self-regulatory duties were vol-
untarily assumed by futures exchanges not long
after their inception and have been maintained
over the years as a hallmark of U.S. commodity
markets.

An SRO must police its own markets and main-
tain a program that establishes and enforces rules
related to detecting and deterring abusive prac-
tices. Of particular note is the series of Core Prin-
ciples that pertain to markets and to market sur-
veillance. Thus, a DCM can list for trading only
those contracts that are not readily susceptible to
manipulation. In addition, a DCM must monitor
trading to prevent manipulation, price distortion
and disruptions of the delivery or cash-settlement
process. Furthermore, to reduce the potential
threat of market manipulation or congestion,
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. the DCM must adopt position limits or position

accountability levels for a listed contract; where
necessary or appropriate.

The principal tool that is used by DCMs to
monitor trading for purposes of market integrity
is the large trader reporting system. At NYMEX,
for example, the reportable position levels are dis-
tinct for each energy contract listed for trading.
The levels are set by the Exchange and are speci-
fied by rule amendments that are submitted to the
CFTC, following consultation and coordination
with the CFTC staff.

For example, the reportable position level for
the physically delivered NYMEX natural gas
futures contract (which is referenced by the NY-
MEX commodity code NG), is currently 200
contracts. NYMEX Market Surveillance staff
routinely reviews price activity in both futures
and cash markets, focusing, among other things,

on whether the futures market price is. converg-.

ing with the spot physical market price as the
NYMEX contract nears expiration. Large trader
data are reviewed daily to monitor customer posi-
tions in the market. Specifically, on a daily basis,
NYMEX collects the identities of all participants
who maintain open positions that exceed set re-
porting levels as of the close of business the prior
day. These data are used to identify position con-
centrations requiring further review and focus by
Exchange staff. These data are collected by the
CFTC and are also published in aggregate form
for public view on the CFTC website in a weekly
Commitments of Traders (COT) report.

By rule, DCMs also maintain and enforce lim-
its on the size of positions that any one market
participant may hold in a listed contract. These
limits are set at a level that greatly restricts the
opportunity to engage in possible manipulative
activity on a DCM. Futures markets tradition-
ally list futures and options contracts as a series
of calendar contract months. For example, in an
expiring contract month in which trading is ter-
minating, NYMEX uses a hard expiration posi-

 tion limit (i.e., NG at 1,000 contracts). For back

months of the NG futures contract, NYMEX
currently maintains an any-one- month account-
ability level of 7,000 contracts and an all-months-

combined position accountability level of 12,000
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contracts. When position accountability levels are
exceeded, Exchange staff conducts heightened re-
view and may inquire into the nature of the po-
sition, which ultimately may result in NYMEX
staff directing the market participant to reduce its
positions. Breaching the position limit can result
in disciplinary action by the Exchange. Finally,
NYMEX also maintains a program that allows

for certain market participants to apply for hedge

exemptions from the position limits in place on
expiring contracts. Such hedge exemptions are
granted on a case-by-case basis following ade-
quate demonstration of bora fide hedging activity
involving the underlying physical cash commod-
ity or related swap agreements.

Statutory Changes in 2000

The CFMA, adopted in December 2000,
streamlined and modernized the regulatory
structure of the derivatives industry. It provided
legal certainty for OTC swap transactions by
creating new exclusions and exemptions from
substantive CFTC regulation for bilateral trans-
actions between entities, institutions and/or high
net-worth participants in financial derivatives
and in exempt commodity derivatives, such as
energy and metals.

The CFMA also permitted bilateral trading of
energy on electronic trading platforms. Under
CFIC rules, these electronic trading platforms
are called “exempt commercial markets” with
transactions on such venues subject only to the
CFTC’s antifraud and anti-manipulation author-
ity. Unlike a DCM, an ECM under the CEFMA
is treated as an exempt market and consequently
not directly regulated by the CFTC. In addition,
the original form of an ECM had no express
statutory self-regulatory obligations to monitor
its own markets. However, unlike the regulated
futures exchanges, which voluntarily assumed
self-regulatory obligations long before such re-
sponsibilities were codified in federal law, ECMs
generally, have not assumed such duties on a vol-
untary basis. Thus, it was left up to Congress to
mandate such duties where appropriate through
legislative action.

Beyond the absence of any general or over-
arching SRO duties, ECMs additionally were not

required originally to maintain any surveillance
systems or programs to monitor activity on their
markets to ensure the integrity of products listed
on their trading venues. Therefore, ECMs were
neither utilizing tools to identify market partici-
pants who maintain large positions in their listed
products nor were they restricting or monitoring
the size of open positions that may be maintained
in their products.

The derivatives industry embraced the CFMA
at the time of its passage as a landmark piece of
legislation, and overall it has continued to be quite
effective in allowing the CFTC to keep pace with
very complex and dynamic financial markets.
However, with an ever-evolving market place,
today’s markets differ dramatically from only
seven years ago, which resulted in Congressional
reevaluation of certain aspects of the CFMA. Due
to the changes in the market place, Congress ul-
timately concluded that non-regulation of certain
ECM contracts could no longer be reasonably
justified.

Most notably, a series of profound changes oc-
curred in the natural gas market since the passage
of the CFMA, including technological advances in
trading. As a result of those changes, a regulated
DCM, NYMEX, and an unregulated ECM, Inter-
continental Exchange (ICE), became highly linked
trading venues. This phenomenon could not have
been reasonably foreseen a few short years ago
and, consequently, the original statutory structure
of the CFMA no longer worked adequately for
certain markets now operating as ECMs. The reg-
ulatory disparity between NYMEX and certain
ECMs created serious challenges for the CFIC,
as well as for NYMEX in its capacity as an SRO:
In particular, the development of arbitrage activ-
ity between NYMEX and ICE essentially caused
the venues to become linked and to serve the same
economic functions.

When the CFTC was in the midst of proposing
and finalizing the implementation of regulations
and interpretations for the CFMA, the natural
gas market continued to be largely focused upon
open outcry.- trading executed on the regulated
NYMEX trading venue. At that time, NYMEX
offered electronic trading on an “after-hours”
basis, which-contributed only approximately 7-
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10% of overall trading yolume at the Exchange,
at best a modest proportion of the overall market.
Moreover, it was more than six montks following
the Enron financial meltdown before the industry
began to offer clearing services for OTC natural
gas transactions.

In determining to compete with NYMEX, ICE
duplicated or copied product terms of NYMEX’s
core natural gas futures contract, and also argu-
ably appropriated the NYMEX settlement price
for daily and final settlement of its own contracts.
Thus, for some period of time, natural gas mar-

ket participants have had the assurance that they

could receive the benefits of obtaining NYMEXs
settlement price, which is viewed by many as the
pricing benchmark, by engaging in trading either
on NYMEX or ICE.

For some time, ICE was the only trading plat-
form that offered active electronic trading during

“daytime” tradinghours:~In ~September- of 2006, -

NYMEX began providing “side-by-side” trad-
ing of its products - listing products for trading
simultaneously on the trading floor via open-out-
cry and on the electronic screen. Since that time,
there has been active daytime electronic trading of
natural gas on both NYMEX and ICE. The share
of electronic trading at NYMEX as a percentage
of overall transaction volume at the Exchange
has increased dramatically to the extent that elec-
tronic trading now accounts for a substantial per-
centage of NYMEX’s overall trading volume, The
existence of daytime electronic trading on both
NYMEX and ICE has fueled the growth of arbi-
trage trading between the two markets.

Thus, a number of market participants that
specialize in arbitrage activity have established
computer programs for electronic trading that
éutomatically transmit orders to one venue when
there is an apparent price imbalance with the oth-
er venue or where one venue is perceived to offer
a better price than the other. As a result, there has
been a relatively consistent and tight spread in
the prices of the competing natural gas products.
Hence, the two competing trading venues are
now tightly linked and highly interactive as two
components of a broader derivatives market. No
one could have predicted how this market-would
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have evolved when the exemption was crafted for
energy swaps in 2000.

In addition to the perceived appropriation of
NYMEX’s settlement price, ICE now has a sig-
nificant market share of natural gas trading, and
a number of observers have indicated that most
of this trading in the ICE Henry Hub swap is sub-
sequently cleared by the London Clearing House,
the organization that has been contracted by ICE
to provide clearing services.® Thus, there is now
a concentration of market activity occurring on
the ICE trading venue as well as the exchange-like
concentration and mutualization of financial risk
at the clearing house level from that activity.

Impact on DCM from Lack of
Regulation of Linked Exchanges

AsaDCM, NYMEX experienced first-hand how

this regulatory disparity operated in the failure of

Amaranth, which operated a seven billion dollar
hedge fund that was active in the NG contract. In
August of 2006, NYMEX proactively took steps
to maintain the integrity of its contracts by order-
ing Amaranth to reduce its open positions in the
natural gas futures contract. Amaranth reduced
its NYMEX position but sharply increased its
positions on the ICE electronic trading platform.
Because the ICE and NYMEX trading venues for
natural gas are tightly linked and highly interac-
tive, Amaranth’s response to NYMEX’s regula-
tory directive admittedly reduced its positions on
NYMEX but did not reduce Amaranth’s overall
market risk or the risk of Amaranth’s guarantee-
ing clearing member. Furthermore, the integrity
of NYMEX markets continued to be affected by
and exposed to Amaranth’s outsize positions in
the natural gas market. Unfortunately, neither
NYMEX nor the CFTC had an efficient means
at that time to monitor Amaranth’s positions on
ICE or to take steps to have Amaranth reduce its
participation in that unregulated trading venue.
Because ICE price data are available only to
its market participants, NYMEX does not have
the means to establish conclusively the extent
to which trading of ICE natural gas swaps con-
tributes to, influences or affects the price of the

related natural gas contracts on NYMEX. How-
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ever, what is clear is that as a consequence of
the extensive arbitrage activity between the two
platforms and ICE’s use of NYMEX’s settlemient
price, the two natural gas trading venues, as noted
above, are now tightly linked and highly interac-
tive. During most of the trading cycle of a listed
futures contract month, there has been a range
of approximately only five to twelve ticks sepa-
rating the competing NYMEX and ICE ptoducts
(the NYMEX NG contract has a minimum price
fluctuation or trading tick of $.001, or .01 cents
per mmBtu). These two trading venues serve the
same economic functions and, therefore, are now
functionally equivalent.

Also, market participants who trade on both

markets have stated that a rise or fall in price on
one trading venue will be followed almost imme-
diately by a rise or fall in price on the other trad-
ing venue, whether the change in price is initiated
on either NYMEX or ICE. These observations of
real-world market activity support the conclusion
that trading of ICE natural gas swaps do in fact
contribute to, influence and affect the price of the
related natural gas contracts on NYMEX.

In June of last year, the U.S. Senate’s Permanent
Subcommittee on Investigations (PSI) issued a re-
port on “Excessive Speculation in the Natural Gas
Market” (PSI Report).” The PSI investigation was
in direct response to the collapse of Amaranth.
The observations noted above were essentially
accepted by the PSI Report. These observations
were also supported by the research conclusions
contained in an October 24; 2007 CFTC report
to Congress.

Specifically, as part of the October 24 report to
Congress, the Commission’s Office of the Chief
Economist (OCE) conducted an empirical study
of the relationship of the natural gas contracts
that trade on ICE and on NYMEX.® OCE evalu-
ated price discovery in the natural gas market,
viewing price discovery as the manner by which
new information was incorporated into the mar-
ket price. OCE collected transaction price data
for ICE and NYMEX natural gas contracts from
January 3, 2006 through December 31, 2006 and
evaluated trading for 20 contract months during
that period. OCE concluded that, in an econom-
ic sense, [CE and NYMEX are both significant

price discovery venues for natural gas futures
contracts

ICE and NYMEX compete with each other and
there are currently no arrangements in place (such
as information-sharing) to address market integ-
rity issues. As previously stated, NYMEX, as a
DCM, has affirmative self-regulatory obligations;
as an ECM, ICE originally had no such duties.
Yet, from a market perspective, the ICE and NY-
MEX trading venues for natural gas are tightly
linked and highly interactive such that trading
activity and price movement on one venue can
quickly affect and influence price movement on
the other venue.

In connection with the Exchange’s ongoing
routine market surveillance programs and in
conjunction with procedures that were previ-
ously described, NYMEX staff was aware of
and monitored all open positions that Amaranth
maintained in NYMEX trading venues, includ-
ing the physically delivered natural gas futures
contract. NYMEX conducted regular reviews of
Amaranth’s open positions in excess of applicable
position accountability levels. Various other con-
tracts that NYMEX offers, such as American and
European options on natural gas, along with oth-
er various futures contracts, are aggregated into
the NG contract for monitoring accountability
levels on a futures equivalent basis.

As previously stated, NYMEX staff members
directed Amaranth in early August 2006 to reduce
its open positions in the first two nearby contract
months based upon what they believed to be a
significant concentration in NYMEX markets in
natural gas. As a consequence, a shift of positions
by Amaranth from NYMEX to ICE was unde-
tectable both by NYMEX and the CFTC.

NYMEX is not supplied position data regard-
ing other venues on a regular basis by either mar-
ket participants or other trading venues (such as
ICE or other OTC platforms). However, by rule,
NYMEX has broad authority to request and to
be supplied “information” with respect to a po-
sition in excess of the prescribed accountability
levels, NYMEX gathered information regarding
expiring contracts in the process of approving
hedge exemptions subject to NYMEX Rule 9.26

-




for Amaranth where they represented offsetting
exposure.

CFTC Report
By letter dated October 24, 2007, the CFTC,

as noted above, delivered to Congress a report
that included recommendations to increase the
oversight of some trading activity on electronic
trading facilities.” According to the CFTC, their
report was designed to provide recommendations
“to strike a balance between the appropriate level
of market oversight and transparency while pro-
moting market innovation and competition to
ensure that these markets remain on U.S. soil.”
The CFTC report was developed in consultation
with the President’s Working Group on Financial
Markets. The Commission’s legislative recom-
mendations included establishing the following

for certain ECM contracts that serve a significant.

price discovery function:

1. Large Trader Position Reporting — compara-
ble to reporting requirements that currently
apply to contracts traded on regulated ex-
changes;

2, Position Limits and/or Accountability Level
Regime — comparable to those that currently
apply to similar contracts traded on regulated
exchanges;

3. Self-Regulatory Oversight — designed to de-
tect and prevent manipulation, price distor-
tion, and disruptions of the delivery or cash-
settlement process; and

4. Emergency Authority - to prevent manipula-
tion and disruptions of the delivery or cash-
settlement process.

Beyond the legislative changes proposed, the
Commission also announced its intention “to: (1)
establish an Energy Markets Advisory Commit-
tee to conduct public meetings on issues affecting
energy producers, distributors, market users and
consumers; and (2) work closely with the FERC
to educate and develop best practices for utilities
and others who use NYMEX settlement prices as
hedging vehicles and benchmarks in pricing their
energy products.”?
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Following the release of the CFTC report, a
consensus began to develop in the derivatives
industry that regulatory reform was necessary in
order to promote transparent, fair and orderly
markets, and the Commission’s report validates
this approach. ECM contracts that serve a sig-
nificant price discovery function trigger a number
of public policy coricerns and warrant a higher
degree of CFTC oversight and regulation. These
contracts should be subject to large trader report-
ing, position limits or position accountability,
self-regulatory oversight obligations, and emer-
gency authority for both the CFTC and for the
ECM itself. These mechanisms enable NYMEX
to provide market integrity and stability to the
energy futures markets.

Following transmission of the CFTC’s report
to Congress, Senator Mike Crapo, by letter dat-
ed October 30, 2007, requested the views of the
PWG on the CFTC report and its recommenda-
tions. The PWG, as noted previously, responded
in an undated letter to Senator Crapo and ex-
pressed its support for the CFTC’s recommended
legislative changes. The PWG also noted its belief
that the CFTC proposal “strikes the appropriate
balance between protecting consumers and mar-
kets from trading abuse while ensuring continu-
ing growth and innovation in the U.S. markets.”
Indeed, there was eventually a broad consensus
for increased transparency and CFTC oversight
of significant price discovery contracts (SPDC). In
December 2007, the full Senate and the House
Agriculture Committee passed CFTC reauthori-
zation legislation that included provisions to ad-
dress linked market issues identified by the CFTC,
the Senate PSI Committee, and NYMEX. Specifi-
cally, an SPDC would be subject to eight Core
Principles, including position limits and large
trader reporting requirements. Additionally, the
electronic trading platform listing SPDCs would
be required to perform self-regulatory functions
to ensure compliance with the Core Principles.
These provisions ultimately were passed into law
as part of the CFTC reauthorization.
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CFTC Reauthorization

On May 22, 2008, Congress enacted amend-
ments to the CEA as one title of the comprehensive
Farm Bill, cited as the “CFTC Reauthorization
Act of 2008” found in Title XIII —~ Commodity
Futures." Congress responded to the public pol-
icy concerns that had been raised by passing into
law targeted and carefully crafted approach to a
serious regulatory gap. The amendments to the
CEA, among other things, define and establish
standards for SPDCs. Under the amendments,
SPDC is defined in Section 1a (33) of the CEA
as an agreement, contract, or transaction subject
to Section 2{h) (7). Section 2(h) is amended to
establish a regulatory framework for SPDCs, in-
cluding nine Core Principles. Specifically, an elec-
tronic trading facility on which SPDCs are traded
or executed must comply with the following core
principles:
¢ List only SPDCs that are not readily suscep-

tible to manipulation;

* Monitor trading to prevent manipulation,
price distortion and disruptions of the deliv-
ery ot cash-settlement process through mar-
ket surveillance, compliance, and disciplinary
practices and procedures;

e [Establish and enforce rules that allow the
trading facility to obtain necessary informa-
tion to perform its self-regulatory functions;

¢ Adopt position limitations or position ac-
countability for speculators in SPDCs to re-
duce the potential threat of market manipu-
lation or congestion;

* Adopt rules to provide for the exercise of
emergency authority, in consultation and
cooperation with the CFIC, including the
authority to liquidate open positions and to
suspend or curtail trading in an SPDC;

*  Make public daily information on price, trad-
ing volume and other trading data;

*  Monitor and enforce compliance with any
rules of the trading facility, including the terms
and conditions of the contracts and any limita-
tions on access to the trading facility;

¢ Establish and enforce rules to minimize con-
flicts of interest; and

* Avoid adopting any rules or taking any ac-
tions that result in any unreasonable re-
straints of trade or imposing any material
anticompetitive burden on trading on the
trading facility.

CFTC-FERC Jurisdiction

Section 2(a)(1) of the Commodity Exchange
Act provides that “[t]he Commission shall have
exclusive jurisdiction ... with respect to accounts,
agreements ... , and transactions involving con-
tracts of sale of a commodity for futures deliv-
ery, traded or executed on a [designated contract
market or derivatives transaction execution facil-
ity] ...” (emphasis added). This statutory grant of
exclusive jurisdiction to the CFTC is unequivocal
on its face. It embodies the clear intent of Con-
gress to vest sole authority in one expert agency.
This well-reasoned and wise decision of Congress
must be upheld. To allow FERC or any other fed-
eral agency to interpret its authority so broadly
that it nullifies the plain meaning of the language
would conflict with the clear Congressional in-
tent. The resulting untended consequences will
cause grave harm to the markets, consumers and
the U.S. economy.

The Energy Policy Act of 2005 (EPAct) granted
FERC new anti-manipulation authority. At the
same time, the EPAct directed that FERC estab-
lish a2 memorandum of understanding with the
CFTC to work together in cooperation and to
share information. In that memorandum of un-
derstanding, the FERC specifically conceded and
acknowledged that the CFTC: “has exclusive ju-
risdiction with respect to accounts, agreements,
and transactions involving contracts of sale of
a commodity for future delivery. . . “ (empha-
sis added). More recently, however, FERC has
broadly interpreted its authority to extend to
NYMEX natural gas futures transactions be-
cause many of FERC’s jurisdictional entities use
the NYMEX settlement price as a benchmark for
their spot market pricing. The CFTC and FERC
are now both exercising authority over the same
conduct under different standards. The legal and
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practical arguments against this outcome are ad-

dressed below.

Statutory interpretation and legislative history
provide legal support for preserving the CFTC’s
exclusive jurisdiction. These points are made
clearly and persuasively in an amicus brief filed
by several major futures industry organizations in
support of CFTC exclusive jurisdiction and De-
fendant Amaranth Advisors’ stay motion filed in
the U.S. District Court for the Southern District
of New York. A brief overview of some of those
arguments follows.

First, exclusive jurisdiction was intended to
make the CEA and CFTC regulations the sole le-
gal and regulatory requirements for futures mar-
kets and trading thereon. Congress established
exclusive jurisdiction under the CEA to avoid le-
gal uncertainty and the related market confusion
and economic cost. The operation and competi-

. tiveness. of U.S..futures. markets are best served. . .

by one body of law applied exclusively to futures
markets and trading. It ensures a cohesive and
well-reasoned regime that provides financial and
market integrity and ensures the legal certaisity
needed for the continued growth and competi-
tiveness of U.S. futures markets. The FERC itself
once found that Congress intended the CEA’s
exclusive jurisdiction provision “to give a single
expert agency [the CFTC] the responsibility for
developing a coherent regulatory program for the
commodities industry and to prevent the costs
and confusion associated with multiple regula-
tors.” 12

Second, “jurisdiction ... with respect to ...
transactions involving” futures contracts — rea-
sonably includes jurisdiction over an order to
buy or sell, as well as the buying and selling of a
futures contract. In fact, all trading conduct and
misconduct, such as futures price manipulation,
is covered by the terms “with respect to” and “in-
volving” orders to buy and sell futures contracts
and is therefore under the CFTC’s exclusive juris-
diction. Any other interpretation would contra-
dict the plain meaning of the statute and the clear
intent of Congress.

Third, Congress did not create an exception to
CFTC exclusive jurisdiction in 2005. Historically,
when Congress has limited the CFTC’s exclusive
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jurisdiction relative to particular products, it has

done so explicitly through amendments to Section
2{a){1)}(A). To date, the limitations on the CFTC’
exclusive jurisdiction apply to securities related
products subject to the SEC’s authority and not
to energy products. If Congress intended to carve
out a portion of the CFTC’s jurisdiction to give to
FERG, it is reasonable to expect that it would have
expressly done so, as in the past. Furthermore, to
provide an exception to the CFTC’s exclusive ju-
risdiction in the context of the Energy Policy Act
of 2003, in effect, would undermine the purpose
of the grant of exclusive jurisdiction in the CEA.
This outcome would be wholly inconsistent with
the rules of statutory interpretation.

Finally, the legislative history unequivocally af-
firms the scope of the CFTC’s exclusive jurisdic-
tion. Congress enacted exclusive jurisdiction in
the Commodity Futures Trading Commission Act

... 0f 1974. The Conference Committee, in reconcil- .

ing the differing House and Senate versions of the
pending bill’s exclusive jurisdiction provisions,
decided the House version was too ambiguous,
and adopted the Senate’s provision to ensure the
exclusivity of the Commission’s jurisdiction over
futures contract markets and to ensure that the
Commission’s jurisdiction, where applicable, su-
persedes State as well as Federal agencies.” (Conf
Rep at 35; S. Rep. at 6). The Conference Com-
mittee further explained that “under the exclu-
sive grant of jurisdiction to the Commission, the
authority of the Commodity Exchange Act (and
regulations issued by the Commission) would
preempt the field insofar as futures regulation is
concerned.” (Conf. Rep. at 35.)

Congress intended the CFTC Act of 1974 to
strengthen futures regulation, create a comprehen-
sive regulatory structure for futures trading, and
avoid regulatory gaps. Further, Congress intended
that the new agency be an expert in futures regula-
tion — a function which requires highly specialized
skills. Consequently, the CFTC has developed into
an expert in futures market oversight and the agen-
cy effectively carries out its statutory mandate “to
deter and prevent price manipulation or any other
disruptions to market integrity” (Section 3 of the
CEA). This well-reasoned and successful approach

‘to regulation of futures markets is now threatened

21
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by dueling regulators. The CFTC and FERC have
different statutory mandates. The authority that
FERC claims under its new manipulation man-
date cannot co-exist with the CFTC’s exercise of

 its exclusive jurisdiction over futures markets and

transactions.

This reality was made clear in the recent en-
forcement actions brought under different stan-
dards for manipulation by both regulators against
Amaranth Advisors for trading activity occurring
on NYMEX. The statutory authorities under
which FERC and CFTC operate with respect to
preventing manipulation of the spot and futures
markets differ significantly. FERC derives its au-
thority from section 315 of the Energy Policy Act
of 2005, which gives them manipulation author-
ity over “any entity” that commits manipulation,
directly or indirectly, in connection with FER C-ju-
risdictional transactions. FERC broadly interprets
this new authority to include the ability to bring
enforcement action on futures exchange activity,
which is under the CFTC’s exclusive jurisdiction.
In developing the rule, FERC drew heavily from
the Securities and Exchange Commission’s rule
10b-5, under which the Supreme Court has de-
fined manipulation as conduct “designed to de-
ceive or defraud investors by controlling or artifi-
cially affecting the price of securities” or practices
that “artificially affect market activity.”

On the other hand, the CFTC’ anti-manipula-
tion authority is derived from Section 9(a) of the
Commodity Exchange Act. It provides that it is
a felony to . . . manipulate or attempt to ma-
nipulate the price of any commodity in interstate
commerce, or for future delivery on or subject to
the rules of any registered entity, or to corner or
attempt to corner any such commodity or know-
ingly to deliver or cause to be delivered . . . false
or misleading or knowingly inaccurate reports
concerning crop or market information or condi-
tions that affect or tend to affect the price of any
commodity in interstate commerce . . . .”

Having two different standards for manipula-
tion targeting the same trading activity and being
enforced by two different federal agencies is cause
for great concern and could severely impede mar-
ket functions. It causes confusion and uncertainty
in the markets, is costly to business and will nega-

tively impact the competitiveness of U.S. futures
markets at home and abroad.

Example of FERC's Interest in Day-to-
Day Regulation of Futures Exchanges

NYMEX has experienced the impact of over-
lapping jurisdiction on the regulatory front. At
the insistence of FERC, NYMEX changed its
procedures for monitoring positions in excess of
the expiration position limits in its expiring natu-
ral gas (NG) futures contract. That procedural
change resulted in a 40% loss of volume in NG
futures contracts on NYMEX in the expiration
month during the relevant closing range period.
Data compiled by the House Energy Subcom-
mittee on Oversight and Investigations confirms
that the volume leaving NYMEX has moved to
the non-transparent, price linked, unregulated
electronic market for natural gas, ICE. This is a
prime example of regulatory arbitrage: market
activity on the highly regulated futures exchange
shifting to the unregulated market to avoid rules
designed specifically to deter and prevent market
manipulation.

On February 16, 2007, in an effort to cooper-
ate with FERC and following consultation with
CFTC staff, NYMEX issued a compliance advi-
sory in the form of a policy statement related to
exemptions from position limits in NG futures
contracts, NYMEX adopted this new policy on an
interim basis in a good faith effort to be coopera-
tive with federal regulators. However, as detailed
below, this experience has had an adverse impact
on NYMEX’s trading venues and has resulted in
the shifting of trading volume from the regulated
trading venue to unregulated trading venues dur-
ing the critically important NG closing range pe-
riod at NYMEX on the final day of trading.

Pursuant to that advisory, NYMEX instituted
new uniform verification procedures to document
market participants’ exposure justifying the use
of an approved hedge exemption in the NG con-
tract. These procedures apply to all market par-
ticipants who carry positions above the standard
expiration position limit of 1,000 contracts go-
ing into the final day of trading for the expiring
contract. Specifically, prior to the market open of

the last trading day of each expiration, NYMEX

—
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~_now requires all market participants with posi-

tions above the expiration position limit of 1,000
contracts to supply information on their complete
trading “book” of ail natural gas positions linked
to the settlement price of the expiring' NG con-
tract. Positions in excess of 1,000 contracts must
offset a demonstrated risk in the trading book,
and the net exposure of the entire book must be
no more than 1,000 contracts on the side of the
market that could benefit by trading by that mar-
ket participant during the closing range.

After eleven contract month expirations under
the advisory, NYMEX analyzed data relative to
the first 10 months of trading under the advisory.
NYMEX staff observed a number of instances
where market participants reduced their positions
before the open of the final day of trading rather
than share sensitive proprietary trading informa-
tion with Exchange staff. As a result, NYMEX

..observed reduced trading volume_on the final day . . . .

of trading in an expiring contract month relative
to the final day of trading for the same calendar
contract month in the prior year The average
volume on the final day of trading for these ten
expirations was 30,955 versus 38,623 for the cor-
responding contract month in the prior year, or a
19.85% reduction

Even more significantly, the closing range vol-
ume for the 30-minute closing period on the final
day of trading is sharply lower than for volume
during the final day closing range for the same
calendar contract month in the prior year. In most
instances, the volume in the closing range is less
than half of the volume in the closing range for the
same calendar contract month in the prior year.
The average closing range volume on the final day
of trading for the ten expirations was 13,136 ver-
sus 22,319 for the corresponding contract month
in the prior year, or a 41% reduction.

The lower volumes seen during the recent 30-
minute closing ranges on the final day of trading
since the implementation of the new policy actu-
ally create the potential for even greater volatil-
ity in the event of any significant market move.
Thus, the policy implemented by NYMEX on a
good-faith basis has not only led to reduced vol-
ume on NYMEX during the critical 30-minute
closing range period, which has largely shifted
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to_the unregulated trading venues, but has also
failed to solve the structural imbalances brought
to light by Amaranth’s trading. In addition, this
policy could create new problems by diminishing
the vitality of the natural gas industry’s pricing
benchmark.

The CFTC’s role continues to be over futures
trading and markets and the FERC’s new author-
ity is best used to police natural gas and electricity
cash market manipulation. The CFTC and FERC
can carry out their statutory duties in the futures
and spot markets, respectively. CFTC and FERC
should cooperate and coordinate in instances
where both spot and futures markets are involved
in a situation involving a bad actor, rather than
having FERC exercising direct authority over
transactions that are under the exclusive jurisdic-
tion of the Commodity Exchange Act.

Conclusion.. . . o

Under the CFMA, energy derivatives can be
traded on a DCM, which is fully regulated by the
CFTC, or OTC on an ECM or through a voice
broker. A DCM has an affirmative statutory ob-
ligation to act as a self-regulatory organization,
relying upon the standards set by statute and by
CFTC regulation and interpretation. As an SRO,
a DCM routinely uses tools such as large trader
reporting and position accountability and posi-
tion limit levels to monitor and to police trading
in our contracts.

The ECM originally was essentially exempt
from substantive CFTC regulation and also had
no explicit SRO duties by statute. As a result
of market changes that were not anticipated in
2000, such as the effective linking of trading on
unregulated venues with trading on regulated
venues of competing products, certain ECMs
now serve in a price discovery role for certain
contracts and thus, in the view of Congress, trig-
ger public policy concerns and thereby warrant a
higher degree of CFTC oversight and. regulation.
The CFTC Reauthorization Act of 2008 amended
the CEA so that SPDCs traded on an ECM would
be subject to nine core principles, including large
trader reporting, position limits or position ac-
countability, self-regulatory oversight obligations,
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and emergency authority. These statutory changes ,

are consistent with CFTC recommendations, had
the support of the President’s Working Group on
Financial Markets, and represent a judicious and
targeted legislative response to a set of issues that
were defined with care over a period of time.

Finally, the jurisdictional dispute between the
CFTC and FERC stems from the EPA of 2005,
which granted FERC new manipulation author-
ity over electricity and natural gas transactions.
Congress granted the CFTC exclusive jurisdic-
tion over futures markets when it originally es-
tablished the agency. The CFTC’s role continues
to be maintaining jurisdiction of futures trading
and markets and the FERC’s new authority is
best used to police natural gas and electricity cash
market manipulation.
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