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October 19, 2009

Federal Trade Commission
Office of the Secretary

Room H-135 (Annex P) :
600 Pennsylvania Avenue, NW
Washington, DC 20580

Re:HMG Review Project — Comment, Project No. P092900
To Whom It May Concern:

In connection with Question 15 of the Questions for Public Comment issued in
connection with input into possibly updating the Horizontal Merger Guidelines, one of
the most important “non-price effects of mergers” is the effect of mergers on jobs.
Unquestionably, the effect on innovation — singled out in Question 15 — is significant, but
so is the effect on employment, which is a particular concern in today’s economy.

In this connection, I am enclosing for your consideration my recent article on Jobs and
Antitrust, and in particular the discussion of merger law. My analysis does not indicate
the need for revision of the Merger Guidelines but rather suggests that proper antitrust
analysis should lead to the right results for employment. Nevertheless, I am submitting it
for inclusion with your other input, in the event that the effect of the Merger Guidelines
on employment and unemployment becomes a focus of your analysis.

This letter and the enclosed article are not being submitted on behalf of anyone else or
any entity or organization. I hope you find the article of value to your deliberations.

Sincerely,
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Jobs and Antitrust

BY RICHARD M. STEUER

NTITRUST LAW IS NOT THE

be a mistake to assume that antitrust has no role
) to play in fostering jobs. European Competition
e Commlssnoner Neelie Kroes observed in 2005
that the “mission” of European antitrust enforcement “has
never been more pressing” because “Europe urgently needs to
increase its compertitiveness; to deliver more growth and more
jobs.” The “European anti-trust community,” she remarked,
“can make a significant contribution to delivering an attractive
environment for growth and jobs.” She urged, “It is up to” that
community “to explain . . . how competition strengthens the
economy, so that people can have better, more secure jobs.”!
Can antitrust enforcement deliver better jobs and greater job
security? It can, to the extent that antitrust law’s traditional
objectives—stimulating competition and expanding output
by fighting foreclosure and facilitating new entry—serve to cre-
ate and sustain productive jobs. At the same time, it is impor-
tant to guard against distorting the goals of antitrust to preserve
inefficient jobs. More than ever, competition today is not sim-
ply among companies to sell more goods and services, but
among nations to attract more production and jobs. This
intensifies the pressure on each nation’s antitrust laws to help
expand job growth and avoid aggravating unemployment at
any cost, making it especially important not to lose sight of the
beacon of economic efficiency.

The Role of Jobs

The goal of American antitrust law generally is characterized
as maximizing “consumer welfare.” Called “the most abused
term in modern antitrust analysis,” consumer welfare is var-
iously defined as either the welfare of consumers alone or the
total welfare of consumers and producers together.? Either
way, these definitions assume that because American workers
all are consumers and work for producers, if America’s con-
sumers pay low prices and America’s producers earn healthy
profits, its workers will prosper.? This tends to understate the
importance of jobs themselves to America’s economic welfare.
American consumers depend principally on paychecks for
their income and American producers depend largely on
American wage earners to buy their products and services.
Exports are important, of course, but for the United States,
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solution to soaring unemployment but it would .

they are not nearly as significant as domestic consumption.’
Consequently, the loss of productive jobs—those that can be
performed as efficiently in the United States as abroad—can
be as harmful to America’s overall economic welfare as inflat-
ed prices. Maximizing consumer welfare for consumers who
are out of work is an empty promise. Maximizing producer
welfare for producers faced with shrinking consumer demand
is equally hollow. The issue should not be whether jobs merit
consideration in the context of antitrust enforcement, but
exactly what kind of consideration is warranted.

As described in this article, it turns out that the recognized
goals of antitrust law, properly applied, are entirely consistent
with promoting job expansion. The staunch pursuit of com-
petition and efficiency can be expected to yield the greatest sus-
tainable employment. Accordingly, antitrust law is well up to
the challenge of both protecting consumers from anticom-
petitive activity and assuring that such activity does not cost
the country jobs that can continue to be performed here with
efficiency in the future.

Maximizing Economic Welfare

Consumer welfare is not a static concept. Unlike allocative effi-
ciency, which contemplates the optimal allocation of current
resources to maximize the welfare of today’s consumers,® con-
sumer and producer welfare can take account of evolving con-
sumer interests and dynamic efficiency improvements that
enable producers to make more with less.”

In the short run, consumers need enough competition
among producers to keep prices in check, while producers
need enough consumption to be profitable under their exist-
ing cost structures. In the long run, however, consumers need
sufficient new entry to make markets increasingly competitive
and to create new jobs. Producers need efficiency gains, which
require innovation;, and greater consumption, which requires
more domestic jobs and, to the extent possible, export growth.®
In other words, long run consumer welfare in America
depends on vigorous competition and the entry of new com-
petitors, while long run producer welfare depends on increas-
ing both efficiency and consumption. Since American pro-
ducers continue to depend far more on domestic wages than
on exports to drive consumption, the growth of America’s
economic welfare depends heavily on domestic jobs, and will
for some time.’

The “Us” in AntitrUSt
To assess the role of antitrust law in combating unemploy-
ment, it is necessary not only to understand that the goal of
antitrust is maximizing economic welfare, but to understand
exactly whose economic welfare is meant to be maximized. If
American antitrust law is intended to benefit us, who is “us™?
The economy may be global but antitrust law is not. Not-
withstanding efforts towards global “convergence” and “har-
monization,”"? each of the world’s competition regimes is root-
ed in a different authority, serving a discrete population and
guarding against anticompetitive activity threatening its own



economy." The European Competition Law was implement-
ed for the benefit of citizens of the EU member states. The
competition laws of China, Japan, Brazil, and the hundred-
plus jurisdictions adopting such measures were implemented
for the benefit of citizens of those nations.

And the competition law of the United States was intend-
ed—at least to the extent that Congressional intent can be
divined from the legislative history of the Sherman Act and the
more recent Foreign Trade Antitrust Improvements Act—to
maximize the economic welfare of the United States. This is
reflected in cases like Empagran,'? holding that U.S. antitrust
law affords relief only for those injured by harm to the
American economy (including domestic commerce, imports to
the United States, and exporting activities engaged in within
the United States).

But if the goal of American antitrust law is maximizing
the economic welfare of America, just who is “American™?
When the Sherman Act was adopted the answers were easy.
American consumers lived in America. American producers
were owned and operated in America by Americans. Today, the
answers are far more complex. Individual American consumers
still are easy to find."* American producers, however, now
include production facilities located in the United States that
are owned not only by American-based companies and
American shareholders, but by companies headquartered
abroad and by other countries’ citizens, banks, and sovereign
wealth funds.

While politicians and the press habitually refer to the future
of “American” companies, there is little definition of what con-
stitutes an “American” company in today’s global economy. Is
IBM, which earns more revenue outside the United States than
within it, an “American” company?!4 Is Shell, which has been
a household name in America for decades and has thousands
of American shareholders and employees, a “foreign” compa-
ny?® Similarly, today’s start up entrepreneurs may be Americans
living here or abroad, non-Americans living here or abroad, o,
increasingly, globe trotting innovators who live and work in
multiple locations, often supported by venture capitalists who
can be located anywhere.

This is a far cry from the business landscape of 1890. Yet,
when antitrust commentary addresses economic welfare or
tackles such related issues as “national champions” and state
aid, there is not always enough recognition of how much more
complex the economy has grown. In today’s economy, “us”
should include not just consumers living in America, but pro-
ducers, to the extent they are producing in America, regardless
of where their owners live or their parent company headquar-
ters may be found.

“Us” also should include the new entrants that American
consumers need to fuel future competition and the wage earn-
ers that American producers need to sustain future demand.
This is considerably messier than the simple economic mod-
els of economic welfare that went before, but without defin-
ing “us,” it is impossible to give full content to the goals of
antitrust, let alone to expect success in achieving them.

The Issue

If the “us” served by U.S. antitrust law includes not only
America’s consumers and producers, but its new entrants and
jobholders, is U.S. antitrust law accomplishing the mission of
encouraging entry and fostering jobs? Preservation of oppor-
tunities for new entry already is tightly woven into the fabric
of American antitrust law, in the rules designed to prevent fore-
closure of competition.'® Today, the pressing issue is whether
antitrust law should be playing a greater role—or any role at
all—in assuring Americans jobs. After all, there are other pro-
grams specifically designed to address job creation and job
preservation. Training and education programs, public works
projects, tax policy, veterans programs and other initiatives at
both the state and federal level all commit resources to creat-
ing jobs in the United States and training Americans to per-
form them. At the same time, trade law itself includes certain
provisions to tackle job training issues'” and, of course, duties
can provide strong incentives for manufacturers to open local
production facilities in lieu of importing.

Advocates for the economic welfare standard insist that
compromising consumer welfare (whether or not including
producer welfare) as the only goal of antitrust will lead down
a slippery slope to economic decline.'® They argue that once
this goal is diluted by other objectives, the economy will grow
less efficient and less competitive, leading in the long run to
less consumption, less production, and less productive jobs.
With economic welfare as the only goal, there will be better
allocation of resources, more consumption, more production,
and more good jobs. This may all be true, but sustaining effi-
cient jobs simply by promoting the expansion of output
through greater competition, entry, and innovation is not a
goal outside economic welfare—it is an integral part of eco-
nomic welfare itself. Neither allocative efficiency nor produc-
tive efficiency can be maximized without such growth.

This does not mean that America should adopt a “beggar
thy neighbor” approach. Protectionism is not a solution. Trade
is the future, and imports as well as exports should continue

to flow, enabling the economy to reach its full potential. Atthe

same time, however, it is essential to sustain efficient domes-
tic jobs, to assure that the economy remains buoyant and
globally competitive while making the transition to that future.
The question for the antitrust community is what role should
antitrust play?

The Answers

There is, in fact, a constructive approach to antitrust analysis
that recognizes the importance of jobs to maximizing America’s
economic welfare without impairing the economy’s efficiency

_or competitiveness, and without isolationism. The key is to

afford the correct consideration to jobs in performing antitrust
analysis.

How? First, not by sacrificing efficiency or competitiveness
for short-term preservation of inefficient jobs, but by pursu-
ing the goal of long-term total economic welfare in formulat-
ing and applying antitrust standards, cognizant of the fact
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that a strong domestic job base remains critical to the coun-
try’s total economic welfare. Antitrust law should not impede,
and where possible should foster, sufficient sustainable employ-
ment to maximize economic welfare. As described below, this
sometimes may actually mean facilitating a reduction in the
number of jobs in order to save those that remain, but whether
the objective is growing or saving jobs, antitrust should be part
of the solution. .

Second, by recognizing that other competition regimes
legitimately can do the same for their own economies, but that
if those other regimes overreach and become subterfuges serv-
ing to protect jobs abroad at any cost, countermeasures may
be in order.

Third, by encouraging more efficient utilization of workers
in America through the provision of greater antitrust guidance
to American industry. Too often, concern over antitrust con-
sequences has discouraged creativity in conceiving measures to
make jobs more efficient and therefore more likely to remain
in the United States. The Federal Trade Commission should
seize the initiative to teach the business community how to cre-
ate more efficient jobs without overstepping the limits of the
antitrust laws. '

Of course, the devil is in the details, so here is how U.S.
antitrust law can be applied to promote competition without
sacrificing those jobs that, as a matter of long run economic
welfare, ought to be retained in the United States.

Mergers

Merger analysis repeatedly has raised the issue of job loss and
can present some of the most vexing choices for antitrust
enforcers. When companies merge, or one company is acquired
by another, reductions in job force typically deliver part of the
savings expected to be achieved. Often, jobs have been shed in
the United States and their functions shifted abroad, where the
same work can be performed at lower cost. This should be
good for producers, reducing their costs. It also should be good
for consumers to the extent that part of those savings are passed

along in lower prices. It is not good in the short term for those -

who lose their jobs, of course,!? or for overall economic welfare

‘in the United States if the lost buying power of those who lose -

jobs is never replaced by new demand for American goods and
services either at home or abroad.

Nevertheless, if performance of the jobs that are eliminat-
ed has grown inefficient, so that the merger or acquisition
substitutes a more efficient alternative, the long term prospects
for keeping those jobs in the United States would be poor in
any event. Also, the loss of jobs that can better be performed
abroad sometimes creates new job opportunities at home.
When procompetitive or competitively neutral mergers are
allowed to proceed, resulting in the loss of jobs that are not
likely to withstand the tide of competition for long under any
circumstances, the short term loss of buying power from elim-
inating those jobs can be expected to be outweighed by the
efficiencies to be achieved by the merging companies, as well
as the economic benefit of keeping the streamlined company
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in the economy, and by the long term gains to be achieved by
redirecting the energies of those who lose their jobs into more
productive endeavors.?®

On the other hand, if an anticompetitive merger or acqui-
sition is permitted to close, resulting in too few competitors sur-
viving in the industry and fewer jobs remaining in the United
States than would exist under a more efficient resource alloca-
tion in a market with more competitors, there would be a
reduction in competition, output, and total economic welfare,
not only from the diminution in consumer surplus (resulting
from higher prices), but from the contraction of wages (and
wage-earner buying power) and the shift from both consumers
and wage earners to a combination of “monopoly” profits and
deadweight loss. In such circumstances, not only are prices
likely to rise above competitive levels and consumer welfare
likely to be diminished, but the loss of wage-earner buying
power can impact a wide swath of producers that rely on U.S.
consumers to buy most of their goods and services.

While the loss of efficient jobs at one company is unlikely
to impact the economy as a whole, the loss of enough sus-
tainable jobs across the country or within a region could make
a real difference. This suggests that if an anticompetitive acqui-
sition would eliminate numerous jobs at an acquired com-
petitor that should have remained independent, and/or at
rival firms that are driven out of business, the loss to America’s
economic welfare would be greater than the impact on prices
alone—assuming that but for the acquisition those jobs would
continue to be performed efficiently in the United States and
that the loss of those jobs would not be offset by the con-
comitant creation of new jobs. Without recognition of both
the threatened loss due to higher prices and the threatened loss
due to job erosion, an anticompetitive merger might not be
afforded as much attention as it deserves.

Moreover, even if prices remain the same, if an anticom-
petitive merger reduces the number of rivals in the market,
resulting in the loss of efficient, productive jobs at rival firms,
this too can result in a loss in overall economic welfare. For

- example, if the merging parties guarantee not to raise prices or

are constrained not to raise prices, the analysis of welfare

“effects need not stop with the- measurement of cost savings but

can include consideration of the long term impact on quality
competition, rival research, innovation, and new entry—all of
which would impact jobs. If economic welfare is unaffected in
the short run, because costs decrease and consumers do not pay
more, but is harmed in the long run by the loss of rivalry, there
can be more to the analysis than assessing near term prices.
Other countries have adopted specific provisions for taking
jobs into account when reviewing mergers and acquisitions
involving foreign ownership, but the focus of those measures is
aimed more narrowly on preventing the contraction of jobs at
the merging firms themselves than on maximizing economic
welfare by promoting competition. Canada, for example,
requires the prior approval of its Minister of Industry for the
acquisition or creation by non-Canadians of a “Canadian busi-
ness’ (which need not be Canadian-owned so long as it has a



place of business, employees, and assets in Canada), if such
business exceeds a certain size. The Minister’s determination
must be based on whether “the investment is likely to be of net
benefit to Canada” under specified criteria, including “the effect
on employment.”® China and other countries have similar
restrictions, with China’s law attracting the greatest attention.”

The closest the United States comes to such an approach is
consideration of the effects of foreign investment on national
security. The Committee on Foreign Investment in the United
States (CFIUS) exercises review over foreign investment with
national security implications, including investments in gov-
ernment contractors and in companies operating critical infra-
structure, such as energy, transportation and finance.”® The
CFIUS program requires a separate assessment of the impact
of an acquisition on strategic jobs, which maintain skills crit-
ical to the nation’s strategic interests. (The Secretary of Labor
serves as an ex officio, non-voting member of the Committee.)
Other countries have comparable national security restric-
tions, but many also require review of the impact of foreign
investment on other factors, including, as in the examples
above, the impact on domestic jobs. Are jobs standards of this
kind a prescription for inefficiency, or is the United States
sacrificing the interests of its workforce and its economic wel-
fare if it fails to adopt similar measures?

National security aside, the answer for America lies not in
merger oversight by a “Jobs Czar” or in preserving jobs for
their own sake, but in recognizing that America’s antitrust
enforcement agencies and courts should not ignore the impact

and therefore more secure, this too should be a legitimate
consideration. Again, this is not because jobs are as important
as economic welfare; rather, it is because efficient, sustainable
jobs are part of economic welfare.

Joint Ventures

Antitrust law has grown increasingly flexible toward joint ven-
tures, partly in recognition of their potential to spawn inno-
vation, efficiency gains, and jobs. Congress enacted special
legislation in 1984 and 1993 to shield research and develop-
ment joint ventures and production joint ventures from per se
illegality.? The Federal Trade Commission permitted General
Motors to enter into a production joint venture with Toyota
in 1984, at a time when such ventures were viewed with con-
siderable suspicion.? Today, joint ventures are approved with
regularity and are challenged primarily when they serve as
devices to mask price fixing or output restriction, or simply to
avoid competition that otherwise would take place.

This approach is consistent with the objective of creating
jobs as a means of expanding economic welfare. Joint ventures
that generate new products, greater efficiency, and more inno-
vation frequendy hold the potential to expand the number of
jobs, growing overall economic welfare by adding to wages
and, with them, consumer demand. Of course, if two firms
that are capable of competing form a joint venture to avoid
competition without creating anything new, that likely would
result in fewer jobs as well as fewer choices, less competition,
and higher prices. The existing standards for assessing joint

on employment when assessing mergers and-acqmsmons—T}ns——venerS‘apdy'dxsnnguxsh between procompetitive and anti-

does not mean that merger analysis should substitute assess-
ment of job loss for analysis of output restriction and other
competitive effects. Nor does it mean that foreign acquirers
should be treated differently than U.S. acquirers. The United
States is committed to a policy of non-discrimination (assum-
ing that it is reciprocal) and, in any event, “American” compa-
nies (whatever that means today) frequently move jobs abroad
themselves. What it does mean is that in tallying the anticipated
impact of an acquisition on all the factors that traditionally have
been considered relevant—including prices, concentration,
entry, foreclosure, innovation, production efficiencies, over-
head savings, network effects, countervailing buyer power, like-
lihood of collusion, failing firm prospects, international comi-
ty, and other factors, some more quantifiable than others—it
is appropriate to recognize the impact on jobs in an industry
because anticompetitive mergers accompanied by the substan-
tial loss of efficient and sustainable domestic jobs may harm not
only short-term consumer welfare (by causing prices to rise) but
overall economic welfare (by contracting demand).
For example, if an acquisition threatens to raise concentra-
- tion seriously, cut capacity with little gain in efficiency, and
shut down rivals that provide productive domestic jobs, the
agencies and courts should be free to consider all of those
effects on the nation’s economic welfare. Likewise, if a merg-
er is expected to consolidate jobs and reduce headcount to
increase efficiency, making the surviving jobs more productive

competitive collaborations among competitors, and in the
process should reach the right result in maximizing econom-
ic welfare, including the impact on jobs.

Job creation rarely is near the top of the list of anticipated
benefits from traditional joint ventures, but in appropriate
cases it merits consideration. This may change the analysis of
joint ventures little in most instances, but in tallying the ben-
efits of a venture, the long term impact on economic welfare
through job creation should not be underestimated and may
tip the balance in some cases.

There is one category of joint ventures that merits special
consideration in this context—a category wheré jobs actual-
ly are at the top of the list. Increasingly, companies today are
searching for means to achieve greater efficiency by sharing
the cost of certain jobs with other companies, including com-
petitors. This may involve procurement specialists collabo-
rating in a joint purchasing venture, delivery drivers com-
bining routes in a joint delivery venture, sales representatives
combining sales calls in a joint marketing venture, specialized
technicians or engineers sharing expertise and tools, customer
service representatives sharing responsibility for fielding com-
plaints, or information services personnel sharing coverage
duties. There was a time when companies were reluctant even
to consider such measures, content to absorb the expense of
underutilized workers. Today, this is an extravagance compa-
nies can ill afford.
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Combining jobs with other companies, even competitors, can
create efficiencies without endangering competition, so long as
adequate safeguards are instituted and observed. For example,
several competitors may be able to enjoy savings by combining
their deliveries if they all sell to the same customers, and could
develop means to assure that competitively-sensitive information
will not be exchanged in the process. Ventures of this kind will
result in contraction of the number of jobs, of course, but should
ensure that those jobs that do remain will become more efficient
and therefore more sustainable.

Practices

In. general, anticompetitive practices reduce output and, as a
consequence, they adversely impact employment. While it
may seem obvious that anticompetitive practices not only
tend to raise prices to consumers but tend to reduce opportu-
nities for employment, not all practices that violate the
antitrust laws have the same effect on jobs.

Cartels and Boycotts. Cartels hurt both consumers and
jobholders by raising prices and limiting output. American law
criminalizes cartels in the United States, but explicitly exempts
export cartels,”® leaving it to other nations to protect their
own economies. The wisdom of exempting U.S. export cartels
from American antitrust law has been open to debate,” and it
is worth asking whether greater competition among exporters
would result in more jobs in America. »

Boycotts not only can diminish competition and increase
prices, but can hurt both new entrants and the jobs they would
create, making consideration of the impact of boycotts on
jobs entirely consistent with the standards that already exist.?8

Unilateral Conduct. To the extent that a firm with monop-
oly power, or threatening to acquire monopoly power, excludes
or destroys competitors not on the basis of efficiency but sole-
ly as a means of obtaining or augmenting monopoly power, job
opportunities—along with opportunities for new entry—like-
ly will be lost in the process. If 2 monopolist excludes new rivals,
this also excludes new jobs. Current legal standards regarding
monopolization and attempted monopolization, properly
applied, should be consistent with preserving not only compe-
tition, but also entry opportunities and job opportunities. Of
course, if the monopolist is outpacing its rivals on the strength
of greater industry and efficiency, this is a dcsirable outcome.

Vertical Exclusionary Agreements. Vertical agreements
that foreclose competitors, such as exclusive dealing and tying
agreements, may reduce jobs if they result in so much fore-
closure as to be anticompetitive. However, such agreements
have the potential to bolster employment by assuring pro-
ducers of sales and allowing them to plan production more
efficiently. If exclusionary agreements strengthen employment,
that itself may be a sign that they are procompetitive.” If, on

“the other hand, they eliminate jobs, that may be a sign that
they either are unreasonably exclusionary or are creating
greater efficiency that eliminates relatively inefficient jobs.®® If
the former, prices can be expected to rise and output fall; if the
latter, the opposite should occur. -
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Price Discrimination. Price discrimination is in a catego-
ry of its own. It is subject both to the Sherman Act, which pro-
tects competition, and the Robinson-Patman Act, which was
intended largely to protect small dealers. To the extent that price
discrimination (and promotional discrimination) forecloses
competitors, it can be expected to have an impact similar to
other means of foreclosing competitors and warrants a similar
analysis. To the extent that such discrimination violates the
Robinson-Patman Act without regard to an impact on com-
petition (as with per se violations of the rules against promo-
tional allowance discrimination), enforcement of the law actu-
ally may result in preserving inefficient domestic jobs. This is
likely to have only a limited effect on America’s global com-
petitiveness because most of these jobs involve domestic dis-
tribution, but they still have the potential to detract from
America’s overall economic welfare to the extent that inefficient
retailers and wholesalers are perpetuated, preserving inefficient
jobs, since these resources could better be devoted elsewhere.

Countermeasures to Protectionism Abroad

The approaches to antitrust analysis described above should
prove constructive regardless of whether other countries apply
a similar approach in their treatment of American companies
and products. However, not all countries necessarily play by
the same rules.” If the policies of other countries are more pro-
tectionist toward jobs than the policies of the United Stares,
too many jobs that efficiently could be filled in America may
be commandeered by other countries instead.

In a world governed purely by economic theory, maximiz-
ing consumer welfare eventually should result in both optimal
resource allocation and optimal job allocation everywhere—
but what if the policies of some countries focus more on cre-
ating and protecting jobs there, efficient or not, than on con-
sumer welfare??> Such countries would enjoy an advantage
over those that focus entirely on short term consumer welfare
to achieve low prices, allowing productive jobs to be captured
by other countries in the equivalent of economic unilateral dis- .
armament. Issues of asymmetrical national policies arise reg-
ularly, of course, with respect to duties and quotas.® They also
arise with respect to subsidies and state aid to “national cham-
pions” and other local businesses.** Should the United States
allow jobs to be exported to countries with competition
regimes that are more protectionist than American antitrust
law, or should countervailing measures be taken?

In theory, there would be some logic to retaliation, and it
has been the subject of serious discussion,” but it may not be
practical to administer such an approach in most instances.
Assessing other countries’ application of their competition
laws would be no easy task and, in many instances, the neces-
sary information may not be reliable, or even available.?
Nonetheless, cases may arise under U.S. law that are not close,
where a threatened exodus of jobs to a country that applies its
own competition laws in a protectionist manner dictates the
outcome of an analysis under U.S. antitrust law. For example,
if the state-owned widget monopoly of a foreign country want-



ed to acquire the last remaining widget manufacturer in the
United States and the foreign country had been enforcing its
competition laws to prevent the loss of jobs there regardless of
efficiencies, this might cause antitrust officials in the U.S. to
conclude that in the long run, not only would price competi-
tion within the U.S. widget market be unduly threatened,
but that the anticipated loss of jobs in the U.S. would com-
pound the threat to America’s economic welfare. Similarly, if
the government of another country had been subsidizing its

" local widget monopoly, or if it had been excluding U.S. widg-
ets through excessive duties or quotas, threatening U.S. jobs,
this might tip the balance in favor of approving a merger
between America’s last two widget makers, better enabling
them to continue competing abroad and preserving American
jobs that would remain efficient by virtue of the merger.

At the same time, such discrimination could provide the
basis for diplomatic negotiation or complaints in the context
of bilateral or multilateral trade agreements.” The prospect of
sanctions in the context of international trade negotiation or
dispute resolution may provide only a blunt instrument, but
if other alternatives are not likely to be effective, there may be
no better alternative. Antitrust and trade law do not always
work in unison, but in circumstances of this kind, trade law

- may provide the surest means to accomplish the goal of max-
imizing economic welfare.

Guidance

As important as the measures described above may be, it is
equally important to educate America’s business community
that antitrust enforcement is not an impediment to job cre-
ation and preservation. Too many executives have been so
thoroughly inculcated with the warning never to talk with a
competitor that they would not even consider collaborating
with competitors over jobs. Confusion over the application of
the antitrust laws to activity subject to union contracts can
contribute to the uncertainty.® Even seasoned antitrust coun-
selors may be uncomfortable suggesting or blessing cost-shar-
ing programs combining job functions. The 2000 Collab-
oration Guidelines issued by the Federal Trade Commission
and U.S. Department of Justice represented a laudable effort
to teach American business that antitrust does not stand in the
way of most joint ventures. Those guidelines provided a good
start, but their authors could not anticipate the current need
to focus more on jobs. Today, the Federal Trade Commission
has the occasion to undertake a new education program to
ensure that American industry understands the range of joint
activity in which companies, including competitors, may
engage to make jobs more efficient. This could take the form
of hearings, workshops, speeches, or any means the
Commission deems appropriate. The Commission long has
recognized that central to its mission is the provision of guid-
ance, including “do’s” as well as “don’ts.” At this challenging
time, the FTC could play an important role in ensuring that
America’s businesses do not miss key opportunities to make
jobs more efficient before they are lost forever.

Conclusion

Antitrust policy is not the answer to America’s employment
issues, but neither can it ignore the importance of jobs to eco-
nomic welfare or the impact that antitrust can exert on jobs.
Too often, antitrust enforcers and commentators convey the
impression that there is something untoward about entertain-
ing concerns over jobs. In reality, an economy without enough
competition to keep generating jobs risks descending into a
downward economic spiral, with too few jobs to sustain ade-
quate domestic consumption, production, and future employ-
ment—Ileading to even less consumption, less production,
and less employment.

Maximizing America’s economic welfare requires an
antitrust policy that appreciates the importance of jobs. This
is not a radical proposition. The goal of maximizing econom-
ic welfare should not be abandoned or even diminished, but
at the same time it must be recognized how much jobs con-
tribute to that welfare. Maximizing America’s economic wel-
fare for the next generation will require the creation and preser-
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consumption, and the measures described above can help.
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it be blind to the impact that antitrust decisions can have on
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