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CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3017. Complaint, April 28, 1980 — Decision, April 28, 1980

This-consent order requires, among other things, a Miami, Fla. firm and its corporate
president, engaged in the marketing and advertising of health related products,
to cease disseminating advertisements which represent that the use of AHC Gel
or any similar preparation, alone or as part of an acne control regimen, cures
acne and results in a blemish-free skin; or that any such preparation is superior
to other over-the-counter acne products. Respondents are required to have a
reasonable basis for advertising representations relating to product perfor-
mance, efficacy and results and prohibited from misrepresenting the extent or
results of product testing. Respondents are further prohibited from disseminat-
ing advertisements for acne products without first disseminating prescribed
corrective advertising as specified in the order. Additionally, ad substantiation
must be maintained for a period of three years. ’

Appearances
For the Commission: Steven Newborn.

For the respondents: Pro se.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that AHC Pharmacal, Ine.
(hereinafter “AHC Pharmacal”), a corporation, and James E. Fulton,
M.D. (hereinafter “Fulton”), as an individual and corporate officer,
hereinafter at times referred to as respondents, having violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows: o

PARAGRAPH 1. “AHC Pharmacal” is a corporation organized, existing
ind doing business under and by virtue of the laws of the State of

“lorida with its office and principal place of business located at 1609
.W. 14th St., Miami, Florida.
Par. 2. “Fulton” is an individual and corporate president of “AHC
rarmacal.” He formulates, directs and controls the acts and practices
“AHC Pharmacal,” including the acts and practices described
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herein, and he is the principal beneficiary of the corporation’s business.
“Fulton’s” business address is 1609 N.W. 14th St., Miami, Florida.

Par. 3. Respondent “AHC Pharmacal” is a privately held corporation
which was organized and is maintained for the purpose of promoting
and conducting the business interests of “Fulton.” “AHC Pharmacal”
and “Fulton” have been and now are marketing and advertising health
related products, including but not limited to a product variously
known as AHC Gel, AHC Pharmacal’s benzoyl peroxide gel medication
and b.p. gel medication (hereinafter “AHC Gel”), a product advertised
for the treatment of acne. The respondents, in connection with the
manufacture and marketing of said product, have disseminated,
published and distributed, and now disseminate, publish and distribute ,
advertisements and promotional material for the purpose of promoting
the sale of “AHC Gel” for human use. “AHC Gel” is marketed by the
respondents, both separately and as part of a program for the
treatment of acne known as “Dr. Fulton’s Acne Control Regimen”.
(hereinafter “the Acne Control Regimen”). This product, as advertised,
is a “drug” within the meaning of Section 12 of the Federal Trade
Commission Act.

Par. 4. In the course and conduct of their said businesses, the
respondents have disseminated and caused the dissemination of certain
advertisements concerning “AHC Gel” and “the Acne Control Regi-
men” through the United States mail and by various means in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, including, but not limited to, the insertion of
advertisements in magazines with national circulations, and advertise-
ments in the form of a booklet, entitled “Acne: A Treatable Disease”
which was, and is, sent through the United States mail, for the purpose
of inducing and which was likely to induce, directly or indirectly, the
purchase of the product “AHC Gel,” and have disseminated and caused
the dissemination of advertisements concerning said product by
- various means, including but not limited to the aforesaid media, for the -
purpose of inducing and which are likely to induce, directly or
indirectly, the purchase of said products in commerce.

Par. 5. Typical of the statements and representations in said
~ advertisements disseminated as previously deseribed, but not necessar-
ily inclusive thereof, are the following:

'
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Acne sullerer, now specialist, has devel-
oped a new lreatment® for acne conirol
that' offers young aduits their first reat
hope for ciear compiexions.

"My acne slaried 3t sixteen | tried everything lrom oral antibiotics
10 x-18y lreaiment, even ultraviolel hight Nothing worked

o
"l became a Deimalologist snd Ph D. in Biochemisiry in an attempt
1o find & cure for acne.
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gel’, & tapical medicalion that has revolulonized the treatmaent
and conlrol of acne.
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benzoyl peroude medications 1he resulls: over 85%, of our ps-
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“Unlortunately, our clinics can onty treat a very smaii percentage
of those that reaity need help
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ofien given talse hope about ther pioblem and are
continually distlusinnes by over-the-counler acne
temedips. wa have developed a very exscuing "ACNE
CONTHOL REGIMEN."

‘It we are qiven the opportunily Lo reach you, the acrm
sullerer early. we can. 11 most cases, bring the con-
danion under conlrol ang ehminate the possitiity of
facial scarnng thal may result from continued aune
breskouls.”
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Into the poras and treats the genelc problem in twa ways
1. Kills the nes bac which produce irritating
#cids In the pores and sccelarate the clogping process.
2 Reduces the cohesivness of dead skin cefis, thus
toosening and clearing up acne impactans. {
THE RESULT: An opportunily now axisis for the acne
sullecet 10 hng grematic improvement
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PARr. 6. Through the use of said advertisements and others referred
to in Paragraphs Four and Five, respondents represented, and now
represent, directly or by implication that use of “AHC Gel,” either
alone or as part of “the Acne Control Regimen,” will cure acne
regardless of the severity of the condition.

PAR. 7. In truth and in fact, use of “AHC Gel,” either alone or as part
of “the Acne Control Regimen,” will not cure acne. Therefore, the
advertisements referred to in Paragraphs Four and Five were and are
misleading in material respects and constituted, and now constitute,
false advertisements, and the statement and representation set forth
in Paragraph Five was, and is false, misleading and deceptive.

Par. 8. Furthermore, through the use of the advertisements referred
to in Paragraphs Four and Five, respondents represented, and now
represent that:

a. Use of “AHC Gel,” either alone or as part of “the Acne Control
Regimen,” by persons with acne will result in skin free of pimples,
blackheads, whiteheads, other acne blemishes, and scarring.

b. Use of “AHC Gel,” either alone or as part of “the Acne Control
Regimen,” by persons with acne will help control pimples, blackheads,
whiteheads, other acne blemishes, and scarring, regardless of the
severity of the disease.

c. “AHC Gel,” either alone or as part of “the Acne Control
Regimen,” is superior to all other over-the-counter acne preparations
for the treatment of acne, including but not limited to other benzoyl
peroxide products.

Par. 9. In truth and in fact there existed at the time of the first
dissemination of the representations referred to in Paragraph Eight no
reasonable basis for the making of these representations, in that
respondents lacked competent and reliable scientific evidence to
support said representations. Therefore, the making and dissemination
of said representations as alleged constituted, and now constitute,
unfair or deceptive acts or practices in or affecting commerce.

PAr. 10. In the course and conduct its aforesaid business, and at all
times mentioned herein, the respondents have been, and now are, in
substantial competition in or affecting commerce with corporations,
firms and individuals representing or engaged in the over-the-counter
and prescription drug industries. '

Par. 11. The use by respondents of the aforesaid unfair or deceptive
representations and the dissemination of the aforesaid false advertise-
ments has had, and now has, the capacity and tendency to mislead
members of the consuming public into the erroneous and mistaken
belief that said representations were and are true.
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Par. 12. The aforesaid acts and practices of respondents, as herein
alleged, including the dissemination of the aforesaid false advertise-
ments, were and are all to the prejudice and injury of the public and of
respondents’ competitors, and constituted, and now constitute, unfair
methods of competition in or affecting commerce, and unfair or
deceptive acts or practices in or affecting commerce, in violation of
Sections 5 and 12 of the Federal Trade Commission Act.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the bureau proposed to present to
the Commission for its consideration and which, if issued by the
Commission, would. charge respondents with violations of the Federal
Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of such agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission’s rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdietional find-
ings, and enters the following order:

1. Respondent AHC Pharmacal, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Florida with its office and principal place of business located
at 1609 N.W. 14th St., Miami, Florida.

2. Respondent James E. Fulton, M.D. is an individual and corporate
officer of AHC Pharmacal, Inc. and maintains an office at 1609 N.W.
14th St., Miami, Florida.

3. The Federal Trade Commission has jurisdiction of the subject
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matter of this proceeding and of the respondents, and the proceeding is
in the public interest.

ORDER

I

It is ordered, That respondents AHC Pharmacal, Inc., a corporation,
and James E. Fulton, individually and as a corporate officer, their
successors and assigns, either jointly or individually, and the corporate
respondent’s officers, agents, representatives, and employees, directly
or through any corporation, division or other device, in connection with
the advertising, offering for sale, sale or distribution of all products do
forthwith cease and desist from:

A. Disseminating or causing the dissemination of any advertise-
ments by means of the United States mail or by any means in or
affecting commerce, as “commerce” is defined in the Federal Trade
Commission Act, which directly or indirectly:

1. Represents that use of a product variously known as AHC Gel,
AHC Pharmacal’s benzoyl peroxide gel medication and b.p. gel
medication (hereinafter “AHC Gel”) either alone or as part of “Dr.
Fulton’s Acne Control Regimen” (hereinafter “the Acne Control
Regimen”) or any other acne product or regimen will cure acne or any
skin condition associated with acne. '

2. Misrepresents the extent to which any product has been tested
or the results of any such test(s).

B. Disseminating or causing the dissemination of any advertise-
ment by means of the United States mail or by any means in or
affecting commerce, as ‘“‘commerce” is defined in the Federal Trade
Commission Act, which directly or indirectly:

1. Represents that use of “AHC Gel”, either alone or as part of “the
Acne Control Regimen”, or use of any other acne product or regimen
by persons with acne, will result in skin free of pimples, blackheads,
whiteheads, other acne blemishes, or scarring;

2. Represents that “AHC Gel”, either alone or as part of “the Acne
Control Regimen”, or any other acne product or regimen, is superior to
other over-the-counter acne preparations for the treatment of acne,
including but not limited to other benzoyl peroxide products,

unless, at the time of each dissemination of such representation(s)
respondents possess and rely upon competent and reliable scientific or
medical evidence as a reasonable basis for such representation(s).
“Competent and reliable scientific or medical evidence” shall be
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defined as evidence in the form of at least two well-controlled double="~
blind clinical studies which are conducted by different persons,
independently of each other. Such persons shall be dermatologists who
are qualified by scientific training and experience to treat acne and
conduct the aforementioned studies.

C. Disseminating of causing the dissemination of any advertise-
ment by means of the United States mail or by any means in or
affecting commerce, “commerce” is defined in the Federal Trade
Commission Act, which directly or indirectly makes representations
referring or relating to the performance or efficacy of any product or
refers or relates to any characteristic, property or result of the use of
any product, unless, at the time of each dissemination of such
representation(s) respondents possess and rely upon a reasonable basis
for such representation(s).

II

It is further ordered, That within sixty (60) days of the acceptance of
this order, respondents shall cease and desist from disseminating or
causing the dissemination of advertisements for “AHC Gel”, “the Acne
Control Regimen”, and/or any other acne product or regimen, unless
respondents first disseminate corrective advertisements for the Acne
Control Regimen (including AHC Gel) in Sunday newspaper supple-
ments and on radio.

A.  All such Sunday newspaper supplement corrective advertise-
ments shall clearly and conspicuously disclose, in the headline with
boldface type no smaller than 48 points (one-half inch) in height, that
“no product can cure acne.” Nothing in the headline, or any part of the
advertisement, shall in any way obscure or contradict the clear
meaning of the disclosure. Furthermore, no language in said advertise-
ment shall appear in a type size equal to or larger than the headline
type size.

Said Sunday newspaper supplement corrective advertisements shall
be disseminated in the following cities: Boston, MA; Atlanta, GA;
Cleveland, OH; Philadelphia, PA; Pittsburgh, PA; and San Francisco,
CA. Respondents may substitute cities of reasonable demographic and
geographic similarity, provided that said cities are substituted on a
one-for-one basis. Said corrective advertisements shall be run at least
one full-page advertisement per month for a time period of three
consecutive months, provided that said advertisements shall not be
disseminated during the months of June, July, or August.
~ Respondents may elect to run two half-page corrective advertise-

ments in the place of each and every full-page corrective advertise-
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ment to satisfy their corrective advertising obligations under this part
of the order. Provided, however, that all such corrective advertisements
must be run in different weekly issues of the aforementioned
newspaper supplements for any given locale, and other requirements
of this order (e.g., headline type size, dissemination schedule, etc.) are
fully complied with. : : )

B. All corrective advertisements which are required for dissemina-
tion by radio shall be at least thirty seconds in duration and shall begin
with the unobscured announcement that “no product can cure acne.”
Nothing else in the advertisement shall in any way obscure or
- contradict the clear meaning of this statement. Said radio corrective
advertisements shall be disseminated as non-consecutive spots over
major radio stations (as defined below) in the following urban areas:
Chicago, IL; Los Angeles, CA; Miami, FL. Said radio corrective
advertisements shall be disseminated at least twice each month during
the same three months as the Sunday newspaper supplement correc-
tive advertisements, referred to in ITA, are disseminated.

For purposes of this order a “major radio station” shall be defined as
a radio station which (a) has a broadcast power of at least 6,000 watts
horizontal and 6,000 watts vertical, and (b) is described in its own
promotional materials as being targeted at teenagers or young adult
audiences and/or primarily playing rock, disco or contemporary hit
music. '

C. The obligation to run corrective advertisements shall not in any
way alleviate other order obligations. Furthermore, such advertise-
ments shall not represent, directly or indirectly, that the Federal Trade
Commission approves, recommends or in any manner endorses the
advertised product or product’s advertising.

ITI

It is further ordered, That respondents shall forthwith distribute a
copy of this order to each of their operating divisions.
It is further ordered, That each respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
‘respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of this order.

It is further ordered, That such respondent shall, within sixty (60)
days after this order becomes final, and annually thereafter for three
(3) years, file with the Commission a report, in writing, signed by
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respondent, setting forth in detail the manner and form of 1ts
compliance with this order.

It is further ordered, That each respondent shall maintain files and
records of all substantiation related to the requirements of Parts IB
and IC of this order for a period of three (8) years after the
dissemination of any advertisement which relates to that portion of the
order. Additionally, such materials shall be made available to the
Federal Trade Commission or its staff within fifteen (15) days of a
written request for such materials.

324971 O—81——35: QL3
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IN THE MATTER OF
ELI LILLY AND COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT

-

Docket C-3021. Complaint, April 29, 1980 — Decision, April 29, 1980

This consent order requires, among other things, an Indianapolis, Indiana manufac-
turer and seller of pharmaceuticals and other chemical substances, to cease
engaging in several anticompetitive practices involving the United States

_finished insulin industry. Additionally the order requires Eli Lilly and Co. to
grant certain licenses covering its existing and future insulin-related technology
to existing and prospective competitors.

Appearances
For the Commission: William C. Holmes.

For the respondent: Charles E. Buffon, Covington & Burling,
Washington, D.C. ’

COMPLAINT

The Federal Trade Commission, having reason to believe that Eli
Lilly and Company, hereinafter referred to as “Lilly” or “respondent”,
has violated Section 5 of the Federal Trade Commission Act, as
amended, (15 U.S.C. 45), and Section 7 of the Clayton Act, as amended,
(15 U.S.C. 18), and that a proceeding in respect thereof would be in the
public interest, hereby issues this complaint, stating its charges as
follows:

I. RESPONDENT

ParaGrapH 1. Lilly is a corporation organized and existing under
and by virtue of the laws of the State of Indiana, with its principal
executive offices located at 807 East McCarty St., Indianapolis,
Indiana.

Par. 2. Lilly’s principal business is the manufacture and sale of
chemical compounds and substances for use by or on living organisms
— human, plant and animal. This business accounted for approximate-
ly 89% of the consolidated net sales of Lilly and its subsidiaries during
the years 1972 through 1976.

Par. 3. In 1976, Lilly’s consolidated net sales were approximately
$1.34 billion, consolidated net income after taxes was approximately
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$200 million, and consolidated total assets were- approximately $1.58
billion. Sales of pharmaceuticals accounted for approximately $761
million of Lilly’s consolidated net sales in 1976. :

II. NATURE OF TRADE AND COMMERCE

A. Relevant Market

PAR. 4. The relevant geographic market involved in this complaint is
the United States as a whole. )

PARr. 5. The relevant product market involved in this complaint is
finished insulin. '

PAr. 6. Finished insulin is a drug used by approximately 1,600,000
diabetics within the United States in the treatment of diabetes
mellitus, commonly known as diabetes. For those diabetics who are
insulin-dependent, finished insulin is the only method of treatment.

PAR. 7. The market for finished insulin has been and is expanding
rapidly. In 1970, total industry sales of finished insulin within the
United States were approximately $26 million. By 1976, industry sales
had expanded to approximately $57 million, representing an increase
of more than 119% between 1970 and 1976.

Par. 8. The market for finished insulin within the United States is
dominated by Lilly. Only two firms, including Lilly, account for 100%
of total industry sales. Lilly alone accounted for more than 85% of tota
industry sales during the period from 1970 through 1976. '

B. Industry Information

PARr. 9. A vital raw material in the production of finished insulin is
‘animal pancreas glands, derived as by-products from meat slaughter-
houses. Unrefined insulin and other materials are extracted from these
glands in a form called “insulin salt cake.” Insulin salt cake is then
purified into a precipitate referred to as “insulin crystals.” Insulin
crystals are combined with other substances to produce finished
insulin.

Par. 10. Lilly is the only firm in the United States finished insulin
industry that is fully integrated. Lilly purchases animal pancreas
glands, extracts raw insulin from the glands in the form of insulin salt
cake, refines the salt cake into insulin crystals, produces finished
insulin from the crystals, and markets the finished insulin to hospitals
and pharmacies throughout the United States for use by diabetics.

Par. 11. Lilly purchases its requirements of animal pancreas glands
from United States meat slaughterhouses either directly or through
“collectors” or “brokers.” “Collectors” are firms that purchase glands
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from the slaughterhouses for their own accounts, trim and freeze the
glands, and then sell them to manufacturers, either directly or through
brokers. “Brokers,” in contrast, are firms that simply arrange for the
purchase and/or sale of the glands at a commission.

II1. JURISDICTION

PAR. 12. At all times relevant to this complaint, Lilly has purchased
and offered to purchase animal pancreas glands from meat slaughter-
houses, collectors and brokers located throughout the United States,
and has sold, shipped and promoted its finished insulin products to
customers located throughout the United States. Lilly has thereby
engaged in or affected commerce as “commerce” is defined in the
Federal Trade Commission Act, as amended, 15 U.S.C. 44. Except to
the extent that competition has been hindered, restrained or frustrated
by the acts and practices alleged below in this complaint, Lilly has been
and is in competition with other firms in the purchase of pancreas
glands within the United States and in the sale and distribution of
finished insulin within the United States.

A. Count 1

Par. 18. Lilly has monopoly power within the relevant market.

Par. 14. Lilly has since at least 1952 directly and indirectly engaged
in acts, practices and methods of competition that, individually or
collectively, have willfully maintained its monopoly power within the
relevant market and that have given it the power to inhibit, frustrate
and restrain actual and potential competition within the relevant
market.

Examples of such acts, practices and methods of competition include,
but are not limited to, the following:

(a) Lilly has conspired with other domestic and foreign companies,
including certain collectors, brokers, and other manufacturers of
insulin, to:

(1) Allocate and control the meat slaughterhouses at which pancreas
glands are collected within the United States; .

(2) Allocate and control the distribution of pancreas glands collected
within the United States; :

(3) Suppress potential competition in the ecollection of pancreas
glands within the United States through such acts, practices and
methods of competition as:



MLl LILLI ANU LU, - 541

538 Comiplaint

(i) A concerted refusal to deal with collectors and brokers not privy
to the conspiracy (hereinafter “disfavored collectors and brokers”);

(i) The inducement of refusals to deal with disfavored collectors and
brokers by their customers and suppliers;

(b) Lilly has acquired exclusive licenses within the United States to
certain key patents in the production of insulin products, including in
particular a. 1952 exclusive patent license from Novo Industri A/S, a
Danish insulin producer (“Novo”), that expressly precluded other
insulin manufacturers from entering the United States finished-insulin
market with certain key insulin products.

PaR. 15. The aforesaid acts, practices and methods of competition by
Lilly have had, among others, the following effects: '

(a) The discouragement of potential entry into the United States
finished insulin market, including, in particular, potential entry by:

(1) The insulin manufacturers privy to the aforementioned conspira-
cy affecting the collection and distribution of pancreas glands within
the United States;

(2) The insulin manufacturers affected by the aforementioned
exclusive patent licenses;

(3) Novo Industri A/S;

(b) The creation and maintenance of barriers to competition in the
United States finished insulin market through:

(1) Control of the pancreas glands needed to produce finished insulin
within the United States;

(2) Control of key patents significant to effective competition within
the United States finished insulin market.

Par. 16. The aforesaid acts, practices and methods of competition
constituted and still constitute unfair methods of competition and
unfair acts or practices in or affecting commerce in violation of Section
5 of the Federal Trade Commission Act, as amended, 15 U.S.C. 45.

B. Count 11

PAR. 17. Lilly has since at least 1952 acquired patent rights under
exclusive patent licenses where the effect has been to tend to
substantially lessen competition, or to tend to create a monopoly,
within the relevant market.

An example of such acquisitions includes, but is not limited to, the 1952
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exclusive patent license from Novo Industri A/S referred to in
Paragraph Fourteen (b), above.

PAR. 18. The aforesaid acquisitions by Lilly have had, among others,
the following effects:

(a) The discouragement of potential entry into the United States
finished insulin market, including, in particular, entry by: .

(1) The insulin manufacturers affected by the aforementioned
exclusive patent licenses;
(2) Novo Industri A/S;

(b) The creation and maintenance of barriers to competition in the
United States finished insulin market through control of key patents.

PAR. 19. The aforesaid acquisitions by Lilly constituted and still

constitute violations of Section 7 of the Clayton Act, as amended, 15

" U.8.C. 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 45.

DEecisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regional Office
proposed-to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondent with violation of
the Federal Trade Commission Act and the Clayton Act; and

The respondent, its attorney, and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of sixty (60) days, and having duly considered the comments
filed thereafter by interested persons pursuant to Section 2.34, now in
further conformity with the procedure prescribed in Section 2.34 of its
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Rules, the Commission hereby issues its complaint, makes the following
jurisdictional findings, and enters the following order: ,

1. Respondent Eli Lilly and Company is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Indiana, with its principal executive offices located at 307
East McCarty St., Indianapolis, Indiana.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceedmg is
in the public interest.

ORDER
1

DEFINITIONS
It is ordered, That the following definitions shall apply in this order:

1. “Lilly” means respondent Eli Lilly and Company, its subsidiaries,
and its successors and assigns. :

2. “Animal Insulin Products” means insulin extracted from animal
pancreas glands, including any and all stages of production (insulin salt
cake, insulin crystals and/or finished insulin).

3. “Other Insulin Products” means insulin produced by chemical
synthesis, by microbes genetically manipulated using recombinant
DNA techniques, or by any other methods other than extraction from
animal pancreas glands.

4. “Existing Patents” means:

(a) United States and foreign patents owned by Lilly, or with respect
to which Lilly has the power to grant licenses or sub-licenses, as of the
date that the agreement containing this order is signed by Lilly, and

(b) Applications for United States and foreign patents, and any
patents which may issue on any such applications, which applications
are owned by Lilly, or with respect to which Lilly has the power to
grant licenses or sub-licenses, as of the date that the agreement
containing this order is signed by Lilly.

5. “Existing Know-How” means technical information, processes
and procedures, whether patented or unpatented, which are used by
Lilly in commercial production of Animal Insulin Products within the
United States as of the date that the agreement containing this order
is signed by Lilly. Lilly’s obligation to make certain of such know-how
available to licensees pursuant to this order may be met by (a)
providing such licensees with a written description of the licensed
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owned or controlled by a business entity that is not a United States
citizen. -

12. “United States” means the United States of America, its
territories and possessions, and the Commonwealth of Puerto Rico.

13. “The date that the agreement containing this order is signed by
Lilly” means and is: May 30, 1979.

11 | -

PRACTICES PROHIBITED

It is further ordered, That Lilly, and its directors, officers, agents,
representatives and employees, directly or indirectly, or through any
corporation, subsidiary, division or other device:

A. In connection with the purchase or sale of animal pancreas
-glands used in the manufacture of Animal Insulin Products:

(1) Shall not participate in any agreement or conspiracy with any
manufacturer of any Animal Insulin Products or any buyer, broker or
collector of animal pancreas glands to allocate or control the meat
slaughterhouses within the United States from which animal pancreas
glands are or will be obtained.

(2) Shall not participate in any agreement or conspiracy with any
manufacturer of any Animal Insulin Products or any buyer, broker or
collector of animal pancreas glands to allocate or divide animal
pancreas glands obtained from meat slaughterhouses within the
United States. '

(8) Shall not participate in any agreement or conspiracy with any
manufacturer of any Animal Insulin Products or any buyer, broker or
collector of animal pancreas glands to suppress or limit actual or
potential competition in the purchase or sale of animal pancreas glands
obtained from meat slaughterhouses within the United States by (a)
refusing to deal with any buyer, broker or collector of animal pancreas
glands collected within the United States, or (b) inducing any
manufacturer of any Animal Insulin Products, any buyer, broker or
collector of animal pancreas glands or any meat slaughterhouses
located within the United States, to refuse to deal with any buyer,
broker or collector of animal pancreas glands collected within the
United States. ' ;

(4) Provided that nothing contained in Subparagraphs (1), (2), and (3)
above shall be construed to prevent Lilly (a) from making purchases of
animal pancreas glands in the ordinary course of business from meat
slaughterhouses, collectors, brokers and other sellers of such glands
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books and records of the licensee by an independent auditor, or other
person acceptable to both Lilly and the licensee, who shall report to
Lilly only the amount of the royalty due and payable and no other
information. ‘

(7) May require the licensee to hold know-how received pursuant to
the license confidential so long as such know-how is not otherwise in
the public domain and not to communicate such know-how to anyone
other than such governmental authorities as may be necessary to
permit the licensee to produce and market Animal or Other Insulin
Products under the license.

(8) May make reasonable provision for cancellation of the license
upon the licensee’s failure to comply with the terms of the license.

(9) May contain provisions that require the licensee to grant Lilly, at
a reasonable royalty, a reciprocal cross-license on a non-exclusive basis
with respect to any part or all, as Lilly may request, rights under
United States patents issued and know-how reduced to practice
(including any United States patents which may issue on such know-
how), that pertain to Animal or Other Insulin Products, that are
acquired by the licensee from persons, research groups or companies
other than the licensee and the licensee’s employees after the date that
the agreement containing this order is signed by Lilly, and that the
licensee has the legal capacity to license or sub-license as of the date of
its application to Lilly for a license under this Paragraph IV.B.

(10) Provided that if Lilly disputes the “bona fide” nature of the
applicant’s stated intention to engage under the requested license in
the production and sale of Animal or Other Insulin Products exclusive-
ly within the United States, Lilly shall follow the procedure for
settling such disputes set forth in Subparagraph I11.A.(6) above.

C. Upon written application, made within five (5) years after the
date that the agreement containing this order is signed by Lilly, Lilly
shall grant to any Domestic Company that states in its application its
bona fide intention to engage in the production of any Animal or Other

" Insulin Products within the United States for sale exclusively within
the United States, a non-exclusive license to produce and sell Animal
or Other Insulin Products under any part or all, as the applicant may
request, of the following: Future Patents, and Patents Issuing .on
Future Applications, covering innovations developed by Lilly or Lilly
employees as of the date of such application for a license, that pertain
to the Animal or Other Insulin Products that the applicant states that
it intends to produce, and that Lilly has the legal capacity to license as
of the date of such application for a license. Each such license granted
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pursuant to this Paragraph IV.C shall contain no time limitation or
other restriction or limitation whatsoever, except that such license:

(1) May limit the production and sale of Animal or Other Insulin
Products produced using such licensed patents to production within the
United States for sale exclusively within the United States.

(2) May be nontransferable.

. (8) May require the licensee to pay reasonable expenses actually
mcurred by Lilly in administering the license.

(4) May require the licensee to pay a reasonable royalty for such
licensed patents. Upon receipt of a written application for a license
pursuant to this Paragraph IV.C, Lilly shall advise the applicant, in
writing within thirty (30) days, of the royalty it deems reasonable for
the patents applied for, and, with respect to patents not yet issued,
Lilly shall so advise the applicant within thirty (30) days of issue. If the

applicant and Lilly are unable to agree upon what constitutes a

reasonable royalty within ninety (90) days thereafter, the applicant

may, at its election, submit the issue of the royalty for settlement by

arbitration, which arbitration shall be conducted by and in accordance
with the rules then effective of the American Arbitration Association.

(5) May make reasonable provision for periodic inspection of the
books and records of the licensee by an independent auditor, or other
person _acceptable to both Lilly and the licensee, who shall report to
Lilly only the amount of the royalty due and payable and no other
information.

(6) May make reasonable provision for cancellation of the license
upon the licensee’s failure to comply with the terms of the license.

(7) May contain provisions that require the licensee to grant Lilly, at
a reasonable royalty, a reciprocal cross-license on a non-exclusive basis
with respect to any part or all, as Lilly may request, rights under
United States patents and United States patents which may issue on
United States patent applications, that issue on patent applications
filed after the date that the agreement containing this order is signed
by Lilly, that pertain to Animal or Other Insulin Products, that cover
innovations developed by the licensee or the licensee’s employees, and
that the licensee has the legal capacity to license as of the date of its
application to Lilly for a license under this Paragraph IV.C.

(8) Provided that if Lilly disputes the “bona fide” nature of the
applicant’s stated intention to engage under the requested license in
the production and sale of Animal or Other Insulin Products exclusive-
ly within the United States, Lilly shall follow the procedure for
settling such disputes set forth in Subparagraph II1.A.(6) above.
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V.

REPORTING PROVISIONS
It is further ordered, That:

A.  Within one hundred eighty (180) days of the effective date of
this order, Lilly shall submit in writing to the Federal Trade
Commission a report setting forth in detail the manner and form in
which it has complied with this order.

B. For a period of five (5) years after the effective date of this
order, Lilly shall submit in writing to the Federal Trade Commission a
report concerning each instance in which a license is granted pursuant
to this order, which report shall identify the licensee and set forth in
detail all terms of the license. Such report shall be made within thirty
(30) days after the granting of the license.

C. For a period of five (5) years after the effective date of this
order, Lilly shall submit in writing to the Federal Trade Commission a
report concerning each instance in which a license made pursuant to
this order is cancelled, or in which a request for a license under this
order is refused.for reasons other than a dispute under Subparagraphs
IT1.A.(6), III.B.(8), IV.B.(10) or IV.C.(8) concerning the applicant’s
“bona fide intention”, which report shall set forth in detail the reasons
for such cancellation or refusal. Such report shall be made within
thirty (30) days after such cancellation or refusal.

D. Lilly shall notify the Federal Trade Commission at least thirty
(30) days prior to any proposed change in Lilly which may affect
compliance obligations arising out of this order, such as dissolution,
assignment or sale resulting in the emergence of a successor corpora-
tion, the creation or dissolution of subsidiaries, or any other such
change. '

E. Lilly shall forthwith distribute a copy of this order to each of its
operating divisions concerned with the purchase or sale of animal
pancreas glands or with the licensing of patents or know-how.
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IN THE MATTEli oﬁ
HERBERT R. GIBSON, SR., ET AL.

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION
OF SEC. 2 OF THE CLAYTON ACT AND THE FEDERAL TRADE
COMMISSION ACT

Docket 9016. Complaint, Feb. 25, 1975*—Final Order, April 30, 1980

This order requires, among other things, a Dallas, Texas retailer of sundry items, to
cease coercing, intimidating, boycotting or taking other action against suppliers
because they do not appear in the Gibson Trade Shows; further, the order
prohibits certain Gibson officials and corporations from receiving brokerage
commissions from a supplier while acting as a buyer for Gibson retail stores.

Appearances

For the Commission: Andre Trawick, Jr., Robert G. Boomer, J.B.
Brookshire and Juliam V. Buenger.

For the respondents: Bardwell D. Odum, Dallas, Tex., John M.
Gillis, Gillis, Rogers & Taylor, Dallas, Tex., Robert E. Rader, Jr.,
McCarty & Wilson, Ennis, Tex. and Robert W. Steele and J. Wallace
Adair, Howrey & Simon, Washington, D.C.

IntTIAL DECISION BY THEODOR P. vON BRAND, ADMINISTRATIVE LAW
JUDGE ‘

FEBRUARY 26, 1979
PRELIMINARY STATEMENT

[2]The complaint charges that the individual or “Gibson family”
respondents, Herbert R. Gibson, Sr., Herbert R. Gibson, Jr., Gerald
Gibson and Belva Gibson, and the “Gibson corporate respondents,”
Gibsons Inc., Gibson Discount Centers, Inc., Ideal Travel Agency, Inc.,
Gibson Warehouse, Inc. and Gibson Products Co., Inc., have violated
Section 5 of the Federal Trade Commission Act and Section 2(c) of the
Clayton Act as amended by the Robinson-Patman Act.

The charges against Al Cohen Associates, Inc., Progressive Broker-
age, Inc. and Barshell Inc.! are confined to allegations that these
respondents violated Section 2(c) of the Robinson-Patman Act.

The complaint alleges that the Gibson family respondents have been
"« Reported in 87 F.T-C. 1389 s to all parties. '

! The Commission, by order dated June 17, 1976, accepted a consent settlement negotiated with respondents
Progressive Brokerage, Inc. and Barshell, Inc.

324-971 O—81——36: QL3
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engaged in the operation and control of a number of retail stores
referred to in the complaint as “Gibson family-owned stores.” Such
stores, it is alleged, resell sundry types of products to the consuming
publie, including, but not limited to, soft goods, beauty aids, health
supplies, automotive supplies, housewares, toys and hardware. The
complaint further alleges that individual respondent Herbert R.
Gibson, Sr. doing business as “Gibson Products Company” and “The
Gibson Trade Show,” together with or acting through respondent
Gibson Products Co., Inc., sells or grants license or franchise agree-
ments permitting individuals or corporations to use various Gibson
trademarks, service marks and trade names, such as “Gibsons,”
“Gibsons Products Company,” or “Gibson Discount Centers,” in the
operation of retail stores (“Gibson franchised stores”). It is further
alleged that respondent Herbert R. Gibson, Sr., together with or acting
through respondent Gibson Products Co., Inc., conducts trade shows
for or attended by the various Gibson family or franchised stores.

The Section 5 charges against the Gibson family and corporate
‘respondents are in two counts.

Count I alleges that, acting individually or in concert, the Gibson
family and corporate respondents, in connection with the operation of
the trade shows, have knowingly induced and received or received
payments from suppliers as compensation or in consideration for
services or facilities furnished by or through said respondents in
connection with said respondents offering for sale, selling, soliciting,
handling or arranging for the sale of products to Gibson family-owned
stores and the Gibson franchise stores or resale thereof. [3]

Count I charges that the Gibson family and corporate respondents
induced from most of their suppliers one or more of the following
payments or considerations:

1. Payment for booth rentals;

2. Payment for services in connection with booth rental, including,
but not limited to, electrical contracts or services and furnishings;

3. Payment for advertising in a booklet or a tabloid which was
circulated among persons attending the Gibson Trade Show;

4. Special trade show prices on one or more of the suppliers’
products offered for sale at the Gibson Trade Show; ‘

5. Provision of personnel to prepare and attend the booth through-
out the time the Gibson Trade Show was open;

6. Special billing terms on sales made at the Gibson Trade Show;
and,

7. Special allowances on all sales made at the Gibson Trade Show
calculated from a predetermined percentage of all such sales.
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The complaint also alleges thaf respotidents, pursuant to the
operation of the trade show, have knowingly induced and received or
received from suppliers the furnishing of services or facilities in
connection with the selling, offering for sale, soliciting, handling, or
arranging for the sale of products sold to Gibson family-owned stores
and Gibson franchised stores or the resale thereof.

Count I charges that many suppliers participating in the Gibson

" Trade Show did not offer or otherwise make available to all of their

customers competing with respondents in the sale and distribution of
their respective products such payments, allowances, services, facilities
or other things of value on proportionally equal terms. According to
Count I, the Gibson family and corporate respondents knew or should
have known that such payments or services were not offered or
otherwise made available on proportionally equal terms to all other
customers of such suppliers who competed with respondents. [4]

Count I, in short, alleges that respondents have induced and received
or recelved promotional payments or services contrary to the policy of
Sections 2(d) and 2(e) of the Robinson-Patman Act.

Count II of the complaint alleges that the Gibson family and
corporate respondents, pursuant to combination, agreement, under-
standing or conspiracy with all or some of the Gibson family-owned
stores and Gibson franchise stores, pursued a course of conduct
eliminating or boycotting suppliers who did not grant all or some of the
special allowances during or incident to the Gibson Trade Show as set
forth in Count I of the complaint.

Count III charges that the Gibson family and corporate respondents
have utilized the services of various manufacturers’ representatives
and brokers, such as respondents Progressive Brokerage, Inc., Barshell
Inc. and Al Cohen Associates, Inc., who performed services for Gibson
family respondents and corporate respondents by: ‘

1. Furnishing information concerning market conditions;
‘2. Maintaining contact with various sellers;
3. Inspecting and selecting specified qualities and quantities of
sundry products; and,
4. Negotiating purchases of said products.

These services, the complaint alleges, were performed by such
manufacturers’ representatives or brokers as agents or representatives
of the Gibson respondents and under their direct or indirect control.
Count III charges the Gibson respondents with accepting or receiving,
and the broker respondents with paying or g‘ranting, commissions,
brokerage or other compensation, in lieu thereof, in violation of Sectlon
2(c) of the Robinson-Patman Act.
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After extensive hearings, the record closed on November 10, 1978.

This matter is now before the undersigned for decision based on the
allegations of the complaint, the answers, the evidence of record and
the proposed findings of fact, conclusions and briefs filed by the
parties. All proposed findings of fact, conclusions and arguments not
specifically found or accepted herein are rejected. The undersigned,
having [5]considered the entire record and the contentions of the
parties, makes the following findings of fact and conclusions, and
issues the orders set out herein.

FiNDINGS OF Fact

I. Respondents’ Identity, Organizétion, Structure, and Business
A. Identity of Respondents and Their Related Businesses

1. Respondent H.R. Gibson, Sr. (Gibson, Sr.) is an individual who, in
the period 1969 to November 1, 1972, operated and had a financial
interest in retail stores operating under various trade names such as
Gibson Discount Centers (Findings 5, 6).

The first Gibson Discount Center was founded by H.R. Gibson, Sr.
and his wife Belva Gibson in Abilene, Texas in 1958 (CX 1329 Store
Directory January-December'1973; Gibson, Sr. 5175).

2. The Gibson Discount Centers are retail discount stores selling to
the general public (Moland 3543). Gibson Discount Centers, in the
period 1969 to 1975, generally sold hard and soft goods, including
beauty aids, health supplies, automotive supplies, housewares, toys and
hardware (Gerald Gibson 4941-42).

3. Concurrently, in the period 1969 to November 1, 1972, Gibson, Sr.
operated the Gibson Trade Show and licensed various franchisees to
use Gibson trade names in their operation of retail stores (Gerald
Gibson 4885; Findings 4, 25, 44).

4. Gibson, Sr., in the period 1969 to October 31, 1972, did business
under the trade or “d/b/a” name of Gibson Products Company (Gerald
Gibson 4784,-4856). He used the Gibson Products Company trade name .
while doing business in his individual capacity in conducting the trade
show and licensing others to utilize Gibson trade names in their retail
store operations (CX 1059, 1061, 1063, 1065, 1069, 1071, 1040A-C;
Gerald Gibson 4784, 4856; Gibson, Sr. 7222).. ,

5. Gibson, Sr. and his wife, respondent Belva Gibson, in the period
1969 to October 31, 1972, were majority stockholders in the following
corporations owning and operating retail discount stores under the
Gibson name (Gibson, Sr. 5299; Stipulation April 13, 1978):
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Gibson Products Company, Inc.
Gibson Products of Abilene
Gibson Products Co., Inc.

Gibson Products of Big Spring [6]
Gibson Products Co., Inc. of Lubbock

Gibson Products Co., Inc. (a Wyoming corporation)
Gibson’s Discount Centers, Inc.2

In the period 1969 through October 31, 1972, H.R. Gibson, Sr: and
Belva Gibson also had a minority interest in certain other corporations
operating retail stores under the Gibson name (Gibson, Sr. 5567-68).
They had a minority interest in the stores at Shreveport, Louisiana,
Bruton Terrace in Dallas, Texas, Hobbs, New Mexico and some other
locations (Gibson, Sr. 5568).

6. Gibson, Sr. hired the store managers of those stores in which he
“had a majority interest. His overriding concern was with their overall
profitability (Gibson, Sr. 5219-20, 5583), as is evident in the following
statement: “My main thing that I watched for all the time is to see
that the store was making money” (Tr. 5583). Although day to day
operating decisions were left to the store managers, Gibson, Sr. was
actively involved in the operation of these stores. As he stated:

The policy decisions that I made was pertaining to the fmanclal affairs of the store.
What I wanted was a store that would make money.

They would furnish me with the financial statements of the store. Anytime they
didn’t make money, I had to do something about it. Might get a new manager I would try
to get the store to making money. That was my policy decisions (Tr. 5573).

7. Respondent Gerald Gibson is the son of H.R. Gibson, Sr. In the
period 1969 to 1972, he owned Gibson Products Company of Paris, Inc.,

Gibson Products Company of Shreveport, Inc. and Gibson Products ,

Company of Bruton Terrace, Inc., as well as a minority interest in
Gibson Products Company of Garland, Inc., Gibson Products Company
of Puebio, Inc. and Gibson Products Company of Temple, Inc. These
corporations operated retail stores at the locations indicated (Gerald
Gibson 4844-45; Tr. 5050-51). [7]

Gerald Gibson, in the same period, also had an advertising business

2 During the period 1969 to November 1, 1972, H.R. Gibson, Sr. and Belva Gibson (individually and/or collectively)
owned in excess of 50% of the stock of the above corporations using the Gibson name. And, during the period 1971 to
November 1, 1972, Gibson’s Discount Centers, Inc. owned all of H.R. Gibson, Sr.'s and Belva Gibson’s shares in the
companies listed above.

.
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which he operated as a proprietorship or “d/b/a operation” under the
name G&G Advertising Agency3 (Gerald Gibson 4846-48).

8. Respondent H.R. Gibson, Jr. is the son of Gibson, Sr. In the
period 1969 to November 1, 1972, he was in the retail business and
owned the majority of the stock in corporations operating retail stores
under the trade name of Gibson’s Discount Centers in Hutchinson,
Kansas and San Antonio, Texas. In the same period, he owned some
stock in corporations operating Gibson retail stores in Pueblo, Colora-
do, Richardson, Texas, Temple, Texas, Bruton Road in Dallas, Texas, as
well as Plano and Fort Worth, Texas (H.R. Gibson, Jr. 5626, 5677, 5678
5679).

-9. As a general rule, with some exceptions, the Gibson stores are
separately incorporated (Gerald Gibson 5076). The corporate name of
such corporations is frequently “Gibson Products Company” with the
town where the store is located included in the corporate name, eg.,
“Gibson Products Co., Inc. of Lubbock” (Gerald Gibson 4799; JR 20 pp.
4-5; Stipulation April 13, 1978).

10. In 1971, the Gibson stores owned by Gibson, Sr his sons and
other Gibson franchisees collectively did approximately $1.6 billion of
business (Gibson, Sr. 5529).

11. The stock of the corporate respondents and certain other
corporations engaged in retailing was closely held, in the period 1969 to
October 31, 1972, by members of the Gibson family. Control over the
respondent corporations and some of the retail corporations resided
primarily in those members of the Gibson family who are individual
respondents herein.

12. In the period 1969 to October 31, 1972, there was extensive
overlap in the directors and officers of the corporate respondents, as
well as certain other corporations which operated Gibson retail stores.
The overlap resulted from the offices held by the individual respon-
dents:4 [8]

3 Various Gibson stores, in the period 1969 to 1973, used the services of G&G Advertising. This was true of the
majority of the Gibson stores in Texas (Gerald Gibson 4847-48). Gerald Gibson and his brother, H.R. Gibson, Jr., as one
part of G&G's business, also prepared a tabloid (Gerald Gibson 4849). G&G Advertising stopped doing business about
1974 (Gerald Gibson 4848).

4 The chart is prepared from Appendix A.



55Y

OLRDLKL K. ULBSUN, SK., KL AL,

cision

Initial De

563

x x x TL6T
x x x TL6T 819321330
x x x TL6T
x x x TL6T
b 4 X X 2961 810303x%Q
U0SqI9 PRI *1r Yuosqyd ‘¥‘H UOSQTH BAT3Yg *1g "uosqIn "¥'H 183)
: i *ONI "3SNOHTEVA NOSEID
x x SL6T
x x 9L6T
x x €L6T
x b 4 b 4 X ZL6T
b 4 b 4 x X TL6T 83132371330
x x SL6T
x x 9161
x x €L6T
x b 4 b 4 b 4 2L61
x x b 4 b 4 Hmmﬁ
x x X X 6961 81039931(
x x x 6961 ‘s8103vaodioduy
008q19 Pr¥1a] ~1r 'uosqrd ‘¥°H UOSQYY BAT3Y ‘1§ ‘uosqro ‘¥°H 1eax

*ONI "S¥3INID INNOLSIQ NOSEID



FEDERAL TRADE COMMISSION. DECISIONS

560 B
Initial Decision 95 F.T.C.
A 10EAL TRAVEL AGENCY, INC. 2 -
Year H.R. Cibson, Sr. Belva Cibson H.R. Cibeon, Jr. Cerald Cibsoa
Directors 1962:/ x
1970 x x
191 x x
1972 x x x
Officers 1970 3 x
1971 x x
1922 x x x
- i

*/ 1In the year 1962, the exhibhit listed H.R. Cibaeon as

vhether {t wae

Sr.

or Jr.

GIBSON PRODUCTS COMPANY

a director but did oot state

Year

H.R. Gibson, St,

Belva Gibson

H.R. Cibeon, Jr.

Gerald Cibsonm

Director

Ofticers

1970
1971
1972
1973

1970
1971
1972

x
x

GIBSON PRODUCTS COHPANY OF SAN ANTONIO, INC,

Year

H.,R. Clbeon, Sr.

Belva Gibson

H.R. Cibeson, Jr.

Cerald Cibsou

Directors

Officars

1970
1971
1972

1970
1971
1972

x
x
x

»

»
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GIBSOM PRODUCTS COMPANY INC. OF GARLAND "~ o .- I
Year [ A.R. Gi{bson, Sr. Belva Gibson | H.R. Gibson, Jr. Gevrald Cibson
Directora | 1971 x x x
p!lle.r- 1971 2 b 3 2
1972 x x =
GIBSOM PRODUCTS COMPANY INC. OF RICHARDSOM
T Year] H.R. Gibson, St, | Belva Cibson | H.R, Gibson, Jr, fCerald Gibs
Pirectors | 1970 x x
1971 x x
1972 x x
Dfficers 1970 3 x “
1971 x x -
1972 x x
GIASON PRODUCTS COMPANY OF SHREVEPORT, INC, R
Year| H.R. Gibaon, Sr. Belva Gibson | H.R. Gibsom, Jr. Cerald Cibsoa
blttctor- 1970 = x
1971 x x
1972 = x
‘Pfficers 1970 z x =
1971 d x x
1972 = x
GIBSON PRODUCTS COMPANY, INC. OF PLANO
Year | B.R. Cibeon, Sr. Belva Cibaon | H.X. Gibson, Jr. Gerald Gibson
birectors | 1971 =2/ = =/ =/
N .
ptficers 1971 =t/ =~ =2/ =

» Indicates that they were slacted at waetings on April 28 and October 26, 1971,

%/ Berbert k. Gibeon, Sr. vas elected on April 28, 1971,and Cerald Gibson vas slected
st the October 26, 1971 meering.
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[11]13. Respondent Gibson Products Company, Inc. is a Texas
corporation, formed on or about January 28, 1936 (CX 5). Its principal
place of business since 1975 has been Ft. Worth, Texas, where it
operates a retail discount center (Gerald Gibson 4695). Prior to 1975, its
principal place of business was 1228 E. Ledbetter St., Dallas, Texas,
" where it also operated a retail discount center (JR 12, Gerald Gibson
4695-96.5 See also Gibson, Sr. 5162, 5187, 5381). »

14. Respondent Idéal Travel Agency, Inc., formerly Gibson Travel
Service, Inc., is a Texas corporation, formed on or about April 23, 1962
(CX 3). .Idea]’s office was located at 519 Gibson St., Seagoville,vTexas
(Leverett 3790). In the period 1969 to November 1, 1972, Ideal operated
as a travel agency and worked with the Gibson Trade Show, often
collecting booth fees as the agent of H.R. Gibson, Sr. (H.R. Gibson, Jr.
5636-37, 5659-60; Gerald Gibson 4865-66). Ideal, in that period, also
received some show fees from suppliers participating in the Gibson
Trade Show (Gibson, Sr. 5193-94). It is now dissolved (H.R. Gibson, Jr.
5736-37; Gerald Gibson 4704).

15. Respondent Gibson Warehouse, Inc. is a Texas corporation,
formed on or about May 28, 1962 (CX 4). Its function was to warehouse
and resell merchandise. It is now dissolved (H.R. Gibson, Jr. 5637-38).

16. Respondent Gibson Discount Centers, Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Texas (CX 2). It was incorporated on or about October
6, 1969 (CX 2). The principal place of business of Gibson Discount
Centers, Inc. is 519 Gibson St., Seagoville, Texas (CX 44). Gibson
Discount Centers, Inc. originally functioned as a holding company to
hold the assets of H.R. Gibson, Sr. and Belva Gibson (Gerald Gibson
5119; Gibson, Jr. 5632). It was formed by Gibson, Sr. to get out of the
retail business (H.R. Gibson, Jr. 5626-28). It is currently a wholly—
owned subsidiary of Gibsons, Inc. (Finding 28).

17. Respondent Gibsons, Ine. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Texas. It was formed on or about October 25, 1972 (CX 1). Its principal
place of business is 519 Gibson St., Seagoville, Texas (Gerald Gibson
4690). Gerald and Herbert Gibson, Jr formed Gibsons, Inec. in order to
buy out their father’s retail business and to put the corporations and
interests owned by them together into one company (Gerald Glbson
5051-52; H.R. Gibson, Jr. 5680). [12]

18. Gibson Distributors, Inc. is a wholly-owned subsidiary of
Gibsons, Inc. It opened for business in 1975, and buys, sells and
warehouses merchandise (Findings 28, 35, 36, 55).

5 The Dallas store on Ledbetter Street was closed in 1973 or 1974 (Gerald Gibson 4696).
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19. Dixie Laboratories, Inc. conducts respondents’ maniifacturing
business, which includes the manufacture of health and beauty aids
(H.R. Gibson, Jr. 5692). Dixie Laboratories, which sold to Gibson and
non-Gibson stores, also sold private label goods under the Gibson brand
(Gerald Gibson 4871).

20. Rack Suppliers, Inc. is a Texas corporation engaged in the
business of purchasing and reselling phonograph records, tapes and
related products (Gibson, Sr. 5215). It is a wholly-owned subsidiary of
Gibsons, Ine. (H.R. Gibson, Jr. 5667).

21. Gibson Data Processing Service, which has its principal office
and business location at Seagoville, Texas (H.R. Gibson, Jr. 5724), is
now, and for some time past has been, engaged in performing
‘accounting functions for various Gibson retail stores (Gerald Gibson
4878).

22. Gibson Diseount Printing was located in the warehouse at
respondents’ Seagoville complex (Gerald Gibson 4876). In the period
1969 to 1974, it printed show sheets for Gibson, Sr.’s trade show (Gerald
Gibson 4877).

23. Gibson Development Corporation is now, and for some time
past has been, engaged in the business of a holding corporation for
various tracts of land (Gerald Gibson 4885; Gibson, Sr. 5215).

24. Respondent Al Cohen Associates, Inc. is a corporation engaged
in the business of providing sales representatlon to manufacturers
(Finding 425).

B. Divestiture of Retail Assets by H.R. Gibson, Sr. and Belva
Gibson to H.R. Gibson, Jr. and Gerald Gibson.

25. On November 1, 1972, H.R. Gibson, Jr. and Gerald Gibson
purchased all or most of Gibson, Sr.’s retail store holdings (H.R. Gibson,
Jr. 5644). The transfer of such assets to Gerald and H.R. Gibson, Jr.
was accomplished by a sale of Gibson Discount Centers, Inc.’s stock to
Gibsons, Inc. (H.R. Gibson, Jr. 5667; Gerald Gibson 5052, 5119). The
effective date of this stock transfer was November 1, 1972 (H.R.
Gibson, Jr. 5680-81).

H.R. Gibson, Jr. also purchased the assumed name, Gibson Products
Company, from his father on November 1, 1972 (H.R. Gibson, Jr. 5702~
A). HR. Gibson, Sr. notified franchisees [13]licensed to use Gibson
trade names in the operation of retail stores that, as of October 31,
1972, such franchise agreements were cancelled and further operation
under the Gibson name would have to be arranged with the new owner
of such trade names, Gibson Discount Centers, Inc., through its
president, H.R. Gibson, Jr. (SR 156, McCrea 6816).

The sale of the retail assets by Belva Gibson and Gibson, Sr. to their
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sons was publicized and announced at a banquet attended by manufac-
turers, manufacturers’ representatives and Gibson franchisees (Gerald
Gibson 5085; Levitt 1971-72; Hardiman 7872).

C. Respondents’ Operations after October 31, 1972

26. H.R. Gibson, Sr., on November 1, 1972, registered the name The
Gibson Trade Show as a “d/b/a.” This name was not registered prior to
November 1, 1972 (Gibson, Sr. 5216). He continued to operate the trade
show after October 31, 1972 (Gerald Gibson 4885-86) under the name
“The Gibson Trade Show.”

27. The organization of Gibsons, Inc., beginning in November 1972,
was completed in 1976 (Gibsons, Inc. Annual Report 1976; JR 20 p.2).

The voting stock in Gibsons, Inc. has always been in the hands of
Herbert Gibson, Jr. and Gerald Gibson. Gibson, Sr. has never owned
any voting stock in Gibsons, Inc., nor has he been an officer or director
of that company (CX 1, 985-92, 1271-73; Gerald Gibson 5078). The
record shows no management control by Gibson, Sr. over Gibsons, Inc.
(Banks 7786; Cheek 7770).

In the period November 1, 1972 through 1975, 100% of the voting
stock of Gibsons, Inc. was owned by H.R. Gibson, Jr. and Gerald P.
Gibson. During that period, Gibsons, Inc., in turn, wholly-owned Ideal
Travel Agency, Inc., Gibson Discount Centers, Inc., Gibson Warehouse,
Inc. and Gibson Products Company, Inc. of 1228 E. Ledbetter St.,
Dallas, Texas (H.R. Gibson, Jr. 5736-87, 5739-40; JR 12 See Appendix
B). Gibsons, Inc. owned Gibson Warehouse, Inc. and Ideal Travel
Agency, Inc. until the two companies were dissolved (Gerald Gibson
5053; JR 12).

. H.R. Gibson, Jr. and Gerald Gibson currently own 100% of the voting
stock in Gibsons, Inc. (JR 12), with each owning 50% of such stock
(Gerald Gibson 5078). And, Gibsons, Inc. continues to be a holding
company for the stock of other corporations (H.R. Gibson, Jr. 5667).
Gibsons, Ine. is in the retailing, manufacturing and real estate business
(H.R. Gibson, Jr. 5667-68). Its principal business is the operation and
licensing of retail department discount stores (JR 20 p. 3). [14]

28. At present, the subsidiaries of Gibson, Inc. are Gibson Distribu-
tors, Inc., Gibson Discount Centers, Inc., Dixie Laboratories, Inec.,
Gibson Print Shop Office Supply, Inc., Rack Supply, Inc. and Gibson
Data Processing Service (Gerald Gibson 4972). Currently, the various
stores in which Gerald and Herbert Gibson, Jr. have an ownership
interest are held through Gibson’s Discount Centers, Inc. (Gerald
Gibson 4972-73). .

As of December 31, 1976, the active divisions and corporations
comprising Gibsons, Inc. were the following:



ALMIVDILIVE R JLDOUIN, DL, 1 AL, 26D

553 Initial Decision

GIBSONS INC. (The Parent Company')—' ,

Franchising Division
(Not incorporated—all franchise operations)

Dixie Laboratories ’
(Corporation Mfg. and Sales of Health and Beauty Aids)

Rack Suppliers, Inc.
(Distributor of Records and Tapes)

Gibson Printing and Office Supply Inc.

Equity Development Corporation
(Real Estate)

Gibson Development Corporation
(Real Estate)

Gibson Distributors Inc.
(Warehouse and Distribution)

Gibson’s Discount Centers, Inc.
(Parent Company for retail store operations) (JR 20).

29.  Gibson’s Discount Centers operate in 29 states. As of December
31, 1976, Gibsons, Inc. operated 43 stores through its subsidiary,
Gibson’s Discount Centers, Inc. In addition, 614 licensed stores were
operated under the Gibson trade name. Such licensees pay a monthly
fee for use of the Gibson trade name (JR 20 p. 3, Gibsons Inc. Annual
Report 1976). .

30. In 1975, Gibsons, Inc. and its subsidiaries had assets of
$63,908,000; the corresponding figure for 1974 was $54,588,000 (JR 20
p. 8). The consolidated net sales in 1975 and 1974 were, respectively,
$135,730,040 and $127,831,833 (JR 18). ’

31. Gibson’s Discount Centers, Inc., as a subsidiary of Gibsons, Inc.,
now has all the retailing business as well as the franchise business
(H.R. Gibson, Sr. 5692). H.R. Gibson, Jr. and Gerald Gibson own all the
stock in Gibson’s Discount Centers, Inc. through the parent company
(H.R. Gibson, Jr. 5691). All of the various corporation that own or
operate stores are held, in turn, by Gibson’s Discount Centers, Inc.
(Gerald Gibson 4972). [15] ' :

32. Gibson’s Discount Centers, Inc. has licensed the use of the
Gibson trade names since November 1, 1972. H.R. Gibson, Jr. signs all
licensing agreements (H.R. Gibson, Jr. 5668).

33. In 1974 and 1975, the approximate sales volume of stores whose
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stock was held wholly or in part by Gibson’s Discount Centers, Inc. was
approximately $115 to $120 million (Gerald Gibson 5022). The pertinent
figure for 1976 was $117 million and, for 1977, about $110 million
(Gerald Gibson 5023). In 1976, there were about 43 stores in this
category, while in 1975 and 1974, the figure was 44 (Gerald Gibson
5023).

34. The retail operations controlled by Gibson’s Discount Centers,
Inc. consist of the following:

UNINCORPORATED DIVISIONS

Gibson’s Discount Center - —Plainview, Texas
Gibson’s Discount Center - —Ponca City, Oklahoma
Gibson’s Discount Center ~ —Amarillo, Texas
Gibson’s Discount Center ~ —Sulphur Springs, Texas
Gibson’s Discount Center = — Abilene, Texas

(841 Judge Ely Blvd.)

MULTI-STORE CORPORATIONS:

Gibson’s Discount Centers, Inc. (A New Mexico Corporation)
Gibson’s Discount Center =~ —Portales, New Mexico
Gibson’s Discount Center =~ —Clovis, New Mexico

Gibson Products Co. of Hobbs, Inc.
Gibson’s Discount Center =~ —Hebbs, New Mexico
Gibson’s Discount Center =~ —Lovington, New Mexico

Gibson Products Co., Ine. of Lubbock
Gibson’s Discount Center  —909 50th Street
Gibson’s Discount Center —5005 Slide Road
Gibson’s Building Supply  —3117 Avenue H

Gibson Discount Centers of Roswell, Inc.
Gibson’s Discount Center ~ —2800 North Main Street
Gibson’s Discount Center ~ —110 West McGaffey

Gibson Products, of Shreveport, Inc.
Gibson’s Discount Center =~ —3707 Greenwood Road
Gibson’s Discount Center ~ —2600 Waggoner

Gibson Products, Inc. of Temple, Texas
Gibson Discount Center —Temple, Texas
Gibson’s Disecount Center ~ —Terrell, Texas
Gibson’s Discount Center = —Waxahachie, Texas [16]
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Gibson Products Co., Inc. (a Wyoming Corporation)
Gibson’s Discount Center  —600 East Carlson,
Cheyenne, Wy.
Gibson’s Discount Center ~ —2717 East Lincolnway,
Cheyenne, Wy.
Gibson’s Discount Center ~ —Laramie, Wy.

Greeley Gibson Products Co., Inc.
Gibson’s Discount Center ~ —Greeley, Colo.
Gibson’s Discount Center ~ —Longmont, Colo. -

Gibson Products of San Antonio, Inc.
Gibson’s Discount Center ~ —2627 S.W. Military Pkwy.
Gibson’s Discount Center —1331 Bandera :

SINGLE STORE CORPORATIONS

Gibson Products Company of Abilene (2550 Barrow Street)

Gibson Products Company, Inc. of North Abilene (3202 N.
First Street)

Gibson Products Co. of Albany, Inc.

Gibson Products of Batesville, Inc.

Gibson Products Co. Inc. of Big Springs

Gibson Produets Company, Inc. of Bruton Terrace (Dallas)

Gibson’s Fort Worth South, Inc. (5701 Crowley Rd.)

Gibson Products Inc. of Garland

Gibson Products Company, Inc. (Haltom City)

Gibson Products Company, Inc. of Hutchinson (Ks.)

Gibson Products Company of Newton, Inc. (Ks.)

Gibson Products Co., Inc. of Paris (Greenville, Tx.)

Gibson Products Company, Inc. of Plano, Tx.

Gibson Products Co. Inc. of Pueblo

Gibson Products Inc. of Richardson, Tx. :

Gibson Products Company, Inc. of Western Hills (7901
Highway 80 West, Ft. Worth, Tx.)

Gibson Products Company, Inc. of North San Antonio (JR 20
pp. 4-5).

35. Gibson Distributors, Inc. is engaged in the buying and selling of
merchandise. It opened for business in 1975, and since that time has
been a subsidiary of Gibsons, Inc. (Gerald Gibson 5005-06). Gibson
Distributors, Inc. resells merchandise mainly to Gibson’s Discount
Centers and some garden centers. There may have been a few sales to
other companies (Gerald Gibson 5006).
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36. Before November 1, 1972, the purchasing decisions of the stores
currently controlled by Gibsons, Inc. or Gibson’s Discount Centers, Inc.
were made at the store level by the store manager (Gerald Gibson
5053-56; H.R. Gibson, Jr. 5680-81). After [17]that date, buying
decisions for those stores were centralized in Gibson Distributors, Inc.
(Gerald Gibson 5062-63; H.R. Gibson, Jr. 5761; Skelly 7932-33).

Gibson Distributors, Inc. has made purchases from the lines repre-
sented by the Gibson Trade Show for the forty-two stores under the
ownership of H.R. Gibson, Jr. and Gerald Gibson as well as purchases
from other lines (Skelly 7951). Gibson Distributors, Inc. is listed as a
customer of the Gibson Trade Show in the Gibson Trade Show’s
Customer Information List, 1975 edition, published by Gibson, Sr. (CX
1330 p. 28).

D. Respondents’ Store Directories

37. In the period 1969 to 1975, respondents prepared store directo-
ries containing a listing of the various stores operating under one of
the Gibson trade names (H.R. Gibson, Jr: 5708). Prior to November 1,
1972, the directories were published by H.R. Gibson, Sr. in his capacity
as franchisor of various persons and entities licensed to use the Gibson
name. After that date, they were published by Gibson’s Discount
Centers, Inc. which, since that time, has taken over the licensing of
such stores (H.R. Gibson, Jr. 5708, 5711).

38. Respondents mailed store directories to manufacturers and to
retailer customers of the Gibson Trade Show (Gibson, Sr. 5257-58;
Gerald Gibson 5084). And, they were available in the Gibson Trade
~ Show (Regeon 6664-66; B. Bradsby 6803). The purpose of such store
directories was to enable manufacturers and/or other retailers to
determine the proper person to contact in a particular store on matters
such as bills (Gerald Gibson 4803-04).

39. The record contains CX 41, 1327 and 1328, which are store
directories published in 1970 and 1971 by H.R. Gibson, Sr. while doing
business under the Gibson Products Company trade name.6 All three
directories represented under the main heading, “Seagoville Execu-
tives,” that H.R. Gibson, Sr. was Chairman of the Board, Mrs. H.R.
Gibson, Sr. was Secretary, H.R. Gibson, Jr. was President and Gerald
Gibson was Executive-Vice President of Gibson Products Company. A
number of individuals were listed as home office personnel of the
Gibson Products Company under the heading, “Home Office.” And,
trade show personnel were listed with the lines for which they were
responsible under the heading, “Buyers.”

6 CX 41 is the Store Directory for July-December 1970; CX 1327 is the Store Directory for January-December
1971; and, CX 1328 is the Store Directory for July-December 1971 (See Appendix C and D).
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The cover page on CX 1327, the‘ store diréétory fbf Jahdar;;
December 1971, shows the following: [18] '

STORE DIRECTORY
JANUARY - DECEMBER

1971

GIBSON PRODUCTS COMPANY
519 GIBSON STREET
SEAGOVILLE, TEXAS 75159

A/C 214 287-2570

[19]1CX 1327 represents the following under the headings, “Seago-
ville Executives,” “Home Office” and “Buyers”: [20]

324-971 0—81——37: QL3
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[23]40. The listing together of the various individuals in the store
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directories under the headings, “Seagoville Executives,” “Home Of-~
fice” and “Buyers,” represented that the various individual and

corporate respondents operated as one entity under the umbrella of

“Gibson Products Company.” Listing the trade show personnel as

“Buyers” in the store directories, which contained a complete listing of

Gibson stores, also created the net impression that the Gibson Trade

Show and the retail stores constituted an integrated operation.?

41. Through the store directories in 1970 and 1971, the individual
respondents, H.R. Gibson, Sr., Belva Gibson, Gerald Gibson and H.R.
Gibson, Jr., represented that the individuals listed under “Home
Office” and as “Buyers” of Gibson Products Company were under their
control and acted in behalf of the individual respondents in their
capacity as “Seagoville Executives.”® The publications were dissemi-
nated to stores operating under the Gibson name and suppliers of the
trade show alike (Finding 38). As a result, the trade show buyers in
their dealings with suppliers and stores operating under the Gibson
name acted under the apparent authority of the four individual
respondents (see also Appendix C and D). [24]

42. The 1973 store directory published by Gibson’s Discount
Centers, Inc. (Finding 37) has the following legend on its first page:

7. It is true that Gibson Products Co. was Gibson, Sr.s trade name, under which he did business, and not a
corporation. Nevertheless, the explanation that such representations were an error for which the respondents are not
responsible is not persuasive (Gibson, Sr. 5254, 5376-78, 5599-5602, 5602-03. See also Gerald Gibson 4783-90). It is
improbable that, with three store directories in the space of two years making essentially the same representations,
respondents did not intend that such representations be made. There is no evidence in this record that any respondents
made any statements to the trade retracting the representations which it is asserted were made in error. CX 1377 and
1406C, stationary used by Gibson, Sr. and Belva Gibson with the letterhead “Home Office Gibson Products Company,
519 Gibson Street, Seagoville, Texas 75159,” further indicate that the representations in the store directories did not
result from error. In this regard, see also CX 1329, showing that, in 1973, the store directory for that year contained
the legend, “Store Directory . . . . Gibson Products Company. . . .,” followed i diately with phot phs of H.R.
Gibson, Jr. and Gerald Gibson captioned “President” and “Executive Vice President,” respectively (See Finding 42).
. 8 The identical representations in three store directories in a two year period compels the inference that they were

made with the knowledge and consent of the four individual respondents.
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SHLIECH LI IDN IR INCIEERERW

JANUARY - DECEMBER
N7

GIBSON PRODUCTS COMPANY
S1S GIBSON STREET
SEAGOVILLE, TEXAS 75159
AlC 214 287-2570

The page containing this legend is immediately followed with the
pictures of Gibson, Sr.’s sons and the following captions “H.R. GIBSON,
JR. PRESIDENT” and “GERALD P. GIBSON EXECUTIVE VICE PRESIDENT” (CX
1329). ,

43. A 1975 store directory, published by Gibson’s Discount Centers,
Inc., represented that H.R. Gibson, Sr. and Belva Gibson were
“Founders — Now Retired” of that corporation (CX 44).

E. The Franchise Operation

44, H.R. Gibson, Sr. licensed persons and firms to use various
Gibson trade names in the operation of retail stores in his individual
capacity while doing business under the name Gibson Products
Company in the period 1969 to October 31, 1972 (Findings 3, 4, 25). The
licensing or franchising operation was taken over by Gibson Discount
Centers, Inc. (“GDCI”) on November 1, 1972. GDCI is a wholly—owned
subsidiary of Gibsons, Inc.; its voting stock is controlled 100% by H.R.
Gibson, Jr. and Gerald Gibson, the sons of Gibson, Sr. (Findings 25, 27,
28, 31, 32). [25]

45. The registered trade names which Gibson’s Discount Centers,
Inc. licenses for use are Gibson Discount Centers and Gibson Products
Company (H.R. Gibson, Jr. 5696-97).
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46. There are in excess of 100" or 150 éntities -who own either-a
single Gibson store or a group of such stores (Gerald Gibson 5076-77).
Certain store owners control more stores under the Gibson name than
either Gerald Gibson or Herbert Gibson, Jr. (Gerald Gibson 5077). The
biggest group is the Pamida group, which owns and operates in excess
of 200 stores. West Brothers owns 20 to 25 stores, and several other
groups own 10 to 15 stores (Gerald Gibson 5077).

47.  The franchise fee is paid monthly and is based on the number of
square feet in the store (Gibson, Sr. 5892-93). In 1965, the license fee
ranged from $150 to $200 per month, depending on the area-of the
store (SR 155). At present, the licensing fee ranges from $225 to $275
per month per store (H.R. Gibson, Jr. 5696).

48. Currently, every Gibson store operates by virtue of a license
from GDCI. Each store, including those owned by members of the
Gibson family, pays a licensing or franchise fee (Gerald Gibson 5076;
H.R. Gibson, Jr. 5690). This was the case before as well as after
November 1, 1972 (H.R. Gibson, Jr. 5690).

49. Gibson, Sr. stressed that prospective franchisees needed ade-
quate financing to run their stores (Gibson, Sr. 5390). Since November
1, 1972, the requirements to become a Gibson franchisee have basically
been financial stability and some experience in retailing (H.R. Gibson,
Jr. 5669). If a franchisee became bankrupt, the licensing agreement
was cancelled (Gibson, Sr. 7278).

950. Both Gibson, Sr. and GDCI entered into franchise contracts
with persons or entities licensed to use Gibson trade names in the
operation of retail stores (SR 155, Munden Deposition Exhibit RX 1;
SR 157, 159, 160, 161, 162A-C; CX 1447A-D). GDCI continues to enter
into such contracts.?

51. Gibson, Sr.’s franchise agreements provided that the licensor
would furnish the licensees of his trade names with the benefit of
volume purchasing power and advice as to merchandising. Typically,
such contracts provided: [26]

GIBSON shall give GRANTEE the benefit of volume purchasing power, advise as to
merchandising, and render other assistance to GRANTEE as may be found appropriate
by GIBSON in his sole diseretion (Munden Deposition Exhibit RX 1. See also SR 155, 160,
161, 162A-C, 166; CX 1428-29).

52. Gibson, Sr. put “quality control” provisions into such contracts
in the period 1966 to 1967 (Gibson, Sr. 7223). Typically, such a provision
provided: '

In consideration of the grant by GIBSON to GRANTEE of the right to use the

¢ Initially, Gibson, Sr. had oral or “hand shake” agr ts with his franchi Eventually, however, he had
written agreements with all of them (Gibson, Sr. 7223, 7258).



576 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 95 F.T.C.

trademarks, service marks and trade names of GIBSON, namely “Gibson’s”, “Gibson”
with design, “Gibson Products Company” and “Gibson Discount Center”, GRANTEE
conveys to GIBSON and GIBSON specifically retains the absolute, complete and final
right of quality control over all products and items sold and all services rendered by
GRANTEE to customers of GRANTEE's Gibson Products Company of Brownfield,
Texas, and GRANTEE agrees to discontinue immediately the sale of any products or
items or the rendering of any services under any one or more of the aforesaid marks and
names if the quality thereof is disapproved by GIBSON (Munden Deposition Exhibit RX
1. See also SR 162A-C; CX 1429).

53. The cancellation provisions of such licensing agreements pro-
vided that they could be cancelled at any time within ninety days and
that, upon notice of termination, the licensee was to immediately
discontinue use of the Gibson trade names. A typical provision
provided:

This agreement may be cancelled at any time within Ninety (90) days by written
notice sent registered mail, by either party.

Upon termination of this agreement, GRANTEE agrees that he, or they, will
immediately discontinue the use of “Gibson Products Company” and/or “Gibson
Discount Center”, and all other trademarks and/or service marks of GIBSON,
[27]specifically including “Gibson’s” and “Gibson” with design, and will not thereafter
use same (Munden Deposition Exhibit RX 1. See also SR 155, 160, 161, 162A-C).

54. GDCI, in its contracts with licensees, also contracts to furnish
them with merchandising advice and reserves to itself the right of
quality control over the products sold and services rendered by the
licensees (CX 1447). GDCI’s standard licensing contract, in use since
November 1, 1972, provides in pertinent part: :

9. GIBSONS shall in connection with this Agreement render such assistance to
LICENSEE in connection with the operation of his discount business as may be found
appropriate by GIBSONS after request by LICENSEE, including advice as to
merchandising and other business practices so as to enable the LICENSEE to benefit
from the knowledge and experience of GIBSONS in the discount business.

10. LICENSEE agrees that GIBSONS retains the absolute, complete and final right
of quality control over all products and items sold and over all services rendered by
LICENSEE to customers of LICENSEE’S discount business and associated enterprises
using the Service Marks and Trade Names licensed hereby to see that the high standards
of GIBSONS DISCOUNT CENTERS throughout the United States of America are
maintained and to protect the property rights of GIBSONS in the Service Marks and
Trade Names set forth in Paragraph 1 hereof. The LICENSEE further agrees that if
GIBSONS notifies LICENSEE that GIBSONS disapproves of the quality of products,
items, or services sold or rendered in connection with sale of items or products in the
discount business of LICENSEE, that LICENSEE will immediately discontinue the sale
of such items, [28]products and/or services, or will immediately improve such services so
that they meet the standards of excellence maintained by GIBSONS (CX 1447B; Tr.
8058).



e
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1970

February 9-13

May 4-8

August 17-21
* November 2-6

February 8-12

May 10-14

August 16-20
* November 1-5

February 12-16
May 15-19
August 14-18
November 6-10

February 10-14
May 14-18

August 13-17
November 5-9 (CX
1040C).

1971

!

1972

1973

1

The lease stated that the leased premises should be used for the sole
purpose of: [30]

Holding the Gibson f’roducts private trade show, business meetings, and certain food’
functions (CX 1040A).

On November 30, 1972, H.R. Gibson, Sr., doing business as The
Gibson Trade Show, contracted to rent the premises at Market Hall for
the purpose of holding four shows a year in the period 1974 to 1979 (CX
1041A). Gibson, Sr. agreed that the premises were to be used for the
sole purpose of “Holding a private trade show” (CX 1041A).

Market Hall in Dallas, Texas, where the Gibson Trade Show is held,
is a 212,000 square foot exhibit fully designed for the display of
merchandise (Cooper 4636). :

'59. The show was a closed show; it was necessary to have badges
showing the name of the individual and company before gaining
admittance (Moland 3596; CX 42, 43).

60. Gibson, Sr. and his employees invited the Gibson retailers to the
Gibson Trade Show with letters announcing the date of the shows
(Gibson, Sr. 5485).

61. In the period 1969 to 1972, only Gibson franchised or company

_ owned stores attended the Gibson Trade Show (Munden Dep. CX 1435
pp. 24-25; Moland 3595). The jewelry buyer of the trade show recalled
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that no one other than Gibson stores attended the show in 1972, 1973
and 1974 (Leverett 3796-97).11

62. Form letters used by the Gibson Trade Show in 1972 requested
“All Manufacturers” tostate their total dollar volume in the preceding
year with all the Gibson stores (CX 307).

63. The Customer Information List 1975 Edition published by
Gibson, Sr. is “A Comprehensive List of All Customers of the Gibson
Trade Show” (CX 1330). The great majority of the stores listed therein
were under the Gibson name. The Gibson Trade Show, as late as 1975,
continued to be oriented to the Gibson stores.

64. The Gibson Trade Show affords participating manufacturers
the opportunity to set up booths, to display their goods and to attempt
to sell or place orders for their products with personnel of the Gibson
stores attending the show (Moland 3595). Usually, retailer contacts
with suppliers at the Gibson Trade Show are followed up at a later
date (Gerald Gibson 5117). [31]

65. The booths at the Gibson Trade Show were staffed by
employees of the suppliers or by manufacturers’ representatives of the
suppliers (Regeon 6687). .

66. H.R. Gibson, Sr., in operating the trade show, published a
Buyers Guide or Show Directory. This directory was distributed to
manufacturers and retailers attending the show. It listed the names of
manufacturers appearing-at the show and the location of their booths
(CX 42; Leverett 3904).

67. The amount of business generated by the Gibson Trade Show is
substantial. The February 1974 show, for example, did a $200 million
business (Gibson, Sr. 5519-23). The Gibson Trade Show operated at a
profit in 1973, 1974 and 1975 (Gibson, Sr. 5343-B).

68. If a supplier or his representative got a product into the Gibson
Trade Show, this meant that he had authorization to sell to the Gibson
retailers attending the show. This did not guarantee, however, that a
Gibson franchisee would buy such merchandise (Moland 3650).

69. Manufacturers and their suppliers considered it an advantage
to meet Gibson retail buyers at the show. Many of these retailers were
in locations hard to reach, and it is difficult to call on all of them
individually to make a sales presentation (Moland 3650-51).

70. Gibson, Sr. retained money derived from the Gibson Trade
Show which he did not pass on to retailers operating under the Gibson
name (Gibson, Sr. 5090; Munden Deposition 44-45; Thomas 6591; H.
Underwood 7083; Skelly 7956).

71. Trade shows generally, including the Gibson Trade Show,

11 In 1970 to 1971, this mtness could only recall the owner of Wal- Mart stores attending as the guest of Gibson,
Sr. (Leverett 8795-96).
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benefit attending retailers because the merchandise is laid out and it
may be easier to shop than trying to look at catalogs or talk to sales
personnel (Thomas 6588-89). [32]

72. In addition to providing facilities where the Gibson stores could
select and purchase merchandise, the Gibson Trade Show also afforded
them an opportunity to conduct meetings at the show. For example,
the Buyers Guide for the Gibson Trade Show held November 5 through
November 9, 1973, gave notice of the following meetings:

AINCHISE OWNERS MEETING

SUBJECT: GENERAL INSURANCE

MONDAY, NCVEI/BER 5 -~ 2:30 P.M.
UFSTAIRS AT MARKET HALL

»;f_’“,‘_ﬁm

FRANCHISE OWNERS MEETING

SUBJECT: TRAINING FILM

TUESDAY, NOVEMBER 6 - 2:00 P. M.
UPSTAIRS AT MARKET HALL

A M N g .
b Py

GDCI MANAGERS MEETING
ON
C“INVENTORY PROCEDURILS”

TUESDAY, NOVEMEER 6 - 7:30 P.M.

r\\

SEVILLE ROOM
QUALITY INN -2015 NO. INDUSTRIAL

(CX 42. See also CX 43, a Buyer’s Guide for the December 1975 Trade
Show listing a meeting of the Gibson Franchise Association). [33]
73. The Gibson Trade Show has not helped retailers to promote
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merchandise at the retail level. Nor have retailers learned-to promote-
the resale of products at the Gibson Trade Show (Thomas 6590-91;
Gerald Gibson 5117). There is insufficient time to discuss such
promotion at the shows (Leverett 3886Q; Gerald Gibson 5117).
Generally, there is more time to discuss such subjects when a sales call
is made on a buyer in the buyer’s office (Leverett 3886Q).

(2) Functions of Trade Show Buyers or Merchandise Managers

74. H.R. Gibson, Sr., in the period 1969 to 1975, employed b{lyers in
“his trade show organization (CX 41, 1327, 1328, 104).12 These individu-
als were key employees in the operation of the Gibson Trade Show (See
Findings 39, 78, 81, 84). The trade show buyers received instructions as
to the functions which they were to perform from Glbson Sr. (Leverett

3731). [34]
75. Manufacturers or their representatives contacted trade show
buyers to have their products listed as authorized sources of supply for
" the Gibson Discount Centers as well as to obtain approval of such lines
for the Gibson Trade Show (Moland 3541-43).

76. Individual Gibson Trade Show buyers were respons1ble for
specific lines of merchandise such as soft goods, sporting goods, health
and beauty products, toys, jewelry, stationery, school supplies, lug-
gage, housewares, automotive supplies, hardware, ete. (CX 1327,
Leverett 3708-09).

77. Trade show buyers, in contacting suppliers, referred to the
“Gibson chain stores” in 1972, numbering “approximately 575 stores”
(CX 307).

78. In most cases, it was the buyer’s decision whether to put
suppliers into the Gibson Trade Show. Sometimes, however, the
decision was made by Gibson, Sr. (Leverett 3713). It was the trade
show buyer’s duty to examine the various product lines, to evaluate the
lines and to discuss prices and products with suppliers or their
representatives (Leverett 3712-13).

12 Respondents, in the course of this proceeding, referred to these employees as “merchandi gers.” The
titles, buyer and merchandi ger, may on ion be used synony ly in this decision. However, in view of
sraneous d such as CX 41, 1327, 1328 and 104 in the period 1969 to 1972, the title, “buyer,” is the one
which will be used most frequently. Moreover, one of respondents’ “buyers” or “merchandise managers” ded that
others had referred to him as a buyer. And, significantly, this witness admitted that these employees in their
correspondence referred to themselves as “buyers” in the period 1969 to 1972 (Regeon 6661-62. See also Munden
Depbsition CX 1435 p. 20): Consider also the spont lamation of Gary Leverett, “Well, I assumed other buyer's
duties — or, excuse — not a buyer but a merchandise manager in the trade show” (Tr. 3785). This again throws some
doubt on denials that buyer is the appropriate title, particularly when such denials are inconsistent with the
p d ts. See also the testimony of Barney Bradsby, one of respondents’ franchisee wit
Q. Do you know what company they [Perkins and Regeon) worked for?
A. They were merchandise managers for Mr. Gibson.
Q. Is that the title that they held, merchandise manager?
A. 1don’t know what their titles were. I would say they were something, buyers or something (Tr. 6803).
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79. Manufacturers’ representatives did not try to sell the trade
show buyers actual orders but tried to persuade them to have the lines
listed (Moland 3548). Buyers (or merchandise managers) of the Gibson
Trade Show could not put their name on an order and place
merchandise in any Gibson store (Leverett 3873).

80. When suppliers contacted Gibson Trade Show buyers, normally
they would want to exhibit their entire line of products (Leverett
3760). Suppliers, however, were not permitted to exhibit their entire
line of merchandise at the Gibson Trade Show; “deadwood” in the line
was culled out after discussion between the trade show buyer and the
supplier’s representative (Leverett 3760).

81. The trade show buyers were interested in the price of products
because they were evaluating many lines and, in some cases, certain
suppliers offered basically the same items (Leverett 3716).

Buyers for the trade show negotiated with suppliers on billing terms
and prices (Leverett 3718, 3747-48). Buyers negotiated better terms
and prices than originally offered; [35]this was part of their duties
(Leverett 3719; Moland 3552, 83560).13 Gibson, Sr. and Belva Gibson, on
occasion, also sought to negotiate lower prices from manufacturers
(Moland 3563, 3602, 3605).14

If buyers, in their dealings with suppliers, had a question about
price, they would call Gibson, Sr. and get his feelings on it (Leverett
3720). Gibson, Sr. expressed his views as follows:

If a manufacturer presented us this item and he wanted $3 and we knew—would look
at it and we knew it could be had for $2, we would say to Mr. Manufacturer, “Your price
is all wet,” or something of that nature, that “You’re too high on that item. You ought to
check on what your competitor is selling that for. We cannot do you a job, Mr.
Manufacturer, we cannot sell this item at $3” (Gibson, Sr. 5364).

[36]1Such negotiations to assure them a competitive price benefited
‘the Gibson stores participating in the trade show.15
82. Respondent Belva Gibson, in the period 1969 to the end of 1970,

Did ybu ever get better terms than a supplier initially offered you, as a result of these negotiations?
Than what [ just discussed? Yes, sir. In some cases, I did.

Was that one of your duties?

Yes, sir. I felt like it was.

Did yqu ever negotiate better prices than those initially offered to you by a supplier?

Yes, sir. . :

Was that one of your duties, also?

Yes, sir (Leverett 3719).

14 Gibson, Sr., in the course of discussions with manufacturers’ representatives, has asked, “Well, we know that is -
the price for the corner drug store; now what is our price [viz., the price of stores operating under the Gibson name]”
{Moland 3563).

15 Q. Did you regard this as a benefit to the stores to be able to buy these products at the prices like, for

‘example, the $2 price that you ioned in your testimony just now?

A. If we bought that for $3, it would certainly be a bad deal for anybody that bought it. But if he bought
it at $2, and that was the price that all the petitive manufacturers was selling for, well, it would
certainly be a benefit to him. He wouldn’t get—what is generally said in the trade, he wouldn't get
stuck on it (Gibson, Sr. 5364).

POPOPOPO
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filled in, respondents printed the forms for use in conjunction with the
trade show (Leverett 3754).

Once the show sheets had been printed,22 they were taken to the
Gibson Trade Show and handed out to the manufacturers and
manufacturers’ representatives (Leverett 3758). Retailers attending
the Gibson Trade Show generally picked the show sheets up at the
show (Gerald Gibson 4902). [41] .

93. Show sheets contained the following notation:

Notice!!! Do not ship at prices higher than listed hereon or we will deduct. Price approval
contact the Seagoville, Texas offices (Gibson, Sr. 5504; CX 854B).

The purpose of this notice was to notify Seagoville of any price
increases. The language, “Do not ship at prices higher than listed
hereon or we will deduct. Price approval contact the Seagoville, Texas
offices” (emphasis added), is consistent with the Gibson Trade Show’s
role as an agent or representative of Gibson retailers and inconsistent
with the claim that the trade show is a manufacturer’s representative.

94. Show sheets were an integral part of the Gibson Trade Show’s
operations (Findings 90-93).

(5) Booth Fees

95. Booth fees are the amount of money that the manufacturers

pay for renting space to display their merchandise at the Gibson Trade
Show (Gibson, Sr. 5146-47; Gerald Gibson 4897). The booth fee is a set
amount, and is the same for all trade show participants (Gibson, Sr.
5236). :
96. In the period 1969 to November 1, 1972, Ideal Travel Agency
received booth fees for rental of space at the Gibson Trade Show
(Gibson, Sr. 5582). In that period, Ideal had its own bank account and
paid no monies to corporations operating retail stores (Gibson, Sr.
5582).

(6) Show Fees

- 97. Suppliers seeking to participate in the Gibson Trade Show were
asked for a show fee by the trade show buyers in the period 1969 to
1975 (Leverett 3785). Suppliers who refused to pay a show fee were not
permitted to participate in-the Gibson Trade Show (Leverett 3792,
3812). Suppliers were willing to pay the show fee because the Gibson
Trade Show generated a lot of sales (Leverett 3834).

22 Show sheets were printed in the respondents’ print shop in Seagoville, Texas, under Lloyd Reece, as shown in

-+ €X 41 (Leverett 3758-59, 3779). The print shop was just around the corner from the buyers’ offices in Seagoville

{Leverett 3759).

s
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98. The show fee was based on a percentage of sales made at the
Gibson Trade Show to persons attending the show, namely, Gibson
stores (Leverett 3791). And, the amount of the show fee was negotiable
(Leverett 3790). The show fee, moreover, was to be paid on those sales
made outside the Gibson Trade Show as well as those made at the show
(Regeon 6689). [42] ‘

Not all suppliers, however, paid a percentage of their sales as the
show fee. Some, like Empire Pencil, paid a flat fee of $15,000 in 1975
(Low 7719-20; CX 1255).

Show fee payments were payable on a quarterly, semi-annual or
annual basis (Leverett 3791). The timing of the show fee payments was
also negotiable (Leverett 3791-92).

There were no rules on setting show fees on the basis of whether the
product was easier or more difficult to sell (Leverett 3886F-G). Setting
the show fee with a particular supplier or manufacturer depended on
the individual situation of that supplier (Leverett 3886H-I).

99. H.R. Gibson, Sr. instructed trade show buyers that one of their
duties was to ask for the show fee (Leverett 3786). Occasionally, trade
show buyers would report their show fee negotiations with suppliers to
H.R. Gibson, Sr. (Leverett 3809). .

Gibson, Sr. gave trade show buyers instructions concerning percent-
ages to be asked in connection with show fees (Leverett 3800). Gibson,
Sr. would issue instructions, such as, “Gary, talk to them and see what
they can pay us” (Leverett 3802). In the majority of instances, Gibson,
Sr. gave no specific instructions as to the percentage that was to be
asked (Leverett 3802).

100. Prior to November 1, 1972, agreements concerning show fees
were verbal. Subsequent thereto they were the subject of written
agreement (Low 7461-62). v

101. When Gibson, Sr. received the trade show fees in the period
1969 to November 1, 1972, they were deposited in his personal account
and not put into the account of any corporation operating a retail store
under the Gibson name (Gibson, Sr. 5581).

102. The Gibson Trade Show buyers (or merchandise managers)
received a weekly salary and a small percentage of the show fee
ranging from three to five percent (Gibson, Sr. 5238, 5242-43).

103. The show fee payment had nothing to do with suppliers’
payment of booth fees for the rental of display space in the Gibson
Trade Show (Leverett 3787).

'104. The purpose of the show fee based on the percentage of a
supplier’s sales was to make money for the Gibson Trade Show
(Leverett 3308). [43]
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(7) Tabloids

105. A tabloid is an advertising section, usually about half the size
of a norma! newspaper page, about eight to 16 pages in size folded over
and inserted in a newspaper or mailed out (Gerald GleOl'l 4849;
Leverett 3823).

106. H.R. Gibson, Sr., in 1969 and 1970, in connection with the trade
show, offered suppliers the opportunity to participate in Gibson
tabloids (CX 1420A-B).23 [44]

107. G&G Advertising, operated by Gerald Gibson as a proprietor-
ship, prepared tabloids advertising products in the Gibson stores in the
period 1969 to 1973 (Gerald Gibson 4849). Gerald Gibson put together
the tabloid and, then, mailed a mock-up to the stores. The stores, if
they so desired, could purchase the tabloid, buying as many pieces as
they wanted for their market (Gerald Gibson 4851-53). Those stores
buying a tabloid had their names placed on it (Gerald Gibson 4849-50).
Sometimes, the tabloids were placed in the Wmdows of the stores
purchasing them (Gerald Gibson 4853).

108. Stores purchasing such tabloids did not pay Gerald Gibson’s

'G&G Advertising for the privilege of being listed therein (Gerald
Gibson 4851). The tabloids, prepared by G&G, were displayed by a
printer, News Inc., at the Gibson Trade Show along with tabloids for
other retailers. News Inc. was in the business of selling its publishing
services in connection with such tabloids to retailers at the trade show
(Gerald Gibson 4853).

23 Q. Mr. Gibson, in 1969 in connection with the Trade Show did you offer to serve suppliers the opportunity to

advertise in the tabloid? -
A.  Yes, sir.
Q. Mr. Gibson, did you inquire from these suppliers ‘as to whether-or not they had any standard
advertising program?
A. I personally didn’t. Den Woody who published the tablmd they had a booth in a show and the various
exhibitors that wanted to advertise in a tabloid would contact Den Woody for an ad of half a page, quarter
a page, or a whole page, or whatever they wanted.

And most all cases they paid Den Woody direct for the ad.
Q. Allright,sir.

Mr. Gibson, did you, in conducting the Gibson Trade Show in the year 1970 conduct a tabloid advertising
program?
A. Did I conduct one?
Q. Let me rephrase the question, sir.

Did you, Mr. Gibson, in 1970 in your capacity as the individual sp ing the Gibson Trade Show offer
to the suppliers a tabloid program?
A.  We had tabloids from time to time; yes, sir.
Q. And, Mr. Gibson, did you have a tabloid program in 19717
A. 1donot recall any at the moment.
Q. Allright, sir (emphasis added) (CX 1420A-B).

Gibson, Sr.’s testimony at the evidentiary hearings is inconsistent with his prior deposition besﬁmony in CX 1420A-B.
At the hearings, he testified:

A. The trade show never had 204 tabloid. This is not anything that belongs to the Gibson Trade Show.

Q. Thank you, Mr. Gibson (Gibson, Sr. 5322).
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109. Suppliers contacting Gibson Trade Show buyers generally

. wanted to participate in the tabloid (Leverett 3823). They approached
trade show buyers in order to get their products advertised in the
tabloid, viz., the so-called “tab items.” [45]The trade show buyers
presented such tab items to H.R. Gibson, Jr., Gerald Gibson or Bill
Rea,24 who had discretion whether to put an item in the tabloid or not
(Leverett 3863).

110. If a tab item was put in the tabloid, there was a sign at the
booth in the Gibson Trade Show stating, “Recommended tab item.”
This procedure was in effect in the period 1969 to 1975 (Leverett 3863;
Moland 38595). Trade show buyers, in discussing tab items with
suppliers, wanted to make sure there was a competitive price on such
items (Leverett 3865). '

111. Suppliers did not pay for advertisements in the tabloids with

- trade show fees such as booth fees or show fees (Renninger 461; Gerald
Gibson 5102). However, such payments were requested on the invoices
of respondents such as Gibson Discount Centers, Inc. and paid to
respondents such as Gibsons, Inc. (CX 4914, 491D).

112. Trade show buyers have signed “Gibson Tabloid” authoriza-
tion forms under the heading, “Approved and Accepted (Gibson
Products Co.)” (CX 491E; Leverett 3823-30; CX 1158D; Regeon 6675
76; CX 1326B; Perkins; CX 377B; Low 7642).25 The name, “Gibson
Products Company,” on such authorization forms refers to the trade
name used by H.R. Gibson, Sr. (Regeon 6676). This is also the trade
name used by Gibson, Sr. in his trade show operation (see, e.g., CX
1040A—C Trade Show Lease signed by Gibson, Sr. for the period 1967 to
1973). [46]

~ 113. On November 2, 1968, H.R. Gibson, Sr. sent a letter “To: ALL
GIBSON SUPPLIERS” requesting their participation in a tabloid supple-
ment in the Dallas Morning News. This tabloid was to run on March 2,
1969, and was to be entitled, “March Whirlwind of Savings” (CX 125).
In pertinent part, this solicitation stated:

With such fantastic sales results in mind, I feel sure you will want to participate in the
March “Whirlwind of Savings” with an appropriate ad in the March 2 tabloid which The
Dallas Morning News will again publish exclusively. I firmly endorse it!

Please sign the attached space order and return to me, or take it to The Dallas Morning
News representatives in Booth 8 at the show (CX 125).

2 Bill Rea, in February 1975, when Leverett left the Gibson Trade Show, was working under Herbert Gibson, Jr.
and Gerald Gibson for the Gibson stores (Leverett 3870).

25 The explanation that the trade show and the trade show buyers had nothing to do with the tabloid is not
convincing. One of the “Gibson Tabloid” authorization forms in the record indicates copies thereof are to go to “Bill
Rea Ledbetter” and to “Seago Buyer” (CX 491E). Trade show buyers have signed their correspondence as “Seagoville
Buyers"” (See CX 104; Regeon 6638). In the case of CX 377B, 1158D and 1362B, the signatures of Messrs. Low, Perkins
and Regeon appear over the title, “Buyer” (Compare with CX 1327). The forms on their face evidence such a
relationship.
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114. On February 21, 1969, H.R. Gibson, Sr. wrote a letter to “NAME
BRAND GIBSON SUPPLIERS” requesting participation in cooperative
advertising to be published in a “NAME BRAND” tabloid by the Dallas
Times Herald on May 4, 1969. The letter stated, in pertinent part:

Work carefully with our buyers in the selection of items, to make certain this is an
outstanding sales event, as well as an important public relations milestone.

Please give this your immediate attention and work with the Dallas Times Herald
representative, who will be contacting you during the February Show. . .

I personally appreciate your cooperation and look forward to a truly important
promotion for Gibson Discount Centers and you (CX 75).

115. On February 24, 1969, H.R. Gibson, Sr. sent a letter “To: ALL
GIBSON SUPPLIERS” requesting that they participate in promotional
advertising to be published in the June 1, 1969, Dallas Morning News. -
This advertising supplement was to be sponsored by 80 Gibson
Discount Centers, including nine stores in Dallas County (CX 74A, D).
[47]

116. H.R. Gibson, Sr., in the period 1969 to 1972, at the same time
that he was soliciting fees for participation in the Gibson Trade Show,
solicited fees for cooperative advertising from “Gibson Suppliers” for
the Gibson Discount Centers (Findings 106, 113-15).

117. Respondents’ trade show operations and retail operations were
interrelated in the solicitation and receipt of payments from suppliers
participating in the trade show for tabloid or other advertising
directed to the consumer (Findings 106, 107, 109, 110, 112-16). [48]

II. Evidence under Count I of the Complaint
A. L. M. Becker Co. |

118. L. M. Becker Co. (“Becker”), of Appleton, Wisconsin, sells and
ships vending machines and refills for vending machines throughout
the United States (Hare 2527). Such sales include shipments to Gibson
stores located outside of Wisconsin (CX 599A-Z-22). Becker is engaged
in interstate commerce and its transactions with respondents, includ-
ing the show fee payments based on such sales, are in the course of
such commerce.

119. The vending machines involved in these transactions were
manufactured by Becker; the refills were manufactured by other
companies (Hare 2527, 2530).

120. From 1969 to 1973, Becker’s sales orgamzatlon consisted of 30
to 35 sales brokers who were employed on a commission basis and
helped sell Becker products to retailers (Hare 2528, 2720-21).
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Becker employed a broker who served as a manufacturer’s represen-
tative in the Dallas-Fort Worth area and attended the Gibson Trade
Show as Becker’s sales representative (Hare 2552). Neither H.R.
Gibson, Sr., the Gibson Trade Show, the Gibson Products Company nor
anyone associated with respondents was considered by Becker as its
manufacturer’s representative or food broker in the Gibson Trade
Show during the 1969 to 1972 period (Hare 2553, 2740).

121. Becker participated in the Gibson Trade Show in order to be
able to make sales to Gibson stores (Hare 2539, 2606). This supplier’s
sales volume to all Gibson retail stores during the years 1969, 1970.and
1971 was three to five percent of its total sales (Hare 2640).

122. Becker participated in the Gibson Trade Show in 1969, 1970
and 1971 (Hare 2537). It attended two Gibson shows in 1969 and 1970,
and one in 1971 (Hare 2603). _

123. The services provided by the Gibson Trade Show to Becker
included maintaining contact with the Gibson retail stores, preparing
and distributing show sheets, bringing retailers over to Becker’s booth
at the trade show and, generally, helping Becker sell to the Gibson
retail stores (Hare 2681, 2683-86, 2720).

124. The requirements for Becker’s participation in the Gibson
Trade Show were: a ten percent rebate on all sales to Gibson family
owned and franchise stores and payment for rental of booth space
(Hare 2538-40, 2545-46, 2605). [49]

125. Becker furnished product and price information for show
sheets that would be utilized at the Gibson Trade Show. Prior approval
from the Gibson Trade Show was necessary before goods could be
offered for sale at the show (CX 594, 597; Hare 2607-08). The show
sheets served as purchase order forms for use by Gibson retail store
buyers both at the trade show and later on (Hare 2684-85). [50]

126. Becker made the following booth fee payments to the Gibson
Trade Show:* _

ol | Rate Per [ Amant of | Form of

Shoar Booths Booth Payment Payment Payee

May 12-16, 1969 1 $225.00 $225.00 Check | Gibson Products Co. {CX S80A-F
519 Gibson St.
Seagoville, Texas

Date of peyment - $250.00 Check | Gibson Discount X 592A-B
Apcil 16, 1970) Center

Toy Trade Show
Market Hall - 2200
Stemmons Freeway
Dallas, Texas

[51]127. When Becker contacted Gordon Fielden, a buyer for
Gibson in Seagoville, about participating in the Gibson Trade Show,

* Where certain factual points are not indicated with respect to a particular payment, the record evidence failed
to establish such information.
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Fielden said that this supplier would have to pay the ten percent
rebate in order to be “authorized” or “listed” to be in the show and
authorized to sell to.Gibson stores (Hare 2539-40, 2545-46; CX 579).
Becker believed that if it were not “authorized” or “listed,” it would be
unable to sell to any of the Gibson stores (Hare 2541, 2543-44).

Becker agreed to make the ten percent rebate and signed a
document so stating: [52]
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[55]181. During the 1969 to 1971 period, Becker neither made nor ,
offered to make payments based upon a percentage of total sales or
alternate payments, except for the bulletin payments,2? to any of its
customers, other than the Gibson Products Company, for promotional
services rendered (Hare 2645, 2652-60).

During the 1969 to 1971 period, Becker did not make any payments
~ based upon a percentage of total sales in connection with any of the
trade shows that it attended, other than the Gibson Trade Show (Hare
2661).

During the 1969 to 1971 period, Becker neither made any payments
similar to the show fee payments nor made or offered to make an
alternate payment to the booth fee to those of its customers that did
not hold trade shows (Becker 2662).

132.  After Becker ceased participating in the Gibson Trade Show,
its sales volume with Gibson retail stores dropped in 1973 and 1974, due
in part to competition from another vending company (Hare 2642,
2644, 2718-19).

133.  During the 1969 to 1971 period, Becker operated a promotional
program wherein it would make payments to wholesalers for bulletins
sent by the wholesaler to Becker’s retail customers in order to
encourage purchases by the retailer from the wholesaler (Hare 2645—
46). This same type of bulletin was made available to the Gibson
Products Company (Hare 2649). The ten percent show fee paid to the
Gibson Trade Show was in addition to the bulletin program (Hare
2649). Other than this bulletin program, Becker had no promotional or
advertising program available for its customers (Hare 2648).

134. Becker paid the expenses of its employees who attended the
Gibson Trade Show (Hare 2609).

135. The refills sold by Becker were not the type of product that
lend themselves to advertising to the general public. Becker was
unconcerned with promoting its products to consumers (Hare 2675-77).

136. Becker’s vending machines were sold only to retail stores and
not to consumers (Hare 2673). Thus, the vending machines were not,
and could not be, subject to promotional advertlsmg in connection with
their resale.

137. In 1969 and 1970, Becker produced six product lines which
included the following machines: a one penny toy and gumball, a one
penny toy and hard candy, a nickel toy and gumball, [56]a nickel
capsule with toys in it, a dime capsule with toys in it and a quarter
capsule with toys in it (Hare 2529, 2535; CX 594).

27 See Finding 133.
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The refills, produced by other compames and purchased by Becker
were all standard lines of products that went out to every customer?s
(Hare 2530-31). ‘ v

All of Becker’s products cost Becker $5.00 per box and were retailed
at $10.00 per box. Thus, a penny gumball box would have 1,000
gumballs, while a dime box would have 100 items in it (Hare 2532-33).

The nickel, dime and quarter capsules contained toys such as spiders,
bugs, rings, et al. (Hare 2533).

138. The shelf life of the items that went into the capsules is
indefinite. The shelf life of the items that went into the gum and candy
is approximately one year (Hare 2533).

139. Some of Becker’s invoices indicate that the company sold its
merchandise to Affiliated Food Stores, Inc., a wholesaler who handled
billing for Becker and warehoused merchandise for some of Becker’s
retail customers. However, individual retail stores were the indirect
customers of Becker’s products, at least in the majority of instances,
when they were the direct recipients of shipments from Becker2® (CX
599A-M, R, Y, Z-6, Z-9, Z-11-Z-22; Hare 2566-70, 267072, 2699-2703,
2707-08). Becker regarded as its customer the firm to which the
shipments were noted on the invoice (Hare 2569-70).

140. The invoices in the record reveal several contemporaneous
sales involving goods of like grade and quality sold to competing
customers, including the following examples3? (CX 587U, 589F, 599A,
R,Y, Z-6,Z-9, Z-11-Z-15, Z-20, Z-22): [57] ,

Henderson, Texas: Toy N Joy Toy or Candy 1000/1¢ (Gibson -
8/4/69, 5/12/70; Luther Jenkins3! - 6/2/70); Toy N Joy Toy or Gum
1000/1¢ (Gibson - 8/4/69, 5/12/10; Luther Jenkins - 6/2/70); Toy N Joy
Capsules 1000/10¢ (Gibson - 8/4/69, 5/12/70; Luther Jenkins - 6/2/70);
Toy N Joy Capsules 40/25¢ (Gibson - 8/4/69, 5/12/70; Luther Jenkins -
6/2/70).

Dallas, Texas: Toy N Joy Toy or Candy 1000/1¢, Toy N Joy Toy or
Gum 1000/1¢, Toy N Joy Capsules 200/5¢, Toy N Joy Toy and Gum
200/5¢, Toy N Joy Capsules 100/10¢, Toy N Joy Capsules 40/25¢
(Gibson - 10/7/69, 1/26/70, 3/16/70, 6/10/70, 8/10/70, 9/22/70;
Sundown Food Storest - 8/31/70, 9/29/70, 10/26/70; M.E. Moses
Company3! - 11/30/70; D&J Supermarket3! - 6/2/69). [58]

28 Thus, the same penny box of gum‘or nickel box of capsules went out to every Becker customer (Hare 2531),

2@ Certain of the invoices in the record indicate that shipments were made to Affiliated (CX 599N-Q, S-W, Z-Z-5,
2-7, Z-8), or made to entities whose functional level is un} n. In these inst: , it is not possible to determine
whether the goods sold were sold to a nonfavored customer of Becker's competing at the same functional level as the
Gibson stores.

30 G issi | introduced numerous invoices of sales by Becker to Gibson retail stores located across the
country (CX 582D-Y, 583F-S, U-X, 584D-R, 585D-W, 586D-T, 587D-T, V-W, 588D-J, 589D-E, G-H, 590D-0).
However, there is no record evidence of any sales by Becker to any competing stores in these cities.

3t Luther Jenkins, Sundown Food Store, M.E. Moses Company and D&J Supermarket function at the retail level
of operations (Finding 369).
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B. The Parker Pen Company

141. The Parker Pen Company (“Parker”), of Janesville, Wisconsin,
sells writing instruments, writing sets and desk sets (Renninger 264).

Its major manufacturing facility is in Janesville, and its products are
sold and shipped from there throughout the United States (Renninger
264). Such sales include shipments to Gibson stores located outside of
Wisconsin (CX 506 A-F). Parker is engaged in interstate commerce and
its transactions with the respondents, including the show fee payments
based on such sales, are in the course of such commerce.

142. Parker ranks first in the worldwide sales of writing instru-
ments and desk sets; domestically, it ranks third or fourth in such sales
(Renninger 264-65). »

143. Parker began selling to the Gibson Discount Centers in the
early 1960’s (Renninger 268). In the period 1971 to 1974, there were
approximately 485 Gibson Discount Centers; Parker sold both of its
product lines to approximately 210-220 of these stores during this
period (Renninger 269, 274). It sold to both company owned and
franchised stores (Renninger 272-73).

In the period 1971 to 1974, this supplier’s sales to the Gibson retail
stores constituted almost one percent of its total sales (Renninger 279).
In 1971 to 1973, the Gibson stores as a group were considered Parker’s
largest account. In 1974, they were number one or number two
(Renninger 281-82). .

144. Parker shipped goods to the individual Gibson stores and billed
the paying office indicated for the particular store (Renninger 270).

145. 1In the years 1971 to 1974, Parker attended or participated in at
least one Gibson Trade Show per year (Renninger 283).

It participated in the Gibson Trade Show because, in its view:

The key to doing business with Gibson at that time was to attend the shows, and prior
to attending the show was to get your product authorized and listed on the show sheets.
[59] . :

The assumption on our part was that if you didn’t go through that process, your
likelihood of maintaining a rate of sale and volume to the Gibson stores would practically
diminish to nothing (Renninger 318-19. See also Tr. 291).32

146. In the years 1971 through 1974, Parker did not employ H.R.

_ Gibson, Sr. as a manufacturer’s representative or broker to represent it

at the Gibson Trade Show (Renninger 310-11); Parker considered H.R.

Gibson, Sr. to be a customer in the period 1971 to 1974 (Renninger 335-
36).

147. 1In the Gibson Trade Shows in which it participated in 1971,

3z In 1975, a‘year when Parker did not participate in the Gibson Trade Show, its sales to the Gibson stores were 50
percent of sales in the preceding year (Renninger 282).
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1972, 1973 and 1974, Parker made no sales to retailers other than

Gibson Discount Centers (Renninger 300, 309). All of Parker’s sales at
the Gibson Trade Show were made through the use of show sheets
(Renninger 308). Furthermore, at the beginning of each show, the
trade show staff gave Parker a list of stores in order to verify that
someone from each of those stores visited Parker’s booth. The check
list only contained the names of Gibson stores (Renninger 300-01).
148. Manufacturers’ products had to be presented to a Gibson
“Trade Show buyer, accepted for sale and listed on show sheets before
any manufacturer could display and sell its products to the Gibson
retail stores (Renninger 291). In the case of Parker, the trade show
buyer in question was Gary Leverett, the stationery and jewelry buyer
(Renninger 291, 311-12).

Show sheets listed the products to be displayed or sold to Gibson
stores. They gave the product description and price, listed whether the
product had a special promotional price and stated whether the product
was going to be advertised in a Gibson tabloid (Renninger 294).33

Generally, Parker’s customers picked up the show sheets at the trade
show and, subsequently, sent in the show sheets to Parker’s representa-
tive as completed purchase orders (Renninger 298). 25% of Parker’s
sales to the Gibson stores were during the selling periods shown on the
show sheets. The majority, or 75%, of Parker’s sales to these stores,

however, were made by Parker’s sales personnel calling on the stores

and writing their orders (Renninger 298). [60] ‘

149. During the 1971 to 1974 period, Parker’s employees and
representatives staffed the booths at the Gibson Trade Shows (Ren-
ninger 283-84, 289-90). And, Parker paid the expenses for its
employees attending the Gibson Trade Show, including transportation,
lodging and meals (Renninger 316).

150. Parker representatives demonstrated products and discussed
selling techniques with Gibson retail store buyers and owners at the
Gibson Trade Show (Renninger 289-90). The more product knowledge
a buyer has, the better he can sell that product (Renninger 293-94).
However, in making sales calls on other customers, Parker’s sales force
would also explain the advantages of their product, demonstrate the
product and help to develop selling methods (Renninger 400-01).

151. During the 1971 to 1974 perlod the requirements which
Parker had to meet to participate in the Gibson Trade Show were:
securing the trade show buyer’s approval for merchandise that was to
be included on the show sheets; payment for the rental of booth space;

33 CX 501A and CX 467 are show sheets (Renninger 294-95).
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and, payment of a show fee based on a percentage of total sales to all
Gibson stores (Renninger 311, 313-14, 317-18). [61]

152. Parker made the following booth fee payments pursuant to its
participation in the Gibson Trade Show in the period 1971-1974:

Wurber of Arount of | Form of N

Show Booths Payment Payment Payee -
-February ‘71 2 550 Qheck | Tdeal Travel Agency O LEAC
191 __ Fay 71 T 275 Thecx Tdeal Travel Agency TX & JUA-E
_Rgoer 71 I 175 Theck Ydeal Travel Agercy CL L73AE
My ‘72 1 $300 Check Ideal Travel Agency X 478AC
1972 _huposce 777 1 ERB) Theck —1deal Travel Agency X LEA-D
May '73 1 $350 Check H.R. Gibson, Sr. CX 4LB8A-E
1971 _Agwsc 73 T 3350 Check “H K. Gibson, St. TX L5ZA-E
Febrimry ‘74 1 $350 Check H.R. Gibson, Sr. X 497A-E
1974 Asgpust T4 1 3700 Check H. X, Clbson, Sr. TX_ S00K-D

[62]153. The first request made to Parker for a show fee was in
early 1971 (Renninger 322, 324). Initially, the supplier refused to pay
the show fee (Renninger 324). Subsequently, in August 1971, the
Gibson Trade Show buyer, Gary Leverett, told Parker’s representative
that it would have to pay the show fee (Renninger 324-25). When
Parker’s representative advised Leverett that he thought such pay-
ment would be illegal, Leverett stated it would have to be paid
(Renninger 481-83). In this connection, Parker’s representative had
been informed that, unless the show fee were paid, its products would
not be listed and it would not be permitted to participate in the show
(Renninger 330).

Parker decided to make the show fee payments in order to
participate in the Gibson Trade Show because, at this time, the Gibson
stores were considered the largest discount chain that it had. The
Gibson stores represented a sizable amount of business and Parker’s
officials did not feel that they could walk away from this kind of
business (Renninger 318, 325-26).34

154. The amount of the show fee was to be based on five percent of
total sales to all Gibson Discount Centers, including both company
owned and franchised stores (Renninger 317-18, 326). Originally,
Leverett had asked for three percent, but the request escalated to five
percent by August 1971 (Renninger 326).

34 Parker felt that it could not afford to lose the Gibson business which amounted to about $100,000 at that time
(Renninger 327). ’
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155.. Gibson requested that the show fee payment be made by check
but Parker paid by credit memorandum (Renninger 328).35

156. Parker wanted an invoice for the show fee but never received
one (Renninger 328-29). It wanted the invoice because its counsel felt:
the payment was illegal and part of the sales upon which the show fee
was based were generated by franchised rather than Gibson owned
stores (Renninger 329).

The five percent show fee to cover 1974 was paid in 1975 by a check
sent to H.R. Gibson, Sr.’s attorney, Bardwell Odum (Renninger 333).
Parker had previously advised Mr. Odum that, in its opinion, the fee
was illegal. Mr. Odum claimed the fee was not illegal but due under a
contract for invoices. Parker decided to pay, but never received any
answer as to what services it was paying for in response to a request
" for that information (Renninger 333-35, 488. See also CX 505B, 505C,
1325; SR 55, 56 A-B). [63] _ _

157. Parker’s show fee payments for the period 1971-1974 may be
summarized as follows: ‘

38 A credit memorandum is a negotiable instrument bet a supplier and & where the customer may
use the credit memorandum to offset part of his bill with the supplier (Renninger 331).

74-971 0—81——39:QL3
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Description of
Date of Form of Period For Which Payment on
Jrount | Paymwent Payment Payee Payment Was Mada Parker Records
$5145.00 | 1972 Credit Gibson Products Co. | 4/1/71 through Advertis:
Hemorsndum | 519 Gibson St. 12/3un ; Coor X tas togt
Seagoville, Texas
$ 51534 | /T2 Cred{t Gibaon Products Co. | 1*% Quarter Spring 1972
Hemorandun 319 Gibson St. 1972 Coop Advertis:
Seagoville, Texas I
$1562.84 | 8/30/72 Credit Cibson Products Co. 2d Quarter Coop Advertisingiiw
Mecorsndue | 519 Gibson St m8n Spring
Seagoville, Texas
$2020.24 | Mov. '72 | Credit | Gibson Produces Go. | 34 Quarter | Coop Advertiatnghwt
Merorand | 519 Gibeon St. 1972
Seagoville, Texas
$873.54 {Jm. ‘73| Credit Cibsons Inc. 4th Quarcer Coop Advertisingseans
Mezorandm | 519 Cibson St, - 1972 X Mas
Seagoville, Texas
$6019.50 | 2/7/78 Credie Gibeons Inc. 1973 'SL allowmncertaick
Merorandun 519 Gibson St. .
Seagoville, Texas
$3502.03 | 4/1A/7S Check H.R. Gibeon, St. 1974 ricseickeike

* (X A77A; Reminger 356-387, 398,
"= CX ATIC; Remineer 387-388,

44 (X ATTE; Rersiinger 388.

ket CY A77G-H; Rerninger 388.

vomkad (X A771; Perninger 385,

whakak (X 456A; Rerminger 395.

whikiick CX 305-A; Reoninger 389-91,

[64]158. Parker regarded the five percent show fee as a discount or
price reduction (Renninger 465). Parker did not regard the fee as
cooperative advertising payments3¢ (Renninger 463-64). The payment

“was made to enable Parker to display its merchandise to the Gibson
Discount Center retailers attending (Renninger 497K-L; SR 51).

159. The Gibson Trade Show is not a service in connection with the
resale of Parker’s products to consumers. Parker’s reason for attending
the show was to get its products listed and into the hands of the buyers
of the Gibson retail stores; it was concerned with making the original
sale to the retailer rather than promoting the resale of its products to
consumers (Renninger 497F).37 The show fee was paid in connection
with the original sale of Parker’s products to Gibson retail stores; the

3 References to the five percent payment in Parker’s records as “coop advertising” are merely internal
bookkeeping charges and do not reflect the actual purpose of the payments (Renninger 464).
37 Q. You indicated on cross examination that you attended these I believe, four shows in order to build
goodwill. Did you attend the Gibson Trade Show in order to build goodwill with the buyers there?
A. The reason we attended the Gibson Trade Show was to get our products listed in the hands of the
buyers of the Gibson stores (Renninger 497F).
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show fee was not a promotional allowance made in connection with the
resale of Parker’s products to consumers (Renninger 497K-L; SR 51;
Findings 68, 73, 97, 145, 151).

160. Similarly, the booth fee was paid in order to enable Parker to
attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Parker’s goods to Gibson retail stores. The booth fee,
accordingly, was not a promotional allowance made in connection with
the resale of Parker’s products to consumers (Findings 64, 68, 73, 95,
145, 151).

161. After Parker discontinued its participation in the Gibson
Trade Show, it experienced a 50 percent drop in its sales volume to the
Gibson Discount Centers (Renninger 282, 335). [65]

162. Customers of Parker, other than stores operating under the
Gibson name, were not given payments of five percent or a percentage
of their total sales (Renninger 338, 340B, 343).38

163. Parker had a standard cooperative advertising program
available to all of its retail customers (Renninger 336-37). This was
also available and communicated to each Gibson Discount Center or
Gibson retail store (Renninger 337-38, 339).3° The standard cooperative
advertising program of Parker was discussed with the trade show
buyer, Gary Leverett. The five percent show fee paid to Gibson
Products Company was not a part of this regular cooperative
advertising program (Renninger 333-39).

Parker’s standard cooperative advertising program required proof of
performance. None of the respondents in the period 1971 to 1974
furnished proof of performance in connection with the show fee
payments (Renninger 343-44),

164. In 1971 or 1972, Parker participated in tabloid advertising in
connection with the Gibson Trade Show (Renninger 317).

The supplier also participated in the August 1973 tabloid mailed and
delivered to customers in the areas where Gibson stores were located
(Renninger 379; CX 491A-E).40 The items promoted in the Gibson
‘tabloid advertisement were the Big Red Soft Tip Pen and Big Red Ball
Point Pen (CX 491E). For such participation, Parker was billed $250 by
Gibson Discount Centers, Inc. (CX 491D). The agreement to participate
in the tabloid, dated May 2, 1973, had been signed by Ray Bostrom for
Parker and trade show buyer Gary Leverett for Gibson Products Co.
This agreement was entitled, “Gibson Tabloid Authorization Form”
(CX 491E).- By credit memorandum of June 26, 1973, made out to

38 In 1973, Gibsons Inc. received Parker’s credit memorandum for the show fee; such payments were not made
available to Parker's other customers (Renninger 340-41).

38 Parker did not have such a program in 1973 (Renninger 339). The payment of the show fee in 1973 was probably

charged against a nonexistent cooperative advertising budget (Renninger 339).
4 Such tabloids may run prior or subsequent to the period of the trade show (Renninger 381).
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Glbsons Inc., Parker made the $250 remittance for such participation
(CX 491A; Rennmger 381-82). {66]

There is no record evidence concerning contemporaneous sales of the
items promoted in the August 1973 tabloid to Gibson stores and other
retailers competing with them in the resale of such merchandise.

165. Parker manufactures 252 to 300 different pens, combinations -
of colors and permutations thereof (Renninger 421). Parker’s most
expensive pen, the Presidential solid gold pen, costs $400 (Renninger
421). The least expensive pen sold by Parker is the Jotter at $2.50.
Between those ranges, there are 50 to 100 different priced pens
(Renninger 422). Parker’s pens are sold in different types of packaging
ranging from open stock boxes with twelve pens in a box to pens in
individual gift boxes (Renninger 424). In addition, pens are also sold in
combination with a pencil or individually (Renninger 424).

Parker’s “midline products” are sold both by Parker’s direct sales
organization and by a network of wholesalers and distributors
(Renninger 424-25). There are approximately 125 products in the
“midline,” which can be marketed in a number of different combina-
tions (Renninger 425-26).41

The “prime line” products are primarily precious metal or stainless
steel merchandise. These products fall within a higher price category
and are considered Parker’s jewelry or gift line (Renninger 426).
Including all the combinations, there are about 125 products in this line
(Renninger 427). =

166. The tabulations in the record show contemporaneous transac-
tions involving sales of goods by Parker to various Gibson stores and
other Parker customers located in the same town or city (CX 506A-F).
However, the record evidence does not disclose at what functional level
many customers listed on CX 506A-F, other than the Gibson stores,
operated at. For example, there is no way to determine on this record
whether Abilene Prt. and Sty. Co. of Abilene, Texas, or Cook United,
Inc. of Big Spring, Texas, were wholesalers or retailers (CX 506A).
With respect to the majority of the alleged nonfavored customers
listed on CX 506, complaint counsel have failed to sustain their burden
of proof that Gibson retail stores and other Parker customers listed
thereon operated and competed in the resale of Parker’s merchandise
at the same functional level. [67]

The tabulations also do not specify what products were purchased in
a specific transaction. For instance, the products purchased are usually
described as “midline products,” “prime line products,” “pens,” “pen-
cils,” “sets,” “refills,” ete. Nor is it possible to determine from this

41 “Pencil soft, soft tip, ball pen, pencil; ball pen, fountain pen; fountain pen, pencil. You go on and it will go on
forever” (Renninger 426).
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record the price of the products involved. Parker may have 50 to 100
different prices for pens. Given the wide array of Parker products, the
information in the tabulations is insufficient to make the determina-
tion of whether the goods sold to Gibson retail stores and the goods
sold to alleged competitors of Gibson stores were of like grade and
quality.4? '

C. Tucker Manufacturing Corp.

167. Tucker Manufacturing Corp. (“Tucker”), of Leominster, Mas-
sachusetts, manufactures and offers for sale throughout the United
States plastic housewares, which include trash cans, wastebaskets,
laundry baskets, dish pans, pails and other products (Tocci 2141, 2142,
2153, 2162).

Tucker’s products are shipped from Leominster, Massachusetts and
Arlington, Texas. However, the invoices on all sales are issued by
Tucker’s Leominster, Mass. headquarters (Tocci 2143). The invoices in
the record show sales to Gibson stores located outside Massachusetts
and Texas (CX 320A-R). Tucker is engaged in interstate commerce and
its transactions with respondents, including the show fee payments
based on such sales, are in the course of such commerce.

168. Tucker employs manufacturer’s representatives who are re-
sponsible for assigned geographic territories and are paid on a
commission basis (Tocci 2150, 2153, 2184-85). For services provided to
Tucker, the manufacturer’s representative generally receives a five
percent commission based on total sales in his or her territory (Tocci
2375-76). [68]

Neither H.R. Gibson, Sr., Tommy Perkins, an employee of Gibson,
Sr., nor the Gibson Trade Show ever acted as a manufacturer’s
representative for Tucker (Tocci 2182-84, 2321, 2325; CX 312A-C).

169. Tucker attended the Gibson Trade Show approximately two
times per year during the period 1969 to 1973 (Tocci 2187).

The basic service provided to Tucker by the Gibson Trade Show was
the opportunity to sell its line of products to Gibson retail store buyers
{Tocei 2339, 2371-72). This was the main reason Tucker participated
(Tocei 2188). Services provided by the Gibson Trade Show to Tucker
included bringing over prospective customers to the Tucker booth,
listing - the Tucker booth location in a directory and printing and
distributing show sheets to Gibson retail storé buyers (Tocei 2372-73).

42 Parker sold Jotters and refilis to K-Maﬂ;, Walgreens and Gibson stores in the period 1971~1974 (Renninger
497G). There is no indication in the record, either from invoices, tabulations, or testimony, as to the approximate dates
when such sales were made to K-Mart or Walgreens. No witness from Walgreens or K-Mart testified. The evidence is

too sketchy to permit a finding that such sales met the statutory criteria. Sales were also made to Target stores
(Renninger 279). .






accordingly agreed to pay :
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177. Tuckar cade the follcvirg stow fee pmTents T3 The Gibson Trada a‘r:d:—!

€ of | rovm of ETICage CF ¢ Tor Wl Tiption of Fay
Ancunt ?y:::m: Prmenc 2 l .o.gl Sales ! Pament Was Vace on Tucker Records
ST, 30 3177 Tedic "CIS—FWA.!%: To. [0 Esrtlaing sllonce :
* Maco 519 Gibson SC. for the year 1970 #/. -;mt
Seagoville, Texas .
hal 2252-53,
209-10
.08, pviprerd T TISscn Products 0. T, IO | iovertialng alloance | Ok W63,
Moo $19 Gtbson St. . fzom April 1, 1972 to | Toccl
Seagoville, Texas Cet. 31, 1972 &%/ ;’2,23-53,
L LR Y 773 " Tibscn Frodxes (o. Y13 Soveber and Tovabet wd Decerber |
519 Gibson Sc. Dececoer 1972 1972 ad agreemenc AC
Seagoville, Texas repate *% e
TRUD BT [Gea | Cibson Prodicts Ga. £13 Firac balf of T TTXIE
19 Gibaon St. 1973 ’=c;
Seagoville, tu.uﬁ’ . Tocel
. 22%,
. 2410-11
YRS &7 TRk | The Cibson Trade Show 23 Tasc halt of |20 trada show Fea Tor | CX 3L
517 Cibson St. 197 che last half of 1973 A-C;
Seagoville, Texas Toced
. 2290,
2440

*/ Tucker viowed the Go percent trade show fee a3 going to H.R. Gibson, Sr:
By Mc. Steele {Counssl for Respondants]:

Q.hh:l: understading that tha two percent pa; mgnln;to to
F‘ml(mﬁa\ Sr.rzmd\mmmnuﬂ: e

A It was our uderstanding that the payamt »as gaing © H.R. Gibson, Sr.
Q. #nd not to the recail stores?
A That !s coxrect.:

(Tocct '2265. See also Tocel 2320). However, the witness ircediately followed by acknowledg!
incerrelaclonshlp between H.K. Gibaon, St. and the recail scores, at least prior to Novud:et 1971

By Mr. Bocmer [Complaine Comnsel]:

Q. It wes your unders ing at this time, Mr, Tocci, that . K.K. Gibson, Sr.,
in 1970, omned the re stores?

A TYes, Lt vas.

(focct 2263}

) Tuckec's vice-presid and aof g, Laonard J. Tocci, testified as follows:
JUXE won BRAND:  All right. '

Mr. Tocci, ac the begirning of your tsatimomy, you spoke about volume rebates
in connectica with certain discussions you had \dt_\ Mr. Perkdns; is chat corvect?

THE VITNESS: Yes, Chat is.
JUDGE won BRAND: ALl righc,

Mou, vhat 13 the difference betwemn those wolime Tebates snd the reference
o advertising allowance uhich I see on the credit mesorandun, X-306-8?

THE WITNESS: It {3 just the wechand 1. rk within

our wepany, as far an the volume rebace. A.l:lnq,h it was ju-t tersdrology used
a8 advertising..

JIDGE won BRAND: All right,

Aze you telling ma thac, as far as thig trauaccion wus concerned, it (s your
tastimxry, the tesm, "volume rebace” snd “advertising allownce” is synonymous?

THE VIINESS: Yes.
(Tocel 2232-3)).

I.ndmthu!ndn:ny Lc eay ba fairly infexrred thac all of the pa) 3 wade by Tucker to Gibson Produc
and yecorded Tucker as advertis: al. 13 in fi oo o
 beves o toral ales (s« iy’ Xy MZAW u)wu 'act, soow fee payoents predicaced vpon a wlure

Tty Tor Daponte Sy, BR. Glbmen, 5., DDA e Clboon Tride Shov” (X HAG; Tomek 22990, 0 o™t

[72]178. The two percent trade show fee paid by Tucker to
respondents for sales made to the Gibson retail stores in the years 1970,
1972 and 1973 was not a promotional allowance made in connection
~ with the resale of merchandise at the retail level; rather, it was paid
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for the opportunity to make a sales pitch to the Gibson stores at the
trade show and is, therefore, an allowance or discount in connection
with Tucker’s original sale to those stores (Findings 68, 73, 97, 169, 173;
SR 35Y; Tocci 2407-08). .

179. Similarly, the booth fee was paid in order to enable Tucker to
attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Tucker’s goods to Gibson retail stores. The booth fee was not a
promotional allowance made in connection with the resale of Tucker’s
products to consumers (Findings 64, 68, 73, 95, 169, 173). ‘

180. Tucker ceased attending the Gibson Trade Show after 1973
because it wanted to discontinue the two percent volume rebate
payments due to its low profit margin (Tocci 2326-27).

During the period following the termination of Tucker’s participa-
tion in the Gibson Trade Show, Tucker experienced minimal sales
volume with regard to Gibson family owned stores. The sales to such
stores were: in 1974, $22,000; in 1975, $4,000; no sales in 1976 or 1977
(Tocci 2334).

181. In 1970, 1972 and 1973, Tucker neither made nor offered to
make payments based on a percentage of sales to any of its customers,
other than Gibson Products Co. (Tocci 2246, 2254-57, 2282-83, 2292-94).
In these same years, Tucker neither made nor offered to make
alternative payments. for services rendered to any of its customers,
other than Gibson Products Co. (Tocci 2267, 2286-87, 2294-95).

During the period 1969 to 1973, customers of Tucker, other than

‘Gibson, that had a trade show that Tucker attended were Ace
Hardware, Cotter and Company and Merchants’ Buying Syndicate
(“MBS”) (Tocci 2212). These customers all operate at the retail level of
business (Finding 369). The trade shows operated by each of these
organizations were open only to member retail stores (Tocci 2213-15).
Tucker attended the MBS trade show from 1964 to 1973 (Tocei 2213); it
attended the Ace Hardware show from 1968 to 1972 (Tocci 2214); it
attended the Cotter show from 1972 to 1977 (Tocci 2215). While Tucker
paid fees for rental of booth space at each of these shows, Tucker
neither offered to pay nor did pay to these customers any percentage
based on sales made to the stores that attended the show (Tocci 2213
16). Furthermore, Tucker neither offered to make nor did make an
alternative payment to these customers for services rendered (Tocci
2267, 2294). [73]

182. During the period 1969 to 1973, Tucker did not offer to its
customers either a standard advertising allowance, a standard pro-
gram of volume rebates or a cooperative advertising program (Tocci
2143, 2150). ' '

183. During the 1969 to 1973 period, Tucker sold its merchandise to
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Revell sells and ships its products from its Venice, California
manufacturing plant to customers throughout the United States. Such
sales include shipments to Gibson stores located outside of California
(CX 752A-7-103; Blaustein 780-81; Wells 613). Revell is engaged in
interstate commerce and its transactions with respondents, including
the show fee payments based on such sales, are in the course of such
commerce, ,

188. Revell entered into contracts to participate, and did partici-
pate, in the Gibson Trade Show in the years 1968 through 1976 (Wells
614-15; Blaustein 813-21; SR 25A-F, H-P). Revell terminated its
participation in the Gibson Trade Show in 1977 (Blaustein 802).

189. Defining a customer as an entity for whom Revell would write
- up an invoice on a shipment, Revell had 500 to 600 customers in 1973,
including Gibson stores (Blaustein 782). Among the retail customers to
whom Revell sold its products in the period 1973-1976 were J.C.
Penney, Sears, Zayre, K-Mart, the Gibson stores and W.T. Grant
(Blaustein 850-52).43 Revell, in the relevant period, also made sales to
the Target stores, a chain of 59 discount retail stores located in
Minnesota, Wisconsin, Illinois, lowa, Missouri, Colorado, Oklahoma and
Texas (Doyle 4288-89, 4291, 4370; CX 1335A-B).

190. In the period 1969 to 1972, Revell representatives called on
Gibson stores in addition to attending the Gibson Trade Show (Wells
762). And, Revell set up a program whereby its regional sales
managers would contact those individuals having buying jurisdiction
for Gibson stores (Wells 720-24). Revell has neither sent invoices nor
sold merchandise to Herbert R. Gibson, Sr. or to the Gibson Trade
Show (Blaustein 812). [75]

191. Revell’s contacts with the respondents in connection with the -
Gibson Trade Show were with Gary Leverett and Lynn Low. The topic
of discussion at meetings in Seagoville, Texas with Leverett and Low
in 1978 and 1975, respectively, was Revell’s participation in the trade
show (Blaustein 790-91). Beginning in March 1975, Revell was advised
that the Gibson Trade Show was a selling organization which would
represent Revell to sell merchandise (Blaustein 793, 798, 847-48).

Revell, however, did not regard the Gibson Trade Show as its sales
representative (Blaustein 807). And, trade show personnel did not
write orders for Revell after 1975. Revell’s own sales staff wrote the
orders (Blaustein 807). Revell regarded the Gibson Trade Show as a
customer (Blaustein 807).

192. Revell and Gibson Trade Show employees coordinated blanket
and makeup orders. Some of the sales by Revell were made through a

43 Revell’s product;s were listed in the catalogs of Sears, J.C. Penney and Montg y Ward (Blaustein 836).

-
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215. - Regal made the following show fee payme—ﬁts to‘tyshe Gibson -~
Trade Show:

te of [Fom of Yaoaiage of [Pl Yoo WL lh.cdﬁ:!m of Faynent
Jeosre {Pavent  Wevmene ? Total Sales |Pavount Uas Made ar Resal Rocords
V5,07 85 LA | Gwex [Cliecs Prodecs 86, n 1% Volice Teiate OCEIRT
Artn: Tormw Perking
"I BB S {UTWTT | Uheck [ Clban Froducts of k-4 T wxncha of 1570 [Vemats of 25 sdwerclaing T ERAL
Sesgovilla sales allownce for 11 mnchs of
1970 saies w Citwon store:
V.IG W (L1570 | thedx [Clbmon Prooucts (o, k9 57T W kowrialng - ZLef (LN BSIAX,
319 Cibsan Sc. sales™/ 632A-C;
Seagoville, Texas Mehring 1345
46
W [TTT9/71] Trdle -3 T Eoerclaing allomnce Tor X ESA-C,
Mo 1972%/ 633, 67C
TSNSLS | W75773 | Gredit Tilson Trade Show 4 & June 1973 [ Show Tes Tox Jam, - Junw T BTIRD,
Hemo {317 Cibeon €. 1973 678
Seapoville, Texas
TXTHN | U | it - 4 JalyTac. 1975 | Show Tes Tor Jlly-Tac. 1577 [CX 585, BTIK
Yo HBOA-B .
et ing 1685
YLV B0 T777e | RedlE I o Jine T9& | Sew iev 167 San. - June TGS,
Hero 1924 S® 1o
X\ 3775 Credlt E S July-Toc. 197% Ihn Tao Yot July-Tec. I90a (U769
Moo
TRUTBY FIHTS | Owew [Tow Clhwen Trade Show p Jon. June TV75 [ Show Tes Tor Jan. - Jume oC18q
1266 €. Lodborter 1973 . .
- IDallas. Teras
XTSTo B8 (I/T1776 | Ok - 3 July-Tec, Y975 | Show Fee Tor July-Tee, 1975 TSHIEL K 5
WY [T ic Clbson 17038 Thow k- Jan.Jura 1976 [ Show Tee Tor Jan. - June  [SR1SL, U, 7
319 Ctbson St. 1976 .
Seagpville, Texas . 4
RL S TIT | Gmck [The Clbaon Trace Show - Paly-Tec. T976 [ 50w fwe Eor July-Tec. 1976 (S IBN
1266 £. Ledbettar -
Daliss, Tous

» documcnt roduced fnto evidmes describe Cheae payents as shurtielng allocrnces, thers
d -::: :-hbz u:: ::ctl.ﬂtﬂm Unlikr the other records of peymrts mmde (ovb:ﬁ-rthuv‘ by Cibeon

of Regal ts {srr Tho chart dotalling sdvertising alloaemces wmda by Regal o the Clbzon Trade Show

b\frnv,. :K":f, Inezont paymrnts cover blanket periods of 11 wnnthe in one case and one year in the other,

® ot specify Mather Cha adwrilalng wos 1n tablold form, in print eds or in som other form and do moc

epecify what product (s) or prodct 1ine(s) worn sdvectised. Purcher, tho peveonts ave for mbstmcially

Yarge mems and arm within the sem monetary rwige as the rwomining show fos payments during the 1969 to

lnrun porlod.

wo/ Wnile the docurents Introduced into evidence describe thia paymmt as n sdvertistng allowwce, the

Flv\ witness sdudtted that the payront wos, in [act, & show fee mmhmut). Such = somtasien

casts further doubt on Cho doseriptiens of the two poysants reforred to in tho footwte showe and suyresta

thet thay, too, say vall be show lees. .

[87]216. The three percent show fee paid by Regal to the Gibson
Trade Show was viewed by Regal as payment for the trade show’s
services in helping Regal make sales to retailers (Mehring 164849).
Regal did not consider the three percent show fee, or the two percent
show fee paid prior to 1973, as promotional payments (Mehring 1648
49).

217. The services received by Regal from the trade show in

exchange for the percentage payments made from 1971 through the
present basically consisted of the opportunity to sell to buyers for the
Gibson organization (Mehring 1392). The show fee was paid in
connection with the original sale of Regal’s products to Gibson retail
stores; the show fee was not a promotional allowance made in
connection with the resale of Regal’s products to consumers (Findings
68, 73, 97, 209, 212, 216).

218. Similarly, the booth fees were paid in order to enable Regal to

attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Regal’s goods to Gibson retail stores. The booth fee was not a
promotional allowance made in connection with the resale of Regal’s
products to consumers (Finding 64, 68, 73, 95, 209, 212).
219. In 1972, Regal sold its products to Woolworth and TG & Y, in
addition to Gibson stores (Mehring 1400; Finding 205). It did not make
payments to Woolworth or TG & Y or any other chain store accounts.
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based on volume of sales in that year (Mehring 1398, 1400). Nor did
Regal make such payments to Woolworth in 1973 (Mehring 1405-06).
Regal did not make the three percent payment based on volume of
total sales available to Woolworth in 1975. It only made a one percent
advertising allowance available to Woolworth (Mehring 1422; Finding
223). .
220. In the period 1969 to 1975, Regal had a standard two percent
advertising allowance available for all its customers. This was the only
promotional allowance made available to the Gibson stores in that
period (Mehring 1392, 1641). [88]
221. Regal made the following advertising allowances to the
Gibson Trade Show from 1971 onward:

Date of Form of Description of Payment| -
Aot Payea Payment: Payment. oa Regal Records
$ 880.%0 | Gibean Products Co. 12722/ Credit Advertising allowsnce |CX 654A-B
Seagoville, Texas Meo on FWBLOAY and F
Attn. : Taomy Peridns Buckeye Decorated
sets appearing in -
November tab
$ 1,16L.73 | Gibeon Products Co. anyn Credit . Advertising allowsnce {CX 661A,
519 Gibsan St. Meon on W740 Set in the C-Phh.rtni
Seagoville, Texas April tab (1429, 143
$ 500.00 | Gibeon Products Co. s/r/m Credit Advertising allowence |CX 661B
519 Gibsm St. Memo for Spring Specials
Seagoville, Texas .
$ .500.00 IL 6726 in pre- X 672C
Quistmes tab. #/ -
$ 500.00 : v W820 in Spring teb.*/ |CX 677D
$ 500.00 IL 6727 in November |CX 677B,
. tab, */ ~ o .

Fo Sopias of ovoloss poF copies of thacks gt credlt vanmg vers intreaces bms
, 50 a8 to establish the exact detalls of these psyments snd vhether they were,

in fact, paid out,

(89]222. The tabloids utilized in 1972 were under Regal’s standard
advertising program. Regal did not specify whether an advertisement
was to run in a tabloid, as a print ad or in some other format (Mehring
1432-33). :

The Gibson Trade Show discontinued the procedure of running
tabloids for Regal products in 1973 (Mehring 1431-32).

223. Regal made available to Woolworth its regular two percent
promotional allowance for promotion of Regal products during the
1969 to 1975 time period (Mehring 1633-34). However, Woolworth

demanded and obtained a special promotional package from Regal.

i
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Woolworth received a one percent advertlsmg allowance and a one
percent price reduction based on invoice price?® (Mehring 1635-36).
Under that arrangement, in 1973, 1974 and 1975, Woolworth received
approximately a one percent allowance on print advertising. The
Gibson stores, in that period, received a two percent allowance for
print or tabloid advertising (Mehring 1414, 1417-18, 1421-22, 1425-26).
The Gibson stores, however, did not receive a price reduction as part of
their promotional program from Regal (Mehring 1641).
~ 224. Regal sold its products to TG & Y in 1973, 1974 and 1975
(Mehring 1423). Regal made available to TG & Y an advertising
allowance based on TG & Y’s sales in the 1973 to 1975 period. TG & Y
availed itself of the advertising allowance offer by running a tabloid
which included Regal products (Mehring 1423-24, 1433).

Regal made various promotional offers available to TG & Y during
‘the 1971 to 1975 time period (Pettit 4162). Different Regal products
could have had different percentage advertising allowances or, even,
lump sum advertising allowances (Pettit 4237-88). Promotional offers
made by Regal to TG & Y were a thousand dollars credit memo in
exchange for which TG & Y had to buy Regal products and advertise
them in their company-wide advertising program (Pettit 4169-70,
4232), as well as other lump sum dollar amounts (Pettit 4173; SR 111F-
G).

225. Regal sold its products to Target in 1975 (Mehring 1442). It
made its standard advertising program available to Target in that year
(Mehring 1443-44). [90] '

Other than an advertising allowance based on two percent of total
sales under Regal’s standard advertising program (Mehring 1443),
Regal made no other percentage of total sales payments available to
Target in 1975 (Mehring 1444).

226. The two percent advertising allowance. paid by Regal to
Gibson retail stores was separate and distinct from the three percent of
total sales volume paid to the Gibson Trade Show in 1973 (Mehring
1417; CX 683A).

297. The record does not support a finding that the Regal tabloid
payments. to respondents were beyond the scope of its regular
advertising programs available to Regal’s other customers and, thus,
discriminatory (Finding 220).

228. Regal offered various promotional services to its customers
who did not have trade shows. These services included in-store
demonstrations of Regal products by Regal personnel for consumers at

49 Woolworth placed Regal products in a tabloid as part of its promotional arrangement with Regal. The one

pereent price reduction in Woolworth’s net invoice price was Regal’s payment for the tabloid advertising (Mehring
1644-45).
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the retail level, store display stands and product knowledge sessions
where Regal personnel discussed Regal products with retail store sales
personnel (Mehring 1483-90, 1601). These services were an extension of
Regal’s sales activities and were expected by its customers; they were
not part of a formal program (Mehring 1493).

229. Regal manufactures about eight different cookware lines
under the Regal name (Mehring 1370). -

230. Regal also manufactures so-called “traffic appliances,” which
are small, hand-held electrical appliances such as coffee makers, fry
pans, corn poppers, fondues, hot pots, griddles, slow cookers and french
friers (Mehring 1370, 1611). Regal lists all of the electrical appliances
that it produces under the heading, “traffic appliances” (Mehring
1377). The traffic appliance category is comprised of entirely different
products. Including color variations, Regal manufactures over 50
different types of traffic appliances (Mehring 1610-11). Regal’s
customers generally do not purchase all of the traffic appliances which
it manufactures (Mehring 1612-13).

Regal manufactures approximately 10 different models of coffee-
makers, with color variations within each model (Mehring 1613, 1617
19). For instance, during the 1969 to 1975 time period, one type of
Regal coffeemaker, called Poly Perk, had four different sized models,
with three different colors in each size, to serve different consumer
needs and preferences (Mehring 1617-19). [91]

During the 1969 to 1975 time period, the electric fry pans manufac-
tured by Regal were all Teflon coated, with various exterior color
combinations; there were two sizes (Mehring 1619-20).

Regal marnufactures only one basic model of a corn popper. There
were only color variations in the fondue and slow cooker models. There
were different models, aside from color variation, of the other
electrical products in the traffic appliance category (Mehring 1620).

231. There are differences in quality, color, styling and metals used
in the various cookware lines manufactured by Regal (Mehring 1372,
1621-22). During the 1969 to 1975 time period, Regal’s cookware lines
fell into two basic subcategories, Teflon coated and non-Teflon coated
interior surfaces (Mehring 1619-20, 1622-24). The purpose of this
differentiation was to meet consumer needs and preferences (Mehring
1623). o

Regal sold as many as four cookware lines to Gibson stores in 1971.
The names of these lines are Duncan Hines, Imperial, Buckeye and
Mardi Gras (Mehring 1871-72). There are different individual products
and sets within each of the four lines (Mehring 1620-24). Regal’s
customers, i.e., wholesale houses, distributors, central buyers, could
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[93]Shreveport, Louisiana: Cups5! (Gibson - 8/14/72, 8/27/72; TG &
Y52 - 4/10/72); Pot-o-Plenty5! (Gibson - 10/10/73; TG & Y - 9/7/73);
Poly Urns? Gibson - 9/20/73,9/25/73; TG & Y - 11/19/73).

Lubbock, Texas: Poly Urn51 (Gibson - 3/2/73, 9/14/73; TG & Y -
3/13/783, 11/19/73); Tea Kettles! (Gibson - 9/14/73, 9/10/74, 10/7/14,
12/12/74; TG & Y - 9/26/73, 2/18/74, 10/25/74); Bowls51 (Glbson -
2/6/74; TG & Y - 2/19/74).

F. Waltham Watch Company

235. Waltham Watch Company (“Waltham”), of Chicago, Illinois,
manufactures and sells watches, jewelry and clocks (Levitt 1764-65).

Waltham sells and ships its goods from Chicago to throughout the
continental United States, including sales to Gibson stores located
outside of Illinois (Levitt 1765; CX 216A-D). Waltham is engaged in
interstate commerce and its transactions with the respondents, includ-
ing show fee payments based on such interstate sales, are in the course
of such commerce.

236. Waltham sold its products to wholesalers for resale to catalog
houses and to premium houses in the 1969 to 1975 period (Levitt 1993
94). It also sold to retailers such as the Gibson stores (CX 205A-B).

237. Waltham had a total sales volume for watches of $185,716.25
with all Gibson stores during 1973 (CX 205A-B). Most of Waltham'’s
sales of watches to Gibson stores in 1973 were shipped to individual
stores (Levitt 1838; CX 209B).

238. During the 1969 to 1975 period, Waltham merchandlse could
not be displayed at the Gibson Trade Show unless listed on show sheets
(Levitt 1868). [94]

Waltham furnished the product and price information contained in
the show sheets, which were prepared and distributed by the Gibson

* Trade Show for use at their various shows in connection with the

placement of orders (CX 194A-F, 196A-K, 208A-C, 212A-N; Lehman
1257-58, 1261, 1264, 1266; Levitt 1874-75). The show sheets could serve
as prospective orders, with the individual Gibson retail stores filling in
the blanks regarding quantity (Levitt 1987).

During the 1969 to 1974 time period, Waltham presented merchan-
dise to Gibson buyers; the buyers, then, preselected merchandise and
authorized the merchandise to be listed on the show sheets (Levitt
1863-64, 1866-67, 1877-78). Waltham’s sales representative considered
this procedure to be a sales presentation (Levitt 1866, 1831).

The Gibson Trade Show buyers, such as Gary Leverett, preselected

st There is no record evidence indicating that there are variations in any of these products, such as materials used,

range of sizes, weight or electric versus non-electric operation.
52 TG & Y functions at the retail level of operations (Finding 369).
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merchandise for the benefit of the Gibson stores attending the trade
show throughout the 1969 to 1975 time period (Levitt 2007-08). As
such, Leverett was acting on behalf of the Gibson stores (Levitt 2008).
Distribution of the show sheets at the trade show was a benefit to the
Gibson stores as well as an effective selling tool for Waltham (Levitt
1988, 2008, 2020-22). '

239. Belva Gibson participated at various times in physically
selecting the merchandise, usually jewelry, that she thought would sell
in Gibson stores (Levitt 1826-27).

240. In 1971, Gary Leverett, the jewelry buyer for Gibson Products
Company, selected four models of watches from Waltham’s sales
representative for purchase. The transaction took place in Seagoville
(Levitt 1823-25).

Although Leverett assumed the title of merchandising manager in
1973 or 1974, he continued to perform the same functions he had
performed in earlier years as far as Waltham was concerned (Levitt
1913-14). Waltham’s sales representative regarded Gary Leverett, who
held the title of merchandising manager in 1973 (CX 203A; Levitt
1978-79), as a buyer (Levitt 1976). .

241. During the 1969 to 1974 time period, Waltham made no-sales
at the Gibson Trade Show to stores other than the Gibson Discount
Centers (Levitt 1899-1900).

242, At the Gibson Trade Shows, trade show employees introduced
new franchise owners to Waltham personnel and asked Waltham to
assist in writing an opening order for such stores. Gibson, Sr. also
brought new managers to the Waltham booth and assisted them in
selecting goods for the new store (Levitt 1904). [95]

At the trade shows, new store managers, Leverett and the Waltham
sales representative discussed merchandise. Leverett assisted the new
store manager in making decisions about what to buy (Levitt 1907,
1910). For already existing stores, the store managers would be able to
finalize orders (Levitt 1908-09).

243. Neither Gibson, Sr. nor his employees staffed the Waltham
booths at the trade shows in the 1969 to 1974 period; those booths were
run by Waltham personnel (Levitt 1911-12). Leverett did not perform
a selling function on behalf of Waltham at the trade shows (Levitt
1911).

244. The requirements imposed upon Waltham by the Gibson Trade
Show to participate in the shows were: payment for the rental of booth
space; and, payment of a five percent allowance based on total watch
sales to all Gibson stores (Levitt 1803-05, 1809-10, 1829-31, 183435,
1838). [96]
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245.  Waltham made the following booth fee payments to the
Gibson Trade Show:

Wuber of | Rate Per | Awowunt of  [Form of
Show Booths Booth Paymnt |Payment Payes
.00 350.00 Check | H.R. Gibscn, Sr, CX 193A-B
My 14-18,1973 1 $350 ; $ ST
, Toas
350.00 100.00 | Chack | H.R. Gibeen, Sr. |CX197A3
Aogust 197F [ $ $2 KR Sibea .
e, Taxas
' .00 $350.00 Chack | H.R. Gibsom, Sr. | CX 196A-B
Tov. 3-9, 1973 1 $330. HR
e, Taxas
.00 ,100.00 Check | H.R. Gibson, Sr. CX 206A-C
February 1974 6 $350 R it s
, Taoas
LJ
.00 350.00 Check |H.R. Cibscn, Sr. |CX 210A-8
May 13-17, 19% 1 $350 $ HE
Seagoville, Teoxas
Ag. 12-16, 1974 6 $350.00 | $2,100.00 (heck |H.R. Gibson X 1A

[97]246. From 1969 to 1974, Waltham set up a warehousing
allowance to Gibson Products Company, payable in merchandise. The
allowance was five percent of total sales of watches to all Gibson retail
stores, regardless of whether the watches were shipped directly to
individual stores or to a warehouse (Levitt 1803-05, 1838; Lehman
1284, 1301-02). In the case of Waltham’s Dallas area representative,
99.9% of the shipments were shipped directly to the Gibson stores
(Levitt 1838. See also CX 209).

247. Belva Gibson participated in discussions with Waltham’s sales
representative in 1971 as to the amount, $118,768, that was to be paid
on warehousing (Levitt 1813-14, 1822-23, 1825-26; CX 201C).

248. Sales made at the Gibson Trade Show to individuals who
leased jewelry departments in Gibson stores were not included as part
of the total annual sales to Gibson stores from which the warehousing
allowance was computed (Levitt 1997; Finding 257).53 ‘

249. Waltham did not refer to or make use of the term, “trade show
fee.” It used, instead, the term, “warehousing allowance” (Levitt 1829—
31, 1834-35; CX 203A). The five percent warehousing allowance had
nothing to do with advertising or otherwise promoting the resale of
Waltham products (Levitt 1968-69; Lehman 1284). Warehousing
allowances are, in fact, trade show fees in the case of Waltham’s
dealings with Gibson stores. Such show fees effectively operate as

53 In 1975, 25% of the sales made at the Gibson Trade Show were made to such leased jewelry departments (Levitt
1997).
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price reductions to the Gibson stores, and were paid in connection with
the original sale of Waltham’s products to Gibson retail stores
(Findings 68, 73, 97, 244).

250. Similarly, the booth fee was paid in order to enable Waltham
to attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Waltham’s goods to Gibson retail stores. The booth fee was not
a promotional allowance made in connection with the resale of
Waltham’s products to consumers (Findings 64, 68, 73, 95, 244). [98]

251. Waltham made the following show fee payments to the Gibson
Trade Show:

" Tere ol Yorm of P Centage ol ~ JFeriod For Walch | Tesoripiion of
Aount Payent Paymnt Payee Total Sales Payent Was Made | Payment on .
. - i . . Wi them Records
§2,416.70 | 11726770 | Fouse | Cibeon Products Co. st 1969 Warehousing ©X 2048~
Order {Artn: Cary Leverett allowance for Levitt 1
. 519 Cbacn St. 1969 prclases | 31
Seagnville, Texas B
$5,937.75 52071 | House | Citwon Products Co. ‘st 197¢ Unrehousing X 201A-
Order | 519 Gibwon St. allasrce Lrhman 1
Seagoville, Texas 72, Levi
Armn:  Gary leverett 1813-15,
1822-23
1829-31
$6,776.00 3/13/72 | Pouse |Gihsan Products Co. s 1971 Uaxehousing X 2024-
' Order | 519 Gibaon St. allovance Letvnm 1
Seagoville, Texas 73 Lev
Atmn: Cary Lewerert 1829-31
$7,290.00 4/16/T3 | Credtc | Cibacr. Products Co. s 1972 ez ehousing oX 2034
Auth. 1519 Gtheon St. allownce Letwar: 1
. 1le, Texas levice 1
Aten:  Cary Leverett an
7. W7 | Hou Cibson Prodcts Co. 5% 1973 Uarehousing X 2094,
#0.367.00 Rink Oder | 519 Gibson St allcvance Leviee 1
Seagoville, Texes 3
) T . .
[99]252. During the 1969 to 1974 time period, Waltham conducted a

cooperative advertising program that offered 10 percent off the face of
invoices. The program covered watches, though not clocks or jewelry,
and was made available to all retail and discount stores, but not to
catalog stores. Retail and discount stores did not have to meet any
requirements in order to participate in the advertising program (Levitt
1797-1800, 1858; CX 214A-B, 215A-B).

Payments under Waltham’s cooperative advertising program (see,
eg., CX 214A-B) were made by credits to the customer's account
(Lehman 1284). [100] :

253. Waltham made the following advertising allowance payments

to the respondents:
Date of Fom of ~ Descrlpdonof
Aot Payment Payment Payee Paywent
$500.00 172513 Check Gibeons For advertising ' [CX 195A-D
: 519 Gibeon s; ladies' and men's
Seagoville, Taxas Tings and pendmncs
: in June tab
$250.00 9/16/74 | Credit | Giben's Inc. Cuistaas Tabloid, | X 21%-3
Auth, 519 Gibsan St, 1973
Seagoville, Toxas
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~ [101]254. The prerequisite showing of sales of goods of like grade

and quality involved in such tabloid promotions with respect to Gibson
stores and other Waltham customers competing in the resale of such
goods has not been made (Finding 259).

255. Waltham’s line of watches were distinguished by price, style,
color and quality (Levitt 1778, 1958). There were differences in the
number of jewels; some watches were larger than others; some had
dials of varying colors; some were stainless steel; some were calendar,
some day and date; some were automatic, some not (Levitt 1958-60).
Waltham had approximately 500 watches, priced from $10 to $1,000
(Levitt 1776). '

Waltham considered one group of watches to be those in the $15 to
$50 category; other groups were in the $50 to $75 and $75 to $100
categories (Levitt 1780). The $15 to $50 group of watches, however, is
comprised of a large number of individual types of watches (Levitt
1957-58). No customer of Waltham ever purchased all of the types of
watches in the $15 to $50 group (Levitt 1959).

256. Waltham sold watches in the $15 to $50, $50 to $75 and $75 to
$100 categories to Gibson stores during the 1969 to 1974 time period
(Levitt 1775, 1780-81, 1794). The $15 to $50 group of watches
purchased by Gibson stores might be entirely different from the group
of watches in the same price range sold to another Waltham customer
(Levitt 1957). Furthermore, individual Gibson stores did not necessarily
purchase the same group of $15 to $50 watches as other Gibson stores
(Levitt 1957, 1959). ,

257. There were leased jewelry departments in some of the Gibson
family owned and franchise stores in various locations, including
Dallas, Fort Worth, Lubbock and Amarillo, Texas (Levitt 1954-55).
Waltham sold its merchandise to individuals who leased such space in
Gibson stores (Levitt 1996-97). Resale of Waltham products by leased
departments in Gibson stores is not a sale by the Gibson store (Levitt
1956, 1986-87). ‘ ,

258. Waltham made direct sales of its watches in the $15 to $50
group to the lease division of Zale Company, which operated leased
departments in other stores3* during the 1969 to 1974 time period
(Levitt 1789-90, 1930-31). There is no record evidence as to the specific
model, style or price of the watches purchased by Zale, nor is there any
evidence of the exact dates of those purchases. [102]

Waltham watches were carried in all Target stores in 1974 and 1975
(Doyle 4367-70). There is no evidence in the record as to the model,

54 For instance, Zale leased the jewelry department in Globe stores (Levitt 1946).



