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Order requiring a New York City marketer of "Vitasafe" vitamin capsules
to cease making false and exaggerated claims concerning the effcacy of
their vitamin products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act , the
Federal Trade Commission , having reason to believe that DorIar
Vitamin Plan, Inc., a corporation, and Vitasafe Corporation, a
corporation, and Samuel Josefowitz, Gerald Glaeser, Adolf W.
Goldschmidt, individually and as offcers of said corporations, and
Henry D. Cohen , Benjamin W. Lerner , Leon Potash and William
II Sylk , individually, and Maxwell Sackheim-Franklin Bruck
Inc. , a corporation , and Robert Sackheim , individually and as an
offcer of said corporation , hereinafter referred to as respondents
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest , hereby issues its complaint stating its charges
in that respect as follows:

PARAGRAPH 1. Respondent Dollar Vitamin Plan , Inc. , is a corpo-
ration organized and existing under the laws of the State of New
York with its offce and principal place of business at 23 West
61st Street , in the city of X ew York , State of K ew Yark.

Respondent Vita safe Corporation is a corporation organized
and existing under the laws of the State of New York with its
offce and principal place of business at 23 West 61st Street , in the
city of New York, State of Xew York. It is a wholly owned sub-
sidiary of Dollar Vitamin Plan , Inc.

Respondents Samuel Josefowitz , Gerald Glaeser , and Adolf W.
Goldschmidt are offcers of the corporate respondents Dollar Vit-
amin Plan , Inc. , and Vitasafe Corporation and each participates
in the formulation , direction and control of the acts and practices
of said corporations including the acts and practices hereinafter
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set forth. Their address is the same as that of said corporate res-
pondents.

Respondents Henry D. Cohen , Leon Potash , Benjamin W. Ler-
ner and Wiliam H. Sylk were formerly offcers of Vitasafe Cor-
poration during which time they actively particpated in the for-
mulation , direction and control of the policies of said corporation
in connection with the acts and practices hereinafter set forth.
The address of respondents Leon Potash and Henry D. Cohen is
19 West 61st Street in the city of New York, State of New York.
The address of respondent Benjamin W. Lerner is 362 Brookway
Road , in the city of Merion , State of Pennsylvania. The address of
respondent Sylk is 400 Bryn Mawr Avenue , in the city of Bryn
Mawr , State of Pennsylvania.

Responent :vaxwell Sackheim-Franklin Bruck, Inc. , is a cor-

poration organized and existing under the laws of the State of

Kew York with its offce and principal place of business at 545
Madison A venue in the city of X ew York , State of New York.

Respondent Robert Sackheim is an offcer of the corporate res-
pondent, Maxwell Sackheim-Franklin Bruck, Inc., and for-
mulates , directs and controls the acts and practices of said corpo-
ration , including the acts and practices hereinafter set forth. His
address is the same as that of said corporate respondent.

PAR. 2. Respondents Dollar Vitamin Plan , Inc. , Vita safe Corpo-
ration, Samuel Josefowitz, Gerald Glaeser and Adolf W. Gold-
schmidt are now , and for some time last past have been , engaged
in the advertising, promotion , sale and distribution of prepara-
tions containing ingredients which come within the classification
of drugs as the term "drug" is defined in the Federal Trade Com-
mission Act.

The designations used by said respondents for said prepara-
tions , the formulae thereof and directions for use are as follows:

1. Designation: Vita safe Capsules for Men.

F oTmula:
Vitamin A
Vitamin Bl
Vitamin B

Vitamin Bo

Vitamin B
Vitamin C

Vitamin D
Vitamin E -
Cho1ine Bitartrate

Inositol

----

500 USP Units
5 mg.

5 mg.

0 mg.

2 mcg.

75 mg.

000 USP Units
2 LU.

31.4 mg.
15 mg.
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Directions:

Rutin -- -
Sodium Caseinate

(18 Amino Acids) -- - - 

- -

Lemon Bioflavonoid Complex
Niacinamide -

- -

Calcium Pantothenate
Folic Acid -
Calcium -
PhosphoruS' -
Iron
Copper
Manganese
Potassium
Zinc -
Magnesium
Sulfur
One Capsule Daily.

10 mg.

- - - - - - -

100 mg.
5 mg.

40 mg.

4 mg.

0.4 mg.
75 mg.

58 mg.

30 mg.
45 mg.

5 mg.

2 mg.

5 mg.

3 mg.

22 mg.

2. Designation: Vitasafe Capsules for Women
Formula:

Directions:

Vitamin A
Vitamin Bl --
Vitamin B2 

Vitamin Bo

Vitamin Bu
Vitamin C
Vitamin D
Vitamin E
Vitamin K -

- -

Choline Bitartratc
Inositol -
d l Methionine -
Glutamic Acid 
Lemon Bioflavonoid Complex
Liver -
Niacinamide - - 

- - - - - -

Calcium Pantothenate
Folic Acid
Calcium -
Phosphorus - - -
Iron -
Cobalt -
Copper -
Manganese -
Molybdenum -
Iodine - -
Potassium
Zinc - 
Magnesium
One Capsule Daily.

500 USP Units
5 mg.

2 mg.

5 mg.

3 mcg.

100 mg.

000 1:SP Units
3 J.U.

05 mg.

30 mg.

10 mg.

10 mg.

50 mg.
5 mg.

5 mg.

25 mg.

4 mg.

3 mg.

50 mg.

39 mg.

30 mg.

04 mg.

0.45 mg.
5 mg.

OJ mg.
1 mg.

2 mg.

5 mg.

3 mg.
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PAR. 3. Respondents Do1lar Vitamin P!'an , Inc. , Vitasafe Corpo-
ration, Samuel Josefowitz, Gerald Glaeser and Adolf W. Gold-

schmidt cause the said preparations , when sold , to be transported
from their place of business in the State of New York to purchas-
ers thereof located in various other States of the United States
and in the District of Columbia. Said respondents maintain , and
at a1l times mentioned herein have maintained , a course of trade
in said preparations in commerce , as "commerce" is defined in the
Federal Trade Commission Act. The volume of business in such
commerce has been and is substantial. Respondents Henry D.
Cohen , Benjamin W. Lerner, Leon Potash and Wiliam H. Sylk
have engaged in the business described in Paragraphs Two and
Three above and have participated in the acts and practices her-
ein described.
Respondent Maxwe1l SackheirL-Franklin Bruck, Inc. , is now

and for some time last past has been the advertising agency of
Vitasafe Corporation. Respondents Maxwe1l Sackheim-Franklin
Bruck , Inc. , and Robert Sackheim now prepare and place, and for
some time last past have prepared and placed , for publication , ad-
vertising material , including the advertising hereinafter referred
to, to promote the sale of said preparation. In the conduct of their
business, at a1l times mentioned herein, said respondents have

been in substantial competition in commerce , with other corpora-
tions , firms and individuals in the advertising business.

PAR. 4. In the course and conduct of their businesses, respon-
dents have disseminated , and caused the dissemination of , certain
advertisements concerning said preparations, by the United
States mails and by various means in commerce , as "commerce" is

defined in the Federal Trade Commission Act , including but not
limited to , advertisements inserted in newspapers , magazines and
other advertising media, and by means of circulars and bro-
chures , for the purpose of inducing and which were likely to in-
duce , directly or indirectly, the purchase of said preparations;
and have disseminated , and caused the dissemination of , adver-
tisements concerning said preparations by various means , includ-
ing but not limited to the aforesaid media , for the purpose of in-
ducing and which were likely to induce , directly or indirectly, the
purchase of said preparations in commerce, as "commerce" is
defined in the Federal Trade Commission Act.

PAR. 5. Among and typical of the statements and representa-
tions contained in said advertisements disseminated as hereina-

bove set forth are the following:
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Important Nutritional Discoveries. . . AT LAST! Here s the eJectrifying
news you ve hoped for! Here at last you are offered a new improved formula
that is truly comprehensive. . .

Many of these folks even tried brand after brand of less comprehensive
preparations without getting the benefits they hoped for! Then they discov-

ered the new improved Vitasafc formula-one that realIy worked for them!
For in every single hjgh potency capsule are 27 precious ingredients (29
under Women s plan).

THE MAGIC POWER OF VITAMINS , MINERALS AND LIPOTROPIC
FACTORS TO RECHARGE YOUR BODY WITH YOUTHFUL ENERGY
'" * 0; THINK OF IT! If you arc weak , tired and run down, just one high-
potency Vita safe Capsule a day can make a wor1d of difference in the way
you feel. How is it possible? Because every Vitasafe Capsu1e contains ALL
the vitamins and minerals you may nced to help you retain youthful pep and
vigor pluii new important factors: . , . Lemon Bioflavonoid Complex that
helps build your resistance to colds and infection.

Are you giving your wife the companionship she craves? . . . Are you
giving her what she most expected on the day that you married her? . . . Or
are you always "too tired" at the end of a day s work? . . . If so, your condi-
tion may simply be due to an easily corrected vitamin and mineral deficiency
in your diet.

OUR FIGHTS HAVE TVRNED TO KISSES! '" *' *' It' s hard to believe
that my wife and I used to fight. . . . To correct this condition, each of us
started taking Vita safe High Potency Capsules-just one a day. It wasn t too

long until we began to notice the difference. We had more pep, more energy
and our dispositions improved. Instead of fighting, we were back in each

other s arms-just as we were on our honeymoon.

HE MADE ME FEEL LIKE A BRIDE AGAIN' , , Its hard for me to
believe that a few weeks ago I actual1y thought about leaving my husband!
He had become so nervous and irritable-so cross' with the children and me
that there was just no living with him. He was always "too tired" to do
anything. . . Just when things looked blackest, we learned about the famous
Vita safe Plan through an ad in our newspaper. . . naturally, we sent for 
trial month's supply. What a difference it has made! Vita safe High-Potency
Capsules have helped snap back Jim s youthful vigor and vim. I'm so happy,
I feel like a bride again!

ADVICE TO TIRED MEN * * * If you suffer from a lack of pep, energy
and vitality due to a nutritional deficiency, you may be helped by the special
High-Potency Vita safe Formu1a for men. Simply check the Men s Formula
box in the coupon for your trial supply.
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Psst . . . didn t you know-SHE' S HIS WIFE , NOT HIS MOTHER!
'" '" '" Imagine how embarrassed I was when I realized that they were talk-
ing about Jane. There she sat, looking all worn out. . . not having any fun.
Those tired sagging lines in her face made her look years o1der, and she
seemed nervous and irritable. . . to 100k at her now, you d never guess she
was one of the younger women in the room. . . Jane had nothing to lose
and at my suggestion, she sent in the coupon. Well, I wish you could have
seen her- at the party last night! Jane was a changed woman. . . dynamic
and energetic and looking years younger.

For men and women approaching, or jn the middle years , an adequate sup-
ply of vitamins in their diets is vitaL Not on1y for energy and vibrant good
health, but also to ward off the aches , pains and ailments ccmmon through
the middle years , many of them "triggered" by prolonged and often hidden
malnutrition. For the middle aged are particular1y prone to malnutrition for
many reasons. . . . If you are over 35 , do not fail to take your daily supply
of vitamins and minerals.

LADIES , AT LAST! A COMPREHENSIVE FORMULA PREPARED
TO MEET THE SPECIAL NEEDS AND PROBLE)!S OF WOMEN!
* '" '" Thousands of women who once felt tired , run-down and irritable vic-
tims of nerve-wracking headaches, frequent colds , moods of melancho1ia and
depression women who suffered the torment of periodic upsets and women
who approached the transitiona1 period of the menopause with neurotic fears
and anxieties. . . who dreaded the advance of premature old age. . all
these women are now bursting with new radiant health and vitality-enjoy-
ing new-found serenity and happiness because of the exclusive new formula
now contained in Vita safe Capsules for Women.

Two new improved Vita safe formulas-Formula for Men-Formula for
Women-Kow Include BRAIN FOOD and ANTI- COLD Factors! IN JUST
30 DAYS YOU TOO MAY EXPERIENCE NEW MENTAL AND PHYSI-
CAL VIGOR AND VITALITY-thanks to a remarkable new nutritional for-
mula! . . . Like you, perhaps , these men and women always felt tired , run-
down and listless. . . plagued with headaches , insomnia and depression. They
often found it diffcult to cope with their jobs and daily problems without suf-
fering from nervous tension and anxiety. They became forgetful-unable to
concentrate without feeling mental strain. . . If you , too , suffer any of the
distressing symptoms due t9 faulty nutrition , you can now look forward to a
radiant new outlook on life. . .

Now included in the effective Vita safe formu1a is an uncommon 100% pure
natural nutrient concentrate- Glutamic Acid-the only one actually known
to science which may nourish the human brain cel1s! Men and women who
took this vital substance under careful medical supervision , actual1y demon-
strated keener intelligence and increased mental alertness.. In addition
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each Vita safe Capsule
Complex recommended
fection.

now contains wonder lworking Lemon Bioflavonoid
by doctors to build resistance against colds and in-

PAR. 6. Through the use of said advertisements , and others sim-
Uar thereto not specifically set out herein , respondents have rep-
resented and are now representing, directly and by implication
that:

1. Vitasafe Capsules are a new medical and scientific discovery
and achievement;

2. Vitasafe Capsules for Men are uniquely and distinctively
suited to the needs of men;

3. Vitasafe Capsules for Women are uniquely and distinctively
suited to the needs of women;

4. Vitasafe Capsules wil be of value in the prevention of colds

and other infections;
5. Vitasafe Capsules for Women will be of value to women in

the treatment, relief and prevention of melancholia, discomfort
due to menstruation and fears and anxieties arising from the
onset and contemplation of menopause and old age;

6. Persons over 35 years of age have a particular need for Vi-
tasafe Capsules;

7. Vitasafe Capsules increase and stimulate sexual vitaliy and

activity;
8. The use of Vitasafe Capsules and each ingredient therein

wi1 be of benefit in the treatment and relief of tiredness , weak-
ness, nervousness, irritability, depression, headaches, insomnia
anxiety, lack of strength , energy, vitality and initiative, loss of

happiness , loss of a sense of well being, and appearing and feel-
ing older than one should;

9. The use of Vitasafe Capsules wil increase a person s intel-
ligence, mental alertness, abilty to concentrate , and power to re-
member.

PAR. 7. In truth and in fact:

1. Vita safe Capsules are not a new medical or scientific discov-
ery or achievement;

2. Vitasafe Capsules for Men are not uniquely or distirictively
suited to the needs of men;

3. Vitasafe Capsules for Women are not uniquely or. distinc-
tively suited to the needs of women;

4. Vitasafe Capsules wil not be of value in the prevention of

colds or other infections;
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5. Vitasafe Capsules for 'Women wil not be of value to women
in the treatment, relief or prevention of melancholia , discomfort
due to menstruation , or fears or anxieties arising from the onset
or contemplation of menopause or old age;

6. Neither adults past 35 years of age nor adults of any other
age group have a special need for Vitasafe Capsules;

7. Vitasafe Capsules wil not increase or stimulate sexual vital-ity or activity; 
8. The use of Vitasafe Capsules wjl not be of benefit in the

treatment or relief of tiredness , weakness , nervousness , irritabil-
ity, depression, headaches, insomnia, anxiety, lack of strength

energy, vitality or initiative, Joss of happiness , loss of a sense of
welI being, or appearing or feeling older than one should , except
in a smalI minority of persons in whom such symptoms are due to
a deficiency of Vitamin B, (Thiamine Mononitrate), Vitamin B,
(Riboflavin), Vitamin C (Ascorbic Acid), or Niacinamide. AlI the
remaining ingredients in Vitasafe Capsules are of no benefit in
the treatment or relief of said symptoms;

9. The use of Vitasafe Capsules wjl not increase a person s in-

tellgence , mental alertness , ability to concentrate , or power to re-
member.

Therefore, the advertisements set forth and referred to in Par-
agraph Five were and are misleading in material respects and
constituted, and now constitute , false advertisements as that term
is defmed in the Federal Trade Commission Act.

PAR. 8. Through the use of the statements in the aforesaid ad-
vertisements , and others similar thereto not specificalIy set out
herein , respondents have also represented , and are now represent-
ing, directly and by implication to persons of both sexes and alI
ages who experience feelings of tiredness, weakness nervous
ness, irritability, depression, headaches , insomnia, anxiety, lack

of strength , energy, vitality and initiative, loss of happiness, loss

of sense of welI-being, and appearing and feeling older than one
should, that there is a reasonable probability that they have
symptoms which wil respond to treatment by the use of the
aforementioned preparations. In the light of such statements and
representations , said advertisement are misleading in a material
respect and therefore constitute false advertisements as that term
is defined in the Fedcral Trade Commission Act, because they fail
to reveal the material facts that in the great majority of persons
or of any age , sex or other group or class thereof, who experience
the symptoms of tiredness, weakness, nervousness , irritability,
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depression, headaches, insomnia, anxiety, Jack of strength, en-
ergy, vitality or initiative , Joss of happiness, loss of a sense of
well-being, or appearing or feeling older than one should, such
symptoms are not caused by a deficiency of one or more of the nu-
trients provided by Vita safe Capsules, and that in such persons

the said preparations wil be of no benefit.
PAR. 9. The dissemination by the respondents of the false ad-

vertisements , as aforesaid , constituted , and now constitutes , unfair
and deceptive acts and practices in commerce, in violation of Sec-

tions 5 and 12 of the Federal Trade Commission Act.

Mr. Joel P. Stern and Mr. Daniel J. Manelli supporting the
complaint.

Mr. Milton A. Bass and Mr. Solomon H. Friend of Bass &
FTiend New York, N. , for respondents.

INITIAL DECISION BY JOSEPH W. KAUFMAN , HEARING EXAMINER

JUNE 15, 1965

Summary
The above entitled proceeding, D. 8636 , and a companion pro-

ceeding, D. 8637 (p. 985 hereinJ, were commenced under S 5 and
S 12 of the Federal Trade Commission Act, and involve alleged
deceptive advertising of vitamin products. Complaints in these two
proceedings issued on August 11 , 1964.

In a Food and Drug injunction action commenced in a United
States District Court on August 17 , 1964 , the respondent vitamin
companies in the two present proceedings and respondent Cohen
as well as other parties not respondents here , were placed under
an injunction, by a temporary restraining order of that date and
a preliminary injunction of September 29 , 19G4 , in respect to mis-
branding of the products involved in the present proceedings.

There was also , as later appeared herein , a prior in rem action in
respect to said products, and labeling, resulting in a decree of

condemnation by the District Court following an opinion dated

January 24 1964. An appeal from the preliminary injunction , and
prior condemnation decree , was taken to the United States Court
of Appeals , Third Circuit.

Counsel for present respondents , who were counsel for defend-
ants in the court litigation, asked for continuances herein in

order to await the decision of the Court of Appeals. Continuances
were granted , but the hearing was finally set to commence on
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March 1 , 1965. On May 27 , 1965 , long after completion of the tes-
timony herein , an opinion of the Court of Appeals was filed in ef-
fect affrming the District Court, with some modification of litle

comfort to respondents here.
Shortly prior to the commencement of hearings herein, res-

pondents' counsel advised that they would offer no medical ex-
perts in their defense, explaining that they would state their posi-
tion at the commencement of the hearings. At the opening of the
hearings , in New York, they made an oral motion for dismissal
(TR 4), urging for the first time that the Commission was barred
from proceeding in view of the Food and Drug injunction action
and the prior in rem action. Counsel also stated on the record
that, in addition to refraining from offering expert testimony, as
announced prior to the hearing, respondents would not even

cross-examine complaint counsels ' expert witnesses (TR 61).
Counsel further stated on the record that , allegedly in order to

put the present proceedings in line with precedents relied on by

them , respondents amended the answers interposed in both pro-
ceedings so as to admit, in effect , all non-medical allegations
including individual control and responsibility (TR 11, 13, 30).

In the alternative , counsel requested a continuance pending hand-
ing down of the Court of Appeals decision.

The examiner reserved decision on the motion to dismiss unti
after the hearing (TR 58), on the ground that it was a late hour
(TR 53) to raise this question , and with the thought that, there
being so few witnesses to be called , all of them the Commission
the record might as well be completed in any event (see TR 56).
The hearing proceeded accordingly. The only witnesses called, all

by the Commission, were the two minor non-medical witnesses
(Sylk and Lerner), heard in New York , and three medical wit-
nesses , heard in Washington , D. , but not cross-examined by res-
pondents ' counsel , who appeared , however, by one of their asso-
ciates.

Details as to matters referred to in this Summary, and as to
other matters , are stated below under appropriate captions.

Informal Consolidation of Two Proceedings

The respondent vitamin companies in this and the accompany-

ing proceeding are closely related and appear by the same attor-
neys , Bass & Friend , Esqs. , who represent all the respondents of
both proceedings (including Sackheim of the advertising agency),
except the advertising agency itself and except the two minor in-
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dividual respondents (Sylk and Lerner). Although the two pro-
ceedings were never formally consolidated, they have, with the
consent of counsel, been handled together for prehearing pur-

poses and were finally tried together.

Respondent Advertising Agency (Prior Dismissal)
It turned out prior to hearing that there was no advertising

company bearing the name set forth in the complaint, to wit
Maxwell Sackheim-Franklin Bruck, Inc., that the name had
been changed to something quite different over two years before
issuance of the complaint, and that the corporation was taken
over by entirely new people who, at the time the complaint was
issued , no longer even dealt in vitamin products. A motion was
made on September 30, 1964, through attorneys other than
Bass & Friend , to dismiss the complaint insofar as it was directed
against said advertising corporation. The motion was supported
by an affdavit. Complaint counsel submitted an answer stating
that they were "not opposed " although they did not consent to

granting the motion and declined to do so. The examiner did not
regard the supporting affdavit as suffciently comprehensive and
by order of November 6, 1964 , required an additional affdavit
with further specified details , which was forthcoming, whereupon
the motion was granted. The examiner, by order of
November 30, 1964 , also required an amended notice of ap-
pearance to reflect properly the corporate change of name, which
was also forthcoming.

Pursuant to 6 (e) of the Rules of this Commission, the
granting of the motion is taken into account in this decision.

Advertising Agency s Offcer Sackheim (Prior Dismissal)
A motion was made by Bass & Friend , Esqs. , representing Rob-

ert Sackheim , named individual1y and as an offcer of said adver-
tising corporation , to dismiss the compliant insofar as it was di-
rected against him individually. Apart from the unopposed dis-
missal in favor of the advertising agency, obtained by its attor-
neys , it turned out, on Sackheim s uncontradicted affdavit , that
he had never had anything to do with creating the advertising
copy here in question and that he did not in any way formulate
direct or control the practices complained of, nor had he done so.
It was also shown by the affdavit that he had left the advertising
agency two years prior thereto, and that he was presently en-

gaged , and had been for some time , in selling offce supplies. Com-
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plaint counsel filed an answer of September 28, 1964, opposing

the motion. The hearing examiner certified the matter to the Com-
mission on December 9 , 1964 , setting forth the facts , and recom-
mending the granting of the motion , particularly in view of
Sackheim s offer to submit to compliance procedure. The Commis-
sion dismissed the complaint on January 6 , 1965 , after obtaining
a short affdavit from Sackheim of intent to comply if he should
return to the advertising business.

Thus the former offcer of the advertising agency, as well as
the advertising agency itself, were taken out of the proceedings
prior to hearing.

Respondent Cohen (Prior Dismissal Denied)

motion was made, on papers dated January 12 and
January 14, 1965, by Bass & Friend, Esqs., to dismiss as to

respondent Cohen on the latter s affdavit purporting to show that
he had had nothing to do with the alleged acts constiuting al-
leged violation. This motion was opposed by complaint counsel by
their signed statement of January 25, 1965. Despite a

rather strong showing by the supporting affdavit , the examiner
denied the motion on January 27, 1965, on the ground
that the true facts could be ascertained with reasonable certainty
only after opportunity for cross-examining Mr. Cohen.

Other Respondents (Including Sylk and Lerner)
There were no motions to dismiss , or for other relief, as to the

remaining individual respondents in this and the accompanying
proceeding.
Four of them , represented by Bass & Friend, are alleged

offcers or principals of the respondent vitamin companies , or one
or more of them , as follows:

Potash D. 8636 and D. 8637
Goldschmidt D. 8636 and D. 8637
J osefowitz D. 8636Glaeser D. 8636
There are two others , as follows:Lerner D. 8636Sylk D. 8636

Neither Sylk nor Lerner are of much significance in this litiga-
tion , not having been (as turned out at the hearing) directly con-
nected with the respondent vitamin companies. Apparently nei-
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ther of them fied answer , although jldr. Sylk fied an appearance
through an attorney. They are both residents of Philadelphia.

Hearings A "thorized for Two Cities

Complaint counsel desired a hearing in New York, on basic

facts , and in Washington as weB as two other cities for medical
testimony. However, their medical advisor indicated, on being
asked by the examiner, that al1 medical testimony could be
heard in Washington. Accordingly, the examiner
December n - 1964, certified to the Commission the necessity
for holding hearings in more than one city, but only in two cities.
1\ew York was one of the cities certified to be necessary to elicit
the non-medical facts , and Washington as the sole city to hear
medical testimony, the latter city involving no extra travel ex-

pense to the Commission as to the examiner, complaint counsel,
and medical advisor. The Commission so ordered on
December 16 , 1964.

Prehearings. Discovery

There was a prehearing conference on October 22, 1964

with a transcript of 85 pages. This resulted in a detailed
prehearing conference order of directions , settled on notice , prov-
iding for adequate disclosure by each side in respect to documents
and witnesses.

There was a sharp issue as to whether each side, in anticipa-

tion of cross-examination by the other, should list and make
available unpublished studies and tests of its expert witnesses

-which might tend to contradict public studies and tests relied on.
The issue was raised by respondents' formal motion filed

Xovember 9, 1964 , which was opposed by complaint counsels
answer of November 18, 1964, and oral1y at the prehearing
conference. The examiner ruled for disclosure of such unpub-
lished studies and tests, to anticipate cross-examination possibly
eliciting their existence and requiring continuances , as appears by
his order of December 7, 1964 (see last paragraph, p. 2).

Howevel", in making their return on February 12, 1965, com-

plaint counsel omitted any such unpublished studies , simply deny-
ing "possession , custody or control of same/' and not staJing
whether they made efforts to procure same. The examiner there-
fore issued his order of February 15 , J 965 , directing them to
show why they should not be precluded from offering expert testi-
mony, or the matter certified to the Commission under 9 3.12 of
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the Rules. Complaint counsel fied a response dated
February 18, 1965, claiming compliance on the basis of a con-

strained construction of the order. The examiner therefore issued
his order of February 19, 1965 , permitting the expert testi-
mony subject, however , to a motion by respondents to strike, and
reserving decision , as to whether the matter should be certified
under 9 3. , in the light of future compliance. Any question in re-
spect to this matter has largely, if not entirely, become moot in
view of respondents' election, after the hearing commenced, to

waive cross-examination of experts , which might have elicited the
existence of relevant unpublished studies or tests.

There was no suggestion at the prehearing conference, or at
any time prior to hearing, that respondents were raising, or
would raise , a question as to the Commission s right to prosecute

these proceedings in view of the Food and Drug court ac-
tions.

Waive?' of Medical Rebuttal by Respondents
Respondents , in their return to the prehearing order directing

discovery, listed no medical experts as witnesses, and they ex-
plained by letter of February 19 , 1965 , merely that their "po-

sition in this regard will be stated at the hearing.

Continuances
On the basis of the forthcoming a11eged imminence of the Court

of Appeals decision , respondents repeatedly urged , as heretofore
stated , that the hearing herein be held off. They made a motion
on December 18, 1964 (referring to the undecided Court
of Appeals case , but not to any question of Commission " jurisdic-
tion ) for a continuance without definite date. Although com-

plaint counsel stated, on December 31 , 1964, that they
did not oppose the motion, the examiner, by order of
January 4, 1965 adjourned the hearing only 
February 15, 1965, said date being set peremptorily against

respondents. The examiner adhered to this despite respondents
renewed request of January 22, 1965, for a further con-
tinuance , also based on the expected Court of Appeals decision.
By motion of February 1 , 1965, complaint counsel requested a

continuance on the ground of the unavailabilty of expert wit-
nesses. In response to this motion, the examiner changed the

hearing date to March 1, 1965 , which date was consented to
by respondents; the examiner s order of February 3, 1965, re-

cites in full detail a11 the circumstances.
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HEARING

The actual hearing was confined to complaint counsels ' three
medical witnesses , who were not cross-examined , and to the two
minor non-medical witnesses , Sylk and Lerner.

Motion to Dismiss Beca"se of Court Action
At the very commencement of the hearing, on March 1 , 1965

respondents made an oral motion, asking for the first time, as
stated above, for the dismissal of the two proceedings on the
ground that , in view of the United States District Court action or
actions , the Federal Trade Commission was barred from proceed-
ing, by reason of court decisions directed against multiplicity of

suits , and because of res judicata considerations , and that , in any
event, there was no public interest, considering the District Court
injunction already issued. As also already stated, the examiner

pointed out that this was a late hour to make such a motion , al-

though he heard respondents' counsel at length so as to enable
counsel to have the points on the record. In reserving decision

the examiner stated that he would rule on the motion as the

points might be presented in respondents ' brief after the conclu-

sion of the hearings. As also heretofore stated , respondents at
the same time asked in the alternative for a further continuance
pending the decision of the Court of Appeals on appeal from the
District Court action; the examiner denied the continuance.

Ans,uer Withdrawn re Non-Medical
Respondents' counsel also announced and stipulated that-

order , as he said , to make the present two proceedings identical
with adjudicated cases on the res judicata or multiplicity of suits
issue-respondents were admitting (TR 11, 13 , 30) the non-medi-
cal allegations in the two complaints herein, more specifically,
paragraphs One , Two , Three, and Four of the complaints.' Ac-
cordingly, respondents ' counsel offered no evidence on these non-
medical facts , i. , to meet such evidence as was submitted by
complaint counsel.

Respondents Waive Cross-Examination of Experts
Respondents ' counsel also announced (TR 61) that there would

be no cross-examination of complaint counsels ' medical witnesses
to be heard the following week in Washington- , so as to be

consistent with the respondents ' theory announced at the hearing
ITR 27-28.
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that the Federal Trade Commission was barred from proceeding
herein. The examiner advised counsel , nevertheless , that the res-
pondents' right to cross-examine stil remained, and that res-
pondent might cross-examine the medical witnesses , when they
testified , without prejudice (TR 62) to the point being raised as
to the Commission s being barred from proceeding.

ThL waiver at the hearing of cross-examination of medical
witnesses was in addition to the letter declaration prior to hear-
ing that respondents would not offer any medical witnesses of
their own.

Proposed Stipulation as to Expert Testimony
Respondents' counsel also raised the question, in view of the

medical evidence on both sides in the District Court liigation , as
to the necessity for complaint counsel lo ca11 medical witnesses in
the present proceedings and thus subject respondents to the fur-
ther expense of having their counsel attend the medical part of
the hearing herein to be held in Washington. The examiner

asked complaint counsel if they would stipulate to receiving the
medical testimony in the District Court litigation as the medical
testimony in these proceedings (see TR 58). The answer was in
the negative.

Court of Appeals Decision
The examiner also volunteered that he would receive in evi-

dence the pleadings in the District Court as we11 as the opinion

and order of the Court of Appeals when it came down. This, of

course , ,vas agreeable to respondents and copies thereof were re-
ceived in evidence as respondents ' exhibits , except the opinion of
the Court of Appeals, the record being kept open , however , for
such reception when it would be issued. As heretofore stated , the
opinion was not filed until May 27 , 1965; a copy is marked herein
as a respondents ' exhibit.

Main Non-Medical Witnesses Not Present
Subpo€nae were issued herein, on complaint counsels ' request

for the fo11owing non-medical witnesses , who are the major indi-
vidual respondents:

Cohen
G1aeser
Goldschmidt
J osefowitz
Potash
N one of these five respondents appeared at the hearing. Two of
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them were reported to be away on trips , one in California and the
other in Switzerland , and apparently there was no service on ei-
ther but there was service on the other three. However, their
non-appearance , and the lack of their testimony, may be ignored
in view of the respondents' stipulation , heretofore referred to
amending the answer to admit the non-medical al1egations. Sylk
and Lerner were the only non-medical witnesses to testify. These
two witnesses, brought from Philadelphia under subpoena by
complaint counsel, appeared at the hearing unrepresented by

counsel. Their testimony established nothing to connect them
with the alleged unlawful acts herein. It showed merely that they
were connected with a Philadelphia concern which, for a short

period , took over the respondent vitamin concerns here , but then
withdrew. During this short period, Lerner, but not Sylk, did
come to New York to be able to report on the operation of the
respondent concerns , but neither he nor Sylk had any direct con-
nection with the false advertising allegation herein.

M edical Witnesses
Complaint counsels' medical witnesses, and the only medical

witnesses in this case , all of them well-qualified , are as follows :

Dr. Wiliam James McGanity, University of Texas

Dr. Thomas' Stone Sappington, Washington, D.

Dr. Robert E. Shank , \Vashington University School of Medicine , st. Louis
Missouri

There was no cross-examination of these witnesses-consistent
with respondents ' notice that there would be none-although the
examiner advised respondents' counsel after the testimony of

each of them that there could be cross-examination without waiv-
ing the jurisdictional point. (See , for instance , TR 198, 224. ) Sim-
ilarly, there was no rebuttal , although the examiner invited it at
the close of complaint counsels ' case (TR 225).

Reference is made to the FIKDINGS OF FACT as to details of the
testimony given by these medical witnesses.

Proposed Findings and Briefs
The following are the submissions , by way of proposed findings

or memoranda , made by the parties after the conclusion of the
hearing:

1. Proposed Findings of Fact , Conclusions of Law and Pro-
posed Order (with legal discussion , but not on jurisdiction,'

2 That is, res judicata , multiplicity of proceedings, etc.
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etc. ), submitted by complaint counsel in two documents , one for
each of the two proceedings.

2. Proposed Findings and Conclusions of Law, so-called (but
actual1y a memorandum of law on questions of jurisdiction, etc.
submitted by respondents in one document for both proceedings.

3. Answering Memorandum of Law (on the question of jurisd-
iction, etc. ), submitted by complaint counsel in one document for
both proceedings.

4. Reply Memorandum of Law, submitted on the question of

jurisdiction , etc., by respondents' counsel, in one document for
both proceedings.

FINDINGS OF FACT (D. 8636)

Re Complaint Par. One'

First.-Respondent Dollar Vitamin Plan , Inc. , is a corporation
organized and existing under the laws of the State of New York
with its offce and principal place of business at 12 East 46th
Street , in the city of New York (Borough of Manhattan), State
of New York.

Second. Respondent Vitasafe Corporation is a corporation or-
ganized and existing under the Jaws of the State of X ew York
with its offce and principal place of business at 12 East 46th
Street , in the city of New York, State of Xew York. It is a whol-
ly-owned subsidiary of Dollar Vitamin Plan , Inc.

Third. Respondent Samuel Josefowitz, Gerald Glaeser and
Adolf W. Goldschmidt are offcers of the corporate respondents
Dollar Vitamin Plan, Inc., and Vitasafe Corporation, and each

participates in the formulation , direction and control of the acts
and practices of said corporations, including the acts and prac-

tices hereinafter set forth. Their address is the same as that of
said corporate respondents.

Fourth. Respondents Henry D. Cohen and Leon Potash were
formerly offcers of the corporate respondents Dollar Vitamin

Plan , Inc. , and Vitasafe Corporation , during which time they ac-
tively participated in the formulation , direction and control of the
policies of said corporations in connection with the acts and prac-
tices hereinafter set forth. The address of respondent Leon Potash
is the same as that of said corporate respondents. The address of

3 This numberin (One , Twu, etc. ) foJ:ows the numbering of the parRf.rapho; in the com-
plaint. The numbering of each paragraph here (First , Second , etc.) folJows the numbering
of the Proposed Findings of Fact of complaint counsel.
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respondent Henry D. Cohen is 377 Crane Street , in the city of Or-
ange, State of New Jersey.

Findings First, Second, Third and Fourth, hereinabove set
forth , are supported by admissions in the answer fied herein on
October 5, 1964, as amended by admissions of record, TR
27 :22-25' continuing at TR 28 :1- , TR 30 :10-17 (individual re-
sponsibilty), and TR 31 :15-22.

Re Complaint Par. Two
Fifth. Respondents Dollar Vitamin Plan , Inc., Vita safe Cor-

poration , Samuel Josefowitz , Gerald Glaeser, and Adolf W. Gold-
schmidt have been for some time last past, and up untiJ issuance
of the complaint herein , engaged in the advertising, promotion
sale and distribution of preparations containing ingredients
which come within the classification of drugs , as the term "drug
is defined in the Federal Trade Commission Act. (Commencing at
Or about the time of the issuance of the complaint business activi-
ties of the corporations were restrained by an injunction issued
by a United States District Court.

The above Finding Fifth is supported by admissions in the an-
swer filed October 5 , 1964 , as amended by admissions of record,
TR 27:22- , TR 28:1- , TR 30:10- , TR 31:15-22 (conduct to
issuance of complaint).

Sixth. The designations used by said respondents were said
preparations , the formulae thereof, and the directions for use are
as follows:

1. Designation: Vita safe Capsules for Men.
Formula:

Vitamin A (Palmitate)
Vitamin Bl (Thiamine Hydrochloride)

Vitamin B (Riboflavin)
Vitamin Bo (Pyridoxine

Hydrochloride)
Vitamin (Cobalamin Cone. N.
Vitamin C (Ascorbic Acid)
Vitamin D (Irr. Ergosterol)
Vitamin E (from d-AIpha Tocopheryl

Acetate Cone. N.

Niacinamide
Calcium Pantothenate

500 USP Unit,
5 mg.

5 mg.

5 mg.

2 mcg.

75 mg.
000 USP Units

2 J.U.

40 mg.

4 mg.

4TR 27:22 means transcript, page 27 Jines 22 thj'ough 25.
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Folic Acid

Rutin
Choline Bitartrate
Inositol
Lemon Bioflavonoid Complex
Sodium Caseinate
100 mg. of Sodium Caseinate sup-
plies you with the following approx.
amounts of essential Amino Acids: 8
mg. Leucine, 7 mg. Lysine, 6 mg.
Valine , 2.8 mg. Histidine, 5 mg. Iso-
leucine, 4 mg. Phenylalanine, 4 mg.
Threonine, 1 mg. Tyrptophane.

Iron (from Ferrous Sulfate , Dried)
Copper (from Copper Sulfate, Mono-

hydrate)
Manganese (from Manganese Sulfate,

Dried)
Potassium (from Potassium Sulfate)
Zinc (from Zinc Sulfate , Dried)
Magnesium (from ::agnesium Sulfate,

Dried)
Sulfur (from the Sulfates)
Calcium (from Dicalcium Phosphate)

Phosphorous (from Dicalcium Phos-

phate)
1 Capsule Daily.

2. Designation: Vita safe Capsules for Women.
Formula:

Vitamin A (Palmitate)
Vitamin D (Irradiated Ergosterol)
Vitamin Bl (Thiamine Mononitrate)

Vitamin E, (Riboflavin)
Vitamin Be (Pyridoxine Hydrochloride)
Vitamin B , (Cobalamin COTIc. N.
Vitamin C (As'corbic Acid)
Niacinamide
Calcium Pantothenate
Vitamin E (from d-Alpha Tocopheryl
Acetate Conc. N.

Folic Acid

Dicalcium Phosphate , Anhydrous
(Calcium 50 mg.

(Phosphorous 39 mg.

Choline Bitartrate

Inositol
Rutin
Lemon Bioflavonoid Complex
Monopotassium Gultamate

69 F.

1 mg.

10 mg.

31.4 mg.
15 mg.

5 mg.

100 mg.

30 mg.

0.45 mg.

5 mg.

2 mg.

5 mg.

3 mg.

22 mg.

75 mg.

58 mg.

12, 500
000

USP Units
USP Units
5 mg.

2 mg.

5 mg.

3 mcg.

100 mg.

25 mg.

4 mg.

31.U.
1 mg.

174 mg.

30 mg.

10 mg.

8 mg.

5 mg.

20 mg.
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Directions :

Lysine Monohydrochloride

Sodium Caseinate
Liver (Whole, dessicated)
Ferrous Sulfate, Dried

(Iron 30 mg.

Copper Sulfate Monohydrate
(Copper 0.45 mg.

Manganese SuHate, Dried
(Manganese 0.5 mg.

Potassium Sulfate (Potassium 2 mg.
Zinc Sulfate, Dried (Zinc 0.5 mg.
Magnesium Sulfate , Dried

(Magnesium 3 mg.
Sulfur (from the Sulfates)
One Capsule Daily.

953

7 mg.

50 mg.
10 mg.

100 mg.

1.257 mg.

1.373 mg.

4.423 mg.
1.323 mg.
21.33 mg.

22 mg.

The above Finding Sixth , including formulae , reflects the stipu-
lation of counsel (CX 1A-1B). CX 1C and IE contain the current
formulae (given above) for Vitasafe Capsules for Men and fOT
Women , respectively, instead of the formulae set forth in the
complaint. Directions for use are admitted in answer fied October
, 1964 , as amended by admissions of record , TR 27 :22- , TR

28:1- , TR 30:10-17 and TR 31 :15-22.

Re Complaint Par. Three

Seventh. Respondents Dollar Vitamin Plan, Inc., Vitasafe
Corporation , Samuel J osefowitz , Gerald Glaeser and Adolf W.
Goldschmidt cause the preparations , when sold , to be transported
from their establishment in the State of "ew Jersey to purchas-
ers thereof located in various other States of the United States
and in the District of Columbia. Said respondents at all times
mentioned herein have maintained a course of trade in said prep-
arations in commerce , as "commerce" is defined in the Federal
Trade Commission Act. The volume of business in such commerce
has been substantial. Respondents Henry D. Cohen and Leon Po-
tash have engaged in the business heretofore described and have
participated in the acts and practices herein described.

The above Finding Seventh is supported by admissions in the
answer fied October 5 , 1964 , as amended by admissions of record
TR 27 :22- , TR 28 :1- , TR 30 :10- , TR 31 :15-22.
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Re Complaint Par. Four
Eighth. In the course and conduct of their business , respon-

dents have disseminated , and caused the dissemination of , certain
advertisements concerning said preparations, by the United
States mails and by various means in commerce , as "commerce" is

defined in the Federal Trade Commission Act, including, but not
limited to , advertisements inserted in newspapers , magazines and
other advertising media, and by means of circulars and bro-
chures , for the purpose of inducing, and which were likely to in-
duce, directly or indirectly, the purchase of said preparations;
and have disseminated, and caused the dissemination of, adver-

tisements concerning said preparations by various means , includ-
ing, but not limited to the aforesaid media , for the purpose of in-
ducing, or which were likely to induce, directly or indirectly, the
purchase of said preparations in commerce , as "commerce" is de-
fined in the Federal Trade Commission Act.

The above Finding Eighth is supported by admissions in the an-
swer filed October 5, 1964 , as amended by admissions of record
TR 27 :22- , TR 28 :1- , TR 30 :10-17, TR 31 :15-22.

Re Complaint Par. Five
Ninth. Among, and typical of, the statements and representa-

tions contained in said advertisements , and disseminated as here-
einafter set forth are the fo1Jowing:

Important Nutritional Discoveries. 

. . 

AT LAST! Here s the electrifying
news you ve hoped for! 

. . . 

Here at last you arc offcred a new improved for-
mula that is truly comprehensive. 

. .

Many of these folks even tried brand after brand of less comprehensive
preparations without getting the benefits they hoped for! Then they discov-

ered the new improved Vitasafe formula-one that really worked for them!
For in every single high-potency capsule aYe 27 precious ingredients (29
under Women s plan) 

. . .

THE MAGIC PO\VER of Vitamins , Minerals and Lipotropic Factors to
Recharge Your Body with Youthful Energy THINK OF IT! If you are
weak , tired and rundown, just one high-potency Vita safe Capsu1e a day can

make a world of difference in the way you feel. How is it possib1e? Because
every Vitasafe Capsu1e contains ALL the vitamins and minerals you may
need to he1p you retain youthful pep and vigor p1us new important
factors: 

. . . 

Lemon Bioflavonoid Complex that helps build your resistance
to colds and infection.
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An You Giving Your 'Wife The Companionship She Craves? . . . Are you
giving her what she most expected on the day that you married her? . 

. .

Or aTe you always "too tired" at the end of a day s work? . . , If so , your
condition may simply be due to aD easily corrected vitamin and minera1 defi
ciency in your diet.

Our Fights Have Turned to Kisses! IT'S hard to beHeve that my wife and
I used to fight. . . . To correct this condition , each of us started taking Vi-
tasafe High-Potency Capsules-just ODe a day. It wasn t too long until we

began to notice the difference. We had more pep, more energy-and our dis-
positions improved. Instead of fighting, we were back in each other s arms-
just as we were on our honeymoon.

He Made Me Feel Like A Bride Again" IT'S hard for me to believe that a
few weeks ago I actually thought about leaving my husband! He had become
so nervous and irritable- so cross with the children and me that there was

just no living with him. He was always " too tired" to do anything. . . Just
when things looked blackest, we learned about the famous Vitasafe Plan
through an ad in our newspaper. , . :\' aturally, we sent for a trial month'
supply. What a difference it has made! Vitasafc High-Potency Capsules have
helped snap back Jim s youthful vigor and vim. I'm so happy, I feel like a
bride again!

ADVICE TO TIRED :yE If you suffer from a lack of pep, energy and
vitality due to a llTItribona1 deficiency, you may be helped by the special
high potency Vita safe formu1a for men. Simply check the Man s Formu1a box
in the coupon for your trial supp1y.

PSST . . . didn t you know-She s his wife , not his mother! IMAGINE
how embarrassed I was when I realized that they were talking about Janc.
Thcre she sat, 100king all worn out. . . not having any fun. Thosc tired,
sagging lines in heT face made her look years older , and she seemed nervous
and irritable. . . . To look at her now, you d never guess she was one of the
younger women in the room. . . . Jane had nothing to 1ose , and at my sug-
gestion , she sent in the coupon. Well , I wish you could have seeD her at the
party last night! J anc was a changed woman. . . dynamic and energetic and
looking years younger.

. For men and women approaching, or in, the middle years , an adequate
supply of vitamins in their diets is vital. Not only for energy and vibrant
good health, but also to ward off the aches, pains and ailments common

through the middle years , many of them "triggered" by prolonged and often
hidden malnutrition. For the middle aged are particularly prone to malnutri-
tion for many reasons. . . . If you are over 35 , do not fail to take your dai1y

supply of vitamins and minerals.
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LADIES, At Last! A Comprehensive Formula Prepared to Meet the Spe-
cial Needs and Problems of Women! . . . Thousands of "romen who once felt
tired, run-down and irritiablc-victims of nerve-wracking headaches, fre-
quent colds , moods of melancholia and depression-women who suffered the
torment of periodic upsets and women who approached the transitiona1 pe-
riod of the mcnopause with neurotic fcars and anxieties. . . who dreaded the
advance of premature old age . . aU these women are now bursting with
new radiant health and vitality-enjoying new-found serenity and happiness

because of the exclusive new formula now contained in Vita safe Capsules for
Women.

Two new Improved Vita safe Formulas-Formula for Men-Formu1a for
Womcn- ow Include BRAIN J?OOD and ANTI- COLD Factors! IN JUST
30 DAYS YOU TOO !AY EXPERIENCE NEW MENTAL AND PHYSI-
CAL VIGOR AND VITALITY-thanks to a remarkable new nutritional
formula! . . . Like you, perhaps , these men and women ahvays felt tired
run-down and listless. . . plagued with headaches , insomnia and depression
They often found it diffcult to cope with their jobs and daily problems with-
out suffering from nervous tension and anxiety. They became "forgetfu1"
unable to concentrate without feeling mcntally strained. . . . If you , too , suf-

fer any of the distressing symptoms due to faulty nutrition, you can now look
forward to a radiant new outlook on life. . 

For included in the amazing new Vita safe formula is a newly discovered
protein ingredient. . . thc onJy one known to science that may have the prop-
erty of nourishing the cells of the bmin! A safe 1000/D purc nutrient-

Glutamic Acid. , . Men and women who took it under carefully super-
vised hospital tests , actually demonstrated keener intelligence and increased
mental a1ertness . . . In addition , . . . each Vita safe Capsule now contains
the miracle natural anti. cold factor-Lemon Bioflavonoid Complex-believed
by doctors to act with Vitamin C to build resistance against infection and
disease.

The above quoted statements in Finding Ninth are contained in
respondents ' advertising (CX 2A through 12). Respondents
counsel admitted on the record that these exhibits are true and

exact copies of advertisements disseminated in commerce by or
through respondents (TR 69 :3- , TR 72 :18-25 (commerce), and
TR 73:1).

Re Complaint Par. Six
Tenth. Through the use of said advertisements and others

similar thereto not specifically set out herein , respondents have
represented , directly and by implication, that Vitasafe Capsules

are a new medical and scientific discovery and achievement.
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The above Finding Tenth is supported by the advertising state-
ments , claims , and representations in CX 2A , 3 , llA-llB , and 12
referring to "important nutritional discoveries

" "

electrifying
news

" "

recent medical findings

" "

new improved formula " and
newly discovered protein ingredient different from all others.

Eleventh.- Through the use of said advertisements , and others
similar thereto not specifically set out herein , respondents have
represented , directly and by implication, that Vitasafe Capsules

fOJ Men are uniquely and distinctly suited to the needs of men.

The above Finding Eleventh is supported by ex 2A

, "

Special
Plan for Men. . . ; CX 9

, "

Special Formula for Men. . . nutri-
tional deficiency ; CX 12 , 13J and 18B.

Twelfth.- Through the use of said advertisements and others
similar thereto not specifically set out herein , respondents have
represented , directly and by implication, that Vita safe Capsules
for Women are uniquely and distinctly suited to the needs of
women.

The above Finding Twelfth is supported by CX 2A

, "

Special
Plan. . . for Women ; CX 3, 5 and 7

, "

Special Formula for
Women. . . nutritional deficiency ; llA-llB

, "

Special Needs
and Problems of Women ; 12 , 13J, 13L , 16 , 17 , 18B , 22A , 23 , 24

33 and 36.

Thirteenth. Through the use of said advertisements , and oth-
ers similar thereto not specifically set out herein, respondents

have represented , directly and by implication , that Vitasafe Cap-
sules wi1 be of value in the prevention of colds and other infec-
tions.

The above Finding Thirteenth is supported by CX 4A

, "

helps
build your resistance to colds and infections ; CX 6

, "

anti-cold
factor" therein; CX 7, 8, 9 , llA , 12

, "

miracle natural anti-cold
factor" ; and 14A , 22 , and 24.

Fourteenth. Through the use of said advertisements , and oth-
ers similar thereto not specifically set out herein, respondents
have represented , directly and by implication , that Vitasafe Cap-
sules for Women wi1 be of value to women in the treatment , re-
lief or prevention of melancholia , discomfort due to menstruation
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or of fears and anxieties arising from the onset or contemplation
of menopause or old age.

The above Finding Fourteenth is supported by CX llA

, "

moods
of meJanchoJia and depression. . . menopause. . . dreaded ad-
vance of premature old age. . . all these women now bursting
with new radiant health and vitality and by CX 22B.

Fifteenth. Through the use of said advertisements , and others
similar thereto not specifically set out herein , respondents have
represented , directly or by implication , that persons over 35 years
of age, and over 40, have a particular need for Vitasafe Capsules.

The above Finding Fifteenth is supported by CX 10

, "

Why
must people over 35 be especially careful to fortify their
diet. . . ; CX 13R; CX 37

, "

For Folks Over 40.

Sixteenth. Through the use of said advertisements , and others
similar thereto not specifically set out herein , respondents have
represented, directly and by impJication, that Vitasafe Capsules

increase and stimulate sexual vitaJity and activity.

The above Finding Sixteenth is supported by CX 2B

, "

Our
fights have turned to kisses ; CX5

, "

Are you giving her what she
most expected on the day that you married her?" ; CX 6, 7

, "

Made Me Feel Like A Bride Again ; CX 13B-C, 15, 23.
Seventeenth. Through the use of said advertisements, and

others similar thereto not specifically set out herein , respondents
have represented , directly and by impJication , that the use of Vi-
tasafe Capsules and ingredients therein wil be of benefit in the

treatment and relief of tiredness , weakness , nervousness , irrita-

bility, depression , headaches , insomnia , anxiety, lack of strength
energy, vitaJity and initiative , Joss of happiness , loss of sense of
well-being, and appearing and feeJing older than one should.

The above Finding Seventeenth is supported by CX 3, "tired
run-down and listless... prolonged vitamin-mineral defi-
ciencies ; CX4

, "

weak , tired , and run-down" and "fee1 older than
you are ; CX 9 and llA , tired women and men , respectively; and
CX 12.

Eighteenth.- Through the use of said advertisements , and oth-
ers similar thereto not specifically set out herein, respondents
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have represented , directly and by implication , that the use of Vi-
tasafe Capsules wil increase a person s inte11gence, mental alert-
ness , ability to concentrate and power to remember.

The above Finding Eighteenth is supported by CX 6, 7

, "

In-
creased mental alertness ; CX 8, 9 , llA , 12

, "

Brain Food" ; CX
14A , 22B , and 24.

Re Complaint Par. Seven

Medical Findings

Nineteenth. Vitasafe Capsules are not a new medical or scien-
tific discovery or achievement.

The above Finding Nineteenth is supported by testimony of Dr.
McGanity (TR 148, 149 :13 , et seq. ); Dr. Sappington (TR 186 :9
15); and Dr. Shank (TR 217 :16 21).

Twentieth.- Vita safe Capsules for Men are not uniquely or dis-
tinctly suited to the needs of men.

The above Finding Twentieth is supported by testimony of Dr.
McGanity (TR 152 :4-9); Dr. Sappington (TR 186 :16-23) ; and
Dr. Shank (TR 218 :6-10).

Twenty-First. Vitasafe Capsules for Women are not uniquely
or distinctively suited to the needs of women.

The above Finding Twenty-First is supported by testimony of
Dr. Sappington (TR 187 :6-13) ; Dr. McGanity (TR 152 :9); and
Dr. Shank (TR 218 :5).

Twenty-Second.- Vitasafe Capsules wil not be of value in the
prevention of colds or other infections.

The above Finding Twenty-Second is supported by the testi-
mony of Dr. McGanity (TR 168:12-16); Dr. Sappington (TR
193 :10) ; and Dr. Shank (TR 220 :21-25).

Twenty-Third. Vitasafe Capsules for Women wil not be of
value to women in the treatment , relief or prevention of melan-
cholia, discomfort due to menstruation , or fears or anxieties aris-
ing from the onset or contemplation of menopause or old age.
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The above Finding Twenty-Third is supported by the testimony
of Dr. McGanity (TR 153- , 155 , 157, 162), as wen as Dr. Sap-
pington (TR 188 :10- 190-91), Dr. Shank (TR 219 :7-13).

Twenty-fourth. Neither adults 35 years of age or 40 , or adults
of any other age group, have a special need for Vitasafe Capsules.

The above Finding Twenty-Fourth is supported by the testi-
mony of Dr. McGanity (TR 163 :12 , 164-65) ; Dr. Sappington (TR
188 :17-22) ; Dr. Shank (TR 219 :14-19).

Twenty-Fifth. Vitasafe Capsules wil not increase or stimu-

late sexual vitality or activity.

The above Finding Twenty-Fifth is supported by the testimony
of Dr. McGanity (TR 166 :6-16); Dr. Sappington (TR
189 :10-14); Dr. Shank (TR 220 :9-13).

Twenty-Sixth. The use of Vitasafe Capsules wil not be of

benefit in the treatment or relief of tiredness , weakness , nervous-
ness , irritability, depression , headaches , insomnia, anxiety, lack

of strength , energy, vitality or initiative , loss of happiness , loss of
sense of wen-being or appearing or feeling older than one should,
except in a smal1 minority of persons in whom such symptoms are
due to a deficiency of Vitamin B, (Thiamine Mononitrate), Vita-
min B, (Riboflavin), Vitamin C (Ascorbic Acid), or Xiacinam-
ide. An the remaining ingredients in Vitasafe Capsules are of no
benefit in the treatment or relief of said symptoms.

The above Finding Twenty-Sixth is supported by the testimony
of the three experts caned by complaint counsel:

Dr. McGanity (TR 127-133 , 147 , et seq. , 164- , 176- , and see in particu-
lar TR 129 (neuroses, infections , etc. ), TR 133 (not vitamin deficiencies) J and
TR 147-48 (except for 1%)).
Dr. Sappington (TR 182- , 190:6-9 (insuffeient. dosage), 192 , 194- 96. See

however , TR 185 (except for 5%) and TR 192-93 (possib1e benefit over long
period , jf vitamin deficiency)).
Dr. Shank (TR 210 , 211 (cause not vitamin deficiencies), 213 (3 to 5o/c),

216 (vitamin deficiency very infrequent) J 217 J 221-22 (prior answcrs qua1i-
fled). also TR 185, 216).

Complaint counsel , as part of their Proposed Findings and Con-
clusions of Law , have submitted an extended discussion of the tes-
timony of these doctors insofar as it supports their Proposed

Finding Twenty-Sixth. Although the examiner does not regard
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the testimony of the doctors , read as a whole, as absolutely con-

clusive to support the proposed finding in every detail , it is defi-
nitely persuasive in support of the proposed finding, which has
been adopted as proposed , particularly since there is no contradic-
tory medical testimony, respondents having submitted none.

Twenty-Seventh. The use of Vitasafe Capsules wil not in-
crease a person s intellgence, mental alertness, abilty to concen-
trate, or power to remember.

The above Finding Twenty-Seventh is supported by the testi-
mony of Dr. Sappington (TR 189 :20); Dr. McGanity (TR
168-69); and Dr. Shank (TR 220 :19).

Re Complaint Par. Eight

Twenty-Eighth. Through the use of the statements in the
aforesaid advertisements , and others similar thereto not specifi-
cally set out herein, respondents have also represented , directly
and by implication , to persons of both sexes and all ages who ex-
perience feelings of tiredness , weakness , nervousness , irritability,
depression, headaches, insomnia, anxiety, lack of strength, en-
ergy, vitality and initiative , loss of happiness , loss of a sense of
weB-being, and appearing and feeling older than one should , that
there is a reasonable probabilty that they have symptoms that
wil respond to treatment by the use of the aforesaid Vitasafe
Capsules , and preparations. In the light of such statements and
representations , such advertisements are misleading in a materi-
al respect and therefore constitute false advertisements , as that
term is defined in the Federal Trade Commission Act, because
they fail to reveal the material facts that, in a great majority of
persons , of any age , sex , or other group or class thereof , who ex-
perience the symptoms of tiredness , weakness , nervousness, irrit-
ability, depression, headaches, insomnia, anxiety, lack of
strength , energy, vitality or initiative , loss of happiness , loss of a
sense of well-being, or appear or feel older than one should , such
symptoms are not caused by a deficiency of one or more of the nu-
trients provided by Vitasafe Capsules, and that in such persons
the said preparations wil be of no benefit.

The above Finding Twenty-Eight
through 37, as well as other exhibits

Sixth , supra.

is supported by CX 2
and by Finding Twenty-
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CONCLUSIONS OF LAW (D. 8636)

1. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents.

2. The dissemination by the respondents of the false advertise-
ments. as aforesaid , constitutes unfair and deceptive acts and
practices in commerce , in violation of S 5 and S 12 of the Federal
Trade Commission Act.

3. The aforesaid acts and practices of the respondents are aI1

to the prejudice and injury of the public.
4. The term respondents, as above used in these Conclusions

shall not be deemed to include the following parties named as res-
pondents herein:

Maxwell Sackheim-FrankHn Bruck , Inc. , a corporation.

Robert Sackheim, individually and as an offcer of said corporation.
Benjamin W. Lerner
Wiliam H. SyJk

As to these respondents the complaint herein is declared dis-
missed in the order issued herein.

DISCUSSION AS TO MEDICAL EVIDENCE

In view of the suffciently impressive qualifications of com-
plaint counsels ' three medical witnesses , and of their detailed tes-
timony, unimpaired by any cross-examination or any contradic-
tory medical evidence-respondents having neither cross-exam-
ined them nor offered medical witnesses or medical evidence of
their own-it would be diffcult to find that the medical allega-
tions of the complaints in this and the accompanying proceeding
have not been proved. Certainly the absence of cross-examination

and opposing medical testimony should in no esoteric way be uti-
lized to weaken or question the medical testimony submitted by
complaint counsel. Respondents have not contended , or even sug-
gested , that they withheld medical cross-examination and defense
medical testimony because they questioned the suffciency, or an-
ticipated suffciency, of complaint counsels' medical testimony.

Respondents ' challenge , on the issue of res judicata or multiplic-

ity of suits , should be considered as something quite apart from
the adjudication here of the merits of the medical issues in these

two proceedings-assuming, of course , that there is no merit to
the challenge. Respondents , at least the respondent vitamin com-
panies and respondent Cohen, have already had adverse and

rather peremptory decisions issued against them by the United



DOLLAR VITAMIN PLAN , INC. , ET AL. 963

933 Initial Decision

States District Court on the medical issues in the District Court
litigation, and the recent Court of Appeals opinion, on appeal
does not disturb any of the medical findings.

However, it is pertinent , if only on the question of inferences or
conclusions to be drawn from the expert testimony-to put some
reliance on Matter of Lanolin Plus, Inc. D. 8150 (1962) (61

C. 534J, cited and discussed by complaint counsel on pp. 27 ff
of their Proposed Findings and Conclusions (D. 8636). The case
involves the vitamin-mineral product "Rybutol" , the attributes of
which- were advertised with less exuberant claims than the in-

stant vitamin products. The Commission in that case was of the
opinion (page 550) that it was a salient consideration that, as
found by Hearing Examiner Bennett:

the great majority of people suffer from symptoms' such as tiredness , loss 

sense of well-being, loss of happiness , and appearing and feeling older than
one should , due to disorders other than vitamin deficiency.

The quoted symptoms are among those highlighted in the adver-
tising of the respondents in this and the accompanying proceed-
ing, and the medical testimony here is that most people suffering
from them do not have a vitamin deficiency, such a deficiency not
being characteristic of American consumers with their high stan-
dards of diet.

Complaint counsel introduced in evidence a lucid and helpful
tabulation , CX 51 , attested to by their medical advisor, comparing
the ingredients of Rybutol with those of the Vita safe and Life
Nutrition preparations in this and the accompanying proceeding.
Complaint counsels ' doctors testified that , based thereon , the Ry-
butol and the present products are substantially alike for treating
specified symptoms described in advertisements (Dr. McGanity,
TR 169; Dr. Shank, TR 223; and Dr. Sappington , TR 197-98),
except that , according to Dr. Shank and Dr. Sappington , Rybutol
is to be preferred for vitamin B, deficiencies.

RES JUDICATA
MULTIPLICITY OF SUITS

As already stated , complaint in this and the accompanying pro-
ceeding issued August 11 , 1964. On August 17 , 1964 an injunction
action was commenced by the United States of America in a U.
District Court against the same corporate respondents, respon-
dent Cohen , and other defendants , involving the products herein
by aJleging violation of the misbranding provisions of the Food



964 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 69 F.

and Drug Act. A temporary restraining order issued on the same
day, without notice , and a temporary injunction , after hearing ev-
idence , issued on September 29 , 1964. Appeal was taken there-
from (as well as from a prior condemnation action) to the Court
of Appeals for the Third Circuit. In the meantime the hearings in
the present proceedings commenced and concluded. On May 27
1965 the Court of Appeals issued its opinion in effect affrming
the decrees of the court below , except as to scope of order , parti-
cularly as directed against several mi1ion copies of advertising
circulars in a Vitasafe warehouse which had not entered into
commerce (and had not accompanied the products so as to consti-
tute labeling by statutory definition).

Despite extensive prehearing proceedings herein, fully de-

scribed in the first part of this decision , respondents never raised
any question that the proceedings were barred by the court ac-
tions or the appeal , and were subject to dismissal. On the con-
trary, they relied on the pending appeal in the court Jitigation as
a basis for obtaining continuances in the present proceedings.

It was only at the commcncement of the hearings herein on
March 1 , 1965 , in New York City, that respondents for the first
time asserted their claim that these proceedings were barred by
the court litigation and subject to dismissal.

They did so by oral motion

, "

for the dismissal of this proceed-

ing" (TR 4), an alternative request for a stay not being empha-
sized. Respondents urged that the Federal Trade Commission is
barred from a Jitigation of the issues in this case which consti-

tute a re-litigation of the issues which have been raised with res-
pect to the claims for these products which are claimed to be mis-
leading in the Commission complaint" (TR 4). Counsel made di-
rect reference to the Food and Drug actions and the pending ap-
peal. This was the res judicata point (TR 5 :22). Reference was
also made to "multiplicity of actions" (TR 16 :3) . Counsel also
dealt with equitable considerations , such as the expense and bur-
den of having to go through hearings on the same issues already
tried in another forum (TR 7 :17), and also the lack of necessity
of a cease and desist order in view of the pending injunction.
The examiner , although agreeing with complaint counsel that

the motions were made at a "late date" and even after coming to
New York from Washington (TR 53 :6-12), nevertheless reserved
decision so that, for one thing, the questions might possibly be

dealt with after the Court of Appeals ruled in the court Jitigation.
The examiner now denies the motion for the following reasons:
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(1) The motion was made far too late- after the hearing

commenced , and after it commenced in another city, at much ex-
pense to the Commission, including the bringing of witnesses

from Philadelphia to Xew York City, and inconvenience to the
Commission and witnesses , actually for the accommodation of
respondents and counsel , alllocated in New York City or vicinity.
As to timeliness , the motion was a complete break with the spirit
of prehearing procedures carefully set up by the Commission in
its Rules and fully availed of here by the examiner and counsel on
both sides. Entirely apart from the Rules , the defenses of res ju-
dicata and multiplicity of suits or proceedings are matters to be
raised affrmatively and timely. They do not operate auto mati-
cally, nor were they raised timely in these proceedings.

(2) The defense of Tes judicata is by its nature hardly one to
be invoked by the unsuccessful party in the other litigation relied
on as a bar. Respondents herein , insofar as they have been de-
fendants in the court litigation , have been conspicuously unsuc-
cessful. The recent ruling by the Court of Appeals confirms this.
The two cases ' relied on by respondents are eases where, as
pointed out by complaint counsel here , the defense was raised by
parties who had been vindicated in the other litigation.

Where parties have issues adversely decided against them by
the other forum , as here , all they have to do , in order to avoid the
burden of re-litigation , is simply to admit the allegations in the
second forum if the evidence necessary to prove the allega-
tions and charges are the same in both forums , as respondents try
to suggest is the case here. It is not for them to foreclose the sec-
ond forum from having before it all the facts deemed necessary,
by Government counsel under a different statute , as here , nor is it
for them to force Government counsel to gamble on whether the
facts, including as here medical facts and medical representa-
tions , in the first forum are suffcient for the second forum to in-
voke the full force of its juridical power.

It may be noted that respondents ' counsel, in their present

briefs at least, make the claim that they understand that their res
judicata defense, even if sustained , would call not for dismissal of
the present proceedings , but for barring further litigation of is-
sues already decided in the court litigation (Reply Brief, p. 3).

(3) The defense of multiplicity of suits , or proceedings, is ad-
ditionally inapplicable where, as here , the heretofore un success-

5 Lee Company Federal Trade CommisB1 113 F. 2d 583 (8th Cir. 1940). United States
v. 14 Carto71s

*':"'

AYDS not ofT,cinl1y reported (E.D. Mo. , 1946)
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ful parties are subject to essentially different sanctions in the sec-

ond forum , namely, sanctions under the Federal Trade Commis-
sion Act against general advertising, rather than just labeling or

advertising "accompanying" the product (21 U. C. 321 (m) ). In-
directly this point has already been slightly touched on in (2),
supra.

What respondents seek here , as complaint counsel well put it , is
sanctuary for false drug advertising generally, even radio and
TV advertising, as distinguished from false labeling or advertis-
ing accompanying drug products. They wish escape from the Fed-
eral Trade Commission and its authority, conferred by Congress
over general advertising and misrepresentation generally.

The Foods Plus case " cited by respondents in a letter ' sup-

plementing their briefs , does not hold that labeling encompasses
all advertising. It merely holds that even radio announcements
may be considered in a Food and Drug case "in determining the
general use of the vitamins in ascertaining whether labels
contain "adequate directions for use" under the Food and Drug
Act 52 (f) (1) .

(4) No other equitable considerations urged by respondents
have suffcient substance to outweigh the heavy equities on the
other side. The fact that equitable considerations are advanced

however, points up the essentially equitable reasoning which
must underlie cases relied on by respondents in the briefs.

Form of Order
It seems obvious from the proof in this case , which is hardly

controverted , that no order narrower in scope than the one pro-
posed in the complaint can suffce. The case is fully proved as
against respondents liable at all , and they have perpetrated gross
misrepresentations , exploiting human suffering and complaints by
offering spurious vitamin "cures " which may even serve to divert
users from competent medical attention.

The fact that some of the respondents are restrained from mis-
labeling by a U. S. District Court is hardly any argument for
framing an order of narrower scope than the cOI1plaint proposes.
If anything, the drastic and peremptory decrees issued by the
District Court, as affrmed in substance by the Court of Appeals
suggest the correctness of a comparable order here but one cover-

6 United States v. Articles of Drug
, 1965).

1 The letter, dated June 4. 1965 , significantly foregoes further

Court of Appeals opinion in the court litigation herein.

. . 

Foods 18. Inc., 239 F. Supp. 465 68 (V.

argument in the light of



DOLLAR VITAMIN PLAN , INC. , ET AL. 967

933 Initial Decision

ing general advertising and misrepresentation , not merely label-
ing as defined in the Food and Drug Act.

Further support for a broad order here is that this is not the
first time that respondent Vitasafe Corporation , at least, has been
in trouble with the Federal Trade Commission , even to the extent
of being in violation of a Federal Trade Commission order. A
Commission news release of September 25 , 1964 , copy of which
was submitted to respondents ' counsel as an attachment to a brief
herein , states that by order of the United States District Court
for the Southern District of New York , dated September 18 , 1964
Vitasafe Corporation was directed to pay civil penalties of
$18,000 for nine violations of a cease and desist order issued by
the Federal Trade Commission in 1957.

The order here issued provides for or declares a dismissal as to
certain respondents , as heretofore indicated.

ORDER

It is ordered That respondents Dollar Vitamin Plan, Inc., a
corporation , and its offcers , and Vitasafe Corporation , a corpora-
tion, and its offcers , Samuel Josefowitz, Gerald Glaeser, and
Adolf W. Goldschmidt , individually and as offcers of said corpo-
rations , Henry D. Cohen and Leon Potash , individually; and said
respondents ' representatives , agents and employees , do forthwith
cease and desist from , directly or indirectly, or through any cor-
porate or other device , in connection with the offering for sale
sale or distribution of "Vita safe Capsules for Men" or "Vitasafe
Capsules for Women " or any other preparation of substantially
similar composition or possessing substantially similar prop-
erties , under whatever name or names sold:

1. Disseminating or causing the dissemination of , any ad-
vertisement by means of the United States mails or by any
means in commerce , as "commerce" is defined in the Federal
Trade Commission Act , which represents directly or by im-
plication:

(a) That said preparation is a new medical or scien-
tific discovery or achievement;

(b) That said preparation is uniquely or distinctively
suited to the needs of men;

(c) That said preparation is uniquely or distinctively
suited to the needs of women;

(d) That said preparation wil be of value in the
prevention of colds or other infections;
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(e) That said preparation wil be of value to women
in the treatment , relief or prevention of melancholia
discomfort due to menstruation, or of fears or anxieties

arising from the onset or contemplation of menopause or
old age;

(f) That adults of any age group have a special need
for said preparation;

(g) That said preparation wil increase or stimulate
sexual vitality or activity;

(h) That the use of said preparation wil be of benefit
in the treatment or relief of the symptoms of tiredness
weakness, nervousness, irritability, depression, head-
aches , insomnia , anxiety, lack of strength , energy, vital-
ity or initiative, loss of happiness, loss of a sense of

weIJ-being, or appearing or feeling older than one
should , unless such advertisement expressly limits the
effectiveness of the preparation to those persons whose
symptoms are due to a deficiency of Vitamin B, (Thia-
mine Mononitrate), Vitamin B, (Riboflavin), Vitamin
C (Ascorbic Acid), or Niacinamide , and further , unless
such advertisement clearly and conspicuously reveals
the fact that in the great majority of persons , or of any
age, sex, class or other group thereof, who experience
such symptoms , these symptoms are caused by condi-
tions other than those which may respond to treatment
by the use of the preparation , and that in such persons

the preparation wiIJ not be of benefit;
(i) That the ingredients in said preparation other

than Vitamin B, (Thiamine Mononitrate), Vitamin B,
(Riboflavin), Vitamin C (Ascorbic Acid) or Niacinam-
ide , wiIJ be of benefit in the treatment or relief of tired-
ness, weakness, nervousness, irritability, depression
headaches , insomnia , anxiety, lack of strength , energy,
vitality or initiative , loss of happiness , loss of a sense of
weIJ-being, or appearing 01' feeling older than one
should;

(j) That the use of said preparation wil increase a

person s inteIJigence , mental alertness , ability to concen-
trate or power to remember.

2. Disseminating or causing to be disseminated, by any

means for the purpose of inducing, or which is likely to in-
duce directly or indirectly, the purchase of any such prepara- '
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tion in commerce , as "commerce" is defined in the Federal
Trade Commission Act, any advertisement which contains any
of the representations prohibited in , or which fails to comply
with any of the affrmative requirements of Paragraph 1

hereof.
It is further ordered That the complaint herein is dismissed

and hereby declared to be dismissed, as to the foJ1owing respon-
dents:
MaxweJ1 Sackheim-Franklin Bruck, Inc. , a corporation , now

known as Bruck & Lurie , Inc. , Robert Sackheim , individuaJ1y and
as an offcer of said corporation , Benjamin W. Lerner, individu-
aJ1y, WiJ1iam H. Sylk , individuaJ1y.

OPINION OF THE COMMISSION'

By JONES Commissioner:

These two cases are before the Commission on respondents ' ap-
peals from initial decisions of the hearing examiner in which he
found that respondents have engaged in the dissemination of
false and misleading advertising of certain drugs sold by them , in
violation of Sections 5 and 12 of the Federal Trade Commission
Act.

Respondents are DoJ1ar Vitamin Plan , Inc. , International Oil &
Metals Corporation and Vitasafe Corporation , three affliated cor-
porations engaged in the business of sellng vitamin capsules by

mail order; seven of their present or former offcers; an advertis-
ing agency, MaxweJ1 Sackheim-Franklin Bruck, Inc. ; and one of
its offcers , Robert Sackheim.'

*Consolidated opinion In the Matter of Dollar Vitamin Plan, Inc" et al. Docket No. 8636
and In the Matter of Life flhtTition et al. Docl,et No. 8637, p. \185 herein.

I Prior to the hearing, hoth complaints were dismissed by the hearing examiner with respect
to Maxwell Sackheim-F)' anklin Bruck , Inc., without opposition by complaint counsel, on th
grounds that the control and management of the agency had been assumed by individuals
who had no connection with the previous practices and that the agency no longer represented
the other corporate respondents or indeed any other clients who dea t in vitamin products
(See Initial Decision Dollar Vitamin Plan, Inc. , et a1. p. 943). The complaint in Dollar
Viiamin Plan, Inc" ct al. was dismissed by the Commission with respect to Rotert Sackheim
on the grounds inter alia that "he had never had anything to do with creating the ad-
vertising copy here in question 

,),:,,

that he had left the advertising agency two ycars
prior thereto , that he was p1'eSE'DtJy engaged , and had been for some time , in selling offce
supplies" and that he had fiJed an affdavit of intent to comply if he should return to the
advertising business (ld. p. 943). In his initial decision the examiner dismissed the com-
plaint in Dollar Vitamin Plan, 1nc., et al. with respect to two of the other individual
named , Benjamin W. Lerner and \\'iJiam H. SyIk , since it had not been established that
eithel' had any responsibility for the practices alleged in the complaint and since each had
r!Osigned from their positions with the corporate respondents several years prior to the is-
suance of the complaints and were employed by other unrelated compames. Complaint
counsel has not appealed from these dismissals by the examiner.
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The complaints herein dated August 11 , 1964 charged that res-
pondents , in their advertising of "Vitasafe" and "Life Nutrition
vitamin capsules , represented inter alia: (1) that their vitamin
capsules are a new medical or scientific discovery and achieve-
ment; (2) that the capsules designated "for men" or "Formula
M" are distinctively suited to the needs of men , and those desig-
nated "for women" or "Formula W" are distinctively suited to
the needs of women; (3) that people over 35 years of age have a
particular need for "Vitasafe" capsules and people over 40 years
of age have a particular need for the "Life Nutrition " capsules;
(4) that their capsules wi1 increase or stimulate sexual vitaJiy or

activity; and (5) that their capsules wi1 be of benefit in the treat-
ment or relief of a number of symptoms including tiredness
weakness , nervousness and depression. This final claim is alleged
to be false generally although the complaints specifica1Jy assert
that respondents' capsules wi1 be of benefit for the symptoms
specified " in a small minority of persons in whom such symptoms
are due to a deficiency of Vitamin B, (Thiamine Mononitrate),
Vitamin B, (Riboflavin), Vitamin C (Ascorbic Acid), or Niaci-
namide.

The two cases were tried together before the same hearing ex-
aminer and a separate decision was rendered by him in each case
on June 15, 1965. In his decisions , the examiner found that res-
pondents had made the representations as charged and that these
representations were false. The hearing examiner entered orders
identical to the proposed orders issued with the complaints, re-

quiring respondents to cease and desist from making the chal-
lenged representations but permitting respondents to represent

that their vitamins could be used for the relief of tiredness , weak-
ness, nervousness and depression, and other enumerated symp-
toms if the advertisement:

expressly limits the effectiveness of the preparation to those persons whose
symptoms are due to a deficiency of Vitamin BI (Thiamine :.fononitrate),
Vitamin Eo (Riboflavin), Vitamin C (Ascorbic Acid), or Niacinamide, and

* * *' 

clearly and conspicuously reveals the fact that in the great majority

of persons , or of any age , sex , class or other group thereof, who experience
such symptoms , these symptoms are caused by conditions other than those
which may respond to treatment by the use of the preparation , and that in
such persons the preparation wjU not be of benefit.

Respondents have appealed from the examiner s decisions
solely on the grounds that the Commission action is barred under
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principles of res judicata because the issues involved have al-
ready been determined in two prior District Court proceedings
brought against some of the respondents by the Food and Drug
Administration under the Federal F'ood , Drug and Cosmetic Act
and that the action involves a multiplicity of proceedings, sub-
jecting respondents to "great expense and hardship without
cause" and to possible inconsistent orders.

The Food and Drug Administration proceedings on which res-
pondents rely involved a libel of information fied against respon-
dent Vita safe Corporation s vitamin capsules and labeling by the
FDA in October 1960 in the United States District Court for the
District of New Jersey and a subsequent injunction action filed by
the FDA in the same Court against Vitasafe Corporation, The
Dollar Vitamin Plan , Inc. , International Oil & Metals Corporation
and Henry D. Cohen, all of whom are respondents herein " as
well as four additonal parties not respondents herein. The in-
junction proceeding was commenced in August, 1964 , on approxi-
mately the same date on which the instant Commission com-

plaints were served.
The libel action was decided on January 24, 1964 (United

States v. Vitasafe Formula M 226 F. Supp. 266), sustaining
the FDA' s seizure of Vita safe s capsules and labeling on the
ground that the labeling contained a number of false representa-
tions , including the following which are relevant here:

(1) "Formula M" capsules are designed to meet the special
needs of men as contrasted to "Formula W" capsules which are
designed to satisfy the special needs of women;

(2) The capsules are "an adequate and effective treatment of
or preventive for" a list of symptoms including depression, ten-

sion , weakness and nervous disorders.
Approximately seven months later, the District Court issued a

2 While utilzing the term res judicata respondents ' argument Itvpears to be grounded
UPon principles of coJlateral estoppel. Strictly speaking the doctrine of rea judicata refers
to the merger or bar of a subsequent action based on the same cause of action as opposed

to the doctrine of coJlateral estoppel under which the determination of a question of fact
essential to a judgment is conclusive between the parties (and their privies) in It subsequent
action on It different cause of action. . Restatement of Judgment g 68. It is in this sensl'
that the terms R,'C referred to in this opinion except where they may be used in quoted
court opinions or to denominate respondents' argument.

'Five of the individual respondG'nts named in the instant complaints, Samuel Josefowitz
Gerald Glaeser, Adolf W. Goldschmidt, Leon Potash and Robert Sackheim , and one of the
corporate respondents , Maxwell Sackheim-FrankHn Bruck , Inc., were not named as defendants
in the injunction action.

. A comparison of the findings in the libel proceedings with those herein may be found
in Appendix A attached hereto.
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temporary restraining order in the FDA' s injunction suit against
the named defendants (RX 2), and on September 29 , 1964 , it is-

sued a preliminary injunction (RX 3) which 'inter "Ii" prohi-
bited defendants from introducing into commerce certain vitamin
capsules accompanied by any written matter containing the re-
presentations found in the libel proceedings to have been falsely
made in the labeling of Vitasafe Corporation. United St"tes v. Vi-
t"snfe Corpomtion 235 F. Supp. 84. The findings in the libel ac-
tion and the decision issuing the preliminary injunction were af-
firmed on appeal with modifications which are not of material

relevance here (345 F. 2d 864 (3rd Cir. 1965J) and the Supreme
Court denied certiorari (382 U.S. 918 (1965J). No permanent in-
junction has yet been issued by the District Court.

III
A. Respondents ' Contention of B"r Been"se of Res J"dient" "nd
Coll"teml Estoppel

Contrary to respondents ' assertions , neither the doctrine of res
j"dic"t" nor the doctrine of collateral estoppel is applicable to the
instant complaints so as to render the prior Food and Drug pro-
ceedings operative as a bar to Commission action against these
respondents.

The doctrine of es j"dicnt" is inapplicable since the causes of
action in the Food and Drug proceedings , which involved alleged
misbranding of defendants ' products , are distinct from those here-
in which relate to advertising-. In United Stlktes v. Five Clkses 

* * "

of Clkpon Springs Wlkter 156 F. 2d 493, 496 (2nd Cir. 1946),

the Court pointed out that the remedies under the Federal
Food, Drug and Cosmetic Act and the Federal Trade Com-
mission Act "are plainly cumulative and not exclusive" and
held that a final judgment in an action under one of these statutes
does not in and of itself preclude a subsequent action under the
other statute involving the same subject matter. See also to the
same effect Sekov Corpomtion v. United States 139 F. 2d 197

(5th Cir. 1943).
In the instant case not only are the causes of action involved in

the Food and Drug and the Commission proceedings different be-
cause brought under different statutes , but the respondents in the
proceedings are not identical " the relief sought in the instant

Six of the respondents named in the Commission s complaint herein were not named liS

parties either in the libel or in the injunction proceedings of the FDA: Samuel Josefowitz
Leon PC1tash , Adolf W. Goldschmidt , Gerald Glaeser, MaxwelJ Sackhcim-Franklin Bruck , Inc.

and Robert Sackheirn. MOJ'covel' , only one of the respondents named in the Commission
action , The Vita safe Corporation , appeared in the FDA' s libeJ action.
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actions is different from that sought in the FDA
the substantive aIJegations of deception also differ
the two proceedings.'

K or does the doctrine of col1ateral estoppel give any greater
support to respondents ' argument. The sole effect of this doctrine
is to estop the party against whom an issue has been decided from
reJitigating the identical issue in a subsequent suit between the
same parties involving a different cause of action.

Respondents contend , however, that this issue of bar has al-
ready been determined in their favor by the Courts in two cases
George H. Lee Co. v. Fedeml Tmde Commission 113 F. 2d 583

(8th Cir. 1940) and United States v. 14 Cartons 

* * * 

of 

* * *

AYDS" (E.D. Mo. 1946). (Not offcial1y reported. ) We do not
agree.

In both the Lee and Ayds cases , relied upon by respondents , the
Courts held that the "underlying issue" before them had pre-
vio\Jsly been decided adversely to the Government and therefore
the court in the subsequent proceeding was foreclosed from
reaching an opposite conclusion with respect to such issue. In the
instant case the situation is precisely the reverse of that before
the courts in the Lee and A yds cases. Al1 of the factual issues

which respondents contend are substantial1y the same as those
raised herein were decided not in respondents' favor as in the

cases cited but in favor of the Government. The Second Circuit
has expressly ruled that in this situation, a subsequent action

brought by another Government agency is not barred by the prior
suit. United Staies v. Capon Springs, supm 156 F. 2d at 495-496.
In Capon Springs the Commission had entered an order against
the Capon Water Company based on findings that its spring
water would not cure various diseases as represented in its adver-
tising. Subsequently the Food and Drug Administration brought
a libel proceeding against five cases of this spring water and the
Capon Water Company intervened as claimant and interposed a
plea of res J udicata. The District Court held that the FDA action
was barred by the prior suit by the Commisison. The Second Cir-

actions 6 and
somewhat in

6 E. the injunction proceedings sought to restrain mislabeling and misbranding of re-
spondents ' products whereas the instant actions seek to prohibit any advel"tising by re-
spondents of these misrepresentations.

., g" 

the Dollar Vitamin complaint charged that respondents eprescntatiuns that the

Vitasafe capsules are a "new medical or scientific discoVel y or achievement" and that
persons over 35 years of age have a particular need for Vita8!ie capsules" were faJse;
no comparable a.JJcgations were made in either the libel or the injunction proceedings. Again
the jjbel and injunction complaints chan,ed that the pI'oducts were not "an adequate ,md
effective" treatment fOl' certain symptoms wherea.s the instant complaints charged the
products were not "of benefit" in the treatment of such symptoms.
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cuit , through Judge Augustus Hand, reversed, holding that the

FDA was neither barred nor estopped by reason of the prior
Commission proceeding. The Court stated:

In George H. Lee Co. v. FedeTal Trade Commission 8 Cir. , 113 F. 2d 583
and United StateR v. WillaTd Tablet Co. 7 Cir. 141 F. 2d 141 , 152 A.

1194 , it was held that an estoppel by judgment existed against the United
States and the Feder.al Trade Commission in respect to findings of fact ren-
dered in a prior proceeding which were in favor of the defendant. But in the
caSe at bar no findings in favor of the claimants were made in the prior pro-
ceeding. They are here attempting to use the findings formerly rendered in

favor of the United States for their benefit. The reason for such a contention
we cannot comprehend (156 F. 2d 495-496).

B. Respondents ' Contention of Ba,' Because of Multiplicity of Ac-
tions

Respondents also contend that even if the present proceedings

were not completely barred under the principles of res iudicata, 

collateral estoppel , the Commission nevertheJess erred in retrying
the same issues which had already been considered in the prior
FDA libel and injunction proceedings and could and should have
relied upon the findings in those proceedings relating to the na-

ture of their representations and the effcacy of their products,

which were the only issues in controversy, rather than introduce
independent evidence in proof of these issues.

While respondents conceded in oral argument before the Com-
mission that the issue of multiplicity is moot since the hearings
did take place (Tr. 3-4), they are apparently seeking an expres-
sion from the Commission on its views of the procedure used by
complaint counsel in insisting on putting in his own case as if no

prior findings on these issues had ever been made. We are con-
vinced that as a matter of law there is no requirement , nor should
there be , that a party must rely upon findings rendered in a prior
suit even when these findings determine the issue involved in
favor of that party. The Lee or Ayds cases , cited by respondents
make clear that the doctrine of collateraJ estoppel operates to
prevent the unsuccessful party from attempting to secure a con-

trary result in a subsequent proceeding; it cannot be utilzed to

restrict the successful party s presentation of the subsequent case.

As the hearing examiner decJared in his initial decision in Dollar
Vitamin:

The defense of res judicata is by its nature hardly one to be invoked by the
unsuccessful party in the other litigation reHed on as a bar 

* * 

. It is not

for (respondents) to foreclose the second forum in having before it all the
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facts dcemed necessary, by Government counsel under a different statute , as
hcrc , nor is it for them to force Governmcnt counsel to gamb1e on whether
thc facts, including as here medical facts and mcdical represcntations , in the
first forum are suffcient for the second forum to invoke the fun force of its
juridical power (p. 965).

If a respondent wishes to avoid the time and expense involved

in trial of a case involving issues of fact which he is ready to
concede he can readily do so either by admitting these facts in his

answer or by offering to stipulate these facts suffciently in ad-
vance of the hearing to afford his adversary time to study and
evaluate the legal effects of his proposal. In the instant case res-
pondents made no such admissions in their answers. X or did they
offer to enter into a stipulation of facts. Rather , on the eve of the
hearing when complaint counsel's case was fully prepared and his
expert medical witnesses ready to testify, respondents first moved
to dismiss the complaint on the grounds of res .iudiwta and multi-
plicity of actions and then announced that in the alternative they
would agree to the entry of an order against them based on the
findings in the food and drug cases , provided that the instant pro-
ceedings would be continued until the "final decision" in the Food
and Drug cases , which were then pending in the Court of Ap-
peals. 8 We think complaint counsel was well within his rights
and the bounds of discretion to refuse to enter into such an agree-
ment at that point in the hearing. By waiting to make this offer
unti the hearing, respondents deprived complaint counsel of any

real opportunity to evaluate the prior judgment and determine
the extent to which it was applicable to support the allegations

contained in the instant proceedings. Since not aD respondents

were parties to the FDA actions , it would have clearly been neces-
sary to negotiate a stipulation which would establish the precise
extent to which all respondents were agreed that the findings in
the prior proceedings would be applicable and could be used in
support of the allegations in the instant case. Respondents did not
offer to enter into such a stipulation and there was clearly no
time at the eve of trial to halt the proceedings for this purpose.
Moreover , by such time whatever expense or inconvenience to res-
pondents which might have been avoided by a stipulation were
minimal 9 and unnecessary delay as well as substantial prejudice
to the Commission s case may have resulted. Under the circum-

S On this appeal respondents make no reference to this proposed agreement and have not
renewed their offer.

The hearings were completed in a period totaling less than four houl' on the mornings
of March 11 and 15, 1965.
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stances it would appear that complaint counsel did not abuse his
discretion by rejecting the agreement profferred by respondents
counsel.

Respondents further contend that the proceedings should be

dismissed because there is no public interest justifying either

these proceedings or the issuance of orders hereunder in view of
their claim that they are under an injunction absolutely forbid-
ding them from shipping' or selling their products to which the
representations challenged here relate and further they have been
enjoined from making the very representations which the pro-
posed orders here seek to restrain.

Contrary to respondents ' assertion , the injunction in the FDA
suit does not prohibit respondents from shipping' or sellng their

products; it merely forbids them from sellng their products
when misbranded in a certain manner. As the District Court put

, the injunction "does not close down the companies, but re-
quires that they use properly labeled products" (235 F. Supp. 84

89 (D. J. 1964)). Moreover , the injunction is temporary and
could be vacated or substantially modified at any time. Con-
sequently, it cannot be said that an order here is unnecessary
because respondents have been put out of business.

Respondents ' argument as to the lack of necessity for an order
must also be rejected because of the lack of any real identity both
as respects the substantive and jurisdictional scope of the injunc-
tion and the proposed orders here and as respects the parties cov-
ered by these proceedings.

In the first place, the injunction refers to labeling and, unlike

the proposed orders herein, contains no direct prohibitions

against inserting the representations found to be false and mis-
leading in respondents' advertising." Respondents argue, how-

ever, that it is immaterial whether the injunction by its terms ac-
tually reaches advertising since in any event any false advertising
by the respondents can be reached by the Food and Drug Admin-
istration under Section 502(f) (1) of the Federal Food, Drug and
Cosmetic Act. H Respondents reason that if the statements cov-

10 It is not correct, as respondents claim. that all of their advertising consists of "Jabeling
and therefore is directly r.overed by the Court injunction. The record demonstra:es that
respondents ' advertising was not limited to brochures and other literature which could in
certain cases be deemed to be " la-bding- " as well as advertising, but a.1Ro included newspape,
advertising (CX 5 , 6).

11 Under Section 502(f) (1) (21 V. C. 352 (f) (1) "a drug or device shan be deemed to
be misbranded" ., Unless its labeling bears " ." ., adequate directio118 fOl' use. " As inter-
preted by the Food a.nd Drug Administra.tion (21 Corle Fed. Regs. 1.106(oJ), and by the
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ered by the injunction are set forth both in advertising and label-
ing they win be in violation of the injunction and if they are set
forth in the advertising but not the labeling they wi1 be in viola-
tion of Section 502 (f) (1) ; in either case they win be prohibited
from making such representations. Thus, in effect, respondents
are confusing their specific liability under an order with their
more general liability under the law. It is hardly an answer 
this Commission s right to issue an order in instances where its
statutes have been violated to contend that an order is unneces-

sary because the conduct sought to be prohibited is already prohi-
bited under the Jaw.

Second , the injunction does not cover four of the individual res-
pondents named in the orders herein , who would therefore be free
from any limitation if the Commission failed to issue its orders.
Third , the injunction is limited to misbranding of articles shipped
in interstate commerce, in contrast to the instant orders which
cover the dissemination of false advertisements "by means of the
United States mails or by any means in commerce " whether 

not the drugs themselves enter interstate commerce. Thus, to en-

sure that respondents wil not succeed in immunizing themselves
from an effective sanctions by the simple expediency of avoiding
interstate shipments of their products, this fact alone requires

that our orders issue. See Sidney J. Mueller v. United States , 262
F. 2d 443 (5th Cir. 1958).

We hold , therefore , that the public interest requires that orders
issue in the instant cases to make certain that all of the misrepre-
sentations found to have been made win in fact be discontinued
by all of the respondents and, if not discontinued , that they can
be proceeded against in an enforcement proceeding based solely
on the orders rather than by a new action.

Respondents maintain that there are inconsistencies between
the provisions of the Court injunction and the cease and desist
order issued by the hearing examiner which wil put them in 
position where, by complying with the Commission order, they
would be in violation of the Court injunction. The result, they
insist, would be " utter chaos. " In support of this claim they point
to a single provision in paragraph 1 (h) of the proposed order in
the Dollar Vitamin case which prohibits the representation that
Courts (e. , JVatuTc Food Centers, Inc. v. Ullited States, 310 F. 2d 67 (1st Cir. 19621. CIJTt.

denied 371 U. S. 968 (1963J). t.his section requires a statement in labeling of all conditions,
purposes or uses for which it is recommended or suggested in respondents ' advertising.
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the product wil be of benefit in the relief of tiredness , etc., unless
the advertisement limits the effectiveness of the product to those
persons whose symptoms are due to a deficiency of Vitamin Be,
B" Vitamin C or Niacinamide, and further declares that such

symptoms are caused in the great majority of persons by condi-
tions other than those which may respond to treatment by the use
of the product. In contrast, Par. A(a) (5) of the temporary in-

junction prohibits any representations on respondents ' labels that
the articles are an adequate and effective treatment for lack of
energy, lassitude , etc. without permitting any exceptions. The res-
pondents claim, therefore, that the permissive feature of the

Commission s order if taken advantage of by the respondents

would constitute a violation of the Court injunction

" " *

" The
short answer to their contention is that the provisions of par.
l(h) of the Commission s orders are permissive not obligatory.
Since these orders clearly do not require respondents to advertise
that the product wil be of benefit to anyone in the relief of such
symptoms as tiredness, respondents can avoid any asserted con-
flict in the orders by simply eliminating from their advertising
the language permitted by the exception clause in the Commission
orders.

Henry D. Cohen , who was named individua11y and as an offcer
of International Oil and Metals Corporation, Do11ar Vitamin

Plan , Inc. and Vitasafe Corporation , has filed a separate appeal
claiming that he had no responsibilty for the policies of Interna-
tional Oil & Metals Corporation and that as respects the other
corporate respondents he had long since discontinued the prac-

tices a11eged in the complaint and would not resume them. He has
appeared on this appeal by separate counsel but was not repre-
sented by separate counsel at the hearing below.

Prior to the hearing Mr. Cohen moved before the examiner to
dismiss the proceedings against him on the basis of an affdavit in
which he recited that he had terminated a11 connections with Dol-
Jar Vitamin Plan , Inc. and Vita safe Corporation in 1960 , and that
although he was stil at the time on the board of International Oil
& Metals Corporation, he was largely inactive in that company.
Complaint counsel opposed this motion , and it was denied by the
examiner who stated that "the true facts as to Mr. Cohen s con-

nections with the a11eged violations can be ascertained with reli-
able certainty only after hearing, subject to cross-examination.
However , at the hearing Mr. Cohen failed to appear and respon-
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dents' counsel declared that Mr. Cohen had agreed that if 
order was entered against the corporate respondents he would

waive any objection to the entry of an order against him. Mr.
Cohen now claims that this agreement was entered into without
his knowledge and requests the Commission in the exercise of its
discretion to disregard the agreement and consider Mr. Cohen
appeal on the merits on the basis of the facts contained in his
prior affdavit as well as two supplemental affdavits. Complaint
counsel does not dispute the facts recited in these affdavits but

only the implications which should be drawn from them. The
facts involved in Mr. Cohen s appeal , therefore , are largely of re-
cord and undisputed. In view of the emotional strain under which
Mr. Cohen claims to have been laboring at the time of the hearing
and the apparent misunderstanding which occurred between Mr.

Cohen and respondents ' counsel , we have decided to disregard the
agreement entered into by his prior attorney and to review the
facts set forth in the affdavits submitted in support of his appeal.

Mr. Cohen does not dispute that prior to his departure from
Dollar Vitamin Plan , Inc. and Vitasafe Corporation in January,
1960 , he actively participated in the direction and control of said
corporations and may be held responsible for the advertisements
of their products during the previous period. Since his resigna-

tion from these corporations , Mr. Cohen has been serving as pres-
ident of a manufacturer of ethical drugs under a contract which
runs until 1971 and which requires him to devote his full working
time to the interests of that company. He maintains, and we
agree, that , due to the severance of his relations with the respon-
dent firms and his long-term employment contract with a wholly
independent firm engaged in the sale of distinct products, it wil
be highly unlikely that he wil again engage in the practices pro-
hibited by the orders herein. Consequently, we do not believe that
the public interest requires the issuance of an order to cease and
desist directed at him at this time in the Dollar Vitamin Plan, et

al. proceeding. However, if it should appear hereafter that Mr.
Cohen has engaged in practices similar to those dealt with by the
evidence herein , thus indicating that our conclusions with respect
to his good faith are misplaced , the Commission wil reopen said
proceeding, utilize the record therein as presently constituted , to-
gether with the evidence of such future violations , and , if appro-
priate , issue an order to cease and desist. Furr , Inc. (Dkt. 8581

1965) (68 F. C. 584).
The facts relating to the Intemational Oil Metals Corp., et
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al. proceeding are somewhat different. Mr. Cohen became secre-
tary and director of respondent International Oil & Metals Corpo-
ration early in 1961. According to his affdavit he never per-

formed any services for this company except to attend annual
stockholders' and directors ' meetings and did not participate in
policy decisions. He severed all connections with this company in
December , 1964 . The examiner found that Mr. Cohen had partici-
pated in the direction and control of the acts and practices of the
corporation including those a1Jeged in the complaint and dissemi-
nated and caused the dissemination of the advertisements re-
ferred to in the decision. Since no facts were introduced pertain-
ing to Mr.Cohen at the hearing, this conclusion was apparently
based solely on the concession made at the hearing by respon-
dents ' counsel that Mr. Cohen would be bound by any order en-
tered in this case , which agreement we have decided to disregard
for the reasons set forth above. The only facts in this record res-
pecting Mr. Cohen s responsibility for the advertising of this res-
pondent, therefore, are those recited in his affdavit which deny
any participation or responsibility. We do not believe that these
facts justify the issuance of an order nor even a finding that this
respondent violated the law. Nevertheless , we are aware that had
it not been for the concession of respondents ' counsel relating to
Mr. Cohen, complaint counsel might we1J have offered evidence to
refute the affdavit's recitals. In this situation we believe the only
equitable course of action is for us to dismiss the complaint

against Mr. Cohen in International Oil Metals Corp. , et al.

without prejudice so that in the event it may be necessary in the
future to bring further proceedings against Mr. Cohen , Commis-
sion counsel wil not be foreclosed from presenting facts relating
to Mr. Cohen s relationship with International Oil & Metals Cor-
poration.

Conclusion
Appropriate orders wil issue requiring a1J respondents , with

the exception of Henry D. Cohen , to cease and desist from making
misrepresentations in their advertising concerning the effcacy of
vitamin products sold by them. The complaint in Interntional
Oil Metals Corporation , et al. wil be dismissed against Mr.

Cohen , without prejudice. The proceedings in Dollar Vitamin
Plan, Inc. , et al. wil be closed with respect to Mr. Cohen , and no
order wil issue against him at this time subject to the right of
the Commission to reopen the proceedings against him at any
time.
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Appendix A
Comparison of Findings in Food and Drug Libel Proceedings (United States
v. "Vitasafe Formula M 226 F. Supp. 266 (D.N.J. 1964)) and in Initial
Decisions H eTein *

Products
FTC

Vitasafe Capsules for Men

" "

Vita-
safe Capsules for Women (Dollar
Vitamin decision); "Life Nutrition
High-Potency Vitamin-Mineral Cap
su1es Formula W

" "

Life Nutrition

High-Potency Vitamin-Mineral Cap.
sules Formula M" (International Oil
decision).

MisrepTesentations Found
to Have Been Made

FDA
Vitasafe Formula M HVitasafe

Formula W " "Vitasafe CF" and "Vi-
tasafe Queen Formula with Royal
Jelly Formula Supplement for \Vorn-
en.

No comparable finding

The labe1ing false1y represented that
a woman has different nutritional
Deeds than a man and Vita safe Form
ula W wil satisfy those special Deeds
of women as contrasted to Vitasafe
Formu1a ;v which wil satisfy the
special needs of men (Finding 1).

The labe1ing false1y represented that
the product is an adequate and effec
tive treatment for 10wered resistance

to disease, aches and pains and other
symptoms and conditions (Finding
5).

Respondents in both cases falsely
represented that said preparation was
a new medical or scientific discovery
or achievement (pars. 10th and 19th
of Dollar Vitamin decision and pars.
8th and 14th of International Oil de-
cision) ,

Respondents in both cases falsely
represented that Vitasafe capsules
claimed to be designed for men are
unique and distinctly suited to the
needs of men (pars. 11th and 20th of
Dollar Vitamin decision and pars. 9th
and 15th of International Oil deci-
sion). Identical conc1usions were
reached wjth respect to the capsules

claimed to be designed for women
(pars. 12th and 21st of Dollar Vita-

min decision; pars. 10th and 16th of
Inte1-national Oil decision).
Respondents in Dollar Vitamin case
only falsely represented that their
preparation would be of value in the
prevention of colds or other infec-
tions (pars. 13th and 22nd of Dollar
Vitamin decision).

*The two decisions are respectively
referred to as Dollar Vitamin de-
cision" (Docket 8636) (p. 933 herein)
and Intenwtional Oil decision
(Docket 8637) (p. 985 herein).
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The labeling falsely represented that
the product is an adequate and effec-
tive treatment for depression , tension,
aches and pains and other symptoms

and conditions (Finding 5).

The labeling falsely represented that
articles are all adequate and effective
treatment for aging (Finding 5).

The labeling falsely represented that
articles are an adequate and effective
treatment for impotence and lowered

vitality (Finding 5).

The labeling false1y represented that
articles are an adequate and effective
treatment for impairment of memory
and inability to concentrate (Finding
5).

Labeling falsely represented
ticles are an adequate and
treatment for:

that ar

effective

lassitude, fatigue
weakness
nervous' disorders

Opinion

Respondents in Dollar Vitamin case
falsely represented that their prep-

aration wou1d be of value to women
in the treatment, relief or prevention
of melancholia, discomfort due to
menstruation or fears or anxieties due
to contemplation of menopause or old
age (pars. 14th and 23rd of Dollar
Vitamin decision).

Respondents in both cases are found

to have fa1sely represented that per-
sons over a certain age have a partic-
ular need for the products sold (pars.
15th and 24th of Dollar Vitamin de-
cision and pars. 11th and 17th of In-
ternational Oil decision).

Respondents in both cases were found
to have falsely represented that the
preparation would increase or stimu-
late sexual vitality or aetivity (pars.

16th and 25th of Dollar Vitamin de-
cision and pars, 12th and 18th of In-
ternational Oil decision).

Respondents in Dollar Vitamin case
only falsely represented that their
preparation would increase a person

intelligence , mental alertness, ability
to concentrate and power to remem-
ber (pars. 18th and 27th of Dollar
Vitamin decision).

Respondents represented that their
products wil be of benefit in the
treatment and relief of the symptoms
listed below; such representations are
fa1se "except in a smal1 minority of

persons in whom such symptoms
are due to a deficiency of Vitamin Bl
(Thiamine Mononitrate), Vitamin B2

(Riboflavin), Vitamin C (Ascorbic
Acid), or Xiacinamide" (pars. 17th

and 26th of Dollar Vitamin decision
and pars. 13th and 19th of Interna-
tional Oil decision):

Dolla1" Vitamin
tiredness
weakness
nervousness

International Oil
tiredness

nervousness
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lowered vitality, impotence

depression
headaches
insomnia
tension
lack of energy, lethargy

aging

aches and pains, impaired digestion,
loss of appetite, skin infections , le-

sions and scaliness, night blindness,
photophobia , diarrhea , endema of the
legs, hypersensitivity to noise, swell-
ing, redness, soreness and burning of
the tongue, dermatitis, cracking of
the lips , lesions at the corner of the
mouth, growth failure in children,
sore , swollen and bleeding gums , de-
fective calcification of the bones , and
lowered resistance to disease.
The following additional representa-
tions were found to have been falsely
made in the labeling:

Finding 1: The nutritional value of
the articles are enhanced by the pres
ence of certain listed ingredients in-
cluding Vitamin K, Lencin, Supine
and Histidine;

Finding 3: "Minimum Daily Re-
quirements " are a recommendation of
the Food and Nutrition Board, Na-
tional Academy of Science, Nationa1

Res' earch Council;
Finding 4: Large amounts of com-

mon foods must be consumed in order
to furnish the quantities of the nu-

trients present in one Vita safe cap,.
sule.

There is also a finding that the

labeling fails to contain adequate di-
rections for use of the articles as a

lipotropic factor" (Finding 6).

Opinion

lack of vitality
irri ta bil ty
depression
headaches
insomnia
anxiety
lack of strength

energy
lack of initiative
loss of happiness
loss of sense of

well-being
appearing or feel

ing older than

one should

depression

loss of strength
or energy

loss of happiness

loss of sense of
well being

appearing or feel
ing older than

one should
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FINAL ORDER

This matter having been heard by the Commission on an appeal
by respondents from the initial decision of the hearing examiner
and upon briefs and argument in support thereof and in opposi-
tion thereto; and

The Commission having rendered its decision that the findings
of fact and conclusions of law in the initial decision, and the

order proposed by the hearing examiner , should be adopted as the
findings , conclusions and order of the Commission , except as here-
inafter set forth.

It is Q1'de1'ed That the findings of fact in the initial decision be
and they hereby are, adopted as the findings of fact of the Com-
mission, except that the following language be , and it hereby is,
inserted after the final sentence in Paragraph Fourth:

Respondent Henry D. Cohen severed all connections with
said corporate respondents in January, 1960; since said date
he has been serving as president of Knoll Pharmaceutical

Corp. , a manufacturer of ethical drugs. Under his employ-
ment contract with Knoll Pharmaceutical Corp. , which runs
until November 4, 1971 , he is required to devote his full
working time to the interests of that company.

It is further ordered That the conclusions of law in the initial
decision be , and they hereby are, adopted as the conclusions of
law of the Commission, except that the following language be

and it hereby is , inserted after the final sentence in Paragraph 4:
Due to Henry D. Cohen s resignation from respondents Dol-

lar Vitamin Plan, Inc. and Vita safe Corporation in January,
1960 and his long-term contract with Knoll Pharmaceutical
Corp. , we believe that it wil be highly unlikely that he will
again engage in the practices enumerated in the findings of
fact. Consequently, we are of the opinion that the public in-

terest does not require the issuance of a cease and desist
order against him at this time; with respect to this respon-
dent, the matter wi1 be closed , without prejudice.

It is further Q1-dered That the order proposed by the hearing

examiner be , and it hereby is , adopted as the order of the Com-
mission , except that the name of Henry D. Cohen shall be deleted
from the first paragraph thereof and an additional paragraph
shall be inserted in the order following the final paragraph in the
proposed order:
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It is furthe?" ordej" That with respect to Henry
Cohen the matter be, and it hereby is , closed , without prej-

udice to the right of the Commission to take such further ac-
tion as future events may warrant,

It is further ordej" That the respondents herein sha1l within
sixty (60) days after service upon them of this order file with the
Commission a report in writing settng forth in detail the manner
and form in which they have complied with this order.

IN THE MATTER OF

IXTERKATIOXAL OIL & METALS CORPORATION trading as
LIFE NUTRITION ET AL.

ORDER, OPINION , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8637. Complaint, Aug. 19M-Decision , June 24, 1966

Order requiring a New York City distributor of "Life Nutrition" vitamin
capsules to cease making false and exaggerated claims concerning the ef-
ficacy of its vitamin products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act , and by virtue of the authority vested in it by said Act , the
Federal Trade Commission , having reason to believe that Interna-
tional Oil & Metals Corporation, a corporation , trading as Life
Nutrition , and Leon Potash , Henry D. Cohen and Adolf W. Gold-
schmidt , individua1ly and as offcers of said corporation , and Max-
we1l Sackheim-Franklin Bruck, Inc., a corporation, hereinafter
referred to as respondents, have violated the provisions of said

Act, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as fo1lows:

PARAGRAPH 1. Respondent International Oil & Metals Corpora-
tion is a corporation , organized and doing business under and by
virtue of the laws of the State of Delaware with its principal
offce and place of business located at 19 West 61st Street, in the

For Commission s opinion in this case, see consoJidated opinion of the Commission

In the Matter oj Dollar Vitamin Plan, Inc. al. Docket o. 8636 , pp. 933 , 969 herein.
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city of New York, State of New York. Said corporate respondent
conducts its business under the name Life ?o utrition.

Respondents Leon Potash , Henry D. Cohen and Adolf W. Gold-
schmidt are offcers of the corporate respondent International Oil

& Metals Corporation and each participates in the preparation
direction and control of the acts and practices of said corporation
including the acts and practices hereinafter set forth. Their ad-

dress is the same as that of said corporate respondent.
Respondent :vaxwel1 Sackheim-Franklin Bruck, Inc. , is a cor-

poration , organized and existing under the laws of the State of
New York, with its offce and principal place of business located
at 545 Madison Avenue , in the City of New York , State of Kew
York.

PAR. 2. Respondents International Oil & Metals Corporation
Leon Potash , Henry D. Cohen and Adolf W. Goldschmidt are
now, and have been for more than one year last past , engaged in
the sale and distribution of preparations containing ingredients

which come within the classification of drugs as the term "drug
is defined in the Federal Trade Commission Act.

The designations used by said respondents for said prepara-
tions , the formulas thereof and directions for use are as follows:

(1) Designation:

Formula:

Life Nutrition High Potency Vitamin- :'Iineral Capsules
FOl'mu1a M.

Vitamin A
(Palmitate) 6,700 USP Units

Vitamin D
(Irrad. Ergost. ) 500 USP Units

Vitamin B,

(Mononitt) 5 mg.

Vitamin B2

(Riboflavin) 2.5 mg.
Vitamin Bo

(Pyridoxine Hydrochloride) 0.25 mg.
Vitamin E 2 2 mcg.
Vitamin C 55 mg.

Niacinamide 20 mg.

Calcium Pantothenate 3 mg.

Vitamin E 2 LV.
Vitamin K (Menadione) 0.5 mg.
Citrus Bioflavonoid Complex 5 mg.
Biotin 2. 5 mcg.
Sodium Caseinate 50 mg.

Ch01i:pe Bitartrate 25 mg.

Min.
Daily Req.

167.

125%

500%

20S%

183.
200%

........,
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Directions 

(2) Designation:

Formula:

LIFE NUTRITION ET AL.
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Inositol 15 mg.

Lysine Monohydrochloride 5 mg.

Calcium (from DiCalcium Phosphate

Anhydrous) 25 mg.
Phosphorus (from Dicalcium Phosphate

Anhydrous) 20 mg.
Copper (from Copper Sulphate,

Monohydrate) 0.45 mg.
Iron (from Ferrous Su1fate , Dried)

10.0 mg.
Magnesium (from :\agnesium Sulfate
Dried) 1.0 mg.

:Manganese (from Manganese Sulfate)
3 mg.

Potassium (from Potas' sium Sulfate)
1.5 mg.

Zinc (from Zinc Sulfate) 0.1 mg.
Sulfur (from the Sulfates) 3.0 mg.

'" Minimum daily requirement
'" '" Minimum daily requirement not es-

tablished
*** Need in human nutrition not estab-

lished.
A verage dosage for Adu1ts: One Capsule

Supplement-For Dietary Purposes Only.

987

Min.
Daily Req.

100.

",,,oj

Daily. Food

Life Nutrition High-Potency Vitamin-Mineral Capsules
Formula V'l.

Vitamin A
(Pa1mitate) 6,700 esp Units

Vitamin D

(Irrad. Ergost) 670 USP Units
Vitamin B, (Mononitt) 4.3 mg.
Vitamin B (Riboflavin) 2.0 mg.
Vitamin Be. (Pyridoxine Hydroch10ride)

5 mg.

Vitamin B12 3.0 mcg.
Vitamin C 75 mg.
Niacinamide 15 mg.

Calcium Pantothenate 5 mg.
Vitamin E 2 LU.
Vitamin K ()'Ienadione) 0.4 mg.
Citrus Bioflavonoid Complex 5 mg.
Biotin 2.5 mcg.
Sodium Caseinate
Choline Bitartrate

50 mg.

20 mg.

Min.
Daily Req.

167. 5 %

167.
430%
166%

250%
150%

***
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Formula:

Directions:

Inositol 10 mg.
Liver (whole Dessicated) 10 mg.

Lysine Monohydrochloride 5 mg.

Calcium (from DiCalcium Phosphate

Anhydrous) 25 mg.
Phosphorus (from DiCalcium Phosphate

Anhydrous) 20 mg.
Copper (from Copper Sulfate

Monohydrate) 0.45 mg.
Iron (from Ferrous Sulfate, Dried)

15.0 mg.
Magnesium (from Magnesium Sulfate

Dried) 1.5 mg.
Manganese (from Manganese Sulfate)

3 mg.
Potassium (from Potassium Sulfate)

1.5 mg.
Zinc (from Zinc Sulfate) 0.5 mg.
Sulphur (from the Sulfates) 12.0 mg.

* Minimum daily requirement
** Minimum daily requirement

not established

*** Need in human nutrition not estab-
lished.

Average Dosage for Adults: One Capsule Daily. Food
Supplement-For Dietary Purposes Only.

FEDERAL TRADE COMMISSION DECISIONS

Complaint 69 F. T.

0/ Min.
Daily Req.

***

150.

*********

PAR. 3. Respondents International Oil & Metals Corporation
Leon Potash, Henry D. Cohen and Adolf W. Goldschmidt cause
the said preparations , when sold , to be transported from their
place of business in the State of New York to purchasers thereof
located in various other States of the United States and in the
District of Columbia. Respondents maintain, and at al1 times
mentioned herein have maintained , a course of trade in said prep-
a.rations in commerce as "commerce" is defined in the Federal
Trade Commission Act. The volume of business in such commerce
has been and is substantial.

Respondent Maxwel1 Sackheim-Franklin Bruck, Inc., is now
and for some time last past has been , the advertising agency of
International Oil & Metals Corporation, and now prepares and
places , and for some time last past has prepared and placed , for
publication advertising material, including the advertising here-
inafter referred to , to promote the sale of the said preparations.
In the conduct of its business , at al1 times mentioned herein, res-
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pondent Maxwell Sackheim-Franklin Bruck, Inc.

substantial competition, in commerce, with other

firms and individuals in the advertising business.
PAR. 4. In the course and conduct of their said businesses, res-

pondents have disseminated , and caused the dissemination of, cer-
tain advertisements concerning said preparations by the United

States mails and by various means in commerce , as "commerce" is

defined in the Federal Trade Commission Act , including, but not
limited to , advertisements inserted in newspapers , magazines and
other advertising media , and by means of circulars and bro-
chures , for the purpose of inducing and which were likely to in-
duce, directly or indirectly, the purchase of said preparations;
and have disseminated , and caused the dissemination of , adver-
tisements concerning said preparations by various means , includ-
ing but not limited to the aforesaid media , for the purpose of in-
ducing and which were likely to induce , directly or indirectly, the
purchase of said preparations in commerce, as "commerce" is de-
fined in the Federal Trade Commission Act.

PAR. 5. Among and typical of the statements and representa-
tions contained in said advertisements disseminated as here-

inabove set forth are the following:

has been in
corporations

Important nutritional news. . . at last! Here s the electrifying news

you ve hoped for! We now offer two remarkable formulas-one for men-one
for women-each of which combines the powers of at least 26 precious ingre-
dients to help you achieve a fee1ing of increased pep and energy if you arc
otherwise healthy but suffcr from a deficiency of these vitamins and mincra1s.

Two truly comprehensive safe high potency vitamin plans inc1uding So-
dium Caseinate and Citrus Bioflavonoid Comp1ex may help you to increased
pep, energy and well-heing.

Without these precious vitamins and minerals-in suffcient amounts over a
long period-you cannot hope to feel your best in mind and body. You lose
strength and energy-you feel tired, nervous and depressed , and you may
pay dearly in lowered resistance to disease-lowered effciency and earning
power-inability to give your family the loving care and companionship that
makes for a happy, successful home life.

Two special plans: 1. For men-2. For women-tailored to your needs.

.. * 

0; * 
Vitamin Additive For Folks Over 40 . .. Tired during the day? Worn out

at night? Life Nutrition s exclusive formula brings you high-potency vita.
min-mineral capsules for extra pep and energy.
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Our fights have turned to kisses." It's hard to believe that my wife and I
us' ed to fight. . . To correct this condition we began taking Life Nutrition
Capsules-just one a day! B.efore 10ng we had more pep, our dispositions im-
proved, we ,vere back in each other s arms!

1 '\\'as so worried. . . my husband slept all day. . . every Sunday . What
can you do when your husband acts like an old man. . . when he doesn
enjoy anything better than sleeping a11 day Sunday, and is a1ways "too tired"
to have fun-go visiting, to a movie , dancing? What's the answer for a man
who has lost his pep and energy while stil young?

Those questions used to worry me all the time. For some unknown reason
my husband had been robbed of his encrgy and vitality; and I just didn
know what to do. Then I saw a Life :\utrition ad in the newspapeL It told
how men-and women (who arc otherwise normally healthy)-may feel
worn-out, nervous and irritable due to an easily corrected deficiency of vita-
mins in their diet.

Thousands of people had increased their pep and vigor through the help of
the Life Nutrition Plan. I thought perhaps it could help my husband , too , so I
sent for a trial supply. They made my husband feel like a new man-as hap-
py and energetic as when we were first married.

If you want to help your husband , send for a 3D-day tria1 supply of Life
Nutrition High-Potency Capsules today!

I always felt simply " run-down." People \",ere thinking of me as a "spoil-
sport." I didn t know why until my doctor put me wise . He told me that I
acted 1ike a man much 01der than myself , and explained why I felt "tired"

. . Wen , I put off doing anything about my condition-until onc day I sent
for a 30 day tria1 supply of high-potency Life Nutrition Capsules. . In a
short time , I began to feel1ike a new man!

PAR. 6. Through the use of said advertisements, and others

similar thereto , not specifically set out herein , respondents have
represented and are now representing directly and by implication
that:

1. Life Nutrition High-Potency Vitamin-Mineral Capsules are
a new medical and scientific discovery and achievement:

2. Life Nutrition High-Potency Vitamin-f,lineral Capsules For-
mula M are distinctively suited to the needs of men;

3. Life Nutrition High-Potency Vitamin-Mineral Capsules For-
mula Ware distinctively suited to the needs of women;

4. Persons past forty years of age have a particular need for

Life Nutrition High-Potency Vitamin-Mineral Capsules;
5. Life Nutrition High-Potency Vitamin-Mineral Capsules in-

crease and stimulate sexual vitality;
6. The use of Life Nutrition High-Potency Vitamin-Mineral

Capsules and each of the ingredients therein wil be of benefit in
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the treatment and relief of tiredness, nervousness , depression
loss of strength and energy, loss of happiness , loss of a sense of
welI-being, and appearing and feeling older than one should.

PAR. 7. In truth and in fact:
1. Life Nutrition High-Potency Vitamin-Mineral Capsules are

not a new medical or scientific discovery or achievement;
2. Life Nutrition High-Potency Vitamin-Mineral Capsules For-

mula ;I are not distinctively suited to the needs of men;
3. Life J\utrition High-Potency Vitamin-Mineral Capsules For-

mula W are not distinctively suited to the needs of women;
4. Neither adults past forty years of age nor adults of any

other age group have a special need for Life Nutrition High-Po-
tency Vitatnin-Mineral Capsules;

5. Life Nutrition High-Potency Vitamin-Mineral Capsules wil

not increase or stimulate sexual vitality;
6. Life Nutrition High-Potency Vitamin-Mineral Capsules wil

not be of benefit in the treatment or relief of tiredness , nervous-
ness , depression, loss of strength or energy, loss of happiness
loss of a sense of welI-being, or appearing or feeling older than
one should , except in a smalI minority of persons whose tiredness
nervousness , depression , loss of strength or energy, loss of happi-
ness , loss of a sense of welI-being, or appearing or feeling older
than they should is due to a deficiency of Vitamin B, (Thiamine
Mononitrate), Vitamin B, (Riboflavin), Vitamin C (Ascorbic
Acid), or Niacinamide. All the remaining ingredients in these

preparations are of no benefit in the treatment or relief of said
symptoms.

Therefore the advertisements set forth and referred to in Para-
graph Five above were and are misleading in material respects
and constituted and now constitute , false advertisements as that
term is defined in the Federal Trade Commission Act.

PAR. 8. Through the use of the statements in the aforesaid ad-
vertisements , and others similar thereto not specifically set out
herein , respondents have also represented , and are now represent-
ing, directly and by implication to persons of both sexes and all
ages who experience feelings of tiredness, nervousness, depres-
sion , loss of strength and energy, loss of happiness , loss of a sense
of well-being, and appearing and feeling older than one should,
that there is a reasonable probability that they have symptoms
which wil respond to treatment by the use of the aforementioned

preparations. In the light of such statements and representations
said advertisements are miSleading in a material respect and
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therefore constitute false advertisements as that term is defined

in the Federal Trade Commission Act, because they fail to reveal
the material facts that in the great majority of persons , or of any
age , sex or other group or class thereof, who experience the
symptoms of tiredness , nervousness, depression , loss of strength
or energy, Joss of happiness, loss of a sense of we11-being, or ap-
pearing or feeJing older than one should, such symptoms are not
caused by a deficiency of one or more of the nutrients provided 

Life Nutrition High-Potency Vitamin-Mineral Capsules, and that
in such persons the said preparations wil be of no benefit.

PAR. 9. The dissemination by the respondents of the false ad-
vertisements, as afoTesaid , constituted , and now constitutes, un-
fair and deceptive acts and practices in commerce , in vi01ation of
Sections 5 and 12 of the Federal Trade Commission Act.

Mr. Daniel J. Manelli and Mr. Joel P. Stern supporting the
comp1aint.

Mr. Milton A. Bass and MT. Solomon H. FTiend of Bass &
FTiend New York for respondents.

INITIAL DECISION BY JOSEPH W. KAUFMAN, HEARING EXAMINER

JUNE 15 , 1965

SummaTY

The above entitled proceeding, D. 8637 , and a companion pro-
ceeding, D. 8636 (p. 933 hereinJ, were commenced under 5 and

12 of the Federal Trade Commission Act, and involve a11eged
deceptive advertising of vitamin products. Although the two pro-
ceedings were never forma11y consoJidated they were informa11y
treated as such , both prior to hearing and thereafter , both being
tried together.

In the decision in the companion proceeding, D. 8636 (p. 941
hereinJ, also filed this day, there is an extensive review of both
proceedings , including procedures prior to hearing. This review
may be read in connection with the present decision , and is here-
with summarized:

Complaints in both proceedings issued on August 11 , 1964. In a
Food and Drug injunction action commenced on August 17 , IS 1

the respondent vitamin companies and respondent Cohen, the;'
defendants , were placed under injunction, with others, on that

date and subsequently, by a United States District Court, in res-
pect to the misbranding of products involved in the present two
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proceedings. There was also a prior in rem condemnation decree
issued by the same court in respect to such products. An appeal
directed against the inj unction and prior condemnation, was taken
to the U.S. Court of Appeals for the Third District. Respondents
in the present proceeding cited this appeal, and the injunction
proceedings generaI1y, in order to obtain continuances from the
examiner.

Shortly prior to the commencement of hearings herein respon-
dents ' counsel advised by letter that they would offer no medical
experts as part of their defense , explaining that they would state
their position at the commencement of the hearings. At the
opening of the hearings respondent made an oral motion for dis-
missal , urging for the first time that the Commission was barred
from proceeding, in view of the court litigation and the aI1eged
multiplicity of suits, as weI1 as principles of res judicata.

Counsel also stated that , in addition to refraining- from offering
expert testimony, as previously announced, they would not even
cross-examine complaint counsels ' expert witnesses. They further
stated that, in order to bring the present proceedings with pre-
cedents relied on by them , they amended their answers to admit
aI1 non-medical facts , which would include individual JiabiJty of
individual respondents represented by them if cease and desist or-
ders should issue.

The examiner reserved decision on the motion until after the
hearing- should be concluded , when the points might be briefed.
He also denied an alternative request for continuance pending
handing down of the Court of Appeals decision.

Accordingly, the hearings were more or less pro forma except

for the testimony of three medical experts produced by complaint
counsel , who , however, were not cross-examined by respondents
counsel.

Prior to the hearing herein , the examiner on affdavits , supple-
mented as directed by him, and on complaint counsels ' statement
that they were not opposed , granted a motion to dismiss the com-
plaints in this and the companion proceeding in respect to respon-
dent MaxweI1 Sackheim-Franklin Bruck, Inc. , the advertising
agency for respondent vitamin companies. Formal dismissal , pur-
suant to the Rules , is made by the present decision and accompa-
nying order. Prior to hearing, also , there was a motion to dismiss
the complaint in respect to respondent Cohen. The motion was op-
posed by complaint counsel and denied by the examiner.

There was an extensive prehearing conference herein foI1owed
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by a preheaTing conference order of directions, including a spe-
cial direction for discovery, on respondents ' motion.

After conclusion of the hearings , complaint counsel submitted
separate Proposed Findings and Conclusions of Law for this and
the companion proceeding. Respondents submitted a joint docu-
ment for both proceedings , entitled Proposed Findings and Con-
clusions of Law but actually being a memorandum of law on their
point of res judicata and multiplicity of suits. Complaint counsel
submitted an answering memorandum of Jaw on these points , and
respondents submitted a reply memorandum of law. Thereafter
on May 17 , 1965 , the Court of Appeals for the Third Circuit filed
its opinion in effect affrming the District Court, in issuing its con-
demnation and injunction decrees , with some modification.

FINDINGS OF FACT (D. 8637)

Re Complaint Par. One

First.-Respondent International Oil & Metals Corporation is a
corporation , organized and doing business under and by virtue of
the laws of the State of Delaware with its principal offce and
place of business located at 12 East 46th Street, in the city of

New York , State of X ew York. Said corporate respondent con-
ducts its business under the name Life Nutrition.

Second. Respondents Leon Potash , Henry D. Cohen and Adolf
W. Goldschmidt are offcers of the corporate respondent Interna-
tional Oil & Metals Corporation and each participates in the
preparation , direction and control of the acts and practices 
said corporation , including the acts and practices hereinafter set
forth. The addresses of respondents Leon Potash and Adolf W.
Goldschmidt are the same as that of said corporate respondent.
The address of respondent Henry D. Cohen is 377 Crane Street
in the city of Orange , State of New Jersey.

The above Findings First and Second are supported by admis-

sions in the answer filed herein, dated October 5, 1964, as

amended by admissions of record, TR 27 :22-25,' continuing at
TR 28 :1- , TR 30 :10-17 (individual respondents), and TR
31 :15-22.

1 This numbering (One , Two, etc. ) follows the numbering of the paragraphs in the wm-
plaint. The numbering of each paragraph here (Fi , Second , etc.) follows the numbering

of the Proposed Findin"s of Fact of complaint counsel.
2 TR 27:22-25 means Transcript of Testimony, page 27 , lines 22 through 25.
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Re Complaint Par. Two

Third. Respondents International Oil & Metals Corporation

Leon Potash , Henry D. Cohen and Adolf W. Goldschmidt have for
some time last past and up until issuance of the complaint herein
engaged in the sale and distribution of preparations containing

ingredients which come within the classification of drugs as the
term "drug" is defined in the Federal Trade Commission Act.
(Commencing at or about the time of the issuance of the com-
plaint, the business activities of respondent vitamin corporation
and respondent Cohen were restrained by an order issued by a

S. District Court.

The above Finding Third is supported by admissions in the an-
swer filed October 5 , 1964 , as amended by admissions of record
TR 27:22- , TR28:1- , TR 30:10- , TR 31:15-22 (up to issu-
ance of complaint).

Fourth. The designations used by said respondents for said
preparations , the formulas thereof and directions for use are as
foJlows :

(1) Designation: Life Nutrition High-Potency Vitamin-Mineral Capsules
Formula M.

Formula:
Vitamin A (Palmitate) 6 700 USP -cnits
Vitamin D (Irrad. Ergost. ) 500 USP Units
Vitamin B, (Mononitt) 5 mg.

Vitamin B, (Riboflavin) 2. 5 mg.
Vitamin Bo (Pyridoxine Hydrochloride) 0.25 mg.
Vitamin Bl' 2 mcg.
Vitamin C 55 mg.
Niacinamide 20 mg.

Calcium Pantothenate 3 mg.

Vitamin E 2 LV.
Vitamin K (1 e:lJddione) 5 mg.
Citrus Bioflavonoid Complex 5 mg.
Biotin 2. 5 mcg.
Sodium Caseinate 50 mg.

Choline Bitartrate 25 mg.

Inositol 15 mg.

Lysine :Jonohydrochloride 5 mg.

Calcium (from DiCalcium Phosphate , Anhydrous) 25 mg.
Phosphorus (from Dicalcium Phosphate, Anhydrous)
20 mg.

Copper (from Copper Sulphate, Monohydrate) 0.45 mg.

Min.
Daily Req.

167.
125%
500%
208%

183.
200%

..................
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Iron (from Ferrous Sulfate, Dried) 10.0 mg.
Magnesium (from Magnesium Sulfate, Dried) 1.0 mg.
Manganese (from Manganese Sulfate) 0.3 mg.
Potassium (from Potassium Su1fate) 1.5 mg.

Zinc (from Zinc Sulfate) 0.1 mg.
Sulfur (from the Sulfates) 3.0 mg.
Directions:

69 F.

100. 0 %

,........

A verage dosage for Adults: One Capsule Daily. Food

Supplement-For dietary Purposes Only.

(2) Designation: Life Nutrition High-Potency Vitamin-Mineral Capsules
Formu1a \V.

Formula:
Vitamin A (Palmitate) 6 700 USP Units
Vitamin D (Irrad.,Ergost. ) 670 USP Units
Vitamin Bl (Mononitt) 4.3 mg.
Vitamin B" (Riboflavin) 2.0 mg.
Vitamin Bo (Pyridoxine Hydrochloride) 0.5 mg.
Vitamin Bl 0 mcg.
Vitamin C 75 mg.
Niacinamide 15 mg.
Calcium Pantothenate 5 mg.

Vitamin E 2 LU.
Vitamin K (Menadione) 0,4 mg.
Citrus Bioflavonoid Complex 5 mg.
Biotin 2.5 mcg.
Sodium Caseinate
Choline Bitartrate

Inositol 10 mg.
Liver (whole Dessicated) 10 mg.

Lysine Monohydroch10ride 5 mg.

Calcium (from DiCa1cium Phosphate, Anhydrous) 25 mg.
Phosphorus (from DiCalcium Phosphate , Anhydrous)
20 mg.

Copper (from Copper Su1fate , Monohydrate) 0.45 mg.
Iron (from Ferrous Sulfate, Dried) 15.0 mg.
:1agnesium (from Magnesium Sulfate, Dried) 1.5 mg.

Manganese (from :\anganese Sulfate) 0. 3 mg.
Potassium (from Potassium Sulfate) 1.5 mg.

Zinc (from Zinc Sulfate) 0. 5 mg.
Sulphur (from the Sulfates) 12.0 mg.

50 mg.

20 mg.

Directions: Average Dosage for Adults: One Capsule
Supplement-For Dietary Purposes Only.

" )Iinimum da.ily requireme!lt.
..,j Minimum daily requirement not established.
"*"Need in human nutrition not established.

Min.
Daily Req.

167.
167.
430%
166%

...

250%
150%

..................

150%

.........

Daily. Food



LIFE NUTRITION ET AL. 997

985 Initial Decision

The above Finding Fourth is supported by admissions in the
answer fied October 5 , 1964 , as amended by admission of record
at TR 27 :22- , TR 28 :1- , TR 30 :10-17, and TR 31 :15-22.

Re Complaint Par. Three

Fifth. Respondents International Oil & Metals Corporation

Leon Potash, Henry D. Cohen and Adolf W. Goldschmidt cause
the said preparations , when sold , to be transported from their es-
tablishment in the State of New Jersey to purchasers thereof lo-
cated in various other States of the United States and in the Dis-
trict of Columbia. Respondents at all times mentioned herein

have maintained a course of trade in said preparations in com-
merce, as Hcommerce" is defined in the Federal Trade Commission
Act. The volume of business in such commerce has been substan-
tial.

The above Finding Fifth is supported by admissions in the an-
swer fied October 5 , 1964 , as amended by admission of record at
TR 27 :22- , TR 28 :1- , TR 30 :10- , and TR 31 :15-22.

Re Complaint Par. Four

Sixth. In the course and conduct of their said businesses , res-
pondents have disseminated , and caused the dissemination of , cer-
tain advertisements concerning said preparations by the United

States mails and by various means in commerce , as " commerce" is

defined in the Federal Trade Commission Act, including, but not
limited to , advertisements inserted in newspapers , magazines and
other advertising media, and by means of circulars and bro-
chures , for the purpose of inducing and which were likely to in-
duce , directly or indirectly, the purchase of said preparations;
and have disseminated , and caused the dissemination of, adver-
tisements concerning said preparations by various means , includ-
ing but not limited to the aforesaid media , for the purpose of in-
ducing and which were likely to induce , directly or indirectly, the
purchase of said preparations in commerce , as "commerce" is de-
fined in the Federal Trade Commission Act.

The above Finding Sixth is supported by admissions in the an-
swer filed October 5 , 1964 , as amended by admission of record at
TR 27 :22- , TR 28 :1- , TR 30 :10- , and TR 31 :15-22.
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Re Complaint Par. Five
Seventh. Among and typical of the statements and represen-

tations contained in said advertisements disseminated as hereina-
bove set forth are the following:

Important Nutritional News. . . AT LAST! Here s the electrifying news
you ve hoped for! We now offer two remarkable formula--ne for men and
one for women--ach of which combineS' the powers of at least 26 precious
ingredients to help you achieve a feeling of increased pep and energy if you
are otherwise normally healthy but suffer from a deficiency of these vitamins
and minerals.

TWO Truly Comprehensive Safe High Potency Vitamin Plans including
SODIUM CASEINATE and CITRUS BIOFLAVONOID COMPLEX MAY
HELP YOUR BODY TO INCREASED PEP, ENERGY, and WELL-
BEING.

Without these precious vitamins and minerals-in suffcient amounts over a
long period-you cannot hope to feel your best in mind and body.
Yau lose strength and energy-you feel tired , nervous, and depressed, and
you may pay dearly in lowered resistance to disease-lowered effciency and
earning power-inability to give your family the loving care and companion-
ship that makes for a happy, successful home life.

... ...

TWO SPECIAL PLA"S: (1) For MEN (2) For WOMEN-Tailored
to Your Needs.

VITAMIN ADDITIVE For Folks Over 40 . . . TIRED DURING THE
DAY? . . . WORN OUT AT NIGHT? LIFE "UTRITION' S EXCLUSIVE
FORMULA BRINGS YOU HIGH-POTENCY VITAMIN-MINERAL CAP-
SULES FOR EXTRA PEP AND ENERGY.

Our Fights Have Turned to Kisses" It's hard to believe that my wife and
I used to fight. . . . To correct this condition we began taking Life Nutrition
Capsules-just one a day! Before 10ng we had more pep, our dispositions im-
proved , and we were back in each other s arms! . . .

I Was So Worried. . . MY Husband Slept All Day. . . Every Sunday
What can you do when your husband acts like an old man. . . when he
doesn t enjoy anything better than sleeping aU day Sunday, and is always
too tired" to have fun-go visiting, to a movie , dancing? What' s the answer

for a man who has lost his pep and energy while still young?
Those questions used to worry me all the time. For some unknown reason

my husband had been robbed of his energy and vitality; and I just didn
know what to do , Then I saw a Life Nutrition ad in the newspaper. It told
how men-and women (who are otherwise normal1y healthy) -may feel worn-
out, nervous and irritable due to an easily corrected deficiency of vitamins in
their diet.
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Thousands of people had increased their pep and vigor through the help of
the Life Nutrition Plan. I thought perhaps it could help my husband , too, so I
sent for a trial supply. They made my husband feel like a new man-as happy
and energetic as when we were first married.

If you want to help your husband, send for a 30-day trial supply of Life
Nutrition High-Potency Capsu1es today!

I always felt simpIy " run-down." People were thinking of me as a "spoil-
sport." I didn t know why until my doctor put me wise. He told me that I
acted like a man much older than myself , and explained why I felt "tired"

. . . 

Well, I put off doing anything about my condition-until one day I sent

for a 30 day trial supply of high potency Life Xutrition Capsules. 

. . 

In a

short time, I began to feel like a new man! 

. . .

The above Finding Seventh is supported by the evidence here-
in. The above statements and representations are contained in
respondents ' advertising in evidence as CX 38C through 39D.
Respondents ' counsel admitted on the record that said exhibits
pertaining to D. 8637 , are true and exact 'copies of advertisements
disseminated and caused to be disseminated by respondents. (See

TR 71 :12- , TR 72: 1- , 18- , and TR 73 :1.

Re Complaint Par. Six
Eighth.- Through the use of said advertisements, and others

similar thereto not specifically set out herein , respondents have
represented, directly and by implication, that Life Nutrition
High-Potency Vitamin-Mineral Capsules are a new medical and
scientific discovery and achievement.

The above Finding Eighth is supported by the advertising
statements , claims and respresentations in CX 38C ("electrifying
news

" "

new improved formula

" "

finally a formula that really
works ), CX 38D ("New Improved Life Nutrition Formula
CX 39A and 39B.

Ninth.- Through the use of said advertisements, and others
similar thereto not specifically set out herein , respondents have
represented, directly and by implication, that Life Nutrition
High-Potency Vitamin-Mineral Capsules Formula M are distinc-
tively suited to the needs of men.

The above Finding Ninth is supported by CX 38C ("Special
Plan For Men and one For Women ), CX 38D ("TWO SPECIAL
PLANS: (1) For MEN (2) For WOMEX ), CX 38E ("High Power
Formula for Men. . . ), and by CX 39A , B , C.
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Tenth.- Through the use of said advertisements, and others
similar thereto not specifical1y set out herein, respondents have

represented, directly and by implication, that Life Nutrition
High-Potency Vitamin-Mineral Capsules Formula Ware distinc-
tively suited to the needs of women.

The above Finding Tenth is supported by CX 38C and 38D (see
Finding Ninth , supra), CX 38E ("Special High-Potency Formula
For Women ), and CX 38H ("LIFE NUTRITION PLAN FOR
WOMEN

) .

Eleventh. Through the use of said advertisements, and oth-

ers similar thereto not specifical1y set out . herein, respondents

have represented , directly and by implication , that persons past
forty years of age have a particular need for Life Nutrition
High-Potency Vitamin-Mineral Capsules.

The above Finding Eleventh is supported by CX 38G ("VITA-

MIN ADDITIVE For Folks Over 40 " and statements under said cap-
tion) .

Twelfth. Through the use of said advertisements , and others
similar thereto not specifical1y set out herein , respondents have
represented, directly and by implication, that Life Nutrition

High-Potency Vitamin- :VIineraJ Capsules increase and stimulate
sexual vitality.

The above Finding Twelfth is supported by CX 38E (Heading,
Our Fights Have Turned to Kisses" and sentence under next

heading, "What can you do when your husband acts like an old
man. . . ?" ); CX 38H and 39C.

Thirteenth. Through the use of said advertisements , and oth-
ers similar thereto not specifical1y set out herein , respondents

have represented , directly and by implication , that the use of Life
Nutrition High-Potency Vitamin-Mineral Capsules and each of
the ingredients therein wil be of benefit in the treatment and re-
lief of tiredness , nervousness , depression , loss of strength and en-
ergy, loss of happiness, loss of a sense of wel1-being, and appear-
ing and feeling older than one should.

The above Finding Thirteenth is supported by CX 38C
ashamed to always to be so tired,

" "

I began to feel like a new
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man

!" "

feel ten years younger in just 30 days

" "

have the pep
and glow I last had years ago ), and CX 38D ("Without these
precious vitamins. . . you feel tired , nervous and depressed. . .
See also 38E , G and H, 39A , Band C.

Medical Findings

Re Complaint Par. Seven

Fourteenth. Life Nutrition High-Potency Vitamin-Mineral
Capsules are not a new medical or scientific discovery or achieve-
ment.

The above Finding F'ourteenth is supported by the testimony of
Dr. McGanity (TR 148-49), Dr. Sappington (TR 186), and Dr.
Shank (TR 217) . Their testimony in regard to Vitasafe prod-
ucts is also applicable to Life Nutrition products.

Fifteenth. Life Nutrition High-Potency Vitamin-Mineral
Capsules Formula M are not distinctively suited to the needs of
men.

The above Finding Fifteenth is supported by the testimony of
Dr. McGanity (TR 153), Dr. Sappington (TR 187-88), and Dr.
Shank (TR 218).

Sixteenth. Life Nutrition High-Potency Vitamin-Mineral
Capsules Formula Ware not distinctively suited to the needs of
women.

The above Finding Sixteenth is supported by the testimony of
Dr. McGanity (TR 153), Dr. Sappington (TR 188), and Dr.
Shank (TR 219).

Seventeenth. N either adults past forty years of age nor adults
of any other age group have a special need for Life Nutrition
High-Potency Vitamin-Mineral Capsules.

The above Finding Seventeenth is supported by the testimony
of Dr. McGanity (TR 164), Dr. Sappington (TR 188-89), and Dr.
Shank (TR 219).

Eighteenth. Life Nutrition High-Potency Vitamin-Mineral
Capsules wil not increase or stimulate sexual vitality.
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The above Finding Eighteenth is supported by the testimony of
Dr. McGanity (TR 166), Dr. Sappington (TR 189), and Dr.
Shank (TR 220).

Nineteenth. The use of Life Nutrition High-Potency Vita-
min-Mineral Capsules wil not be of benefit in the treatment or
relief of tiredness , nervousness , depression , loss of strength or en-
ergy, loss of happiness , loss of a sense of well-being, or appearing
or feeling older than one should , except in a small minority of
persons whose tiredness , nervousness , depression , loss of strength
or energy, loss of happiness , loss of a sense of well-being, or ap-
pearing or feeling older than they should is due to a deficiency of
Vitamin B, (Thiamine Monoitrate), Vitamin B, (Riboflavin),
Vitamin C (Ascorbic Acid), or Niacinamide. All the remaining in-
gredients in these preparations are of no benefit in the treatment
or relief of said symptoms.

The above Finding Nineteenth is supported by the testimony of
the three experts called by complaint counsel:

Dr. McGanity-TR 127 , 129 (neuroses, infections , etc.), and 147, et seq.

(less than 1%;. Also TR 133 (small percentage); the Vita safe testimony
applying also to Life Nutrition preparations , which contain essentially the
same ingredients as Vitasafe, at generally lower dosage leve1s.

Dr. Shank-TR 212- 13 (vitamin content of inadequate quanity), TR 215
(iron content of inadequate quantity), TR 215 , 213 (3 to 5%), TR 216 217
(vitamin deficiency very infrequent).

Dr. Sappington-TR 184, 194 (inadequate Vitamin A for advertised symp-
toms), TR 190:6- , 192 (insuffcient dosage levels , Vitasafe), TR 194 (iron
amount clinically insignificant). See, however, TR 192-93 (possib1e benefit
over long period if vitamin deficiency).

Complaint counsel , as part of their Proposed Findings and Con-
clusions of Law, have submitted an extended discussion of the tes-
timony of these doctors insofar as it supports this Proposed Find-
ing Nineteenth. Although the examiner does not regard the testi-
mony of the doctors , read as a whole , as absolutely conclusive to

. support the proposed finding in every detail , it is definitely per-
suasive in support of the proposed finding, which has been
adopted by the examiner as proposed , particularly since there is
no contradictory medical testimony, respondents having submit-

ted none.

Re Complaint Par. Eight
Twentieth. Through the use of the statements in the afore-

said advertisements , and others similar thereto not specifically set
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herein , respondents have also represented , and are now represent-
ing, directly and by implication to persons of both sexes and all
ages who experience feelings of tiredness, nervousness, depres-
sion , loss of strength and energy, Joss of happiness , loss of a sense
of wel1-being, and appearing and feeling older than one should

that there is a .reasonable probability that they have symptoms
which wil respond to treatment by the use of the aforementioned

preparations. In the light of such statements and representations
said advertisements are misleading in a material respect and

therefore constitute false advertisements as that term is defined
in the Federal Trade Commission Act , because they fail to reveal
the material facts that in the great maj ority of persons, or of any

age , sex or other group or class thereof, who experience the
symptoms of tiredness , nervousness, depression, loss of strength
or energy, loss of happiness, loss of a sense of wel1-being, or ap-
pearing or feeling older than one should , such symptoms are not
caused by a deficiency of one or more of the nutrients provided 

Life Nutrition High-Potency Vitamin-Mineral Capsules , and that
in such persons the said preparations wil be of no benefit.

The above Finding Twentieth is supported by advertised state-
ments, claims and representations in CX 38 , 39. See also Finding
Kineteenth, supra.

CONCLUSIONS OF LAW (D. 8637)

1. The Federa1 Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents.

2. The dissemination by the respondents of the false advertise-
ments, as aforesaid , constitutes unfair and deceptive acts and
practices in commerce , in vi01ation of 9 5 and 9 12 of the Federal
Trade Commission Act.

3. The aforesaid acts and practices of the respondents are al1

to the prejudice and injury of the public.
4. The term respondents as above used in these conclusions

shal1 not be deemed to include respondent Maxwel1 Sackheim-
Franklin Bruck , Inc. A motion to dismiss in respect to this res-
pondent was granted by the examiner prior to the hearing, and is
duly taken into account in this decision, as provided for by 9

6(e) of the Rules. The comp1aint must be and is dismissed in
respect to said respondent.
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NOTE ON MEDICAL EVIDENCE

The "Discussion as to Medical Evidence" appearing after the
Findings and Conclusions in the companion case, D. 8636 , may be
read in connection with the present decision.

Summarizing, it is believed that the consideration that the
medical testimony in the two proceedings was not subjected to
cross-examination or exposed to defense medical testimony,
should not, by indirection , be utilized to weaken this testimony,
which is suffcient on its face. The medical testimony also receives
support, in an indirect way, from the decrees and opinions of the
District Court and the Court of Appeals in the court litigation.

Moreover, it is the examiner s opinion that Matter of Lanolin
Plus, Inc. (Rybutol), D. 8150 (1962) (61 F. C. 534), cited and
quoted by complaint counsel, is pertinent , if only on the question
of inferences or conclusions to be drawn from the expert testi-
mony. Complaint , counsels ' Chart (CX 51) shows that the ingre-
dients of respondents ' products are much like those of Rybutol.

RES JUDICATA
MULTIPLICITY OF SUITS

Respondents moved to dismiss at the commencement of the
hearing herein on the ground that the court litigation and decrees
are res judicata and also that there is multiplicity of suits or pro-
ceedings.

The motion is hereby denied in the present proceeding on the
grounds and reasoning stated in the decision rendered in the ac-
companying proceeding, D. 8636. Summarized , the reasons are:

(1) The motion made after hearing commenced , after Commis-
sion personnel had gone to Xew York City, and after witnesses
proceeded from Philadelphia to New York City, where respon-
dents and their counsel are located , is untimely, a violation of or-
derly prehearing procedure , and vexatious.

(2) The defense of res judicuta is by its nature hardly one to
be invoked by the unsuccessful party in the other litigation. Here
respondents have been unsuccessful both in the District Court ac-
tions and the Court of Appeals. In the two cases ' relied on by
them the res judicata defense was raised by parties vindicated in
the other litigation.

(3) The defense of multiplicity of suits is hardly available
where , as here , different and further relief with wider application

Lee Company v. Federal Trade Commission 113 F. 2rl 583 (8th Cir. 1940). United States
v. 14 Cartons 

., ., ., 

AYDS, :not offkialJy reported (E.D. ::lo. , 1946).
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is avai1able in the chaJlenged forum. The Food and Drug Act ap-
plies only to labeling, and advertising, or the like

, "

accompany-
ing" the articles. The Foods Plus case relied on by respondents
does not hold to the contrary, but merely that radio talks may be
resorted to in a Food and Drug case to ascertain if proper direc-
tions , considering medical claims in the talks , appear on the la-
bels , as required by statute. Respondents cannot claim sanctuary
from the Commission s jurisdiction over misrepresentation and
advertising generaJly, merely by reason of having been found to
have mislabeled under the Food and Drug Act.

(4) The defenses invoked here by respondents involve equita-
ble considerations, and no such considerations urged by respon-

dents outweigh the equities on the other side.

Form of Order
The order issued here wil foJlow the order proposed in the

complaint. AJI the aJlegations have been proved , and indeed are
hardly controverted. The misrepresentations are in a dangerous

field, exploiting human suffering and complaints, and possibly
even diverting users from competent medical attention. The dras-
tic U. S. District Court injunction in the Food and Drug litigation
rather than being an argument for no order here at aJl , is an ar-
gument for a broad and drastic order here , but one covering both
general advertising and misrepresentation, not merely mislabel-
ing. It may be noted that respondent Vita safe Corporation has
been in trouble with the Federal Trade Commission before , and
apparently was ordered in 1964 by another L'S. District Court to
pay $18 000 in civi1 penalties for nine violations of a Commission
cease and desist order issued in 1957.

ORDER

It is ordered That respondents International Oi1 & :VIetals Cor-
poration , a corporation , trading as Life Nutrition or under any
other name , or names , and its offcers; and Leon Potash , Henry D.
Cohen , and Adolf W. Goldschmidt , individuaJly and as offcers of
said corporation; and said respondents ' agents, representatives

and employees do forthwith cease and desist from , directly or in-
directly, or through any corporate or other device, in connection
with the offering for sale , sale or distribution of "Life Nutrition
High-Potency Vitamin-Mineral Capsules Formula W" or "Life

, United States Y. Articles of Drllg

, 1965).

. FOQds P1118, Inc. 2:-9 F. Supp. 465 , 68 (D. C.,
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Nutrition High-Potency Vitamin-Mineral Capsules Formula M"
or any other preparation of substantially similar composition or

possessing substantially similar properties , under whatever name
or names soJd :

A. Disseminating or causing the dissemination of any ad-
vertisement by means of the United States mails or by any
means in commerce, as "commerce" is defined in the Federal
Trade Commission Act , which represents directly or by im-
plication:

1. That said preparation is a new medical or scientific
discovery or achievement;

2. That said preparation is distinctively suited to the
needs of men;

3. That said preparation is distinctively suited to the
needs of women;

4. That adults of any age group have a special need
for said preparation;

5. That said preparation wil increase or stimulate
sexual vitality;

6. That the use of said preparation wil be of benefit
in the treatment or relief of tiredness , nervousness, de-
pression, loss of strength or energy, loss of happiness

Joss of a sense of well-being, or appearing or feeling
older than one should, unless such advertisement ex-
pressly limits the effectiveness of the preparation 

those persons whose symptoms are due to a deficiency of
Vitamin B, (Thiamine Mononitrate), Vitamin B, (Ri-
boflavin), Vitamin C (Ascorbic Acid), or Niacinamide
and further , unless such advertising clearly and conspic-
uously reveals the fact that in the great majority of per-

sons, or of any age, sex , class or other group thereof
who experience such symptoms, these symptoms are
caused by conditions other than those which may re-
spond to treatment by the use of the preparation and

that in such persons the preparation wil not be of

benefit;
7. That the ingredients in said preparation other than

Vitamin B, (Thiamine Monitrate), Vitamin E, (Ribo-
flavin), Vitamin C (Ascorbic Acid) or Niacinamide
wil be of benefit in the treatment or relief of tiredness
nervousness, depression, loss of strength or energy,
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Joss of happiness , Joss of a sense of well-being, or ap-
pearing or feeling older than one should.

B. Disseminating, or causing to be disseminated, by any
means , for the purpose of inducing, or which is likely to in-
duce , directly or indirectly, the purchase of any such prepa-
ration , in commerce, as "commerce" is defined in the Federal
Trade Commission Act, any advertisement which contains
any of the representations prohibited in or which fails to
comply with any of the affrmative requirements of Para-
graph A hereof.

It is further ordered That the complaint herein is dismissed

and hereby declared to be dismissed, as to the following respon-

dent Maxwell Sackheim-Franklin Bruck , Inc. , a corporation.

FINAL ORDER

This matter having been heard by the Commission on an appeal
by respondents from the initial decision of the hearing examiner
and upon briefs and argument in support thereof and in opposi-
tion thereto; and

The Commission having rendered its decision that the findings
of fact and conclusions of law in the initial decision and the order
proposed by the examiner should be adopted as the findings , con-
clusions and order of the Commission , except as hereinafter set
forth:

It is ordered That the findings of fact in the initial decision be
and they hereby are , adopted as the findings of the Commission
with the following exceptions:

1. Paragraph Second shall be , and it hereby is, modified to
strike the name of Henry D. Cohen from the first line
thereof;

2. Paragraph Third be, and it hereby is , modified to strike
the name of Henry D. Cohen from the second line thereof;
3. Paragraph Fifth be, and it hereby is , modified to strike

the name of Henry D. Cohen from the second line thereof;
4. A new paragraph First (a), reading as follows be , and

it hereby is , inserted after the conclusion of Paragraph First:
In January, 1960, prior to joining respondent Interna-

tional Oil & Metals Corporation , respondent Henry D. Cohen
became the president of Knoll Pharmaceutical Corp. , a man-
ufacturer of ethical drugs. Under his employment contract
with Knoll Pharmaceutical Corp. , which runs until Novem-
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ber 4 , 1971 , he is required to devote his ful1 working time to
the interests of that company. Early in 1961 , he became a
secretary and director of respondent International Oil & Met-
als Corporation, which position he held until December
1964 , when he resigned. During this period he played no ac-
tive part in the management of the corporation and did not
participate in its policy decisions.

It ':s further ordered That the conclusions of Jaw in the initial
decision be, and they hereby are, adopted as the conclusions of
law of the Commission except that Paragraph 4 thereof be , and it
hereby is , modified to read as fol1ows:

The term respondents as above used in these conclusions
except where specifical1y noted , shal1 not be deemed to in-
clude respondents Henry D. Cohen and :Vlaxwel1 Sackheim-
Franklin Bruck , Inc. The motion to dismiss in respect to
respondent Maxwell Sackheim-F'ranklin Bruck , Inc. was

granted by the examiner prior to the decision, and is duly

taken into account in this decision, as provided for by

93.6 (e) of the Rules. The complaint must be and is dismissed
with respect to this respondent. With respect to respondent

Henry D. Cohen the complaint is dismissed without preju-
dice.

It ':s further ordered That the order proposed by the hearing

examiner be , and it hereby is , adopted as the order of the Com-
mission , except that the name of Henry D. Cohen shall be deleted
from the first paragraph thereof and an additional paragraph
shal1 be inserted in the order fol1owing the final paragraph in the
proposed order:

It ':s further ordered That the complaint herein be , and it
hereby is , dismissed as to Henry D. Cohen , without prejudice
to the right of the Commission to take such further correc-
tive action as future events may warrant.

It ':s further ordered That the respondents herein shall within
sixty (60) days after service upon them of this order fie with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
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Complaint

IN THE MATTER OF

CLAIROL INCORPORATED

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF

SEC. 2 (d) OF THE CLAYTON ACT

Docket 8647. Complaint, Sept. 1961;-Decision, June 24, 1966

Order requiring a New York City manufacturer of beauty preparations to
cease paying discriminatory promotional allowances to competing cus-

tomers in two channels of trade, beauty salons and regular retailers sell
ing to conswners for home use , in the sale of its hair coloring products,
in violation of Section 2(d) of the Clayton Act.

COMPLAINT

The Federal Trade Commission , having reason to believe that
the party respondent named in the caption hereof , and hereinaf-
ter more particularly designated and described , has violated , and
is now violating the provisions of subsection (d) of Section 2 of
the Clayton Act, as amended (U. , Title 15 , Section 13), here-
by issues its complaint, stating its charges with respect thereto
as fol1ows:

PARAGRAPH 1. Respondent Clairol Incorporated is a corporation
organized , existing and doing business under and by virtue of the
laws of the State of Delaware , with its offce and principal place
of business located at 1290 Avenue of the Americas , New York
New York. Respondent Clail'ol Incorporated is a whol1y owned
subsidiary corporation of Bristol-Myers Company, a corporation
organized and existing under and by virtue of the laws of the

State of Delaware, with its offce and principal place of business
located at 630 Fifth Avenue, New York , New York.

PAR. 2. Respondent is now and has been engaged in the manu-
facture , sale and distribution of beauty preparations , principal1y
hair coloring products, hereinafter collectively referred to as
beauty products. Respondent is now and has been , at al1 times re-
ferred to herein , one of the largest concerns in the United States
in volume of saJes of hair co1oring products. Respondent sel1s its
beauty products to a large number of customers throughout the
United States. Respondent's customers include beauty salons

beauty supply dealers, beauty schooJs , department stores, drug
wholesalers and drug retaHers.

PAR. 3. Respondent sel1s and distributes its beauty products in
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commerce by causing said products to be shipped from its manu-
facturing plant located at Stamford , Connecticut , and to and from
a warehouse located at Los Angeles, California, to purchasers

thereof located in the several States of the l'nited States and the
District of Columbia. There is now and has been, at all times

mentioned herein , a continuous course of trade in said products in
commerce, as "commerce" is defined in the Clayton Act, as
amended.

PAR. 4. In the course and conduct of its business in commerce
respondent is now , and has been in substantial competition with
other corporations , individuals , partnerships and firms , engaged
in the manufacture, sale and distribution of beauty products

many of which are also engaged in commerce between and among
the various States of the United States and the District of Colum-
bia.

Many of the purchasers of respondent' s products, and custom-
ers of said purchasers , are in substantial competition with each
other within the trading areas where such purchasers or custom-
ers of purchasers are located.

PAR. 5. In the courSe and conduct of its business in commerce
and particularly since April of 1959, respondent has paid or con-
tracted for the payment of something of value to or for the bene-
fit of some of its customers as compensation for services or facili-
ties furnished by or through such customers in connection with
the processing, handling, sale or offering for sale of respondent'

products, including incorporation by such customers of said
products in beauty or hair care treatments; and such payments
for services or facilities have not been made available on propor-
tionally equal terms to all other customers competing with such
favored customers , including customers who rescll to purchasers
who compete with said favored customers.

For instance , i'espondent has engaged in cooperative advertis-
ing programs with certain of its beauty salon customers whereby
advertisements have been placed in newspapers, linking said
beauty salon customers ' names with respondent' s products, to the
value and benefit of said customers. Payment for these advertise-
ments has been made by respondent to said beauty salon custom-
ers, or their agents. Payments in 1960 to one favored beauty
salon organization , operating beauty salons in leased space in a
substantial number of department stores and ladies' specialty

stores located throughout the United States , approximated the
amount of the said customer s purchasers for the same calendar

year.
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In another instance , a retaiJ drug chain located in Cleveland
Ohio , was paid several thousand dollars, approximately, in 1961
and 1962 as a promotional allowance on certain of respondent'
products purchased by said retaiJ drug chain , and for demonstra-
tors furnished by and utilzed by said retaiJ drug chain in a hair
care clinic.

Respondent has not offered to pay, or paid , or otherwise made
such allowances available on proportionally equal terms to all
customers competing with said favored customers , including cus-
tomers who resell to purchasers who compete with said favored
customers.

P AR.- 6. The foregoing alleged payments and allowances made
by respondent in the sale of its products are in violation of
subsection Cd) of Section 2 of the Clayton Act, as amended.

Mr. Ernest G. B",' nes, Mr. Thomas P. Athridge, Jr. and Mr.
Charles A. Price supporting the complaint.

Mr. Gilbert H. Weil and . J. Richard Edmondson 60 East
42nd St. , New York 17 , N.Y. for respondent.
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l. THE COMPLAINT

1. The complaint herein was issued on September 15, 1964
charging respondent, Clairol Incorporated, with violations of
subsection (d) of Section 2 of the Clayton Act as amended , which
subsection provides , as foJ1ows :

That it shall be unlawful for any person engaged in commerce to payor
contract for the payment of anything of value to or for the beneflt of a cus-
tomer of such person in the course of such commerce as compensation or in
consideration for any services or facilities furnished by or through such cus-
tomer in connection with the processing, handling, sale , or offering for sale of
any products or commodities manufactured , sold, or offered for sa1e by such

person , unless such paymcnt or consideration is available on proportionally
equal terms to all other customers competing in the distribution of such prod-
ucts or commodities.

2. In particular the complaint alleges that since April of 1959

respondent has paid or contracted for the payment of something of
value to or for the benefit of some of its customers as compensa-
tion for services or facilities furnished by or through such cus-
tomers in connection with the processing, handling, sale , or offer-
ing for sale of respondent's products , including incorporation by
such customers of said products in beauty or hair care treat-
ments: and such payments for services or facilities have not been
made available on proportionally equal terms to all other cus-
tomers competing with such favored customers, including cus-
tomers who resell to purchasers who compete with said favored
customers.
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II. THE ANSWER

3. Respondent , in its answer fied October 22, 1964 , admitted
making certain payments to certain beauty salon customers to-
ward their cost of advertising certain hair coloring services of
their salons , which payments for such advertising have not been
made available on proportionalIy equal terms to al1 other beauty
salon customers who competed in rendering such hair coloring
services with the beauty salons that received such payments. Res-
pondent also admitted that such payments were not made on pro-
portional1y equal terms to customers of respondent who resold
respondent' s products to beauty salons who thus competed with
the beauty salons that received such payments. (Answer , Para. 2.

4. Respondent further admitted that certain sums of money
were paid, in 1961 and 1962, to a retail drug chain located in
Cleveland , Ohio , as promotional alIowances on certain of respon-
dent' s products purchased by that retail drug chain , and that cer-
tain sums of money were also paid to that retail drug chain for
demonstrators furnished by and utiized by that retail drug chain
in a hair care clinic. Only insofar as the payments for the demon-
strators are concerned , respondent admitted that such payments
were not offered , paid or otherwise made available on proportion-
al1y equal terms to alI of respondent's customers competing with
the favored retail drug chain , or to respondent's customers who
resold to purchasers who competed with that retail drug chain.
(Answer , Para. 2.

5. Respondent, however, denied that any of the acts alIeged in
the complaint to have been performed by respondent, and which
respondent did in fact perform , are , as a matter of law , violations
of Section 2 of the Clayton Act , as amended. (Answer, Para. 3.

II. STIPULATIONS AS TO THE FACTS

6. On April 30 , 1965 , counsel for both parties signed a stipula-
tion as to the facts incorporating therein 113 attachments or ex-
hibits which , together with the complaint and answer herein , con-
stitute the entire record in this proceeding.

IV. PROPOSED FINDINGS AS TO THE FACTS AXD RULINGS THEREON

7. On June 15 , 1965 , opposing counsel submitted proposed find-
ings as to the facts, proposed concJusions, and briefs in support

thereof. In addition , oral argument thereon was heard by the
hearing examiner on June 28, 1965. AII proposed findings have
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been considered by the hearing examiner , and those not incorpo-
rated in this initial decision either verbatim or in substance are

hereby rejected.

v. RESPONDENT CORPORATION AXD ITS PROD\:CTS IN GEXERAL

8. Respondent herein is a corporation organized, existing, and
doing business under, and by virtue of , the laws of the State of
Delaware , with its offce and principal place of business located at
1290 A venue of the Americas , New York , New York. It is a whol-
ly-owned subsidiary corporation of Bristol-Myers Company, a
corporation organized and existing under and by virtue of the

laws of the State of Delaware , with its offce and principal place
of business located at 630 Fifth Avenue , New York , New York.
(Complaint, Para. 1; Answer , Para. 1.)

9. Respondent is now, and has been , engaged in the manufac-
ture, sale, and distribution of beauty preparations, principa11y

hair coloring products. At all times referred to herein , it has been
one of the largest concerns in the United States in volume of sales
of hair coloring products. (Complaint, Para. 2; Answer, Para. 1.)
Its product line as of the time the complaint herein issued, con-
sisted almost entirely of hair care products , principally hair col-
oring products and items used in connection with the application
of said hair coloring products. Respondent at one time marketed a
mascara product which was discontinued in 1960, and, during
1964, a shaving aid preparation, Ultra Smooth, was introduced.

During or about March 1965, respondent introduced a line of cos-
metic products for uses other than the care or coloring of hair.
(Stipulation , Para. 3.
10. Respondent's sales are substantial , e1jceeding twenty (20)

milion dollars in 1964. (Stipulation , Para. 2. ) Respondent se11s its
beauty products to a large number of customers throughout the
United States , including independent beauty salons , beauty salon
chains , beauty supply dealers , beauty schools , department stores
drug wholesalers , rack jobbers, drug retailers and other retailers.
(Complaint , Para. 2; Answer , Para. 1; Stipulation , Para. 1.)

VI. COMMERCE

11. Respondent sells and distributes its beauty products in
commerce by shipping them from its manufacturing plant located
at Stamford , Connecticut , and to and from a warehouse located at
Los Angeles , California , to purchasers thereof located in the sev-
eral States of the United States and the District of Columbia.
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There is now and has been , at an times mentioned herein , a con-

tinuous course of trade in said products in commerce , as "com-
merce" is defined in the Clayton Act, as amended. 38 Stat. 730
(1914); 15 V. C. S 12 (1965). (Complaint, Para. 3; Answer

Para. 1.)
12. In the course and conduct of its business in commerce as

aforesaid and as hereinafter referred to , respondent is now , and
has been in substantial competition with other corporations , indi-
viduals , partnerships and firms engaged in the manufacture , sale
and distribution of beauty products , many of which are also en-
gaged in commerce between and among the various States of the
"Gnited States and the District of Columbia. Many of the pm'chas-
ers of respondent's products, and customers of said purchasers

are in substantial competition with each other within the trading
areas where such purchasers or customers of purchasers are lo-
cated. (Complaint, Para. 4; Answer , Para. 1.)

VII. ItESPO:\DENT S SALE DISTRIBUTIONAL ORGANIZATION-ITS POL-
ICIES AND PRODUCTS

13. During the period 1960 through 1964 , respondent sold , and
it now sells , its products in interstate commerce to independent
beauty salons , beauty salon chains and beauty supply dealers;
hereafter sometimes collectively referred to as the beauty trade.
Respondent' s products purchased by the beauty trade are ulti-
mately incorporated into hair care treatments rendered to cus-

tomers of beauty salons on the premises of such beauty salons.
(Stipulation , Para. 1A. ) During this same period respondent also
sold , and it now sells, its products in interestate commerce to
drug wholesalers , rack jobbers , department stores, drug retailers,
and to other retailers; hereinafter sometimes collectively referred
to as the drug trade. Respondent's products purchased by the

drug trade are primarily purchased for ultimate resale to con-

sumers for hair care treatments in the home. (Stipulation , Para.
lB.)

14. Respondent's sales and distributional organization and pol-
icies , with respect to the products involved in the discriminations
alleged in the complaint, are divided into two distinct and sepa-
rate divisions. One division is concerned with the beauty trade
and its channels of distribution which lead to the purchase of res-
pondent' s products by beauty salons for incorporation into hair
care or hair coloring treatments. The other division is concerned

with the drug trade and its channels of distribution which lead to
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the purchase of said products by consumers for self-application in
the home. (StipuJation , Para. 17 A.

15. Respondent is , however , an integrated corporation. Both the
beauty and drug trade "divisions" report to the corporate presi-
dent who is the chief executive offcer. "Cntil December 31 , 1964
the corporate executive vice-president was the principal operating
offcer responsible for advertising and sale of all products in res-
pondent' s beauty trade and drug trade divisions. (Stipulation
Para. 17Bl; Attachments 99-100.

16. With the exception of the aforementioned corporate offcers
who have primary responsibility for the advertising, sale and dis-
tribution of respondent's products , the sales organizations for the
beauty trade and the drug trade are generally operated as sepa-

rate and distinct divisions of respondent. (Stipulation, Para.
17B2- ) Respondent's prices for its products sold to the beauty
trade are different from those for the same products sold to the
drug trade; such prices in each customer category being deter-
mined in accordance with the traditional and competitive pricing
practice distinctive to each particular field. (Stipulation , Para.

17C. ) Respondent's sales , merchandising and promotional meth-
ods, strategy, and programs, including cooperative promotional
activities , differ as between the beauty trade and the drug trade
field.

17. From 1960 through 1964 , respondent sold almost all of its
different product items to both the beauty trade and the drug
trade. As of 1964, the products sold only to the beauty trade

were: Blue Lightening Powder Bleach; Salon Formula Regular oil
shampoo tint; Remov-Zit; Sylk; and Clairfill. Products sold only
the drug trade, introduced during the year 1964 , were: Ultra
Smooth , and :viss Clairol hair Spray. (Stipulation , Para. 4A.

18. Respondent's products which were and are sold to the
beauty trade and to the drug trade have identical chemical formu-
las , with the exception of shampoos , which are sold to the beauty
trade in a more concentrated form than when sold to the drug
trade. (Stipulation , Para. 4B. ) :vany of respondent's products , in-
cluding some of respondent' s largest sellng products , sold to both
the beauty trade and the drug trade , are packaged in identical
packaged sizes, and, in some instances, in identical packages.
(Ibid.
19. Respondent's principal selling product, Miss Clairol Hair

Color Bath (Regular and Creme Formula) was, prior to .July of
1963 , sold to the beauty trade and to the drug trade in identical
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packaging. Subsequent to July of 1963 , :viss Clairol Hair Color
Bath has been sold to the drug trade in individual two (2) ounce
bottles (see Attachments 6A , 6B) packaged one dozen (12) bot-
tles to a unit pack , and to the beauty trade in individual two (2)
ounce bottes (see Attachment 7B) packaged six (6) bottes to a
carton , a so-called " six-pack" (see Attachment 7 A). (Stipulation
Para. 4C 1. ) The two (2) ounce botte and the contents thereof
are identical for both the beauty trade package and the drug
trade package. (Stipulation , Para. 4B.) Both the box in which the
two (2) ounc. Miss Clairol product intended for the drug trade is
contained and the carton in which the six (6) two (2) ounce bot-
tles intended for the beauty trade is contained carry warnings
against use prior to application of a preliminary "patch" test for
skin irritation which is recommended by respondent. (Attach-
ments 6A and 7 A. ) Labels placed on each two (2) ounce botte in-
tended for the drug trade and on each two (2) ounce bottle
intended for the beauty trade identify the particular shade of Miss

Clairo1. (Attachments 6B and 7B. ) A direction leaflet packaged in
the six (6) bottle carton intended for the beauty trade sets forth

the details of the preliminary patch or skin test for hypersensi-

tivity recommended by respondent. (Attachment 7C. ) Similarly,
each container box of two (2) ounce Miss Clairol intended for the
drug trade contains a set of directions for use and application of
the product. (Attachments 6C , 103A , 103II) These drug trade in-
struction leaflets for both Miss Clairol Regular and Creme For-
mula contain detailed instructions concerning the patch or skin
hypersensitivity test, the preparation of the hair coloring mix-
ture, and the variants in application procedure depending upon
whether the hair has or has not been previously colored. (Ibid.
These leaflets also contain a detailed "color selector" chart in-

forming the reader as to the proper Miss Clairol color which
should be used to achieve the desired result. (Ibid.

20. The primary difference in packaging Miss Clairol Hair
Color Bath (Regular or Creme Formula), subsequent to July
1963 , is thRt ench two (2) ounce bottle intended for the drug
trade is packaged with a complete instruction leaflet , whereas the

six-pack" beauty trade package contains only one leaflet with
each unit of six (6) two (2) ounce bottes , and that leaflet sets
forth only the skin hypersensitivity test. (Stipulation, Para. 4C

1; compare Attachments 6C , 103A , 103H, with Attachment 7C.

21. Respondent's products Silver Drops, Red Fashion Colors

Salon Formula Creme Toner, Applicators, Born Blonde, Kind-
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ness, Creme After Rinse Packettes, Instant Whip Lady Clair01
Lady Clairol Whipped Creme , and Lady Clairol Lightening Boost-
ers are packaged in identical packages for both the beauty trade
and the drug trade. (Stipulation , Paras. 4C 2 , 4C 5 , 4C 6.

22. Other of respondent's products, while of identical chemical
formulas (Stipulation , Para. 4B. ), are packaged in different size
containers , depending upon whether sold to the beauty trade or to
the drug trade.

23. Whether hair coloring treatments incorporating respon-

dent' s products are administered at home or in a beauty salon , the
chemical changes which respondent's products undergo when ap-
plied to the hair are identical. It is the m01ecu1ar alteration of the
original color molecules or " intermediates" that, when mixed
with a dilute hydrogen peroxide solution or "developer," impart
color to the hair by becoming embedded within the hair shaft
whenever and wherever applied. (Stipulation , Para. 18.

VII. "PUSH MONEY" PAYMENTS (DRUG TRADE)

24. Respondent now sells, and during the three-year period
1961-1963 , sold its products to Gray Drug Stores , Inc. , a large re-
tail drug chain located in Cleveland, Ohio, operating approxi-

mately 150 retail drug outlets , many of which are located in and
surrounding the Cleveland, Ohio, trading area. Respondent

commenced certain "push money" payments to Gray Drug Stores
Inc. , in October of 1959 , and continued such "push money" pay-
ments through 1962. "Push money" payments are payments
which are made to sales people for sel1ng a particular product.
(Stipulation , Para. 12B; Attachments 86-88. ) During the period

1961-1962, respondent made the following "push money" pay-

ments to Gray Drug Stores , Inc.

Period
First QuarteT

Second QuarteT

Third Quarter

Fourth Quarter

First Quarter

Seeond Quarter
Third Quarter

Fourth Quarter

(Stipulation, Para. 12B,

Year
1961

1961

1961

1961

1962

1962

1962

1962

Amo7mt
$354.

401.26

604.

886.

551.27

417.

597.45

439.
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The payments made by respondent during the year 1961 were
equivalent to ten per cent of the retail price of respondent's prod-
uct Pure White Creme Deve10per , and five per cent of the retail
price of respondent's shampoo products. (Attachment 86. ) The
payments made by respondent during the year 1962 were equiva-
lent only to ten per cent of the retail price of respondent's Pure
White Creme Developer. Al1 of these payments were made as
push money payments. All such push money payments were dis-
continued at the end of 1962. (Stipulation , Para. 12B.)

25. During the three-year period 1961-1963, respondent con-
temporaneously sold Pure White Creme Developer and shampoo
products to other retailers , including department stores, located
in the Cleveland , Ohio , trading area which were , and are , in sub-
stantiaJ competition with Gray Drug Stores , Inc., in the resale of
such products to consumers. (Stipulation , Paras. 1B , 12C. ) Res-
pondent did not pay, and has never paid , offered to pay, or other-
wise made available on proportional1y equal terms, or on any
terms, to competing retailers any equivalent or substantially
equivalent promotional payment, or push money payment , on such
products, or on any of respondent's products. (Stipulation , Para.
12C.

26. During the three-year period 1961-1963, respondent con-
temporaneously sold Pure White Creme Developer and shampoo
products to the drug wholesalers and to rack jobbers located in
the Cleveland , Ohio , trading area. Those wholesalers and jobbers
resold said products to retailers , including department stores, lo-
cated in the Cleveland , Ohio , trading area. The retailers were and
are in substantial competition with Gray Drug Stores , Inc. , in the
resale of respondent's products to consumers. (Stipulation, Paras.

, 12D. ) During said three-year period , 1961-1963, respondent
did not pay, and has never paid , offered to pay, or otherwise made
available on proportionally equal terms , or on any terms , to the
wholesalers and rack jobbers, located in the Cleveland , Ohio , trad-
ing area purchasing respondent's Pure White Creme Developer
and shampoo products , any promotional payments , or push money
payments. Also, during the aforesaid period , respondent did not
pay, and has never paid , offered to pay, or otherwise made availa-
ble on proportional1y equal terms , or on any terms , any equivalent
or substantially equivalent promotional payment , or push money
payment, to retailers purchasing respondent's Pure White Creme
Developer and shampoo products from such wholesalers or rack
jobbers. (Stipulation , Para. 12E.
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IX. "DEMONSTRATOR" PAYMENTS (DRUG TRADE)

27. During the two-year period 1961-1962 , respondent made
payments to Gray Drug Stores, Inc. , Cleveland , Ohio , as foJJows:

Year
1961
1962

Amount
500
500

Those payments were made to cover the cost of demonstrators
used by Gray Drug Stores , Inc. , in hair care clinics. (Stipulation
Para. 13. ) During this period 1961-1962, payments for demon-
strators were not offered , paid, or otherwise made available by

respondent on proportionaJJy equal terms to aJJ other of respon-
dent' s customers competing with Gray Drug Stores , Inc. , in the

distribution of respondent's products, 01. to respondent's cus-

tomers who resold to purchasers who compete with Gray Drug
Stores , Inc. (Complaint , Para. 5; Answer, Para. 2. ) The custom-
ers of respondent and purchasers from customers of respondent

who compete with Gray Drug Stores , Inc. , and to whom such pay-
ments for demonstrators were not paid, offered, or otherwise
made available on proportionaJJy equal terms by respondent, in-
cluded department stores , drug and other retailers, and whole-

salers and rack jobbers who reseJJ respondent's products to
consumers, or whose customers resell respondent's products to
consumers. (Stipulation , Para. 1B; 12A; 12C; 12D; 12E; Attach-
ment 85.

X. DIRECT-PURCHASING RETAILER PRO !OTj(NAL ALLOWANCES (DRUG
TRADE)

28. Commencing on or about May 1 , 1964 , respondent made
available to aJJ of its direct-purchasing retailer drug trade cus-
tomers in the Baltimore, and Washington, D. , trading areas
such as department stores and chain drug stores, a promotional
aJJowance equivalent to five per cent of each such customer s total

purchases of respondent's products. (Stipulation, Para. 14.

Commencing on or about August 1 , 1964 , such aJJowance was also
made available by respondent to its direct-purchasing retailer
customers in the Philadelphia trading area. Stipulation , Para.

15. ) The terms and conditions of such aJJowances are set forth in
written agreements entered into by respondent and its direct-pur-
chasing retailer drug trade customers in the aforesaid trading
areas who have elected to qualify for such aJJowances by agreeing
to perform certain promotional services and facilities in connec-
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tion with the resale of respondent's products to consumers. (At-
tachments 89- , 92; Stipulation , Paras. 14A , 15A. ) Payment of
this promotional allowance is made each four month calendar pe-
riod , upon proof of performance submitted by each such retailer
customer.

29. In the Baltimore , Philadelphia , and Washington , D. C. trad-
ing areas , respondent has sold and now sells its products to drug
wholesalers and rack jobbers , which products are identical to the
products respondent contemporaneously sold and now sells to
those direct-purchasing retailer drug trade customers to whom
respondent has agreed to pay and now pays promotional allow-
ances as described in the preceding paragraph. The unfavored
wholesalers and rack jobbers resell respondent's products to de-
partment stores , drug stores , and to other retailers who were , and
are , in substantial competition in the resale and distribution of
respondent' s products with the direct-purchasing retailer custom-
ers receiving promotional aHowances from respondent pursuant
to the written agreements , as aforesaid. (Stipulation, Para. 14C

15B. ) Respondent has not paid , offered to pay, or otherwise made
available to its wholesaler and rack jobber customers in the Balti-
more , Philadelphia , and Washington , D.C. trading areas , the five
per cent promotional allowance paid to direct-purchasing drug
trade customers in said trading areas , nor has any proportionally
equal promotional plan or payment been offered, or otherwise

made available, to such wholesaler and rack jobber customers.
Furthermore , respondent has not paid , offered to pay, or other-
wise made available to the retailers purchasing respondent'
products through wholesalers and rack jobbers the five per cent
promotional allowance paid to direct-purchasing retailer drug
trade customers in the areas cited , who compete with the retailers
purchasing respondent's products through wholesalers and rack

jobbers in the resale of respondent's products to consumers , nor
has any proportional1y equal promotional pian or payment been
offered , or otherwise made available , by respondent to such retail-
ers purchasing respondent's products through said wholesalers
and rack jobbers. (Stipulation , Para. 14D , 14C , 15B , lB.)

XI. ALLOWANCES FOR NEWSPAPER ADVERTISING (BEAUTY TRADE)

30. During the period 1960 through 1964, respondent made

substantial payments for newspaper advertising to some but not
all of its beauty salon customers who contemporaneously pur-
chased products of like grade and quality from respondent. The
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payments that were made by respondent to its beauty salon cus-
tomers were not made, offered , or otherwise made available, on

proportionally equal terms to all such customers. (Stipulation
Para. 5. ) The purchases of some of respondent's beauty salon cus-
tomers , and the payments or allowances received by such custom-
ers for newspaper advertising during 1962 and 1963 are substan-
tially in excess of figures set forth below:

1962
Purchases and Allowances Name and Address

$ 8 000 $ 2 000 Abraham & Strauss
Brooklyn IV ew Yark

800 Char1es of the Ritz
New York, New York

000 Michael Kazan
New Yo?k , New York

000 Maxim Kunin
New YOTk, New York

500 Martin
Brooklyn, New Yark

000 The Glemby Co., Inc.
(Salon Service, Inc.
New York, New York

200,000 Seligman & Latz , Inc.
New York, New York

000

1963
Purchases and Allowances

$ 9,000 $ 2 500

000 000

000 000

20,000 000

000 000

100,000 100 000

200 000 200,000

000

15, 000

000

100 000

200,000

(Stipulation , Para. 5A)

XII. SPECIAL "LINE" OR "CO- " ALLOWANCES (BEAUTY TRADE)

31. In addition to the payments or allowances set forth above
respondent made a payment of $18 000 each year for the four

years from 1961 through 1964 to Seligman & Latz, Inc., as a

special " line" or " co- " payment for newspaper advertisements

placed by Seligman & Latz, Inc., which did not feature respon-

dent' s products , but which did include a small " line" in the ad-
vertisements which mentioned respondent' s products by name.
(See attachments 39-41.) No other customers were paid , offered
or in fact received such payments or allowances from respondent
although contemporaneously purchasing from respondent pro-

ducts of like grade and quality as those purchased from respondent
by Seligman & Latz , Inc. (Stipulation, Para. 5C.

XIII. COMPETITIOK BETWEEN FAVORED AKD NONFAVORED BEA1;TY

SALO"S PURCHASING FROM RESPONDE"T

32. In many trading areas during the five-year period from
1960 to 1964 , beauty salons purchasing products from respondent
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and receiving payments for newspaper advertising from respon-
dent, as aforesaid , were and are in substantial competition with
other beauty salons who were contemporaneously purchased
identical products from respondent, but not receiving any adver-
tising allowances or payments from respondent and who were
not , in fact, offered such advertising payments or allowances by
respondent on proportionally equal terms , or on any terms. Also
in many trading areas, beauty salons that were and are in sub-
stantial competition with each other and which did receive adver-
tising payments or allowances from respondent, did not receive
and were not in fact offered , such payments or allowances by res-
pondent on proportionally equal terms to those referred to above

although they contemporaneously purchased identical products

from respondent. Beauty salon customers of respondent receiving
such payments or allowances and beauty salon customers of res-
pondent not receiving such payments or allowances , or not receiv-
ing such payments or allowances on proportionally equal terms
were and are in substantial competition with each other in their
handling of products purchased from respondent. (Stipulation
Para. 7.

XIV. COMPETITION BETWEEN FAVORED BEAUTY SALON CGSTOMERS
PURCHASING FROM RESPONDE"T A"D BEAUTY SALO"S PURCHASING

FROM BEAUTY SUPPLY DEALERS

33. The most substantial part of respondent's total sales to the
beauty trade during the period 1960 through 1964 was to beauty
supply dealers who purchased respondent's products contempora-
neously with purchases of identical products by those beauty sa-
Jons who purchased directly from respondent. These beauty sup-
ply dealers resell respondent's products to almost all beauty sa-
lons in the United States , and such beauty salons would thereby
be purchasing respondent's products contemporaneously with

purchases of identical products by beauty salons purchasing di-
rectly from respondent. During the period 1960 through 1964,
many of the beauty salons purchasing respondent's products from
beauty supply dealers were and are in substantial competition

with beauty salons purchasing identical products directly .from
respondent. Furthermore, many of the beauty salons purchasing
respondent' s products from beauty supply dealers were and are in
substantial competition with beauty salons purchasing iden-
tical products directly from respondent and receiving advertising
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payments or allowances from respondent. Beauty salons purchas-
ing respondent's products from beauty supply dealers were and
are in subtsantial competition in their handling of respondent'

products with beauty salons purchasing identical products directly
from respondent and receiving such payments or allowances, as
aforesaid. (Stipulation , Para. 9A. ) Respondent does not , and has
never , paid , offered to pay, or otherwise made available to beauty
supply dealers any payments or allowances for newspaper adver-
tising. Furthermore , respondent does not, and has never , paid , of-
fered to pay, or otherwise made available , on terms proportion-
ally equal to those referred to hereinbefore , any payments or al-
lowances for newspaper advertising to beauty salons purchasing
respondent' s products from said beauty supply dealers. (Stipula-
tion , Para. 9B.)

xv. BEAUTY SALONS AND THEIR FEES

34. Respondent's products purchased by beauty salons , includ-
ing the beauty salons purchasing respondent's products from
beauty supply dealers, are purchased for incorporation into
hair care treatments administered by beauty operators, or
beauticians, to customers of said beauty salons. Said hair care
treatments are provided on the premises of such beauty salons.
The bils rendered by the beauty salons to their customers specify
a unitary charge for the hair care treatments rendered , without
itemizing charges for the separate product and labor components;
but such charges are ordinarily intended by the beauty salons to
cover their costs for all such components , as well as some portion
of their total operational costs and some amount of profit. (Stipu-
lation , Para. 11.)

XVI. BEAUTY SALON PFRSONNEL

35. Respondent's products which are distributed through the
beauty trade are applied to the hair of consumers on the premises
of beauty salons by employees who are either beauticians or hair
colorists. Beauticians are ordinarily trained in a beauty schoo! or
with the equivalent of a beauty school education in a vocational

high school. The fifty States of the L'nited States , the District of
Columbia and Puerto Rico , have minimum requirements ranging
from 1 000 to 2 500 hours in beauty schools , or two years in a vo-
cational high school , to become eligible for a license to practice as
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a beautician. Several of the states permit apprenticeship training
rather than in-school training, requiring the same or a greater
number of hours of training. Little formal education is required
to become a licensed beauty operator or beautician. An eighth
grade education complies with the requirements established by
many of the states, some states requiring no forma! education
whatsoever. (Stipulation , Paras. 21B , 21C; Attachmcnt No. 106.

36. Only 50 to 100 hours of the above-described schooling of
operators is devoted to hair coloring, the major emphasis bcing
placed on hair styling. Much of the hair coloring instruction in-
volves the practical application of hair coloring on live models.

(Stipulation, Para. 21C. ) WhiJe beauticians who then intend to
specialize in hair coloring may attend further classcs offered by
leading manufacturers of hair coloring products , for a period of

two weeks, or two months at the ratc of one day or evening a

week, upon the completion of which they wil receive a specializa-
tion certificate from the manufacturer, there is no requirement
that beauticians using respondent's products have any such spe-

cial training. (Stipulation , Para. 21D. ) A beauty salon may have
one or two such "specialists " to advise as to hair coloring in the
salon. Larger salons may employ more. (Stipulation , Para. 21E.

XVII. BEAUTY SALONS AND HAIR COLORING

37. Customers of beauty salons often specify the brand of hair
coloring product that is used on their hair in the beauty salon.
While beauticians may suggest a particular shade for the custom-
ers , many customers also specify the color or shade they desire.
(Stipulation , Para. 21E.

38. Charges by beauty salons for treatments incorporating var-
ious of respondent's products are as low as 33.50 and as high as
$50. While the cost of respondent's products to be applied is not
as a general rule , the determinative factor in the amount charged
by the beauty salon , such charges may be varied to cover additional
product costs and services where the customers have long hair, or
desire a color that requires blending of two or more of the stan-
dard coloring mixtures, particularly in the case of the lower-
priced treatments. (Stipulation , Para. 19A. ) Hair coloring treat-
ments intended to produce highly specialized or stylized effects
may cost customers considerably more than the lower-priced
treatments. (Stipulation , Para. 19A.

39. The procedures and mechanics of applying respondent'

products are the same whether they are applied by beauticians or
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colorists in beauty salons, or by consumers at home. (Attach-
ments lOlA- , 6C , 103A- , 104. ) While hair colorists have a dex-
terity and skil in applying hair care products (Stipulation , Para.
21B. ), respondent's products , whether applied by colorists in sa-
lons or by consumers themselves , have the overriding characteris-
tic, as respondent itself insists , of ease and simplicity of use. (At-
tachments 6C , 102 , 103A- , 107-113.

40. Special color effects and stylings , such as "Picture Fram-
ing,

" "

Tortoise Shel1ing,
" 'IWinging,

" "

Jewel Toning," require

extra effort and time to tint the various parts or strands of the
hair different colors, and some judgment to achieve a harmonious
result. The manner in which the customer s hair is currently

being styled may also be a consideration. (Stipulation , Para 21E.
In tinting various parts or strands of the hair , however , applica-
tion techniques in getting the color on the hair do not vary. (At-
tachments lOlA-

41. Although many of respondents s products used in beauty

salons are applied by colorists , some of respondent's products are
applied in beauty salons by beauticians who are not ski1Jed color-
ists. Respondent's shampoos , conditioners , rinses ("Come Alive
Gray

), 

and semipermanent colorings ("Loving Care

" "

Silk &
Silver " and "Sparkling Color ), do require very little skill and
experience. (Stipulation , Para. 21F. ) These products which re-
quire little skil and experience for application are some of the
products concerned in advertising by beauty salon chains for

which respondent has made payments not offered, accorded, or

made available to competing beauty salons or not offered , ac-

corded , or made available to said competing beauty salons on pro-
portionally equal terms. (Attachments 10-38; Stipulation , Para.
19A.

XVII. FAVORED BEAUTY SALONS' ADVERTISIKG OF RESPO:-DEKT
PRODUCTS

42. Attachments to the stipulation of facts, numbers 10

through 38 , are representative samples of the newspaper adver-
tisements for which payments or allowances were made by res-
pondent to favored beauty salons. These attachments vividly dem-
onstrate that the particular Clairol product or products involved
are always featured prominently in such advertisements. Said ad-
vertisements indicate that the Clairol product or products being
advertised are of equal importance in the advertisement to the
concomitant application or treatment with the product, or co1Jat-



CLAIROL INC. 1027

1009 Initial Decision

eral services advertised with the hair coloring, such as a shampoo
and set. The gravamen of said representative advertisements is
not at all that consumers should get a hair coJoring application or
treatment , but that they should get a " Clairol" product applica-

tion or treatment. (Attachments 10-38.
43. For instance , Attachment 10 advises consumers "no matter

what the natural color of your hair , let us WASH A WAY
CREEPING GRAY with CLAIROL LOVING CARE now in
ELEVEN glowing shades , ranging from the sheer delicacy of
PALE SHINING BLONDE TO NEW, YOUNG 'NATURAL
BLACK' and all this week. . . to introduce you to Loving Care
less prominently featured in the advertisement is the fact that

the price of the Loving Care application includes a free shampoo
and set. The primary purpose of this advertisement is clearly to
introduce consumers to respondent's product Loving Care. Simi-
Jarly, Attachment 14 advises: "YOUR- HAIR SHOULD BE HANDLED
WITH TENDER LOVING CARE by CLAIROL " the free shampoo and set
are less .prominently featured. It is respondent's product as a
product, rather than its application , that is the dominant part of
said Loving Care advertisements , occupying the greater space and
given the most prominent treatment.

44. Attachment 12 is also i1ustrative; the pitch of the adver-
tisement is to the product rather than the application:

Color me young with wonderful CLAIROL LOVING CARE. 

. . 

Light a

bright and fantastic glow in your hair naturally with tender. 

. . 

Loving
Care ! Gently brighten away greying years, 

. , 

let your true color shine

with the subtle help of Miss Clairol' s fountain of youth. There s a shade

deftly created to light the sleekest coif or the swirliest bob with a new and
lovely briliance. Let us take away the dingy cloud of grey with Loving Care.
Clairol Loving Care with shampoo and set only $5 

. . . 

for this week only.

45. Representative advertisements by beauty salon chains of

respondent' s other products , for which advertisements respondent
has made payments to favored customers, establish that such
products are also advertised with emphasis on the product itself.
For instance, respondent' s product , Miss Clairol , has in represent-
ative advertisements by said beauty salon chains been advertised

to consumers as:

. . . 

Your head start on fashion
GLORIOUS MISS CLAIROL

COLOR FOR NEW
HAIR BEAUTY

Coming in clear and bright. dazzling Miss Clairol. The color
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miracle that brightens your hair, the beautiful way to color grey, give
hair a youthful glow , a fabuJous new look. (Attachment 20)

2. ONE TOUCH OF COLOR FROM MISS CLAIROL
A SPECIAL MID-SIDIMER PRICE FOR A FAMOUS MISS
CLAIROL HAIR COLOR BATH. A )!ISS CLAIROL
TOUCH UP BRIKGS A NEW A D LOVELY LOOK TO YOUR
HAIR , COVERS DRABKESS FROM CREY OR TOO MUCH
SUN. IF YOU'VE THOUGHT OF TRYIKG A COLOR
THIS IS THE TDIE. ONE- COLOR SPECIAL $6.50.
(Attachment 17.

46. Respondent's hair color lotions , in representative advertise-
ments by beauty salon chains , are advertised as:

. . NEW CLAIROL HAIR COLOR LOTIONS. . . .
. . . FOR EVERY WO)IAN WHO EVER DREAMED OF HAVING

LOVELY HAIR COLOR. . . .
Not permanent tints-these exciting Hair Color Lotions penetrate just
enough to shine natural1y, beautifully and last through a month of
shampoos. If you hate that gray, let us wash it away with CLAIROL
LOVING CARE! If you ever wished your gray hair would gleam like
purest silver, we ll bring out all its lovely potential with CLAIROL
SILK & SILVER. If mousey (non-gray) hair has you in the doldrums

ll give it an exciting color " pick-me- " with CLAIROL SP ARK-
LING COLOR. Even if you ve never tried hair coloring, try it now!

You l1 love it. HAIR COLOR LOTION TREATMENTS, 3.50 . . . .
(Attachment 21.)

47. It is clear that respondent's products constitute the great-
est attraction in the advertisements and that the primary purpose
of said advertisements is to sell consumers on the availability of
respondent' s products at the beauty salons.

XIX. RESPONDENT S GENERAL ADVERTISI:-G TO CONSUMERS

48. Respondent does substantial advertising of its products in
national magazines such as Ladies Home Journal , McCall' , and
Good Housekeeping, magazines directed primarily to women. Res-
pondent also advertises in other magazines of general pubJic circu-
lation , such as Life. (Stipulation, Para. 16. ) The advertising of
respondent's products through national magazines is designed to
stimulate drug trade sales of its products by "prese11ng" women
on hair coloring which wil be purchased through the drug trade
as well as influence the choice of products selected by patrons in
beauty salons. (Stipulation , Para. 20; Attachment 102 , p. 5; Stip-
ulation , Para 21E (4) ; Attachments 93A- , 96A- ) Indeed , the
market for respondent' s products is so extensive that according to
respondent consumers purchasing respondent' s products through
the drug trade do so 10-12 times per year, spend an average of
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$40 per year on hair coloring products alone , and are ready and
wiling to buy a hu", of related items. (Attachment 102

, p. 5.

49. Respondent's product

, "

Condition " is advertised in na-
tional magazines as "easy and quick to use " and available at
beauty salons and cosmetic counters. (Exhibit 93A- ) Respon-
dent' s product

, "

Born Blonde " is similarly advertised as "sur-
prisingly easy to use " neither containing nor requiring peroxide
just poured on " also " (TJhere s no sectioning, and the color
takes ' quickly. " (Exhibit 95.

) "

Lady Clairol" is advertised as "
breeze

" "

(sJo quick and easy. (Exhibit 94.

) "

Come Alive
Gray" is advertised as "Clairol's Kew Miracle Rinse

" "

(tJakes
just minutes to rinse in glowing gray color " and is available

(aJt cosmetic counters and beauty salons." (Attachment 96A-
B.) The advertising slogan for Loving Care is: "Hate That
Gray'? Wash It Away!" Consumers are advised that the product
comes in ten shades and that they need only choose the tone most
like their own. (Attachment 97 A-E.) "Miss Clairol Hair Color
Bath" is advertised as "Quick and Easy," and" (tJ akes only min-
utes. " Consumers are encouraged by "the fresh , young, even color
you get eveTY time with Miss Clairo1." (Attachment 98A-

xx. APPLICATION OF RESPONDENT S PRODUCTS BY CONSUMERS

50. Products packaged by respondent to be distributed through
the drug trade for home application contain instructions setting
forth the procedures to be followed in such applications.

51. For instance, the leaflet packaged with ClairoJ Creme
Toner (Salon Formula Oil Shampoo Tint) has the preliminary
patch or skin test for hypersensitivity recommended by respon-
dent, a Color Strand test to predetermine the final color which
wil result, a check list of " s and Don " to be followed prior
to application , mixing directions , detailed instructions for first
application and for retouch applications , both for lighter and dar-
ker shades. In addition, respondent's leaflet contains a Color
Selector and Lightening Guide for the purpose of harmonizing
the necessary lightening of the hair with the Creme Toner color
selected. Respondent's other preparations have similar accompa-
nying instructions.

XXI. BEAUTY TRADE DISCRIMINAT!ON BETWEEN FAVORED AND NON-
FAVORED COMPETING BEAUTY SALONS

52. We must now determine whether respondent's acts in
granting advertising allowances to some of its direct-purchasing
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beauty salon customers during the period of 1960 to 1964 , while
not making such advertising a1lowances available on proportion-
a1ly equal terms to competing beauty salon customers constitutes a
violation of Section 2 (d) of the Clayton Act.

53. Counsel for the respondent contends that although respon-

dent' s favored and nonfavored beauty salons operating in the
same geographical and market area are in general competition

with each other , they do not compete with each other in the dis-
tribution of respondent's products. This rather surprising result
occurs, according to respondent, because the hair dye prepara-
tions which the competing beauty salons have purchased from
respondent are " . . . used up and decharacterized by the salon as a
necessary part of the personal service salons perform. . . ." Res-
pondent further contends that such products having been "used
up and decharacterized by the beauty salon" are not sold by the

beauty salon to its customers but rather a hair dyeing service is
sold. Respondent contends that " respondent' s products cease to
exist in the hands of the salon , and become incapable of being
further redistributed. " Relying upon such contentions , respondent
avers that " The sine qua non of a Section 2 (d) violation is miss-

ing.
54. To the contrary, counsel supporting the complaint contends

that the advertising a1lowances furnished by respondent to its fa-
vored beauty salon customers were furnished"

. . 

in connection

with the processiong, handling, sale , or offering for sale. . . " of
such products and that the favored and nonfavored customers

have been " . . . competing in the distribution. . ." of such products
with the clear result that respondent has violated Section 2 (a)
of the Clayton Act as a1leged.

55. A reexamination of Section 2(d) of the Clayton Act reveals
that in order to constitute a violation of that Act , the advertising
services furnished to respondent's favored customers must have

been furnished" . . . in connection with the processing handling,
sale , or offering for sale" of respondent' s products. It is important
to observe that the statutory words "processing, handling, sale , or
offering for sale " are stated disjunctively with the logical effect
that the statute covers any factual situation embraced in the
meaning of anyone of the four concepts or meanings included
therein. We find that none of the words-processing, handling,
sale , or offering for sale-are defined by the Clayton Act itself
and , with the sole exception of "processing" defined by the Supre-
me Court in the context of Section 2 (e) of the Clayton Act in
Corn Products Refining Company v. Federal Trade Commission
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324 U.S. 726, 744 (1945), none of those words in the context of
Section 2 (d) of the Clayton Act has ever been expressly defined

by the Commission or the courts.
56. In interpreting such statutory words we are aided by two

guiding principles. First, the words employed in the statute
should be read in " . . . their normal and customary meaning,
Schwegman Bros. v. CalveTt Corpomtion 341 U.S. 384, 388

(1951). Second , in interpreting a statute such as the Clayton Act,
a result should be sought which is compatible with the legislative
history, economic realities and fundamental purpose of that law
Federal Trade Commission v. Sun Oil Company, 371 U. S. 505,

516 518 (1963).
57. "Processing, " as defined in the C01' n Products case

, " . . 

a mode of treatment of materials to be transformed or reduced to
a different state or thing, supTa. This definition very clearly re-
sembles the definition of "process " in Black's Law Dictionary and
Webster s Dictionary.

58. "Handling" is defined in Black's Law Dictionary (4th edi-
tion , 1951) as meaning " . . . to control , direct, to deal with , to act
upon , to perform some function with regard to or to have passed
through one s hands , to buy and seJl or to deal or trade in . . .
Webster s New international Dictionary (3rd edition, 1963) de-

fines "handling" as " 1. b. process by which something is handled
especiaJly in a commercial transaction, (The problem was not the
sale but the handling of the merchandise.

). . . .

59. "Sale " or "offering for sale," is defined in the Uniform
Sales Act in Section 1 (2) as " . . . an agreement whereby the
seJler transfers property and goods to the buyer for a considera-
tion caJled the price." ;l1any similar authoritative definitions
might be cited.

60. From what we believe to be the "normal and customary
meaning" of the _word "sale " a sale is a transaction which con-

tains the foJlowing elements, a. competent parties; b. mutual as-

sent; c. property in which title is transferred; and d. considera-

tion , generaJly in the form of money paid.
61. The facts in our present case meet aJl the requirements of a

sale. There are competent parties , mutual consent, money is paid
and title to property in the form of hair dye or similar prepara-
tion is transferred from a beauty salon to a customer. Although a
unitary fee is paid for the application of the hair dye , and al-
though the larger part of that fee is for the service rendered , nev-
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ertheJess a part of the fee is unquestionably paid in consideration
of the material or dye furnished. That part of the fee constitutes
consideration for the sale of respondent' s hair dye preparation.

62. The mere fact that the products in question have been, as

respondent contends

, "

decharacterized" in the process of their ap-
plication by the beauty salon technician , does not change the sim-
ple truth that a part of the fee paid by the customer was paid for
respondent' s product. For example , in Frontier Asthma Co. , Inc.
43 F. C. 117 , 127 (1946), the Commission summarily rejected an
argument by physicians that they were engaged only in the prac-
tice of medicine and had nothing to do with the sale of certain
asthma preparations. Similarly, in Sidney J. Mueller t/a Mueller

Hair Eo'perts , F. C. 586, 594 (1952), a(f' 262 F. 2d 443,

447-448 (5th Cir. 1958), the Commission and the Court of Ap-
peals for the Fifth Circuit rejected respondent's argument that
he was only engaged in rendering a service of treatments for
baldness , and was not engaged in the sale of any cosmetics or the
other preparations used in administering such treatments.

63. We are convinced that respondent's favored beauty salon

customers do in fact as well as in law sell respondent' s products to
their customers in the course of administering various hair care

and coloring treat.ments , and that respondent' s acts of discrimina-
tion between its beauty salon customers constitute violations

of Section 2 (d) of the Clayton Act , as amended.

XXII. BEAUTY TRADE-DISCRIMINATION BETWEEN NONFAVORED
WHOLESALERS WHOSE NO FA VORED BEAUTY SALON CUSTOMERS

COMPETE WITH FAVORED BEAUTY SALON CUSTOMERS

64. As one of the alleged beauty trade discriminations , we must
next determine whether respondent' s acts in granting advertising
allowances to some direct-purchasing beauty salons while failing
to make such allowances available to wholesalers whose beauty
salon customers compete with the favored beauty salons, in the
sale of respondent's products, constitute a violation of Section

2 (d) of the Clayton Act.
65. Since we have determined in the preceding section of this

opinion that beauty salons in the same market area not only com-
pete with each other in generaJ , but compete with each other in
the sale of respondent's products, we need here only determine

whether respondent' s favored beauty salon customers and its
unfavored wholesale customers doing business in the same mar-
ket area are "competing in the distribution" of respondent's prod-
ucts within the meaning of Section 2 (d) of the Clayton Act.
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66. The word "distribution" as used in Section 2 (d) is a rela-
tively simple word which Webster s New International Dictio-
nary (2nd edition) defines as " 1. act of distributing; apportion-
ment among several or many; . . . 8. econ. a. physical conveyance
of commodities from producers to consumers; . . ." We believe
that the word distribution was clearly intended in Section 2 (d) of
the Act to include aU the channels of commerce by which prod-
ucts travel from a manufacturer to the ultimate consumer. The
Commission s recent decision in Fred Meller, Inc. 1963 Trade

Reg. Rep. , \116,368 at 21 214- 216 (F. C. Dkt. 7492, March
, 1963) (63 F. C. 1 , 42 , 43), and the district court's opinion in

Krug v. Internf1tionf1l Tel. Tel. Corp. 142 F. Supp. 230 , 236

(D. J. 1956), supports such a practical and realistic construc-
tion of Section 2 (d) of the Clayton Act. In the Meller case, the
Commission stated that:

. . . we see nothing in the words of that provision Clayton Act 2(d),
as amended) to support the proposition that wholesalers whose retailer-cus-
tomers CDmpete with direct-buying "chains" are not entitled to a fair share of
the promotional allowances received by the latter. As noted , Section 2(d) de-

clares that such allowances are unJawful unless they are made availab1e , on
proportionaJJy equal terms, to "all other customers competing in the distribu
tion of such products. " These wholesalers, like respondents themselves , buy
directly from the discriminating suppliers and are , therefore , unquestionably
customers" of those discriminators. And we think that, insofar as those

wholesalers resell to retailers who , in turn , resell to consumers in competition
with respondents , the \vholesalers are competing with respondents in the "dis-
tribution" of the goods in question. It is true , of course , that only the retail-
er-customers of these two wholesalers compete with respondents in the direct
resa1e of the goods to consumers. But the statutes' speaks of competition in the
distribution" of the products , not merely of competition in their " resale

These wholesalers, through their numerous retailer-customers , are sceking
exactly the same consumer dollars that respondents are after. Every time 

independent retailer 10scs a sale to respondents, the wholesaler who supp1ied
that independent retailer suffers a loss of volume by just that much. And if
all of the jndependent retailers in Portland should close their doors, these

wholesalers would necessarily be finished in that market. Id. at 21 215.

67. Respondent's counsel contends , however, that the holding
of the Court of Appeals for the Ninth Circuit in the Tri-Vnlley
Pac1cing Associntion v. Fedeml Tmde Commission 329 F. 2d 694

702 (1964), and the conceptual essence of the Supreme Court'

determination in the Fedeml Tmde Commission v. Sun Oil Com-

pf1nll, 371 U.S. 505 (1963), rejects the theory of the Commission
in its Meyer decision. It is our opinion , however , that the facts in
the two cases cited are to different from the present case to jus-
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tify respondent's contention. Moreover , the logic in the Commis-
sion s statement and the obvious economic harm which the Com-
mission s decision seeks to prevent, commends it to us as the cor-
rect interpretation of Section 2 (d) of the Clayton Act. Accord-
ingly, we conclude that the discrimination between the nonfa-
vored wholesaler whose beauty salon customers compete with fa-
vored beauty salons constitute a violation of Section 2 (d) of the
Clayton Act.

XXIII. DRUG TRADE- pUSH MONEY" AND "DEMONSTRATOR
DISCRIMINATIONS

68. As we have seen from the findings as to the facts herein
respondent during the years 1961 and 1962 expended approxi-

mately $4 250 to the Gray Drug Stores, Inc. of Cleveland , Ohio
for the payment of "push money" in connection with the sale of
respondent' s Pure White Creme Developer and its shampoo prod-
ucts without making such payments available on proportionally
equal terms to its other customers who , contemporaneously with
Gray, purchased such products from respondent and who com-
pete with Gray in the distribution of such products including
those drug trade whosesale customers of respondent who sold res-
pondent' s products to purchasers who directly compete with
Gray in the retail sale of such products.

69. In view of our conclusions in sections XXI and XXII, it
seems only necessary here to point out that it is well settled that
push money" payments accorded to a favored customer as here-

inabove described constitutes a violation of Section 2 (d) of the

Clayton Act. In Exquisite Fm'm Bmssiere , Inc. 57 F. C. 1036
1053-1054 (1960 afi'd but modified on othe,' g1' ounds 301 F. 2d
499 (D. C. Clr. 1961), cert. denied 369 U.S. 888 (1962), the
statement was made, as follows:

The record discloses in this connection (push money J that respondent
transmitted a check to Rosenbaum , of Plainfield , New Jersey, by letter
dated July 19 , 1957 , advising that "This check represents the prize monies
due your Sales Personnel for the Exquisite Form P.M. Contest that was run
in your store for the period of 4/15 thru 6/8/7." Since this payment was
granted by respondent to or , at least

, "

for the benefit of" a customer for pro-
motional services furnished respondent, it clearly comes within the scope of
Section Zed). The record also reveals that this payment was not made availa-
ble on proportionally equal terms to other customers of respondent in the
Plainfield , New Jersey, area. This showing is suffcient to sustain the charge
in the complaint that respondent violated Section Zed) of the amended Clay-
ton Act.
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70. In addition to the push money payments, the record also
shows that during 1961 and 1962 respondent paid $1 500 to the
Gray Drug Stores , Inc. , to finance the cost of demonstrators em-
ployed by Gray in hair care clinics without making such pay-
ments available on proportiona11y equal terms to its other custom-

ers who compete with Gray in the distribution of respondent'

products including those drug trade wholesale customers of res-

pondent who sold respondent' s products to purchasers who di-
rectly compete with Gray in the retail sale of such products.

71. It lS _firmly established that a se11er who makes discrimina-
tory payments as compensation to a customer for demonstrator

services provided by the customer in connection with the sale or
offering for sale of the seller s products , and who does not make
such payments available on proportionally equal terms to its
other customers who, contemporaneously with the favored cus-

tomer , purchase the seller s products of like grade and quality
and who compete with the favored customer in the distribution
of such products, vioJates Section 2 (d) of the Clayton Act, as
amended. See Elizabeth Arden Sales Corp. v. Gus Ble,,, Co. , 150
F. 2d 988 , 990 (8th Cir. 1945), cert. denied 326 U.S. 773 (1945);
Elizabeth Anlen, Inc. v. 39 F. C 288, 298-302 (1944),
aff' 156 F. 2d 132 (2d Cir. 1946), cert. denied 331 U.S. 806

(1947) ; Exquisite Form Emssiere , Inc. v. 57 F. C. 1036,

1054 (1960), (f' d but modified on othe?' ,grounds 301 F. 2d 499

(D. C. Cir. 1961), ceTt. denied 369 U.S. 888 (1962).

XXIV. DRUG TRADE-PROMOTIONAL SERVICES

72. As we have previously observed , the respondent , commenc-
ing in the year 1964 , entered into formaJ sales promotional agree-
ments with certain selected chain drug stores and department
stores in the market areas of Baltimore , Philadelphia , and Wash-
ington , D.C. Under those agreements , l'espondent has paid sub-
stantial sums of money for promotional services performed by
those customers in connection with the sale of respondent's prod-
ucts. All the other drug retailers in the areas cited purchased
their requirements of respondent's products from wholesalers and
jobbers that purchased from respondent. Respondent has not
made its promotional allowances available on proportiona11y
equal terms , or on any terms , to either the wholesalers or to their
customers who do business in the market areas described and who
compete with respondent' s favored customers in the distribution
of respondent' s products of like grade and qualiy.
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73. Under the authority cited in section XXII , and for similar
reasons there stated , we must conclude that the respondent's acts
in granting the promotional alJowances as above described consti-
tute a violation of Section 2 Cd) of the Clayton Act.

xxv. SCOPE OF THE ORDER

74. Respondent's counsel contends that if the two major pro-
motional alJowance programs in issue herein are not adjudged to
be violations of the Clayton Act , that the Commission should not
subject respondent to a cease and desist order based merely on the
violations involving "push money" payments and Hdemonstrator
payments made to the Gray Drug Stores , Inc., in 1961 and 1962.
Counsel contends further that when respondent recognized that

such payments were unlawful, it voluntarily discontinued them
prior to the issuance of the complaint herein. In addition , respon-
dent' s counsel also contends that if any order to cease and desist
is issued against the respondent, it should be fashioned to the

type of conduct found to be unlawful.
75. In considering the scope of the Commission s order, it

should be remembered that the respondent has been found in this
proceeding to have violated Section 2 Cd) of the Clayton Act in
four different ways: through discriminatory payments for demon-
strators; through discriminatory payments of push money;
through discriminatory payments for promotional allowances; and

through discriminatory payments for newspaper advertisements.
It must also be remembered that respondent is one of the largest
concerns in the United States in volume of sales of hair coloring
products. Respondent's favored, direct-purchasing customers are
all large, independent beauty salons or very large beauty salon
chains. Two of these favored customers each operated more than
300 beauty salons. The payments granted to these favored beauty
chain customers are extremely substantial. The advertising which
respondent' s alJowances finance clearly benefited the favored cus-
tomer in his entire business , and enabled them to shift a large
part of their advertising cost to the respondent. On the other

hand , the nonfavored customer who can not secure such alJow-
ances consist of small independent beauty salons who must ex-
pend their own monies in order to secure such advertising.

76. L:nder alJ of the facts and circumstances herein found to
exist, we believe that the public intcrest requires that the Com-
mission should issue a cease and desist order prohibiting future vi-
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olations of Section 2(d) through disproportional payments of any
nature whatsoever.

XXVl. THE ORDER

It is ordered That respondent , Clairol Incorporated , its offcers
agents, representatives and employees , directly or indirectly,
through any corporate or other device, in or in connection with

the offering for sale , sale , or distribution of its products in com-
merce, as "commerce !! is defined in the Clayton Act, as amended
do forthwith cease and desist from:

Paying, or contracting for the payment of promotional or
advertising allowances , or anything of value, to or for the

benefit of any customer as compensation or in consideration
for any services or facilities furnished by or through such
customer in connection with the processing, handling, sale
or offering for sale of respondent's products , including the

incorporation of said products in beauty or hair care treat-
ments , unless such compensation or consideration is offered
or otherwise made available, on proportionaJly equal terms

to aJl other customers competing in the distribution of res-
pondent' s products , including aJl other customers who reseJl
respondent' s products to purchasers who compete in the dis-
tribution of said products with those customers receiving
such compensation or consideration , or who compete in the
incorporation of said products in beauty or hair care treat-
ments with those customers receiving such compensation or

consideration.

OPINION OF THE COMMISSION

JU!\E24 1966

By MACINTYRE Commissiorwr:

Clairol Incorporated, a whoJly owned subsidiary of the Bristol
:vyers Company and a leading distributor in the United States of
hair coloring products , is charged with violating Section 2 (d) of
the Clayton Act, as amended , in connection with the sale of its
hair coloring preparations. The hearing examiner found that res-
pondent had violated the Act in its sales of these products both to
the beauty trade and to the drug trade. The proceeding is now be-
fore us on Clairol's appeal from the initial decision.

Because of commendable cooperation between counsel and the
hearing examiner, the record before us is confined to the facts
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stipulated by the parties and a number of documents attached to
the stipulation. As a result, this proceeding, which might well
have turned into a "big" case , is characterized by a concise record
and the resolution of Clairol's appeal does not hinge on a debate
about the facts documented by the record , but , rather, the legal
conclusions which may properly be drawn therefrom, namely,

whether the respondent's promotional payments are within the
remedial scope of the statute.

The three questions presented to the Commission on Clairol'
appeal are the following:

1. Are beauty salons , when in the course of rendering hair col-
oring services to their patrons they utilze respondent's products
engaged " in the distribution of" such articles within the meaning
of Section 2 (d) of the Robinson-Patman Act?

2. Must the supplier who accords promotional allowances to

his retail customers make them available on proportionally equal
terms to wholesalers who resell to retailers that compete with the
supplier s retailer customers?

3. Is the scope of the order proposed in the initial decision too
broad?

Of the issues raised by respondent's appeal , the first , present-
ing the question of whether beauty salons are engaged in the dis-
tribution of products within the meaning of Section 2 (d) of the
Robinson-Patman Act , is a question of first impression. We will
turn first to this novel and interesting issue , which is obviously of
considerable importance to the beauty trade and its suppliers.

In view of the examiner s careful and detailed findings on the

subject, only a general outline of the circumstances involved in
respondent' s sales to the beauty trade is necessary as an introduc-
tion to the consideration of whether these advertising payments
come within the scope of the statute. As the examiner found , in

the period 1960 through 1964 respondent made substantial pay-
ments for newspaper advertising to some, but not all, of its
beauty salon customers who contemporaneously purchased prod-

ucts of like grade and quality from the respondent. These pay-
ments for cooperative advertising, as the record discloses , were
substantial , ranging in the years 1962 to 1963 from eight hundred
to two hundred thousand dollars in the case of certain beauty
salon chains. The magnitude of such discounts in relation to
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the purchases made in the case of certain of these customers in
this period is set forth in the margin.'

The examiner found that certain beauty salon customers of
Clairol who received such payments or aJlowances and other
beauty salon customers, purchasing- from the respondent, to
whom such payments were not offered on proportionaJly equal
terms , were and are in substantial competition with each other in
the handling of products purchased from respondent. Clairol con-
tends strenuously, however , that beauty salons neither reseJl Clai-
rol' s hair coloring products nor distribute such products within
the meaning of Section 2 (d) of the Clayton Act, as amended.
Basic to Clairol's position is the contention that hair coloring

products utiized by the beauty salons in treatments of their cus-
tomers are for the salon s own use and not for resale as such. Res-
pondent' s counsel contends that beauty salons use the product
themselves in the course of hair coloring treatments and there-

fore cannot be in competition with each other in the distribution
of such commodities. ' It is further Clairol's position that what
the customer buys is not the hair coloring product but, rather, a
hair dyeing service. In short, it is respondent's contention that
Clairol' s hair coloring products cease to exist in the hands of the
salon and therefore become incapable of being further redistri-
buted. Clairol does concede , however, that beauty salons do com-
pete in the sale of hair coloring- services.

The findings in the initial decision show that respondent'
products distributed through beauty salons are applied to the hair
of consumers on the premises of the salons by empJoyees who are

196! 1969
Purcha8es and Allowances Name and Address P1trchaBfJ8 and AUowance8

000 000 Abrnharn Strauss 000 500
Brooklyn, New York

10, 000 SOD Charles of the Ritz 000 000
New York , New York

000 000 Michael Kazan 000 000
New York , New York

000 000 Maxim Kunin 000 000
New York , New York

000 500 Martin 000 000
Brooklyn, New YOrk

100,000 10, 000 The Glcrnhy Co. Inc. 100 000 100, 000
(Salon Service , 1m:.

New York . New York
200 000 200 000 Seligman Latz Inc. 200 000 200,000

New York , New York
(StijJu1ation, para. 5A.

2 See :pp. 4 and 5 of the oral argument.
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either beauticians or hair colorists. " The examiner further finds
that customers of beauty salons often specify the brand of hair

coloring product which is used on their hair and that while a

beautician may suggest a particular shade for the customer , many
customers also specify the color or shade they desire.

The charges for the treatments incorporating hair coloring by

a beauty salon , which are unitary charges for services and hair
coloring products , may vary from $3.50 to a high of $50. The cost
of respondent's products to be applied is not, as a general rule
the determinative factor in the amount charged by the salon but
such charges may be varied to cover additional product costs and
services in those cases where the customer has particular hair
problems or desires more elaborate services.

The procedures for applying respondent's products, as the ex-
aminer found , are the same whether applied at home or by the
beautician or colorist in the salon. The examiner further found
that respondent's products , whether applied by the colorist in the
salon or by consumers themselves , have the overriding character-
istic , as respondent itself insists, of ease and simplicity of use.
The record further shows , as the examiner found, that although
many of respondent' s products used in beauty salons are applied
by colorists , some of respondent' s products are applied in beauty
salons by beauticians who do not have special skills as colorists.
Certain of respondent's products requiring little skil and experi-
ence for their application, according to the examiner s finding,

are among the products included in the advertising by beauty
salon chains for which respondent has made the payments chal-
lenged in this proceeding.

The foregoing, then , is the setting in which respondent' s prod-
ucts are distributed to consumers in the beauty salons. The deter-
mination which must be made is whether such distribution is
within the scope of that term as it is set forth in Section 2 (d) of
the Clayton Act, as amended. That decision cannot be made solely
on the basis of the procedures followed in the salons. Also perti-
nent to such a determination is the relationship of the beauty

salon customers to Clairol, the nature of the advertising for
which cooperative payments were made and, finally, the objec-

tives which both Clairol and the cooperating beauty salons hope
to achieve through such advertising.

Scrutiny of certain of the cooperative advertising under consid-

J The quaJifications for beauticians and hair colorists arc set forth in Findings 35 and 36

of the initial decision.
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eration in this proceeding makes it clear that it was designed to
sel1 Clairol hair coloring products. Representative of cooperative
advertising by Clairol's beauty salon customers, and for which
respondent made payments , is the fol1owing, run by Abraham &
Strauss of New York City, which states in pertinent part:

your head start on fashion
GLORIOUS MISS CLAIROL

COLOR FOR NEW
HAIR BEAUTY

Coming in clear and bright. . . dazzling MisS' ClairoJ. The color
miracle that brightens your hair , the beautiful way to color grey, give
hair a youthful glow, a fabu10us new look. (Attachment 20.

Another representative advertisement makes the fol1owing ap-
peal:

ONE TOUCH OF COLOR FROM MISS CLAlROL
A SPECIAL MID-SUMMER PRICE FOR A FAMOUS MISS
CLAIROL HAIR COLOR BATH. A 'Inss CLAIROL TOl'CH UP
BRINGS A XEW AND LOVELY LOOK TO YOUR HAIR , COVERS
DRABNESS FROM GREY OR TOO MUCH SUN. IF YOU'
THOUGHT OF TRYING A COLOR . THIS IS THE TIME. ONE-
COLOR SPECIAL $6.50. (Attachment 17.

Clearly, it is the purpose of these advertisements to sel1 Clairol to
the prospective consumer. As the examiner aptly stated , the pitch
of such advertisements is directed to the product rather than to

the application.

The correspondence between Clairol and certain of its beauty
salon customers further supports the finding that the purpose of

the advertising is to enable the particular beauty salon to sel1
Clairol products. The correspondence makes it clear that this is
the understanding of both the cooperating beauty salons and Clai-
ro1. For example, by letter of October 23 , 1962, the advertising
and publicity director of Charles of the Ritz, writing to Clairol
states:
4 Certain advertisements do make a reference to the 

skiJ and artistry of the salon s hair
colorist. For example, a cooperative advertising with Charles of the Ritz states in pertinent
part:

CLAlROL MAKES BLONDES TO ORDER.
. . . airled and abetted by our Mr. Gerald. Be your own blem1 of blonde. . . 01' almost any

other hail' color in the spectrum. . . with a custom bJend shade of Miss ,Clairo!. Mr.
Gerald , master hail' caIOl'jst , wiJ lovingly create a very pal'licul..r shade to suit your per.
sonality 01' change it! For a most exciting fashion malTia e of Clairol hair color and
Charles of the Ritz gtyling, You must meet Mr. Gerald . Consultations are complimentary

. :' (Attachment 34,

RO' e the advertisement dues recognize the expertise of the hairstylist, but equaJly pro-
minent is the appeal to the customer to gO to the salon and ask fo ' CJai1'ol. In other words
while the advertisement does give l'ecog-nition to the skiJ aml artistry of the hair COIOl'ist,
the advertisement is expressly concerned with selling respondent' s product to the consumer.
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How astray the best laid plans do get, for it was' last Spring that I most
sincerely intended to meet with you and discuss a cooperative advertising
program.

Now I real1y mean it, particular1y in the light of the fact that we have
employed a most marvelous hair colorist in our Chicago salon. . . . and we feel
he can make many new friends fOT both Clairol and oUTselves given some ad-
veTtising exposure. (Emphasis supplied.

Here, clearly, the salon recognizes it is the purpose of the adver-
tisements to sell Clairol cooperatively by a joint appeal to the de-
sirabilty of the product and the virtues of the particular hair

styling colorist.
This is also documented by correspondence from Clairol to cer-

tain beauty salon customers , indicating that in the particular case
the amount of cooperative advertising money to be paid was to be
determined on the basis of the amount of the product purchased.
In some cases it was based on a percentage of annual sales. If
Clairol advises its customers that advertising monies to be made
available are a function of the purchases made by the customers
on an annual or some other basis , it is clear Clairol did not intend
to merely get general advertising exposure but that it expected

the particular salon receiving advertising monies to sell respon-
dent' s hair coloring preparations to its customers in the course of
hair coloring treatments. In short, it is clear Clairol intended that
beauty salon operators , aided by these advertisements , sell or dis-
tribute its hair coloring products to the consumer.

This is further documented by the fact that respondent insists
that Clairol's message be prominently featured in any cooperative
advertising. For example , one beauty salon customer was advised
by Clairol :

As I told you "\ve require the Clairol name appear prominently in the cap-
tion and that we .wil want to see a proof of the ad prior to insertion. . . .
(Attachment 66.

The conclusion that the advertisements are designed to induce

customers to ask for , and pay for , Clairol products in the salons
must also be drawn from the copy requirements for Clairol adver-
tising. For example, respondent insists that the name Clairol
must appear in the headline of every ad , that it must be carried in
a size and weight of type at least equal to the rest of the headline
and that Clairol ads m\lst feature a salon service with a Clairol
product and that it must be clearly an ad which sells the service
incorporating respondent's product, explaining what it is , and of-

For example , see Attachment 65 and Attachment 70.
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fering promise of beauty results. Mere mention of the Clairol ser-
vice is not suffcient.' If a permanent wave special is included in
the advertisement , respondent required that it must be a subordi-
nate offer and occupy no more than 25 percent of the ClairoJ ad
space and , further, that prices for Clairol services offered in the
advertisements are not to be made to appear at a price disadvan-
tage as compared to other services listed in the ad. Thus, the
price of the permanent wave special may not be lower than that
for a Clairol coloring service listed.

On the basis of these facts , the determination must be made
whether Clairol's payments for the newspaper advertising of the
type outlned above come within the scope of Section 2 (d) of the
Clayton Act, as amended. Essential1y, Section 2 (d) provides that
it shal1 be unlawful for a sel1er to make payments in consideration
for services or facilties furnished by or through a customer in
connection with the processing, handling, sale or offering for sale
of any products sold by the vendor unless such payments or con-
sideration are made available on proportional1y equal terms to al1
other customers competing in the distribution of such products or
commodities.' Clearly, the cooperative advertising under consid-
eration here is a service or facilty furnished in connection with
the processing, handling, sale or offering for sale of Clairol'

products. The question remaining is: Do the favored and nonfa-
vored beauty salons compete in the distribution of these products
and commodities?

There is no precedent directly in point. Counsel for both sides
however, have been diligent in searching for decisions which may
have a bearing on the problem under other sections of the Robin-

6 An exception is made in the CBse of advertisements Rnnouncing the opening of a beauty

salon hut even here. while more weight may be given to the event involved , at least 50
percent of the ad should be about hair coloring and Clairol should be in the headline.

r The stipulation in the copy requirernenh to the effect that cooperative advertisements are

to be scheduled only to promote Clairol products used professionally in the salon but "not
to promote Clairo! products for resale to the consumer" does not vitiate the finding on
the basis of CJairol's copy requirements as a whole that the advertisements are designed
to induce consumers to purchase hair preparations included in the salon s beauty treatments.

Clairol' s labeling of the beauty salon s handling of the product as a "use" as distinguished
from a "resale" to consumers cannot be permitted to obscure the realities of the situation
apparent from the record as a whole.

S The requirements of Section 2(d) as set forth in the text of the statute are the following;

That it shall be unlawful for any person engaged in commerce to payor contract for
the payment of anything of value to or for the benefit of a customer of such person in
the course of such commerce as compensation or in consideration for any services or
facilities furnished by or through such customer in connection with the processing, handling,
sale, or offering for sale of any products or commodities manufactured, sold, or offered
for sale by such pe)'son, unles such payment or consideration is available on proportionally
equal terms to all other customers competing in the distribution of such products or com
rnodities.
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son-Patman Act and the Federal Trade Commission Act-cases
dealing with seller s liability for product defects , the Fair Labor
Standards Act , and even the narcotics statutes. A review of the
cases cited by both sides compels the conclusion that , with the ex-
ception of the Supreme Court decision in Corn Products v. Fed-
eral Trade Commission 324 U.S. 726 (1945), none of the prece-
dents relied on by either side has suffcient bearing on the prob-
lem with which we are confronted here to be decisive. Precedents
dealing with statutes covering problems not within the scope of
the legislation under consideration in the particular case must be
interpreted with caution. As the Supreme Court held:

Translation of an implication dra'\vn from the special aspects of one statute

to a totally different statute is treacherous business. 

. . . 

Federal Tmde
Commi8sion v. Bunte Brothers, 312 U. S. 349, 353 (1941).

We turn first to the Fifth Circuit' s decision in Sidney 

Mueller v. United States 262 F. 2d 443 (5th Cir. 1958), ruling on
a district court action for violation of a Commission order prohi-
biting deceptive claims for baldness cures. In that precedent , both
sides apparently find some support for their position. Respondent
relies on this case to support its position that beauty care treat-
ments involve solely the sale of a service. Complaint counsel , on
the other hand , cites the case for the proposition that although a
service is performed by the salon as part of the overall transac-
tion with the customer , this does not preclude a finding that res-
pondent' s products were sold in the course of being incorporated
into hair care treatments. In fact , the Mueller case does not lay

down any hard and fast rules on whether products dispensed in
connection with hair care treatments are to be regarded as simply
part of the service or whether they are also to be regarded as sold
to the consumer receiving the treatment. Ruling on defendant's

claim of immunity under the Federal Trade Commission Act on
the ground that he advertised treatments and not products , the
court held:

. . . 

Here , however , we do not have to draw any fine distinction between
the sale of a service and the sale of a product along \vith a service. In this
case the advertisements sho\.v that Mueller represented the chief thing he had
to offer was the miraculous effect produced by his cosmetic preparations. The
sale of the offce treatment was a transaction ",vhere an appreciable part of
the consideration for the service was a payment for the material. 

. . . 

(262 F.
supra at 448.

Clearly, the court does not purport to definitively spell out cri-
teria for determining whether a transaction is to be considered a
sale under the Federal Trade Commission Act or any other stat-
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ute. The decision does stand for the proposition that the determi-

nation of whether a transaction constitutes a sale of a product
must be decided on the basis of all the surrounding circumstances
in the particuJar proceeding, and it is on the basis of the facts in
this case that the question of the coverag-e of Section 2 (d) must
be decided here.

Respondent also relies on a number of products JiabiJity cases
to sustain its position that beauty salons do not selI hair coloring
preparations when they are distributed to customers in the course
of beauty treatments. These cases , involving issues quite different
from those involved here-such as privity, impJied warranty, and
a balancing of risks between vendor and vendee-are of no assist-
ance in determining whether the transactions under consideration
in this case meet the criteria of Section 2 (d) of the Robinson-Pat-
man Act , as amended.

Similarly, respondent' s citation of dicta in various cases under
the Fair Labor Standards Act that beauty parlors and barber
shops are service estabJishments under the terms of that statute

does not afford persuasive support for respondent's position in
this case. None of these cases throw light on the issue of what
criteria govern the determination of whether a particular tran-
saction is to be considered a sale or the performance of the dis-
tributive function.

The TationaJe in these CRses invoJving claims for injuries Ilrisinll out of the use of
hair coJori:ng preparations or blood transfusions have no application here. For example, ill
Perl?'H.ttcT v. Beth David Hospital 308 N. Y. 100 , 123 N.E. 2d 792 (1954), the decision that
Ii hospital does not give its patients an implied wRna.nty for blood was evidently to a
considerable degree governed by the court' s aversion to holding a hospital liS an insurer.
Consequently, the holding that a blood transfusion is not to be construed as a sale has
little pertinence here. This is particularly the case where the decision turns on express
recognition of the fact that the art of healing calls for a balancing of risks and that
abscnt negligence , liability should not be imposed upon institutions seeking to assist or save
patients. or can we be governed by a decision of the Court of Common Pleas of Con-
necticut, in Epstein v. Gia1tmdasio 25 Conn. Sup. 109 , 197 A. 2d 342 (1963), which relied on
Perlmutter to some extent, holding that a beauty treatment was not the sale of a product
within the terms of the Uniform Commercial Code liS adopted by the State of Connecticut.
The third products liability case cited by respondent, and which also involved Clairol , did
not involve a suit against a beauty salon , the court merely ruling in that proceeding that
wholesalers or distributors of hair preparation products could be held on the basis of
implied warranty and that privity of contract in the ordinary sense was not necessary to

establish Uability in such cases. Graham v. Bottenfield' , Inc. 176 Kan. 68 , 269 P.2d. 413
(Sup. Ct. Kan. 1!J54).
10 This is evident simply from an examination of the factual issues facing the courts in

these cases. For example, in one case the court decided that the services of a building
engineer and similar employers were vital to the production of the goods of tenants in a

building and therefore such employees came within the scope of the Fail' Labor Standards

Act and that the business of leasing a building was not a service establishment exempt from
the requirements of the Act. Fleming v. Kir8h/aum Co. 124 F. 2d 567 (3d Cir. 1941),
afj' , 8ub nom. , KirBhbaum Co. v. Walling, 316 U.S. 517 (1942). Similarly, in Wood 
Central Sand Gravel Co. 33 F. Supp. 40 (W.D. Tenn. 1940), another case relied on by
respondent, the court held a night watchman WIlS engaged in production of goods for
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Finally, we turn to the cases under the Robinson-Patman Act
cited in this appeal." The case most directly in point is the Su-
preme Court' s decision in Corn Produots Refining Co. v. Federal
Trade Commission 324 , U.S. 726(1945), ruling on a similar issue
under Section 2 (e), which has been recognized as the companion
provision to Section 2 (d) of the statute." That decision , ruling

squarely on the question of whether processing in connection with
the handling of a product precludes the finding under Section

2 (e) of a resale of that product , is decisive here.
The facts in the Corn Products case parallel in many respects

the factual situation in this proceeding. In this connection , Corn
Products was charged with violating Section 2(e) by advertising
expenditures made for the Curtiss Candy Company in order to
promote the sale of dextrose or corn sugar for use in candy manu-
facture. For this purpose , Corn Products, in the years 1936 to
1939 , advertised Curtiss candy as "rich in dextrose." At the same
time , Curtiss , in its own advertising, described its candy as being
rich in dextrose and also made statements to that effect on its la-
bels. The Court held, in connection with the advertising for
which Corn Products paid , that the Commission could properly

commerce within the meaning of the Fair Labor Standards Act of 1938 and that 8 cement

and gravel company was not R service or retail cstablishment within the meaninR' of the
Act. In the third case cited by respondent Stucker v. ROBelle 37 F. Supp, 864 (W.D. Ky.

1941), the court held a hat dearling business to be a service establishment coming within
an excer,tion to the Act.

11 Respondent places considerable reliance on General Shale Product8 Corporation v. Strllck
Construction Co. 132 F. 2d 425 (6th Cir. 1942), cert. denied 318 S. 780 (1943), which

involved a treble damage action under Section 2 (a) of the Robinson-Patman Act. In that
suit, a buildi:ng mnterials ma:nufacturer alleged unlawful price discrimi:nation in the sale
of brick to a municipal agency as well as a conspiracy to discriminate by a contractor and

a brick manufacturer. In the course of the construction job, the contractor was to supply

the necessary brick at a specified price. Respondent conte:nds the holding of the court in
General Shale that there was no snle of brick but, rather, that the bcts disclosed a service
aR"reement and not an arrangement for the transfer of chattels or sale of personal property,

is dispo jtive here. That case , however, is not decisive in our consideration of the issue of

whether beauty parlors distribute Clairol's beauty preparations within the meaning of
Section 2 (d). The circumstances surrounding the transactions alleged unlawful here and the
facts of General Shale are obviously distinguishable. General Shale simply did not deal witn

the problem of determining whether there was a resale or distribution by the customer to
third parties. The court had before it one transaction and not a course of dealing, as in
this callC, indicating that both seller and purchaser looked upon the latter as part of the
former s system of distribution. As a result, the court's decision has no bearing on the
weight to be given the advertising arran!!ements here in effect, which indicate that it was
the parties ' intent to view the critical transactions involving the beauty salons and thc
consumers as a sale. This evidence indicating that Clairol viewed the beauty salons as
part of its chain of distribution we view as crucial.

1. In this connection, respondent has brought to our attention the comment that both
provisions are: "reciprocal bans of coextensive scope irrespective of minor textual varia-
tions." (See Rowe Price Discrimination Under The Robinson.Patman Act, p. 390 (1962).

And , as the Report of the Attorney General's National Committee To Study the Antitrust
Laws (195S) has stated , at page 189, minor discrepancies in the twin provisions weT!
ironed out by the courts in order to resolve the two subsections into a harmonious whole.
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infer that it "contemplated the offering for sale of the candy by
Curtiss.

Among other contentions , Corn Products argued that the ad-
vertising arrangement was not forbidden because it was not made
with Curtiss Candy Company as a purchaser of a commodity
bought for resale with or without processing within the meaning
of the statute. It was the contention of Corn Products that, al-
though Curtiss purchased dextrose from it, the processing and
combination with other ingredients resulted in candy, an entirely
new commodity, which the candy manufacturers then sold. On
that basis Corn Products argued there could be no resale of dex-
trose within the meaning of Section 2 (e).

The Court held that in view of the purpose of the statute to
prevent the enumerated discriminations attending the sale of a
commodity for resale , the precise nature or extent of the process-
ing before resale is immaterial , stating:

. . . The evils of the discrimination would seem to be the same whether the
processing results in little or much alteration in the character of the commod
ity purchased and resold. (324 U. S., supra at 744.

In short, the Supreme Court, Jooking to the intent of the parties
evidenced by the advertisements and the purpose of the statute to
assure equality to a vendor s customers , held that Curtiss was a
purchaser for resale within the contemplation of Section 2 (e).
Since Curtiss was a purchaser for resale, it is obvious that the

Court must have found that, in fact, under these circumstances
the candy manufacturer had resold dextrose even though after
processing it had assumed an entirely different form. Cleariy, the
Court , in construing the factual prerequisite for a finding of "re-
sale" under Section 2 (e), refused to frustrate the purpose of the
statute , which is to prevent discriminations attending the sale of
a commodity by an overly technical definition of that term.

Under the analogous facts here , the Commission , too, must find
a resale , as did the examiner." First, the cooperative advertising,
as noted above , was meant to sell Clairol's hair coloring products
to the customer. The fact that the product was processed or de-

characterized is, under the holding of the Supreme Court in corn
Products Immaterial to the question of whether , in fact , a resale

1! Althou.oh we find tha.t the transactions here are a " resale " under the hoJding of Corn
PToduct8 and therefore satisfy the requirements of the term " distribution " in Section 2(d).

this: of course , does not mean that for Section 2(d) to apply there must necessarily be Ii
resale" in all cases. We merely ho1d here that once the Commission finds that a trans-

liction may he equated with a resale, it neccssarily satisfied the requirement of distributiotl
under Section 2(d).
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occurred. The production of candy is analogous to the hair color-
ing service performed in the beauty salons purchasing Clairol'
hair coloring products. Under the logic of respondent' s argument
however, the Supreme Court, in Corn Products should therefore
have ruled there had been no resale of dextrose since that ingre-
dient became lost in Curtiss ' manufacture of candy. The Supreme
Court, of course, expressly refused to adopt that rationale in Corn
P,' oducts. In order to construe the two companion provisions , Sec-
tions 2 (d) and 2 (e), in conformity to each other , the Commission
too , wiJ avoid frustrating the purpose of the Act by a hyper-
technical definition of the Term "sale" but, rather , wiJ , as the

Supreme Court in Corn Products look to all the surrounding cir-
cumstances and the purpose of the statute to determine whether a
resale has taken place. Applying that test , the challenged adver-
tising payments are necessariJy within the scope of Section 2 (d) 

Respondent seeks to distinguish the facts of this proceeding

from those in Corn Products on the ground that the beauty salons

who are Clairol's customers did not resell respondent' s hair color-

ing preparations even as components. In this connection , respon-
dent argues that the distribution of the products sold to the
beauty salons comes to rest within the salons "when they open
the bottles, pour out the contents, mix , blend , alter and chemic-
cally decharacterize them. (And thatJ Respondent's products
cease to exist while stil in the hands of the salon and become in-
capable of being further redistributed." H Relying heaviJy on the
fact that the products had become "decharacterized " respondent
argues there can be no redistribution and therefore the Corn
Products doctrine cannot apply,"

Respondent' s contention cannot be reconciJed with the holding
of the Court in Corn Products which, as noted above , held pre-
cisely that the processing of a product , whether it results in litle
or much alteration in the nature of a product , does not preclude a
finding that the product has subsequently been redistributed or
resold. Further , respondent's argument is simply not consonant
with the realiies of the situation as documented by this record. It
would have the commission segmentize the transaction between
Clairol and its beauty salon customers into two distinct phases:
the first, sale of the preparation to the beauty salon brought to a

H Respondent s appeaJ brief, p. 10.
If the Supreme Court properly heJd that candy embodying the ingredient dextrose was

Il resale of the dextrose, certainly then logic compels us to hold thnt here, where the
ingredients of the hair ('olorinll preparations arc far more apparent to tne customers
there is, a fortiori, a resale of Clairo)'g products.
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termination by pouring the product out of its bottle and whatever
chemical changes then take place at that time; and, the second , a
completely distinct phase , beginning with service to the customer
once the processing of the product has begun. This abstruse argu-
ment simply cannot be reconciled with the holding of Corn Prod-
ucts. Further , it is completely at variance with the actual intent
of the parties, as noted above, which obviously contemplated a
movement of hair preparations from respondent through the
beauty salon to the heads of the consumers, generated by the
cooperative advertisements directed to consumers , which are the
subject of this proceeding.

Finally, respondent contends that the explicit inclusion of the
phrase "use and consumption" in Section 2 (a), which prohibits
price discriminations to different purchasers where such commod-
ities are "sold for use, consumption or resale , governs the out-
come of this issue. For the reasons stated above , we have found
that the hair preparations in question were not sold to beauty sa-

lons by Clairol merely for use or consumption; rather, they were
sold for resale or distribution. The mere inclusion of those terms
in Section 2 (a), of course , cannot be determinative of whether the
customer distributes within the meaning of Section 2 (d) without
reference to the facts of the particular case. It might be noted
moreover , that the inclusion of these terms in Section 2 (a) com-
pels the conclusion that an overly technical rule for deciding
what transactions come within the category of resale or distribu-
tion under Sections 2 (d) and 2 (e) would clearly negate an impor-
tant objective of these two sections, which is to prevent evasion
of Section 2 (a) by hidden or indirect price discriminations. Sec-

tions 2 (c), 2 (d) and 2 (e) were drafted as unqualified prohibitions
of a number of discriminatory practices without certain of the de-
fenses applicable under Section 2 (a) simply to give sellers an in-
centive to confine discriminations to price differentials coming
within that section of the Act. See Federal Trade Commission 

Simplicity Pattern Co. 360 U. S. 55 (1959). Accepting respon-
dent' s argument that the question of distribution or resale under
Section 2(d) and 2(e) is to be governed by a concept such as de-

characterization would give a very restricted meaning to the
terms resale" or "distribution" under those sections. In effect
sellers would be afforded a haven from the proscription of Section
2 (a) by virtue of such an unrealistic appraisal of such transac-

tions. Congress intended precisely the opposite , namely, that sell-
ers should be encouraged to keep their discriminations out in the
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open where they can be readily appraised under Section 2 (a). The
result urged by respondents would nullify the legislative scheme
envisaged by Congress. Simply by changing the label of the tran-
saction and relying on an overly simplified construction of the
statute , the Act could be readily evaded.

The remaining issue on appeal relating to the coverage of the
Act is whether a failure to make available promotional payments
to wholesalers whose customers compete with direct purchasers
receiving such payments is actionable under Section 2 (d). A deci-
sion on this issue is not decisive on the question of whether an
order should issue. Actionable discriminations between customers
purchasing directly from Clairol are documented on this record
both with respect to cooperative advertising payments to beauty
salons and to payments for push money and demonstrators to
Gray Drug Stores in Cleveland, Ohio. '" Kevertheless , an expres-

sion of the Commission s views on this subject is required in the
light of two recent decisions by the Ninth Circuit , namely, Fred
Meyer, Inc. v. Federal Trade Commission , 359 F. 2d 351 (9th Cir.
1966), and T?'i- Valley Pac7cng Association v. Federal Trade Com-
mission 329 F. 2d 694 (1964). We recognize that the decision of
the Ninth Circuit in those cases sustains the position of respon-
dent on this point and , if upheld, wil prevent further action by

the Commission under Section 2 (d) to ensure equality of treat-
ment with respect to promotional payments for a wholesaler and

his customers who compete with direct buying retaiJers receiving
such payments. The Commission nevertheless believes that in
veiw of the importance of this issue it should adhere to the posi-
tion originally taken in its decision in Fred Meyer, Inc. Docket
No. 7492 (1963), modified 359 F. 2d 351 (9th Cir. 1966) (63

C. 1). There we held that the statute is applicable to actua1
competitors without limitation by differences in the functional
levels at which they operate. This construction of the statute , we
believe, is in accordance with the language of the Act, is neces-
sary to effectuate the Congressional purpose in enacting it, and is
supported by the decision in Krug v. International Telephone

& Telegmph Corp. 142 F. Supp. 230, 236 (D. J. 1956). In this
connection , we note again that Section 2 (d) speaks of competition
16 It is only in the cilse of the promotional payments amounting to 5% of the purchases

made available to Clairol's direct purchasing chain drug store customers in the Baltimore
Washington and Philadelphia areas but not made available to wholesalers whose customers
compete with such favored customers where Ii ruling "ranting respondent' s appeal and
reversing the hearing examiner on this point would IJl€clude the imposition of Ii cease lind
desist order. The initial decision fnJly covers this promotion as weJl as the payments to
Gray Drug Stores and there is no need to again go over that ground in this opinion.
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in the distribution of products and not merely of their resale. A
narrower construction of the statute would inevitably lead to ine-
quitable discrimination and place in peril the entire structure of

independent food merchandising, including the traditional who-
lesaler and his numerous smalJ retailer customers who would be
placed completely outside the pale of the Act insofar as their

competition with direct buying chains is concerned. As we noted
heretofore , in Fred Meyer it would conflict with economic reality
to apply the prohibitions of Section 2 (d) to direct buying retail-
ers only and to ignore the fact that wholesalers compete in redis-
tribution with integrated chains and that customers of such who-
lesaJers compete with direct buying chains on the retail 1evel. It
would be a strange result where, as a practical matter, in this
case and in other cases the protection of the statute would be
applicable onJy to the chains but denied their smalJer competitors.

In view of the importance of the issue , the Commission has re-
quested the Solicitor General to file a petition for certiorari in the
Supreme Court on this point in Fred Meyer. In the meantime, we
wil adhere to our earlier ruling on this issue announced in that
case. *

In addition to its contention that the statute does not apply to
the discriminations documented in the record, Clairol asks the

Commission , as a matter of discretion , to dismiss that phase of the
proceeding relating to payments of push money and for demon-
strations to Gray Drug Stores of Cleveland on the basis of discon-
tinuance. We have reviewed the record on this point and are una-
ble to conclude that the unlawful practices have been surely
stopped or that a dismissal is warranted because of unusual cir-
cumstances. As respondent itself admits, it was aware of the
Commission s investigation prior to terminating these payments.
The fact that the Gray situation was not brought to respondent'

attention in connection with this investigation and that respon-

dent was unaware of the Commission s knowledge of the Gray
alJowances until it received the complaint herein is immaterial.

Respondent was welJ aware of the statutory areas involved in the
investigation. As a result , the Commission, rather than accepting

Clairol' s contention that such discontinuance had been entirely
spontaneous , would be equalJy justified in inferring that the aban-
donment was timed to anticipate the Commission proceeding in
this matter. Ko justification has been shown for a dismissal of the

. Commissioner Elman did not concur in the request to the Solicitor GeneraJ asking him
to fiJe a petition for a writ of certiorari for the Commission in Fred Meyer.
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proceeding as far as the Gray payments are concerned on that
ba.sis. See United States v. Oregon State Medical Society, 343 U.

326 , 333 (1952).
The question remaining is whether the order should be modi-

fied. Respondent would have the order limited specifically to the
violations of law documented by the record as well as to the trade
channel in which it occurred. In this case, it appears that the
public interest can be safeguarded and resumption of these prac-
tices and like practices adequately prohibited by provisions
directed specifically against discriminatory payments to customers
in the particular channels of trade involved in this proceeding,

namely, beauty salons and retailers sel1ng Clairol's preparations
to the consumer for home use. There is some justification for lim-
iting the order in this fashion in the case of the discriminatory

promotional payments to beauty salons and in application of the
requirement in Fred Meyer that payments be made available to
wholesalers whose customers compete with direct buying retail-
ers. The application of the Act to situations of this nature is not
of such long standing as other discriminations hitherto prohibi-
tied under Section 2 (d). Further , since the record on the basis of
this stipulation necessarily gives us an insight only into Clairol's
merchandising of hair care preparations , the application of this
order will be limited to those products.

In this connection , the cease and desist order wil specifically
prohibit discriminatory promotional payments to customers en-
gaged in the resale of respondent's hair care products to consum-
ers for home use as compensation or consideration for services or
facilities furnished in connection with the processing, handling,
sale or offering for sale of respondent' s products. The services

furnished by Clairol's retailer customers sel1ng respondent'
products to consumers for home use, for which discriminatory
payments were made , were not so novel so as to justify limiting
the prohibition s scope to services of sales employees or demon-
strators , or promotional services rendered within the store. The
order wil specifically prohibit in this connection, as respondent

suggests , by an additional paragraph , payments for promotional
services to such direct buying retailers unless such payments are
available on proportionally equal terms to all other customers of
respondent reselling such products to persons competing in the
distribution of such merchandise with those of respondent' s re-
tailer customers to whom promotional payments have been made.

The order wil be specifically directed against discriminations
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in respondent's payments for cooperative advertising to Clairol's
beauty salon customers. The order wil expressly prohibit pay-

ments for advertising services in connection with hair care prod-
ucts distributed by beauty salon customers to consumers in the
course of hair care treatments unless such payments are made

avaiJable on proportiona11y equal terms to a11 other customers of

respondent competing in the distribution of hair care products in
the course of such treatments. An additional paragraph, in ac-

cordance with respondent's suggestion, wil expressly prohibit

payments of this nature unless they are also avaiJable on prop or-
tional1y eqm;l -terms to a11 other customers who rese11 such prod-
ucts of respondent to persons competing with those customers to
whom such payments were made.

Accordingly, respondent's appeal is denied except to the extent
set forth herein and the initial decision of the hearing examiner
as modified and supplemented by this opinion , is adopted as the
decision of the Commission. An appropriate order wil issue.

Commissioner Elman dissented.

FINAL ORDER

This matter is before the Commission on respondent' s appeal
from the initial decision of the hearing examiner and upon briefs
and oral argument in support of such appeal and in opposition
thereto. The Commission has determined, for the reasons stated

in the accompanying opinion, that respondent's appeal should be

denied except to the extent noted therein , that the order of the
hearing examiner should be modified , and that the initial deci-
sion , as modified and supplemented by the accompanying opinion
sha11 be adopted as the decision of the Commission. Accordingly,

It is ordered That the order entered by the hearing examiner

in his initial decision filed July 16 , 1965 , shal1 be modified to read
as fo11ows:

It is ordered That respondent , Clairol Incorporated, its of-

ficers, agents , representatives and employees , directly or indi-
rectly, through any corporate or other device, in or in con-
nection with the offering for sale , sale or distribution of its
products , in commerce , as "commerce" is defined in the C1ay-
ton Act , as amended , do forthwith:

1. (a) Cease and desist from paying or contracting to
pay anything of value to or for the benefit of any re-
tailer customer engaged in the resale of respondent'
hair care products to home use consumers as compensa-
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tion or consideration for any services or facilties fur-
nished by or through such customer in connection with
the processing, handling, sale or offering for sale of

respondent' s products unless such payment or consid-
eration is available on proportionally equal terms to all
other retailer customers of respondent competing with
the favored retailer customer in the distribution of
such products to the consumer for home use.

(b) Cease and desist from making or contract-
ing to make any such payment to or for the benefit
of any such retailer customer unless such payment
is available on proportionally equal terms to all
other customers of respondent who resell such prod-
ucts of respondent to retailers who compete with
the favored retailer customer in the resale of res-
pondent' s hair care products to consumers for home
use.

2. (a) Cease and desist from paying or contracting to
pay anything of value to or for the benefit of any cus-
tomer engaged in rendering hair care services, in the
course of which such customer uses respondent's hair

care products , for advertising services furnished by or
through such customer in the promotion of such prod-

ucts unless such payment or consideration is available
on proportionally equal terms to all beauty salon cus-

tomers of respondent competing with the favored cus-
tomer in the rendering of hair care services and the use
of respondent' s hair care products.

(b) Cease and desist from making or contracting
to make any such payment to or for the benefit of
any such customer unless such payment is available
on proportionally equal terms to all other customers
of respondent who resell such products of respon-
dent to beauty salons who compete with the favored
customer in the rendering of hair care services and

the use of respondent' s hair care products.

It is further oTdered That the initial decision , as modified and
supplemented by the accompanying opinion of the Commission

, and it hereby is , adopted as the decision of the Commission.

It is fu?'heT ordered That respondent , Clairol Incorporated, a
corporation , shall , within sixty (60) days after service upon it of
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this order, file with the Commission , a report, in writing, setting
forth in detail the manner and form in which it has complied

with this order.
Commissioner Elman dissenting.

IN THE MATTER OF

WILLIAM D. YARNELL doing business as
:'ATIONAL ALUMIKUM COMPANY

CONSENT ORDER , ETC. , 11\ REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-1076. Complaint , June 24, J.66-Demsion , June 24, 1.966

Consent order requiring a Columbia , S, , dealer in aluminum siding and re.
lated home improvement products to cease using fictitious pricing and
savings claims, misrepresenting payment of commissions , source of prod-
ucts, business affliation , and maintenance of such products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission , having reason to believe that Wi1liam
D. Yarne1l , an individual trading and doing business as National
Aluminum Company, hereinafter referred to as respondent, has
violated the provisions of said Act , and it appearing to the Com-

mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in
that respect as fo1lows:

PARAGRAPH 1. Respondent , William D. Yarne1l , is an individual
trading and doing business under the name of National Alumi-
num Company, with his principal place of business located at
2200 Main Street, in the city of Columbia, State of South Caro-
lina.

PAR. 2. Respondent is now , and for some time last past been , en-

gaged in the advertising, offering for sale , sale and distribution of
aluminum siding and related home improvement products to the
public.

PAR. 3. In the course and conduct of his business , respondent


