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and personnel in such a way as to execute [that] policy efficiently
and economically” (Moog Industries, Inc. v. Federal Trade Com-
mission, 355 U.S. 411, 413 (1958) ), has determined that it would
not be in the public interest to proceed further in this matter.
The complaint will be dismissed. Continuing surveillance will be
maintained, however, of future developments in this industry.
Any future acquisitions by respondent will receive careful atten-
tion, and the Commission will take such action thereon as may
be required in the public interest.
Commissioner MacIntyre did not participate.

ORDER DISMISSING COMPLAINT

For the reasons set forth in the accompanying opinion, It is or-
dered, That the complaint herein be, and it hereby is, dismissed.
Commissioner MacIntyre not participating.

IN THE MATTER OF
TAYLOR-FRIEDSAM CO., INC,, ET AL.

ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER
PRODUCTS IDENTIFICATION ACTS

Docket 8658. Complaint, March 8, 1965—Decision, March 28, 1966

Order requiring a New York City wholesale distributor of domestic and im-
ported ribbons, to cease misbranding any textile fiber ribbon and furnish-
ing false guaranties that such textile fiber products were not misbrand-
ed or misrepresented.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Textile Fiber Products Identification Act, and by
virtue of the authority vested in it by said Acts, the Federal Trade
Commission, having reason to believe that Taylor-Friedsam Co.,
Inc., a corporation, and Dorothy Nitsch, individually and as an
officer of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Acts and the Rules and
Regulations promulgated under the Textile Fiber Products Iden-
tification Act, and it appearing to the Commission that a proceed-
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ing by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Taylor-Friedsam Co., Inc.,, is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of New York.

Respondent Dorothy Nitsch is an officer of the corporate respon-
dent. She formulates, directs and controls the acts and practices
of the corporate respondent, including the acts and practices
hereinafter set forth. The respondents are engaged in the sale of
ribbons to retailers and manufacturers throughout the United
States. The respondents have their office and principal place of
business at 1400 Broadway, New York, New York.

PAR. 2. Subsequent to the effective date of the Textile Fiber
Products Identification Act on March 3, 1960, respondents have
been and are now engaged in the introduction, delivery for intro-
duction, sale, advertising, and offering for sale, in commerce, and
in the transportation or causing to be transported in commerce,
and in the importation into the United States, of textile fiber
products; and have sold, offered for sale, advertised, delivered,
transported and caused to be transported, textile fiber products,
which have been advertised or offered for sale in commerce; and
have sold, offered for sale, advertised, delivered, transported and
caused to be transported, after shipment in commerce, textile
fiber products either in their original state or contained in other
textile fiber products; as the terms ‘“commerce” and ‘“‘textile fiber
product” are defined in the Textile Fiber Products Identification
Act.

PAR. 3. Certain of said textile fiber products were misbranded
within the intent and meaning of Section 4(a) of the Textile
Fiber Products Identification Act and the Rules and Regulations
promulgated thereunder, in that they were falsely and decep-
tively stamped, tagged, labeled, invoiced, advertised, or otherwise
identified as to the name or amount of constituent fibers contained
therein.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products with labels which:

Set forth the fiber content as 60% nylon and 40% rayon, whereas, in truth
and in fact, said product contained a substantially different amount of nylon
and rayon.

PAR. 4. Certain of said textile fiber products were further mis-
branded in that they were not stamped, tagged, labeled or other-
wise identified as required under the provisions of Section 4(b) of
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the Textile Fiber Products Identification Act, and in the manner
and form as prescribed by the Rules and Regulations promul-
gated under said Act.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products with labels which failed :

1. To disclose the true generic names of the fibers present; and

2. To disclose the percentage of such fibers.

PAR. 5. Certain of said textile fiber products were misbranded
/in violation of the Textile Fiber Products Identification Act in
that they were not labeled in accordance with the Rules and Reg-
ulations promulgated thereunder in that samples, swatches, and
specimens of textile fiber products subject to the aforesaid Act,
which were used to promote or effect sales of such textile fiber
products, were not labeled to show their respective fiber content
and other information required by Section 4(b) of the Textile
Fiber Products Identification Act and the Rules and Regulations
promulgated thereunder, in violation of Rule 21(a) of the afore-
said Rules and Regulations.

PAR. 6. The respondents have furnished false guaranties that
their textile fiber products were not misbranded in violation of
Section 10 of the Textile Fiber Products Identification Act.

PAR. 7. The acts and practices of the respondents as set forth
above were and are in violation of the Textile Fiber Products
Identification Act and the Rules and Regulations promulgated
thereunder, and constituted and now constitutes unfair methods of
competition and unfair and deceptive acts or practices, in com-
merce, under the Federal Trade Commission Act.

Mr. Michael P. Hughes for the Commission.
Mr. Leon P. Gold, of Snea, Gallop, Climenko & Gould, New
York, N.Y., for respondents.

INITIAL DECISION BY JOHN B. POINDEXTER, HEARING EXAMINER
SEPTEMBER 20, 1965

The complaint in this proceeding charges Taylor-Friedsam Co.,
Inc., a corporation, and Dorothy Nitsch, individually and as an
officer of said corporation, hereinafter called respondents, with
misbranding and.falsely guaranteeing textile fiber products, in vi-
olation of the provisions of the Textile Fiber Products Identifica-
tion Act, the Federal Trade Commission Act, and the regulations
promulgated thereunder.

The complaint alleges, among other things, that respondent
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corporation sold ribbon with labels attached thereto stating that
the ribbon had a fiber content of 60% nylon and 40% rayon,
whereas, the ribbon contained a substantially different amount of
nylon and rayon, in violation of Sections 4(a) and (b) of the Tex-
tile Fiber Products Identification Act. Corporate respondent was
also charged with issuing false guaranties that the ribbon was
not misbranded. Each respondent, through counsel, answered the
complaint. The corporate respondent admits that the ribbon con-
tained substantially different amounts of nylon and rayon from
those stated on the label, but seeks to excuse its acts on the
grounds that the labels were placed on the ribbon by the manu-
facturer before the ribbon was shipped to corporate respondent.
Also, corporate respondent says it had no reason to doubt that the
ribbon had been correctly labeled by the manufacturer as to fiber
content.

The individual respondent, Dorothy Nitsch, says that she was
an officer in name only and was merely an employee of the corpor-
ate respondent, that her duties did not involve labeling the ribbon
for fiber content, and had no knowledge that the ribbon was mis-
labeled until so informed by an investigator of the Federal Trade
Commission. She przys that no order be entered against her.

A hearing was held in New York, New York, at which time
oral and documentary evidence was received in support of, and in
opposition to, the allegations of the complaint. The evidence of-
fered by respondents related principally to the scope of the order
to be entered, if any.

Proposed findings have been filed by counsel for the parties.
These have been considered. All proposed findings of fact and
conclusions of law not found or concluded herein are denied.
Upon the basis of the entire record, the hearing examiner makes
the following findings of fact and conclusions of law, and issues
the following order:

FINDINGS OF FACT

1. The respondent, Taylor-Friedsam Co., Inc., is a corporation
organized and doing business under the laws of the State of New
York, with its office and place of business located at 1400 Broad-
way, New York, New York. The corporate respondent is a whole-
sale distributor of ribbon to retailers and manufacturers in vari-
ous parts of the United States.

2. The individual respondent, Dorothy Nitsch, was an em-
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ployee of the corporate respondent for approximately 24 years.
From 1953 until she left its employment in February, 1965, Miss
Nitsch was vice president, but did not own-any stock in corporate
respondent. The evidence shows, and it is found, that she was an
officer of corporate respondent in name only and did not formu-
late, direct or control the acts and practices of corporate respon-
dent. She did not label any of the ribbon involved herein. All acts,
which Miss Nitsch performed while employed by the corporate
respondent, were on behalf of said corporate respondent and as
its agent. Since February, 1965, Miss Nitsch has been employed
by Marlene Industries Corporation, 1370 Broadway, New York,
New York, as a secretary. Her duties with her present employer
do not involve the labeling of fiber products.

3. Prior to and subsequent to the effective date of the Textile
Fiber Products Identification Act on March 8, 1960, the corporate
respondent, Taylor-Friedsam Co., Inc., has been, and is now, en-
gaged in the importation into the United States, in the advertis-
ing, offering for sale, and sale, in commerce, of textile fiber prod-
ucts as the terms “commerce” and ‘“textile fiber product” are de-
fined in the Textile Fiber Products Identification Act.

4. On or about March 24, 1964, Mr. Charles T. Rose, an investi-
gator for the Federal Trade Commission, called at the office of
Taylor-Friedsam Co., Inc., in New York, New York, and exam-
ined its records pertaining to the fiber content of Pattern 4520
Nyvel ribbon then being imported, advertised, sold and distrib-
uted in the United States by corporate respondent. During this
visit, Mr. Rose talked with Miss Dorothy Nitsch, at that time an
employee of corporate respondent. Mr. Rose requested, and was
granted, permission to take with him, among other things, a
swatch card which contained various sample colors of Pattern
4520 Nyvel ribbon. This swatch card bears corporate respondent’s
name and address and is labeled “60% Nylon-40% Rayon” as to
fiber content. Identical swatch cards were mailed by corporate
respondent to its customers and carried by its salesmen for adver-
tising and promotional purposes (Tr. 59-60; 181, 186). This
swatch card was received in evidence at the hearing as CX 4.

5. On May 4, 1964, Mr. Rose purchased from R. H. Macy & Co.
at one of its stores in New York two separate ribbon holders con-
taining Pattern 4520 Nyvel ribbon (CX 5 and 6). On each holder
the ribbon was labeled “60% Nylon-40% Rayon.” The label on
each holder bears the name of the corporate respondent, Taylor-
Friedsam Co., Inc., and said company’s RN number 18201. Mr.
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Rose obtained a sales receipt (CX 9) from Macy’s covering the
purchase of these two pieces of ribbon (Tr. 67).

6. Tests were later conducted on the ribbon contained on the
swatch card (CX 4) and ribbon holders (CX 5 and 6 which Mr.
Rose had purchased from Macy’s) by Miss Idelle Shapiro, the
Commission’s textile technologist. The result of these tests
showed the actual fiber content of the ribbon on the swatch card
(CX 4) to he 51.4% rayon and 48.6% nylon (CX 8; Tr. 136-37).
The result of the tests showed the actual fiber content of the rib-
bon contained on one of the ribbon holders (CX 5) to be 48.8%
nylon and 51.2% rayon in the first test, and 48.6% nylon and
51.4% rayon in the second test. The tests showed the actual fiber
content of the ribbon contained on the other ribbon holder (CX
6) to be 52.1% nylon and 47.9% rayon in the first test, and
51.0% nylon and 49.0% rayon in the second test (CX 7; Tr.
135-37).

7. It is thus seen from the result of the tests that the fiber con-
tent set forth on the labels (60% Nylon-40% Rayon) is substan-
tially different from the actual fiber content of the ribbon, and be-
yond the percentage tolerance (3%) permitted by Rule 43 of the
Rules and Regulations under the Textile Fiber Products Identifi-
cation Act. The tests demonstrate that there is less nylon and
more rayon in the textile products (ribbons) than is stated on the
labels. This substantial difference (approximately 9%) in fiber
content constitutes misbranding of the ribbon, a fiber product, in
violation of Section 4(a) of the Act, as alleged in the complaint.
Likewise, corporate respondent’s failure to set forth on the labels
the correct percentages of fibers (nylon and rayon) contained in
the ribbon also constitutes misbranding a textile fiber product, in
violation of Section 4(b) of the Act, as alleged in the complaint.
Since the labels on the swatch card (CX 4) did not show the cor-
rect fiber content of the ribbon, corporate respondent also vio-
lated Rule 21 (a) of the Rules and Regulations under the Act. The
labels on the ribbon holders (CX 5 and 6) were also deficient in
this respect.

8. Corporate respondent has given to its buyers a continuing
guaranty applicable to all textile fiber products sold by it,
whereby corporate respondent guarantees that no textile fiber
product sold to the buyer will be misbranded or falsely advertised
or invoiced under the provisions of the Textile Fiber Products
Identification Act and the rules and regulations thereunder. As an
example, corporate respondent’s continuing guaranty is stamped
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on its invoice, dated September 4, 1968, covering a sale of ribbon,
including Pattern 4520, to Macy’s (CX 1A and B). As found in
Paragraph numbered 7 above, the labels on Pattern 4520 were
misbranded and, therefore, corporate respondent’s guaranty
under the invoice (CX 1A and B) was false, in violation of Sec-
tion 10 of the Act, as alleged in the complaint.

9. Corporate respondent’s sales of Pattern 4520 Nyvel ribbon
are substantial. Its gross sales of Pattern 4520 ribbon for the
year 1964 were approximately $42,000, or about 6% of its total
gross sales of ribbon for the entire year 1964. For the years 1959
to 1963, sales of Pattern 4520 constituted from approximately
1% to approximately 8% of the total gross sales of ribbon sold
by corporate respondent. (Letter dated June 17, 1965, from cor-
porate respondent to Michael P. Hughes, Esq., received in evi-
dence by the hearing examiner by order dated July 14, 1965, and
erroneously designated Respondent Exhibit 10.)

10. Although corporate respondent admits the false labeling
charges in the complaint, it.says that they were inadvertent on its
part because the false labels were placed on the ribbon by Vischer
& Co., a Swiss manufacturer, from whom corporate respondent
purchased the ribbon; that corporate respondent relied on Vischer
& Co. to label the ribbon correctly; that corporate respondent was
not aware of the mislabeling until so advised by a representative
of the Federal Trade Commission in March, 1964; and that,
thereafter, corporate respondent took immediate steps to correct
the mislabeling.

11. Corporate respondent further says that it sells more than
100 types of ribbon, of which 89 are imported from Switzerland,
France, and Germany, including 7 purchased from Vischer & Co.,
and it is only one ribbon out of all of these that the Commission
claims is mislabeled. Corporate respondent further says that a
variance of 8% more or less in the textile fiber content of the rib-
bon involved here would not make any difference to a purchaser,
and, besides, corporate respondent did not intend to deceive any-
one. Finally, corporate respondent says that it is now under new
ownership and management, the false labeling complained about
has been corrected, and no order should be entered against the
respondents. Each respondent requests that no order be issued
against Dorothy Nitsch neither as an officer of corporate respon-
dent nor in her individual capacity.

12. Corporate respondent prays that, in the event the Commis-
sion decides that a cease and desist order should be issued against
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it, the order should be a narrow one, limited to those ribbons im-
ported by corporate respondent from Vischer & Co., and not a
broad order, proscribing all violations of the Textile Fiber Prod-
ucts Identification Act by corporate respondent in the future.

13. The Textile Fiber Products Identification Act was passed
by the Congress for the purpose, among other things, of protect-
ing producers and consumers against misbranding and false ad-
vertising of the fiber content of textile fiber products. The evi-
dence shows, and corporate respondent admits, that it advertised
and sold textile fiber products (ribbon) which bore false labels as
to the percentage of fiber content therein. The false labeling re-
vealed by the evidence does not involve mere isolated instances of
misbranding. The evidence shows, and it is found, that corporate
respondent had been using the false labels contained on the swatch
card (CX 4) and on the ribbon holders (CX 5 and 6) for some
years prior to March 24, 1964, when Mr. Rose called at corporate
respondent’s office to examine its records and pointed out the ir-
regularities in the labeling of Pattern 4520 ribbon. It was not
until then that corporate respondent began to take steps to cor-
rect the false labeling. However, the labels were not finally cor-
rected until January, 1965. These practices constitute violations
of the Act by corporate respondent. The circumstance that the
manufacturer placed the false labels on the ribbon and corporate
respondent relied on the manufacturer to correctly label the rib-
bon does not excuse nor relieve corporate respondent from re-
sponsibility imposed by the Act. Corporate respondent sold the
ribbon which bore the false labels, thereby representing that the
ribbon contained 60% nylon and 40% rayon. The purchaser is
entitled to receive that which he believes he is getting. Vischer &
Co., the manufacturer of the ribbon, is located in Basle, Switzer-
land, and is not subject to the jurisdiction of the Federal Trade
Commission. By advertising and selling ribbon in the United
States which bore false labels as to textile fiber content, corporate
respondent violated the provisions of the Textile Fiber Products
Identification Act.

14. Corporate respondent’s lack of intent to violate the Act,
while commendable, is not the standard for determining whether
a violation of the Act has occurred. A cease and desist order is
remedial in purpose, not punitive. The Act does not specify nor
provide for degrees of violations. Most of corporate respondent’s
contentions in confession and avoidance have been answered by
the Commission in Philip Smithline, et al., Trading as Smithline
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Coats and Smithline Coat Co., Docket No. 5560, 45 F.T.C. 79,
which was a case involving misbranding under the Wool Products
Labeling Act. The two Acts are similar in purpose. In that case,
the respondents contended (1) that they did not intend to violate
the Wool Products Labeling Act; (2) that, of the thousands of
women’s coats which they sold during a period of two years, only
137 were mislabeled; and (8) respondents’ practice of mislabeling
had been discontinued prior to the issuance of the complaint. The
Commission held (at p. 87) :

Where misbranding occurs with respect to products subject to the provi-
sions of the act, the law contemplates corrective action by the Commission
regardless of whether such misbranding is based upon wilfulness, negligence,

or other causes.
* % * * * * *

It would be an unreasonable burden on those charged with the enforcement
of this act and it would likewise make the act ineffective, if sellers charged
with misbranding certain wool products could plead as an effective defense
the fact that they had sold a large number of other wool products which were
not misbranded. . . .

CONCLUSIONS

15. The acts and practices of the corporate respondent, as
found herein, are in violation of the Textile Fiber Products Iden-
tification Act and the rules and regulations promulgated thereun-
der, and constitute unfair methods of competition and unfair and
deceptive acts and practices in commerce in violation of the Fed-
eral Trade Commission Act. The Commission has wide latitude
for judgment in shaping the form of a cease and desist order. The
corporate respondent requests that any order be limited to those
ribbons purchased by corporate respondent from Vischer & Co.
Such an order would not be appropriate. Under the facts and cir-
cumstances of this case, the following cease and desist order
against corporate respondent is necessary and appropriate to as-
sure compliance with the Textile Fiber Products Identification
Act in the future; however, no order should issue against the res-
pondent, Dorothy Nitsch, as an officer of corporate respondent
nor in her individual capacity.

ORDER

It is ordered, That respondent Taylor-Friedsam Co., Inc., a cor-
poration, and its officers, representatives, agents, and employees,
directly or through any corporate or other device, do forthwith
.cease and desist from introducing, delivering for introduction,
selling, advertising, or offering for sale, in commerce, or trans-
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porting, causing to be transported in commerce, or importing into
the United States, any textile fiber product; or selling, offering
for sale, advertising, delivering, transporting or causing to be
transported, any textile fiber product which has been advertised
or offered for sale in commerce; or the selling, offering for sale,
advertising, delivering, transporting, or causing to be trans-
ported, after shipment in commerce, of any textile fiber product,
whether in its original state or contained in other textile fiber
products, as the terms “commerce” and “textile fiber product” are
defined in the Textile Fiber Products Identification Act:

1. Which is falsely or deceptively stamped, tagged, la-
beled, invoiced, advertised or otherwise identified as to the
name or amount of constituent fibers contained therein.

2. Unless each such product has securely affixed thereto a
label showing each element of information required to be dis-
closed by Section 4(b) of the Textile Fiber Products Identifi-
cation Act.

3. Unless samples, swatches and specimens of said textile
fiber product subject to the aforesaid Act which are used to
promote or effect sales of such textile fiber product are la-
beled to show the respective fiber contents and other required
information.

It is further ordered, That respondent Taylor-Friedsam Co.,
Inc., a corporation, and its officers, representatives, agents, and
employees, directly or through any corporate or other device, in
connection with the introduction, delivery for introduction, sale,
advertising, or offering for sale, in commerce, or the transporta-
tion or causing to be transported in commerce, or the importation
into the United States, of any textile fiber product; or in connec-
tion with the sale, offering for sale, advertising, delivery, trans-
portation, or causing to be transported, of any textile fiber prod-
uet which has been advertised or offered for sale in commerce; or
in connection with the sale, offering for sale, advertising, deliv-
ery, transportation, or causing to be transported, after shipment
in commerce, of any textile fiber product, whether in its original
state or contained in other textile fiber products, as the terms
“commerce” and “textile fiber product” are defined in the Textile
Fiber Products Identification Act, do forthwith cease and desist
from furnishing a false guaranty that any such textile fiber prod-
uct is not misbranded or otherwise misrepresented under the
provisions of the Textile Fiber Products Identification Act.
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It is further ordered, That the complaint against the respon-
dent Dorothy Nitsch be, and the same hereby is, dismissed.

OPINION OF THE COMMISSION
MARCH 28, 1966
By Di1XoN, Commissioner:

In a complaint issued on March 8, 1965, respondents were
charged with misbranding and falsely guaranteeing textile fiber
products in violation of §§ 4(a), 4(b) and 10 of the Textile Fiber
Products Identification Act (Textile Act),® Rules 21(a) of the
Rules and Regulations ? issued by the Federal Trade Commis-
sion under that statute, and the Federal Trade Commission Act.?
The hearing examiner held in his initial decision that the allega-
tions of the complaint were sustained and ordered the corporate
respondent to cease and desist from furnishing false guaranties
and engaging in any practices violative of §8 4(a) and 4(b) of
the Textile Act or Rule 21(a). In each of its particulars the order
was applicable to “any textile fiber product.”

The examiner further ordered the dismissal of the complaint
against respondent Dorothy Nitsch. We agree with that disposi-
tion and have adopted the relevant findings of the examiner.
Thus, hereafter, all references to “respondent” apply to the cor-
porate respondent, Taylor-Friedsam Co., Inc.

Respondent is a wholesale distributor of ribbons, its sole prod-
uct, to retailers and manufacturers located throughout the United
States. It sells approximately 100 ribbon patterns, the majority
of which are imported from foreign manufacturers who are not
subject to the jurisdiction of the Federal Trade Commission (tr.
180-81). All of respondent’s invoices contain a warranty that its
ribbons are clearly and truthfully labeled (Answer to Com-
plaint).

Each charge in the complaint arose out of the labeling of one
ribbon pattern—No. 4520 Nyvel—imported from Vischer & Com-
pany, Inc., a manufacturer in Basle, Switzerland. The labels on
both the ribbon holders and the swatch cards used to promote the
pattern were marked “60% NYLON—40% RAYON,” although
the ribbon’s actual fiber content was approximately 51% nylon—
49% rayon. Thus, there was a substantial component fiber

115 U.S.C. 70.
216 C.F.R. § 303.21.

315 U.S.C. 45.
4 Respondent is & wholly owned subsidiary of Gottschalk and Company (tr. 127).
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overstatement/understatement of about 9% of the total fiber
weight of the ribbon. ‘

Respondent, in its answer to the complaint, admitted that the
pattern 4520 ribbon holders and swatch cards were incorrectly la-
beled, but set forth certain mitigating circumstances which it felt
justified a dismissal. In its brief on appeal from the initial deci-
sion, respondent took exception to the examiner’s finding that it
had falsely labeled for years and to his failure to make certain
findings of facts relating to the question of a need for a broad
order. Although it acknowledged that its mislabeling violated the
Textile Act and conceded that the Commission could justifiably
issue an order, an objection was made to the scope of the order
which was entered. Essentially, respondent would have the order
apply only to “any ribbon manufactured by Vischer & Company,
Inc., of Basle, Switzerland,” instead of sweepingly to “any textile
fiber product.” Thus, in effect, our principal task in this appeal is
to make a determination, based on the facts of record, as to the
scope of the order, if any, which we should issue.

The Textile Act, like the Fur Products Labeling Act® and the
Wool Products Labeling Act,® was enacted to protect the public
against false guaranteeing, mislabeling and other related objec-
tionable practices. The prohibitions in those statutes are absolute.
The Acts may be violated despite the absence of actual deception
or a tendency to deceive,” and regardless of whether the respon-
dent intended or even had knowledge of an illegality.® Also,
proven violations are not excused even though they could be char-
acterized as technical or trivial? or were merely isolated occur-
rences.’ Once a violation has been demonstrated, the Commission
has wide discretion in choosing an adequate remedy, including an
order requiring compliance with all of an Act’s provisions relat-
ing to the unlawful practice or practices proven.’* The proper

515 U.S.C. 69.

815 U.S.C. 68.

T Samuel A. Mannis & Co., 56 F.T.C. 833, 857 (1960) aff’d 293 F. 2d 774 (9th Cir. 1961).

8 1bid. See Feature Fabrics, Inc., 60 F.T.C. 898 (1962)., Willfully offering for sale a
misbranded textile product in commerce and willfully furnishing a false guaranty for a
textile product subjects a seller to possible eriminal prosecution (15 U.S.C. 70 (i)); thus,
clearly, the issuance of a preventive and remedial cease-and-desist order when a violation
is unintentional is not an abuse of the Commission’s discretion.

® Mandel Bros. v. Federal Trade Commission, 2564 F. 2d 18, 21 (7th Cir. 1958), rev'd on
other grounds, 359 U.S. 885 (1959); Paris Neckwear Co., 60 F.T.C. 531 (1962); see Sam-
uel A. Mannis & Co. v. Federal Trade Commission. 2983 F. 2d 774 (9th Cir. 1961).

1 Hoving Corp. v. Federal Trade Commission, 290 F. 2d 803, 806 (2d Cir. 1961); The

Fair v. Federal Trade Commission, 272 F.2d 609, 613 (7th Cir. 1959). Paris Neckwear Co.,
supra, n. 9.

1 Federal Trade Commission v. Mandel Bros., 359 U.S. 385, 392-3 (1959); Hunter Mills
Corp. v. Federal Trade Commission, 284 F. 2d 70 (2d Cir. 1960), cert. denied, 366 U.S. 903
(1961); The Fair v. Federal Trade Commission, supra, n. 10; Perfect-Fit Prods. Mfg. Co.,
59 F.T.C. 1112 (1961); Reliance Wool & Quilting Prods., Inc., 56 F.T.C. 543 (1959).
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scope of an order ‘“‘depends on the facts of each case and a judg-
ment as to the extent to which a particular violator should be
fenced in. * * * the question of the extent to which related activ-
ity should be enjoined is one of kind and degree.” 2

Our review of the record discloses the following facts concern-
ing respondent’s admitted violation of the statute.

On March 24, 1964, a Commission investigator, Mr. C. T. Rose,
visited respondent’s office for a routine Textile Act record exami-
nation. During the course of his examination, Mr. Rose selected
some four to eight invoices from respondent’s suppliers and com-
pared the information on them with corresponding ribbon labels
(tr. 74-77). One such invoice was from Vischer & Company. It
listed pattern 4520 as having a fiber content of 60% nylon—40%
rayon, by value, and 51% nylon—49% rayon, by weight. How-
ever, on the labels Vischer had designated the fiber content of
pattern 4520 by value, rather than by weight as required by the
Act. Respondent had printed its swatch cards to correspond to the
manufacturer’s labels and thus they were similarly wrongly la-
beled.

When the investigator brought this inconsistency to the atten-
tion of respondent’s employee, Miss Nitsch, she stated that never
before had there been an occasion to suspect Vischer was labeling
improperly (tr. 79-80, 108-09). The investigator examined the
remaining Vischer invoices and found no other apparent defective
labels (tr. 79, 108).

Without further contact with respondent, the investigator in
May 1964 purchased two pattern 4520 ribbon holders from one of
its retail customers and, subsequently, they were forwarded to the
Commission’s laboratory for a fiber content examination (tr.
67-8; CX 5-7). The tests confirmed that the ribbon and promo-
tional swatch cards had been mislabeled.

After the investigator’s visit, Miss Nitsch immediately ordered
new swatch cards printed with labels reading 51% nylon—49%
rayon and included in a lengthy letter to Vischer a paragraph
asking that the ribbon holder labels be changed from 60% nylon—
40% rayon to 51% nylon—49% rayon (tr. 109, 117-18; RX 1).
Vischer promptly advised that it had changed the quality of its
weaving so that in the future pattern 4520 would contain 53%
nylon—47% rayon and promised to mark the labels accordingly
(RX 2).

Beginning in August 1964, Miss Nitsch, who had managed res-
pondent for several years, began to be replaced by a Miss Rosalie

2 Federal Trade Commission v. Mandel Bros., supra, n. 11,
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Thalheimer (tr. 155).2® At that time Miss Nitsch had made no at-
tempts to ascertain whether Vischer had effectuated the neces-
sary labeling changes (tr. 119). She also failed to alert Miss
Thalheimer about the matter. It was not until December 30,1964,
when respondent was served with the Commission’s notice of an
intention to issue a complaint, that Miss Thalheimer learned
there had been a labeling problem (tr. 156-57).

Miss Thalheimer took immediate corrective measures. She or-
dered the labels on all ribbon holders in stock to be manually
changed to read 51% nylon—49% rayon (tr. 159-60). And she
wrote directly to Mr. Anthony Vischer informing him that the la-
beling changes promised the previous April had not been made
and requested that he rectify the mislabeling at once (tr. 157-58;
RX 3). Vischer’s reply was a reassertion that the pattern 4520
fiber percentages had recently been changed to 53% nylon—47%
rayon, and he again gave assurances that the labels would be so
altered.*

After receiving Vischer’s letter, Miss Thalheimer ordered new
swatch cards printed showing fiber content as 53% nylon—47%
rayon and had all ribbon holder labels similarly marked (tr.
162-63) . She also obtained a report from the United States Test-
ing Service on the fiber composition of a pattern 4520 specimen
imported in late 1964 which confirmed the 51-49 percentages she
had previously placed on the labels and swatches of the lot (tr.
169; RX 7).15

After the Commission’s complaint formally issued, respondent
again wrote its supplier to request proper labels so that the extra
expense of hand labeling could be avoided (RX 5). By letter of
March 22, 1965, the supplier advised respondent that from then
on all labels would be marked 58 % nylon—47% rayon (RX 6).

Considering these facts, we conclude that respondent’s argu-
ment in support of a narrow order must be rejected. Although
- respondent apparently did not violate the law intentionally, it
cannot be considered blameless for the mislabeling. As an import-
ing distributor, respondent had an obligation either itself to label

18 Respondent’s president and owner, Mr. Richard Lee Cash, was not active in the daily
operation of the company (tr. 127).

14 The impression gained from reading Vischer’s response is that he believed the labels
were then being correctly marked 51% nylon—49% rayon (see RX 4).

. ¥ Although some ribbon with 519 nylon—499% rayon may have been labeled 539% nylon
'—47% rayon after the receipt of Vischer’'s letter, such deviation would have been within
the tolerances allowable by the Commission’s Rules (Rule 43, 16 C.F.R. § 303.43). Complaint
counsel has not challenged the accuracy of any post-1964 labels.
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its products properly or to make certain by testing or other
means that the labeling furnished by its foreign suppliers was
truthful and otherwise in compliance with the Textile Act and
the Commission’s regulations.’* However, respondent chose to
rely completely upon Vischer to label all ribbons correctly (tr.
102-03). No tests were conducted on the fiber content of pattern
4520 prior to 1965 (tr. 103), even though respondent knew the
manufacturer had often changed the component percentages over
the years (tr. 116-17). No efforts were made to verify the infor-
mation printed on labels with that on the supplier’s invoices.
And, in addition, after receiving notice of the apparent mislabel-
ing, respondent not only continued its reliance upon Vischer, but
took no immediate steps either to alter those ribbon holder labels
currently held in stock, or to rescind the guaranties extended its
customers.

In our judgment, such a history of careless misfeasance demon-
strates the need for the issuance herein of an injunctive order
substantially broader than one limited only to the products ob-
tained from the supplier, Vischer and Company, Inc.” However,
we do believe that the examiner’s order should be altered in one
respect. The violations proved related solely to the merchandising
of ribbon, the single type of goods respondent sold, and there is
not the slightest suggestion that mislabeling of other textile prod-
ucts might be anticipated. Thus, we are modifying the examiner’s
order to cover ribbons only.

On the basis of the foregoing, respondent’s appeal is denied. To
the extent that the hearing examiner’s findings are deficient or in
error, the initial decision will be modified to conform to the find-
ings embodied herein. An appropriate order will be entered.

Commissioner Elman dissented and has filed a dissenting opin-
ion.

36 Pattern 4520 constituted a substantial amount ($42,000 or 6%) of the ribbon respondent
distributed in 1964. As we noted in Alscap, Inc., 60 F.T.C. 275, 280 (1962):

The protection afforded by the Act to manufacturers and distributors [respondent’s custo-
mers], as distinguished from consumers, is additional in that not only should these manu-
facturers and distributors be certain that what they think they are buying actually is what
they are buying, but they should be protected from, in turn, unwittingly making false repre-
sentations to their purchasers by adopting the representations made to thém by their sup-
plll‘:!f.()ommis,sion orders are not designed to punish for past transgressions, but are designed
as a means for preventing ‘illegal practices in the future.’’ Niresk Industries, Inc. v.
Federal Trade Commisgion, 278 F. 2d 337, 343 (7th Cir.), cert. denied, 364 U.S. 883 (1960).
See The Fair v. Federal Trade Commission, 272 F. 2d 609, 613 (7th Cir. 1959), a case aris-

ing under the Fur Products Labeling Act where the court sustained the issuance of a broad,
all products order that was based upon a misrepresentation of but one fur product.
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DISSENTING OPINION
MARCH 28, 1966
BY ELMAN, Commissioner:

There is no question in this case that respondent, a wholesale
distributor of ribbons, was guilty of a violation of the Textile Act.
The prohibitions in the Textile Act against mislabeling are, as
the Commission observes, “absolute” and “may be violated despite
the absence of actual deception or a tendency to deceive, and re-
gardless of whether the respondent intended or even had knowl-
edge of an illegality. Also, proven violations are not excused even
though they could be characterized as technical or trivial or were
merely isolated occurrences.” (P. 494.) But the question here is
not whether the respondent should be “excused,” but what kind
of an order is necessary to protect the public against recurrence
of the violation here found.

The mislabeling here was limited to one of the approximately
100 ribbon patterns sold by respondent. That pattern was im-
ported from Vischer, a manufacturer in Switzerland, who at-
tached the labels showing the ribbon’s fiber content. As the Com-
mission finds, the labels prepared by Vischer and furnished to
respondent were incorrect in that the rayon content was under-
stated by 9% and the nylon content correspondingly overstated.
So far as the record shows, the 9% error has no effect either on
competition or on consumer protection. There is no difference in
the value of the ribbon because of the 9% difference in fiber con-
tent, and neither the appearance nor the functional utility of the
ribbon is affected thereby.

As appears from the majority opinion, respondent did every-
thing it could to have Vischer make the necessary corrections in
the labeling. The Commission finds, however, that because res-
pondent “chose to rely completely on Vischer to label all ribbons
correctly,” it was guilty of ‘“careless misfeasance.”
(P. 497.) The Commission also finds that, despite such
“careless misfeasance,” the order should be limited “solely to the
merchandising of ribbon” and should not be extended to other
products because “there is not the slightest suggestion that misla-
beling of other textile products might be anticipated.” (P. 497.)
But, it seems to me, there is also not the slightest suggestion that
mislabeling of ribbons other than those imported from Vischer
might be anticipated. The facts related in the majority opinion
demonstrate that the fault here lay with Vischer, not with res-
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pondent. And the record also shows that the labels on the ribbon
imported from Vischer were corrected by January 1965, before
the complaint issued on March 8, 1965. (Finding of Fact 13, I.D.,
p. 490.)

This is precisely the type of trivial violation which is supposed
to be handled under the informal compliance procedures provided
in Section 1.21 of the Commission’s Rules. In view of respondent’s
obvious good faith and cooperation with the Commission, just as
much could have been achieved by these informal procedures—at
a fraction of the cost and in a much shorter time. But if the Com-
mission erred in issuing the complaint in the first place, it does
not now have to compound that error by issuing a harsh and pun-
itive order.

The Commission insists that it must choose between the alter-
natives of dismissing the complaint or issuing a broad order. But
the Commission is not confined to these two choices; it has large
discretion in fashioning an appropriate remedy. E.g., Jacob Sie-
gel Co. v. F.T.C., 827 U.S. 608, 611. In a recent case, where there
was found a violation of law far more serious than is involved
here, and having much greater impact on competition and con-
sumer protection, the Commission did not find itself compelled to
issue a cease and desist order. Instead, it entered a declaratory
order which did not preclude the Commission, if future circum-
stances warranted, from reopening the proceeding and issuing an
order to cease and desist. Furr’s, Inc., F.T.C. Docket No. 8581, de-
cided October 20, 1965 [68 F.T.C. 584]. I think this is a far more
appropriate case for a declaratory order than Furr’s.

At the very least, the order here should be tailored to the spe-
cific violation involved. See F.T.C. v. Mandel Brothers, Inc., 359
U.S. 385. So tailored, the order in this case would be limited to
ribbon purchased by respondent from Vischer.

FINAL ORDER

This matter having been heard by the Commission upon the ap-
peal of respondent, Taylor-Friedsam Co., Inc., from the hearing
examiner’s initial decision, and the Commission having fully con-
sidered briefs and argument in support thereof and in opposition
thereto, and the entire record herein; and

The Commission having determined, for the reasons stated in
the accompanying opinion, that respondent’s appeal should be de-
nied and that the hearing examiner’s findings as to the facts and
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order should be modified to conform to the views expressed in
said opinion:

It is ordered, That the hearing examiner’s initial decision be
modified by striking the third through the seventh sentences of
finding number 13 and substituting therefor the following:

The evidence further establishes that corporate respondent
did not attempt by testing or by any other means to determine
whether the labels furnished by its foreign supplier were in
compliance with the Textile Act and the regulations promul-
gated thereunder. Corporate respondent failed to make such
determination even though it was aware that its supplier had
often changed the percentages of the component fibers of
Pattern 4520 over the years. Moreover, corporate respondent
received invoices from its supplier which set forth the proper
fiber content of the ribbon by weight as required by the
statute. However, corporate respondent did not contact Visch-
er & Company concerning the incorrect fiber content on the
labels until after being contacted by the Commission’s investi-
gator. The evidence further establishes that corporate re-
spondent revised its swatch cards after being notified of the
mislabeling, but made no changes on the labels of the ribbon
then in stock. Although it notified Vischer & Company of the
apparent mislabeling after the investigator’s visit in March
1964, corporate respondent continued to receive and sell mis-
labeled ribbon and continued to furnish its customers with
guarantees that the ribbon was truthfully labeled until after
it received notice of the Commission’s intention to issue a
complaint in December 1964.

It is further ordered, That the initial decision be additionally
modified by striking the order to cease and desist and substituting
the following:

ORDER

It is ordered, That respondent Taylor-Friedsam Co., Inc., a
corporation, and its officers, representatives, agents, and em-
ployees, directly or through any corporate or other device, do
forthwith cease and desist from introducing, delivering for
introduction, selling, advertising, or offering for sale, in com-
merce, or transporting, causing to be transported in com-
merce, or importing into the United States, any textile fiber
ribbon; or selling, offering for sale, advertising, delivering,
transporting or causing to be transported, any textile fiber
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ribbon which has been advertised or offered for sale in com-
merce; or the selling, offering for sale, advertising, deliver-
ing, transporting, or causing to be transported, after ship-
ment in commerce, any textile fiber ribbon, whether in its
original state or contained in other textile fiber products, as
the terms “commerce” and “textile fiber” are defined in the
Textile Fiber Products Identification Act:

1. Which is falsely or deceptively stamped, tagged, la-
beled, invoiced, advertised or otherwise identified as to
the name or amount of constituent fibers contained
therein.

2. Unless each such product has securely affixed there-
to a label showing each element of information re-
quired to be disclosed by Section 4(b) of the Textile
Fiber Products Identification Act.

8. Unless samples, swatches and specimens of said
textile fiber product subject to the aforesaid Act which
are used to promote or effect sales of such textile fiber
product are labeled to show the respective fiber contents
and other required information.

It is further ordered, That respondent Taylor-Friedsam
Co., Inc., a corporation, and its officers, representatives,
agents, and employees, directly or through any corporate or
other device, in connection with the introduction, delivery
for introduction, sale, advertising, or offering for sale, in
commerce, or the transportation or causing to be transported
in commerce, or the importation into the United States, of
any textile fiber ribbon; or in connection with the sale, offer-
ing for sale, advertising, delivery, transportation, or causing
to be transported, of any textile fiber ribbon which has
been advertised or offered for sale in commerce; or in
connection with the sale, offering for sale, advertising, de-
livery, transportation, or causing to be transported, after
shipment in commerce, of any textile fiber ribbon, whether
in its original state or contained in other textile fiber
products, as the terms “commerce” and ‘“textile fiber”
are defined in the Textile Fiber Products Identification Act,
do forthwith cease and desist from furnishing a false guar-
anty that any such textile fiber ribbon is not misbranded or
otherwise misrepresented under the provisions of the Textile
Fiber Products Identification Act.
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It is further ordered, That the complaint against the res-
pondent, Dorothy Nitsch, be, and it hereby is, dismissed.

It is further ordered, That the hearing examiner’s initial deci-
sion of September 20, 1965, as modified herein and as modified
and supplemented by the accompanying opinion, be, and it hereby
is, adopted as the decision of the Commission.

It is further ordered, That the respondent shall, within sixty
(60) days after service upon it of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner
and form in which it has complied with the order to cease and
desist set forth herein.

Commissioner Elman dissented and has filed a dissenting opin-
ion.

IN THE MATTER OF
THE ATLANTIC COMPANY ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8677. Complaint, Jan. 11, 1966—Decision, Mar. 81, 1966

Consent order requiring three operators of retail grocery stores in the Chat-
tanooga, Tenn., area, to cease coercing or intimidating retail outlets to
refuse to deal with members of a beer wholesalers organization.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that the res-
pondents named in the caption hereof have violated the provi-
sions of said Act, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges as follows:

PARAGRAPH 1. Respondent The Atlantic Company, hereinafter
sometimes referred to as Atlantic, is a corporation organized, ex-
isting and doing business under and by virtue of the laws of the
State of Georgia, with principal business offices at 106 Washing-
ton Street, Viaduct, Atlanta, Georgia. Through its E-Z Food
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Shops Division, respondent operates approximately 160 retail
stores in an area encompassing the States of Mississippi, Ala-
bama, Tennessee, Florida, Georgia, North Carolina, and South
Carolina. Among the items sold by these stores are grocery prod-
ucts, beer, magazines and lawn and garden supplies. In 1963, res-
pondent’s net sales amounted to over $23,000,000.

Respondent Harold M. Lasater is a resident of the State of Ten-
nessee with a business address located at 5013 Rossville Boule-
vard, Chattanooga, Tennessee. Respondent Lasater is engaged in®
the retail grocery business. Utilizing the trade style of “Willie’s
Supermarket,” respondent Lasater owns and operates three su-
permarkets within the city of Chattanooga, Tennessee, and sur-
rounding area thereof. The combined annual net sales of these
stores exceed $2,500,000.

Respondent A, Clyde Pruett is a resident of the State of Ten-
nessee with a business address located at 5738 Ringgold Road,
Chattanooga, Tennessee. Respondent Pruett is engaged in the re-
tail grocery business. Through various corporate and other busi-
ness devices, and under the trade style “Pruett’s Food Town,”
respondent owns and operates five supermarkets in the city of
Chattanooga and surrounding area thereof. The combined annual
net sales of these retail outlets exceed $1,000,000.

PAR. 2. In the course and conduct of its business, respondent
Atlantic, from its corporate headquarters in Atlanta, Georgia,
purchases food, beverage and other products manufactured in
various States of the United States and causes said products to be
shipped across State borders and sold through its retail outlets lo-
cated in the States mentioned in Paragraph One. For the past
several years, and at all times mentioned herein, respondent has
been, and is now, engaged in commerce as “commerce” is defined
in the Federal Trade Commission Act.

PAR. 3. Respondents Lasater and Pruett, individually or
through various corporate and other business devices, purchase
food, beverage and other products that are manufactured in vari-
ous States of the United States and cause said products to be
shipped across State borders to their businesses located in the
State of Tennessee. For the past several years, and at all times
mentioned herein, said respondents have been, and are now, en-
gaged in commerce as ‘“commerce” is defined in the Federal Trade
Commission Act.

PAR. 4. Since April of 1964, respondents Atlantic, Lasater and
Pruett have been members of an unincorporated group called the
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Chattanooga Beer Retailers Association. The members of this asso-
ciation are in competition with each other in the retail sale of
beer, except insofar as such competition has been lessened and re-
strained by the practices alleged herein.

PAR. 5. Chattanooga Beer Wholesalers Association is an unin-
corporated association composed of the six largest beer distribu-
tors in Hamilton County, Tennessee. Members of this association
purchase their beer from manufacturers located in various States
of the United States and sell it .on both the wholesale and retail
level to customers in Chattanooga, Tennessee, and surrounding
areas. In reference to retail sales, members of the Chattanooga
Beer Wholesalers Association are in competition with the retail
businesses operated by respondents herein and other members of
the Chattanooga Beer Retailers Association, except insofar as
such competition has been lessened and restrained by the practices
alleged herein.

PAR. 6. In the course of their aforedescribed business in com-
merce, respondents Atlantic, Lasater and Pruett, acting be-
tween and among themselves, and with other members of the
Chattanooga Beer Retailers Association, during the period from
April of 1964 through September of the same year, entered
into an understanding, agreement, combination and conspiracy to
establish, and did establish, place into effect and carry out a
planned common course of action to adopt and adhere to certain
practices and policies for the purpose of or with the effect of hin-
dering, lessening, restraining and eliminating competition in the
sale and distribution of beer between respondents and members
of the Chattanooga Beer Wholesalers Association in Chattanooga,
Tennessee and surrounding areas.

Pursuant to and in furtherance of said understanding, agree-
ment, combination, conspiracy and planned course of action, res-
pondents Atlantic, Lasater and Pruett, together with certain
members of the Chattanooga Beer Retailers Association, concert-
edly caused, or attempted to cause, a reduction or complete elimi-
nation of purchases from members of the Chattanooga Beer
Wholesalers Association, and attempted to induce and did induce
other retailers, some not members of the Chattanooga Beer Re-
tailers Association, to refuse dealings with members of the Chat-
tanooga Beer Wholesalers Association.

PAR. 7. The acts and practices of the respondents, as herein al-
leged, have had and do have the effect of hindering, lessening,
restricting, restraining and eliminating competition among the
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respondents and others in the sale and distribution of beer; are all
to the prejudice of the public; and constitute unfair methods of
competition and unfair acts and practices in commerce within the
intent and meaning of Section 5 of the Federal Trade Commission
Act.

DECISION AND ORDER

The Commission having issued its complaint on January 11,
1966, charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respon-
dents having been served with a copy of that complaint; and

. The Commission having duly determined upon motion certified
to the Commission that, in the circumstances presented, the
public interest would be served by waiver here of the provision of
Section 2.4 (d) of its Rules that the consent order procedure shall
not be available after issuance of complaint; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by respondents of all the jurisdictional facts set forth in
the complaint, a statement that the sighing of said agreement is
for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as set forth in such
complaint, and waivers and provisions as required by the Com-
mission’s rules; and ‘

The Commission having considered the aforesaid agreement
and having determined that it provides an adequate basis for ap-
propriate disposition of this proceeding, the agreement is hereby
accepted, the following jurisdictional findings are made, and the
following order is entered:

1. Respondent The Atlantic Company is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of Georgia, with principal business offices at 106
Washington Street, Viaduct, Atlanta, Georgia.

Respondent Harold M. Lasater is a resident of the State of Ten-
nessee and his address is 5018 Rossville Boulevard, Chattanooga,
Tennessee.

Respondent A. Clyde Pruett is a resident of the State of Ten-
nessee and his address is 5738 Ringgold Road, Chattanooga, Ten-
nessee.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.
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ORDER

It is ordered, That respondent The Atlantic Company, a corpo-
ration, its officers, representatives, agents, employees, successors
and assigns, and respondents Harold M. Lasater and A. Clyde
Pruett, individuals, their agents, representatives and employees,
directly or through any corporate or other device, in connection
with the purchase or sale in commerce, as “commerce” is defined
in the Federal Trade Commission Act, of food, beverage and
other products customarily sold through retail grocery channels,
do forthwith cease and desist from entering into, cooperating in,
carrying out or continuing any planned common course of action,
understanding, agreement or conspiracy, between or among any
two or more of said respondents or among or between any one or
more of said respondents and others not parties hereto, to do or
perform any of the following acts and practices:

1. Coerce or intimidate in any manner or by any means,
including boycott or threat of boycott, any manufacturer,
wholesaler, distributor or competitor to engage in, cease to
engage in, or refrain from engaging in, any acts or practices
relating to the conduct of the latter’s business.

2. Refuse to purchase or threaten to refuse to purchase
from any manufacturer, wholesaler or distributor.

3. Induce or attempt to induce any purchaser to refuse to

~ deal with any manufacturer, wholesaler or distributor.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

IN THE MATTER OF
TURK-TUCKER FURS, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD 'TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING
ACTS

Docket C-1053. Complaint, March 31, 1966—Decision, March 31, 1966

Consent order requiring a New York City furrier to cease falsely invoicing
its fur products by omitting required information, improperly identify-
ing fur-producing animals, and misrepresenting the country of origin of
furs.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, and by virtue of the au-
thority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Turk-Tucker Furs, Inc., a corpora-
tion, and Philip Turk and Hyman Tucker, individually and as of-
ficers of the said corporation, hereinafter referred to as respon-
dents, have violated the provisions of said Acts and the Rules and
Regulations promulgated under the Fur Products Labeling Act,
and it appearing to the Commission that a proceeding by it in res-
pect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Turk-Tucker Furs, Inc., is a corpo-
ration organized, existing and doing business under and by virtue
of the laws of the State of New York.

Respondents Philip Turk and Hyman Tucker are officers of the
corporate respondent and formulate, direct and control the acts,
practices and policies of the said corporate respondent including
those hereinafter set forth.

. Respondents are manufacturers of fur products with their
office and principal place of business located at 224 West 30th
Street, city of New York, State of New York.

PAR. 2. Subsequent to the effective date of the Fur Products La-
beling Act on August 9, 1952, respondents have been and are now
engaged in the introduction into commerce, and in the manufac-
ture for introduction into commerce, and in the sale, advertising,
and offering for sale in commerce, and in the transportation
and distribution in commerce, of fur products; and have manu-
factured for sale, sold, advertised, offered for sale, transported
and distributed fur products which have been made in whole
or in part of furs which have been shipped and received in
commerce, as the terms “commerce,” “fur” and “fur product” are
defined in the Fur Products Labeling Act.

PAR. 8. Certain of said fur products were falsely and decep-
tively invoiced by the respondents in that they were not invoiced
as required by Section 5(b) (1) of the Fur Products Labeling Act
and the Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products covered by invoices which
failed:

1. To show the true animal name of the fur used in the fur
product.
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2. To show the country of origin of imported furs used in fur
products.

PAR. 4. Certain of said fur products were falsely and decep-
tively invoiced with respect to the name or designation of the ani-
mal or animals that produced the fur from which the said fur
products had been manufactured, in violation of Section 5(b) (2)
of the Fur Products Labeling Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products which were invoiced as
“Sable” when, in fact, the fur contained in such products was
“American Sable” or “American Marten” which are names used
interchangeably to identify the same animal.

PAR. 5. Certain of said fur products were falsely and decep-
tively invoiced with respect to the name of the country of origin
of imported furs used in such fur products, in violation of Section
5(b) (2) of the Fur Products Labeling Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products invoiced to show the name
~ of the country of origin of furs contained in such fur products as
“Russia” when the country of origin of such furs was, in fact,
“Canada.”

PAR. 6. The aforesaid acts and practices of respondents, as
herein alleged, are in violation of the Fur Products Labeling Act
and the Rules and Regulations promulgated thereunder and con-
stitute unfair and deceptive acts and practices and unfair meth-
ods of competition in commerce under the Federal Trade Commis-
sion Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the Bureau of
Textiles and Furs proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act and the Fur Products Labeling Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
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of said agreement is for settlement purposes only and does not
constitute an admission by the respondents that the law has been
violated as alleged in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having reason to believe that the respondents
have violated said Acts, and having determined that complaint
should issue stating its charges in that respect, hereby issues its
complaint, accepts said agreement, makes the following jurisdic-
tional findings, and enters the following order: '

1. Respondent Turk-Tucker Furs, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of New York, with its office and principal place of
business located at 224 West 30th Street, in the city of New York,
State of New York. -

Respondents Philip Turk and Hyman Tucker are officers of
said corporation and their address is the same as that of said cor-
poration.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That respondents Turk-Tucker Furs, Inc., a cor-
poration, and its officers, and Philip Turk and Hyman Tucker, in-
dividually and as officers of said corporation and respondents’
representatives, agents and employees, directly or through any
corporate or other device, in connection with the introduction, or
manufacture for introduction, into commerce, or the sale, adver-
tising or offering for sale, in commerce, or the transportation and
distribution in commerce of any fur product; or in connection
with the manufacture for sale, sale, advertising, offering for sale,
transportation or distribution, of any fur product which is made
in whole or in part of fur which has been shipped and received in
commerce, as the terms “commerce,” “fur” and “fur product” are
defined in the Fur Products Labeling Act, do forthwith cease and
desist from:

Falsely and deceptively invoicing fur products by:

1. Failing to furnish invoices, as the term “invoice” is
defined in the Fur Products Labeling Act, showing in
words and figures plainly legible all the information re-
quired to be disclosed in each of the subsections of Sec-
tion 5(b) (1) of the Fur Products Labeling Act.
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2. Setting forth on invoices pertaining to fur products
any false or deceptive information with respect to the
name or designation of the animal or animals that prod-
uced the fur contained in such fur products.

3. Misrepresenting in any manner, on invoices di-
rectly or by implication, the country of origin of the fur
contained in fur products.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

IN THE MATTER OF
CHAMBERS & CHAMBERS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-1054. Complaint, March 81, 1966—Decision, March 31, 1966

Consent order requiring a New York City retail furrier to cease deceptively
invoicing and falsely advertising its fur products, and failing to main-
tain adequate records.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act and by virtue of the au-
thority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Chambers & Chambers, Inc., a cor-
poration, and Harry J. Chambers and Wilmer C. Maurer, individ-
ually and as officers of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Acts and the
Rules and Regulations promulgated under the Fur Products La-

“beling Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby is-
sues its complaint stating its charges in that respect as follows:

PARAGRAPH 1. Chambers & Chambers, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of New York. Their office and principal place of
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business is located at 370 Seventh Avenue, New York, New York.

Individual respondents Harry J. Chambers and Wilmer C.
Maurer are officers of said corporation and formulate, direct and
control the acts, practices and policies of said corporation includ-
ing those herein set forth. Their address is the same as that of
said corporation.

Respondents are retailers of fur products and operate two re-
tail stores and leased departments in five department stores in
various States of the United States.

PAR. 2. Subsequent to the effective date of the Fur Products La-
beling Act on August 9, 1952, respondents have been and are now
engaged in the introduction into commerce, and in the sale, adver-
tising and offering for sale in commerce, and in the transporta-
tion and distribution in commerce, of fur products; and have sold,
advertised, offered for sale, transported and distributed fur prod-
ucts which have been made in whole or in part of fur which had
been shipped and received in commerce, as the terms “commerce,”
“fur” and “fur product” are defined in the Fur Products Labeling
Act.

PaR. 8. Certain of said fur products were falsely and decep-
tively invoiced by the respondents in that they were not invoiced
as required by Section 5(b) (1) of the Fur Products Labeling Act,
and the Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products covered by invoices which
failed to show the true animal name of the fur used in the fur
product.

PAR. 4. Certain of said fur products were falsely and decep-
tively invoiced in violation of the Fur Products Labeling Act in
that they were not invoiced in accordance with the Rules and
Regulations promulgated thereunder in the following respects:

(a) Information required under Section 5(b) (1) of the Fur
Products Labeling Act and the Rules and Regulations promul-
gated thereunder was set forth on invoices in abbreviated form,
in violation of Rule 4 of said Rules and Regulations.

(b) The term “Dyed Broadtail—processed Lamb” was not set
forth on invoices in the manner required by law, in violation of
Rule 10 of said Rules and Regulations.

(c) The term ‘“natural” was not used on invoices to describe
fur products which were not pointed, bleached, dyed, tip-dyed or
otherwise artificially colored, in violation of Rule 19(g) of said
Rules and Regulations. ‘
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(d) Required item numbers were not set forth on invoices, in
violation of Rule 40 of said Rules and Regulations.

PAR. 5. Certain of said fur products were falsely and decep-
tively invoiced in that respondents set forth on invoices pertain-
ing to fur products the name of an animal other than the name of
the animal that produced the fur from which the said fur prod-
ucts had been manufactured, in violation of Section 5(b) (2) of
the Fur Products Labeling Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products which were invoiced as
“Broadtail” thereby implying that the furs contained therein
were entitled to the designation “Broadtail Lamb” when in truth
and in fact they were not entitled to such designation.

PAR. 6. Certain of said fur products were falsely and decep-
tively advertised in violation of the Fur Products Labeling Act in
that certain advertisements intended to aid, promote and assist,
directly or indirectly, in the sale and offering for sale of such fur
products were not in accordance with the provisions of Section
5(a) of the said Act.

Among and included in the aforementioned advertisements, but
not limited thereto, were advertisements of respondents which
appeared in issues of the Providence Evening Bulletin and Jour-
nal, a newspaper published in the city of Providence, State of
Rhode Island.

Among such false and deceptive advertisements, but not limited
thereto were advertisements which failed :

1. To show the true animal name of the fur used in the fur
product.

2. To show that the fur contained in the fur product was
bleached, dyed or otherwise artificially colored, when such was
the fact.

PAR. 7. By means of the aforesaid advertisement and others of
similar import and meaning not specifically referred to herein,
respondents falsely and deceptively advertised fur products in vi-
olation of the Fur Products Labeling Act in that the said fur
products were not advertised in accordance with the Rules and
Regulations promulgated thereunder in that the term ‘“Dyed
Broadtail—processed Lamb’” was not set forth in the manner re-
quired, in violation of Rule 10 of the said Rules and Regulations.

PAR. 8. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein,
respondents falsely and deceptively advertised fur products in
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that certain of said fur products were falsely and deceptively
identified with respect to the name or designation of the animal
or animals that produced the fur from which the said fur prod-
ucts had been manufactured, in violation of Section 5(a) (5) of
the Fur Products Labeling Act.

Among such falsely and deceptively advertised fur products,
but not limited thereto, were fur products advertised as “Broad-
tail” thereby implying that the furs contained therein were enti-
tled to the designation “Broadtail Lamb” when in truth and in
fact they were not entitled to such designation. ’

PAR. 9. By means of the aforesaid advertisements and other ad-
vertisements of similar import and meaning, not specifically re-
ferred to herein, respondents falsely and deceptively advertised
fur products in that said advertisements represented that the
prices of fur products were reduced from respondents’ former
prices and that the amount of such price reductions afforded sav-
ings to the purchasers of respondents’ fur products when, in
truth and in fact, the alleged former prices were fictitious in that
they were not actual bona fide prices at which respondents offered
the fur products to the public on a regular basis for a reasonably
substantial period of time in the recent regular course of business
and the said fur products were not reduced in price as repre-
sented and the represented savings were not thereby afforded to
the purchasers, in violation of Section 5(a) (5) of the Fur Prod-
ucts Labeling Act and Rule 44(a) of the Rules and Regulations
promulgated under the said Act.

PAR. 10. By means of the aforesaid advertisements and others
of similar import and meaning not specifically referred to herein
respondents falsely and deceptively advertised fur products in vi-
olation of Section 5(a) (5) of the Fur Products Labeling Act in
that the said advertisements represented through statements such
as “Way Below Regular Cost” and “Save Up To $100.,” either di-
rectly or by implication, that the fur products so advertised were
being sold by respondents at prices which were reduced from the
former bona fide prices at which the respondents offered the fur
products to the public on a regular basis for a reasonably sub-
stantial period of time in the recent regular course of business
and the amount of such purported reduction constituted savings
to the purchasers of respondents’ products, when in fact such fur
products were not reduced in price and savings were not afforded
purchasers of respondents’ products as represented.

PAR. 11. In advertising fur products for sale as aforesaid res-
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pondents represented through such statements as “14 price,” that
prices of fur products were reduced in direct proportion to the
percentages stated and that the amount of said reduction afforded
savings to the purchasers of respondents’ products when in fact
such prices were not reduced in direct proportion to the percent-
ages stated and the represented savings were not thereby afforded
to the said purchasers, in violation of Section 5(a) (5) of the Fur
Products Labeling Act.

PAR. 12. In advertising fur products for sale, as aforesaid, res-
pondents made pricing claims and representations of the types
covered by subsections (a), (b), (¢), and (d) of Rule 44 of the
Regulations under the Fur Products Labeling Act. Respondents in
making such claims and representations failed to maintain full
and adequate records disclosing the facts upon which such pricing
claims and representations were based in violation of Rule 44 (e)
" of the said Rules and Regulations.

PAR. 18. The aforesaid acts and practices of respondents, as
herein alleged, are in violation of the Fur Products Labeling Act
and the Rules and Regulations promulgated thereunder and con-
stitute unfair and deceptive acts and practices and unfair meth-
ods of competition in commerce under the Federal Trade Commis-
sion Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Fur Prod-
ucts Labeling Act, and the respondents having been served with
notice of said determination and with a copy of the complaint the
Commission intended to issue, together with a proposed form of
order; and

The respondents and counse] for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by respondents of all the jurisdictional facts set forth in
the complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as set
forth in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby ac-
cepts same, issues its complaint in the form contemplated by said
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agreement, makes the following jurisdictional findings, and en-
ters the following order:

1. Respondent Chambers & Chambers, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of New York, with its office and principal place
of business located at 870 Seventh Avenue, New York, New York.

Individual respondents Harry J. Chambers and Wilmer C.
Maurer are officers of said corporation and their address is the
same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That respondents Chambers & Chambers, Inc., a
corporation, and its officers, and Harry J. Chambers and Wilmer
C. Maurer, individually and as officers of said corporation, and
respondents’ representatives, agents, and employees, directly or
through any corporate or other device, in connection with the in-
troduction into commerce, or the sale, advertising or offering for
sale in commerce, or the transportation or distribution in com-
merce, of any fur product; or in connection with the sale, adver-
tising, offering for sale, transportation or distribution of any fur
product which is made in whole or in part of fur which has been
shipped and received in commerce, as “commerce,” “fur” and
“fur product” are defined in the Fur Products Labeling Act, do
forthwith cease and desist from:

A. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices, as the term “invoice” is
defined in the Fur Products Labeling Act, showing in
words and figures plainly legible all the information re-
quired to be disclosed by each of the subsections of Sec-
tion 5(b) (1) of the Fur Products Labeling Act.

2. Setting forth on the invoices pertaining to fur
products the name or names of any animal or animals
other than the name of the animal producing the fur
contained in the fur product as specified in the Fur
Products Name Guide, and as prescribed by the Rules
and Regulations. :

3. Setting forth information required under Section
5(b) (1) of the Fur Products Labeling Act and the Rules
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and Regulations promulgated thereunder in abbreviated
form.

4. Failing to set forth the term “Dyed Broadtail—
processed Lamb” in the manner required where an elec-
tion is made to use that term instead of the words “Dyed
Lamb.”

5. Failing to set forth the term “natural” as part of
the information required to be disclosed on invoices
under the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder to describe fur
products which are not pointed, bleached, dyed, tip-dyed
or otherwise artificially colored.

6. Failing to set forth on invoices the item number or
mark assigned to fur products.

B. Falsely or deceptively advertising fur products through
the use of any advertisement, representation, public an-
nouncement or notice which is intended to aid, promote or as-
sist directly or indirectly, in the sale, or offering for sale of
any fur product, and which:

1. Fails to set forth in words and figures plainly legi-
ble all the information required to be disclosed by each
of the subsections of Section 5(a) of the Fur Products
Labeling Act.

2. Falsely or deceptively identifies any such fur prod-
uct as to the name or designation of the animal or ani-
mals that produced the fur contained in the fur product.

3. Fails to set forth the term “Dyed Broadtail—pro-
cessed Lamb” in the manner required where an election
is made to use that term instead of the words “Dyed
Lamb.”

4. Represents directly or by implication that any
price, whether accompanied or not by descriptive termi-
nology, is the respondents’ former price of a fur product
when such amount is in excess of the actual, bona fide
price at which respondents offered such fur products to
the public on a regular basis for a reasonably substan-
tial period of time in the recent regular course of busi-
ness.

5. Misrepresents in any manner the savings available
to purchasers of respondents’ fur products.

6. Falsely or deceptively represents in any manner
that prices of respondents’ fur products are reduced.



MANGEL’S, ETC. 517
510 v Complaint

7. Misrepresents directly or by implication through
percentage savings claims that prices of fur products
are reduced to afford purchasers of respondents’ fur
products the percentage of savings stated.

C. Making claims and representations of the types covered
by subsections (a), (b), (¢) and (d) of Rule 44 of the Rules
and Regulations promulgated under the Fur Products Label-
ing Act unless there are maintained by respondents full and
adequate records disclosing the facts upon which such claims .
and representations are based. '

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

IN THE MATTER OF

MANGEL STORES CORPORATION TRADING AS MANGEL’S,
ETC.

. CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION AND THE TEXTILE FIBER PRODUCTS
IDENTIFICATION ACTS

Docket C-1055. Complaint, April 6, 1966—Decision, April 6, 1966

Consent order requiring a New York City operator of a chain of retail stores
engaged in selling a medium line of wearing apparel, to cease misbrand-
ing and falsely advertising its textile fiber products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Textile Fiber Products Identification Act, and by vir-
tue of the authority vested in it by said Acts, the Federal Trade
Commission, having reason to believe that Mangel Stores Corpo-
ration, a corporation, trading as Mangel’s, Salle Ann and Shop-
per’s Fair, hereinafter referred to as respondent, has violated the
provisions of the said Acts and the Rules and Regulations pro-
mulgated under the Textile Fiber Products Identification Act, and
it appearing to the Commission that a proceeding by it in respect
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thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Mangel Stores Corporation, trading
as Mangel’s, Salle Ann and Shopper’s Fair, is a corporation orga-
nized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place
of business located at 115 West 18th Street, New York, New
York.

The respondent operates a large number of retail stores en-
gaged in selling a medium line of wearing apparel to the general
public. Some of the stores, in addition to retailing wearing ap-
parel, also retail such items as hardware, toys, photographic
equipment, sporting goods, costume jewelry and cosmetics.

PAR. 2. Subsequent to the effective date of the Textile Fiber
Products Identification Act on March 8, 1960, respondent has
been and is now engaged in the introduction, delivery for intro-
duction, sale, advertising, and offering for sale, in commerce, and
in the transportation or causing to be transported in commerce,
and the importation into the United States, of textile fiber prod-
ucts; and has sold, offered for sale, advertised, delivered, trans-
ported, and caused to be transported textile fiber products, which
have been advertised or offered for sale in commerce; and has
sold, offered for sale, advertised, delivered, transported, and
caused to be transported, after shipment in commerce, textile
fiber products, either in their original state or contained in other
textile fiber products; as the terms “commerce” and ‘“textile fiber
product” are defined in the Textile Fiber Products Identification
Act.

PAR. 8. Certain of said textile fiver products were misbranded
by respondent within the intent and meaning of Section 4(a) of
the Textile Fiber Products Identification Act and the Rules and
Regulations promulgated thereunder, in that they were falsely
and deceptively stamped, tagged, labeled, invoiced, advertised, or
otherwise identified as to the name or amount of constituent fibers

- contained therein.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products with labels which contained
terms which represented either directly or by implication, certain
fibers as present in the said product when such was not the case.
Among such terms, but not limited thereto, was the term “linen”
used in such a phrase as “The luxury look of imported silk linen”
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describing products labeled as “80% Dupioni silk, 20% imported
rayon.”

Par. 4. Certain of said textile fiber products were misbhranded
by respondent in that they were not stamped, tagged, labeled, or
otherwise identified to show any of the information required
under the provisions of Section 4 (b) of the Textile Fiber Prod-
ucts Identification Act, and the Rules and Regulations promul-
gated under said Act.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products to which no labels whatever
were affixed, and textile fiber products with labels which failed to
show in words and figures plainly legible:

(1) The true generic names of the constituent fibers present in
textile fiber products: and

(2) The percentage of each of such fibers; and

(3) The name, or other identification issued and registered by
the Commission, of the manufacturer of the product, or one or
more persons subject to Section 3 with respect to such product.

PAR. 5. Certain of said textile fiber products were further mis-
branded in that the information required to be disclosed under
the Textile Fiber Products Identification Act was abbreviated, in
violation of Rule 5 of the Rules and Regulations promulgated
under the Textile Fiber Products Identification Act.

Among such textile fiber products, but not limited thereto, were
those which had labels which described the fiber contents of said
products as being “65 DC. Poly, 35 CMB Cot,” whereas the
required information as to fiber contents should have been set out
as 65% Dacron Polyester, 85% Combed Cotton.

PAR. 6. Certain of said textile fiber products were falsely and
deceptively advertised in that respondent in making disclosures
or implications as to the fiber content of such textile fiber prod-
ucts in written advertisements used to aid, promote, and assist di-
rectly or indirectly in the sale or offering for sale of said prod-
ucts, failed to set forth the required information as to fiber con-
tent as specified by Section 4(¢) of the Textile Fiber Products
Identification Act and in the manner and form prescribed by the
Rules and Regulations promulgated under said Act.

Among such textile fiber products, but not limited thereto, were
textile fiber products falsely and deceptively advertised by means
of advertisements inserted in The Saginaw News, the Detroit
News, the Columbus Dispatch and the Cleveland Press, published,
respectively in Saginaw, Michigan, Detroit, Michigan, Columbus,
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Ohio, and Cleveland, Ohio, all newspapers of interstate circula-
tion and other newspapers, likewise having interstate circula-
tion, in that such advertisements contained representations and
implications of fiber content by means of the use of such terms,
among others but not limited thereto, as “Lycra” and “Orlon,”
without the true generic names of the fibers contained in such
textile fiber products being set forth.

Among such textile fiber products, but not limited thereto, were
textile fiber products falsely and deceptively advertised by means
of advertisements inserted in the Houston Chronicle, published in
Houston, Texas, and other newspapers, in that such advertise-
ments contained representations and implications that a textile
fiber product was composed entirely of, e.g., “Lycra Spandex,”
when such textile fiber product was not in fact wholly composed
of such textile fiber, but only partly so composed.

PAR. 7. Certain of said textile fiber products were falsely and
deceptively advertised in violation of the Textile Fiber Products
Identification Act in that they were not advertised in accordance
with the Rules and Regulations promulgated thereunder.

Among such textile fiber products but not limited thereto, were
textile fiber products which were falsely and deceptively adver-
tised by means of advertisements inserted in the Saginaw News,
the Detroit News, the Columbus Dispatch, the Cleveland Press,
and the Houston Chronicle, published, respectively, in Saginaw,
Michigan, Detroit, Michigan, Columbus, Ohio, Cleveland, Ohio,
and Houston, Texas, newspapers of interstate circulation, and
other newspapers; likewise of interstate circulation, in the fol-
lowing respects: o

A. A fiber trademark was used in advertising textile fiber prod-
ucts, without a full disclosure of the fiber content information re-
quired by the said Act and the Rules and Regulations thereunder
in at least one instance in said advertisement, in violation of Rule
41(a) of the aforesaid Rules and Regulations.

B. A fiber trademark was used in advertising textile fiber prod-
ucts, containing more than one fiber and such fiber trademark did
not appear in the required fiber content information in immediate
proximity and conjunction with the generic name of the fiber in
plainly legible type or lettering of equal size and conspicuousness,
in violation of Rule 41 (b) of the aforesaid Rules and Regulations.

C. A fiber trademark was used in advertising textile fiber prod-
ucts, containing only one fiber and such fiber trademark did not
appear, at least once in the said advertisement, in immediate
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proximity and conjunction with the generic name of the fiber in
plainly legible and conspicuous type, in violation of Rule 41 (¢) of
the aforesaid Rules and Regulations.

PAR. 8. The acts and practices of the respondent as set forth
above were, and are, in violation of the Textile Fiber Products
Identification Act and the Rules and Regulations promulgated
thereunder, and constituted, and now constitute unfair methods
of competition and unfair and deceptive acts or practices, in com-
merce, under the Federal Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondent named in the caption hereof with
violation of the Federal Trade Commission Act and the Textile
Fiber Products Identification Act, and the respondent having
been served with notice of said determination and with a copy of
the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by respondent of all the jurisdictional facts set forth in
the complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only does not constitute an
admission by respondent that the law has been violated as set
forth in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby ac-
cepts same, issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and en-
ters the following order :

1. Respondent Mangel Stores Corporation, is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place
of business located at 115 West 18th Street, New York, New
York.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the pro-
ceeding is in the public interest. ‘

ORDER

It is ordered, That respondent Mangel Stores Corporation, a
corporation, trading as Mangel’s, Salle Ann and Shopper’s Fair,
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or under any other name, and its officers, and respondent’s repre-
sentatives, agents and employees, directly or through any corpor-
ate or other device, in connection with the introduction, delivery
for introduction, sale, advertising, or offering for sale, in com-
merce, or the transportation or causing to be transported in com-
merce, or the importation into the United States, of any textile
fiber product; or in connection with the sale, offering for sale, ad-
vertising, delivery, transportation, or causing to be transported,
of any textile fiber product, which has been advertised or offered
for sale in commerce; or in connection with the sale, offering for
sale, advertising, delivery, transportation, or causing to be trans-
ported, after shipment in commerce, of any textile fiber product,
whether in its original state or contained in other textile fiber
products, as the terms “commerce” and “textile fiber product” are
defined in the Textile Fiber Products Identification Act, do forth-
with cease and desist from:
A. Misbranding textile fiber products by : _

1. Falsely or deceptively stamping, tagging, labeling, in-
voicing, advertising or otherwise identifying such products
by representing, either directly or by implication, through
the use of such terms as “Linen” or any other terms, that
any fibers are present in a textile fiber product when such is
not the case. ‘

2. Failing to affix labels to such textile fiber products
showing in a clear, legible and conspicuous manner each ele-
ment of information required to be disclosed by Section 4 (b)
of the Textile Fiber Products Identification Act.

3. Using abbreviations in setting forth the information re-
quired to be disclosed under the Textile Fiber Products Iden-
tification Act.

B. Falsely and deceptively advertising textile fiber products
by:

1. Making any representations, directly or by implication,
as to the fiber contents of any textile fiber product in any
written advertisement which is used to aid, promote, or as-
sist, directly or indirectly in the sale or offering for sale of
such textile fiber product, unless the same information re-
quired to be shown on the stamp, tag, label, or other means
of identification under Section 4 (b) (1) and (2) of the Textile
Fiber Products Identification Act is contained in the said ad-
vertisement, except that the percentages of the fibers present
in the textile fiber product need not be stated.
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2. Using a fiber trademark in advertisements without a
full disclosure of the required content information in at least
one instance in the said advertisement.

8. Using a fiber trademark in advertising textile fiber

products containing more than one fiber without such fiber
trademark appearing in the required fiber content informa-
tion in immediate proximity and conjunction with the ge-
neric name of the fiber in plainly legible type or lettering of
equal size and conspicuousness.
- 4, Using a fiber trademark in advertising textile fiber prod-
ucts containing only one fiber without such fiber trademark
appearing at least once in the advertisement, in immediate
proximity and conjunction with the generic name of the fiber
in plainly legible and conspicuous type.

It is further ordered, That the respondent herein, shall, within
sixty (60) days after service upon it of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which it has complied with this order.

IN THE MATTER OF
LIBBEY-OWENS-FORD GLASS COMPANY ET AL.

MODIFIED ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7643. Complaint, Oct. 80, 1959—Decision, April 7, 1966

Order modifying a cease and desist order of the Commission dated September
20, 1963, 63 F.T.C. 746, 785, in accordance with an order of the Court of
Appeals, Sixth Circuit, dated December 16, 1965, by deleting the phrase
“or otherwise misrepresenting the grade or quality of glass used in any
window” from the Commission’s order.

MODIFIED ORDER TO CEASE AND DESIST

Respondents having filed in the United States Court of Appeals
for the Sixth Circuit their petitions to review and set aside the
order to cease and desist issued herein on September 20, 1963 [63
F.T.C. 746] ; and the court on November 9, 1965 [7 S.&D. 1409],
having rendered its decision and orders affirming and enforcing
said order as to Libbey-Owens-Ford Glass Company and modify-
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ing, and affirming and enforcing said order as modified as to Gen-
eral Motors Corporation; and respondents having filed in court
petitions for rehearing; and the court on December 6, 1965, hav-
ing issued its order modifying the order as to Libbey-Owens-Ford
and having denied the petitions for rehearing in all other res-
pects; and the court, on December 16, 1965, having issued its
order affirming and enforcing the cease and desist order as modi-
fied as to Libbey-Owens-Ford Glass Company; and the time al-
lowed for filing petitions for certiorari having expired and no
such petition having been filed ;

Now, therefore, it is hereby ordered, That the aforesaid order
to cease and desist be, and it hereby is, modified in accordance
with the said orders of the court of appeals, to read as follows:

It is ordered, That Libbey-Owens-Ford Glass Company, a cor-
poration, and its officers, agents, representatives, and employees,
directly or through any corporate or other device, in connection
with the advertising, offering for sale, sale or distribution of its
automotive glass products in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Representing, directly or by implication, that:

(a) The automobile safety plate glass used in the
side windows of General Motors Corporation auto-
mobiles is of the same grade and quality as that used in
windshields of such automobiles.

(b) The automobile safety sheet glass used in auto-
mobiles other than General Motors Corporation auto-
mobiles is of the same grade and quahty as the sheet
glass used in home windows.

2. Using in advertising any picture, demonstration, experi-
ment or comparison, either alone or accompanied by oral or
written statements, to prove the quality or merits of any
such products, or the superiority of any such products over
competing products, when such picture, demonstration, ex-
periment or comparison is not in fact genuine or accurate
and does not constitute actual proof of the claim because of
the undisclosed use and substitution of a mock-up or prop in-
stead of the product, article, or substance represented to be
used therein.

3. Disparaging the quality or properties of any competing
product or products through the use of false or misleading
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pictures, depictions, demonstrations, or comparisons, either
alone or accompanied by oral or written statements.

4. Misrepresenting in any manner the quality or merits of
any such products, or the superiority of any such products
over competing products.

It is further ordered, That General Motors Corporation, a cor-
poration, and its officers, agents, representatives, and employees,
directly or through any corporate or other device, in connection
with the advertising, offering for sale, sale or distribution of its
automotive glass products, sold either as part of an automobile or
separately, in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Representing, directly or by implication, that:

(a) The automobile safety plate glass used in the side
windows of its automobiles is of the same grade and
quality as that used in windshields of such automobiles.

(b) The automobile safety sheet glass used in auto-
mobiles other than General Motors Corporation automo-
biles is of the same grade and quality as the sheet glass
used in home windows.

2. Using in advertising any picture, demonstration, experi-
ment or comparison, either alone or accompanied by oral or
written statements, to prove the quality or merits of any
such products, or the superiority of any such products over
competing products, when such picture, demonstration, ex-
periment or comparison is not in fact genuine or accurate
and does not constitute actual proof of the claim because of
the undisclosed use and substitution of a mock-up or prop in-
stead of the product, article, or substance represented to be
used therein.

3. Disparaging the quality or properties of any competing
product or products through the use of false or misleading
pictures, depictions, demonstrations, or comparisons, either
alone or accompazied by oral or written statements.

4. Misrepresenting in any manner the quality or merits of
any such products, or the superiority of any such products
over competing produects.

It is further ordered, That respondents shall, within sixty (60)
days after service upon them of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and
desist set forth herein.
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IN THE MATTER OF

MERCK & CO., INC., TRADING AS QUINTON COMPANY E
AL. ~

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8635. Complaint, Aug. 7, 1964—Decision, April 8, 1966*

Order requiring a New Jersey drug manufacturer and its advertising agency
to cease falsely representing in its television commercials or other media
that its “Sucrets” or “Children’s Sucrets” have any therapeutic effect
upon throat infections in excess of temporary relief of minor pain.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
. Federal Trade Commission, having reason to believe that Merck
& Co., Inc., a corporation, trading as Quinton Company, and Doh-
erty, Clifford, Steers & Shenfield, Inc., a corporation, hereinafter
referred to as respondents, have violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Merck & Co., Inc., trading as Quin-
ton Company, is a corporation, organized, existing and doing busi-
ness under the laws of the State of New Jersey, with its principal
office and place of business located at 126 East Lincoln Avenue, in
the city of Rahway, State of New Jersey.

Respondent Doherty, Clifford, Steers & Shenfield, Inc., is a cor-
poration, organized, existing and doing business under the laws of
the State of New York, with its principal office and place of busi-
ness located at 580 Fifth Avenue, in the city of New York, State
of New York.

PAR. 2. Respondent Merck & Co., Inc., is now and has been for
more than one year last past, engaged in the sale and distribution
of two preparations which are drugs as the term “drug” is de-
fined in the Federal Trade Commission Act.

The designations used by respondent Merck & Co., Inc., for said
preparations, the formulas thereof and directions for use are as
follows:

*Modified on July 20, 19€6, 70 F.T.C. 45, to make Needham, Harper & Steers, Inc., successor
advertising agency, subject to certain prohibitions of this order.



QUINTON CO. ET AL. 527
526 Complaint

A. Designation: “Sucrets” throat lozenges

Formula: Each lozenge contains 2.4 mg. hexylresorcinol in a glu-
cose-sucrose hard candy base with flavoring agent.

Directions: Use SUCRETS for minor sore throat and mouth irrita-
tions and smoker’s throat. For best results let SUCRETS
dissolve slowly—do not chew. SUCRETS bathe irritated
tissue with hexylresorcinol, the antiseptic that relieves
pain fast as it kills germs on contact.
NOTE: Persistent sore throat or sore throat accompa-
nied by high fever, headache, nausea or vomiting usually
indicates a severe infection and may be serious. Consult
a physician promptly if sore throat persists more than 2
days. Do not administer to children under 8 years of age
unless directed by physician.

B. Designation: “Children’s Sucrets” throat lozenges

Formula: ~ Each lozenge contains 2.4 mg. hexylresorcinol in a cherry-
flavored glucose-sucrose hard candy base.
Directions:  Give Children’s Antiseptic “Sucrets” for minor sore

throat and mouth irritation. For best results tell child to
let “Sucrets” dissolve slowly without chewing. “Sucrets”
bathe irritated tissues with Hexylresorcinol, the antisep-
tic that relieves pain fast as it kills germs on contact.
These “Sucrets” contain a special cherry flavor which
children love.

NOTE: Persistent sore throat or sore throat accompa-
nied by high fever, headache, nausea or vomiting usually
indicates a severe infection and may be serious. Consult
a physician promptly if sore throat persists more than
2 days. Do not administer to children under 3 years of
age unless directed by a physician.

PaAr. 3. Respondent Merck & Co., Inc., causes the said prepara-
tions, when sold, to be transported from various places of its busi-
ness located in the States of New Jersey, Massachusetts, Mary-
land, Pennsylvania, and elsewhere, to purchasers thereof located
in various other States of the United States and in the District of
Columbia. This respondent maintains, and at all times mentioned
herein has maintained, a course of trade in said preparations in
commerce, as “commerce” is defined in the Federal Trade Com-
mission Act. The volume of business in such commerce has been
and is substantial.

Respondent Doherty, Clifford, Steers & Shenfield, Inc., is now,
and for some time last past has been, the adverticing agency of
Merck & Co., Inc., and now prepares and places, and for some
time last past has prepared and placed, for dissemination, adver-
tising material, including the advertising hereinafter referred to,
to promote the sale of the said preparations.
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PAR. 4. In the course and conduct of their business, respon-
dents have disseminated, and caused the dissemination of, certain
advertisements concerning the preparations referred to in Para-
graph Two, above, by various means in commerce, as ‘“‘commerce”
is defined in the Federal Trade Commission Act, including, but
not limited to, advertisements disseminated by means of television
broadcasts transmitted by stations located in the District of Col-
umbia, and in various States of the United States, having suffi-
cient power to carry such broadcasts across State lines, in which
certain statements and oral and pictorial representations were
made with respect to Sucrets throat lozenges and Children’s Su-
crets throat lozenges, for the purpose of inducing, and which
were likely to induce, directly or indirectly, the purchase of Su-
crets throat lozenges and Children’s Sucrets throat lozenges; and
have disseminated, and caused the dissemination of, advertise-
ments, in which certain statements and oral and pictorial repre-
sentations were made with respect to Sucrets throat lozenges and
Children’s Sucrets throat lozenges, by various means, including
but not limited to the aforesaid medium, for the purpose of induc-
ing and which were likely to induce, directly or indirectly, the
purchase of said preparations in commerce, as ‘“commerce” is de-
fined in the Federal Trade Commission Act.

PAR. 5. A. Among and typical of the oral statements and repre-
sentations contained in said advertisements concerning Sucrets
throat lozenges disseminated as set forth in Paragraph Four,
hereinabove, are the following:

When sore throat strikes and brings fiery pain, what do you do for relief?
Millions of people depend on SUCRETS for relief of minor sore throat pain.
Individually foil wrapped, remarkable SUCRETS lozenges relieve sore throat
pain fast and kill even Staph and Strep germs with a special pain relieving
antiseptic, HEXYLRESORCINOL. So, when minor sore throat strikes and
brings fiery pain, SUCRETS relieve sore throat pain and kill even Staph and
Strep germs. SUCRETS are fast. Within minutes you can talk, swallow, even
smoke in comfort. So, when sore throat strikes, relieve pain fast and kill even
Staph and Strep germs.

B. Among and typical of the pictorial representations con-
tained in said advertisements concerning Sucrets throat lozenges
disseminated as set forth in Paragraph Four, hereinabove, are the
following :

(1) Frames of film televised to the viewing public, appearing
simultaneously with the making of certain of the oral statements
referred to in Paragraph Five (A), hereinabove,. which pur-
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ported to depict the degree of fiery throat pain which Sucrets
throat lozenges would relieve. An enlargement of one of such
frames is attached hereto, marked Exhibit “A,” and incorporated
herein by reference.*

(2) Frames of film televised to the viewing public which pur-
ported to depict the extent to which Sucrets throat lozenges
would relieve the fiery throat pain depicted in the frames of film
referred to in the foregoing subparagraph (1) of Paragraph Five
(B). An enlargement of one of such frames is attached hereto,
marked Exhibit “B,” and incorporated herein by reference.*

C. Among and typical of the oral statements and representa-
tions contained in said advertisements concerning Children’s Su-
crets throat lozenges disseminated as set forth in Paragraph
Four, hereinabove, are the following:

When your child has a sore throat ... It can make you feel helpless.
What do you do to relieve the pain? If he’s too young to gargle .. . and you
want something more effective than candy cough drops . . . try new CHIL-
DREN’S SUCRETS .. . specially flavored for youngsters . .. by the mak-
ers of regular SUCRETS. CHILDREN’S SUCRETS contain hexylresorcinol
—the gentle antiseptic. And, CHILDREN’S SUCRETS relieve pain fast and
help fight infection. These lozenges are made especially for children. Look:
When minor sore throat strikes and brings burning pain . . . CHILDREN’S
SUCRETS gently . . . safely . . . take care of the pain . . . and help fight
infection. In no time at all . . . your child’s like himself again. So next time
your child has sore throat . . . if he’s too young to gargle . . . and you want
something more effective than candy cough drops . . . Relieve pain fast . . .
help fight infection. Get new CHILDREN’S SUCRETS!

D. Among and typical of the pictorial representations con-
tained in said advertisements concerning Children’s Sucrets
throat lozenges disseminated as set forth in Paragraph Four, here-
inabove, are the following:

(1) Frames of film televised to the viewing public, appearing
simultaneously with the making of certain of the oral statements
referred to in Paragraph Five (C), hereinabove, which pur-
ported to depict the degree of burning throat pain which Chil-
dren’s Sucrets throat lozenges would relieve. An enlargement of
one of such frames is attached hereto, marked Exhibit “C,” and
incorporated herein by reference.*

(2) Frames of film televised to the viewing public which pur-
ported to depict the extent to which Children’s Sucrets throat loz-
enges would relieve the burning throat pain depicted in the
frames of film referred to in the foregoing subparagraph (1) of

*Pictorial Exhibits “A,” “B,” and ‘“C” were omitted in printing.
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Paragraph Five (D). An enlargement of one of such frames is at-
tached hereto, marked Exhibit “D,” and incorporated herein by
reference.*

PAR 6. Through the use of said advertisements, and others
similar thereto not specifically set out herein, respondents have
represented and are now representing, directly and by implica-
tion:

1. That Sucrets throat lozenges and Children’s Sucrets throat
lozenges, by virtue of their hexylresorcinol content, will reach
and kill the germs causing existing throat infections and thus are
effective in the treatment of throat infections including those
caused by the dangerous streptococcal and staphylococcal germs.

2. That Sucrets throat lozenges and Children’s Sucrets throat
lozenges are effective in relieving severe sore throat.

PAR 7. In truth and in fact: _

1. Sucrets throat lozenges and Children’s Sucrets throat loz-
enges will not, by virtue of their hexylresorcinol content, or oth-
erwise, reach .and kill -the germs causing existing throat infec-
tions and are not effective in the treatment of any kind of throat
infection. Furthermore, streptococcal and staphylococcal infec-
tions of the throat may be precursors of infections of the heart,
kidney, blood, bones and other structures, and the failure to insti-
tute promptly adequate treatment of streptococcal and staphylo-
coccal throat infections may seriously imperil health. A special
hazard of inadequate treatment of streptococcal sore throat is the
subsequent development in certain persons, particularly children,
of acute rheumatic fever or acute nephritis.

2. Sucrets throat lozenges and Children’s Sucrets throat loz-
enges have no beneficial effect on severe pain of sore throat, or on
sore throat in excess of affording temporary relief of the pain of
a minor sore throat.

Therefore, the advertisements referred to in Paragraph Five
were and are misleading in material respects and constituted, and
now constitute, “false advertisements” as that term is defined in
the Federal Trade Commission Act.

PAR 8. The dissemination by the respondents of the false ad-
vertisements, as aforesaid, constituted, and now constitutes, un-
fair and deceptive acts and practices in commerce, in violation of
Sections 5 and 12 of the Federal Trade Commission Act.

Mr. Berryman Davis and Mr. Howard S. Epstein for the Com-
mission.

*Pictorial Exhibit “D" was omitted in printing.
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Covington & Burling, Washington, D.C., and Mr. John M.
Stocker, Rahway, N.J., for respondent Merck & Co., Inc.

Davis, Gilbert, Levine & Schwartz, New York, N.Y., for re-
spondent Doherty, Clifford, Steers & Shenfield, Inc.

INITIAL DECISION BY EDGAR A. BUTTLE, HEARING EXAMINER

This proceeding arises from a complaint issued by the Federal
Trade Commission on August 7, 1964, charging respondents with
falsely .advertising “Sucrets” and “Children’s Sucrets.” The stat-
utory theory is that such advertising participated in by Merck &
Co., Inc., the manufacturing advertiser, and Doherty, Clifford,
Steers & Shenfield, Inc., its advertising agent, constitutes unfair
and deceptive acts and practices in commerce, in violation of Sec-
tions 5 and 12 of the Federal Trade Commission Act. The com-
plaint is premised upon the further theory that both the principal
and its advertising agent are equally responsible even though
there was final approval of the advertising by the principal. Com-
plaint counsel urges that appropriate relief should be applied to
the advertising agent as well as the principal, since the advertis-
ing devices, from which misrepresentations may be imputed, were
initially formulated by the advertising agency, although approved
by respondent Merck, upon consultation. Respondents generally
deny the charges of deceptive advertising, and respondent Doh-
erty, Clifford, Steers & Shenfield, Inc., the advertising agents of
Merck, aver that in any event no order should be issued against
them since they were merely the agents of Merck, which ap-
proved the advertising they devised jointly with Merck. Further-
more, they assert that the advertising prepared by them for
Merck, at its request, was premised upon facts given to them by
the principal, Merck. The major issues, therefore, are as to the
falsity of the advertising, either directly or by implication, and
the participation of the respondents, jointly or severally, in prod-
ucing the advertising which the Commission contends is decep-
tive.

The hearing examiner has carefully considered the proposed
findings of fact and conclusions submitted by the counsel in sup-
port of the complaint and counsel for respondents, and such pro-
posed findings and conclusions if not herein adopted, either in the
form proposed or in substance, are rejected as not supported by
the record or as involving immaterial matters.

Upon the entire record in the case the hearing examiner makes
the following:
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FINDINGS OF FACT* ~

1. Respondent Merck & Co., Inc. (hereinafter sometimes re-
ferred to as “Merck”), trading as Quinton Company, is a corpora-
tion, organized, existing and doing business under the laws of the
State of New Jersey, with its principal office and place of busi-
ness located at 126 East Lincoln Avenue, in the city of Rahway,
State of New Jersey.!

2. Respondent Doherty, Clifford, Steers & Shenfield, Inc.
(hereinafter sometimes referred to as “DCSS”), is a corporation,
organized, existing and doing business under the laws of the State
of New York, with its principal office and place of business lo-
cated at 530 Fifth Avenue, in the city of New York, State of New
York.?

3. Respondent Merck & Co., Inc., is now, and has been for more
than one year last past, engaged in the sale and distribution of
two preparations which are drugs as the term “drug” is defined
in the Federal Trade Commission Act.? _

4. The designations used by respondent Merck & Co., Inc., for
said preparations thereof and directions for use are as follows:

A. Designation: “Sucrets” throat lozenges

Directions: Use SUCRETS for minor sore throat and mouth irrita-
tions and smoker’s throat. For best results let SUCRETS
dissolve slowly—do not chew. SUCRETS bathe irritated
tissue with hexylresorcinol, the antiseptic that relieves
pain fast as it kills germs on contact.
NOTE: Persistent sore throat or sore throat accompa-
nied by high fever, headache, nausea or vomiting usually
indicates a severe infection and may be serious. Consult
a physician promptly if sore throat persists more than
2 days. Do not administer to children under 3 years of
age unless directed by physician. Keep all medications
out of the reach of children.

B. Designation: “Children’s Suecrets” throat lozenges.
Formula: Each lozenge contains 2.4 mg. hexylresorcinol in a
cherry flavored glucose-sucrose hard candy base.
Directions: = Give Children’s Antiseptic “Sucrets” for minor sore

throat and mouth irritation. For best results tell child
to let “Sucrets” dissolve slowly without chewing. “Suec-

*CX refers to Commission’s exhibits, RMX to respondent Merck, and RDX to respondent
Doherty.

1 Admitted by respondent Merck’s answer.

? Admitted by respondent DCSS’s answer.

3 Partially admitted by respondent Merck’s answer. The preparations are drugs within the
meaning of the Federal Trade Commission Act (sec. 15(c)), having been advertised for
killing staphylococcal and streptococcal germs, and fighting infection in human beings (as
shown in respondent’s advertising).
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rets” bathe irritated tissues with Hexylresorcinol, the an-
tiseptic that relieves pain fast as it kills germs on con-
tact. These “Sucrets” contain a special cherry flavor
which children love.

NOTE: Persistent sore throat or sore throat accom-
panied by high fever, headache, nausea or vomiting
usually indicates a severe infection and may be serious.
Consult a physician promptly if sore throat persists
more than 2 days. Do not administer to children under
3 years of age unless directed by a physician. Keep all
medications out of the reach of children.*

5. The formulas of “Sucrets” and “Children’s Sucrets” are as

follows:
A, (“Sucrets”)
Hexylresoreinol 2.4 mg.
Menthol less than .5 mg.

Anise Oil less than .5 mg.
Cinnamaldehyde less than .5 mg,
Methyl Salicylate between 3 and 5 mg.
0il of Peppermint less than .5 mg.

Glucose—Sucrose Hard Candy Base to
make a 2.5 gm. lozenge

B. (“Children’s Sucrets”)

Hexylresorcinol 2.4 mg.

Amaranth (Red No. 2) less than 1 mg.
Sucaryl Sodium between 10 and 15 mg.
Saccharin i less than 2 mg.

Citrie Acid
Wild Cherry

between 20 and 30 mg.
between 10 and 15 mg.

Glucose—Sucrose Hard Candy Base to
make a 2.5 gm. lozenge®

6. Respondent Merck & Co., Inc., causes the said preparations,
when sold, to be transported from various places of its business
located in the States of New Jersey, Massachusetts, Maryland,
Pennsylvania, and elsewhere, to purchasers thereof located in
various other States of the United States and in the District of
Columbia. This respondent maintains, and at all times mentioned
herein has maintained, a course of trade in said preparations in
commerce, as ‘“commerce” is defined in the Federal Trade Com-
mission Act. The volume of business in such commerce has been

and is substantial.

7. Respondent Doherty, Clifford, Steers & Shenfield, Inc., is

4 See complaint and answer.
8 See Stipulation, Tr. 12 and 13.
¢ Admitted by respondent Merck’s answer,
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now, and for some time last past has been, the advertising agency
of Merck & Co., Inc., and now prepares and places, and for some
time last past has prepared and placed, for dissemination, adver-
tising material, including advertising hereinafter referred to, to
promote the sale of “Sucrets” and “Children’s Sucrets.”

8. The aforesaid Doherty, Clifford, Steers & Shenfield, Inc.,
was retained to furnish and perform the regular services of an
advertising agency pursuant to an agreement between Merck and
Doherty, Clifford, Steers & Shenfield, Inc., which defines the du-
ties of Doherty, Clifford, Steers & Shenfield, Inc., as including ob-
ligations to:

(a) Study the products assigned by Merck, and the market for
those products.

(b) Examine marketing opportunities for new products.

(c) Make recommendations covering development and promo-
tion of new products.

(d) Offer general marketing consultation for both new and ex-
isting products.

(e) Formulate advertising plans within the scope of the
budget made available by Merck.

(f) Prepare layouts and copy for advertisements.

(g) Prepare merchandising plans if and when requested and
authorized by Merck.

(h) Contract with advertising media “in behalf of” Merck in
connection with the advertising for Merck. When responsibility
for radio or television commercials is delegated to Doherty, Clif-
ford, Steers & Shenfield, Inc., by Merck, then the agency is to pre-
pare such commercials.

The advertising agency at all times acted in accordance with
these requirements.8

9. Respondent. Doherty, Clifford, Steers & Shenfield, Inc.,
could not act at any time or in any way which would bind Merck
without Merck’s prior approval. Paragraph 3 of the agreement be-
tween Merck and the agency specifically provides that before
Doherty, Clifford, Steers & Shenfield, Inc., could exercise any
idea, plan or program on behalf of Merck, it had to obtain from
Merck general approval thereof. Thereafter, it must submit to
Merck for specific approval copy, layouts, artwork, radio and tele-
vision commercials, and all material to be used in connection with

" Admitted by respondents’ answers. Merck retained Doherty, Clifford, Stéers & Shenfield,
Inc., as its advertising agent during the summer of 1961. A formal written advertising con-

tract was entered into, dated and effective as of January 1, 1962 (CX 3).
8 Tr, 219.
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the advertising; also, schedules showing which media it is pro-
posed to use; schedules showing the times and time periods dur-
ing which the advertising is proposed to be published, displayed,
broadcast, or presented; estimates of the cost of various items for
the advertising, including costs of production, artwork, talent,
films, time, and all other aspects incident to the advertising. Doh-
erty, Clifford, Steers & Shenfield, Inc., could not proceed with any
of these functions until Merck first approved.® However, their
function was to originate advertising ideas; otherwise of course
their retention would have served no purpose. The advertising at
issue, therefore, is the product of both respondents jointly.

10. Merck, at all times, reserved the right “in its own discre-
tion and for any reason deemed by it to be sufficient” to modify
any and all plans submitted by Doherty, Clifford, Steers & Shen-
field, Inc., and to direct it to cease work in connection with any or
all of such plans; in such event the agency is required to notify
all publishers, printers, engravers, artist, designers and other
third parties engaged in working on the advertising, to cease all
work thereon. On several occasions, Merck exercised its right and
authority under this provision and the agency complied therewith
and followed the directions of Merck.® :

11. Final authority, and the final right to approve, disapprove
or modify all advertising and all steps in the course of the prepa-
ration of all advertising, rested solely in Merck.™

12. Doherty, Clifford, Steers & Shenfield, Inc., at all times
acted under the direction and control of Merck, and all services
rendered by it for Merck were at all times ‘“pursuant to direc-
tions, instructions, or conferences with” Merck. The agency was
compensated for its services to Merck on a commission basis.'?

13. During the course of the preparation of the commercials
involved in this proceeding, Doherty, Clifford, Steers & Shenfield,
Inc., and Merck jointly cooperated in the selection and develop-
ment of ideas and concepts, and the advertising agency worked
on the development of those ideas and concepts approved by
Merck.®

14. Although the contracts in connection with the advertising
for Merck, including the commercials involved in this proceeding,
were entered into by Doherty, Clifford, Steers & Shenfield, Inc.,

9CX 8.

10 CX 3, par. 10; Tr. 211.

1 CX 3; Tr. 867, 845.

12 Tr. 844, 219-220.

13 CX 8; Tr. 109-110, 145, 148-149, 151, 165, 216, 228, 246.
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specifically as agent for Merck,** the relationship of principal
and agent does not vitiate the responsibility of the agent for its
participation in formulating and disseminating advertising the
falsity of which, as here, should have been apparent. Regardless
of intent, which is not in issue, the public interest is best pro-
tected by enjoining all participants significantly contributing to
any deceptive device. ‘

15. Doherty, Clifford, Steers & Shenfield, Inc., developed and
put into final form the commercials involved in this proceeding.!*®
It is the final form of these commercials from which the falsity of
the advertising may reasonably be imputed as hereinafter set
forth.

16. In the course and conduct of their business, respondents
have disseminated the aforesaid advertising at issue and caused
the dissemination of such advertisements concerning the prepara-
tions identified herein by various means in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, including
advertisements disseminated by means of television broadcasts
transmitted by stations located in the District of Columbia and in
various States of the United States, having sufficient power to
carry such broadcasts across States lines, in which certain state-
ments and oral and pictorial representations were made with res-
pect to “Sucrets” and “Children’s Sucrets”; and have dissemi-
nated, and caused the dissemination of, advertisements in which
certain statements and oral and pictorial representations were
made with respect to “Sucrets” and “Children’s Sucrets,” by the
aforesaid medium, for the purpose of inducing and which were
likely to induce, directly or indirectly, the purchase of said prepa-
rations in commerce, as ‘“commerce” is defined in the Federal
Trade Commission Act.s

17. Among and typical of the oral statements and representa-
tions contained in said television advertisements concerning “Su-
crets,” disseminated as aforesaid, were the following:

When sore throat strikes and brings fiery pain, what do you do for relief?
Millions of people depend on SUCRETS for relief of minor sore throat pain.

144 Tr, 229-231.

4B Proposed Finding 9 of respondent DCSS. .

18 Admitted by respondent Merck in its answer. As to respondent DCSS, it prepared the
advertising copy in question (Tr. 107, 168, 196; CX's 20-22), and placed the advertising (in
the form of sound films) with over 100 television stations throughout the United States for
telecasting to the viewing public, which advertising was telecast by those stations (Tr. 199).
“Ideas are disseminated when spread abroad for propagation,” Webster’s International
Dictionary of the English Language, 2nd Ed. The dissemination that occurred in this in-
stance was dissemination in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act.
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Individually foil wrapped, remarkable SUCRETS lozenges relieve sore
throat pain fast and kill even Staph and Strep germs with a special pain
relieving antiseptic, HEXYLRESORCINOL. So, when minor sore throat
strikes and brings fiery pain, SUCRETS relieve sore throat pain and kill
even Staph and Strep germs. SUCRETS are fast. Within minutes you can
talk, swallow, even smoke in comfort. So, when sore throat strikes, relieve
pain fast and kill even Staph and Strep germs.”

18. Among and typical of the pictorial representations con-
tained in said advertisements concerning “Sucrets,” disseminated
as above stated, were frames of film televised to the viewing
public, appearing simultaneously with the making of oral state-
ments which purported to depict the degree of fiery throat pain
which “Sucrets” would relieve.'

19. Among and typical of the oral statements and representa-
tions contained in said television advertisements concerning
“Children’s Sucrets,” disseminated as aforesaid, were the follow-
ing:

When your child has a sore throat ... It can make you feel helpless.
What do you do to relieve the pain? If he’s too young to gargle . . . and you
want something more effective than candy cough drops . . . try new CHIL-
DREN’S SUCRETS . . . specially flavored for youngsters . . . by the mak- -
ers of regular SUCRETS. CHILDREN’S SUCRETS contain hexylresorci-
nol—the gentle antiseptic. And, CHILDREN’S SUCRETS relieve pain fast
and help fight infection. These lozenges are made especially for children.
Look: When minor sore throat strikes and brings burning pain . .. CHIL-
DREN’S SUCRETS gently . . . safely . . . take care of the pain ... and
help fight infection. In no time at all . . . your child’s like himself again. So
next time your child has sore throat . . . if he’s too young to gargle .. . and
you want something more effective than candy cough drops . . . Relieve pain
fast . . . help fight infection. Get new CHILDREN’S SUCRETS!®

20. Among and typical of the pictorial representations con-
tained in said advertisements concerning “Children’s Sucrets,”
disseminated as above stated, were frames of film televised to the
viewing public, appearing simultaneously with the making of oral
statements which purported to depict the degree cf burning
throat pain which “Children’s Sucrets” would relieve.*®

16 See Commission’s Exhibit 21A, B, C, which is the print presentation of the audio por-
tion of the film, CX 20, relating to “Sucrets” (Tr. 197). See also Tr. 198, 208-210 and
240-242.

Stipulated CX 20 (received without limitation) same as complaint.

17 CX 20.

18 See Commission’s Exhibit 22A, B, C, which is the print presentation of the audio por-
tion of the film, CX 20, relating to “Children’s Sucrets” (Tr. 197). See also Tr. 198, 208-210
and 240-242.

Stipulated CX 20 (received without limitation) same as complaint.

»Id.
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21. Through the use of said advertisements, respondents have
represented, directly and by implication, that “Sucrets” and
“Children’s Sucrets,” by virtue of their hexylresorcinol content,
will unqualifiedly reach, kill, or render ineffectual, germs, includ-
ing streptococci and staphylococci in the throat tissues, that are
contributing to an existing throat infection. The evidence indi-
cates to the contrary as hereinafter discussed.

22. Hexylresorcinol is the principal active ingredient in both
products. Each lozenge has 2.4 mgs. in a 2.5 gram tablet. The
concentration is thus approximately one part hexylresorcinol to
1,000 parts of other ingredients. Experiments performed at the
Merck Institute of Therapeutic Research established that the con-
centration of “Sucrets” ingredients in saliva during normal use is
between 5 and 20 percent, with the average being close to 10 per-
cent. The concentration of hexylresorcinol in the saliva during
normal use is, therefore, approximately one part hexylresorcinol
to 10,000 parts other material.?°

28. Hexylresorcinol in 1 to 10,000 concentration is highly bac-
tericidal against organisms known to be pathogenic, including
beta-hemolytic streptococei and staphylococcus aureus, and has
antibacterial effects on other bacteria.?

24. Other ingredients in the products, such as menthol, anise
oil and methyl! salicylate, also have antibacterial effects ** but not
as extensively as the hexylresorcinol.

25. Consistent with the experiments performed with hexylre-
sorcinol, and experience with other of the ingredients found in
the products, laboratory tests performed at the Merck Institute of

20 Mortimer, Tr. 686; Rammelkamp, Tr. 595; Formulae, Tyr. 12; 2.4 mgs. x 1000 = 2.4
grams. The Merck Institute of Therapeutic Research is a separately incorporated research
institution with a separate board of trustees and a board of scientific advisors. Three of the
board of advisors are Nobel laureates in medicine and the other members are of comparable
caliber. Robinson, Tr. 877. The Institute has a large staff of technically trained people, and
the disciplines represented are comparable to those found in a medieal school; there are
endocrinologists, bacteriologists, parasitologists, pharmacologists, physiologists, biochemists,
toxicologists, and other “ologists”. Robinson, Tr. 877-878. These people are primarly engaged
in basic research in all areas of human and animal diseases, including neoplastic disease (can-
cer), infectious diseases, anti-immune diseases, diseases of the gastrointestinal tract and the
whole area of cardiovascular research. Robinson, Tr. 879-882. Most of this work is dome
in witro or in experimental animals, but Institute personnel on occasion participate in and
often help design clinical follow-up research. Robinson, Tr. 1140-1146, 1148-1150; Examiner.
Tr. 1150. Among the drugs developed by the Institute or with which it has done pioneering
work are the sulfa drugs, penicillin, streptomycin, cortisone, a measles vaccine and thia-
bendazole. Robinson, Tr. 876, 885-886, 1149, 1228-1230. Dr. Harry J. Robinson was Director
of the Merck Institute at the time of the hearings. Robinson, Tr. 874, 895-896, 94€-947;
RMX 9, p. 17, Fig. 28. Concentration of hexylresorcinol in ‘Sucrets” (1:1000) x concentra-
tion of “Sucrets” in saliva (1:10) = 1:10,000.

21 Robinson, Tr. 1078-1079, 1098, 1100-1102, 1108-1110; RDX 8, pp. 609, 611; RDX 9, pp.

31-82, 34; RDX 11, pp. 8-9; RMX 189.
22 Ortenzio, Tr. 525; Rammelkamp, Tr. 595-598, 655-656.
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Therapeutic Research using concentrations encountered in use es-
tablish that on contact the products will kill known pathogenic
organisms, including beta-hemolytic streptococei and staphylococ-
cus aureus, and have antibacterial effects upon other bacteria. Ex-
periments performed by the Commission’s witness, Dr. Ortenzio,
support the same conclusion. The ability of the products to kill
germs is confirmed by antibacterial tests performed on each lot of
“Sucrets” or “Children’s Sucrets” before it is released for sale.?®

26. Human saliva normally contains .2% organic matter. The
ability of hexylresorcinol and the products to kill germs is not af-
fected by the presence of organic matter in more than twice the
normal concentration.? :

27. The products retain their antibacterial power when dis-
solved in saliva. This power exists even when abnormally large
numbers of pathogenic organisms are used.?

28. Hexylresorcinol and the products retain their antibacterial
activity when in contact with living animal and human tissue.
This fact has been verified on the peritoneal lining of living rab-
bits and guinea pigs, and in the peritoneal and oral cavities of
human beings.z¢

29. Consistent with the results obtained in laboratory experi-
ments performed with “Sucrets,” and experiments with, and clin-
ical use of, hexylresorcinol and ST-37, in vivo experiments per-
formed at the Merck Institute of Therapeutic Research establish
that on contact the products kill pathogenic bacteria, including
beta-hemolytic streptococci and staphylococcus aureus in the
mouth and throat. This is corroborated by results obtained in two
double-blind clinical studies of a total of 340 persons having sore
throats in which the antibacterial effects of “Sucrets” were com-
pared with those of a plain candy lozenge and a lozenge contain-
ing all of the ingredients of “Sucrets” except hexylresorcinol.””

23 Robinson, Tr. 984-987, 11385; RMX 9, pp. 3-6, Figs. 1-4, Tables 1-4; RMX 11, pp. 1-12;
Ortenzio, Tr. 506-508, 534-535; Robinson, Tr. 1040-1041; Sinotte, Tr. 1355-1358; RMX 34,
RMX 85, Exhibit VII.

24 Robinson, Tr. 905-906, 911-912, 937, 908-912; RMX 9, pp. 7-8, Tables 5-6; RDX 8, pp.
610-611; RDX 9, pp. 32-34; RDX 11, pp. 9-10.

25 Robinson, Tr. 932-933, 936-937, 965, 989-990, 995-997; RMX 9, pp. 13-18, Figs. T-29,
Table 7; RMX 11, pp. 13-16. These test results are consistent with those observed in ex-
periments performed with “Sucrets” in saliva at the Sharp & Dohme Research Laboratories
as early as 1937. RMX 86; Tr. 1370-1871; Robinson, Tr. 989-990.

28 Robinson, Tr. 963-965, 1000-1001, 1004, 1008-1111, 1118-1121, 1123-1126; RMX 9, pp.
19-21, Figs. 30-31, Tables 8-9; RMX 11, pp. 30-39; RMX 20, p. 707; RMX 22, pp. 362-363;
RDX 10, pp. 489, 491; RDX 11, pp. 8-9.

21 ST-37 is a solution of 709% water and 309% gylcerine, containing 0.1% hexylresorcinol.
RDX 8, p. 611; RDX 9, p. 34; RDX 11, p. 11; RMX 22, p. 862. ST-37 is a registered trade-

mark of Merck. Robinson, Tr. 938-958, 1135, 1157, 1166-1168, 1170; RMX 9, pp. 15-18, Fig.
28; McDonnell, Tr. 1869-1870, 1913-1915; Ciminera, Tr. 1982, 1992-1993; Hamburger, Tr.
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Although these studies were in some respects uncontrolled, since
they were dependent in part upon outpatient subjective analysis,
they have considerable probative weight as corroboration of the
laboratory results.

80. “Sucrets” as statistically indicated are more effective in
killing bacteria, including streptococei and staphylococei, in the
human mouth and throat than are the two control products. Since
reduction of the number of bacteria in the oral cavity may be use-
ful in mitigating the likelihood of secondary infection, the reduc-
tions in bacteria counts observed may be medically significant *
under certain conditions. Cognizance of such medical significance,
however, cannot be taken without considerable qualification since
mitigation may be unimportant in the presence of sub-tissue
infection.

31. Because of the size of the “Sucrets” clinical studies (340
patients), and the use of double-blind randomization of test prod-
ucts, the various conditions experienced by the test patients were
distributed among the three test products. Therefore, the studies
establish that persons with the varieties of sore throats actually
encountered under all conditions of use have more of the bacteria
in their mouths and throats killed if they use “Sucrets” than if
they use the control products.?

82. Because of its low surface tension, the hexylresorcinol in
the products is partially effective in reaching and killing organ-
isms within the tiny interstices interlacing the mucous and tonsil-
lar tissues of the throat. Also, because of its low surface tension,
a certain amount of hexylresorcinol in “Sucrets” can be expected
to penetrate through the surface of the throat into the basal tis-
sues themselves.®® However, effective penetration deeper than the
epithelial layer is unestablished.

2264; RMX 26, pp. 2-4; RMX 27, pp. 2-3; RMX 62, pp. 1-2; RMX 105, p. 2; RMX 108, p. 3;
RMX 110, pp. 1, 3-5; RMX 111-A, pp. 1, 11-15; RMX 114, p. 1, Table III; RMX 116, p. 1,
Table ITI.

28 Ciminera, Tr. 1982, 1992-1993.

2 Robinson, Tr. 1062-1063; McDonnell, Tr. 1868-1869, 1879-1884; Ciminera, Tr. 1969-1972,
1983-1984, 1986, 1988-1990, 1994; Rammelkamp, Tr. 661. Ciminera, Tr. 1983, 1986, 1994,

0 RDX 8, p. 607; RDX 9, p. 26; RDX 11, p. 5; RMX 20, p. 712. Dr. Robinson described
surface tension as a force exerted on a liquid, tending to pull a liquid towards the center
of a sphere. Surface tension is what makes water, which has a high surface
tension, form into balls, such as drops of dew on a leaf. When one adds a de-
tergent, or other surface tension reducent, to water, or other liquids, the balls
spread out because the surface tension has been reduced. Fluids of low surface tension pene-
trate into minute crevices and interstices impenetrable by water and other fluids of higher
surface tension. Hexylresorcinol is a powerful surface tension reducent. Robinson, Tr. 1079-
1080, 1094-1095; Robinson, Tr. 1095-1097; Gershenfeld, Tr. 2113-2118; RDX 8, bpbp. 604—
611; RDX 9, pp. 22-24, 33-84; RDX 11, pp. 3-8, 10-11; RMX 17, pp. 163-164; RMX 20,

pp. T04-705, 707, T11-712; Keefer, Tr. 1444-1445, 1498-1499; Gershenfeld, Tr. 2116-2118;
Robinson, Tr. 1159-1160, 1232-1234; RMX 22, p. 362.
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83. Although “Sucrets” and “Children’s Sucrets” will, by vir-
tue of their hexylresorcinol content, kill germs, including staphy-
lococci and streptococei, on contact therewith, they will not nor-
mally reach, kill, or render ineffectual, germs, including strepto-
cocel and staphylococei in the throat tissues, that are contributing
to an existing throat infection.?!

34. Streptococcal and staphylococeal infections of the throat
may be precursors of infections of the heart, kidney, blood, bones
and other structures, and the failure to institute promptly ade-
quate treatment of streptococcal and staphylococcal throat infec-
tions may seriously imperil health. A special hazard of inade-
quate treatment of streptococcal sore throat is the subsequent de-
velopment in certain persons, particularly children, of acute rheu-
matic fever or acute nephritis. Aside from the evidence that res-
pondents’ advertising implies, “Sucrets” will kill germs in the
throat tissues that are contributing to an existing throat infection
(for which one should see a doctor), there is no substantial evi-
dénce that suggests respondents have made misrepresentations to
the effect that taking “Sucrets” makes seeing a doctor unneces-
sary.2?

35. “Sucrets” and “Children’s Sucrets” temporarily relieve sore
throat pain. However, they will not afford permanent relief of
such pain. Hexylresorcinol is essentially an antiseptic having an
anesthetic effect.

36. The principal active ingredient of the products, hexylresor-
cinol, is a potent local anesthetic.®® Other ingredients in “Sucrets”
and “Children’s Sucrets” are counter-irritants,®* and sugar,
which constitutes the greatest bulk of both products in terms of
volume. “Sucrets” and “Children’s Sucrets” have a palliative and

% The expert witness, Bernstein, Tr. 392-396, 400, 402-404, 406, 411-412, 432-433; the ex-
pert witness, Rammelkamp, Tr. 572-578, 579-581, 595, 606; the expert witness, Mortimer, Tr.
676, 679782, 686, 688.

3 Selected pages of the Merck Manual, CX’s 27 through 32; the expert witness, Bernstein,
Tr. 414-415, 423, 425, 427-430; the expert witness, Rammelkamp, Tr. 567, 601, 605, 614-615,
617; the expert witness, Mortimer, Tr. 678. Although this finding does not relate to the
substantive issues regarding the truth or falsity of the respondents’ misrepresentations by
implication, or otherwise, it does relate to the question of the keen public interest in rep-
resentations concerning drugs and the nature of the relief that should ensue in protecting
such public interest. It also vrelates to the degree of care that must be exercised by drug
manufacturers in advertising their products.

3 This fact has been established by comparison of the effects of hexylresorcinol and known
local anesthetics on animals, using standard tests. Mattis, Tr. 1638, 1640, 1644-1645, 1647;
RMX 53, 54, 57. Hexylresorcinol produced a more lasting local anesthetic effect than did
the well known topical anesthetic, benzocaine. Mattis, Tr, 1640; RMX 53. Expert witnesses
had observed this effect of hexylresorcinol in the mouths and throats of human beings. Kane,
Tr. 1606-1€07, 1625; Keefer, Tr. 1460-1461; Mattis, Tv. 1651; McDonnell, Tr. 1925-1927.

3 Kane, Tr. 1608-1609; Keefer, Tr. 1460.
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soothing effect on inflamed tissues ** and an anesthetic effect in
reducing pain.

87. Because of their ingredients, the aforesaid products allevi-
ate, as indicated, the pain of sore throat. This is corroborated in
some degree by clinical studies on 300 patients that tested the
pain-relieving effect of “Sucrets” in comparison with a plain
sugar lozenge and a lozenge with all the ingredients of “Sucrets”
except hexylresorcinol,®® by personal observations of expert
witnesses * and by the indication of the patients as to relief at-
tained. The difficulty with such outpatient tests, however, is that
controls are limited because of the subjectivity of results and be-
cause performance of instructions cannot be absolutely assured.

38. Nevertheless, the clinical studies have sufficient probative
weight to establish that the pain relief given by the products at
issue is material,*® particularly in view of the overwhelming and
uncontradicted evidence that hexylresorcinol is an analgesic hav-
ing an anesthetic effect. “Sucrets” have therefore, as could be ex-
pected, afforded material relief of pain in a significantly greater
number of cases than did a candy lozenge and “Sucrets” without
hexylresorcinol,® as evidenced by the studies.

39. The clinical studies also establish that “Sucrets” give mate-
rial relief of moderate as well as minor sore throat pain.*

40. The “Sucrets” clinical studies*' and testimony of expert
witnesses ** further establish that “Sucrets” give material relief of
pain in a significant percentage of cases of sore throat character-
ized by severe pain.*

35 Kane, Tr. 1608-1609; Keefer, Tr. 1425, 1471-1472; Weinstein, Tr. 1564.

3 McDonnell, Tr. 1869, 1899-1900; Ciminera, Tr. 1982, 1992; RMX 27, p. 3; RMX 62;
RMX 105, p. 2; RMX 108, pp. 2-3; RMX 110; RMX 111-A, pp. 5-7, 15; RMX 114,
Table I; RMX 116, Table I.

37 Keefer, Tr. 1459-1460; Garfield, Tr. 1020; Gershenfeld, Tr. 2091-2092; Lyght, Tr. 346;
Goodwin, Tr. 1824.

384% of the patients treated with “Sucrets” were afforded two-step pain relief (on a
five-step scale). RMX 111-A, Table 4, p. 6.

% Ciminera, Tr. 1982, 1992, Less than half the percentage of patients treated with sugar
lozenges reported as much pain relief as was experienced by the patients treated with
“Sucrets.” RMX 111-A, Table 4, p. 6.

9919% of the patients originally reporting moderate pain were afforded two-step pain
relief (on a five-step scale) after being treated with *“Sucrets.” Only 389 of the patients with
moderate pain treated with the sugar lozenge reported two-step pain relief. RMX 111-A, Table
6, p. 7. This difference in effect is statistically significant. RMX 116, Table I.

1 McDonnell, Tr. 1870; RMX 111-A, pp. 5-7, 15. 83% of the patients with severe and very
severe pain experienced two-step pain relief (on a five-step scale) after being treated with
“Sucrets.” RMX 111-A, Table 6, p. 7.

* Kane, Tr. 1610-1611; Keefer, Tr. 1461-1462; Garfield, Tr. 1021-1022; Gershenfeld, Tr.
2092,

4 The amount of pain relief afforded cases of severe pain of sore throat by “Sucrets”
was so much greater than that afforded by the sugar lozenge that the odds are less than 5
in 10,000 that the differences observed could have been due to chance. RMX 116, Table I. This



QUINTON CO. ET AL. 543
526 Initial Decision

41, Whether the pain caused by a physical condition can be re-
lieved by a given preparation is not controlled by the medical seri-
ousness of the condition that is producing the discomfort. Since the
products anesthetically, and therefore temporarily, relieve throat
pain of mild, moderate, or severe degree caused by minor condi-
tions,* it is reasonable to assume they should similarly relieve pain
in some degree when caused by serious conditions. This effect may

-reasonably be inferred from the fact that “Sucrets,” and similar
products, are recommended by doctors for temporary relief of pain
in cases of -bacterial infections of the throat ¢° regardless of the
severity of the infection, which may also be treated by the use of
other drugs. :

42, Nevertheless, the aforesaid advertisements were and are
misleading, and constituted and now constitute “false advertise-
ments,” as that term is defined in the Federal Trade Commission
Act, in that they deceptively impute “Sucrets” as aforesaid (a)
will kill or render ineffectual ¢ germs in the throat tissues that
are contributing to an existing throat infection,*” and (b) will af-
ford permanent or long lasting relief *® of sore throat pain.

CONCLUSIONS

It is apparent from the evidence that the representations made
by respondents are literally true. Hexylresorcinol contained in
“Sucrets” and “Children’s Sucrets” does kill germs, including
streptococci and staphylococci, on contact. Although the wording
on the packages gives this forewarning, the representations con-
sidered herein reflected in TV commercials are without qualifica-
tion. It is merely stated that “when minor sore throat strikes and
brings fiery pain, ‘Sucrets’ relieves sore throat pain and kills even
Staph and Strep germs,” and that “Children’s Sucrets” (unquali-
fiedly) “relieve pain fast and help fight infection.” The difficulty
is that infections within the tissues of the throat are not reached
by the hexylresorcinol which can only make external contact in
the throat. There is some evidence that hexylresorcinol does pene-
trate the epithelial layer, but certain infections involving germs,
mﬁ‘ect is well within the range of statistical significance used in biological work
since results which might be due to chance in one case out of twenty are considered signifi-
cant in such work. Ciminera, Tr. 1967.

+ Sec. VII 4-7, supra.

45 Rammelkamp, Tr. 639-640; Keefer, Tr. 1459, 1467, 1527; Garfield, Tr. 1030-1031; Bern-
stefn, Tr. 433-434; CX 30, p. 411,

46 It is assumed that nonreduction of germ virulence suggested by some medical evidence
is used in this sense.
47 This shall be construed to apply to major or minor sore throat conditions.

4 J.e., beyond the point of temporary relief normally afforded by an analgesic having
an anesthetic effect in major or minor sore throat conditions.
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including streptococci and staphylococei, are usually more deeply
seated than in that layer. The penetration, therefore, at best is
extremely limited and the evidence does not justify respondents’
unqualified representations.

The fact that the advertising may be literally true in the sense
that hexylresorcinol will kill germs on contact in the throat does
not warrant a dismissal of the complaint. The implication from
the language used in the advertising is that “Sucrets” or “Chil-
dren’s Sucrets” are materially curative because the germs are
killed or rendered ineffectual. A person with a sore throat, upon
hearing these representations, may reasonably assume that if
such germs are killed, the product advertised is a cure for an ex-
isting throat infection. This is all the buyer of such a product is
interested in, aside from relief of pain, which the evidence indi-
cates “Sucrets” do afford, not permanently, but temporarily. It is
well recognized that “words and sentences may be literally and
technically true and yet be framed in such a setting as to mislead
or deceive.” Bockenstette, et al. v. F.T.C., 134 F.2d 369, 371;
D.D.D. Corporation v. F.T.C., 125 F.2d 679, 682. Furthermore,
“advertisements are not to be judged by their effect on the scien-
tific or legal mind which will dissect and analyze each phrase, but
rather by their effect upon the average member of the public.”
Ward Laboratories, Inc., v. F.T.C., 276 F.2d 952.

Respondent Doherty, Clifford, Steers & Shenfield, Inc., urges
that it was merely the agent of Merck, could not act without its
approval, and that it initiated advertising subsequently reviewed
and approved by Merck, which was reflective of its understanding
of the facts that had been presented to it by Merck concerning
“Sucrets.” However, the advertising formulated by the advertis-
ing agent was clearly conceived to present to the public not only
the advantages of the product sought to be sold as literally stated,
but also to work upon the public imagination. It is common
knowledge that those who are ill seek cures with hope. This stim-
ulates their imagination into optimistically believing what they
read without analytical caution. It is therefore important and in
the public interest that extreme care be exercised to make sure
that deception will not result from lack of caution in describing
the effectiveness of drugs. Misrepresentation by implication may
be as detrimental to the public welfare and health as direct mis-
statements. In the instant case the public interest is clearly con-
travened.

On the other hand, the inadvertence or lack of caution exer-
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cised by the respondents herein should not in any way undermine
the public confidence in highly ethical pharmaceutical companies
and leaders in medical research such as the respondent Merck. It
would appear to the hearing examiner that in reviewing the ad-
vertising prepared for Merck by its advertising agent, that Merck
inadvertently approved an advertising format without thoroughly
considering its implications, aside from its correct literal mean-
ing. Every manufacturer has a subjective sense about his own
product which makes objective analysis difficult where imagina-
tive advertising is prescribed by an advertising agent. In this
case, of course, it may be, although there is no evidence to this
effect, that the advertising agent itself believed that there was no
implied falsity in the advertising they disseminated on behalf of,
and with the approval of, Merck & Co., Inc. Nevertheless, they
were a participant in the preparation of the advertising and the
same required caution must be imposed upon them as would be
imposed upon their client or advertiser. The public interest and
protection, therefore, clearly necessitates that an order be issued
against the advertising agent as well as its client, the product
manufacturer. .

Although intent is not in issue in determining whether or not
any cease and desist order should be issued, the evidence does not
“suggest that there was any sinister intent on the part of Merck &
Co., Inc., or its advertising agent, to misrepresent its product, i.e.,
“Sucrets” and “Children’s Sucrets” to the public. A conservative
order limited to restricting the implied misrepresentations is
therefore justified.

With regard to the nature of the order to be issued, complaint
counsel proposes that respondents be enjoined from representing
that “Sucrets” or “Children’s Sucrets” :

(a) Will reach or kill streptococcal, staphylococcal, or other
germs causing an existing throat infection, or otherwise that it is
effective in the treatment of any kind of throat infection;

(b) Will have any beneficial effect on:

(1) Severe pain of a sore throat, or

(2) Sore throat in excess of affording temporary relief of the
pain of a minor sore throat.

This order, however, appears to be ambiguous with regard to
part (a), particularly in the use of the word “effective,” which has
devious meanings. Furthermore, this portion of the order is incon-
sistent with the evidence adduced, since the primary question is
whether or not “Sucrets” are materially curative insofar as
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throat infection is concerned. The generality of the language used

also would make such an order difficult to apply because its con-

struction leaves much to conjecture. The evidence establishes that

“Sucrets” will not kill or render ineffectual germs in the throat

tissues that are contributing to an existing throat infection. An .
order precluding the representation that “Sucrets” will kill or

render ineffectual such germs which specifically relates to the de-

ceptive practice would, therefore, appear to be more understanda-

ble and therefore preferable in the public interest.

As regards the second part of the proposed order identified as
(b), this also seeks relief inconsistent with the evidence. It has
been well established that “Sucrets” containing hexylresorcinol,
which is an antiseptic having an anesthetic effect, will not afford
permanent relief of sore throat pain. Nevertheless, the evidence
does establish that this product will afford temporary relief. The
reference to a minor sore throat, under the proposed order, has
the effect of creating an ambiguity and makes the order difficult
to apply, since the evidence establishes there is no relationship
between the amount of pain and a minor or major sore throat. In
fact, the complaint counsel’s evidence thoroughly establishes that
severe pain may accompany a minor sore throat condition and
minor pain may accompany a major sore throat condition such as
streptococcal and staphylococcal infection. The proposed order,
therefore, seems inappropriate. The respondents, however, should
be enjoined from representing that “Sucrets” will afford prema-
nent or long lasting relief of sore throat pain. Such relief would
be entirely consistent with the evidence in this case.

In accordance with the limitations indicated, the dissemination
by the respondents of the false advertising, as aforesaid, consti-
tuted, and now constitutes, unfair and deceptive acts and practices
in commerce, in violation of sections 5 and 12 of the Federal
Trade Commission Act. Accordingly, the following order shall
issue:

ORDER

It is ordered, That respondents Merck & Co., Inc., a corporation
trading as Quinton Company or under any other name, and Doh-
erty, Clifford, Steers & Shenfield, Inc., a corporation, and their of-
ficers, and respondents’ representatives, agents and employees, di-
rectly or through any corporate or other device, in connection
with the offering for sale, sale or distribution of “Sucrets” throat
lozenges, or “Children’s Sucrets” throat lozenges, or any other
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preparation of similar chemical composition or properties, do
forthwith cease and desist from, directly or indirectly :

1. Disseminating, or causing to be disseminated, by means
of the United States mails or by any means in commerce, as
“commerce” is defined in the Federal Trade Commission Act,
any advertisement which represents directly or by implica-
tion that any of the aforementioned preparations, by virtue
of their hexylresorcinol content, or otherwise:

(a) Will kil or render ineffectual, germs in the
throat tissues that are contributing to an existing throat
infection;

(b) Will afford permanent or long lasting relief of
sore throat pain.

2. Disseminating, or causing to be disseminated, by any
means, for the purpose of inducing, or which is likely to in-
duce, directly or indirectly, the purchase of any such prepa-
rdtion, in commerce, as “commerce’” is defined in the Federal
Trade Commission Act, any advertisement which contains
any of the representations prohibited in Paragraph 1 hereof.

OPINION OF THE COMMISSION
APRIL 8, 1966
BY REILLY, Commissioner:

This matter is before the Commission on cross appeals of coun-
sel- supporting the complaint and respondent Merck & Co., Inc.
(trading as Quinton Company), and an appeal by the respondent
advertising agency, Doherty, Clifford, Steers & Shenfield, Inc.,
from an initial decision holding that respondents had violated
Sections 5 and 12 of the Federal Trade Commission Act.

The complaint charges respondents with the dissemination of
false advertisements in connection with the sale and distribution
of Sucrets throat lozenges and Children’s Sucrets throat lozenges
(hereinafter sometimes referred to as Sucrets). More specifically,
it charges that respondents falsely represented in television com-
mercials (1) that these preparations reach and kill germs causing
existing throat infections and thus are effective in the treatment
of throat infections, including those caused by streptococcal and
staphylococcal germs; and (2) that they are effective in relieving
severe pain of sore throat.

The following facts are not in serious dispute: There is no sub-
stantial difference between Sucrets and Children’s Sucrets inso-
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far as the medical usefulness of these products is concerned. The
principal active ingredient in each is an antiseptic, hexylresorci-
nol, and each contains this ingredient in the same proportion or
concentration, i.e., 2.4 mg. hexylresorcinol in a lozenge having a
total weight of 2.5 grams. The concentration of hexylresorcinol in
Sucrets is approximately 1 part to 1,000 parts other ingredients,
and experiments have disclosed that in normal use of the product
the concentration of hexylresorcinol in saliva is approximately 1
part hexylresorcinol to 10,000 parts other ingredients. Laboratory
tests have also disclosed that this concentration of hexylresorci-
nol will kill certain organisms on contact and will have antibac-
terial effects on others.

The majority of sore throats are caused either by viruses or by
physical or chemical trauma, such as those associated with exces-
sive smoking, talking, shouting, exhaust fumes, or smog. The re-
mainder are for the most part the result of bacterial infection
caused by the beta-hemolytic streptococci. No known drug will di-
rectly affect the viruses which cause sore throat, and traumatic
sore throats can be cured only by the removal of the physical or
chemical cause of the irritation. No product, including antibiotics,
will shorten the duration of an existing beta-hemolytic strepto-
coccal throat infection. Such an infection may be followed by
more serious infections and the failure to institute adequate treat-
ment (which requires complete eradication of the streptococci)
may seriously imperil health. A special hazard of inadequate
treatment of streptococcal sore throat is the subsequent develop-
ment in certain persons, particularly children, of acute rheumatic
fever or acute nephritis. Penicillin, a drug which can only be pre-
seribed by ‘doctors, is the therapy of choice for the condition be-
cause it can eradicate the bacteria and thereby reduce the inci-
dence of the more serious sequelae of such infections.

The television advertisements used in connection with the sale
and distribution of the two products are very similar. The follow-
ing oral representations are made in the Sucrets commercial :

When sore throat strikes and brings fiery pain, what do you do for relief?
Millions of people depend on SUCRETS for relief of minor sore throat pain,
Individually foil wrapped, remarkable SUCRETS lozenges relieve sore throat
pain fast and kill even Staph and Strep germs with a special pain relieving
antiseptic, HEXYLRESORCINOL. So, when minor sore throat strikes and
brings fiery pain, SUCRETS relieve sore throat pain and kill even Staph and
Strep germs. SUCRETS are fast. Within minutes you can talk, swallow, even
smoke in comfort. So, when sore throat strikes, relieve pain fast and kill even
Staph and Strep germs. ' :
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The following oral representations are made in the Children’s Su-
crets advertisement:

When your child has a sore throat ... It can make you feel helpless.
What do you do to relieve the pain? If he’s too young to gargle . . . and you
want something more effective than candy cough drops . . . try new CHIL-
DREN’S SUCRETS . . . specially flavored for youngsters . . . by the mak-
ers of regular SUCRETS. CHILDREN’S SUCRETS contain hexylresorcinol
—the gentle antiseptic. And, CHILDREN’S SUCRETS relieve pain fast and
help fight infection. These lozenges are made especially for children. Look:
When minor sore throat strikes and brings burning pain . . . CHILDREN’S
SUCRETS gently . . . safely . . . take care of the pain . . . and help fight
infection. In no time at all . . . your child’s like himself again. So next time
your child has sore throat . . . if he’s too young to gargle . . . and you want
something more effective than candy cough drops . . . Relieve pain fast . . .
help fight infection. Get new CHILDREN’S SUCRETS!

Included in both advertisements and appearing simultaneously
with the above representations are pictures of flame being extin-
guished in the throat of a person using Sucrets or Children’s Su-
crets, as the case may be. The video portion of each commercial
also portrays a person recovering from sore throat. For example,
the Children’s Sucrets advertisement depicts an obviously ill child
suffering from the pain of sore throat. After taking a lozenge he
is shown to be feeling well again, playing normally without any in-
dication of sore throat pain.

With respect to the first charge in the complaint, the hearing
examiner held on the basis of his own observation of the adver-
tisements that . respondents had represented that Sucrets and
Children’s Sucrets are materially curative of existing throat
infections, including those caused by staphylococcal and strepto-
coccal germs. He specifically found in this connection that ‘“The
implication from the language used in the advertising is that ‘Su-
crets’ or ‘Children’s Sucrets’ are materially curative because the
germs are killed or rendered ineffectual. A person with a sore
throat, upon hearing these representations, may reasonably as-
sume that if such germs are killed, the product advertised is a
cure for an existing throat infection.” He held this representation
to be false and deceptive, finding in this connection that “al-
though ‘Sucrets’ and ‘Children’s Sucrets’ will, by virtue of their
hexylresorcinol content, kill germs, including Staphylococci and
Streptococci, on contact therewith, they will not normally reach,
kill, or render ineffectual, germs, including Streptococci and Sta-
phylocozei in the throat tissues, that are contributing to an exist-
ing throat infection.”
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As to the second charge, the hearing examiner held that res-
pondent’s advertising conveys the impression that Sucrets and
Children’s Sucrets will afford permanent or long-lasting relief of
sore throat pain.® He found this implied representation to be .
false since the evidence disclosed that the product would relieve
only temporarily the pain of sore throat.

In its appeal from the initial decision, respondent Merck does
not contest the examiner’s medical findings, i.e., that Sucrets will
not cure or help cure an existing throat infection and will not af-
ford permanent or long-lasting relief of sore throat pain. Its prin-
cipal argument is that neither the hearing examiner nor the Com-
mission may interpret the Sucrets advertising without the aid of
consumer testimony. This argument is, of course, contrary to the
well-established rule that the Commission “is not required to
sample public opinion to determine what meaning is conveyed to
the public by particular advertisements,” E. F. Drew and Co., Inc.
v. F.T.C., 235 F.2d 735 (2d Cir. 1956) and “is entitled to draw
upon its experience in order to determine, in the absence of con-
sumer testimony, the natural and probable result of the use of ad-
vertising expressions.” Id. at 741. Federal Trade Commission V.
Colgate-Palmolive Co., 380 U.S. 374 (1965) ; Double Eagle Lubri-
cants, Inc. v. F.T.C., 360 F.2d 268 (10th Cir. 1965) ; Libbey-Ow-
ens-Ford Glass Co. v. F.T.C., 352 F.2d 415 (6th Cir. 1965) ; Bak-
ers Franchise Corporation v. F.T.C., 302 F.2d 258 (3rd Cir.
1962) ; Exposition Press, Inc. v. F.T.C., 295 F.2d 869 (2d Cir.
1961) ; New American Library of World Literature v. F.T.C., 213
F.2d 143 (2d Cir. 1954) ; Rhodes Pharmacal Co., Inc. v. F.T.C.,
208 F.2d 382 (7th Cir. 1953) ; Zenith Radio Corporation v. F.T.C.,
143 F. 2d 29 (7th Cir. 1944). In two of the above cases the courts
upheld the Commission’s finding as to the probable impression
created by advertising and labeling on the public, even though
there was consumer evidence to the contrary, Rhodes Pharmacal,
supra, and Double Eagle, supra, the court holding in the latter
case “If the Commission can find deception without evidence that
the public was deceived, we believe that it can make the same find-
ing on the basis of its visual examination of exhibits, even though
numerous members of the public have testified that they were not
deceived.”

We note that in making its argument, Merck attempts to distin-

! The examiner failed to make any ruling on the allegation that respondents had repre-
sented, either directly or by implication through the advertisements, that the- products are
effective in relieving severe sore throat pain.
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guish between advertisements containing implied representations
and those containing express representations, contending that the
Commission can make its own determination as to the meaning
conveyed by the latter but must rely on public witnesses to ascer-
tain the meaning of the former. However, neither the cases cited
by Merck nor any other decisions support this novel view.? As a
matter of fact, Merck’s contention that the Commission may not
draw its own inferences as to an advertisement’s meaning is di-
rectly contrary to the Supreme Court’s ruling in two recent cases.
In F.T.C. v. Colgate-Palmolive Co., supre, respondents contended
that the Commission had erred in finding that the television com-
mercials under consideration impliedly represented that the
viewer was seeing for himself an experiment which verified the
claim that sandpaper could be shaved by respondents’ product.
The Court rejected this argument holding that “. . . since this is
a matter of fact resting on an inference that could reasonably be
drawn from the commercials themselves, the Commission’s find-
ing should be sustained.” And in sustaining the Commission’s
holding that the advertising was materially deceptive, the Court
stated, “Nor was it necessary for the Commission to conduct a
survey of the viewing public before it could determine that the
commercials had a tendency to mislead, for when the Commission
finds deception it is also authorized, within the bounds of reason,
to infer that the deception will constitute a material factor in a
purchaser’s decision to buy.” Similarly, in F.T.C. v. Mary Carter
Paint Co., Inc., 8379 U.S. 957 (1965) the Commission had found,
without the aid of consumer testimony, that respondents’ use of
the word “free” in connection with one product in a combi-
nation offer constituted a representation as to the usual and cus-
tomary price of the other product. In holding that the Circuit
Court should have sustained the Commission’s finding of decep-
tion based on this interpretation of respondents’ advertising the
Court stated, “There was substantial evidence in the record to
support the Commission’s finding; its determination that the
practice here was deceptive was neither arbitrary nor clearly
wrong.”

We also reject Merck’s contention that the hearing examiner
mdecisions cited by Merck do not support its argument but stand only for the
proposition that the conclusion of the Commission with respect to the meaning of an ad-
vertisement to the public may be reversed if, in the court’s opinion, it is ‘arbitrary’” or
“clearly wrong.” See Rhodes Pharmacal Co., Inc. v. F.T.C., supra, and Gulf Oil Corporation
v. F.T.C.,, 150 F .2d 106 (5th Cir. 1945). In the Matter of American Music Guild, Inc., Dock-

et 8550 (1965) [68 F.T.C. 13], the Commission simply disagreed with the hearing exami-
ner’s interpretation of parts of respondent’s advertising.
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erred in finding that the advertising in question contains the im-
plied representations that Sucrets and Children’s Sucrets (1) will
kill or render ineffectual germs that are contributing to an exist-
ing throat infection and are thus materially curative of such an
infection, and (2) that these products will afford permanent or
longlasting relief of sore throat pain.? As to the first representa-
tion found by the examiner, the statement that Sucrets will re-
. lieve sore throat pain and “kill even Staph and Strep germs” is
repeated three times in the Sucrets advertisement. Similar em-
phasis is placed on the statement “help fight infection” in the ad-
vertisement for Children’s Sucrets. A person seeing and hearing
these advertisements could certainly interpret the claims to mean
that the products will kill germs causing an existing throat infec-
tion or will help fight the infection causing the throat pain. The
consumer is told by the Sucrets advertisement that the product is
to be used to alleviate the pain of sore throat and that it will also
kill germs.* Hearing and seeing the “germ killing” claim in this
context, therefore, he would logically believe that the germs re-
ferred to are those causing the condition of which the pain is
symptomatic. It would be completely unreasonable to assume that
. a prospective purchaser would construe the advertising to mean
that Sucrets will kill only staph and strep germs in laboratory
tests or only staph and strep germs other than those which may
be causing the sore throat which prompted him to purchase
throat lozenges in the first place. The same reasoning would
apply to the claim that Children’s Sucrets “help fight infection.”
It is unlikely that a parent would think that the infection which a
throat lozenge will help fight is an infection other than the one
which may be causing a child’s sore throat. And certainly, as to
both claims, the consumer could reasonably believe that a product
which will kill germs causing an infection or which will help

3In deciding whether an advertisement has the capacity to deceive, the issue is not whe-
ther the only meaning which it conveys or the implication that “jumps out from it” is the
false one, as Merck seems to contend. It is whether the advertisement may reasonably be
understood to have that meaning by consumers even though it may also be susceptible of a
different interpretation. *“Advertisements which are capable of two meanings, one of which
is false, are misleading”, Rhodes Pharmacal Co., Inc. v. F.T.C., 208 F .2d 382 (7th Cir-
1953), rev'd. on other grounds, 348 U.S. 940 (1955). And since it is not difficult to choose
statements, designs, and devices which will not deceive, those which are susceptible of both
a misleading and truthful interpretation will be construed against the advertiser. United
States v. 95 Barrels of Vinegar, 265 U.S. 438 (1924); Libbey-Owens-Ford Glass Co. v.
F.T.C., supra; Country Tweeds, Inc. v. F.T.C., 326 F .2d 144 (2d Cir. 1964),

*The fact that staph germs referred to in the advertisement cause sore throats only in
rare instances does not help Merck’s case. The claim that Sucrets “kill even Staph and
Strep germs” when considered in the context of the advertisement constitutes a representa-
tion that these germs cause sore throats.
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fight an infection will have an effect on the course of the infection
or will cure or help cure the infection,

We also agree with the examiner’s finding that the advertising
conveys the impression that the product will afford permanent or
long-lasting relief of sore throat pain. In the first place, the flame
depicted in the advertisement, which certainly may be understood
to represent pain, is shown to be extinguished when Sucrets are
used. But more important, the advertising implies, as we have al-
ready stated, that Sucrets are effective in removing the cause of
the pain, i.e., kills the germs or helps fight infection. Conse-
quently, the advertising as a whole may well lead the viewer to
believe that the product will provide more than temporary relief
of sore throat pain.

Respondent Merck also takes exception to that part of the ex-
aminer’s order pertaining to the duration of pain relief afforded
by the products, arguing that this prohibition goes beyond the is-
sues raised in the pleadings. This argument is also rejected. The
complaint alleges that Sucrets and Children’s Sucrets “have no
beneficial effect on severe pain of sore throat, or on sore throat in
excess of affording temporary relief of pain of a minor sore
throat.” And the proposed order accompanying the complaint
would prohibit representations that these products will have any
benificial effect on “Sore throat in excess of affording temporary
relief of the pain of a minor sore throat.”

Counsel supporting the complaint have appealed from the ex-
aminer’s order and from certain findings and conclusions in the
initial decision concerning the ability of respondents’ products to
kill germs in the throat and to relieve severe pain of sore throat.
We will consider first that part of the appeal requesting modifica-
tion of the order to cease and desist.

The first paragraph of this order would require respondent to
stop representing that Sucrets or Children’s Sucrets “[W]ill kill
or render ineffectual germs in the throat tissues that are contrib-
uting to an existing throat infection.” Complaint counsel contend
that the examiner erred in limiting this prohibition to claims con-
cerning the action of the products on “germs in the throat tis-
sues,” and in not prohibiting representations that the products
will reach or have any effect on germs contributing to a throat
infection or otherwise will be effective in the treatment of throat
infection.

We agree with complaint counsel that the first paragraph of
the order is inadequate to prevent the false representation found
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by the examiner to be implicit in respondents’ advertising, <.e.,
that Sucrets and Children’s Sucrets will kill or render ineffectual
germs contributing to an existing throat infection and that they
are materially curative of an existing throat infection. Since this
claim is not limited to the effectiveness of the product in killing
only those germs in throat tissues, an order prohibiting its use
should not be so limited. While it is true that the claim was found
by the examiner to be deceptive because the products will not kill
germs in throat tissues, we cannot assume that the public is
aware that germs causing an existing throat infection are in the
throat tissues. In other words, consumers may be led to believe by
claims that Sucrets will kill germs or fight infection, that the
product will cure or help cure a throat infection even if they are
not told that the product will kill germs in throat tissues.

Paragraph (a) of the order originally proposed by complaint
counsel would prohibit respondents from representing that Su-
crets or Children’s Sucrets “[W]ill reach or kill Streptococcal,
Staphyloccal, or other germs causing an existing throat infection,
or otherwise that it is effective in the treatment of any kind of
throat infection.” The examiner found this portion of the order to
be ambiguous “particularly in the use of the word ‘effective’
which has devious meanings,” and further concluded that it was
inconsistent with the evidence. We do not agree. This provision of
the order is obviously intended to prevent respondents from
claiming that Sucrets or Children’s Sucrets are of any value
whatsoever in curing an existing throat infection or in killing or
eradicating the germs causing such infection. The evidence
clearly supports such a prohibition. As a matter of fact, the evi-
dence adduced by complaint counsel that Sucrets will not cure or
help cure an existing throat infection is undisputed.

Complaint counsel also take exception to the second paragraph
of the order contained in the initial decision, contending that the
examiner should properly have restricted respondents’ claims of
pain relief to claims for the temporary relief of minor pain of
sore throat. The examiner’s order would prohibit only representa-
tions that Sucrets or Children’s Sucrets “will afford permanent or
long lasting relief of sore throat pain.” He had found in this con-
nection that the products relieve severe pain of sore throat ir-
respective of cause, and the principal issue raised by counsel’s ar-
gument concerns the accuracy of this finding.

In reviewing the initial decision on this phase of the case, we
note at the outset that the examiner failed to make any ruling on
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the allegation that respondents had represented that Sucrets and
Children’s Sucrets are “effective in relieving severe sore throat.”
His only ruling as to the meaning of respondents’ advertisements,
insofar as pain relief is concerned, is that they “impute” that Su-
crets “will afford permanent or long lasting relief of sore throat
pain.” While duration of pain relief is an issue in this case, as we
have stated above, it is not the principal one raised by the above
charge. The complaint specifically alleges, in this connection, that
respondents had represented that “Sucrets throat lozenges and
Children’s Suecrets throat ]ozenges are effective in relieving severe
sore throat.”

Apparently, the examiner’s fallure to find that the advertising
implies that Sucrets will relieve severe sore throat pain was an
oversight since he has ruled on the efficacy of the product in re-
lieving such pain. There would seem to be no doubt, in this con-
nection, that the advertising conveys such an impression. The
viewer is shown a fire being extinguished by Sucrets in the throat.
of the user. It is difficult to conceive of any other pictorial repre-
sentation which would be more suggestive of the alleviation of ex-
treme pain.

We are of the opinion that the evidence relied upon by the ex-

aminer fails to support his conclusion as to the efficacy of the
products in relieving severe pain. The examiner specifically held
in this connection that “the ‘Sucrets’ clinical studies and testi-
mony of expert witnesses further establish that ‘Sucrets’ give ma-
terial relief of pain in a significant percentage of cases of sore
throat characterized by severe pain.” We have examined this evi-
dence and find that neither the testimony of the expert witnesses
nor the clinical studies conducted by Merck establish that Sucrets
or Children’s Sucrets are effective in relieving severe sore throat
pain or will substantially ease the severe pain of sore throat.’
None of the experts whose testimony is cited in the initial deci-
sion testified that Sucrets or Children’s Sucrets will substantially
ease severe sore throat pain. Each of them was called by respon-
dents and each was asked by Merck’s counsel whether Sucrets
would give some relief of moderate pain or pain in excess of mild
pain—not whether the products would substantially reheve se-
vere pain of sore throat.
_"’In—respo—nse to respondent Merck’s motion to clarify the complaint and narrow the issues,
complaint counsel advised that the phrase “effective in relieving” in subparagraph 2 or
paragraph 6 of the complaint means that “it will either substantially ease the severe pain
or beneficially affect the condition which seriously imperils health.” (T-24)

®For example, Dr. Gershenfeld testified as follows on direct examination:
“Q. One of the Government’s concessions—I think the only one—is that they don’t contend
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No reference is made in the initial decision to testimony which
is squarely on point. Dr. Rammelkamp, recognized as one of the
leading authorities on streptococcal throat infections, testified in
support of the complaint that in cases of severe sore throat when
it is painful for a patient to swallow “The pain usually won’t be
relieved materially without some compound like codeine.” ” He
further testified that “. . . in these situations one has to use a
compound that acts deep in the tissues because the inflammation
is deep. You have to get some compound that will get into these
areas, and even then it may not be successful.” @ He also testified
as follows in response to the question whether Sucrets antiseptic
throat lozenges prov1de any measurable relief of severe pain of
sore throat:

Hearing Examiner Buttle: Well, you could say “measurable relief.” Would
that satisfy you, Doctor?

The Witness: It would. I know of no antiseptic that would give measurable
relief to sore throat as determined by proper studies, in my opinion.

Mr. McGlothlin: You are thinking of the severe sore throat of streptococcal
infection?

The Witness: I was not. I was thinking of both. I know of no study of
antiseptics that will show that it relieves sore throat that I would accept as
the proper control published in the literature in any place that I know of.

* * & # * L3 *

Hearing Examiner Buttle: You were speaking of—

The Witness: what we call soreness of the throat.

Hearing Examiner Buttle: You were speaking of pain?

The Witness: Yes.”®

None of the evidence adduced by respondents, including the
Merck clinical studies relied upon by the examiner, tends to
rebut Dr. Rammelkamp’s testimony. The studies themselves have
little probative value on the pain relief issue. They were not con-
ducted for the purpose of showing that Sucrets substantially re-
lieve the severe pain of sore throat but merely for the purpose of
comparing the effectiveness of Sucrets with two placebos on the
subjective relief of pain of uncomplicated sore throat.’® While it

that Sucrets do not relieve minor pain when produced by a minor cause. Would you tell us
your experiences as to the ability of Sucrets to relieve pain of more than minor degree? I
will define ‘minor’ for you as a tickle in the throat.

A. Well, I get more than a tickling. I get more than what they sometimes even call a
scratchy throat if I talk too long or for any extended period of time. I find, as far as
myself is concerned, I get relieved of the discomfort.

Q. With Sucrets?

A. With Sucrets.”” (T-2092)

7 T-608.

8 T-609.

9 T-612.

10 Patients with inflammation and infection of the throat were excluded from the studies.
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is true that the studies indicated that patients with “severe” or
‘“very severe” pain experienced “two-step” pain relief after being
treated with Sucrets, they also indicated that patients who were
treated with only a plain sugar lozenge experienced similar relief.
Moreover, it is impossible to determine from the studies how
much of the pain relief experienced by patients over the 48-hour
testing period (whether treated with Sucrets or with the control
products) can be attributed to the lozenges and how much can be
attributed to the natural or spontaneous abatement of the symp-
toms of sore throat. The evidence is uncontradicted, in this con-
nection, that the symptoms of viral sore throat or traumatic sore
throat usually disappear within that time period. And even as to
streptococcal throat infection Dr. Rammelkamp testified “Any
compound you give after 24 hours will show improvement as far
as the patient’s report to you because everybody is getting
better,”1:

Despite evidence that pain of infectious sore throat is caused by
inflammation in the tissues which cannot be reached by a topical
or surface application such as that provided by Sucrets, the exam-
iner nevertheless assumed that Sucrets should “relieve pain in
some degree when caused by serious conditions.” 2 The examiner
then bolstered this assumption by inferring that Sucrets should
have this effect from testimony that Sucrets and similar products
are recommended by doctors for temporary relief of pain in cases
of bacterial infections of the throat. While it is true that doctors
testified that they recommended lozenges for severe sore throat,
this is no basis for finding that such products, which include
cough drops, substantially relieve the severe pain of sore throat.
Certainly, it is no basis for concluding that Sucrets will provide
the degree of pain relief shown in the advertisements. We find in
this connection that the advertisements conveyed the impression
that Sucrets will promptly eliminate severe pain of sore throat.
We further find on the basis of this record that the products will
not provide substantial relief of such pain.

For the foregoing reasons, we are of the opinion that the exam-
iner’s findings and conclusions as to the efficacy of Sucrets and
Children’s Sucrets in relieving severe sore throat pain are erro-
neous and should be set aside. The order based on these findings
will be modified as requested by counsel supporting the complaint.

3 T-618,

32 This statement falls far short of a finding that Sucrets substantially ease severe sore
throat pain caused by a serious condition and seems to be only an observation that taking
Sucrets in such cases is better than taking nothing at all.
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Complaint counsel also take exception to the examiner’s finding
that Sucrets and Children’s Sucrets kill pathogenic bacteria, in-
cluding beta-hemolytic streptococei, in the throat. The evidence
does not show that the products have the ability to kill any medi-
cally significant number of germs in the throat. Moreover, to the
extent that this finding suggests that the products kill germs
causing an existing throat infection and may therefore have some
effect on the course of that infection, it is highly misleading. It
will therefore be stricken.

The respondent advertising agency has filed a separate appeal
from the initial decision contending that the hearing examiner
erred in holding it equally liable with Merck for the advertising
claims found to be deceptive and placing it under an order to
cease and desist. The principal argument made by the agency is
that in developing the advertising it acted in good faith in reli-
ance upon information furnished by Merck, and that mere partic-
ipation in the preparation of advertising claims is not a sufficient
basis for imposing liability on an advertising agency.

The examiner found in effect that while the agency should have
known that the advertising claims were deceptive (Initial Deci-
sion, par. 14) the record did not establish that the agency had ac-
tual knowledge of the falsity of these claims (Initial Decision,
conclusion, pp. 544-545) . His decision did not turn on the question
of knowledge or intent, however. He specifically held that the
agency was a “participant in the preparation of the advertising
and the same required caution must be imposed upon them as
would be imposed upon their client or advertiser.”

We agree with the conclusion of the hearing examiner that the
agency should be held but not solely because it was a mere “parti-
cipant in the preparation of the advertising.” We believe that the
record in this case establishes that the agency was at least
equally responsible with its principal for the deception found to
be implicit in the advertising under consideration. Moreover, we
believe that the agency should h-ve been aware of the deceptive
capacity of such advertising. Although the agency contends, in
this connection, that it relied on information furnished by Merck,
the deception found to exist stems not from the falsity of this in-
formation but from the use made of it by the agency. The adver-
tising was based on two pieces of information, i.e., laboratory tests
established that Sucrets and Children’s Sucrets by virtue of their
hexylresorcinol content would under certain conditions kill germs,
including staphylococcal and streptococcal germs, on contact and
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that they would relieve the pain of minor sore throat. As used by
the agency, these facts became at best half-truths and exaggera-
tions. We refer particularly to the repeated use of the unqualified
claims that the products “kill even staph and strep germs” and
“help fight infection” in conjunction with the portrayal of a throat
engulfed in flame and the prompt recovery of the user.’* A false
impression can be made by words and sentences which are literally
and technically true but framed in such a setting as to mislead or
deceive, Bockenstette v. F.T.C., 134 F. 2d 369 (10th Cir. 1943),
and as one writer has pointed out “The skillful advertiser can mis-
lead the consumer without misstating a single fact. The shrewd
use of exaggeration, innuendo, ambiguity and half-truth is more
efficacious from the advertiser’s standpoint than factual asser-
tions.” ¢

Nothing in the information supplied by Merck indicated that
Sucrets or Children’s Sucrets would have any effect on the course
of either a viral or bacterial infection of the throat. Nor was
there anything to indicate that these products would promptly
eliminate severe pain, such as that symbolized by fire. To the con-
trary, the agency knew that the products were recommended only
for the relief of minor sore throat pain, mouth and throat irrita-
tions.® Despite this knowledge, it developed advertising, which by
the use of “exaggeration, innuendo, ambiguity and half truth”
conveyed the false impression that the products would cure or
help cure existing throat infections and would be effective in re-
lieving severe pain of sore throat. As found by the examiner, the
falsity of such advertising should have been apparent to its crea-
tor.

Nor is it a defense to the agency that the advertising was ap-
proved by Merck’s legal and medical departments. The agency,
more so than its principal, should have known whether the adver-
tisements had the capacity to mislead or deceive the public. This
is an area in which the agency has expertise. Its responsibility
for creating deceptive advertising cannot be shifted to the princi-
pal who is liable in any event.

13 This advertising was aimed primarily at “self-medicating consumers” who, according
to the agency, ‘“depend upon advertising for product information, not upon the druggist or
the physician.” These consumers were regarded as “confused” and as ‘“neither well-informed
nor well-trained.” The agency also believed that a * ‘sore throat’ is a real disease to con-
sumers’’ and that ‘“‘the potential seriousness should be exploitable.”” CX-4.

14 Handler, The Control of False Advertising Under the Wheeler-Lea Act, 6 Law & Con-
temp. Prob. 91, 99 (1939).

15 CX-1, CX-2, and CX~4.
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All arguments made by respondents not specifically discussed
herein are rejected.

The order proposed by counsel supporting the complaint, al-
though quite similar to that which accompanied the complaint, is
very narrow in that it prohibits misrepresentations only as to Su-
crets and Children’s Sucrets and products of similar chemical
composition or properties. As so drafted, its prohibitions are in
effect confined to the advertising of throat lozenges having hexyl-
resorcinol as the principal ingredient. Although testimony ad-
duced during the hearings reveals quite clearly the very limited
efficacy of other non-prescription drugs sold as sore throat “rem-
edies,” the proposed order leaves respondents free to make what-
ever representations they please with respect to the therapeutic
usefulness of such preparations. The probability that they will
make claims as to the medical effectiveness of any such proprie-
tary drug they may sell is great ¢ and, on the facts of this record,
the probability of misrepresentation is correspondingly real.
Consequently, we believe that to be effective and to afford ade-
quate protection of the public our order should be broadened to
encompass false advertising by respondents of any proprietary
throat preparation.”

The appeals of both respondents are denied. The hearing exam-
iner’s initial decision will be modified to conform with this opin-
ion and, as so modified, will be adopted as the decision of the
Commission.

FINAL ORDER

This matter having been heard by the Commission upon cross
appeals from the hearing examiner’s initial decision and upon

10 See the following comments of the respondent advertising agency emphasizing the im-
portance of such claims:

“The battleground for proprietary drugs is in the consumer’s mind. The consumer, through
advertising, must be persuaded of a brand’s unique advantages compared to competitive pro-
ducts which may be formulated to fulfill the same basic need. The product difference may
be small. The advantage may be a real or an imagined difference. But, the consumer will
only prefer one brand over another if he believes that it is really superior.

“Successful consumer products start with the consumer point of view. SUCRETS’' poten-
tial ean no longer be evaluated strictly through the eyes of the research and development
group, the doctor, or the druggist. Its advantages and potential must be interpreted through
the eyes of the consumer. -

“Once these advantages are so viewed, then they must be expressed concisely and consist-
ently in advertising which will be understandable and persuasive to the consumer.” (Emphasis
in the original.) CX-4

¥ As to the respondent advertising agency, this portion of the order will apply only to
misrepresentations which the agency knows, or has reason to believe, are false or deceptive.
See Opinion of the Commission on Remand, Colgate-Palmolive Company, Docket 7786, Febru-
ary 18, 1963. [62 F.T.C. 1269]
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briefs and oral argument in support of and in opposition to said
appeals; and

The Commission having determined for the reasons stated in
the accompanying opinion that the appeal of counsel supporting
the complaint should be granted, that respondent’s appeals should
be denied, and that certain of the findings as to the facts and con-
clusions and the order to cease and desist contained in the initial
decision should be modified to conform to the views expressed in
said opinion:

It is ordered, That the initial decision be modified by striking
finding number 21 and substituting therefor the following:

21. Through the use of said advertisements, respondents
have represented, directly and by implication, that “Sucrets”

“and “Children’s Sucrets,” by virtue of their hexylresorcinol
content, will unqualifiedly reach, kill, or render ineffectual,
germs, including streptococei and staphylococei in the throat
tissues, that are contributing to an existing throat infection,
and that said products are effective in relieving severe sore
throat pain.

It is further ordered, That the initial decision be modified by
striking findings numbered 29 through 42 and substituting there-
for the following:

29. Although “Sucrets” and “Children’s Sucrets” will, by
virtue of their hexylresorcinol content, kill germs, including
staphylococei and streptococei, on contact therewith, they
will not normally reach, kill or render ineffectual, germs, in-
cluding streptococei and staphylococci in the throat tissues,
that are contributing to an existing throat infection.

30. Streptococcal and staphylococcal infections of the
throat may be precursors of infections of the heart, kidney,
blood, bones and other structures, and the failure to institute
promptly adequate treatment of streptococcal and staphylo-
coccal throat infections may seriously imperil health. A spe-
cial hazard of inadequate treatment of streptococcal sore
throat is the subsequent development in certain persons, par-
ticularly children, of acute rheumatic fever or acute nephri-
tis.

81. “Sucrets” and “Children’s Sucrets” have no beneficial
effect on severe pain of sore throat, nor will they provide re-
lief of the pain of sore throat in excess of temporary relief of
minor pain.

82. The aforesaid advertisements were and are misleading
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in material respects and constituted, and now constitute,
“false advertisements” as that term is defined in the Federal
Trade Commission Act.

It is further ordered, That the initial decision be modified by
striking therefrom that part of the section entitled “Conclu-
sions” beginning on page 544 with the words “On the other
hand” and ending on page 546 with the words “the following or-
der shall issue” and substituting therefor the following:

The dissemination by the respondents of the false advertis-
ing, as aforesaid, constituted, and now constitutes, unfair
and deceptive acts and practices in commerce, in violation of
Sections 5 and 12 of the Federal Trade Commission Act.

It is further ordered, That the initial decision be modified by
striking the order on pages 546 and 547 and substituting therefor
the following:

It is ordered, That respondent Merck & Co., Inc., a cor-
poration trading as Quinton Company or under any other
name, and its officers, agents, representatives, and employees,
directly or through any corporate or other device, in connec-
tion with the offering for sale, sale or distribution of throat
lozenges or any similar preparation, do forthwith cease and
desist from, directly or indirectly:

1. Disseminating, or causing to be disseminated, by
means of the United States mails or by any means in
commerce, as ‘‘commerce” -is defined in the Federal
Trade Commission Act, any advertisement which repre-
sents directly or by implication that “Sucrets” or “Chil-
dren’s Sucrets,” or any other preparation of similar
chemical composition or properties, by virtue of their
hexylresorcinol content, or otherwise:

(a) Will reach, kill or have any effect upon
germs contributing to an existing throat infection,
or otherwise that they are effective in the treatment
of throat infection.

(b) Will provide relief of the pain of sore throat
in excess of temporary relief of minor pain.

2. Disseminating, or causing to be disseminated, by the
United States mails or by any means in commerce, as
“commerce” is defined in the Federal Trade Commission
Act, any advertisement which misrepresents directly or
by implication the efficacy or therapeutic value of any
throat lozenge or similar preparation.
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3. Disseminating, or causing to be disseminated, by
any means, for the purpose of inducing, or which is
likely to induce, directly or indirectly, the purchase of
any such preparation, in commerce, as “commerce” is
defined in the Federal Trade Commission Act, any ad-
vertisement which contains any of the representations
prohibited by Paragraphs 1 and 2 hereof.

It is further ordered, That respondent Doherty, Clifford, Steers
& Shenfield, Inc., a corporation, and its officers, agents, represent-
atives, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribu-
tion of throat lozenges or any similar preparation, do forthwith
cease and desist from, directly or indirectly:

1. Disseminating, or causing to be disseminated, by means
of -the United States mails or by any means in commerce, as
“commerce” is defined in the Federal Trade Commission Act,
any advertisement which represents directly or by implica-
tion that “Sucrets” or “Children’s Sucrets,” or any other
preparation of similar chemical composition or properties, by
virtue of their hexylresorcinol content, or otherwise:

(a) Will reach, kill or have any effect upon germs
contributing to an existing throat infection, or otherwise
that they are effective in the treatment of throat infec-
tion.

(b) Will provide relief of the pain of sore throat in

excess of temporary relief of minor pain.

2. Disseminating, or causing to be disseminated, by the
United States mails or by any means in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, any
advertisement which misrepresents directly or by implication
the efficacy or therapeutic value of any throat lozenge or sim-
ilar preparation: Provided, however, That it shall be a de-
fense hereunder that respondent neither knew nor had rea-
son to know of the falsity or deceptive capacity of such ad-
vertisement.

3. Disseminating, or causing to be disseminated, by any
means, for the purpose of inducing, or which is likely to in-
duce, directly or indirectly, the purchase of any such prepa-
ration, in commerce, as ‘“‘commerce” is defined in the Federal
Trade Commission Act, any advertisement which contains
any of the representations prohibited by Paragraphs 1 and 2
hereof. ‘
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It is further ordered, That the hearing examiner’s initial deci-
sion, as modified by this order and the accompanying opinion, be,
and it hereby is, adopted as the decision of the Commission.

It is further ordered, That the respondents shall within sixty
(60) days after service upon them of this order, file with the
Commission a report, in writing, setting forth in detail the man-
ner and form in which they have complied with the order to cease
and desist set forth herein.

IN THE MATTER OF
OVATION COSMETICS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-1056. Complaint, April 8, 1966—Decision, April 8, 1966

Consent order requiring a California marketer of cosmetics and toiletries, to
cease entering into agreements with its wholesalers, jobbers, and retail-
ers to fix and maintain the resale prices of its products, and using other
unfair practices.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act (Title 15, U.S.C., Section 41 et seq.) and by virtue of the au-
thority vested in it by said Act, the Federal Trade Commission,
having reason to believe that parties listed in the caption hereof
and more particularly described and referred to hereinafter as
respondents, have violated the provisions of Section 5 of the Fed-
eral Trade Commission Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the interest
of the public, hereby issues its complaint, stating its charges as
follows :

PARAGRAPH 1. Respondent Ovation Cosmetics, Inc. (hereinaf-
ter referred to as Ovation), is a corporation organized on August
19, 1963, and is existing and doing business under and by virtue
of the laws of the State of California. Respondent Ovation main-
tains its home office and principal place of business at 19720 Ven-
tura Boulevard, Woodland Hills, California.

PaR. 2. Respondent J. Harry Ebbert, 4708 Louise Avenue, En-
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cino, California, is president of corporate respondent Ovation. To-
gether with others, respondent J. Harry Ebbert has been and is
responsible for establishing, supervising, directing and control-
ling the business activities and practices of corporate respondent
Ovation.

In addition, respondent J. Harry Ebbert was formerly engaged
in other marketing activities in commerce. As such, this respon-
dent was in part responsible for establishing, supervising, direct-
ing and controlling business activities and a system of distribu-
tion involving applications and contracts, sales manuals and maxr-
keting plans, price lists and other literature similar to the present
activities of respondent Ovation as alleged hereinbelow.

In October 1963 respondent J. Harry Ebbert became a princi-
pal managing officer of respondent Ovation and participated in
the formulation of policies and practices as hereinafter described.

PAR. 3. Respondents are engaged in the purchase, distribution,
offering for sale and sale of cosmetics, toiletries, and associated
items such as brushes and sponges which are marketed under the
tradename “Ovation Cosmetics” (sometimes hereinafter referred
to as “cosmetics and toiletries” or “products”) to wholesale dis-
tributors located in most of the States throughout the United
States. The total net volume of sales of such products by respon-
dent Ovation during its first year of operation was in excess of
$390,000 and the total net volume of sales of such products in the
first four months of 1965 appears to be in excess of $500,000.

PAR. 4. In the course and conduct of their business of distribut-
ing “Ovation Cosmetics” products, the respondents ship or cause
such products to be shipped from the State in which they are
warehoused to wholesale distributors located in various other
States throughout the United States who engage in resale to deal-
ers and to members of the public. There is now and has been for
more than one year a constant and substantial flow of such prod-
ucts in “commerce” as that term is defined in the Federal Trade
* Commission Act.

PAR. 5. Respondents, their wholesale distributors and dealers
in the course and conduct of their business in distributing, offer-
ing for sale, and selling “Ovation Cosmetics” products are in sub-
stantial competition in commerce with one another and with
other firms or persons engaged in the manufacture or distribution
of similar products, except to the extent that such actual and po-
tential competition has been lessened, hampered, restricted, and
restrained by reason of the practices hereinafter alleged.
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PAR. 6. Respondents have formulated a distribution system in-
volving wholesale distributors, jobbers, and retailers and they
have published policies or plans which are set forth in respon-
dents’ price lists, marketing manuals, sales bulletins, order forms,
pamphlets, and other materials and literature. To effectuate and
carry out the aforesaid distribution system, policies or plans, res-
pondents together with their said distributors, jobbers, and re-
tailers have entered into certain contracts, agreements, combina-
tions and understandings pursuant to which respondents are ena-
bled to, and do, establish, fix, or control the prices at which “Ova-
tion Cosmetics” products are resold. More specifically:

1. Respondent Ovation has entered into a distributor agree-
ment with each of its direct wholesale distributors in which the
said distributor agrees to maintain the resale prices, discounts,
rebates, and other terms or conditions of sale established and set
forth by respondents.

2. Agents or officials of respondent Ovation have advised its di-
rect wholesale distributors that failure to adhere to the market-
ing plan and to the prices, discounts, ete., contained therein is a
basis for cancellation of their sales agreement.

8. Respondent Ovation has entered into a combination in which
each of the direct wholesale distributors and his resale jobbers
agree to maintain the resale prices, discounts, rebates, and other
terms or conditions of resale established and set forth by respon-
dents. ’

4. Respondent Ovation has entered into a combination in which
each of the direct wholesale distributors, his resale jobbers, and
the retailers purchasing from each of them agree to maintain the
resale prices and other terms or conditions of resale established
and set forth by respondents.

PAR. 7. The planned common course of action, combination,
contracts, agreements, understandings and courses of dealing de-
seribed herein constitute unfair acts or practices and an unfair
method of competition in commerce within the intent and mean-
ing of Section 5 of the Federal Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint ¢charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respon-
dents having been served with notice of said determination and
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with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by respondents of all the jurisdictional facts set forth in
the complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as set
forth in such complaint, and waivers and p10v1310ns as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby ac-
cepts same, issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and en-
ters the following order:

1. Respondent Ovation Cosmetics, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of California, with its home office and prineipal place
of business located at 19720 Ventura Boulevard, Woodland Hills,
California.

Respondent J. Harry Ebbert is an officer of said corporation
and his address is 4703 Louise Avenue, Encino, California.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the pro-
ceeding is in the public interest.

ORDER

It is ordered, That respondent Ovation Cosmetics, Inc., a corpo-
ration, its officers, agents, representatives, employees, successors
and assigns, and respondent J. Harry Ebbert, individually and as
an officer of Ovation Cosmetics, Inc., his agents, representatives,
and employees, directly or through any corporate or other device,
in connection with the offering for sale, sale, or distribution of
goods or commodities in commerce, as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Entering into, maintaining, or enforcing any contract,
agreement, understanding, marketing system, or course of
conduct with any dealer or distributor of such goods or com-
modities to do or perform or attempting to do or perform any
of the following acts, practices, or things:

(a) Fix, establish, or maintain the prices, discounts,
rebates, or other terms or conditions of sale relating to
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pricing upon which such goods or commodities may be
resold;

(b) Require or coerce any person or firm to enter into
a contract, agreement, understanding, marketing sys-
tem, or course of conduct which fixes, establishes, or
maintains the prices, discounts, rebates, or other terms
or conditions of sale relating to pricing upon which such
goods or commodities may be resold.

2. Engaging, either as part of any contracts, agreements, un-
derstandings, or courses of conduct with any distributor or
dealer of any such goods or commodities, or individually and
unilaterally, in the practice of :

(a) Publishing or distributing, directly or indirectly,
any resale price, product price list, order form, report
form, or promotional material which employs resale
prices for such goods or commodities without stating
clearly and visibly in conjunction therewith that said
price or prices are only “suggested” or “yecommended”’ ;

(b) Publishing or distributing, directly or indirectly,
any sales manual or instructional material which em-
ploys sample resale prices for such goods or commodities
for purpose of demonstration without stating clearly
and visibly in conjunction therewith that said price, rate
of discount, rate of rebate, or other terms or conditions
of sale relating to pricing upon which such goods or
commodities may be resold are not binding upon the dis-
tributor or dealer:

(¢) Entering into, maintaining, enforcing, or threat-
ening to enforce any contracts, agreements, rights, or
privileges pursuant to or claimed by virtue of the Mill-
er-Tydings Act, as amended, the McGuire Act, or any
other similar legislation, for a period of three (3) years
from the date of this order.

Provided, however, That nothing contained in this order shall
be interpreted as prohibiting respondents from, directly or indi-
rectly, refusing to sell to or enforcing or asserting their lawful
contract or other rights against any wholesale distributor, jobber,
retailer, or any other person or company for any legitimate rea-
son unrelated to pricing.

It is further ordered, That respondent Ovation Cosmetics, Inc.,
within sixty (60) days from the date of service upon it of this
order, shall mail a copy of the order to each person or firm res-
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pondent has reason to believe may be engaged in the resale of any
“QOvation Cosmetics” product.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

IN THE MATTER OF

THE PROCTER & GAMBLE COMPANY ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Docket 7542. Complaint, July 14, 1959—Decision, April 11, 1966

Order reopening and modifying an existent cease and desist order of June 30,
1960, 56 F.T.C. 1623, against a major soap and detergent manufacturer
by broadening the prohibitions against false advertising.

ORDER REOPENING PROCEEDING AND MODIFYING
ORDER TO CEASE AND DESIST

The Commission, pursuant to Section 5(b) of the Federal
Trade Commission Act and Section 3.28(b) of the Commission’s
Procedures and Rules of Practice, having served upon respon-
dents an order to show cause, if any there be, why this proceeding
should not be reopened and the order to cease and desist modified
in the manner set forth in said Show Cause Order; and

The respondents and counsel for the Commission having there-
after executed an agreement consenting to the reopening of this
proceeding and to a modification of the order to cease and desist;
and

The Commission having considered the agreement, hereby ac-
cepts same, and enters the following order:

It is ordered, That the proceeding be, and it hereby is, re-
opened.

It is further ordered, That the cease and desist order entered
herein on June 30, 1960 [56 F.T.C. 1623], be, and it hereby is,
modified by striking from said order the paragraph numbered 2
and substituting therefor the following:

2.(a) Representing, or causing the representation to
be made, in any advertisement or commercial, either di-
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rectly or by implication, that any manufacturer of appli-
ances for washing clothes or dishes has made the deter-
mination or judgment that any of Respondents’ soap, de-
tergent, or bleach products is more suitable for use in its
machines than a product or products of the same type
produced or sold by others; or otherwise misrepresent-
ing the nature or extent of any endorsement of Respon-
dents’ products by an appliance manufacturer or marke-
ter: Provided, however, That it shall be a defense to any
enforcement proceeding hereunder for Respondents to
establish that such manufacturer or marketer has made
such determination or judgment.

2.(b) Representing, or causing the representation to
be made, directly or by implication, in any advertise-
ment or commercial prepared and furnished by Respon-
dents under an agreement between Respondents and any
manufacturer or marketer of appliances for washing
clothes or dishes, that such manufacturer or marketer
endorses or recommends the use of, or packs a sample
of, Respondents’ soaps, detergent or bleach products in
its appliances, unless Respondents clearly, conspicuously
and explicitly disclose that pursuant to an agreement,
Respondents have (1) supplied sample products to such
manufacturer or marketer for packing in its appliances;
(2) agreed to feature or mention such appliances, in com-
mercials or advertisements, or (3) agreed to pay such
manufacturer or marketer other valuable consideration,
as the case may be.

2.(c) Representing, or causing the representation to
be made, in any advertisement or commercial, either di-
rectly or by implication, that one or more manufacturers
or marketers of appliances for washing clothes or dishes
packs a sample of Respondents’ product in its appliances
unless Respondents clearly, conspicuously and explicitly
disclose the fact that such sample products are supplied
by Respondents.

It is further ordered, That the respondents, The Procter &
Gamble Company, a corporation, and The Procter & Gamble Dis-
tributing Company, a corporation, shall, within sixty (60) days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with the aforesaid order as modified
hereby.
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IN THE MATTER OF
SUN ELECTRIC CORPORATION

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Docket 8659. Complaint, April 26, 1965—Decision, April 14, 1966

Order dismissing a complaint against a Chicago, Ill., manufacturer of auto-
motive testing equipment, charging that it had illegally suppressed com-
petition in the repair of such equipment, the allegations not sustained
by evidence.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act (U.S.C., Title 15, Sec. 45) and by virtue of the authority
vested in it by said Act, the Federal Trade Commission, having
reason to believe that the corporation named in the caption here-
of, and more particularly described and referred to hereafter as
respondent, has violated the provisions of Section 5 of said Act,
and it appearing to the Commission that a proceeding by it in res-
pect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in respect thereto as follows:

PARAGRAPH 1. Respondent, Sun Electric Corporation, is a cor-
poration organized and existing under the laws of the State of
Delaware, with its general office and place of business located at
6323 Avondale Avenue, Chicago, Illinois.

PAR. 2. Respondent is now and for many years has been en-
gaged in the manufacture, distribution and sale of automotive and
aircraft testing equipment, electronic equipment, and parts and
accessories necessary thereto. Respondent sells automotive testing
equipment manufactured by it directly to garages, service stations
and others engaged in the repair of automobiles through its gen-
eral office in Chicago, Illinois, and through numerous branch
offices located in various States of the United States. Respondent
is the dominant manufacturer of automotive testing equipment in
the United States, and its sales of such equipment in the United
States are substantial. During the period 1959-1963, respondent’s
sales of automotive testing equipment ranged from $5,000,000 to
$7,000,000 annually.

PAR. 8. Respondent is also engaged in the repair of automotive
testing equipment manufactured by it. Respondent maintains re-
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pair facilities at its factory located in Chicago, Illinois, and has
established and maintains approximately twenty-six factory
branches located in various States of the United States. Such fac-
tory service branches are the only places operated, maintained or
authorized by respondent for the repair of its automotive testing
equipment.

PAR. 4. Respondent, in the course and conduct of its business as
described above, is now and for many years has been engaged in
commerce, as “commerce” is defined in the Federal Trade Com-
mission Act. Respondent causes its automotive testing equipment,
parts and accessories to be transported from its manufacturing
plant located in Chicago, Illinois, to users of such equipment lo-
cated in various States of the United States and the District of
Columbia; and causes its automotive testing equipment, parts and
accessories to be transported from its manufacturing plant to its
sales offices and factory service branches located in various States
of the United States for sale to customers and to users of respon-
dent’s equipment located in various States of the United States
and the District of Columbia. '

- PAR. 5. Respondent, in the course and conduct of its business as
described above, has been and is now in substantial competition
with others in the manufacture, distribution and sale of automo-
tive testing equipment, and, except to the extent that competition
has been hindered and suppressed by virtue of the acts and prac-
- tices described below, has been and is now in substantial competi-
tion with others in the repair of respondent’s automotive testing
equipment.

PAR. 6. Respondent, in the course and conduct of its business as
described above, has refused and continues to refuse to sell parts
and accessories for its automotive testing equipment to persons
and firms engaged in the business of repairing automotive testing
equipment. Respondent has also refused and continues to refuse
to furnish to persons and firms engaged in the repair of automo-
tive testing equipment diagrams, schematics or similar documents
showing the make-up of its automotive testing equipment.

PAR. 7. The effects of the acts and practices of respondent as
hereinabove alleged, among others, are as follows:

1. Independent repairmen have been prevented and hindered
from engaging in the business of repairing respondent’s automo-
tive testing equipment.

2. The ability of independent repairmen to compete with res-
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pondent in the repair of respondent’s automotive testing equip-
ment has been injured, lessened, prevented or destroyed.

3. Respondent has obtained, or attempted to obtain, a monopoly
in the repair of its automotive testing equipment.

4. Owners and users of respondent’s automotive testing equip-
ment have been deprived of their freedom of choice in the selec-
tion of a repair agency.

5. The ability of small businessmen, as represented by the in-
dependent repairmen referred to herein, to flourish and grow has
been hirtdered, lessened or destroyed.

PAR. 8. The aforesaid acts and practices of respondent have a
tendency to unduly hinder competition and have injured, hin-
dered, suppressed, lessened or eliminated actual and potential
competition in the repair of respondent’s automotive testing
equipment, and have created, or may tend to create, a monopoly
in the repair of respondent’s automotive testing equipment. Said
acts and practices, therefore, are to the prejudice and injury of
the public and respondent’s competitors in the field of automotive
lesting equipment repair and constitute unfair methods of compe-
tition in commerce or unfair acts and practices in commerce,
within the intent and meaning of Section 5 of the Federal Trade
Commission Act.

Mr. Lowell E. Miller and Mr. John Ohanian for the Commis-
sion. .

Sonnenschein, Levinson, Carlin, Nath & Rosenthal, Chicago,
I11., for respondent.

INITIAL DECISION BY EDGAR A. BUTTLE, HEARING EXAMINER
NOVEMBER 9, 1965

The complaint herein was issued by the Federal Trade Com-
mission on April 26, 1965. Answer was filed by respondent on
May 25, 1965. A prehearing conference was held in Washington,
D.C., on June 29, 1965. Hearings commenced in New York City
on July 14, 1965, and concluded in Chicago, Illinois, on July 22,
1965.

The complaint charges respondent, a corporation engaged in
the business of manufacturing and selling automotive testing
equipment, parts and accessories, and the business of repairing
automotive testing equipment manufactured by it, refuses and has
refused to sell repair parts and accessories for its automotive
testing equipment to persons and firms engaged in the business of
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repairing automotive testing equipment, and refuses and has re-
fused to furnish to such repairmen diagrams, schematics or simi-
lar documents showing the make-up of its automotive testing
equipment. It is alleged that the effects of such acts and practices,
among others, are to hinder and prevent automotive testing
equipment repairmen from engaging in the business of repairing
respondent’s automotive testing equipment; to injure, lessen,
prevent or destroy the ability of such repairmen to compete with
respondent in the repair of its automotive testing equipment; to
deprive owners and users of respondent’s automotive testing
equipment of their freedom of choice in the selection of a repair
agency; and that respondent has obtained, or attempted to obtain,
a monopoly in the repair of its automotive testing equipment.

FINDINGS OF FACT

1. Sun Electric Corporation, respondent herein, is a corpora-
tion organized and existing under the laws of the State of Dela-
ware, with its general office and place of business located at 6323
Avondale Avenue, Chicago, Illinois.

2. Respondent, inter alia, is now and for many years has been
engaged in the manufacture, distribution and sale of automotive
and aircraft testing equipment, electronic equipment, and parts
and accessories necessary thereto.?

3. The automotive testing equipment manufactured and sold by
respondent consists primarily of electronic equipment designed
for the purpose of determining the operating conditions of auto-
mobile engines and automotive fuel, ignition, starting and charg-
ing systems. It is used by persons and firms, such as automobile
dealer repair shops, automobile motor tune-up shops and service
stations, engaged in the business of repairing and servicing auto-
mobiles.?

4. Automotive testing equipment is manufactured by respon-
dent in the United States at factories located in Chicago, Illinois,
and Bellwood, Illinois, and is sold in all areas of the. United
States and the District of Columbia through twenty-seven (27)
sales offices located in various states of the United States and ap-
proximately two hundred and fifty (250) sales representatives lo-
cated in all states of the United States.*

' 1 Admitted, Answer, par. 1; also stated to be unobjectionable by respondent at page 10
of its memorandum in response to complaint counsel’s “Proposed Findings, Conclusions, Or-
der and Argument of Law in Support Thereof.”

2 Admitted, Answer, par. 2.

3 See CX 4, 5; Tr. 123, 156.
4 See Tr. 138-9, 743; CX 4, 5, 1.
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5. In addition to its two manufacturing plants in the Chicago,
Illinois area, respondent operates two manufacturing plants in
foreign countries. Respondent’s automotive testing equipment is
sold in foreign countries through authorized distributors located
in all principal countries of the world.

6. Respondent additionally is and has been engaged in the busi-
ness of repairing automotive testing equipment manufactured by
it. In the conduct of such repair business, respondent operates and
maintains, as part of Sun Electric Corporation, twenty-six (26)
factory service branches located throughout the United States.®

7. Respondent, in the course and conduct of its business of sell-
ing automotive testing equipment and repairing automotive test-
ing equipment manufactured by it, causes its automotive testing
equipment, parts and accessories to be transported from its manu-
facturing plant in Chicago, Illinois, to its various sales offices and
factory service branches. Respondent, in the course and conduct
of its business of selling automotive testing equipment and repair-
ing such equipment, is and has been engaged in commerce, as
“commerce” is defined in the Federal Trade Commission Act.?

8. During the period 1960-1964, respondent’s sales within the
United States of automotive testing equipment manufactured by
it were substantial and were as follows:

Fiscal 1960—$4,816,169.18
7 1961— 4,355,820.80
" 1962— 5,338,168.16
" 1963— 6,228,034.44
" 1964— 6,875,908.17

Respondent’s sales increased by more than thirty (30) per cent
within this five-year period.s '

9. Respondent concedes it is a major manufacturer of automo-
tive testing equipment.?

10. The total dollar volume of repair work, including parts and
labor, done at respondent’s service branches for the years 1963
and 1964, respectively, were as follows:

5 See Tr. 161; CX 5.

8 Admitted, Answer, par. 8; CX 7; Tr. 146, 743.

7 Admitted, Answer, par. 4.

8See CX 10; Tr. 127-8, 734. Battery chargers are included in the line of automotive test-
ing equipment manufactured and sold by respondent. Tr. 173; CX 4, 5; RX 18. Respondenti’s
sales of battery chargers, which are included in these sales figures, were: 1960-$377,817;
1961-$381,188; 1962-$397,735; 1963-$385,418; 1964-3295,415. Tr. 735.

? See page 10 of respondent’s reply to complaint counsel’s proposed findings; also see Tr.
427, 4€4; CX 5, pp. 2-13; CX 15, pp. 134-185; CX 17, 23; Tr. 152-153, 427, 462-463;
CX 24; Tr. 478, 464, 846, 872. .
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Fiscal 1963—$789,519.08
Fiscal 1964— 703,945.26 *°

11. The revenue received by respondent from its business of re-
pairing automotive testing equipment manufactured by it is sub-
stantial and constitutes an important source of revenue to Sun.

12. Sun concedes that it refuses, and has refused, to sell repair
parts and accessories for its autmotive testing equipment to per-
sons and firms engaged in the business of repairing automotive
testing equipment who do not own the equipment. However, Sun
does not refuse to sell such repair parts and accessories to owners
of the equipment for which the part is ordered, irrespective of
the occupation of the owner. For example, Sun sells repair parts
to companies engaged in reconditioning automotive testing equip-
ment as long as they own the equipment.?

13. Refusal to sell repair and replacement parts to automotive
testing equipment repairmen and repair shops inhibits, to a de-
gree unestablished by the evidence, repairmen and repair shops
from repairing automotive testing equipment manufactured by
respondent. As hereinafter indicated, the inconvenience proved
does not appear to be unsurmountable or competitively material.
Respondent does not compete for repair work other than on its
own equipment.®

14. From its inception, Sun’s method of distributing automotive
testing equipment has been by direct sales to the users of the
equipment, that is, the automotive service trade.*

15. In that connection, Sun employs approximately 250 sales
representatives located throughout the United States. The full
time of these representatives is devoted to sales and promotion of
Sun automotive testing equipment.®®

16. As part of their duties, Sun sales representatives conduct
training sessions to instruct customers (and their personnel) in
the use of the equipment. Because of the complexity of some of
this equipment, Sun regards such training sessions as essential to
achieve customer satisfaction.®

17. Sun has established repair facilities at its various branches
throughout the United States for several reasons evidenced:

(a) The repair facilities are essential in order to achieve qual-

1 See CX 11, CX 12.

1 See Tr. 744-145.

2 See Tr. 758, 204, 256, 510, 533, 550, 619, 692, 720.
18 See Tr. 180; CX 8, CX 9.

14 Answer, par. 2; Tr. 138-139, 742-743.

15 See Tr, 189, 743; CX 5, p. 1.

16 See Tr. 139, 178-179; CX 5, p. 1.
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ity control of Sun’s automotive testing equipment. Special exper-
tise and training are necessary to repair such equipment. In addi-
tion, such equipment must be calibrated when it is repaired, and
special calibrating equipment is required for this purpose. Sun
has designed special calibration equipment, which is calibrated to
standards of the United States Bureau of Standards, for its re-
pair facilities to use in repairing Sun automotive testing equip-
ment. Such special calibration equipment, in Sun’s view, is essen-
tial for the proper repair of automotive testing equipment.

(b) Sun assumes that the loyalty of a repairman is important
in protecting the quality reputation of the company. Therefore,
Sun does not encourage repairs of Sun equipment by persons who
are affiliated with concerns handling competitive equipment, and
who therefore owe their allegiance to someone other than Sun.

(c) Sun pioneered the one-year warranty in this field. In order
to provide meaningful warranty service with the least delay to
the customer, Sun deems it necessary to locate repair facilities
reasonably close to the owners of the equipment.

(d) In order to gain repeat sales, Sun decided to maintain cus-
tomer contact after the sale and to assure customer satisfaction.
As the president of Sun testified:

In the course of repairs, it sometimes becomes evident that there might be
an advantage to approach the owner of the equipment and induce him to pur-
chase new equipment. We, of course, would like to have these particular sales
leads. If Sun equipment would be repaired by an organization which owes its
allegiance to another brand line, the sales leads would not come to Sun Elec-
tric Company. So there is another good reason why we feel that the repairs
form an important part of our marketing function.

(e) The repair facilities provide a feed-back of information
concerning possible weaknesses in design to engineering person-
nel for evaluation and guidance in designing and improving fu-
ture models.

(f) The repair facilities are an important source of revenue to
Sun, not only in helping to defray the costs of maintaining fac-
tory service branches to facilitate the handling of in-warranty re-
pairs, but also as an independent source of business.'’

18. Sun’s policy is to sell repair parts and accessories to any
owner of Sun equipment whether he purchased the equipment
from Sun or bought it secondhand. In accordance with that policy,
when a request is received for parts from someone (such as a re-

1 See Tr. 440, 826, 746-747, 181, 441, 542, 618, 711, 746-747, 752-753, 182, 755, 758, 756,
744, 180, 744, 757, 744745, 180, 744-745,
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pairman) who is not an owner of Sun equipment, he is advised
that Sun’s policy is to sell parts to the owner of the equipment.®

19. Sun does in fact sell a substantial volume of repair parts
and accessories to owners of Sun automotive testing equipment.
Inciuded among the owners of Sun equipment to whom Sun sells
repair parts are companies engaged in reconditioning automotive
testing equipment.®® '

20. Sun does not require that Sun personnel install the parts
which are sold to owners of Sun equipment. Sun does not require
that any other repair services pertaining to such equipment must
be performed by Sun personnel.®

21. Sun’s policy with respect to the sale of repair parts and ac-
cessories, like its practice of establishing and maintaining its own
repair facilities, is based partly on its desire to develop and main-
tain the quality reputation of the company’s products. Moreover,
this policy is also an integral part of Sun’s basic marketing policy
to sell directly to the ultimate user of the product.

Sun also concedes that, to the extent that repairmen could, and
do, compete with Sun, Sun would be aiding its competitors and
“cutting its own throat” by selling repair parts to such repair-
men. Such competition exists only in a limited sense, however,
since Sun repairs only Sun automotive testing equipment and nei-
ther solicits nor performs repair services on automotive testing
equipment of any other manufacturer.?’ Sun provides “schemat-
ics” for its own use exclusively and “pictorials” as guides incident
to equipment repair.

22. Sun’s “schematics” are the drawings which Sun prepares
for the purpose of manufacturing its various products. Sun’s
research and development program in its automotive division
costs over $300,000 a year. Each “schematic” reflects the result of
all of Sun’s engineering and research on the particular product.
The schematics contain complete information necessary to manu-
facture the product, and are in such detail that an existing or po-
tential competitor would be enabled to build equipment identical
to the Sun product. Sun automotive testing equipment is virtually
unprotected by patents. As a result, Sun equipment is often copied
and reproduced by other manufacturers. Sun considers that any
disclosure of its “schematics” would be “handing on a silver plat-
ter to all existing and potential competitors the net result of our

18 See Tr. 156, 753; Answer, par. 6; CX 9, CX 27; Tr. 7563-754.
1 See RX 8, 9, 10; Tr. 200-201, 753.

20 Answer, par. 6; Tr, 754.
21 See Tr. 182, 755, 758; Answer, par. 6; Tr. 748, 180-181, 745.
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research and engineering program. . . .” Therefore, Sun consi-
ders its schematics to be proprietary and confidential information
. which they do not distribute outside of the company.*

28. In contrast to Sun “schematics,” Sun “pictorials” consist of
a photograph of the particular unit and its internal components,
showing their physical location and identifying marks, a bill of
materials or parts list, a detailed wiring diagram, and test and
calibration procedures. The pictorials are prepared from certain
portions of the schematics for the same product—namely, the wir-
ing diagram and the list of materials. The pictorials are prepared
specifically for the purpose of enabling Sun personnel at Sun re-
pair branches to repair the equipment and are complete with re-
spect to any information that repairmen might need. These pic-
torials are also distributed to owners of equipment upon request
and without charge. They are not, however, distributed to nonown-
ers.? , .

24. The principal difference between Sun’s schematics and its
pictorials is that the schematics indicate how the unit and its
parts are made, whereas the pictorials identify the parts and how
to place them. On the other hand, the pictorial is more detailed
than the schematics from a servicing standpoint. The pictorial
shows voltage measurements and sign waves; in addition, the pic-
torials clarify polarity of component parts, what the controls are,
their function in the circuit, and switch positions.?*

Automotive Testing Equipment Defined

25. Sun does not manufacture all types of “automotive testing
equipment.” However, Sun considers each of the products de-
seribed in its catalog as “automotive testing equipment.” Com-
plaint counsel stated that in their opinion there are certain items
in CX 5 which are not automotive testing equipment, but never
identified such items. Presumably, however, complaint counsel’s
reference was to battery chargers.? -

96. On the basis of both the evidence of record and the stipula-
tions of counsel, battery chargers are properly included in the
category of “automotive testing equipment.”

Complaint counsel represented at a prehearing conference,
which was held to narrow and clarify the issues, that “the bat-

22 See Tr. 766; RX 15; Tr. 767, 766, 789, 790-791, 7617, 763.

23 See RX 16; Tr. 798-799, 768-769, 796; cf. RX 1b; 766, 796, 768, 796-797; Answer, par.
6; Tr. 172.

24 See Tr. 769, 800.
25 See CX §; Tr. 127, 119, 91-92.
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tery charger . .. normally in the trade, as I understand it, is in-
cluded in this field.” Subsequently, however, complaint counsel
stated that he “did not consider battery chargers personally as
automotive testing equipment.” Nevertheless, he offered CX 10 in
evidence and stipulated to its accuracy. That document, prepared
by complaint counsel, sets forth sales of “Automotive Testing
Equipment” by Sun and includes (as complaint counsel presuma-
bly knew when he offered it in evidence) sales of battery chargers
by Sun. It was subsequently stipulated that “the total sales fig-
ures appearing upon Commission Exhibit 10 are total sales by
Sun Electric Corporation of automotive testing equipment within
the United States.” It was also stipulated that two other Commis-
sion exhibits (CX 11 and CX 12) represented “the repair work
done by Sun Electric Corporation on automotive testing equip-
ment at the places indicated.” These exhibits include repairs of
battery chargers. Similarly, it was stipulated that another ex-
hibit, Commission Exhibit 18, “includes all the repair parts for
automotive testing equipment which are sold by Sun” as of June
18, 1965. This document contains the repair parts for Sun battery
chargers. .

Other evidence also shows that battery chargers are regarded
as “automotive testing equipment” in the industry. For example, a
catalog published by Snap-On Tools Corporation identifies battery
chargers as ‘“test equipment.” Another Commission witness, Mr.
Mayers, testified that he repaired nothing but automotive testing
equipment, that he repaired battery chargers, and that he recon-
gized battery chargers as part of the automotive testing equip-
ment line. :

The evidence also shows that battery chargers are actually
used for testing purposes.z¢

27. Complaint counsel initially took the position that Sun ta-
chometers mounted in automobiles were automotive testing equip-
ment. Shortly thereafter, however, complaint counsel reversed his
position, and stated that such tachometers should not be included.
This is in accord with the testimony of a Sun witness, who took
the position that its tachometers mounted on automobiles were
not automotive testing equipment, but that other tachometers
manufactured by Sun are considreed as automotive testing equip-
ment.?’

26 See Tr. 54-55, 91-92, 127-128, 734, 135; CX 13; Tr. 136-137; CX 13, pp. 57, 61, 66, CX 15,
inside front cover; Tr. 405-406, 216, 458; RX 3, 5, 18. .
37" See Tr. 86, 107, 102; CX 5, p. 21; Tr. 102.
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28. Mr. McCreery, the witness for Snap-On Tools Corporation,
testified that the only items that he termed testing equipment
were the items contained on pages 128-135 of the Snap-On ca-
talog. He defined testing equipment in terms of how big a sale it
is, and not the function it performs; and he also limited his defi-
nition to “electrical testing equipment.” Nevertheless, it is clear
that other items contained in Commission Exhibit 15 must also
be regarded as automotive testing equipment: for example, wheel
alighment equipment consists entirely of gauges for determining
the alignment of wheels on automobiles, and constitutes “automo-
tive testing equipment”; battery chargers and growlers are char-
acterized by the company itself as “test equipment”; likewise,
leak testers and similar “hand tools” are probably automotive
testing equipment, although not so considered by Mr. McCreery.
It should also be noted that Mr. McCreery acknowledged that
“each company may have a particular concept of what it regards
as testing equipment.” 28

29. Mr. Potter, of Marquette Corporation, stated that the Mar-
quette catalog did not include all types of automotive testing
equipment manufactured by Marquette. Growlers are included as
automotive testing equipment by Marquette, but apparently not
by Snap-On Tools.?* The variability in manufacturers classifica-
tion of testing equipment is uncontradicted.

Relevant Markets ‘

30. The record is completely devoid of any evidence showing
any industry, or relevant market, in terms of dollar volume. Com-
plaint counsel stated that there are no industry-wide figures avail-
able, and did not even attempt to establish what such figures
might be,?°

31. However, the record does contain evidence as to the large
number of manufacturers of automotive testing equipment.

Mr. Glendon, of Sun, testified, without contradiction, that there
are upwards of 200 manufacturers of automotive testing equip-
ment in the United States.

Mr. Trent, a Commission witness, testified that he repairs auto-

28 See CX 15; Tr. 400, 402, 401-402; CX 15, inside front cover; Tr. 404-406, 402, It is
also noted that CX 15 shows other items which test various parts of automobiles. For ex-
ample, a battery cell tester on page 127 is designed for various tests; wheel balancers on
pages 124-125 determine whether and where a wheel is unbalanced; circuit and spark testers
are shown on page 87; a leak tester is shown on page 86; a tension gauge on page 81
is said to be used for “testing the tension of distributor points ... and for a pulling
test . . .”"; oil pressure gauge sets on page 53 are stated to be to ‘‘reveal inside troubles . . .
spot oil leaks, pressure leaks, faulty Servo bpistons, clogged screens, etc.”

2 See CX 23: Tr. 462-468, 490-492, 399; cf. CX 15, p. 127.
30 See Tr. 470.
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motive testing equipment bearing 26 specified different brand
names, and stated that “there are so many I can’t be expected to
answer, or write down a list . . .” _

Mr. Donahue, a Commission witness, testified that there are
many companies selling automotive testing equipment of a type
similar to that sold by Allen.

Mr. Potter, a Commission witness, testified that, in addition to
the companies that manufacture oscilloscope equipment, “there
are many others that have hand-held [automotive testing] equip-
ment . . . too numerous to mention.”

- 82. Mr. Glendon also testified that Sun probably has thousands
of competitors in the sale of automotive testing equipment; and
that these competitors include inter alia Ford Motor Company,
Esso, American Oil Company, Sears Roebuck, Montgomery Ward,
and thousands of others.

Mr. McCreery, a Commission witness, testified that Snap-On
Tools has 1100-1200 dealers who sell automotive testing equip-
ment to the garage trade.

Mr. Potter testified that Marquette automotive testing equip-
ment is sold to the garage and service station trade by 1500-2000
distributors.

Mr. Malik testified that there are literally thousands of compa-
nies who sell automotive testing equipment to the garage trade.s

33. Mr. Donahue testified that there are about 100 repairmen
of automotive testing equipment that have been authorized to re-
pair Allen equipment. ;

Mr. Potter testified that there are some 50 repair depots autho-
rized by Marquette, in addition to Marquette’s 15 factory service
centers.

Mr. Malik, of Sun, testified that there are so many companies
engaged in repairing automotive testing equipment that a com-
prehensive survey is impossible.?? ‘

34. The record contains no probative evidence of the volume of
retail sales of any other manufacturer of automotive testing
equipment. The uncorroborated summaries of sales by Snap-On,
Allen and Marquette were admitted only for the limited purpose
of showing that Sun is a major manufacturer of automotive test-
ing equipment. In any event, those figures do not evidence the size
or relative position of any concern that sells in a market which is

¥ See Tr. 172, 283-287, 427, 464.
3 See Tr. 149, 164-166, 386, 484, 749-750.
3 See Tr. 437, 751.
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relevant in this case. Sales by those manufacturers are to the
wholesale market; the sales of Sun are to the retail market.s*
Moreover, the sales figures submitted by Snap-On and Marquette
are inadequate to show their size or market position, since they
do not include sales of all automotive testing equipment manufac-
tured by the company. Marquette’s figures do not even purport to
be sales of automotive testing equipment, but only sales of “en-
gine analyzing equipment.” Comparisons therefore have dubious
probative weight.

Mr. Donahue testified that Allen is the world’s leading manu-
facturer of automotive testing servicing equipment; that no other
manufacturer has as complete a line as Allen; that Ford and Lin-
coln-Mercury have equipped about 90% of their new car dealers
with the Allen engine analyzer; and that all of the companies are
stronger in one area than another.

Mr. Potter testified that Marquette claims to be the industry’s
number one in the battery charger line.s

35. The record does not contain any probative evidence show-
ing the degree of concentration in any relevant market. Without
evidence of total size of an industry, or the number of concerns
and their relative market position, including the position of Sun,
in the industry, the degree of concentration cannot be determined.
To the extent that any evidence on the subject was adduced, the
record strongly suggests a lack of concentration (whatever mar-
ket is conjectured to be relevant).

36. Similarly, no finding can be made as to Sun’s position in
any relevant market without evidence of the size of the market.

37. The parties do agree, however, that Sun is engaged in sub-
stantial competition with others in the manufacture, distribution,
sale and repair of automotive testing equipment.s

Availability of Repair Parts

38. Approximately 90% of the repair parts for Sun automo-
tive testing equipment are available from other sources.

Mr. Glendon testified that it was his understanding that 80% to
90% or 95% of the parts that go into Sun equipment, with the
exception of Sun meters, can be purchased from an electrical sup-
ply distributor.

3 1In this regard, it is noted that complaint counsel took the position that comparative
data, relating the wholesale sales to Sun’s retail sales, was irrelevant to the case. (Tr. 448,
486.)

35 See Tr. 899-407, 462-463, 489-492; CX 24; Tr. 453, 427, 451, 428-429, 490.

3 Complaint, par. 5; Answer, par. 5.
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Mr. McCreery of Snap-On Tools testified that many of the com-
ponent parts are standard units that can be purchased from any
electronic supply company.

Mr. Turner admitted that “there is a good share of parts that
can be purchased locally from supply houses.”

Mr. Bender admitted that resistors and condensors used in the
repair of Sun equipment are standard items.

Mr. Weston testified that approximately 90% of the parts used
in the repair of Sun equipment can be secured elsewhere. He tes-
tified, for example, that in the SS 60 scope, one of the most so-
phisticated units of automotive testing equipment made by Sun,
only eight of the 284 parts in the unit could not be readily pur-
chased from other sources; and of these eight parts, seven (all
except the transformer) could be fabricated if a replacement
were necessary.*’

39. Parts are available from various other sources, in addition
to electronic supply houses:

(a) Some parts are obtained from the manufacturer that sup-
plies Sun with the part.

(b) Parts obtained from other manufacturers of automotive
testing equipment can be substituted in Sun equipment.

(c) Parts are obtained through the owner of Sun equipment or
by using the letterhead of an owner.

(d) Case parts can be fabricated.®®

40. The only parts not generally available from other sources
are meters, transformers and two lead terminations. Less than
10% of all repair jobs require the use of these parts. Moreover,
defective meters can be repaired and need not be replaced in
every instance; there might be a replacement on the market for a
transformer; and the unique lead terminations are only two out
of several hundred leads used on Sun equipment.®®

41. In 1963 Sun reduced its prices on repair parts for its auto-
motive testing equipment by approximately 25%. The purpose of
this reduction was to make Sun’s prices competitive; that is, to
bring them in line with prices available to the public from other
suppliers of equivalent parts.*® This is also indicative of the com-
petitive market in which Sun finds itself.

3 See Tr. 183, 391, 512, 701, 805; RX 15, 16, 17 for id.; Tr. 805.
% See Tr. 254, 549, 256-257, 550, 714-715, 805.

3 See Tr. 807, 810-812; cf. Tr. 531, 805, 819,

40 See Tr. 760-761.
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Necessity For and Availability of Schematics and Pictorials

42. Schematics or pictorials are not always essential in order
‘to repair automotive testing equipment, although they do simplify
and expedite such repairs.

Mr. Mayers, a Commission witness, testified that you can make
repairs without the use of schematics, “but it is the long way
around. .. .” ‘

Mr. Trent, a Commission witness, testified that he has been
able to make repairs to Sun equipment without the use of picto-
rials or schematics, at a cost in time; that he could make the re-
pairs if he got the parts, but it would take longer without the
schematics or pictorials.

Mr. McCreery, a Commission witness, testified that schematics
~ were not necessary in order to make repairs to testing equipment,
and that the values of components are not necessary.

Although Mr. Turner, a Commission witness, testified that a
schematic is “very necessary to know what the different parts
are, where they belong, and the capacity of them,” he also testi-
fied that until the latter part of 1964 he was able to repair Sun
equipment without schematics or pictorials.

Mr. Bender, a Commission witness, testified that schematics
“make it easier is the main thing.” Anyone with time can trace
out a print and repair the equipment.*

43. The lack of requests to other manufacturers for schematics
also demonstrates that they are not necessary to repair automo-
tive testing equipment. Mr. McCreery testified that, to the best of
his knowledge, Snap-On Tools has never been requested to prov-
ide a schematic to an independent repairman, and they evidently
have never done so. Mr. Donahue, also a Commission witness,
similarly testified that Allen has never had a request for a sche-
matic from a repairman.+?

44. The comparable repair guide issued by Sun—which it calls
a “pictorial”’—contains the information Commission witnesses
suggested was necessary to make repairs in that it also contains
calibration procedures and voltage measurements and sign waves.
Sun’s “pictorial” is more detailed and contains more information
than an equivalent Marquette “schematic.”

45. Sun “pictorials” can be obtained by any “independent” re-

41 See Tr. 225, 265, 267, 389-393, 514, 521, 703.

42 See Tr. 394, 441. :

4 See Finding 23, supra; Tr. 206-207, 262-263, 514, 524, 389-390, 439-440, 459, 481, 703;
RX 16; Tr. 799, 800; RX 6, 16; Tr. 800-803.
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pairman from the owner of the equipment. No witness testified
that he was unable to obtain a “pictorial” in this manner.*

Effect of Sun’s Policy on Independent Repairmen

46. Many of the so-called independent repairmen represent one
or more manufacturers of competitive automotive testing equip-
ment as their “authorized service representative.” #°

47. The principal portion of the business of these repairmen
comes through jobbers, who sell other brands of automotive test-
ing equipment in direct competition with Sun.

Mr. Trent testified that he obtains his business through ap-
proximately 20 distributors of automotive testing equipment who
sell their products to garages, service stations, and truck fleets.

Mr. Ury testified that he repairs automotive testing equipment
“for the jobbers” and for customers to whom he has sold automo-
tive testing equipment.

Mr. Turner testified that 90% of his business is with jobbers,
and that he rents part of his building to an Allen factory repre-
sentative and does repair work for the customers of that repre-
sentative.4¢ '

48. Many of the repairmen testified that they also sell competi-
tive brands of automotive testing equipment themselves.

Mr. Mayers testified that his sales of new automotive testing
equipment—principally Allen equipment—comprise 256% of his
entire business. He also testified that he takes in Sun equipment as
trade-ins on new Allen equipment. The remaining 75% of his
business is in repairs.

Mr. Trent testified that he sells equipment on occasion, but that
it is not his practice because that would put him in competition
with his customers and affect his repair business.

Mr. Shapiro testified that he sells automotive electrical equip-
ment to garages, service stations, automobile dealers, and in-
dustrial outfits.

Mr. Ury testified that he sells automotive testing equipment of
many different brands.

Mr. Myers testified that he sells Allen and Marquette equip-
ment.*’

4 See Tr. 772.

45 The only possible exception, Mr. Shapiro, testified that he repairs numerous makes of
automotive testing equipment (Tr. 292) but did not specifically state that he is an “aunthorized
service representative’” of those manufacturers. (Tr. 291-293.) Mayers, Tr. 204; Trent, Tr.
252-258; Ury, Tr. 294; Turner, Tr. 507; Scherrer, Tr. 534; Myers, Tr. 541-544; Alpert, Tz,
617-618; Bender, Tr. 690; Foulk, Tr. 710-711. -

4 See Tr. 252-253, 294, 526, 526.
4 See Tr. 214, 222, 206, 279, 291, 310-310A, 565-566.
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49. So-called “independent” repairmen do repair Sun automo-
tive testing equipment to an undetermined extent.

Mr. Trent testified that he repairs Sun timing lights and tach-
dwell testers.

Mr. Ury testified that other companies engage in repairing Sun
automotive testing equipment, that ATECO is the principal one in
the New York metropolitan area, and that ATECO has been able
to repair all Sun equipment sent to them.

Mr. Myers testified that he repairs some Sun automotive test-
ing equipment. :

Mr. Bender testified that he does minor repairs of Sun automo-
tive testing equipment where parts are not required.

Mr. Foulk repairs Sun equipment where it takes a standard in-
dustrial part which can be substituted. He has also obtained parts
for Sun equipment through the owner of the equipment, and re-
paired the equipment in that manner.*

50. There also appears to be some question whether persons en-
gaged in the repair of automotive testing equipment would solicit
repairs of Sun equipment even if they were able to obtain parts
and pictorials from Sun, unless they were also able to purchase
the parts at a discount.

Mr. Turner, for example, testified that he did not solicit—and
in fact turned down—repairs of Sun equipment, even during the
period that he was able to get Sun parts, because they could only
be purchased by him at list price. Profit in the repair business,
according to Mr. Turner, depends upon being able to make a
profit on the sale of parts, which he could not make since he
bought the parts at retail.

Mr. Ury also testified that he would be interested in repairing
Sun equipment only if he could get a discount on the parts and a
wiring diagram. The evidence is clear, however, that the unavail-
ability of repair parts and pictorials to nonowners of Sun’s auto-
motive testing equipment creates an inconvenience for indepen-
dent repairmen. Such inconvenience, however, has not been
shown by substantial evidence to be materially inhibitive of com-
petition, or injurious thereto.*®

SUN OWNERS FREE CHOICE

51. Complaint counsel called as witnesses three persons to tes-
tify concerning their experiences as owners or users of Sun auto-

48 See Tr. 254, 296, 305-306, 546, 692, 718-719, 714-715.
1 See Tr. 509, 516-517, 561-562, 303.
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motive testing equipment. The testimony of these three witnesses
lends no support whatever to the allegation of the complaint that
owners are deprived of freedom of choice in the selection of a re-
pair agency, aside from the conceded policy of the respondent,
which does not materially encumber free choice.

52, Among the foregoing witnesses Mr. Shirk is the service
manager of one division of a Volkswagen dealership in Milwaukee.
Mr. Shirk does not own the equipment about which he testified
and did not testify on behalf of the owner, his employer. The crux
of his testimony is that he has left a machine valued at $885 “set-
ting against the wall” because it would cost $60 to have the unit
repaired by Sun. But he also testified that he had never tried to
have the unit repaired by anyone else.®°

53. Mr. Besasie, also not an owner of Sun automotive testing
equipment at the present time testified that at one time he bought
a used Sun motor tester, which included a battery charger unit,
and that he sent the battery charger to Sun for repairs. Prior to
sending the battery charger to Sun, he called two other concerns
who said “they don’t care to repair them.”

54. Mr. Langlois is the only witness called by complaint coun-
sel who testified that he currently owns Sun automotive testing
equipment. He testified that an independent repair firm has re-
paired Sun equipment for him. His testimony was simply that he
decided that he wanted to deal with Mr. Turner, and did. There is
no testimony that Mr. Langlois has been deprived of a free
choice; on the contrary, he exercised his free choice and sent the
equipment to Turner. In addition, he has exercised his free choice
by repairing Sun equipment himself whenever he can, and in that
connection he has purchased numerous repair parts from Sun.5?

CONCLUSIONS

The crux of the theory of complaint counsels’ case is concisely,
clearly, and well stated at pages 33-35 of their reply to respon-
dent’s Proposed Findings of Fact, Conclusions of Law and Brief.
It is as follows:

The evidence in this record shows that respondent has established a sub-
stantial monopoly in the service and repair of Sun brand automotive testing
equipment throughout the United States. Respondent’s monopoly was estab-
lished through the imposition of unreasonable trade restraints on both

5 See Tr. 675, 669-670, 672, 671.
51 See Tr. 643-646.
52 See Tr. 594-595, 599, 601; RX 8, 9, 10.
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independent repairmen engaged in the repair of automotive testing equip-
ment of all types and brands and, in addition, upon owners of Sun brand
automotive testing equipment who have been deprived of any cholce in
selecting a repair facility, and have been forced to send their defective
equipment to the respondent for repair. The unreasonable restraints estab-
lished by the respondent were created by respondent’s refusal to sell repair
parts and to provide pictorials to independent repairmen. Without respond-
ent's exclusionary practices, independent repairmen would be able to service
and repair Sun brand automotive testing equipment and to compete with
the respondent in this line of commerce. Owners and users of Sun brand
equipment would be free to select a repair facility of their choice on the
basis of a competitive market considering cost, service, convenience, etc.

Counsel supporting the complaint believe that the factual and legal issues
in the present matter are analogous to those in Federal Trade Commission V.
Motion Picture Advertising Service Co., Inc., 334 U.S. 892 (1952). While that
case relates to the use of long-term exclusive dealing contracts to restrain
competition and impose a monopoly and the present case relates to a refusal
to deal, which forecloses competition by independent repairmen and compels
owners of Sun brand automotive testing equipment to send their equipment
to the respondent for service and repair, the same legal considerations are
applicable to both cases. In the cited case the Supreme Court said:

. . . The vice of the exclusive contract in this particular field is in its tend-
ency to restrain competition and to develop a monopoly in violation of the
Sherman Act. And when the Sherman Act is involved the crucial fact is the
impact of the particular practice on competition not the label that it carries.
See United States v. Masonite Corp., 316 U.S. 265, 280, 62 S. Ct. 1070, 1078,
86 L, Ed. 1461.

The Commission found in the present case that respondent’s exclusive con-
tracts unreasonably restrain competition and tend to monopoly. Those find-
ings are supported by substantial evidence. This is not a situation where by
the nature of the market there is room for newcomers, irrespective of the
existing restrictive practices. The number of outlets for the films is quite lim-
ited. And due to the exclusive contracts, respondent and the three other
major companies have foreclosed to competitors 75% of all available outlets
for this business throughout the United States. It is, we think, plain from the
Commission’s findings that a device which has sewed up a market so tightly
for the benefit of a few falls within the prohibitions of the Sherman Act and
is therefore an “unfair method of competition” within the meaning of §5 of
the Federal Trade Commission Act.

. .. The precise impact of a particular practice on the trade is for the
Commission, not the courts, to determine. The point where a method of com-
petition becomes “unfair” within the meaning of the Act will often turn on
the exigencies of a particular situation, trade practices, or the practical re-
quirements of the business in question.
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The “Unfair methods of competition”, which are condemned by §5(a) of
the Act, are not confined to those that were illegal at common law or that
were condemned by the Sherman Act, 15 U.S.C.A. §§ 1-7, 15 note. Federal
Trade Commission v. Keppel & Bro., 291 U.S. 304, 54 S. Ct. 423, 78 L. Ed.
814. Congress advisedly left the concept flexible to be defined with particu-
larity by the myriad of cases from the field of business. Id., 291 U.S. at pages
310-312, 54 S. Ct. at pages 425-426. It is also clear that the Federal Trade
Commission Act was designed to supplement and bolster the Sherman Act
and the Clayton Act, see Federal Trade Commission v. Beechnut Co., 257
U.S. 441, 453, 42 S. Ct. 150, 154, 66 L. Ed. 807—to stop in their incipiency
acts and practices which, when full blown, would violate those Acts, see
Fashion Originators’ Guild v. Federal Trade Commission, 312 U.S. 457, 463,
466, 61 S. Ct. 703, 706, 707, 85 L. Ed. 949, as well as to condemn as ‘unfair
method of competition’ existing violations of them. See Federal Trade Com-
mission v. Cement Institute, 338 U.S. 683, 691, 68 S. Ct. 798, 798, 92 L. Ed.
1009. v

The difficulty with the foregoing “Conclusion” reached by com-
plaint counsel is they assume to begin with that proof of monop-
oly power has been established. If this were so, the potentiality of
monopolization might possibly result in the imposition of a com-
petitive effect, even from a minor restraint such as inconvenience
relating to a small segment of the over-all automotive testing
equipment repair market. The evidence adduced with regard to
the alleged restraint here is not only barren of proof by implica-
tion or otherwise that a monopoly was established by respon-
dent’s restraint, but it is also barren of proof that the restraint, if
any, standing alone was of such materiality as to justify a conclu-
sion that competitive injury or monopolization could conceivably
result therefrom.

The case involves a naked unilateral refusal to sell, as enunci-
ated by Sun’s policy, without more. It is not alleged that respon-
dent has conspired or combined with anyone, or acted other than
unilaterally, in refusing to sell its parts and accessories to per-
sons other than its customers. .

Nor is there any issue concerning any alleged refusal to deal
with price cutters. Nor is it alleged that Sun has refused to deal
with one member of a class while discriminatorily continuing to
engage in business with other members of the class; Sun has sim-
ply limited its market to only one class of customer—namely, the
users of its equipment.

Further, no issue of monopoly is presented here. Complaint
counsel has not even defined a relevant market in which any mo-
nopoly might exist.

Whatever relevant market might conceivably be drawn in this
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case, there is completely lacking any evidence with respect to
monopolization. There is no evidence of the size of any industry,
except that there are upwards of 200 manufacturers of automo-
tive testing equipment in the United States and thousands of dis-
tributors selling such equipment.®® There is no relevant evidence
of the size of any concerns in any industry (except Sun).**
There is no evidence of the degree of concentration of any indus-
try. There is no evidence of Sun’s position in any industry. The
record does not “reveal even the most basic information concern-
ing the structure of the industry.” Rural Gas Service Inc. 59
F.T.C. 912, 918 (1961) ; ¢f U.S. v. Charles Pfizer Co., Inc., 1965
Trade Cases, par. 71, 445 (E.D. N.Y.).

The allegation of the complaint that Sun is the ‘“‘dominant”
manufacturer of automotive testing equipment is not supported
by the evidence. Moreover, the allegation of “dominance” is not
an allegation of monopoly power. As pointed out in Bailey’s Bak-
ery, Ltd. v. Continental Baking Company, 235 F. Supp. 705, 718
(D. Hawaii 1964) : “The possession of monopoly power is some-
thing other than the status in a market of a dominant firm. The
dominant firm may have neither the power to exclude competi-
tors, nor the power to fix prices.”

In the instant case, there is no evidence whatever that Sun has
the power to exclude competition in any market or to control
prices in any market. Indeed, the complaint itself expressly ac-
knowledges that there is “substantial competition” in the manu-
facture, distribution and sale of automotive testing equipment.®®

Nor is there any evidence of any intent to monopolize any mar-
ket. As the Supreme Court said in Times Picayune Publishing

% See Tr. 172, 149, In addition, there are probably thousands of concerns engaged in the
repair of automotive testing equipment. Allen Electric alone has approximately 100 authorized
repair agencies (Tr. 437), and Marquette has 50 authorized service depots in addition to its
own factory service centers (Tr. 479-480). But there is no evidence of the size of any
market in terms of dollar volume.

5 The sales figures of Allen, Marquette, and Snap-On prove nothing. First, the testimony
in respect thereto showed that there is a complete lack of consistency and certainty as to
what is or is not automotive testing equipment; in respect to both Snap-On and Marquette
the sales figures do not even include sales of all products considered by the company itself
to be test equipment (Tr. 339-407, 462-3, 489-492). Marquette’s figures .do not purport to be
their sales of automotive testing equipment, but only sales of “engine analyzing equipment”
(CX 24). Secondly, the figures do not show sales in the same market as that in which Sun
sells; all three of those companies sell at wholesale to distributors whereas Sun sells ex-
clusively at retail to the users of the equipment. Thirdly, the amounts of their wholesale
sales (at substantial discounts from list) are not related to the amounts of Sun’s retail sales
(at list) and cannot be compared. Indeed, complaint counsel stated that such comparative
data would be irrelevant (Tr. 448, 486). Finally, the sales data is of no relevance except for
purposes of comparison with total industry sales, and no such comparative data was pre-
sented.

5 See Complaint, par. 5.
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Company v. United States, 345 U.S. 594, 626 (1953) : “An insuffi-
cient showing of specific intent vitiates this part of the govern-
ment case . ... A specific intent to destroy competition or build
monopoly is essential to guilt for the mere attempt now charged.”

Complaint counsel has taken the position that the illegality of
Sun’s policy can be established by simply proving the refusal to
sell and showing that it has some effect on independent repair-
ment. At the prehearing conference, during the discussion of
Sun’s policy of selling only to owners of its equipment, the follow-
ing colloquy took place :5¢

HEARING EXAMINER BUTTLE: And this is the only market they are
willing to seek insofar as their repair parts are concerned. In other words,
you have to have their testing equipment to get the repair parts. Mr. Pollock
says that this is perfectly proper. There is nothing illegal about it. And you
say it is illegal for them to restrict the market in this respect insofar as that

issue is concerned. Is that your position?
Mr. Miller: Because of the effects, yes, sir .

The Alleged E_ﬁ’ebts Have Not Been Proved

Reiterating complaint counsel’s position, the crucial factual is-
sues, aside from unproved monopolization, are (1) whether the
effect of the policy has been to preclude independent repairmen
from repairing Sun’s automotive testing equipment, and (2)
whether the effect has been to deprive the owners of Sun equip-
ment of a freedom of choice as to repairmen that they wish to uti-
lize.*" '

As to the first issue, complaint counsel has failed to prove its
allegation that independent repairmen have been precluded from
repairing Sun equipment, and the evidence is directly to the con-
trary.

Some independent repairmen still repair all types of Sun equip-
ment; others repair some but not all types. Parts needed for the
repair of Sun equipment can be and are obtained from various
sources: the owner of the equipment can procure the part from
Sun for the repairman; some repairmen have obtained parts by
using the letterhead of an owner; equivalent parts from other
manufacturers of automotive testing equipment can be substi-
tuted; parts can be obtained from the source from which Sun pro-
cures the part; parts can be obtained from electronic supply
houses; and certain parts can be fabricated.ss

5 See Tr. 12-13.
57 See Tr. 8-9.

5 See Tr. 296, 305-306, 254, 546, 692; Answer, par. 6; RX 8, 9, 10; Tr. 182-184, 254, 257,
391, 512, 536, 549-550, 559-560, 714715, 804-819.
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The record is equally clear that Sun’s policy of refusing to dis-
tribute its “pictorial” to independent repairmen has not precluded
them from repairing Sun equipment. The pictorials can be ob-
tained from or through an owner of Sun equipment. Moreover,
Sun equipment can be and is repaired without the pictorials; pic-
torials are not necessary but simply expedite the tracing of the
problem.s®

In addition, one of the Commission’s own witnesses testified
that he did not solicit repairs of Sun equipment even when he was
purchasing parts from Sun. Repairmen are interested in repair-
ing Sun equipment only if the parts can be purchased from Sun at
a discount and only if the parts can be stocked, since without the
profit on parts, and considering the time necessary to send for
and get the parts, the repairs are not profitable.®

In short, the repairman’s objection is not inability, but inconve-
nience. The testimony is that it is possible to repair Sun equip-
ment, but not profitable. Because of Sun’s policy, the independent
repairman must exert a minimal extra effort to obtain parts for
and locate problems in Sun equipment. But this does not demon-
strate that Sun’s policy is unlawful. Sun is not obligated to
change its traditional marketing methods just for the purpose of
making it more convenient for its competitors to compete with
Sun.

As to the second issue, the owners of Sun equipment are free to
select whomever they choose to repair their equipment. There is
no dispute that owners of Sun equipment may and do purchase re-
pair parts and accessories from Sun. Sun imposes no requirement
that the parts and accessories sold to owners must be installed by
Sun personnel, or that any other repair services must be per-
formed by Sun personnel. The owner may install the parts him-
self or he may have them installed by anyone he chooses.

Moreover, as previously observed, independent repairmen can
obtain parts for the repair of Sun equipment from various
sources, and they can and do repair Sun equipment. Thus, even
without availing themselves of the opportunity to purchase parts
from Sun, owners can send their equipment to independent re-
pairmen for repair if the repairman will accept the work. Again,
however, the problem is not that repairmen are unable to repair

% See Tr. 265, 521, 703, cf. 389. Mr. Bender testified that schematics ‘“‘make it easier is
the main thing” (Tr. 703).

80 See Tr. 509, 517, 308, 701, 717-718.

61 See Answer, par. 6; RX 8, 9, 10; Tr. 10-11, 754.
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Sun equipment; they simply “don’t care to repair them,” since it
is less convenient and less profitable to repair Sun equipment if
they have to get the parts from another source than Sun. But this
does not establish that owners are deprived of freedom of
choice.®?

The position taken by complaint counsel is that Sun should be
deprived of its right to sell to whomever it chooses so that inde-
pendent repairmen may have a right to buy from whomever they
choose; that Sun should be deprived of its freedom of choice as to
the customers to whom it will sell parts so that a customer can
have a freedom of choice as to the person from whom it will buy
parts.

Complaint counsel’s position ignores the fact that a lawful ac-
tivity is not made unlawful merely because its effect is to make
competition inconvenient or more difficult. Nor does such an effect
convert the exercise of a fundamental right—the right to select
one’s customers, the right to determine one’s method of distribu-
tion—into an unfair method of competition.

It would indeed be a revolutionary concept if, as complaint
counsel suggest, a private businessman loses his right to select his
own customers merely because some potential customer is incon-
venienced or otherwise “injured” by the refusal to sell. For exam-
ple, no doubt an automobile dealer selling Ramblers might be “in-
jured”—in the sense of losing potential profit—if he were denied
a Chevrolet franchise by General Motors. But it certainly does
not follow that GM’s denial to him of a Chevrolet franchise is un-
lawful. '

As the Commission stated in Doubleday & Co., 50 F.T.C. 263,
266 (1953) :

The question for decision is whether this competitive situation results from
practices which are violative of law. Competitive disadvantage, in and of it-
self, does not necessarily create illegality. The fact that the retail bookseller
has lost sales to a book club or cannot successfully compete with a book club
for the patronage of certain types of readers is of no legal consequence un-
less this result springs from some improper and unfair act on the part of
respondent. “The mere fact that a given method of competition makes it dif-
ficult for competitors to do business successfully is not of itself sufficient to
brand the method of competition as unlawful and unfair.” Federal Trade
Commission v. Paramount Famous-Laskey Corp., (C.A. 2 1932), 57 F.2d 152,
157.

This principle is particularly appropriate when the allegedly
unfair act consists merely of declining to sell to one’s competitors.

62 See Tr. 646,
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A decision directly in point is Chamber of Commerce of Minneap-
olis v. F.T.C., 13 F.2d 673 (8th Cir. 1926).

That case involved the refusal of the Chamber of Commerce to
furnish its market quotations to competitors. The court held that
the Commission’s order, which required the furnishing of market
quotations to the competitors, was invalid because the refusal was
not shown to be an unfair method of competition.s:

The court went on to say: ¢

It would be a strange situation, logically or legally, where one could be com-
pelled to furnish its own property to a competitor to be used as a major
weapon of its own destruction , ... Competition is by no means legally free
from proper restraint, and it is beyond all reason to require anyone to- furnish
the means of his own destruction to another who is bent upon accomplishing
such destruction.

Similarly, in F.T.C. v. Sinclair Refining Co., 261 U.S. 463,
475-476 (1928), the Supreme Court stated:

The powers of the Commission are limited by the statutes. It has no gen-
eral authority to compel competition to a common level, to interfere with or-
dinary business methods or to prescribe arbitrary standards for those en-
gaged in the conflict for advantage called competition. The great purpose of
both statutes was to advance public interest by securing fair opportunity for
the play of the contending forces ordinarily engendered by an honest desire
for gain. And to this end it is essential that those who adventure their time,
skill and capital should have large freedom of action in the conduct of their
own affairs.

Complaint counsel’s “public utility” concept®® of free enter-
prise as applied to the facts of this case, has no support in law.
“We have not yet reached the stage where the selection of a trad-
er’s customers is made for him by the government.” (either di-
rectly or indirectly), Great Atlantic & Pacific Tea Co. v. Cream of
Wheat Co., 227 Fed. 46, 48 (2d Cir. 1915),% unless the exercised
business policy at issue is (1) reflective of an illegal monopolistic
tendency, (2) discriminatory and injuriously affects competition,
(8) inherently unconscionable or (4) otherwise violative of
public policy. See also F.T.C. v. Raymond Brothers-Clark Co., 263

63 See p. 687.

64 See p. 688.

85 Requiring the doing of business in an enlarged or universal market.

% In that case, the defendant refused to sell its products to retailers or consumers, and
sold exclusively to wholesalers. The court said (p. 47): ““There is nothing unusual about such
a course of business, and certainly it is no offense against common law, statutes, public
policy, or good morals for a trader to confine his sales to persons who will buy from him
in large quantities.” Sun, by comparison, refuses to sell to wholesalers and retailers and
sells exclusively to consumers. This is obviously no more offensive than the policy approved
in the Cream of Wheat case,
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U.S. 565 (1924); Timken Roller Bearing Company v. F.T.C., 299
F.2d 839 (6th Cir. 1962), cert. denied, 371 U.S. 861 (1962) ; Nai-
feh v. Ronson Art Metal Works, 218 F.2d 202 (10th Cir.1954) ;
Nelson Radio & Supply Co. v. Motorola, 200 F.2d 911 (5th Cir.
1952) ; Chicago Seating Co. v. S. Karpen & Bros., 177 F.2d 863,
866 (7th Cir. 1949) ; Brosious v. Pepsi-Cola Co., 155 F.2d 99 (8d
Cir. 1946) ; Mennen Company v. F.T.C. 288 Fed. 744, 780 (2d Cir.
1923), cert. denied, 262 U.S. 759 (1928); Journal of Commerce
Publishing Co. v. Tribune Co., 286 Fed. 111 (7th Cir. 1922).

Numerous cases have recognized the right of a private business
to select its customers without governmental interference.

The right to select one’s customers existed at common law,*” is
recognized by statute,® and is limited only if the selection is con-
certed or monopolistic.

In Times-Picayune Publishing Company v. United States, 345
U.S. 594, 625 (1953), the Supreme Court stated:

Refusals to sell, without more, do not violate the law. Though group boy-
cotts, or concerted refusals to deal, clearly run afoul of § 1 ... different
criteria have long applied to qualify the rights of an individual seller.

And in South End Oil Company v. Texaco, Inc., 237 F. Supp.
650, 653 (N.D. Il 1965)_, the court said:

In order to maintain a treble damage action for refusing to deal, plaintiff
must show either (1) that the refusal is accompanied by unlawful conduct or
agreement or (2) that the refusal is designed to create or maintain a monop-
oly. Absent such a showing, 2 manufacturer is free to “exercise his own inde-
pendent discretion as to parties with whom he will deal” and “may announce
in advance the circumstances under which he will refuse to sell”.

Sun’s marketing philosophy of dealing directly with the user is
motivated in part, by Sun’s desire to protect its reputation for
quality, and in part to protect its limited market. Sun’s reputation
suffers when Sun equipment is repaired by persons unfamiliar
with the equipment or unqualified to repair due to lack of proper

o1 Green v. Victor Talling Mach. Co., 24 F.2d 878 (2d Cir, 1928). Cf. Dart Drug Corpora-
tion v. Parke, Davis & Company, 221 F. Supp. 948, 949 (D. D.C. 1963) (“At common law
any manufactuver or trader had a right to deal or refuse to deal with anyone that he chose,
unless indeed he was engaged in a public calling . . . .””); Great Atlantic & Pacific Tea Co.
v. Cream of Wheat Co., 227 Fed. 46, 49 (2d Cir. 1915) (“Before the Sherman Act it was
the law that a trader might reject the offer of a proposing buyer for any reason that
appealed to him . ... Neither the Sherman Act, nor any decision of the Supreme Court
construing the same, nor the Clayton Act, has changed the law in this particular.”).

63 Section 2(a) of the Clayton Act (15 U.S.C. 13(a) states: ‘‘[NJothing herein contained
shall prevent persons engaged in selling goods, wares, or merchandise in commerce from
selecting their own customers in bona fide transactions and not in restraint of trade.”
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equipment or training, or unconcerned with the reputation of the
company.®®

A somewhat analogous problem was presented in Pick Manu-
facturing Co. v. General Motors Corporation, 80 F.2d 641 (Tth
Cir. 1935), aff’d, 299 U.S. 3 (1936). There the court held that a
requirement that GM dealers use “genuine” GM repair parts ex-
clusively did not violate section 8 of the Clayton Act. The court
held that such a requirement is “entirely appropriate and
legitimate . . . and is proper and reasonable in the furtherance
and protection of its business.” Defective and insufficient repairs,
causing unsatisfactory operation, result in blame to the manufac-
turer and loss of sales. “The preservation of the good will of the
public is directly involved.” 7

Refusals to sell in order to protect the quality reputation of the
product have also been expressly approved in Coca-Cola Co. v. J.
G. Butler & Sons, 229 Fed. 224 (E.D. Ark. 1916) ; Brosious v.
Pepsi—~Cola Co., 155 F.2d 99 (3d Cir. 1946) ; and G. D. Searle &
Co. v. Institutional Drug Distributors, 151 F. Supp. 715 (S.D.
Cal. 1957).

Furthermore, according to the complaint,” independent repair-
men are engaged in ‘“substantial competition” with Sun. Thus,
under complaint counsel’s “public utility” theory, Sun would be
required to sell to its competitors the materials for competing
against Sun. Through such sales, Sun would be “cutting its own
throat.” "* As the court said in Chamber of Commerce of Minne-
apolis v. F.T.C., 13 F.2d 673, 688 (8th Cir. 1926) : “It would be a
strange situation, logically and legally, where one would be com-
pelled to furnish its own property to a competitor to be used as a
major weapon of its own destruction.”

There is also substantial evidence in this case to the effect that
the so-called “independent repairman” is not always independent.
Witnesses testifying herein, engaged in the business of repairing
automotive testing equipment, indicated they were the “autho-
rized service representative” for one or more manufacturers of
products competitive with Sun products. Furthermore, the princi-
pal portion of the business of these repairmen comes through job-
bers who sell automotive testing equipment in competition with

8 See Tr. 182, 753, 756.

™ See also the recent decision by the Commission in Carvel Corporation, Docket 8574 (July
19, 1965). A requirement in a franchise agreement prohibiting the sale of non-Carvel prod-
ucts was held to be ancillary to Carvel’s purpose of protecting the company’s good will and
trademark image,

1 Complaint, par..5.
72 See Tr. 180,
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Sun. In addition, most of the witnesses also sell competitive test-
ing equipment themselves. Thus, the loyalty of these repairmen is
to manufacturers other than Sun; their interest is in promoting
the sale of testing equipment manufactured by others. In the cir-
cumstances, it is scarcely surprising that Sun does not choose to
have its equipment repaired by the agents and representatives of
such other manufacturers.™

The reasonableness of such a position has been pointed out in a
number of cases. In Deltown Foods, Inc. v. Tropicana Products,
Inc., 219 F. Supp. 887 (S.D. N.Y. 1963), defendants discontinued
using plaintiff as a distributor for defendant’s orange juice when
plaintiff began packaging and selling its own brand of orange
juice. In upholding the refusal to sell, the court pointed out “the
damage plaintiffs could do to defendants’ product by treating it as
second best,” and accepted defendants’ argument that it would be
“business suicide” if they continued to sell their orange juice to a
distributor who had become a competitor. See, also, e.g., Blue Bell
Co. v. Frontier Refining Co., 213 F.2d 854, 858-359 (10th Cir.
1954) (“a mere declination to sell to competitors or to supply re-
tail outlets in a competitive market is not illegal”); Journal of
Commerce Pub. Co. V. Tribune Co., 286 Fed. 111, 112 (7th Cir.
1922) ; Andrew Jergens Co. v. Woodbury, Inc., 271 Fed. 48, 44
(D. Del. 1920) ; Camfield Mfg. Co. v. McGraw Electric Co., 70 F.
Supp. 477, 481 (D. Del. 1947).

With regard to the charge that Sun has refused “to furnish to
persons and firms engaged in the repair of automotive testing
equipment diagrams, schematics or similar documents showing
the make-up of its automotive testing equipment,” the evidence is
that Sun does not sell any such “diagrams, schematics or similar
documents” to anyone. Further more, Sun does not give its sche-
matics to anyone; these consist of manufacturing drawings which
Sun regards as highly confidential. Furthermore, Sun does dis-
tribute its so-called “pictorials” (which are prepared for use by
Sun repair branches) to owners of Sun equipment upon request
and without charge. Such a “pictorial” contains a detailed wiring
diagram and guide for repair of the particular item of equipment.
The illegality of this policy is not apparent.™

As heretofore stated, although complaint counsel urge that the
factual and legal issues in this case are analogous to “the use of

1 See Tr. 204, 252, 294, 507, 534, 542-544, 617-618, 690, 710-711, 263, 294, 626, 214, 279,
291, 310-310A, 565-566.
7 See Complaint, par. 6; Tr. 763-768, 770-771; Answer, par. 6; Tr. 772,
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long term exclusive dealing contracts to restrain competition and
impose a monopoly,” they overlook the fact that the acts and pol-
icies of the respondent are unilateral and that evidence of monop-
oly, probable monopolization from the alleged restraint or even
an intent to monopolize, is absent. It is therefore not apparent to
the hearing examiner that the facts in the case of Federal Trade
Commission v. Motion Picture Advertising Service Co., Inc., 334
U.S. 392 (1952) are analogous as complaint counsel contend.

SUMMARY CONCLUSIONS

1. Sun Electric Corporation is engaged in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

2. Counsel supporting the complaint have the burden of prov-
ing the allegations of the complaint. (Rules of Practice, section
3.14(a).) The burden has not been met.

8. No monopoly or attempt to monopolize any market has been
proved. The record does not reveal even the most basic informa-
tion concerning the structure of any relevant market. Respondent
is engaged in substantial competition with others in the manufac-
ture, distribution and sale of automotive testing equipment and, -
to the extent that Sun repairs automotive testing equipment, is
engaged in competition with others in the repair thereof.

4. Respondent’s refusal to sell repair parts and supplies, and to
furnish “pictorials,” to persons other than owners of respondent’s
equipment, according to the evidence, is unilateral in nature and
without any established intent to monopolize any market.

5. Absent proof of conspiracy or monopolization, respondent
has the right to select the class of customers to whom it will sell,
and to refuse to sell to persons who are not owners of respon-
‘dent’s equipment. F.T.C. v. Raymond Brothers-Clark Co., 263
U.S. 565 (1924) ; Timken Roller Bearing Company V. F.T.C. 299
F.2d 839 (6th Cir. 1962), cert. denied, 371 U.S. 816 (1962) ; Great
Atlantic & Pacific Tea Co. v. Cream. of Wheat Co., 227 Fed. 46
(2d Cir. 1915); South End Oil Company v. Texaco, Inc., 237 F.
Supp. 650 (N.D. Ill. 1965) ; Best Advertising Corporation v. Ili-
nois Bell Telephone Company, 229 F. Supp. 275 (S.D. Ill. 1964),
aff’d. 339 F.2d 1009 (7th Cir. 1965).

6. Subject to the foregoing, the effect on competitors of the ex-
ercise of this right by respondent does not create illegality. Dou-
bleday & Co., 50 F.T.C. 263 (1953) ; Chamber of Commeérce of
Minneapolis v. F.T.C., 13 F.2d 673 (8th Cir. 1926).

7. Respondent, under the facts evidenced in this case, is not re-
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quired to further justify its refusal to sell to persons other than
the owners of equipment. Journal of Commerce Pub. Co. v. Tri-
bune Co., 286 Fed. 111 (7th Cir. (1922) ; Great Atlantic & Pacific
Teq Co. v. Cream of Wheat Co., 227 Fed. 46 (2d Cir. 1915).

8. Moreover, as evidenced herein, Sun’s refusal is based in part
on recognized reasonable grounds, <.e., to protect the quality repu-
tation of its products, and to avoid “cutting its own throat” com-
petitively. Pick Mfg. Co. v. General Motors Corp., 80 F.2d 641
(Tth Cir. 1935), aff’d, 299 U.S. 8 (1936); Deltown Foods, Inc. v.
Tropicana Products, Inc., 219 F. Supp. 887 (S.D. N.Y. 1963).

9. Respondent’s policy, as evidenced herein, with respect to the
distribution of schematics and pictorials is not an unfair trade
practice. Respondent is not required to disclose its trade secrets
contained in its schematics, or to furnish pictorials to its competi-
tors to guide them in competing with respondent.

10. Respondent’s traditional method of marketing, as evidenced
herein, is not an unfair method of competition, or an unfair act
or practice in violation of section 5 of the Federal Trade Commis-
sion Act. Accordingly, it is

ORDER

Ordered, That the complaint is herein and hereby dismissed.

ORDER Di1SMISSING COMPLAINT

This matter is before the Commission on the appeal of counsel
supporting the complaint from the hearing examiner’s initial de-
cision dismissing the complaint. "

The complaint charges respondent, a manufacturer of automo-
tive testing equipment, with refusing to sell parts and accessories
for such equipment to persons engaged in the business of repair-
ing automotive testing equipment and with refusing to furnish to
such persons diagrams, schematics or similar documents showing
the make-up of its equipment, and further charges that the effect
of this practice has been to injure the ability of independent re-
pairmen to compete with respondent in repairing respondent’s au-
tomotive testing equipment and generally to injure, suppress or
eliminate actual and potential competition in the repair of such
equipment. The hearing examiner has filed an initial decision dis-
missing the complaint, finding that the allegations concerning the
effects of respondent’s refusal to deal have not been sustained by
the evidence, and further finding that the evidence does not estab-
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lish that respondent has obtained, or attempted to obtain, a mo-
nopoly in any market.

The Commission has reviewed the evidence and considered the
arguments of the parties and has concluded that the hearing ex-
aminer’s findings and conclusions of fact are correct and that dis-
missal of the complaint is proper. The Commission, however, does
not consider the initial decision appropriate in all respects to dis-
pose of this matter and has determined that it should be modifed
by striking therefrom certain conclusions of law.

It is ordered, That the appeal of counsel supporting the com-
plaint be, and it hereby is, denied.

It is further ordered, That the initial decision be modified by
striking therefrom conclusions of law beginning on page 594 with
the words “The position taken by complaint counsel” and ending
on page 600 with the words “section 5 of the Federal Trade Com-
mission Act.”

It is further ordered, That the initial decision, as modified by
this order, be, and it hereby is, adopted as the decision of-the
Commission.

It is further ordered, That the complaint be, and it hereby is,
dismissed.

Commissioner MacIntyre not concurring.

IN THE MATTER OF
BROADWAY-HALE STORES, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT

Docket C—1057. Complaint, April 14, 1966—Decision, April 14, 1966 -

. Consent order requiring a California chain department store, the 16th largest
in the Nation, to cease and desist from acquiring without permission of
the Federal Trade Commission any department or GMFA (General
Merchandise, Apparel, Furniture) store for a period of 5 years, unless
the Commission, through an industrywide proceeding, issues rules or
guidelines covering such acquisitions.

COMPLAINT

The Federal Trade Commission, having reason to believe that
the above-named respondent has violated the provisions of Sec-



