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employees, directly or through any corporate or other device, in or
in connection with the sale of biscuit products in commerce as “com-
merce” is defined in the Clayton Act, as amended, do forthwith cease
and desist from:
Paying or contracting to pay to or for the benefit of any cus-
tomer anything of value as compensation or in consideration for
any advertising, promotional activities, or other services or
facilities furnished by or through such customer in connection
with the processing, handling, sale or offering for sale or dis-
tribution of respondent’s products, unless such payment or con-
sideration is offered or otherwise made available on propor-
tionally equal terms to all other customers competing in the dis-
tribution or resale of such products.

It is further ordered, That the respondent, United Biscuit Com-
pany of America, shall, within sixty (60) days after service upon it
of this order, file with the Commission a report, in writing, setting
forth in detail the manner and form in which it has complied with
the order to cease and desist as set forth in this order.

Commissioner Elman concurring in the result and Commissioner
Reilly not participating.

Ix TaE MATTER OF
STAUFFER LABORATORIES, INC., ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 7841. Complaint, Mar. 21, 1960—Decision, Feb. 7, 1964

Order requiring Los Angeles sellers of a device operated by electric current

and designated as a “Posture Rest” and “Magic Couch”, to cease repre-

" renting falsely in advertisements in magazines and periodicals and in

advertising matter and brochures distributed to dealers that the device

was of value in reducing the body in particular areas such as hips, thighs,

legs and stomach, as well as the over-all body weight, and that it would
tone and firm sagging muscles.

CoMPLAINT *

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that Stauffer Labora-

* Reported as amended by order of hearing examiner dated Oct. 20, 1960,
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tories, Inc., a corporation, and Bernard H. Stauffer, individually
and as an officer of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

Paracrarpr 1. Respondent Stauffer Laboratories, Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of New Mexico, with its principal office and
place of business located at 1919 Vineburn Avenue, in the city of
Los Angeles, California.

Respondent Bernard H. Stauffer is the president of the corporate
respondent and formulates, directs and controls the acts and prac-
tices of the corporate respondent, including the acts and practices
hereinafter set forth. His address is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distribu-
tion, directly to the public and also to distributors and dealers, of
a device as “device” is defined in the Federal Trade Commission Act
used in connection with the “Stauffer Home Plan”. Such device
operates by electrical current and is and has been designated as a
“Posture Rest” and “Magic Couch”.

Par. 8. Respondents cause the said device, when sold, to be trans-
ported from their place of business in the State of California to
purchasers thereof located in various other states of the United
States and in the District of Columbia both for rental and sale.
Respondents maintain, and at all times mentioned herein have main-
tained, a course of trade in said device in commerce as “commerce’’
is defined in the Federal Trade Commission Act. The volume of
business in such commerce has been and is substantial.

Par. 4. In the course and conduct of their aforesaid business,
respondents have disseminated, and have caused the dissemination of,
certain advertisements concerning the said device by the United
States mail and by various means in commerce, as “commerce” is
defined in the Federal Trade Commission Act, including but not
limited to magazines and periodicals of general circulation and in
advertising matter and brochures supplied to dealers and distribu-
tors, for the purpose of inducing and which were likely to induce,
directly or indirectly, the purchase of said device; and respondents
have disseminated, and caused the dissemination of, advertisements
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concerning said device by various means, including but not limited
to the aforesaid media, for the purpose of inducing and which were
likely to induce, directly or indirectly, the purchase of said device
In commerce, as “commerce” is defined in the Federal Trade Com-
mission Act.

Par. 5. Among and typical of the statements and representations
contained in said advertisements disseminated as hereinabove set
forth are the following:

Greet summer with a lovelier figure.

How you'll look in a swimsuit depends on
how you reduce. No longer need

heavy hips, thighs, legs and waistline “rolls”
embarrass you. Beautify your posture,
reproportion your figure into more

youthful looking, lovelier lines by trimming
away unwanted inches with the famous
Stauffer home reducing plan

of effortless exercise and calorie reduction.

And the wonderful thing is that you

can do this in your own home.

Reduce—while you relax * * * with the

Stauffer home reducing plan,

This plan of effortless exercise and

calorie reduction lets you lose pounds—

and inches—while you relax on the

“Magic Couch”, the famous Posture-Rest.

* ® * The Magic Couch (Posture-Rest) is the heart of the
Stauffer plan of effortless exercise and calorie reduction.
* * * You lose unwanted pounds.

You lose inches where you need to—from hips, tummy, thighs.
You achieve a graceful lifted posture.

Your skin fits smoothly-sagging tissue is firmed and

toned. * * *

There is more to the Stauffer home

plan than just reducing. Rather, it

is a complete program of scientific figure control. It not only takes off
excess weight, but also removes hard-to-lose inches from ankles
thighs, hips and tummy, * * *

For a woman, it tones and firms

sagging muscles, beautifies posture

for a lovelier carriage, and gives her

a more youthful-looking figure.

Par. 6. Through the use of the statements contained in the afore-
said advertisements, and others similar thereto not specifically set out
herein, respondents have represented and are now representing, di-
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rectly and by implication, that said device used in connection with a
“Plan” which provides for a low calorie diet:

1. Is of value in reducing the body in particular areas such as hips,
thighs, legs, and the stomach, as well as the over-all body weight.*

2. Will tone and firm sagging muscles.

Par. 7. The said representations were and are misleading in ma-
terial respects and constituted, and now constitute, “false advertise-
ments” as that term is defined in the Federal Trade Commission Act.
In truth and in fact, the use of said devices:

1. Is of no value either in reducing the body in any particular area
or the over-all body weight. Any reduction of weight that might re-
sult from the use of respondents’ “Plan” will be brought about by
the reduction in the caloric intake and not by use of the device.

2. Will neither tone nor firm sagging muscles.

Par. 8. The dissemination by the respondents of the false adver-
tisements, as aforesaid, constituted, and now constitutes, unfair and
deceptive acts and practices in commerce, within the intent and mean-
ing of the Federal Trade Commission Act.

Mr. Harold A. K ennedy supporting the complaint.
Rhyne & Rhyne, Washington, D.C., by Mr. Charles 8. Rhyne, for
respondents. ,

Inrrian Decision BY Epwarp Creer, HeariNe EXAMINER

MARCH 21, 1963

The Federal Trade Commission issued its complaint against the
respondents on March 21, 1960, charging them with disseminating
advertisements which falsely represented the effects to be obtained
from a device designated as Posture-Rest and as Magic Couch in
connection with their Stauffer Home Reducing Plan. The complaint
charged that these practices constituted unfair and deceptive acts
and practices in violation of Section 5 of the Federal Trade Commis-
sion Act. Respondents’ answer denied generally the allegations of
the complaint, although some allegations were admitted. Following
the trial of the case, the hearing examiner filed an initial decision on
June 26, 1962, On February 21, 1963 [62 F.T.C. 1511], the Commis-
sion vacated and set aside this initial decision and remanded the mat-
ter to the hearing examiner for his further consideration and for the
preparation and filing of a new initial decision.

* Reported as amended by order of hearing examiner dated Oct. 20, 1960.
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This proceeding is again before the hearing examiner for final
consideration upon the complaint, answer, testimony and other evi-
dence, and proposed findings of fact and conclusions filed by counsel
for respondents and by counsel supporting the complaint and oral
argument thereon. Consideration has been given to the proposed find-
ings of fact and conclusions submitted by both parties, and all pro-
posed findings of fact and conclusions not hereinafter specifically
found or concluded are rejected, and the hearing examiner, having
considered theé entire record herein, makes the following findings of
fact, conclusions drawn therefrom, and issues the following order:

FINDINGS OF FACT

Respondent Stauffer Laboratories, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New Mexico, with its principal office and place of business
located at 1919 Vineburn Avenue, Los Angeles, California.

Respondent Bernard H. Stauffer is president of the corporate
respondent and formulates, directs and controls the acts and prac-
tices of the corporate respondent. His address is the same as that of
the corporate respondent.

Respondents for some time last past have been engaged in the
advertising, offering for sale, sale and distribution, directly to the
public and also to distributors and dealers, of a device, as “deviee” is
defined in the Federal Trade Commission Act, used in connection
with a body-reducing plan called the “Stauffer Home Plan.” Such
device operates by electrical current and is, and has been designated
as a “Posture-Rest” and “Magic Couch”.

Respondents cause the said device, when sold, to be transported
from their place of business in the State of California to purchasers
thereof located in various other States of the United States and in
the District of Columbia both for rental and sale. Respondents main-
tain, and at all times mentioned herein have maintained, a course of
trade in said device in commerce, as “commerce” is defined in the
Federal Trade Commission Act. The volume of busmess in such
commerce has been, and is, substantial. ;

In the course and conduct of their aforesaid business, respondents
have disseminated, and have caused the dissemination of, certain
advertisements concerning the said device by the United States mail
and by various means in commerce, as “commerce” is defined in the
Federal Trade Commission Act, including but not limited to maga-
zines and periodicals of general circulation and in advertising matter

224-069—T70——ud1 s ’\
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and brochures supplied to dealers and distributors, for the purpose
of inducing and which were likely to induce, directly or indirectly,
the purchase of said device; and respondents have disseminated, and
cansed the dissemination of, advertisements concerning said device
by various means, including but not limited to the aforesaid media,
for the purpose of inducing and which were likely to induce, directly
or indirectly, the purchase of said device in commerce, as “commerce”
is defined in the Federal Trade Commission Act.

Among and typical of the statements and representations contained
in said advertisements disseminated as hereinabove found are the

following:

Greet summer with a lovelier figure.

How you’ll look in a swimsuit depends on

how you reduce. No longer need
heavy hips, thighs, legs and waistline ‘“rolls”
embarrass you. Beautify your posture,
reproportion your figure into more

youthful looking, lovelier lines by trimming
away unwanted inches with the famous
Stauffer home reducing plan

of effortless exercise and calorie reduction.
And the wonderful thing is that youn

Can do this in your own home.

Reduce—while you relax * * * with the
Stauffer home reducing plan.

This plan of effortless exercise and

calorie reduction lets you lose pounds—

and inches—while you relax on the

“Magic Couch”, the famous Posture-Rest.

* * * You lose unwanted pounds.

You lose inches where you need to—from hips, tummy,
thighs. You achieve a graceful, lifted posture.
Your skin fits smoothly—sagging tissue is firmed
and toned. * * *

There is more to the Stauffer home

plan than just reducing. Rather, it

is a complete program of scientific

figure control. It not only takes off

excess weight, but also removes

hard-to-lose inches from ankles

thighs, hips and tummy. * * *

For a woman, it tones and firms

sagging muscles, beautifies posture

for a lovelier carriage, and gives her

a more youthful-looking figure.

* # * The Magic Couch (Posture-Rest) is the heart
of the Stauffer Plan of effortless exerclise and
calorie reduction.
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Through the use of the statements contained in the aforesaid
advertisements respondents have represented, directly and by impli-
cation, that said device used in connection with a plan which provides
for a low calorie diet:

1. Will reduce the body in particular areas such as hips, thighs,
legs, and stomach, as well as the over-all body weight.

2. Will tone and firm sagging muscles.

The foregoing findings of fact are in substance those which were
proposed by counsel supporting the complaint and were conceded by
respondents to be accurate, except that respondents did not concede
that the advertisements referred to above were typical of respondents’
advertising or that the description of respondents’ plan was complete.
('I'r. 1461-62.)

The complaint alleges that respondents’ device, which they desig-
nate as “Posture-Rest” and “Magic Couch”, is of no value either in
reducing the body in any particular area or the over-all body weight
and will neither tone nor firm sagging muscles, and that as a result
the dissemination of the above advertisements, and others of like
import, were false and constituted unfair and deceptive acts and
practices in commerce within the intent and meaning of the Federal
Trade Commission Act. '

"The basic device is composed of a motorized unit with a platform
on top which has been described by respondents as an oscillating
platform; a leg and foot rest; and an upper body and head rest.
Thus, the basic device is composed of three parts. Respondents con-
tend that they are selling not only this device, but a home reducing
plan which includes a “Calorie Guide” and consultations with the
counselor or salesman who makes the original sale to the user.

EVIDENCE SUPPORTING THE COMPLAINT

In support of the allegations that respondents’ device is ineffective
in reducing weight and toning and firming muscles, counsel support-
ing the complaint adduced testimony from several physicians, two of
whom had conducted certain tests of respondents’ device. The first
of these, Dr. Charles S. Wise,' was professor of physical medicine
and rehabilitation at George Washington University School of Medi-
cine and director of the Department of Physical Medicine and
Rehabilitation at George Washington University Hospital. His edu-
cation, experience, and a list of his writings are set forth in detail in
Commission Exhibits 18, 19 and 20.

1Testimony begins at Tr. 31,
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At the request of someone at the Federal Trade Commission,

Dr. Wise conducted tests of the Magic Couch by having a number
of obese employees of the George Washington University Hospital
use it at the hospital for a period of ten weeks. He concluded—
* % * on my experience and knowledge of the effectiveness of massage, physio-
loglical effects, the physiological effects of mechanical massage, my knowledge
and experience in the management of patients with obesity, my knowledge and
experience dealing with muscle physiology, muscle tone, muscle weakness and
strength, the sum of my clinleal experience, plus, fogether with my observa-
tions of the use of this device, as well as other mechanical devices. (Tr. 48.)—
that the Magic Couch had no effect on weight or dimensions, and
would not tone or firm muscles. He further stated that the device
would not accomplish these things either alone or in any plan of
which he could conceive.

Dr. Frederick J. Kottke,®> professor and head of the Department
of Physical Medicine and Rehabilitation of University of Minnesota
Medical School, whose education, experience, and publications are
set forth in Commission Exhibits 21 and 22, testified to the same
effect. He also made tests of respondents’ device at respondents’ behest
in 1958, and the results of these tests, which recorded increases in
oxygen consumption of individuals using the device, are shown by
Commission Exhibits 23 and 24.

The machine which he used was called “Metabolaid”, which was

one of respondents’ machines. This machine could be operated at
one-half the speed of the Magic Couch and it is not clear which
speed was used. Dr. Kottke’s testimony, which was given several
years after these tests were performed, was—
My opinion is that the machine of this type using vibration or oscillation in
the manner recommended in the treatment brochure has no little effect on
producing or requirlng an increase in energy consumption of muscles or of
the body as a whole that it is less than the normal energy consumption and
consequently would not be effective in increasing either the rate of energy or
the reduction of fat in the body. (Tr. 117.)

He further said:
The couch will be ineffective in influencing change in weight regardless of

what other aspects are used in the treatment and
The couch would be ineffective in increasing strength or tome of muscle.

(Tr. 119.)
Dr. Arthur S. Abramson,® professor and chairman of the Depart-
ment of Rehabilitation and Medicine at Albert Einstein College of

2 Testlmony begins at Tr. 80.
2 Testimony begins at Tr. 138.
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Medicine of Yeshiva University, and director and visiting physician,
physical medicine and rehabilitation, Bronx Municipal Hospital
Center, whose training and experience, associations, and list of pub-
lications are shown by Commission Exhibit 26, testified that he had
examined respondents’ device briefly and respondents’ instructions
for its use; that it was his opinion that the Magic Couch was of no
value in reducing the body, either over-all or in any particular area;
and that it would not tone or firm muscles, He further testified in
substance that in his opinion neither diet nor anything else in com-
bination with the Magic Couch would make the Magic Couch more
effective.

‘T'hese three eminently qualified physicians, two of whom had made
tests of respondents’ device as hereinbefore described, all testified
that the device was of no value in reducing weight or toning or
firming muscles either alone or in conjunction with a diet or any-
thing else.

RESPONDENTS’ EVIDENCE

Dr. Irving Rehman,* a Doctor of Philosophy but not a Doctor of
Medicine, associate professor of Anatomy at the University of
Southern California School of Medicine, testified that respondents’
device caused an expenditure of energy, and that in 1955 or 1956,
he participated in the taking of X-ray motion pictures, in the record
as Respondents Exhibits 2 and 8, which were shown at the hearing.
These pictures were taken of polio patients at the Sister Kenny
Memorial Hospital, E1 Monte, California. He said that the X-ray
motion pictures were made of areas not involved which presumably
means the pictures were made of muscles which were not paralyzed
by polio. Dr. Rehman stated that he was an expert in X-ray motion
pictures but was not an expert in the interpretation of them. It is
concluded that these motion pictures demonstrated that the unit
caused a movement of the muscles shown in the pictures but that the
amount or degree of such movement or the effect of this movement
on weight reduction or muscle tone cannot be determined from this
evidence. .

Respondents adduced evidence of Dr. Horace Alfred Anderson,®
a practicing physician in private practice in Tacoma, Washington,
who was a specialist in internal medicine. A substantial part of his
practice consisted of treating over-weight people. He testified that
about 125 of his patients had used respondents’ device and that about

¢ Testimony begins at Tr. 177,
5 Testimony beglns at Tr. 660,
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50 percent of them lost weight without changing their dietary habits.
He also testified that in his opinion the device would tone and firm
sagging muscles. '

Dr. Anderson further testified in substance that the medical pro-
fession generally would be convinced that the device was not effective.

Although Dr. Anderson had at one time been financially interested
in the sale of respondents’ device in Canada, it is believed that
Dr. Anderson believed that respondents’ device was effective in
reducing weight in certain cases even though he apparently had no
explanation which was acceptable to him as to how the effect was
accomplished.

Dr. George Gilbert Rowland Kunz, a general practitioner, in
Tacoma, Washington, testified that he believed respondents’ device
would reduce certain areas of the body, would reduce total body
weight, and would tone and firm musculature.

Respondents also adduced evidence of Dr. John E. Potts,” a private
practitioner in Walla Walla, Washington, who was connected with a
test of eleven individuals for a five-week period in 1961. The results
of these tests are in the record as Respondents Exhibits 54, 55, and
56. The records which show the weight loss of these individuals were
kept by a “Stauffer technician” in the Stauffer office, and there is
considerable doubt as to Dr. Potts’ knowledge of the correctness of
these results or the manner in which they were obtained.

Dr. Mervin H. Ellestad,® a medical doctor who was Chief of Staff
at the Harbor General Hospital, Torrance, California, testified
regarding a study which he conducted in a hospital at Long Beach,
California. The purpose of this test was to determine the increased
consumption of oxygen through the use of respondents’ device. This
test showed an increase in oxygen consumption of the individuals
tested, and a description of the results of the test is in the record as
Respondents Exhibit 57. These tests included resistive positions of
individuals on the device as well as passive positions.

Dr. Philip J. Charley,® a Ph.D. in biochemistry and nutrition with
B.S. and M.S. degrees in engineering, who was a vice president of
Truesdail Laboratories of Los Angeles, testified regarding tests which
he performed to determine oxygen consumption through the use of
respondents’ device which were similar to the tests performed by
Dr. Ellestad. A description of these tests and the results, which show
the amount of oxygen consumption increase, are shown in Respond-
ents Exhibit 6.

8 Testimony begins at Tr. 812.

7 Testimony begins at Tr. 882.
8 Testimony begins at Tr. 966.
° Testimony begins at Tr. 223.
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Dr. Harry H. Wilson,'® a medical doctor of Los Angeles, who was

employed by respondents as a full-time consultant since 1958, follow-
ing his retirement from active practice of medicine, testified that
when he first came with the organization he was very much of the
opinion that any potential effect of respondents’ device was largely
psychological, but that he had since changed his opinion and that he
gradually came to the conclusion that if the device did affect the
body it would do so only because it initiated normal reflex actions
that were inherent within the body and that it was sufficient to stim-
‘ulate muscular lengthening and contraction or neuromuscular reflex
actions. It was his further view that the device without caloric
reduction could cause weight loss, providing various factors were
completely favorable to that end result, and he said those factors
were—
The nutritional intake would have to be so nearly equilibrium, as far as
weight and gain of the user was concerned, that a small increase, a very slight
increase in.calorie consumption might tend toward the loss of weight. (Tr.
1076.)

In answer to an inquiry as to the principal effect of the device
when used by an obese person, he stated : ‘

I think-—this is purely an opinion and it would vary according to the indi-
‘vidual, because they all could not possibly have the same principal effect.
My impression has been that its value to the plan, from a psychological stand-
point, would be the sense of self-esteem that embarking upon an improvement
program caused in the user, plus the addiction to this more or less pleasant
feeling, at fixed times per day, would be more likely to cause them to stick
to their overall [sic] program than if it were not a part of the plan. Physio-
logically I think that the postural improving factors such as the stretching of
non-elastic tissues, which tend to immobilize joints, and probably the stretch-
ing of spastic muscles, which may be helping immobilize joints in & bad pos-
ture, gives, may give to the average person a sense of relaxation and freedom of
movement, and increased sense of well-being, which encourages them to keep
.on the improvement program. (Tr. 1076-77.)

In explaining that he believed the unit produces definite muscular
activity, he stated:
There are three or four neuromuscular mechanisms within the body that I
referred to, that are inherent. The simplest would be the direct stretch of a
muscle. From my own observation, that isn’t operative too many times by the
placement of the body on this moving platform. In other words, I am inclined
to believe, for those individuals whom I tested, the stretch was insufficient to
affect the direct stretch reflex too often. It may be my studies were too limited,
‘and the subjects too limited. (Tr. 1077.)

Respondents produced evidence of electromyograph tests and pic-
tures of such tests as proof that the device will contract muscles.

10 Tegtimony begins at Tr. 1057.
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In their oral argument on the proposed findings they stated that they
did not place any great reliance on this evidence, that no specific
findings regarding the electromyograph evidence were requested
(Tr. 1496), and that they requested that this evidence be considered
only insofar as it would support the evidence that muscle movement
was caused by the device. Since it is found that the X-ray motion
pictures do show muscle movement, no finding is being made regard-
ing the electromyograph evidence.

Respondents also called twelve users of the device who testified
that while they were on respondents’ reducing plan they lost varying
amounts of weight and inches. One of these witnesses testified that
although she lost a total of 130 pounds, her eating habits remained
unchanged.

Respondents conducted a contest which closed in April 1959 called
the “10 Happiest Women”. This contest was initiated by an employee
of respondents, who became employed by the advertising agency
which completed the contest. The purpose of the contest was to obtain
information to form the basis for a national advertising program
which would feature the ten winners of the contest. Entry forms were
sent to customers of respondents, presumably by way of the sales-
women or counselers, and the contestants were to show certain body
measurements and body weight prior to using the Stauffer Home
Reducing Plan and the same information after having used it. The
contestants were also instructed to furnish before and after photo-
graphs and to write a statement of their reasons why they were
happier after using the plan. Each of the ten winners received
“a dream trip for two to Paris and London”. (CX 6-N) Respond-
ents did prepare and use national advertising based on these photo-
graphs and descriptions of weight loss of many of these contestants.
The entry forms containing the information described for about 230
women are in the record as Respondents Exhibits 26 thru 85. While
this evidence shows weight loss of these individuals over a period of
time, it is not competent to prove the reasons for such weight loss
or the effectiveness of respondents’ device.

REBUTTAL EVIDENCE IN SUPPORT OF THE COMPLAINT

An additional reason for not making specific findings with respect
to the electromyograph evidence is the fact that Dr. Joseph Good-
gold,* associate clinical professor, New York University College of
Medicine, Department of Physical Medicine and Rehabilitation, who
had had considerable experience in the fleld of electromyography,

1 Tesgtimony begins at Tr. 1407.
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testified that electromyography cannot be used to determine the
amount of muscle movement. Also, Dr. Alberto A. Marinacci,’* an
associate professor in the Department of Neurology at the University
of Southern California School of Medicine, who teaches the “elec-
tromyogram and brain waves”, testified that —

* * * An electromyograph only is good for one thing and that is to record
the activity generated by the nerve of the muscle to see whether there is—
whether it is a normal or an abnormal state, that is it, not to the variation of
their anomaly. How much work that can do, how much that can not do, that
will not do that. (Tr. 862)

Dr. G. Donald Whedon,® Chief, Metabolic Disease Branch,
National Institute of Arthritis and Metabolic Diseases, National
Institutes of Health, Bethesda, Maryland, whose education, experi-
ence, and publications are set forth in Commission Exhibit 80,
studied the evidence given by Drs. Ellestad and Charley and the
results of the tests they performed, and in commenting upon his
interpretation of the results of Dr. Ellestad’s work stated:

I intend to compare the energy expenditure in the lying-down position,
lying on the unit, with the unit in operation, and with the unit not turned on,
as the best controlled situation in which to determine the action of this unit
to increase the expenditure of energy, which in my understanding is its in-
tention.
Now comparing in this one position with the unit on and the unit off, there is
only a four per cent difference, and by statistical analysis this is not statis-
tically significant.
Now in addition to that, there was made the same comparison with the ma-
chine on and off—this is in Dr. Ellestad’s data I am talking about—looking at
his figures for the difference with the machine on and off in all three passive
positions, the positions in which Dr. Ellestad at the bottom of page 3 of his
report says that he obtained only 10.5 per cent difference. By statistical analysis
this difference is not significance [sic], by my statistical analysis.

* L ] * * - * *
I started to say that I would like to comment in relation to this matter, if we
were to accept the difference in energy expenditure between the machine on
and off in all three passive positions, if we were to accept this difference of
17 ccs per meter square per minute as significant, then I would like to indicate
what significance this really has in biological terms.

» - * = - - L ]
By that I mean, in order to accomplish the purpose for which the machine
appears to be intended, the reduction of weight, the expenditure of energy,
now 17 ces of oxygen per meter square per minute calculates out to be 85
calories of energy per hour, if the machine is run for an entire hour.

» * * L ] . * * *
Now the point that I think—the concept that I think is very important for
everyone to understand, is this concept of basal metabolism. That is the energy

13 Testimony begins at Tr. 839.
18 Testimony begins at Tr. 1330.
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expenditure in the resting situation which is used by Dr. Ellestad as the base
line from which all of his comparisons of the machine were made. This is 2
situation in which the patient or subject is resting quietly in bed, not having
consumed any food or drink for the preceding 10 to 14 hours.
Now the point is this: The moment that a subject shifts his position, sits up,
dresses, or eats or even begins to talk, his energy expenditure becomes higher
than the basal metabolic level. So that as I am sitting here talking, I am
expending more energy by a significant amount than I would if I were in the
basal situation, so that I think we need to have that concept in mind in exam-
ining the magnitude of the energy expenditure change which Dr. Ellestad
obtained, if we were to concede that it was statistically significant.
This energy expenditure with a machine running for one hour amounts to not
more than one half of one per cent of the total calorles that an individual
would consume and expend in a day. One hour of passive oscillation is 8.5
calories. This expenditure can be accomplished in about six to 8 minutes of just
sitting and talking. It could be accomplished in four minutes of housework;
it could be accomplished in two minutes of walking—

» - * * L ] * *
In terms of this expenditure of energy of 8.5 calories per hour with the ma-
chine running for one hour, as calculated from Dr. Ellestad’s figures, in terms
of tissue of the body this would be l4sth of an ounce of body weight. If this
action of the unit alone were to be relied upon for the loss in body weight, I
calculated that it would take 400 days to lose one pound of weight; that is, it
would take more than one year to lose one pound of weight. (Tr. 1848-52)

With regard to Dr. Charley’s tests, which are also referred to as
the “Truesdail Study”, Dr. Whedon commented—

That the Truesdale [8ic] study was set up in such a way that a comparison
of the action of the unit could only be made with a subject in the back-lying
position. In this situation the metabolic rate compared to basal, looking at Dr.
Charley’s report, was given as 107 in comparison with the basal metabolism
rate of 100. ‘

He states further, I believe, that this means that there was a seven per cent
increase in energy expenditure caused by the unit in this position.

I would merely submit without stating, without having checked the statistical
significance of this difference, that as far as biological significance, from the
point of view of achieving a real degree of weight loss, that this is a lesser
difference than was obtained by the Ellestad study. (Tr. 1354-55.)

He also said that there was nothing in the reports of the tests of
Dr. Ellestad and Dr. Charley that indicated to him that the device
was effective for causing weight loss.

DISCUSSION AND ADDITIONAL FINDINGS

It is believed that the questions to be decided here must be decided
on the basis of the evidence of the best qualified witnesses in the
absence of carefully controlled experimental evidence showing that
the opinions of highly qualified experts are erroneous. It is believed
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that the evidence offered in support of the charges of the complaint is
not successfully overcome by respondents’ evidence which consisted
of observations and opinions of practicing physicians, oxygen con-
sumption tests, muscle movement tests, and evidence of the effect of
respondents’ reducing plan on particular people.

Respondents contend that the issue is whether the device has any
value whatsoever, and that they have shown that the device has some
value, thereby resolving the issue raised by the pleadings in their
favor. In absolute terms respondents are correct, in the sense that the
use of the device increases the expenditure of energy above what
would be expended in a resting state, but it is found that the device
does not increase the expenditure of energy to a significant degree,
and it is found that the device is not effective, or of value, as a device
for reducing the weight or size of parts of the body or the entire
body; and it is further found that the device is not effective in firm-
ing or toning muscles of the body.

It is true that any object can be used to exercise the body and
even bodily movements without the use of any object can afford ef-
fective exercise, but the principle espoused by respondents is passive,
effortless exercise and it is believed that the evidence shows such so-
called exercise through the use of this device to be ineffective.

In 1958 and in 1960, respondents added certain attachments to their
device which could be purchased separately or with the device, or
could be earned by referring prospective customers to respondents’
saleswomen, These attachments added a resistive principle to the
effortless principle and werve similar to those which respondents had
previously used in their salons. To the extent that the resistance of
hands and feet involves the use of energy, the effectiveness of the
device with the attachments would be increased but the tests of the
use of the device with the resistive attachments, although increasing
energy expenditure considerably, still did not cause sufficient expendi-
ture of energy to establish that the device was effective for its claimed
purposes.

Tt is further found that the said representations were and are mis-
leading in material respects and constituted “false advertisements”
as that term is defined in the Federal Trade Commission Act. In
truth and in fact, the use of said device:

1. Will not reduce the body in any particular area or the over-all
body weight. Any reduction of weight that might result from the
use of respondents’ plan will be brought about by the reduction in
the caloric intake and not by use of the device,

2. Will neither tone nor firm sagging muscles.
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The dissemination by the respondents of the false advertisements,
as aforesaid, constituted unfair and deceptive acts and practices in
commerce, within the intent and meaning of the Federal Trade Com-
mission Act.

ORDER

It is ordered, That respondent Stauffer Laboratories, Inc., a cor-
poration, and its offices, and respondent Bernard H. Stauffer, indi-
vidually and as an officer of said corporation, and respondents’ agents,
representatives and employees, directly or through any corporate or
other device, in connection with the offering. for sale, sale, distribu-
tion gr rental of the device designated “Magic Couch” and “Posture-
Rest”, or any other device of substantially the same construction, de-
sign or operation, do forthwith cease and desist from:

1. Disseminating or causing to be disseminated by means of
the United States mails or by any means in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, any ad-
vertisement which represents, directly or by implication:

(a) That said device will cause a reduction in size or
weight of the human body or any particular area thereof;
or that the use of said device in conjunction with a diet will
MMSme or welght of the human bod

b) ’Ighgp_s_&ld\c_lggm_el used a_sg_parately or as part of a plgn
requiring a restricted diet, or or as part of ﬁ:ﬁﬁmﬁ'_’l—“ﬁf?hll
tone or firm human tissue, 1nclud1ngmscIe

9. Disseminating oF causing t6 be disseminated by any means
any advertisement for the purpose of inducing, or which is likely
to induce, directly or indirectly, the purchase of said device in
commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, which advertisement contains any representations

prohibited in Paragraphs 1(a) or 1(b) hereof.

OrinioN oF THE COMMISSION

FEBRUARY 7, 1964
By Axperson, Commissioner:

This matter is before the Commission upon the exceptions of the
respondents to the hearing examiner’s initial decision filed March 21,
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1963, the second initial decision filed herein.! The complaint charges
respondents with the dissemination of false and misleading adver-
tisements in connection with promoting the sale of a device desig-
nated as “Posture-Rest” and “Magic Couch” used with the “Stauffer
Home Plan.” It is alleged that contrary to advertising representa-
tions the device is of no value either in reducing the body in any
particular area or the over-all body weight and that it will neither
tone nor firm sagging muscles. The examiner, in the decision now
before us, found that the allegations in the complaint were sustained
by the evidence, and he entered an order to cease and desist against;
respondents.? :

The general contention of the respondents is to the effect that the
evidence is insufficient to sustain the findings and conclusions of
illegality. Respondents specifically challenge a number of findings
of the examiner, and they also object to the asserted failure of the
examiner to make rulings as to the credibility of the witnesses and
the probative value of expert testimony. Among the specific points
raised are these: (1) that the examiner erred in allegedly placing the
burden of proof on respondents, (2) that he erred in allegedly alter-
ing the complaint from a “no value” charge to a “does not increase
the expenditure of energy to a significant degree” charge, and
(3) that he erred in allegedly denying respondents a fair hearing
because of the events respecting one of respondents’ witnesses.

The respondents are Stauffer Laboratories, Inc., a New Mexico
corporation with principal offices located at 1919 Vineburn Avenue,
Los Angeles, California, and its president Bernard H. Stauffer. They
sell a device referred to as the “Posture-Rest” and “Magic Couch”
in conjunction with a “plan” for weight reduction and muscle firm-
ing and toning. The basic device, resembling a couch, is composed
of a motorized unit with an oscillating platform and two removable
couch extensions.®

1 The examiner filed a first initlal decision on June 27, 1962, Therein the respondents
were held to be in violatlon of law as charged and ordered by the examiner to cease and
desist the practices he found unlawful. Upon exceptions by the respondents to that
decision, the Commission ordered it vacated and set aslde because of insufficient findings
and remanded the proceeding to the examiner for preparation of a new initial decision
containing adequate findings.

3In granting the petition for review as to the second initial declsion, the Commission
advised the partles that in such review it would consider not only the briefs and argu-
ment as to such deciston but also the prior briefs and argument.

3 Respondents alsc have a device called the “Metabol-aid,” which admittedly is identi-
cal to the “Posture-Rest (Magie Couch)”, except that it operates at two speeds: one
identical to' the Posture-Rest and the other, one-half that speed. The Metabol-aild was
2 device offered to the medical profession. ’
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Respondents, in their advertisements, promise to benefit persons
afflicted with obesity and “sagging muscles.” The following are
typical advertising statements:

Get slim—stay‘ slim

insist on Stauffer
the only home plan backed
by 20 years of reducing success

The Stauffer principle has helped

more than § million women

remake their figures.

It's a complete figure-beautifying

plan of effortless exercise and calorie reduction.
Stauffer’s “Magic Couch”—The Posture-Rest
unit—provides controlled rhythmie motion.

Helps take off excess weight,
remove unwanted inches.
No starvation diets. No strenuous exercise.

Exercise comes first with Stauffer. But it’s
effortless exercise—without work or strain—on
Stauffer’s Magie Couch. This exercise does away
with inches * * * tones and firms hard-to-reach
problem areas * * * improves posture * * * even
reproportions. When you want to lose both inches
and pounds, exercise on the Magic Couch is combined
with sensible calorie reduction. This brings about
results you just can’t get from diet alone. And
every woman who reduces with Stauffer does it with
the help and encouragement of another woman * * *
a trained Stauffer counselor.

Greet Summer with a lovelier figure.

How you'll look in a swimsuit depends on

how you reduce. No longer need

heavy hips, thighs, legs and waistline “rolls”

embarrass you. Beautify your posture,

reproportion your figure into more

youthful looking, lovelier lines by trimming

away unwanted inches with the famous

Stauffer home reducing plan

of effortless exercise and calorie reduction * * * . LY
¢ * * The Magic Couch (Posture Rest) is the heart

of the Stauffer home reducing plan of effortless

exercise and calorie reduction * * * .

You lose unwanted pounds.

You lose inches where you need to—from hips, tummy, thighs.
You achieve a graceful, ifted posture.

Your skin fits smoothly—sagging tissue is firmed and

toned.

There i8 more to the Stauffer home plan than just
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reducing. Rather, it is a complete program of
scientific figure control. It not only takes off
excess weight, but also removes hard-to-lose inches
from ankles thighs, hips and tummy.

For a woman, it tones and firms sagging
muscles, beautifies posture for a lovelier
carriage, and gives her a more youthful-looking figure. v

The complaint as amended alleges that through the use of state-
ments such as those set out above respondents have represented,
directly and by implication, that its device used in connection with
a ‘“plan” which provides for a low calorie diet:

1. Is of value in reducing the body in particular areas such as hips,
thighs, legs, and the stomach, as well as the over-all body weight.

2. Will tone and firm sagging muscles.

One of respondents’ contentions is that the elements of the
“Stauffer Home Plan” were ignored.* It is claimed that evidence was
presented against the device alone, whereas respondents assertedly
advertise and sell their couch for use only as an “inextricable inte-
gral component” of their plan. While it is true that respondents
mention the “plan” in their advertising, the emphasis is mainly on
the device. The advertisements state or imply that the device itself
will provide or contribute to the claimed benefits. For instance, one
representation reads: “This exercise does away with inches * * *
tones and firms hard to reach problem areas * * *” The “This
exercise” is the exercise which the user is supposed to get from the
couch; hence, according to the representation, it is the couch itself
which does the reducing and toning, :

While the advertisements briefly refer to calorie reduction, the
general impression is that the couch provides most or all of the bene-
fits. Certain of the advertisements state that the couch adds some-
thing which the user can’t get by the diet alone, thus clearly plugging
the merits of the couch. An example is as follows: “When you want
to lose both inches and pounds, exercise on the Magic Couch is com-
bined with sensible calorie reduction. This brings about results you
just can’t get from diet alome * * * (Emphasis supplied.) The
significance of the device is stressed in other ways, such as by
referring to it as the “heart of the famous Stauffer Home Reducing
Plan” and by prominent illustrations. In addition, respondents’
advertisements mention “effortless exercise,” which plainly places
the emphasis on the device, and they make claims for reductions in
specific areas (e.g., “hard to lose inches from ankles, thighs, hips and

4 Respondents claim the essential elements of their plan are exercise, diet and motiv-
ation,
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tummy”), which suggest the exercising of these areas by the device.
When all these factors are considered, there is no doubt that respond-
ents, though selling a device in conjunction with a plan, are also
making claims for the effectiveness of the device independent of the
plan. See Damar Products, Inc., Docket No. 7769, 59 F.T.C. 1263,
December 6, 1961, affirmed, Damar Products v. United States, 309
F. 2d 823 (3d Cir. 1962).

The complaint is directed to the device alone, and so the evidence
principally concerns the device. The complaint states that respond-
ents represented that the device used in connection with a “plan”
providing for a low calorie diet would have the claimed benefits, and
that the device will not provide such benefits as represented either
in conjunction with the “plan” or without. That it is the device alone
which is challenged is unmistakably clear from the sentence “Any
reduction of weight that might result from the use of the respond-
ents’ ‘Plan’ will be brought about by the reduction in the calorie
intake and not by use of the device.”

Some comment 1s in order as to the nature of respondents’ “plan”
offered in its advertisements. The representations themselves state
that it is a “plan of effortless exercise and calorie reduction,” suggest-
ing two elements: exercise and diet. In respondents’ manual entitled
“A Lifetime Program for a Lifetime Problem,” it is explained that
the plan embodies four phases; proper posture, muscle relaxation,
weight reduction, and increased circulation. In all phases respond-
ents recommend use of the “Posture Rest” except for weight reduc-
tion, and as to that the literature states: “* * * It is suggested that
calorie intake be reduced below your usual consumption.” (Emphasis
supplied.) Certain other advertisements mention a “counselor” serv-
ice. Respondents insist that the plan includes “motivation,” but moti-
vation for what? To lose weight and tone muscles? An incentive to
achieve these objectives would be of little help unless the means are
effective. Here the complaint raises no question about the effective-
ness of diet; it is the effectiveness of the device alone which is dis-
puted. On the latter, motivation would be important only to the
extent that the device will perform as claimed, and this is the issue
we are to decide.

We fail to see merit in respondents’ urging that a “plan” is
involved. As stated above, the device was represented as being effec-
tive of itself, and the challenge is made to that claim. Moreover, the
“plan” is in reality nothing more than the device served with a little
garnish of advice and handholding.

Respondents object to certain findings of the examiner on the
ground that tests or studies presented by witnesses supporting the
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complaint were made with the device without the attachments.> They
claim that not one shred of evidence was introduced by complaint
counsel against the attachments and that since the complaint was
directed against respondents’ plan, which includes use of the attach-
ments, it should have been dismissed for failure to establish a prima
facie case. In all of the advertisements above referred to, the pictures
of the Posture-Rest device in no instance show any attachments,
nor are attachments otherwise mentioned. Respondents’ manual
entitled “A Lifetime Program for a Lifetime Problem” explains the
use of the device, using elaborate pictures and illustrations, but like-
wise makes no mention of any attachments. Not only that, but the
advertisements state that the exercise is “effortless.” The representa-
tions plainly were made for the device as it was pictured and
described in the advertising, not as to a device with attachments for
“resistive” exercising. It is well settled that the law is violated if
the first contact is secured by deception. Ewposition Press, Inc. v.
Federal Trade Commission, 295 F. 2d 869, 873 (2d Cir. 1961), and
cases cited therein. Moreover, the study conducted by Dr. Ellestad
for respondents (to be discussed in detail later) in which resistive
positions (e.g., pulling on stretch bar) were used fails to show the
claimed effectiveness of the device even with attachments. We there-
fore reject respondents’ contention for dismissal of the complaint on
the ground here considered.

EVIDENCE SUPPORTING THE COMPLAINT

Counsel in support of the complaint in their case-in-chief placed
in evidence the testimony of three medical witnesses, all experts in
their field. These were Dr. Charles S. Wise, professor of physical
medicine and rehabilitation at George Washington School of Medi- -
cine, and director of the Department of Physical Medicine and
Rehabilitation at the George Washington University Hospital;
Dr. Frederick J. Kottke, professor and head of Department of
Physical Medicine and Rehabilitation of University of Minnesota
Medical School; Dr. Arthur S. Abramson, professor and chairman
of the Department of Rehabilitation and Medicine at Albert Einstein
College of Medicine of Yeshiva University, and director and visiting
physician, physical medicine and rehabilitation, Bronx Municipal
Hospital Center, New York. All three are diplomates of and certi-
tied by the American Board of Physical Medicine and Rehabilitation
and Drs. Kottke and Abramson are members of the board itself. The
"5 The attachments referred to include the “stretch bar” and other extra parts which

apparently will provide a certain amount of resistance, thereby increasing the physical
effort of the user. :

224-069—70——42
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board consists of eleven members. It is the examining and qualifying
board for doctors of medicine who wish to specialize in physical
medicine and rehabilitation.

The examiner summarized the testimony of these witnesses as
follows:

These three eminently qualified physicians, two of whom had made tests of
respondents’ device as hereinbefore described, all testified that the device was
of no value in reducing weight or toning or firming muscles either alone or in
conjunction with a diet or anything else.

The opinions of these authorities were based not only upon their
general knowledge and experience but upon their familiarity with
the device through observation.

Dr. Wise testified that in his opinion the use of the Magic Couch
would have no effect on the reduction of weight or change in dimen-
sions of the individual, used alone or as part of any plan that he
could conceive of, and that it would not have any effect on the toning
or firming of normal muscles. He said that he based his conclusion
on his experience and knowledge of the effectiveness of massage,
the physiological effects of mechanical massage, his knowledge and
experience in the management of patients with obesity, his knowl-
edge and experience dealing with muscle physiology, muscle tone,
muscle weakness and strength, the sum of his clinical experience,
together with his observations of the use of the device in question,
as well as other mechanical devices.

On cross-examination, Dr. Wise was asked about the circumstances
under which he had observed the device in operation, and it was
then that he described his study of the use of the device by a number
of obese George Washington University Hospital employees over a
ten-week period.

Respondents refer to these observations as a “test” of their devices
and then proceed to challenge the opinion as based on such “test,”
which they assert was improperly conducted. Their premise is faulty,
however, because Dr. Wise’s observation did not constitute a test in
the strict sense of the word but simply a means by which he could
see the device in operation. He testified that he wanted to “* * * at
least observe this specific couch in operation before I would commit
myself definitely * * *.” The fact that he did observe the device
in actual use, if anything, strengthens his testimony concerning the
lack of efficacy of the couch. Moreover, his opinion was based upon
his whole knowledge and experience, not simply his observations of
the device.

Dr. Abramson, a specialist in the field of physical medicine and
rehabilitation, testified that the people seen by physicians in his field
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have suffered “loss of energy reserves due to paralysis, loss of limb
and so on,” and that the weight carried by these people is of interest
hecause it takes up the energy reserves. He testified in part:
“* * * These are examples of the kind of concern we have with
overweight as far as our patients are concerned, and the things I
am mostly concerned with is to make my patients very lean, if I
possibly can, even underweight.” Accordingly, it is clear that
Dr. Abramson is directly concerned with and treats obesity in his
patients.

As to the Magic Couch, Dr. Abramson testified that it is wholly
ineffective either to reduce weight or to firm or tone sagging muscles.
He further testified that diet or exercise or anything else that he
could think of would not add anything to the effectiveness of the
couch,

The third expert witness complaint counsel put on the stand as
part of their case-in-chief was Dr. Kottke. This witness, a specialist
in physical medicine and rehabilitation, stated that in his field
doctors are concerned with developing muscles which are weak and
with maintaining optimal body metabolism and body size. The field,
he testified, is definitely concerned with overweight persons. Dr
Kottke conducted a clinical study of the Metabol-aid, a device iden-
tical to the Posture-Rest except for an additional speed. He testified
that in his opinion the device is ineffective in influencing change in
weight regardless of what plan it is combined with and that it is
ineffective in increasing strength or tone of muscle. The study which
Dr. Kottke conducted involved the use of a metabolism machine to
determine oxygen consumption. His opinion as to the ineffectiveness
of respondents’ device was based not only upon his study with this
device but upon other studies he made in this same field.

Respondents challenge the qualifications of these three witnesses,
referring to them somewhat slightingly as “article-writing professors
who teach rehabilitation of crippled people, not about overweight
persons.” In making their point, they describe their own witnesses
as “experienced practicing physicians who treat ordinary overweight
people.” These complaint witnesses all have had extensive education,
training and experience in the field of physical medicine, which
includes the problems of overweight and muscular development.
The suggestion that they are somehow less qualified because they
may not treat the so-called ordinary overweight people is poorly
made. They are ranking specialists in their field and highly qualified
to speak authoritatively on medical questions here raised. Excessive
body weight, it is clear, may be an even greater hazard and harder
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to remove from a crippled person than from one of the so-called
“ordinary overweight people.”

Respondents challenge the competency of the testimony of Dr.
Abramson on the ground that he only briefly viewed the device in
operation. There is no merit in this contention. A medical witness is
qualified to give an opinion as to the effectiveness of a product even
though he has had no clinical experience with it. The objection, if
valid, goes to the weight but not to the competence of the testimony.
Koch v. Federal Trade Commission, 206 F. 2d 811, 815 (6th Cir.
1958), and cases cited therein. Moreover, it has been held that opinion
evidence based on general medical and pharmacological knowledge
constitutes substantial evidence. Erickson Hair and Scalp Specialists
v. Federal Trade Commission, 272 F. 2d 818, 321 (7th Cir. 1959),
cert. denied, 362 U.S. 940. Here Dr. Abramson’s opinion testimony
was based not only upon general knowledge but upon actual, although
limited, experience in observing the use of the device.

Dr. Kottke is described by respondents as “acting on bitter ven-
geance” against respondents because they refused to pay him a
$12,000 fee he allegedly demanded for testing their device. This
assertion is completely unsupported by evidence. Moreover, the rec-
ord shows that Dr. Kottke was approached by Commission per-
sonnel on the matter of testifying in this proceeding, not the other
way around. Thus, there is not the slightest suggestion that Dr.
Kottke was acting out of spite in this matter. We re]ect as baseless
this contention made against Dr. Kottlke.

Respondents’ Evidence

Respondents introduced the testimony of a number of medical
witnesses and other witnesses in their defense. The most important
of these were the following: Dr. Horace A. Anderson, practicing
physician in private practice in Tacoma, Washington, and a special-
ist in internal medicine; Dr. George G. R. Kunz, general practitioner
in Tacoma, Washington; Dr. John E. Potts, general practitioner in
Walla Walla, Washington; Dr. Harry H. Wilson, a doctor of medi-
cine and associated since retirement from private practice in 1958
with Stauffer Laboratories as a consultant; Dr. Marvin H. Ellestad,
chief of staff of Harvard General Hospital in Torrance, California;
Philip I. Charley, a Ph. D. in biochemistry and nutrition, and
vice president of Truesdail Laboratories, Inc., a testing laboratory
in Los Angeles, California; and Dr. Irving Rehman, a Ph. D. and
associate professor of anatomy, University of Southern California
School of Medicine.
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Dr. Anderson testified that the Stauffer unit reduces both inches
and total body weight and that it will improve the tone of sagging
muscles. He appeared to be basing his opinion largely upon his stated
success in reducing his own patients’ weight with the device. He
claimed that among his patients there were some whom he had tried
to get to diet and they did not lose weight. Thereafter, he freed
these patients from their diet and, according to his testimony, using
the Stauffer unit they then lost weight. At one point he testified:
A. So then when I freed them from it [the diet], they began to lose weight,
and they were using the unit. That is the conclusion—the only conclusion that
you could draw from it. When you take a person off a thousand calorie diet,
he starts using the machine as his adjunct to treatment and loses weight.
He certainly isn’t going to eat a thousand calories if he wasn‘t doing it before.
Here Dr. Anderson was talking about patients who had been previ-
ousiy put on a one thousand calorie diet, but who, he was convinced,
did not follow such a diet. His testimony indicates that he was satis-
fied that after being put on the machine the patients did not diet,
but this does not necessarily follow in the circumstances. After all,
these patients had invested a great deal of capital in the unit, and
with that in mind, it is possible that the user might very well follow
a diet to justify the investment of approximately $300. Dr. Anderson
was only guessing when he testified that the unit alone was respon-
sible for the reduction in weight, since he did not know for a fact
that his patients were not dieting. A thorough reading of Dr. Ander-
son’s testimony shovws that he was most inexacting about his record-
keeping as to his study of the patients using the device. He made no
real attempt at a clinical study. He admitted in his testimony that
prior to such observations he had had little faith in the device. Thus,
he must have become convinced of its claimed merits as a result of
his observations which plainly were highly unscientific. In the cir-
cumstances, Dr. Anderson’s opinion is not persuasive.

Dr. Kunz is a general practitioner respondents introduced to tes-
tify as to the merits of their device. He stated that the Stauffer Home
Plan unit would be effective in reducing weight and in muscle toning
and firming. He believed the unit to be a form of passive exercise
which would reduce specific areas, as well as total body weight. His
opinion was based on his experience, training, and upon his observa-
tions of patients using the device. The patients for whom Dr. Kunz
prescribed the use of the machine were apparently also put on a diet;
hence, it is not clear what grounds he had for his opinion that the
device alone and separate from the diet would be effective. Dr. Kunz
had made no clinical studies of any kind with respect to respondents’
device. He had no special training in the field of physical medicine.
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He had had no teachmg appointments and had done no writing.
Welghmg his opinion in the light of the whole record, we concmde
that it is of little probative value.

Dr. Potts, another general practitioner, testified as to a study he
had made of the effectlvene ss of the Stauffer device in weight and
inch loss. Eleven of his patients were studied over a ﬁve—week period
and records were kept as to the effects of the unit’s use. The patients,
following a diet prescribed by Dr. Potts, were sent to the Stauffer
office to use the device. The measurements as to weight and inches
lost were made at the Stauffer office and the records were also kept
there. In view of such showing, the hearing examiner concluded that
there was doubt as to Dr. Potts s knowledge of the correctness of the
results of his study, and we agree. Moreover, there is little if any-
thing to indicate that the unit alone was responsible for the weight
and inch losses claimed, since the patients were all following a diet.

Another witness presented by respondents was Dr. Irving Rehman.
He had prepared X-ray pictures which the examiner concluded dem-
onstrated a movement of muscle in connection with the use of re-
spondents’ device. It was not shown, however, whether this move-
ment effected weight reduction or muscle tone.

Expert witnesses called by the respondents included Drs. Ellestad
and Charley, who conducted oxygen consumption tests. Respondents
place great store on the results of these tests, particularly that con-
ducted by Dr. Ellestad. The latter, in testing the respondents’ device
and using six positions, both active and passive, arrived at an aver-
age of 11.9 percent increase in oxygen consumption over a basal con-
dition.® He testified that he considered such a percentage “just barely
significant”. He also testified that he considered the increase he
found in caloric consumption to be significant, but he did not testify
that any significant weight loss would result.

Dr. G. Donald Whedon, Chief, Metabolic Disease Branch, National
Institute of Arthritis and Metabolic Diseases, National Institutes of
Health, Bethesda, Maryland, was called as a rebuttal witness by
counsel supporting the complaint to express his views as to the evi-
dence given by Drs. Ellestad and Charley. Dr. Whedon, in response
to a question as to whether figures given by respondents’ witnesses
would mean that the Stauffer unit causes a loss of weight, testified
as follows:

If one were to accept these changes as statistically significant, which I do
not, but if one were to accept them, the increase in energy expenditure would

amount to such a small amount in the realm of—for example, requiring more
than a year to lose ome pound in weight—assuming the dietary intake was

¢Basal {8 a situation in which the snbject is resting quletly in bed, not having con-
sumed any food or drink for the preceding 10 to 14 hours.
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kept constant, as to be of no real significance for the furtherance of weight loss
in an obese person.

Another witness presented by respondents was Dr. Harry H. Wil-
son, a medical doctor and a full-time consultant for respondents since
1958. Dr. Wilson’s testimony is so equivocal as to be of little use in
attempting to evaluate the effectiveness of respondents’ device. When
asked about his opinion as to whether the Posture-Rest alone, with-
out caloric reduction, would cause weight loss, he answered that it
could, providing various factors are completely favorable to the end
result. Asked to state the factors, he answered:

A. The nutritional intake would have to be so nearly equilibrium, as far as

weight and gain of the user was concerned, that a small increase, a very
slight increase in caloric consumption might tend toward the loss of weight.
(Emphasis supplied.)
Dr. Wilson further testified as to the effect of the Posture-Rest unit
when used by an obese person and he emphasized the psychological
effect more than the physiological. In fact, his statement as to the
physiological effect seemed to include the psychological. He stated at
one point as follows:

¥ * * Physiologically I think that the postural improving factors such as
the stretching of non-elastic tissues, which tend to immobilize joints, and prob-
ably the stretching of spastic muscles, which may be helping immobilize joints
in a bad posture, gives, may give to the average person a sense of relaxation
and freedom of movement, and increased sense of well being, which encourages
them to keep on the improvement program.

Note here that Dr. Wilson has used terms such as “which tend to im-
mobilize,” “may be helping,” “may give to the average person.”

His over-all testimony appears to be that, while the device might
result in some muscle stretching, the primary effect was in the moti-
vation given to the user.

Respondents produced evidence of electromyograph tests for the
purpose of proving that their device will contract muscles. The ex-
aminer, on the basis of other evidence (¢.c., X-ray pictures intro-
duced through Dr. Rehman) found that respondents’ device would
contract muscles, and he concluded that it would be unnecessary in
the circumstances for him to make a finding as to respondents’ electro-
myograph evidence. The examiner also mentioned the testimony of
complaint counsel’s rebuttal witnesses, Dr. Joseph Goodgold and Dr.
Alberta A. Marinacci, who testified to the effect that the electromyo-
graph cannot be used to determine the amount or extent of muscle
movement. We concur in the examiner’s decision not to glve any
weight to the electromyograph evidence. »

Finally, in presenting their case, respondents introduced user-type
evidence, including the testimony of twelve satisfied users of the
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device. These witnesses claimed to have lost varying amounts in
weight and inches. Satisfied-user testimony is of limited value
because of the lack of scientific controls to determine the accuracy
or truth of the claims. We do not believe the user evidence sufliciently
persuasive to show that the device has any effectiveness especially
in the face of the contrary testimony of qualified medical experts.
Further user-type evidence introduced by respondents relates to a
national contest which they conducted called the “10 Happiest
Women.” In this contest the women participating submitted to
respondents data showing their body measurements and weights
before and after using the Stauffer Home Reducing Plan as well as
pictures and a statement on why they were happier using the plan.
The winners, those showing the greatest losses, were awarded a trip
to Paris and London. There is a showing that these contestants lost
weight, but, as with other user evidence, this is no proof that the
device was responsible for the results. We concur in the examiner’s
ruling that this evidence is not competent to prove the effectiveness
of respondents’ unit.

Conclusion as to Evidence

The examiner ultimately found that respondents’ device does not
increase the expenditure of energy to a significant degree, that it is
not effective or of value for reducing the weight or size of parts of
the body or the whole body, and that it is not effective in firming or
toning useless muscles of the body. We concur fully in this finding.

While there is some disagreement among the expert witnesses
called to testify in this proceeding as to the efficacy of respondents’
device, this is not a case of stark conflict among equally well qualified
experts. The examiner has decided the matter, as we understand it,
essentially on the basis of the witnesses he determined to be the best
qualified.” Complaint counsel’s witnesses are very highly qualified

71t has been held that the trier of the fact may In cases of conflict of expert testl-
mony rely on the greater experlence of one expert over another, Northern Feather Works,
Inc. v. Federal Trade Commission, 234 F. 2d 335 (3d Cir. 1956). Moreover, a conflict of
medical opinion concerning the effectiveness of a product presents a question of fact to
be declded by the Commisslon. Erickson Hair and Scalp Specialists v. Federal Trade
Commdssion, 272 F. 2d 318, 321 (7th Cir. 1959) ; Carter Products, Inc. v. Federel T'rade
Commission, 268 F. 2d 461, 492 (9th Cir. 1959), cert. denied, 361 U.S. 884. In Ward
Laboratories, Inc. v. Federal Trade Commission, 276 F. 2d 952, 954 (2d Cir. 1960), cert.
denied, 364 U.S. 827, the court, In reference to an argument that the findings were
arbitrary and capriclous and based on a conglomeration of disputed theory and medical
-disagreement, remarked :
«ws » ¢ It i3 indeed a rare case where medical experts are called which does not involve
disagreement. Here, however, the examiner is supported by clear and convinelng testi-
mony from well qualified witnesses. His decision and findings are the antithesis of
‘arbltrary and capricious.’”
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and each has expressed the opinion that respondents’ device lacks
the claimed efficacy. This is a strong showing, indeed, in support of
the charges. Looking at the evidence adduced by respondents we note
that it includes the testimony of physicians who expressed the opin-
lon that respondents’ device would give the benefits represented.
This testimony, however, as we have indicated above, is lacking in
persuasiveness since the witnesses generally had no sound basis for
their views. Moreover, we do not believe that they are as well quali-
fied by reason of training and experience in the field involved as are -
complaint counsel’s witnesses. In considering the whole record, there-
fore, we are convinced and we hold that the charges in the complaint
are supported by reliable, probative and substantial evidence.

Additional Contentions

The respondents claim that the examiner, in stating that the evi-
dence offered in support of the charges of the complaint is not
successfully overcome by respondents’ evidence, improperly places
on them the burden of proof in the proceeding, but that is not true.
As we construe it, the examiner here means only that in evaluating
all of the evidence, including that contrary to the allegations of the
complaint, he believes the charges to be sustained. To put it another
way, he concluded that the prima facie case had been made out and
that it was not rebutted or explained away by the evidence intro-
duced by respondents in their defense. This is not a shifting of the
burden of proof. Complaint counsel had the full burden to prove the
charges of the complaint and they sustained that burden. Cf. Koch v.
Federal Trade Commission, 206 F. 2d 311, 819 (6th Cir. 1953);
Carter Products, Inc. v. Federal Trade Commission, 268 F. 2d 461,
487 (9th Cir. 1959), cert. denied, 361 U.S. 884.

Respondents further assert that the examiner has made no findings
as to the credibility or probative value of the testimony of the vari-
ous witnesses. This likewise is not true. In spite of the fact that the
examiner might have articulated his appraisal of the witnesses in
more detail, we believe his findings are sufficient. When he uses the
expression “best qualified witnesses,” he means, it seems to us, that
he made an evaluation which included a judgment of the credibility
of the witnesses as well as other probative factors. This is shown by
the fact that in mentioning the witnesses individually in the initial
decision, the examiner points out those circumstances which bear on
the probative value of their testimony. For example, he emphasizes
that Dr. Rehman was an expert in X-ray pictures but not in the
interpretation of them, and so he made his finding on that evidence
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accordingly. To give another example, the examiner considered the
circumstance that Dr. Anderson had had financial interest in respond-
ents’ device as a result of a distributorship connection in Canada,
but concludes, as we understand it, that this factor did not influence
his testimony. As a further instance, the examiner considered
Dr. Potts’ testimony in the light of the circumstances in which his
tests were made, 4.e., the keeping of the records by the Stauffer
people, and determined that this put doubt on the evidence.

Respondents charge that they were denied a fair hearing because
complaint counsel and the examiner conducted what they term a
“three-ring circus” in destroying a defense witness. Two of respond-
ents’ witnesses, Mr. Robert W. Kay and Mr. John W. . Gregory, who
testified as to the so-called electromyograph evidence, represented
that they had educational degrees which they did not in fact have.
This was developed on the record by complaint counsel subsequent to
the testimony of such witnesses for the respondents. Respondents
seem to be charging in part that complaint counsel introduced more
evidence than was necessary to show that these witnesses, and in par-
ticular Mr. Gregory had lied. They further claim that the whole case
is tainted by the attention given to that issue. Their brief states:

While it is conceded that Staff Counsel and the Hearing Examiner enjoyed
this prodigious pilloring of a helpless and hopeless and mistaken man, it is
submitted that this tactic so diverted the attention of the Hearing Examiner
from the real issues in the case and so perverted the purpose of the hearing
as to deny Respondent a fair bearing on the issues—the real issues—in this
case,

We have reviewed the record to discover any possible levity of the
type which respondents suggest but none is revealed by the written
words. As to the amount of evidence put in on the subject, there is
no showing that complaint counsel exceeded reasonable bounds. Re-
spondents continued to rest their defense in part upon the electro-
myograph evidence, and complaint counsel could justifiably have de-
cided that effective rebuttal required the effort they made.

There is nothing at all in the record which could possibly be con-
strued as showing that the examiner was unduly influenced in his de-
cision by the revelations bearing on the trustworthiness and reliabil-
ity of witnesses Kay and Gregory. While he made no finding on the
electromyograph evidence received through these witnesses, signifi-
cantly, he gave as his reasons therefor factors other than the lack
~ of reliability of the witnesses. The Commission, in any event, has
the ultimate responsibility of making the findings of fact and the
decision in this matter. Of. Universal Camera Corp. v. National
Labor Relations Board, 340 U.S. 474 (1951). As stated above, we
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hold that the charges of the complaint are sustained by reliable, pro-
bative and substantial evidence. Extensive hearings have been held
and respondents have been given full opportunity to defend against
the charges. Their apparent assertion of bias on the part of the hear-
ing examiner changing the course of the hearing has no record sub-
stantiation. We conclude that respondents have not been denied a
fair hearing.

A further contention of the respondents is that the examiner erred
in allegedly altering the complaint from the “no value” charge to
a charge that the device “does not increase the expenditure of energy
to a significant degree.” We do not agree that the examiner has
changed the charge. The allegations of the complaint have to do
with the effectiveness of respondents’ device in reducing weight and
In firming sagging muscles. A showing of the mere expenditure of
energy is not crucial because energy can be expended, such as is the
case in every physical activity, without necessarily reducing weight
or firming sagging muscles. The charge of no value has to do with
the question of weight reduction and of firming muscles and since
the record shows that the device has no value in this connection, the
allegations have been sustained in spite of the fact that there may be
some expenditure of energy. Moreover, the examiner found, even as
to the slight expenditure of energy, that it was not significant. Ac-
cordingly, we deny respondents’ exception to this part of the initial
decision, R

Respondents’ additional exception, the final one in our considera-
tion, is the assertion that the hearing examiner did not apply the
statutory standard which assertedly requires the measurement of re-
sults under customary conditions of ordinary recommended use. Ref-
erence is made to 15 U.S.C. § 55(a). This section provides that in
determining whether an advertisement is misleading in a material
respect, and therefore a false advertisement, there shall be taken into
account, among other things, the extent to which the advertisement
fails to reveal facts material in the light of such representations or
material with respect to consequences which may result from the use
of the commodity to which the advertisement relates under the con-
ditions prescribed in said advertisement, or under such conditions
as are customary or usual. It is obvious that the reference to condi-
tions as are customary or usual is a consideration in determining
whether the advertisement is false for failing to reveal material facts.
This does not provide a standard for evaluating advertising other-
wise, and it has nothing to do with the instant case, which charges
affirmative misrepresentation. Additionally, the Section cited does
not provide a criterion for the evaluation of testimony, as respond-
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ents seem to suggest. Aside from that, however, it is clear that the
experts testifying for the complaint were familiar with respondents’
instructions for use of the device and that their testimony was based
upon results to be obtained under conditions of normal recommended
use. This exception is therefore rejected.

‘Manifestly for respondents, this is no couch of roses. Their appeal
is denied, and the initial decision will be adopted as the decision of
the Commission. An appropriate order will be entered.

Commissioner Reilly did not participate for the reason that he
did not hear oral argument.

FinaL Orper

This matter having come on to be heard upon the exceptions of
the respondents to the hearing examiner’s initial decision filed March
21, 1963, and upon briefs and oral argument in support thereof and.
in opposition thereto; and

The Commission, for the reasons stated in the accompanying
opinion, having denied respondents’ exceptions and appeal and hav-
ing directed that the said initial decision be adopted as the decision
of the Commission:

It is ordered, That the hearing examiner’s initial decision filed
March 21, 1968, as supplemented and explained by the Commission’s
opinion, be, and it hereby is, adopted as the decision of the Com-
mission.

It is further ordered, That the respondents shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Commissioner Reilly not participating for the reason that he did
not hear oral argument.

Ix THE MATTER OF
STATE PAINT MANUFACTURING COMPANY ET AL.

v ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMDMISSION ACT
Docket 8367. Complaint, Apr. 20, 1961—Decision, Feb. 7, 196}

Order requiring Tampa, Fla., paint manufacturers to cease representing falsely
in newspaper advertising that a stated price was the usual retail or fac-
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tory price for paint and that a purchaser would receive a “FREE GALLON
WITH EVERY GALLON PURCHASE” when the advertised price was
the regular selling price for two cans; and to cease printing the words
“Factory Guarantee” on labels attached to their paint products when the
guarantee was limited by undisclosed conditions.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
‘I'rade Commission, having reason to believe that State Paint Manu-
facturing Company, a corporation, and Nick G. Palermo, Nick O.
Palermo, and Mario P. Charbonier, individually and as officers of
said corporation, hereinafter referred to as respondents, have vio-
lated the provisions of said Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges as follows:

Psracrara 1. Respondent State Paint Manufacturing Company
is a corporation organized, existing and doing business under and
by virtue of the laws of the State of Florida, with its principal place
of business located at 4610 West Buffalo Street, Tampa, Florida.

Individual respondents Nick G. Palermo, Nick O. Palermo and
Mario Charbonier are officers of said corporation. They formulate,
direct and control the policies of the corporate respondent including
the acts and practices set forth hereinafter. Their address is the same
as that of the corporate respondent.

Psr. 2. Respondents are now, and for some time last past have
been, engaged in the business of manufacturing, selling and distrib-
uting paint and related products to the public, under the label or
trade name of “State Paints,” through various retail outlets and
franchise dealers located in the various States of the United States.

Paz. 3. In the course and conduct of the business, respondents cause,
and have caused, their paint products to be transported from their
place of business in Florida to State Paint Storesand franchise dealers
located in various other states of the United States, where said prod-
ucts are sold at retail. Said respondents, thereby maintain, and at all
times mentioned herein have maintained, a substantial course of trade
in said paint products in commerce, as “commerce” is defined in the
Federal Trade Commission Act.

Pir. 4. Respondents advertise, and have caused to be advertised,
their paints in various newspapers of general circulation. Among
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and typical, but not all inclusive, of the statements contained in such
advertisements are the following: :

Whatever paint needs you may have, visit

one of your nearby State Paint Stores, and be
assured that you will be using the finest
quality paint manufactured at the lowest price.
Sold at direct factory prices.

Share in State Paint’s million dollar bonus.
Every 2nd gallon free!

Gallon with every gallon purchased
Buy 1—Get 2 Buy 2—Get 4
Buy 5—Get 10 No limit—Any paint

Free! With every gallon purchased a gallon free

Black Label Super Wall Latex
Outside White $6.98 gal. $2.25 qt.
$5.98 Every 2nd can free
Every 2nd can free
Interior Latex Alkyd Flat
$5.98 gal, $2.00 qgt. $5.98 gal. $2.00 qt.
Every 2nd can free Every 2nd can free

The facts are there * * *

60 million Scotchmen can't be wrong!

50,000 gallons of fine paint free

Every 2nd can free

Save up to $9.00 on every 2 gallons of fine quality paint.
Participate in the world’s most famous paint offer.
Free gallon with every gallon purchase.

No limit. Any paint.

Par. 5. Through the use of said advertisements, and others simi-
lar thereto not specifically set out herein, respondents have repre-
sented, and do represent, directly or by implication, that the usual
and customary retail price of each can of State Paint is the price
designated in the advertisements; that this advertised price is a
factory price; that the purchase of one can of State Paint together
with the gift of a “free” second can will result in savings of up to $9
to the retail purchasers, and that if one can of State Paint is pur-
chased at the advertised price, a second can will be given ‘“free”,
that is, as a gift or gratuity without cost to the retail purchaser.

Par. 6. The aforesaid advertisements referred to in Paragraph
Four are false, misleading and deceptive. In truth and in fact, the
usual and customary retail price of each can of State Paint was not,
and is not now, the price designated in the advertisement but was,
and is now, substantially less than such price. The advertised prices
were not, and are not now, the prices charged by the factory for said
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paint but were, and are now, substantially in excess thereof. Savings
of up to $9 will not result to purchasers of one can of State Paint
together with a free can. The second can of paint was not, and is
not now, given without cost to the retail purchaser, as the purchaser
paid the advertised price which was and is now the regular selling
price for two cans of State Paint.

Par. 7. Respondents have caused to be printed upon labels
attached to certain of their paint products the words “Factory
Guarantee” thereby representing that said paint is fully and uncon-
ditionally guaranteed. In truth and in fact there are conditions
connected with the said guarantee which are not set forth.

Par. 8. In the conduct of their business, at all times mentioned
herein, respondents have been, and are now, in substantial competi-
tion, in commerce, with corporations, individuals and firms engaged
in the sale of paint and related products of the same general kind
and nature as that sold by respondents,

Par. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the mistaken belief that said statements and
representations were, and are, true and into the purchase of sub-
stantial quantities of respondents’ products by reason of said erro-
neous and mistaken belief. As a consequence thereof, substantial trade
in commerce has been, and is being, unfairly diverted to respondents
from their competitors, and substantial injury has thereby been, and
is being, done to competition in commerce.

Par. 10. The aforesaid acts and practices of respondents, as
herein alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now
constitute, unfair and deceptive acts and practices and unfair methods
of competition in commerce within the intent and meanlng of the
Federal Trade Commission Act.

Mr. Garland 8. Ferguson supporting the complaint.

Mr. George W. Ericksen and Mr. William Terrell Hodges, of
MacFarlane, Ferguson, Allison & Kelly, of Tampa, Fla., for respond-
ents,

Intrian DrcistoNn BY JouN B. PoinpeExTerR, HEARING EXAMINER

On April 20, 1961, the Federal Trade Commission issued a com-
plaint in this proceeding charging State Paint Manufacturing Com-
pany, a corporation, and Nick G. Palermo, Nick O. Palermo and
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Mario P. Charbonier, individually and as officers of said corporation,
hereinafter called respondents, with false advertising, in violation of
Section 5 of the Federal Trade Commission Act. The complaint is
directed largely to respondents’ use of the word “free” in the ad-
vertising and sale of household paint and representing that the paint
was sold at “factory” prices when, the complaint alleges, such is not
the fact.

The respondents filed an answer to the complaint, admitting some
and denying other allegations therein. A hearing has been held at
which documentary and oral evidence was received in support of and
in opposition to the allegations of the complaint. Proposed findings
of fact, the conclusions of law, order, and briefs thereon have been
filed by respective counsel. The proceeding is now before the hearing
examiner for initial decision. All proposed findings and conclusions
not specifically found or concluded herein are rejected. Upon con-
sideration of the entire record, the hearing examiner makes the fol-
lowing findings of fact and conclusions of law, and issues the follow-
ing order: k

FINDINGS OF FACT

1. The respondent State Paint Manufacturing Company is a corp-
oration organized and doing busines under the laws of the State of
Florida with its principal place of business located at 4610 West Buf-
falo Street, Tampa, Florida. The individual respondent Nick O.
Palermo is president, the individual respondent Mario P. Charbonier
is secretary-treasurer, and one Ralph Poe is vice president of the
corporate respondent. The individual respondent Nick O. Palermo
and Mario P. Charbonier formulate and direct the policies, acts and
practices of the corporate respondent. The address of the above-
named individual respondents is the same as that of the corporate
respondent.

2. The individual respondent Nick G. Palermo is the father of
Nick O. Palermo, president of the corporate respondent. Nick G.
Palermo is a director and consultant to the corporate respondent as
an honorarium. He has no voice in the management or formulation
of the practices and policies of the corporate respondent.

3. The corporate respondent State Paint Manufacturing Company
manufactures its paints at its factory located in Tampa. The corp-
orate respondent does not sell paint direct from its factory to the
general public. It sells the paints which it manufactures under the
trade name “State Paints” through approximately 7 or 8 company
owned and operated retail stores and approximately 130-135 fran-



STATE - PAINT MANUFACTURING CO. ET AL, 665
660 Initial Decision

chise retail dealers located in Florida, Georgia, Alabama, Texas,
Louisiana and Tennessee. The individual respondent Nick O. Pa-
lermo, president of the corporate respondent, was formerly an em-
ployee of the Mary Carter Paint Company, Tampa, Florida. While
so employed, he decided to form a similar paint company and go into
business for himself. So, in 1955, in partnership with his brother-in-
law, the individual respondent Mario P. Charbonier, and his father,
the individual respondent, Nick G. Palermo, they began the manu-
facture and sale of household paint. Mr. Nick O. Palermo adopted
the advertising and sales technique used successfully by his former
employer Mary Carter Paint Company of “Buy One Can, Every
Second Can Free.” The business was incorporated in March 1956,
under the name State Paint Manufacturing Company. Initially,
paint sales were confined to the State of Florida. As sales of paint
increased, the corporate respondent was financially enabled to en-
large and extend its sales area into the five additional States men-
tioned above.

4. In the conduct of its business, the corporate respondent ships
and transports its paint products in its owned and operated trucks
from its factory in Tampa, Florida, to its retail paint stores and
franchise retail dealers located in Florida, Georgia, Alabama,
Texas, Louisiana and Tennessee, where said paints are sold at retail.
The corporate respondent maintains a substantial course of trade in
said paints in commerce as “commerce” is defined in the Federal Trade
Commission Act.

5. Since the company’s inception in 1955, the general format of its
advertising has been the use of the phrase or a similar one: “FREE
CAN With Every Can Purchased, Quart or Gallon, any Paint, no
Limit.” For the purpose of inducing the purchase of its paints,
respondent advertises and has advertised said paints in newspapers
of general circulation, on radio, and television stations, and on labels
attached to its cans or paint containers. Some of the statements and
representations contained in said advertisements are the following:

Whatever paint needs you may have, visit

one of your nearby State Paint Stores, and be
assured that you will be uging the finest

quality paint manufactured at the lowest price.
Sold at direct factory prices.

Share in State Paint’s million dollar bonus.
Every 2nd gallon free!

Gallon with every gallon purchased

Buy 1-—Get 2 Buy 2—Get 4

Buy 5—Get 10 No limit—Any paint

2240 —T 122
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FREE! WITH EVERY GALLON PURCHASED A GALLON FREE

Black Label Super Wall Latex
Outside White $6.98 gal. $2.25 qt.
$5.98 Every 2nd can free
Every 2nd can free
Interior Latex Alkyd Flat
$5.98 gal. $2.00 qt. $5.98 gal. $2.00 qt.
Every 2nd can free Every 2nd can free

Save up to $9.00 on every 2 gallons of fine quality paint.
Participate in the world’s most famous paint offer.
Free gallon with every gallon purchase.

No limit. Any paint.

6. In sales of paint from the corporate respondent to its fran-
chise retail dealers, it allows a 25% discount from the advertised
price. CA-17 and CX-18 are examples of two invoices from the
corporate respondent to franchise dealers representing sales of paint.
For example, if a franchise dealer orders eight gallons of paint,
State ships him sixteen gallons, but bills him for only eight gallons,
less a discount of 25% from the advertised price. The extra eight
gallons are shipped so that the dealer can pass on a “free” gallon
to each purchaser of one gallon. Company owned and operated
stores receive no discount and are shipped on the same basis as a
franchise dealer. If State ships its store 100 gallons of paint, State
bills the store for 50 gallons, allowing the store 50 gallons to pass
on to the purchaser of each gallon. Insofar as the manufacturing cost
to State is concerned, there is no difference in cost between the first
gallon of paint being sold and the “free” gallon of paint given away.
It is the same paint. The dollar gross sales of paint by State for
the year 1958 were $395,241.61 on a volume of 143,724 gallons; for
1959, $704,649.46 on 256,236 gallons; for 1960, $848,537.55 on 308,559
gallons; and for 1961, $1,069,547.94 on a total of 388,926 gallons.

7. Corporate respondent’s advertising clearly states that the second
can of paint will be given away “free” on the condition that the cus-
tomer buys the first can. It is also clear that, from the inception of
State Manufacturing Company in 1955, as a partnership, its incorp-
oration in 1956, and continuing to the present time, it has always
used the sales and advertising technique of giving one can of paint
“free” with the purchase of one can of paint. The advertising com-
plained about is, for all practical purposes, identical with that in-
volved in Mary Carter Paint Co., et al, Docket No. 8290, issued by
the Commission on June 28, 1962 [60 F.T.C. 1827]. In that case the
Commission held, among other things, that, since Mary Carter had
always given away a “free” can of paint with the purchase of a first
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can, no usual and regular retail price had been established for the
first can. This hearing examiner must follow that decision. Accord-
ingly, it is found that, through the use of said advertisements re-
spondents have represented that : the usual and customary retail price
of each can of State Paint is the price designated in the advertise-
ments; the advertised price is a factory price, and the purchase of
one can of State Paint together with the gift of a “free” second can
will result in savings of up to $9 to the retail purchaser, and, if one
can of State Paint is purchased at the advertised price, a second can
will be given “free,” that is, as a gift or gratuity without cost to the
retail purchaser.

8. Following the holding of the Commission in Mary Carter Paint
Co., supra, it is found that the corporate respondent’s advertising is
false, misleading and deceptive. The usual and customary retail price
of each can of State Paint was not and is not the price designated in
the advertisements but substantially less than such price. The second
can of paint is not “free,” that is, given without cost to the retail pur-
chaser, since the purchaser pays the advertised price, which is the
regular selling price for two cans of State Paint. Savings of $9 will
not result to purchasers of one can of State Paint together with the
second can since the second can is not free of cost to the purchaser,
and State Paint has never sold two cans of the advertised paint at
$9 more than the advertised price. The advertised paint prices
are not the prices charged by the corporate respondent’s factory for
sald paint but are the usual and customary prices at which the cor-
porate respondent’s company owned retail stores and franchise re-
tail dealers sell said paint to retail customers. The advertised prices
are substantially in excess of the prices charged by the corporate re-
spondent’s factory to its company owned retail stores and franchise
dealers. :

9. It is further found that labels attached to the containers of State
Paint contained the words “factory guaranteed.” This is a represen-
tation that said paint is fully and unconditionally guaranteed. As a
matter of fact, the said guarantee is a limited one, and the terms,
conditions and extent to which the guarantee applies and the manner
in which the guarantor will perform thereunder are not disclosed on
said labels. Under such circumstances, the Commission has held that
failure to disclose the terms and conditions of the guarantee and man-
ner of performance constitutes a violation of the Act.

10. In the conduct of its business, the corporate respondent is in
substantial competition in commerce with corporations, individuals
and firms engaged in the sale of paint and related products of the
same general kind and nature as that sold by the corporate respond-



668 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 64 F.T.C.

ent. The use by the corporate respondent of said false, misleading,
and deceptive statements and representations has had and now has
the capacity and tendency to mislead members of the purchasing pub-
lic into the mistaken belief that said statements and representations
were and are true, and into the purchase of substantial quantities of
State Paint products by reason of said erroneous belief. As a con-
sequence, substantial trade in commerce has been and is being unfairly
diverted to the corporate respondent from its competitors, and sub-
stantial injury has thereby been, and is being done to competition in
commerce.
CONCLUSIONS

The aforesaid acts and practices of the corporate respondent found
herein are to the prejudice and injury of the public and respondent’s
competitors and constitute unfair and deceptive acts and practices
and unfair methods of competition in commerce within the intent
and meaning of the Federal Trade Commission Act. It having been

- found that the individual respondent Nick G. Palermo, the father of

Nick O. Palermo, president of the corporate respondent, has no voice
in the management or formulation of the practices and policies of the
corporate respondent, the order to be issued herein will not be directed
against the said Nick G. Palermo.

ORDER

It is ordered, That respondents, State Paint Manutfacturing Com-
pany, a corporation, and its officers, and Nick O. Palermo, and Mario
P. Charbonier, individually and as officers of said corporation, and re-
spondents’ agents, representatives and employees, directly or through
any corporate or other device, in connection with the offering for sale,
sale and distribution, in commerce, as “commerce” is defined in the
Federal Trade Commission Act, of paint, or any other product, do
forthwith cease and desist from representing, directly or by impli-
cation:

1. That any amount is respondents’ customary and usual retail
price of any merchandise when said amount is in excess of the
price at which such merchandise is customarily and usually sold
by respondents at retail in the recent and regular course of bus-
iness.

9. That any article of merchandise is being given free or as
a gift or without cost or charge, when such iz not the fact.

3. That any merchandise is sold or offered for sale at factory
prices, when such is not the fact.
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4. Representing that any product sold by respondents is guar-
anteed unless the terms and conditions of such guarantee and the
manner and form in which the guarantor will perform are clear-
ly and conspicuously set forth.

5. Representing in any manner that, by purchasing any of its
merchandise, customers are afforded savings amounting to the
higher price used for comparison with that selling price, unless
difference between respondents’ stated selling price and any
the higher price used represents the price at which the merchan-
dise is usually and customarily sold at retail in the trade area
mvolved, or is the price at which such merchandise has been

_ usually and regularly sold by respondents at retail in the recent,
regular course of its business in the trade area involved.
1t is further ordered, That the complaint herein be, and the same
hereby is, dismissed as to respondent Nick G. Palermo.

Deciston or TaE ComMmission aNp Orper 10 Firr Reporr or Cod-
PLIANCE

This matter having been heard by the Commission upon excep-
tions to the initial decision filed by respondents, and upon briefs and
oral argument in support thereof and in opposition thereto; and

The Commission having determined that the hearing examiner’s
findings and conclusions are fully substantiated on the record and
that the order contained in the initial decision is appropriate in all
respects to dispose of this matter:

1t is ordered, That respondents’ exceptions to the initial decision
be, and they hereby are, denied. ‘

1t is further ordered, That the hearing examiner’s initial decision
filed October 15, 1962, be, and hereby is, adopted as the decision of
the Commission.

1t is further ordered, That respondents State Paint Manufacturing
Company, Nick O. Palermo and Mario P. Charbonier shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist.

Commissioner Elman dissents for the reasons elaborated in his
dissenting opinion in Mary Carter Paint Company, Inc., Docket
8290, June 28, 1962 [60 F.T.C. 1827, 1853].

Commissioner MacIntyre did not participate in this decision.

Commissioner Reilly did not participate in this decision for the
reason he did not hear oral argument.
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Ix tHE MATTER OF

CENTRAL ARKANSAS MILK PRODUCERS
ASSOCIATION, INCORPORATED, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION ACT AND SEC. 2(2{) OF THE CLAYTON ACT

Docket 8391. Complaint, May 5, 1961—Decision, Feb. 7, 1964

Consent order requiring an association of some 1,500 dairy farmers in Arkan-
sas, Louisiana, Texas, Oklahoma and Missouri, engaged in the sale and
distribution to processors of raw milk, produced by its members and also
by non-members, to cease conspiring to fix or establish prices, terms or
conditions of sale of raw milk; urging or inducing any milk processor
to buy all his raw milk requirements from it by use of threats, coercion,
etc.; charging or granting different premiums, surcharges, terms or con-
ditions of sale in excess of the minimum requirements of a marketing
agreement issued by the Secretary of Agriculture, to competing purchasers
regulated by the agreement; and charging or granting different prices,
terms or conditions of sale to competing purchasers not wholly regulated
by said marketing agreement, with exceptions as set forth in the order
below.

COMPLAINT

The Federal Trade Commission having reason to believe that the
parties respondent named in the caption hereof, and more particular-
ly designated and described hereinafter, have violated, and are now
violating, the provisions of Section 5 of the Federal Trade Com-
mission Act, and Section 2(a) of the Clayton Act (U.S.C., Title 15,
Sec. 13) as amended by the Robinson-Patman Act, and it appearing

to the Commission that a proceeding by it in respect thereof would

be in the public interest, hereby issues its complaint, stating its
charges with respect thereto as follows:

COUNT I

(Alleging violation of Section 5 of the Federal Trade Commission
Act.)

Paracrarua 1. Respondent Central Arkansas Milk Producers Asso-
ciation, Incorporated, hereinafter referred to as CAMPA, is a cor-
poration existing and doing business under and by virtue of the
laws of the State of Arkansas, with its office and principal place of
business located at 1008 Ringo Street, Little Rock, Arkansas.

Respondent CAMPA is composed of approximately 1,500 members
who are dairy farmers located in the States of Arkansas, Louisiana,
Texas, Oklahoma and Missourl.
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Respondent David L. Parr is an individual who is secretary-mana-
ger of respondent CAMPA, with his office and principal place of
business located at 1008 Ringo Street, Little Rock, Arkansas.

Par. 2. Respondent CAMPA is engaged in the sale and distribu-
tion of raw milk, produced by its members, to processors or handlers.
Its operations also include the buying of raw milk from non-members
and the resale thereof to various processors or handlers. Its annual
volume of sales of raw milk have been substantial.

Par. 3. Respondent Parr has been in the position of secretary-
manager of respondent CAMPA since about 1954. In such capacity
he has conducted, directly or indirectly, the business operations of
CAMPA, including negotiations with dairy farmers to persuade
them to become members of CAMPA, and also negotiations with milk
processors or handlers for the purchase of their raw milk require-
ments from CAMPA.

In the sale in distribution of raw milk, respondent Parr has, under
the direction of CAMPA’s Board of Directors, exercised control
over the marketing of such product and carrying out of the policies
and practices of CAMPA in connection with the offer for sale or
sale and distribution of raw milk. Respondent Parr also has author-
ity over all subordinate employees of respondent CAMPA and has
directed their activities in the course of their employment.

Par. 4. Respondent CAMPA, in the course and conduct of its
said business, is engaged in commerce, as “commerce”, is defined in
the Federal Trade Commission Act and in the Clayton Act, in that
it sells and distributes raw milk to purchasers thereof located in
States other than the State of origin of shipment and causes such
product, when sold, to be shipped and transported from the State of
origin to purchasers in other States, and there is now, and has been,
a constant course and flow of trade and commerce in such product
and respondent CAMPA is subject to the juridiction of the Federal
Trade Commission.

Respondent Parr, through the instrumentality of respondent
CAMPA, in executing the policies and practices and personally di-
recting the operations and activities of the business is also engaged
in interstate commerce and is likewise subject to the jurisdiction of
the Federal Trade Commission.

Par. 5. In the course and conduct of the said business, respondent
CAMPA has been and is now in competition with others in the sale
and distribution in commerce of raw milk. Some of respondent’s
customers are in competition with each other and with customers
of competitors of respondent in the purchase of raw milk and in the
sale and distribution of processed milk.
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Par. 6. Since about 1954, respondents have been engaged in a com-
bination, conspiracy and planned common course of action with
certain independent processors of milk for the purpose, or with the
effect, of restraining or eliminating, or tending to restrain or elimin-
ate, competition in the production, sale and distribution of milk in
the State of Arkansas and adjoining areas.

The respondents have agreed between and among themselves and
with said independent processors of milk that respondent CAMPA
should supply all of the requirements for raw milk of these processors.

The agreements and understandings, either express or implied, be-
tween respondents and said milk processors have been, and are, the

‘result of threats and intimidations by respondents which had for

their purpose or effect, the forcing, or compelling, of these processors
to contract with the respondents for the purchase of all of their
milk requirements at prices fixed and established by the respondents,
and by forcing said processors to agree to pay,'and to pay, such
prices to the respondents for all of said processors’ milk requirements.

Par. 7. Pursuant to, and in furtherance of, the aforesaid combina-
tion, conspiracy, and planned common course of action, as charged in
Paragraph Six, the respondents have done and engaged in, among
others, the following acts, practices and things:

1. Agreed to sell, and to force the aforementioned independent
processors of milk to buy, raw milk at premium prices, which were
in excess of the prices established as being reasonable by the U.S.
Department of Agriculture under Federal Milk Marketing Orders;

9. Agreed between and among themselves. and with others en-
gaged in processing raw milk, to sell such milk at fixed prices which
were higher than those charged other processors by the respondent
for raw milk of like grade and quality;

3. Have, by threats, intimidation and coercion caused some pro-
cessors of raw milk to contract with respondents to buy all of their
raw milk requirements from respondent CAMPA ;

4. Threatened to drive out of the milk processing business those
processors who refused to agree to purchase all of their requirements
from respondent CAMPA ;

5. Caused raw milk to be processed and shipped into areas and
offered for sale at unreasonably low prices in competition with pro-
cessors in such areas, with the purpose or effect of compelling, or
attempting to compel such processors to contract with respondents
for their milk supply;
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6. Agreed to fix, and have fixed, raw milk prices, so that such
prices resulted, or tended to result in price discriminations against
independent local dairies and in favor of national or regional dairies.

Par. 8. The result and effect of the combination, conspiracy and
planned common course of action, and the acts, practices and things
done pursuant thereto, and in furtherance thereof, as hereinbefore
alleged, have been, are, or may be to hinder, suppress, lessen and
eliminate competition or to tend to hinder and suppress, lessen and
eliminate competition, in the production, sale and distribution of
milk and other dairy products, in commerce, and to tend to cause, or
to further a monopoly in such commerce in the respondents, in the
production, sale and distribution of such products. '

Par. 9. The aforealleged combination, conspiracy and planned
common course of action, and the acts, practices, and things done
pursuant thereto and in furtherance thereof are to the prejudice of
the public, and have a dangerous tendency to, and actually have,
hindered, suppressed, lessened, and eliminated competition in the
production, sale and distribution of milk and other dairy products
in commerce, within the intent and meaning of the Federal Trade
Commission Act, and constitute unfair methods of competition in
commerce or unfair or deceptive acts or practices in commerce,
within the intent and meaning of Section 5 of the Federal Trade
Commission Act.

COUNT II

(Alleging violation of Section 2(a) of the amended Clayton Act).

Paraerarm 1. The allegations of Paragraphs One through Five of
Count I are incorporated by reference and made a part of the allega-
tions of Count IT herein.

Par. 2, Respondents have been for several years last past, and are
now, directly or indirectly, discriminating in price between different
purchasers of raw milk by selling same to some purchasers at sub-
stantially higher prices than they sell such product of like grade
and quality to other purchasers, some of whom compete with the
less favored purchasers in the resale of such milk,

For example, respondents have sold raw milk to some purchasers
in Little Rock, Arkansas, at prices substantially less than those at
which they sold to other purchasers of milk of the same grade and
quality who compete with the favored purchasers in the resale of
such milk.

As a further example, respondents have sold raw milk to some
purchasers in Arkansas at approximately 20 cents per hundred
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weight less than the prices at which the respondents sold to other
purchasers of raw milk of the same grade and quality, some of whom
compete with the favored customers in the resale of such milk.

Par. 8. The discriminations in price being substantial, it is alleged
that the effect thereof may be substantially to lessen competition
and to tend to create a monopoly or further monopoly in the respec-
tive lines of commerce in which respondents and the purchasers re-
ceiving the preferential prices from the respondents are engaged,
and to tend to injure, prevent or destroy competition between re-
spondents and their competitors and between and among purchasers
of raw milk from the respondents.

Par. 4. The discriminations in price, as hereinbefore alleged, are
in violation of the provisions of Section 2(a) of the amended Clay-
ton Act.

Decision axp ORDER

"This matter came before the Commission on cross-appeals from the
hearing examiner’s initial decision and upon briefs amicus curiae
filed by the Secretary of Agriculture of the United States and the
National Milk Producers Federation. At the oral argument thereon,
on November 7, 1963, the Commission, having considered the unique-
ness of the situation and the briefs, instructed the parties to nego-
tiate with the view to executing a consent order.

The respondents and counsel supporting the complaint have sub-
mitted to the Commission a properly executed agreement containing
a consent order, an admission by the respondents of all the jurisdic-
tional facts set forth in the complaint, a statement that the signing
of said agreement is for settlement purposes only and does not con-
stitute an admission by respondents that the law has been violated
as set forth in the complaint, and waivers and provisions as required
by the Commission’s rules governing consent order procedure.

The Commission has considered said agreement, has determined
that it constitutes an appropriate disposition of this proceeding and
hereby accepts same. Accordingly, the Commission makes the fol-
lowing jurisdictional findings. and enters the following order:

1.- Respondent Central Arkansas Milk Producers Association, Inc.,
is a cooperative corporation, existing and doing business under and
by virtue of the laws of the State of Arkansas, with its office and
principal place of business located at. 6500 Forbing Road, in the city
of Little Rock, State of Arkansas.

Respondent David L. Parr is an individual, who is Secretary-
Manager of respondent Central Arkansas Milk Producers Associa-
tion, Inc., with his office and principal place of business located at
6500 Forbing Road, in the city of Little Rock, State of Arkansas.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondent Central Arkansas Milk Producers
Association, Inc., a corporation, named in the complaint as Central
Arkansas Milk Producers Association, Incorporated, and respondent
David L. Parr, individually, and as Secretary-Manager of Central
Arkansas Milk Producers Association, Inc., and their officers, agents,
representatives, and employees, either directly or through any cor-
porate or other device, in connection with the sale and distribution of
milk in commerce, as “commerce” is defined in the IFFederal Trade
Commission Act, do forthwith cease and desist from: '

Entering into. continuing, cooperating in or carrying out any
conspiracy between or among any one or more of said respond-
ents and others not parties hereto, to fix or establish prices,
terms, or conditions of sale of raw milk, or any conspiracy to
do or perform any of the acts or practices otherwise prohibited
by this order.

1t 95 further ordered, That the said respondents Central Arkansas
Milk Producers Association, Inc., and David L. Parr, their officers,
agents, representatives and employees, either directly or through any
corporate or other device, in connection with the sale and distribu-
tion of milk in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

Urging. inducing, coercing, or attempting to urge, induce or
coerce, any processor or handler of milk to buy or to contract
to buy all or any of his raw milk requirements from respondents
by using threats, coercion or other predatory tactics.

It is further ordered, That the said respondents Central Arkansas
Milk Producers Association, Inc., and David L. Parr, their officers,
agents, representatives and employees, either directly or through
any corporate or other device, in connection with the sale and dis-
tribution of milk in commerce, as “commerce” is defined in the Clay-
ton Act, as amended, do forthwith cease and desist from:

1. Charging or granting, for milk of like grade, quality, and
utilization, different premiums, surcharges, terms or conditions
of sale in excess of the minimum requirements of a marketing
agreement or ovder issued by the Secretary of Agriculture pur-
suant to the Agricultural Marketing Agreement Act of 1937, as
amended, to competing purchasers fully regulated by the same
marketing agreement or order; provided, that respondents when

“acting in the capacity of a handler as defined in a marketing
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agreement or order may charge or grant prices, terms, or condi-
tions of sale different than those charged or granted when acting
in the capacity of a cooperative association as defined in a mar-
keting agreement or order for such milk, so long as the said
prices, terms, or conditions are uniformly applied by respondents
acting in eftch capacity to all competing customers fully regu-
lated by the same marketing agreement or order.

2. Charging or granting different prices, terms or conditions
of sale, for milk of like grade and quality or utilization, to com-
peting purchasers wholly unregulated or partially regulated by
a marketing agreement or order; provided, that where such
Wholly unregulated or partially regulated purchasers compete
in fact with others fully regulated by a marketing agreement or
order, respondents may in good faith charge or grant the prices,
terms, or conditions of sale which would be applicable if all
such purchasers were fully regulated by the same marketing
agreement or order.

Provided, however, that nothing herein contained shall prevent any
association of producers of milk, acting as an agricultural cooperative
pursuant to and in accordance with provisions of the Capper-Vol-
stead Act (C. 57, 42 Stat. 388); (C. 725, 44 Stat. 802) ; Section 6 of
the Clayton Act (C. 323, 38 Stat. 730, 781) ; and the Agricultural
Marketing Agreement Act of 1937, as amended (C. 296, 50 Stat. 246),
from performing any of the acts and practices permitted by said acts
or other applicable law.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

1t is further ordered, That the initial decision be, and hereby is,
vacated and set aside.

Commissioner Reilly not participating for the reason that he did
not hear oral argument.

Ixn THE MATTER OF
BALI BRASSIERE COMPANY, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATIONS OF SEC.
2(d) AND (e) OF THE CLAYTON ACT
Docket C-705. Complaint, Feb. ¥, 1964—Decision, Feb. 7, 196}

Congent order requiring New York City manufacturers of women’s brassieres
to cease violating Secs. 2(d) and 2(e) of the Clayton Act by such prac-
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tices as granting some customers promotional advertising allowances in
accordance with the terms of their “Cooperative Advertising Agreement”
—and in many instances departing from the plan—while not offering com-
parable allowances to competitors of those so favored; and furnishing to
some purchasers the services of special ‘“stylists” to demonstrate their
produets to customers, but not offering such services to other retailers on
proportionally equal terms.

CorrLaINT

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof, and hereinafter more
particularly designated and described, have violated and are now
violating the provisions of subsections (d) and (e) of Section 2 of
the Clayton Act (U.S.C. Title 15, Sec. 18), as amended by the Robin-
son-Patman Act, approved June 19, 1936, hereby issues its complaint,
stating its charges with respect thereto as follows:

COUNT I

ParacrapH 1. Respondent Bali Brassiere Company, Inc., is a cor-
poration organized, existing and doing business under and by vir-
tue of the laws of the State of New York with its principal office
and place of business located at 393 Fifth Avenue, New York, New
York.

Respondent Myron Stein, an individual, is president and treasurer
of the above corporation, and respondent Sam Stein, an individual, is
Chairman of the Board and Secretary of the same corporation. These
individuals formulate, direct and control the policies, acts and prac-
tices of the above named corporate respondent.

Par 2. Respondents are now, and for many years past have been,
engaged in the manufacture, sale and distribution of women’s bras-
sleres, with an annual gross volume in excess of $2 million. Respond-
ents have factories located in Long Island City, New York, Johns-
town, Pennsylvania, and Puerto Rico. Respondents ship all merchan-
dise from their factories to Long Island City, where the merchandise
is completed and boxed. This merchandise is then shipped to ware-
houses located in Long Island City and Los Angeles from which
deliveries are made to many customers located in various cities
throughout the United States. The respondents sell these products
for resale at retail to many customers, such as department stores,
women’s specialty shops and dress shops, with places of business lo-
cated in various cities throughout the United States.

- Par. 3. In the course and conduct of their business, respondents
engaged in commerce, as “commerce” is defined in the Clayton Act,
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as amended, having shipped their products or caused them to be
transported from their principal places of business in the States of
New York and Pennsylvania to customers located in the same and in
other States of the United States and in the District of Columbia.

Par. 4. In the course and conduct of their business in commerce,
respondents paid or contracted for the payment of something of value
to or for the benefit of some of their customers as compensation or in
consideration for services or facilities furnished by or through such
customers in connection with their offering for sale or sale of prod-
ucts sold to them by said respondents, and such payments, sometimes
hereinafter referred to as promotional allowances, were not available
on proportionally equal terms to all other customers competing in
the distribution of their products.

Par. 5. Thus, in 1959 and for some time prior thereto respondents
annually formulated a cooperative advertising plan which they pre-
sented to their customers in the form of a “Cooperative Advertising
Agreement.” The specific agreement, effective September 1, 1959,
provided as follows:

Bali will participate in the cost of your local newspaper advertising on the fol-
lowing conditions:

1. We will pay 509 of your cost for newspaper space devoted exclusively .
to Bali merchandise. We will not pay separate production charges.

2. Our share of the cost of your advertising is not to exceed 5% of the net
sum of your shipments for the current calendar year.

3. The familiar Beli logotype must be uséd prominently in a size larger
than any other type in the ad excepting the store name.

4, Any trademarked name used in an ad such as Water Bali, Inside Curve,
Bali-Hi, Bali-“Lo”, Sky Bali, Flower Bali, etc. must be so designated by the use
of the symbol R in a circle * * * [the symbol R in a circle]

5. Bali ads must be illustrated and separated from all other items adver-
tised on the page. We will not pay for so-called “Omnibus Ads” featuring com-
petitive merchandise.

6. This agreement is limited to advertisements in regularly published daily
and Sunday newspapers with paid circulation.

7. Your invoice and tearsheets must be furnisbed to us no later than 30
days from the date of the ad. Prompt payment by check will be made upon
receipt of your invoice and tearsheets. Do not deduct advertising claims from

your payments for merchandise.

8. In order to expedite your claims please send your invoices and tearsheets

to:

Advertising Checking Bureau, Inc.

Bali Brassiere Company, Inc.

G.P.O. Box No. 1036

New York 1, New York
We reserve the right to reject charges which we consider excessive and unrea-
sonable and to terminate this plan at any time.
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Respondents granted some customers promotional advertising al-
lowances in accordance with the terms of their Cooperative Adver-
tising Agreement, but failed to grant, offer or otherwise make avail-
able allowances on proportionally equal terms to all customers com-
peting with the favored customers in the sale and distribution of
their products.

Furthermore, respondents departed from the plan and agreement
in many instances. For example, they allowed some customers promo-
tional allowances for advertising in weekly newspapers while they
denied other competing customers allowances for the same type of
advertising; and while the payment of advertising allowances to
some customers was made in accordance with the terms of the agree-
ment, other competing customers were provided allowances above
and beyond those provided for in the agreement.

Par. 6. The acts and practices of the respondents as alleged above
violate subsection (d) of Section 2 of the Clayton Act, as amended
by the Robinson-Patman Act (U.S.C. Title 15, Sec. 13).

COUNT II

Pir. 7. Paragraphs One through Three of Count I are hereby
adopted and made a part of this Count as fully as if herein set out
verbatim,

Par. 8. In the course and conduct of their business in commerce,
respondents, prior to and specifically since 1959, have sold their prod-
ucts to various purchasers, as described in Paragraph Two of Count
I, who were and are engaged in the resale of respondents’ products
at retail to the purchasing public.

Par. 9. The respondents have contracted to furnish and have fur-
nished to some of the aforesaid purchasers certain services or facili-
ties in connection with the sale or offering for sale of respondents’
products upon terms which were not accorded to purchasers compet-
ing with the favored purchasers in the resale and distribution of
respondents’ products.

For example, respondents have furnished to some of the aforesaid
purchasers the services of special personnel known as “stylists.” Such
personnel, compensated and furnished by respondents, are installed
in the places of business of some of the aforementioned purchasers
to assist the clerical personnel of said purchasers in advising cus-
tomers and to display, demonstrate, fit, offer for sale and sell re-
spondents’ products to the customers of said purchasers.

During the same period of time, respondents have sold their prod-
ucts to retailers competing with said purchasers and have not fur-
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nished or offered to furnish the services of stylists to said retailers on
proportionally equal terms.

Par. 10. The aforesaid acts and practices of respondents as alleged
above violate subsection (e) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act (U.S.C. Title 15, Sec. 13).

Deciston axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of subsections (d) and (e) of Section 2 of the Clayton
Act, as amended, and the respondents having been served with notice
of said determination and with a copy of the complaint the Commis-
sion intended to issue, together with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondents of all the jurisdictional facts set forth in
the complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as set forth
in such complaint, and waivers and provisions as required by the
Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Bali Brassiere Company, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New York with its principal office and place
ot business now located at 16 Fast 34 Street, (formerly at 393 Fifth
Avenue) New York, New York. :

Respondents Myron Stein and Sam Stein are officers of said cor-
poration, and their address is the same as that of said corporation.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

ORDER

It is ordered, That respondent Bali Brassiere Company, Inc., a
corporation, and its officers, and Myron Stein and Sam Stein, indi-
vidually, and as ofticers of said corporation, and respondents’ repre-
sentatives, agents and employees, directly or through any corporate
or other device, in connection with the manufacture, sale and distri-
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bution of women’s wearing apparel such as brassieres and other
related products, in commerce, as “commerce” is defined in the Clay-
ton Act, as amended, do forthwith cease and desist from:

1. Paying or contracting for the payment of anything of
value to, or for the benefit of, any customer of respondents, as
compensation for or in consideration for any services or facili-
ties furnished by or through such customer in connection with
the handling, offering for sale, sale or distribution of said prod-
ucts, unless such payment or consideration is available on pro-
portionally equal terms to all other customers competing in the
distribution or sale of such products.

2. Contracting to furnish, furnishing, or contributing to the
furnishing of the services of stylists or any other services or
facilities in connection with the handling, sale or offering for
sale of respondents’ products to any purchaser from respondents
of such products bought for resale, when such services or facili-
ties are not accorded on proportionally equal terms to all other
purchasers from respondent who resell such products in com-
petition with such purchasers who receive such services or facil-
ities.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

Ix tHE MATTER OF

JOHN GEINOPOLOS rrapine as SUN DISTRIBUTING COM-
PANY

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket C-706. Complaint, Feb, T, 1964—Decision, Feb, 7, 1964

Consent order requiring a Chicago distributor of various articles of merchan-
dise to cease uxing lottery devices to sell hix small electrical appliances and
other articles of merchandise,

CoMPLAINT

Pursnant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal

224-069—7T0-——41
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Trade Commission, having reason to believe that John Geinopolos,
an individual, trading as Sun Distributing Company, hereinafter
referred to as respondent, has violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

Paraerapr 1. Respondent John Geinopolos is an individual trad-
ing as Sun Distributing Company, with his principal office and place
of business located at 216 South Jefferson Street, in the city of Chi-
cago, State of Iliinois.

Par. 2. Respondent is now, and for some time last past has been,
engaged in the offering for sale, sale and distribution, through
others, of nylon hose, cigarette lighters, radios, watches, handbags,
toy animals, small electrical appliances, and other articles of mer-
chandise to the public.

Psr. 3. In the course and conduct of his said business, respondent
now causes, and for some time last past has caused, his said merchan-
dise, when sold, to be shipped from his place of business in the State
of Illinois to purchasers thereof located in various other States of
the United States, and maintains, and at all times mentioned herein
has maintained, a substantial course of trade in said merchandise in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act.

Par. 4. In the course and conduct of his business as described
above, the respondent furnishes and has furnished various plans of
merchandising which involve the operation of games of chance, gift
enterprises, or lottery schemes, when such merchandise is offered for
sale, sold and distributed to the purchasing public. Among the meth-
ods and sales plans adopted and used by respondent, and which are
typical, but not all inclusive, of the practices of the respondent are
the following:

Respondent distributes, and has distributed, to members of the
public, certain literature and instructions including, among other
things, pushcards, order blanks and circulars which have thereon
illustrations and descriptions of said merchandise. Said circulars
also explain respondent’s plan of selling and distributing his mer-
chandise and of allotting it as premiums or prizes to the operators
of said pushcards and as prizes to members of the purchasing public
who purchase chances or pushes on said cards. One of respondent’s
said pushcards, which is typical of all pushcards distributed by the
respondent, bears twenty-four names with ruled lines on the back
of said card for writing in the name of the purchaser of the push
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corresponding to the name selected. Said pusheard has twenty-four
partially perforated discs. Each of said discs bears one of the names
corresponding to those on the lines on the reverse side. Concealed
within each disc is the number which is disclosed only when the disc
1s pushed or separated from the card. The pusheard also has a large
master seal and concealed within the said master seal is one of the
names appearing on the discs. The person selecting the name cor-
responding with the one under the master seal receives three pairs
of “Nylon Seamless Hose”. The pushcard bears the following state-
ments, depictions and instructions, among others:

Picture of a Woman Pointing to Nylon Hose She is Wearing

Lucky name under large seal receives
3 pairs beautiful sheer 1009 nylon seamless hose.
Wear them and wear them, will not run

Guarantee

Every pair of Mary Lee Kant-Run Hose fully

guaranteed 1009, perfect quality. Your money

cheerfully refunded if not satisfied.

Do not remove seal until entire card is sold
No. 1lpays 1g

No. Tpays 7¢ 2 Free numbers
No. 14 pays 14¢
No. 16 pays 16¢ Nos. 50, 60 pay nothing

No. 19 pays 19¢
All others pay only 26¢ none higher
‘Write your name on reverse side opposite name you select

Sales of repondent’s merchandise by means of said pushcards are
made in accordance with the above described instructions, and the
prizes or premiums are allotted to the customers or purchasers from
said cards in accordance with the above legend or instructions. Whether
a purchaser receives an article of merchandise or nothing for the
amount of money paid, and the amount to be paid for the merchandise,
or the chance to receive said merchandise, are thus determined wholly
by lot or chance. The articles of merchandise have a value substantially
greater than the price paid for such chance or such push,

Respondent furnishes and has furnished, various pushcards ac-
companied by order blanks, instructions and other printed matter
for use in the sale and distribution of his merchandise by means of
games of chance, gift enterprises, or lottery schemes. The sales plans
or methods involved in the sale of all of the said merchandise by
means of said pushecards are the same as hereinabove described, vary-
ing only in detail as to the merchandise distributed and the prizes
or chances on each card.
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Par. 5. The persons to whom respondent furnishes, and has furn-
ished, said pushcards use the same in selling and distributing re-
spondent’s merchandise in accordance with the aforesaid sales plan.
Respondent thus supplies to and places in the hands of others the
means of conducting games of chance, gift enterprises or lottery
schemes in the sale of his merchandise in accordance with the sales
plan hereinabove set forth. The use by respondent of said sales plans
or methods in the sale of his merchandise and the sale of said mer-
chandise by and through the use thereof, and by the aid of said sales
plans or methods, is a practice which is contrary to established public
policy of the Government of the United States.

Par. 6. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure one of the said articles of merchandise at a price
much less than the normal retail price thereof. Many persons are at-
tracted by said sales plans or methods used by respondent and the
element of chance involved therein and thereby are induced to buy
and sell respondent’s merchandise.

The use by respondent of a sales plan or method involving distri-
bution of merchandise by means of chance, lottery or gift enterprise,
is contrary to the public interest and constitutes unfair acts and prac-
tices in commerce within the intent and meaning of the Federal
Trade Commission Act.

Par. 7. The aforesaid acts and practices of respondent, as herein
alleged, were, and are, all to the prejudice and injury of the public
and constituted, and now constitute, unfair acts and practices in com-
merce in violation of Section 5 of the Federal Trade Commission Act.

DxocistoNn AxD ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondent named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondent
having been served with notice of said determination and with a
copy of the complaint the Commission intended to issue, together
with a proposed form of order; and

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by respondent of all the jurisdictional facts set forth in the
complaint to issue herein, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as set forth



SUN DISTRIBUTING CO. 685
681 » Decision and Order

in such complaint, and waivers and provisions as required by the
Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent John Geinopolos is an individual trading as Sun
Distributing Company, with his office and principal place of busi-
ness located at 216 South Jefferson Street, in the city of Chicago,
State of Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It is ordered, That proposed respondent, John Geinopolos, an in-
dividual trading as Sun Distributing Company or under any other
name or names, his agents, representatives, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale or distribution of nylon hose, cigarette lighters,
radios, watches, handbags, toy animals, electrical appliances, or any
other articles of merchandise in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Supplying to or placing in the hands of others pusheards
or any other lottery device or devices, either with merchandise
or separately, which are designed or intended to be used in sell-
ing or distributing said merchandise to the public by means of
games of chance, gift enterprises or lottery schemes.

9. Shipping, mailing or transporting to agents or distribu-
tors, or to members of the purchasing public, pushcards or any
other lottery device or devices which are designed or intended
to be used in the sale or distribution of respondent’s merchan-
dise to the public by means of games of chance, gift enterprises
or lottery schemes.

3. Selling or otherwise disposing of any merchandise by
means of or under a plan involving a game of chance, gift
enterprise, or lottery scheme.

It is further ordered, That the respondent herein shall, within
sixty (60) days after service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with this order.
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Ix THE MATTER oF

CHARLES R. DORNER porxg pusivess a8 DR. C. R. DORNER
ET AL. :

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION ACT

Docket C-707. Complaint, Feb. %, 1964—Dccision, Fcb. 7, 1964

Consent order requiring a Battle Creek, Mich., distributor to jobbers and re-
tailers of “Liquid Glass Auto Polish.” to cease misrepresenting the durabil-
ity, protective quality. and composition of his polish: and to cease using the
words “Liquid Glass™ to describe his polish and using the word “Labora-
tories” in his trade name.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Charles R. Dorner,
an individual doing business as Dr. C. R. Dorner, and as Dorner
Laboratories, hereinafter referred to as respondent, has violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest.
hereby issues its complaint stating its charges in that respect as
follows:

Paracraru 1. Respondent Charles R. Dorner is an individual do-
ing business as Dr. C. R. Dorner, and as Dorner Laboratories, with
his principal office and place of business located at 25 Fremont Street,
in the city of Battle Creek, State of Michigan.

Par. 2. Respondent is now, and for some time last past has been.
engaged in the advertising, offering for sale, sale and distribution of
automobile polish to distributors, jobbers, retailers. and others for
resale to the public. '

Par. 8. In the course and conduct of his business, respondent now
causes, and for some time last past has caused, his said product, when
sold, to be shipped either from his said place of business in the State
of Michigan or from the place of its manufacture in Syracuse, Indi-
ana to purchasers thereof located in various other States of the
United States, and maintains, and at all times mentioned herein has
maintained, a substantial course of trade in said product in commerce
as “commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of his business, and for the pur-
pose of inducing the purchase of his “Liquid Glass Auto Polish”, re-
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spondent has made certain statements and representations on the
labeling of the product’s container, and in leaflets, mailers, and other
written matter distributed with the product, typical and illustrative
of which, but not all inclusive, are the following:

Permanent protective glass!!!

* * * = * % *®
Liquid Glass is a permanent glass finish for acrylic auto paints, chrome,
ete.

* ’ L] * * * * *
Impossible to scrateh Glass finish with fingernails.

* * [ ] * * * *

Liquid Glass Auto Polish can be taken off only by phosphoric acid or
sand paper.
* ”* * % * * *

Liquid Glass * * * ends rust forever.

* * » * * * *
Nothing will stick to Liguid Glass finish ; not even finger prin_ts or bugs.
* % * * * * *

Liquid Glass Auto Polish is not affected by ultra violet ray.
* L3 Ed £ * * *
Liquid Glass Auto Polish flnish will not oxidize in the hot summer sunlight.
* * Ed * * * *

Glass finish is not affected by sun or oxidation in summer.
L3 *® % * * * *

Liquid Glass applied on boats will improve the speed 3 to 5 knots faster.

L] * x. * ® * *
If your car will go 115 mph it will do 120 mph with Liquid Glass finish.

*® * * % * * *
Liquid Glass Auto Polish is shielding aluminum jets . ..

* * ® * * * *
Indianapolis race cars * * * are using Liquid Glass for speed.

- * * * * ' * *

Glass coats! All in one operation:

* * * * * W *
Liquid Glass is composed of chemicals that dissolve into Liquid Glass.

L) * * * % * *
Liquid Glass is glass dissolved by X-ray.

* * * * w* £ *

Liquid Glass is a radio active chemical combined with X-ray that dissolves
glass into liquid glass. The radio active chemical depolarizes dirt like two
opposite magnets pushing the dirt apart with lightning speed.

L * % * * * *
Liguid Glass lasts longer because it hardens like auto windshield glass.

* * * * . * * *
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Liquid Glass will be on your car finish when it is junked. Remember glass
never wears out; look at junked cars and the only thing preserved is the
glass,

* * * * * * *
Liquid Glass Auto Polish contains no oils or wax or silicone. Liquid Glass
is much harder than silicone or wax because Liquid Glass is dissolved
glass and not melted silicone or wax.

% * * * * * *
Comparison tests beside 148 different brands of polish proved Liquid Glass
can do 50 different things. The 2nd best polish out of the 148 brands can
do only 28 different things listed. Some popular wax brands have scored
(0) zero on all of these 50 different tests. Number 1 eliminates every
silicone or wax product on the market.

* * * * * * *
Liquid Glass is the same electron structure as acrylic paint. So Liquid
Glass removes everything but seals to acrylic paint with a glass protection.
Because Liquid Glass is the same molecular structure as new acrylic or
old types of enamel paint.

* * * * * * *
Dorner Laboratories, Battle Creek, Mich.
* %* * % * * *

Dorner Laboratories

(Northeast) — 25 Fremont Street, Battle Creek, Mich.

(South) — 1520 North Shore St., Petersburg, Fla., Millionaire’s Row
(West) — POB Liquid Glass Auto Polish, Palm Springs, Calif.

* * * * * %* *

Dr. C. R. Dorner’s exclusive Liquid Glass formula is scientifically form-
ulated through advanced experience in space age chemistry * * *

* * * * * * *
Formula known by Dr. C. R. Dorner, supervisor of space capsulation of
radio active chemicals in research flying saucer development program
here in the U.S.A.

* * * * * * *
Pyramid yourself into a millionaire * * * Like I did!

* * * * * * *

Be a millionaire like Dr. Dorner. Dr. Dorner started from a $2.50 sale and
today he is a millionaire.

* * * * #* * *
Dorner Laboratories is one of ten companies listed with Dun & Bradstreet
[sic] that went over $1,000,000 their first year

* * * * * * *
Three different chemical companies now have offered over $3.000,000 for
Liquid Glass formula. Dr. Dorner will not sell formula.

* * * * * * x
Dupont want to buy formula for $3,000,000. Dr. Dorner will not sell
formula.

* * * * * * *
This literature has been investigated by the FTC and the U.S. Post Office
in Washington, D.C., plus the Canadian Government and three other Gov-
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ernments and over 5,000 Better Business Bureaus and the Chamber of
Commerces [sic]. Liquid Glass has been put through tests on its claims
by the Bureau of Standards and the F.D.A. in Washington, D.C.

* * * * * * *

Par. 5. By and through the use of the above-quoted statements and
representations, and others of similar import not specifically set forth
herein, respondent represents, directly or by implication, that:

1. Respondent’s polish imparts to an automobile’s surface a protec-
tive finish and depth of luster which is permanent and which remains
virtually unchanged throughout the life of the surface.

2. The application of respondent’s polish imparts to an automo-
bile’s surface a finish that cannot be scratched with fingernails.

3. The application of a coating of respondent’s polish to an auto-
mobile’s surface can only be removed by the use of sandpaper or
phosphorie acid.

4. The use of Liquid Glass Auto Polish will protect an automo-
bile’s surface from rust permanently.

5. Nothing will stick to an automobile’s finish after application of
Liquid Glass Auto Polish, not even fingerprints or bugs.

6. After application of Liquid Glass Auto Polish to an automo-
bile’s surface, the finish will not be affected by the ultraviolet rays of
the sun, and the paint will not oxidize in sunlight.

7. The application of Liquid Glass Auto Polish to the surface of
boats will increase the boat’s speed by 38 to 5 knots.

8. The application of Liquid Glass Auto Polish to the surface of
automobiles will increase the automobile’s speed by 5 miles per hour.

9. Liquid Glass Auto Polish is being used by commercial or mili-
tary air authorities to shield or protect aluminum jet aircraft.

10. Liquid Glass Auto Polish is generally being used at the India-
napolis Speedway for the purpose of increasing the speed of racing
cars.

11. Respondent’s polish imparts a coating of glass to an automo-
bile’s surface.

12. Respondent’s polish is composed of or contains glass.

13. Respondent’s polish is composed of a radioactive chemical com-
bined with X-ray that dissolves glass into liquid glass; and that the
radioactive chemical acts by depolarizing dirt like two opposite mag-
nets pushing the dirt apart.

14, After application to an automobile’s surface, Liquid Glass Auto
Polish becomes as hard as auto windshield glass.

15. Liquid Glass Auto Polish never wears out.

16. Liquid Glass Auto Polish does not contain silicone.
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17. Liquid Glass Auto Polish has been subjected to performance
tests in which it was compared to 148 different brands of automobile
polish.

18. Asa result of tests, respondent’s polish was found to be superior
to all other brands on the market.

19. Liquid Glass Auto Polish has the same electron structure and
the same molecular structure as acrylic paint.

20. Respondent operates, maintains, controls or owns a laboratory,
or a number of laboratories, for the formulation, testing, analysis or
production of automobile polish.

21. Respondent has earned a doctorate degree in chemistry, or
some related scientific field, and he has scientific or technical experi-
ence which he has utilized in the formulation of his automobile
polish.

22, Respondent is, or has been, engaged in space research or de-
velopment, or research or development in some related field, under
the sponsorship or employ of, or affiliation with, the United States
Government.

23. Persons who sell respondent’s polish will earn, or may reason-
ably expect to earn, one million dollars.

24. Respondent has earned one million dollars through sales of
Liquid Glass Auto Polish.

25. Respondent’s volume of sales in his first year of business was
in excess of one million dollars,

26. Three chemical companies, including E. I. Du Pont de Nemours
& Co., Inc., have offered respondent over three million dollars for the
purchase of the formula for Liquid Glass Auto Polish.

27. Respondent is the owner of the formula for Liquid Glass Auto
Polish, and manufactures the product.

28. The advertising literature disseminated by respondent for Lig-
uid Glass Auto Polish has been given the approval of the Federal
Trade Commission, the United States Post Office Department, the
Canadian Government and the Governments of three other countries.
Respondent’s advertising has been approved by 5,000 Better Business
Bureaus and Chambers of Commerce. Respondent’s auto polish has
been tested by, and its advertising claims approved by, the National
Bureau of Standards and the Food And Drug Administration.

Par. 6. In truth and in fact:

1. Respondent’s polish does not impart to an automobile’s surface
a protective finish or depth of luster which is permanent or which
remains virtually unchanged throughout the life of the surface.
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2. The application of respondent’s polish imparts to an automo-
bile’s surface a finish that can be scratched with fingernails.

3. The application of a coating of respondent’s polish to an auto-
mobile’s surface can be removed by the use of mechanical and chemi-
cal means in addition to that of sandpaper and phosphoric acid.

4. The use of Liquid Glass Auto Polish will not protect an auto-
mobile’s surface from rust permanently.

5. Application of Liquid Glass Auto Polish will not prevent any-
thing from sticking to an automobile’s finish, and it will not pre-
vent fingerprints or bugs from sticking to an automobile’s finish.

6. After application of Liquid Glass Auto Polish to an automo-
bile’s surface, the finish will continue to be affected by the ultra-
violet rays of the sun and the paint will continue to oxidize in the
sunlight.

7. The application of Liquid Glass Auto Polish to the surface of
boats will not increase the boat’s speed by 8 to 5 knots.

8. The application of Liquid Glass Auto Polish to the surface of
automobiles will not increase the automobile’s speed by 5 miles per
hour.

9. Liquid Glass Auto Polish is not being used by commercial or
military air authorities to shield or protect aluminum jet aireraft.

10. Liquid Glass Auto Polish is not generally being used at the
Indianapolis Speedway for the purpose of increasing the speed of
racing cars.

11. Respondent’s polish does not impart a coating of glass to an
automobile’s surface. _

12. Respondent’s polish is not composed of and does not contain
glass.

13. Respondent’s polish is not composed of a radioactive chem-
ical combined with X-ray that dissolves glass into liquid glass. The
polish does not act by depolarizing dirt like two opposite magnets
pushing the dirt apart.

14. After application to an automobile’s surface, Liquid Glass
Auto Polish does not become as hard as auto windshield glass.

15. Liquid Glass Auto Polish will eventually wear out.

16. Liquid Glass Auto Polish does contain silicone.

17. Liquid Glass Auto Polish has not been subjected to perform-
ance tests in which it was compared to 148 different brands of auto-
mobile polish.

18. Respondent’s polish was not found to be superior to all other
brands on the market as a result of tests.
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19. Liquid Glass Auto Polish does not have the same electron
structure or the same molecular structure as acrylic paint.

20. Respondent does not operate, maintain, control, or own a lab-
oratory, or a number of laboratories, for the formulation, testing,
analysis or production of automobile polish or any other product.

21. Respondent has not earned a doctorate degree in chemistry, or
any related scientific field, and he has no scientific or technieal exper-
ience, and he did not formulate the automobile polish which he sells.

22. Respondent is not now, and never has been, engaged in space
research or development, or research or development in any related
field, under the sponsorship or the employ of, or in affiliation with,
the United States Government.

23. Persons who sell respondent’s polish will not earn, and can
not reasonably expect to earn, one million dollars.

24, Respondent has not earned one million dollars through sales
of Liquid Glass Auto Polish.

25. Respondent’s volume of sales in his first year of business was
not in excess of one million dollars.

26. No chemical company has offered respondent over three mil-
lion dollars, or any amount, for the purchase of the formula for
Liquid Glass Auto Polish.

27. Respondent is not the owner for the formula for Liquid
(zlass Auto Polish, and respondent does not manufacture the pro-
duct.

98. The advertising literature disseminated by respondent for
Liquid Glass Auto Polish has not been given the approval of the
Federal Trade Commission, the United States Post Office Depart-
ment, the Canadian Government or the Government of any other
countries. Respondent’s advertising has not been approved by any
Better Business Bureaus or Chambers of Commerce. Respondent’s
auto polish has not been tested by, and its advertising claims have
not been approved by, the National Bureau of Standards or the Food
and Drug Administration.

Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were, and are, false, misleading and
deceptive.

Par. 7. By the aforesaid acts and practices, respondent places in
the hands of distributors, jobbers, dealers and others, the means and
instrumentalities by and through which they may mislead the pub-
lic as to the qualities and characteristics of respondent’s automobile
polish, respondent’s business and respondent’s experience and quali-
fications.
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Par. 8. In the conduct of his business, at all times mentioned
herein, respondent has been in substantial competition, in commerce,
with corporations, firms and individuals engaged in the sale of auto-
mobile polish of the same general kind and nature as that sold by
respondent.

Par. 9. The use by respondent of the aforesaid false, misleading
and deceptive statements and representations has had, and now has,
the capacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said statements
and representations were and are true and into the purchase of sub-
stantial quantities of respondent’s product by reason of said erro-
neous and mistaken belief. :

Par. 10. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondent’s competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Fed-
eral Trade Commission Act.

DecisioNn aNpD ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Deceptive Prac-
tices proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondent
with violation of the Federal Trade Commission Act; and

"The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by the respondent that the law has been violated as alleged
in such complaint, and waivers and provisions as required by the
Commission’s rules; and

The Commission, having reason to believe that the respondent has
violated the Federal Trade Commission Act, and having determined
that complaint should jssue stating its charges in that respect, hereby
issues its complaint, accepts said agreement, makes the following
jurisdictional findings and enters the following order:

1. Charles R. Dorner is an individual doing business as Dr. C.R.
Dorner and as Dorner Laboratories, with his principal office and
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place of business located at 25 Fremont Street, in the city of Battle
Creek, State of Michigan. )

9. The Federal Trade Comumission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondent Charles R. Dorner, an individual
doing business as Dr. C. R. Dorner, Dorner Laboratories, or under
any other trade name or names, and respondent’s agents, representa-
tives and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribution

‘of automobile polish, or any other product, in commerce, as “com-

merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:
A. Representing, directly or by implication, that: ‘

1. Respondent’s polish imparts to an automobile’s surface
a protective finish or depth of luster which is permanent
or which remains virtually unchanged throughout the life
of the surface.

9. The application of respondent’s polish imparts to an
automobile’s surface a finish that cannot be scratched with
fingernails.

8. The application of a coating of respondent’s polish to
an automobile’s surface can only be removed by the use of
sandpaper or phosphoric acid, or any other similarly con-
stituted substance.

4. The use of respondent’s automobile polish will protect
an automobile’s surface from rust permanently, or for any
period longer than is the fact.

5. Any foreign substance will be prevented from sticking
to an automobile’s finish after application of respondent’s
polish, or that fingerprints and bugs will not stick to an
automobile’s surface after application of respondent’s pol-
ish. .

6. After application of respondent’s polish to an auto-
mobile’s surface, the finish will not be affected by the ultra-
violet rays of the sun, or will not oxidize in sunlight.

7. The application of respondent’s polish to the surface
of boats will increase the boat's speed by 3 to 5 knots, or
by any amount more than is the fact.

8. The application of respondent’s polish to the surface
of automobiles will increase the automobile’s speed by 5
miles per hour, or by any amount more than is the fact.
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9. Respondent’s polish is being used by commercial or
military air authorities to shield or protect aluminum jet
aircraft.

10. Respondent’s polish is generally being used at the
Indianapolis Speedway, or any other Speedway or auto
race course, for the purpose of increasing the speed of rac-
ing cars. :

11. Respondent’s polish imparts a coating of glass to an
automobile’s surface.

12. Respondent’s polish is composed of or contains glass.

18. Respondent’s polish is composed of a radioactive
chemical combined with X-ray that dissolves glass into
liquid glass, or that respondent’s polish acts by depolariz-
ing dirt like two opposite magnets pushing the dirt apart.

14. After application to an automobile’s surface, respond-
ent’s polish becomes as hard as auto windshield glass.

15. Respondent’s polish never wears out.

16. Respondent’s polish does not contain silicone.

17. Respondent’s polish has been subjected to perform-
ance tests in which it was compared to 148 different brands
of automobile polish, or compared to any number of com-
peting brands of polish that is more than the fact.

18. Respondent’s polish was found to be superior to all
other brands of polish on the market as a result of tests.

19. Respondent’s polish has the same electron structure,
or the same molecular structure, as acrylic paint.

20. Respondent operates, maintains, controls or owns a
laboratory, or a number of laboratories, for the formula-
tion, testing, analysis or production of automobile polish,
or any other product.

21. Respondent has earned a doctorate degree in chem-
istry, or any related scientific field, or that respondent has
scientific or technical experience which he has utilized in the
formulation of automobile polish, or any other product.

292. Respondent is, or has been, engaged in space re-
search or development, or research or development in any
related field, under the sponsorship or employ of, or affilia-
tion with, the United States Government.

93. Persons who sell respondent’s polish will earn, or
may reasonably expect to earn, one million dollars, or any
specified amount of money when such amount is in excess
of that which respondent can establish as being the earn-
ings such person may reasonably expect to achieve.
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24. Respondent has earned one million dollars through
sales of automobile polish, or any specified amount of money
when such amount is in excess of that which respondent
can establish as being his earnings.

25. Respondent’s volume of sales in his first year of
business was in excess of one million dollars, or that re-
spondent’s sales in any period have been any specified
amount of money when such amount is in excess of that
which respondent can establish as being his sales for the
period stated.

26. Chemical companies, such as E. I. Du Pont de Nem-
ours & Co., Inc., or any companies, have offered respondent
over three million dollars, or any amount, for the purchase
of the formula for the automobile polish which he sells.

27. Respondent is the owner of the formula for the auto-
mobile polish which he sells, or that he manufactures the
product.

28. The advertising literature disseminated by respondent
for his automobile polish has been given the approval of
the Federal Trade Commission, the United States Post Of-
fice Department, the Canadian Government, or the govern-
ments of or agencies of any other countries; or that respond-
ent’s advertising has been approved by Better Business
Bureaus or by Chambers of Commerce; or that respondent’s
automobile polish has been tested by, or its claims approved
by, the National Bureau of Standards, the Food and Drug
Administration, or any other government agency.

B. Using the words “Liquid Glass”, or any other name of
similar import or meaning, as a name for, or to describe or refer
to, respondent’s automobile polish.

C. Using the word, “Laboratories”, or any other word of
similar import or meaning, as part of any trade or corporate
name or in any other manner, to describe or refer to respondent’s

business, unless respondent does in fact operate, maintain, con-

trol or own a laboratory.
D. Misrepresenting, in any manner:

1. The permanence, protective qualities, imperviousness
to seratching or removal, rust prevention or protection, or
any other characteristics or qualities of respondent’s polish,
or of any product.

2. The composition, ingredients, or nature of the contents
of respondent’s polish, or of any product.
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3. The nature of respondent’s business, education, quali-
fications or experience, or the nature or results of any test
conducted on any product.

4. The amount or nature of the earnings that have been
achieved, or will be achieved, by respondent, respondent’s
business, or by persons who sell respondent’s product.

E. Placing in the hands of distributors, jobbers, dealers, re-
tailers, or others, means and instrumentalities by and through
which they may deceive and mislead the purchasing public in
the manner or as to the things hereinabove prohibited.

It is further ordered, That the respondent herein shall, within
sixty (60) days after service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with this order.

Ix THE MATTER OF
MID-AMERICA FOOD SERVICE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-708. Complaint, Feb. 7, 196,—Decision, Feb. 7, 1964

Consent order requiring River Forest, Ill., distributors of freezers and foods
by means of a so-called “freezer-food plan”, to cease making a variety of
false representations concerning their time in business, ownership of their
own food processing plants, size and manner of operations, guarantees,
prices, terms and conditions of sale, among other false claims as in the order
below.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Mid-America Food
Service, Inc., a corporation, and Leonard A. Ferrara, individually
and as an officer of said corporation, hereinafter referred to as re-
spondents, have violated the povisions of said Act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows:

Paracrara 1. Respondent Mid-America Food Service, Inc., is a
corporation organized, existing and doing business under and by vir-

224-069—70—45
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tue of the laws of the State of Illinois, with its principal office and
place of business located at 7353 North Avenue, River Forest, Illi-
nois.

Respondent Leonard A. Ferrara is the president and chief execu-
tive officer of the corporate respondent, and he formulates, directs
and controls the acts and practices hereinafter set forth. His business
address is the same as that of the corporate respondent. His home
address is 7820 Chicago Avenue, River Forest, Illinois.

Par. 2. Respondents are now and for some time last past, have been
engaged in the advertising, offering for sale and distribution of freez-
ers and foods by means of a so-called “freezer-food plan.”

Par. 3. In the course and conduct of their business, at all times
mentioned herein, respondents have been in substantial competition
in commerce, with corporations, firms, and individuals in the sale of
freezers, food, and freezer-food plans.

Par. 4. In the course and conduct of their business, respondents
have disseminated, and caused the dissemination of, certain advertise-
ments by the United States mails and by various means in commerce,
as “commerce” is defined in the Federal Trade Commission Act, in-
cluding but not limited to advertisements inserted in newspapers of
extensive interstate circulation, brochures and circulars, for the pur-
pose of inducing, and which were likely to induce, directly or indi-
rectly, the purchase of food, as the term “food” is defined in the
Federal Trade Commission Act; and have disseminated, and caused
the dissemination of advertisements by various means including those
aforesaid, for the purpose of inducing, and which were likely to in-
duce, directly or indirectly, the purchase of food and freezers in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act.

Par. 5. By means of advertisements disseminated, as aforesaid and
by the oral statements of sales representatives, respondents have repre-
sented, directly or by implication :

1. That respondents have been in the freezer food business since
1957.

2. That respondents own and operate their own food processing
plants in River Forest, Illinois, or in any other location.

3. That respondents serve over three million satisfied families.

4, That respondents sell only food and do not sell freezers.

5. That the freezers and the food are fully and unconditionally
guaranteed or insured under the contract.

6. That purchasers can enter respondents’ freezer-food plan on a
trial basis. ‘

7. That respondents sell their food at wholesale prices.
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8. That respondents will permit purchasers of a food plan to have
the free use of a freezer.

9. That a purchaser of respondents’ food who remains in the food-
freezer plan for two years will automatically become the owner of a
freezer without charge.

10. That the initial food order supplied by respondents will last
the purchaser for four months.

11. That purchasers can cancel respondents’ contract at any time
without penalty or additional charge.

12, That substantially all major brands of food products are avail-
able under respondents’ freezer-food plan.

13. That purchasers of or subscribers to respondents’ freezer-food
plan will receive all their food requirements and a freezer for the
same or less money than they have been paying for food alone.

14. That installment contracts for the purchase of respondents’
freezer-food plan, freezers, or food are financed or carried by re-
spondents and are not discounted to others.

15. That respondents do not charge a “membership fee.”

16. That meat prices quoted by respondents’ salesmen to purchasers
are net weight prices.

17. That respondents quoted prices for meats and frozen foods will
remain constant throughout the time purchasers remain a member
of the food freezer plan.

18. That respondents’ operation is national in scope.

19. That there are no finance charges on purchasers’ food orders.

20. That food spoilage insurance is furnished free of charge.

21. That a deposit of $25 or other stated amounts paid by pur-
chasers subscribing to the freezer-food plan is to be applied on the
mitial food order.

Par. 6. In truth and in fact:

1. Respondents have not been in the freezer-food business since
1957. )

2. Respondents do not own or operate their own food processing
plants in River Forest or in any other location.

3. Respondents do not serve over three million satisfied families.

4. Respondents sell food and freezers.

5. Respondents’ freezers and food are not fully and uncondition-
ally guaranteed or insured under the contract.

6. Purchasers cannot enter the food-freezer plan on a trial hasis.
Respondents do not sell their food at wholesale prices.

. Purchasers of a freezer-food plan from respondents do not have
the free use of a freezer, but are in fact required to purchase said
freezer.

=1
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9. A purchaser of respondents’ food who remains in the food-
freezer plan for two years does not automatically become the owner
ot a freezer without charge.

10. The initial food order supplied by respondents is not sufficient
to last purchasers for four months.

11. Purchasers cannot cancel respondents’ contracts at any time
without penalty or liquidated damages.

12. Not all nor substantially all major brands of food products
are available under the food plan.

13. Purchasers of or subscribers to respondents’ freezer-food plan
do not receive all their food requirements and a freezer for the same
or less money than they have been paying for food alone.

14. In many instances, the contracts of purchasers of or subscrib-
ers to respondents’ freezer-food plans are not financed by respondent,
but are financed through a financial institution.

15. Respondents do charge a membership fee.

16. That quoted prices for respondents’ meats are gross weight
prices.

17. Respondents’ quoted prices for their meats and frozen food
do not remain constant throughout the time a purchaser remains
a member of the food-freezer plan.

18. Respondents’ operation is not national in scope.

19. Purchasers are required to pay finance charges on their food
orders, '

20. The food spoilage insurance is not furnished free of charge.

21. A deposit of $25 or other stated amounts paid by purchasers
subscribing to the freezer-food plan is not applied on the initial
food order, but is actually a down payment on the freezer-food plan.

Therefore, the advertisements referred to in Paragraph Four were
and are misleading in material respects and constituted, and now
constitute “false advertisements” as that term is defined in the Fed-
eral Trade Commission Act and the statements and representations
referred to in Paragraph Five were and now are false, misleading,
and deceptive.

Par. 7. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had,
and now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were and are true and into the pur-
chase of substantial quantities of freezers, food, and freezer-food
plans from respondents by reason of said erroneous and mistaken
belief.
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Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, including the dissemination by respondents of false adver-
tisements as aforesaid, were, and are, all to the prejudice and injury
of the public and of respondents’ competitors and constituted, and
now constitute, unfair methods of competition in commerce and un-
fair and deceptive acts and practices, in commerce within the intent
and meaning of the Federal Trade Commission Act, and in violation
of Sections 5 and 12 of said Act.

Decision axp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the cap-
tion hereof, and the respondents having been furnished thereafter
with a copy of a draft of complaint which the Bureau of Deceptive
Practices proposed to present to the Commission for its considera-
tion and which, if issued by the Commission, would charge respond-
ents with violation of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not consti-
tute an admission by the respondents that the law has been violated
as alleged in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having reason to believe that the respondents
have violated the Federal Trade Commission Act, and having deter-
mined that complaint should issue stating its charges in that respect,
hereby issues its complaint, accepts said agreement, makes the fol-
lowing jurisdictional findings and enters the following order:

1. Respondent, Mid-America Food Service, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its office and principal place of
business located at 7353 North Avenue, River Forest, Illinois.

Respondent, Leonard A. Ferrara, is the chief executive officer of
proposed corporate respondent and his business address is the same
as the corporate address of Mid-America Food Service, Inc. His
home address is 7820 Chicago Avenue, River Forest, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.
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PART 1

1% is ordered, That proposed respondents, Mid-America Food Serv-
ice, Inc., and Leomrd A. Ferrara, individually and as an officer of
sald corporation, and proposed respondents’ representatives, agents,
and employees, directly or through any corporate or other device,
in or in connection with the advertlsmg, offering for sale, sale or
distribution of freezers, food or freezer-food plans, or other mer-
chandise, in commerce as “commerce” is defined in the Federal Trade
Commission Act, as amended, do forthwith cease and desist from:

Representing directly or by implication that:

() Proposed respondents have been in the freezer-food
business since 1957 or for any other length of time not in
accordance with the facts;

(b) Proposed 1‘espondents own and operate their own
food processing plants in River Forest, Illinois, or in other
locations;

(c) Proposed respondents serve over 8,000,000 satisfied
families or any other number of families when such is not
in accordance with the facts;

(d) Proposed respondents sell only food and do not sell
freezers:

(e) Freezers or parts thereof or foods are uncondition-
ally guaranteed or are guaranteed in any manner unless the
nature and extent of the guarantee and the manner in which
the guarantor will perform thereunder are clearly and con-
spicuously disclosed.

(t) Purchasers can enter proposed respondents’ freezer-
food plan on a trial basis;

(g) Proposed respondents sell their food at wholesale
prices; :

(h) Proposed respondents will permit purchasers of a
food plan to have the free use of a freezer;

(1) A purchaser of proposed respondents’ food who re-
mains in the food-freezer plan for two years will automatic-
ally become the owner of a freezer without charge;

(3) The initial food ordered by a purchaser will be suf-
ficient to last such purchaser any stated or specified period
of time;

(k) Purchasers can cancel proposed respondents’ contract
at any time without penalty or additional charge;
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(1) Substantially all major brands of food products are

available under proposed respondents’ freezer-food plan;

(m) Purchasers of or subscribers to proposed respond-
ents’ freezer-food plan will receive all their food require-
ments and a freezer for the same or less money than they
have been paying for food alone;

(n) Installment contracts for the purchase of proposed
respondents’ freezer-food plan, freezers, or food, are fi-
nanced or carried by proposed respondents and are not dis-
counted to others;

(o) Proposed respondents do not charge a membership
fee;

(p) Meat prices quoted by proposed respondents’ sales-
men to purchasers are the net weight prices if such is not in
accordance with the facts;

(q) Proposed respondents’ quoted prices for meats and
frozen foods will remain constant throughout the time pur-
chasers remain a member of the food-freezer plan;

(r) Proposed respondents’ operation is national in scope;

(s) Purchasers’ food orders do not entail finance charges;

(t) Food spoilage insurance is furnished free of charge;

(n) A deposit of $25 or any other stated amount paid by
purchasers subscribing to the freezer-food plan is to be ap-
plied on the initial food order.

PART II

It is further ordered, That respondents Mid-America Food Serv-
ice, Inc., a corporation, and its officers, and Leonard A. Ferrara, in-
dividually and as an officer of said corporation, and respondents’
agents, representatives, and employees, directly or through any corp-
orate or other device in or in connection with the offering for sale,
sale or distribution of any food or purchasing plan involving food,
do forthwith cease and desist from:

1. Disseminating or causing to be disseminated any advertise-
ment by means of the United States mails or by any means in
commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, which advertisement contains any representation
or misrepresentation prohibited in paragraph a through u of
PART T of this order.

2. Disseminating or causing the dissemination of any ad-
vertisement by any means for the purpose of inducing or which
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is likely to induce, directly or indirectly, the purchase of any
food, or any purchasing plan involving food in commerce, as
“commerce” is defined in the Federal Trade Commission Act,
which advertisement contains any of the representations or mis-
representations prohibited in Paragraphs (a) through (u) of
PART I of this order.
1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied -with this order.

Ix THE MATTER OF

BIGELOW-SANFORD CARPET COMPANY, INC.

 CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(a)

OF THE CLAYTON ACT
Docket T420. Complaint, Feb. 26, 1959—Decision, Feb. 10, 1964.

Consent order requiring manufacturers of rugs and carpets, with plants in a
number of Fastern States, to cease discriminating in price among retail-
ers who compete in reselling its rugs and carpets by means of its annual
cumulative quantity discount system, in violation of Sec. 2(a) of the
Clayton Act.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated and is now vio-
lating the provisions of subsection (a) of Section 2 of the Clayton
Act (U.S.C. Title 15, Section 13), as amended by the Robinson-
Patman Act, approved June 19, 1936, hereby issues its complaint
stating its charges with respect thereto as follows:

Paragraru 1. Respondent, Bigelow-Sanford Carpet Company,
Inc., is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its principal
office located at 140 Madison Avenue in the city of New York, State

» of New York.

Par. 2. Respondent is engaged in the manufacture, sale and dis-
tribution of rugs and carpets under two distinet product lines, Bige-
low Rugs and Carpets and Sanford Carpets. Respondent is a sub-
stantial factor in the carpet industry with a sales volume in 1957 in
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excess of $74,000,000 and manufacturing plants located in Amster-
dam, New York, Bristol, Virginia, Landrum, South Carolina, Sum-
mervile, Georgia and Thompsonville, Connecticut.

Par. 3. In the course and conduct of its business respondent now
causes, and for some time last past has caused its rugs and carpets,
when sold for use, consumption, or resale, to be shipped from its
manufacturing plants in the aforesaid States to purchasers thereof
located in various other States of the United States and maintains,
and at all times mentioned herein has maintained, a substantial
course of trade in said rugs and carpets in commerce as “commerce”
is defined in the aforesaid Clayton Act.

Par. 4. Respondent in the course and conduct of its business, has
discriminated in price between different purchasers of its rugs and
carpets of like grade and quality, by selling said products at higher
and less favorable net purchase prices to some purchasers than the
same are sold to other purchasers who have been and are in competi-
tion with the favored purchasers. ' '

Par. 5. The following example is illustrative of respondent’s dis-
criminatory pricing practices.

Respondent now has, and for the past several years has had in ef-
fect, an annual cumulative quantity discount system ranging from one
to five percent, based on the annual net billings of rugs and carpets
of its Bigelow Rugs and Carpets line, as follows:

Annual purchases @ﬁ?&'ﬁg
Up to $4,999 . e 0
$5,000 to $14,999 - 1
$15,000 to $24,999 . e 135
$25.000 to $34,990 e 2
$35.000 to $44,990 e 2%
"$45,000 to $59,999 e 3
$60,000 to $T4,999 31
$75,000 to 889,999 e e 4
$90,000 t0 $104,999 o e 41
Cver §105,000 o e - R

Respondent’s aforedescribed annual cumulative quantity discount
system results in discriminatory net sales prices as between competi-
tive purchasers in the different volume and discount brackets of said
schedule. Purchasers of respondent’s products for competitive resale
unable to reach an annual purchase volume of $5,000, for example, re-
ceive no volume discounts on their purchases and thus have a signifi-
cant buying price disadvantage.
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Moreover, the competitive effect of the resulting net price differ-
ences becomes even more apparent in connection with respondent’s
application of the above discount schedule to chain stores such as, for
example, The May Department Stores Company and Allied Stores
Corporation.

Respondent allows said chain purchasers to combine the purchase
volume of their various outlets so as to qualify for the maximum 5%
discount allowed. In many instances the purchase volumes of the dif-
ferent individual stores of the chain are not sufficient to warrant any
discount at all, but because of the policy of the respondent in grant-
ing the rate of discount on the combined purchase volumes of all the
chain outlets, each individual store is allowed the maximum dis-
count of 5%.

For example, in 1955 total net purchases from respondent by the
Allied chain were $824,431 on which a rebate of $41,221, calculated
at 5% was paid. Individually, 15 of the 44 stores participating failed
to qualify for any rebate, 13 qualified for a rebate of only 1% and
none of the individual stores qualified for the maximum 5% rebate,
which was allowed to all the participating stores in the Allied chain.
In the same year the net purchases by The May Department Stores
from respondent were $595,622 on which a 5% rebate of $29,781 was

paid. Based on their individual purchase volumes only three of the

participating stores qualified for the 5% maximum rebate which all
were allowed.

In many instances respondent’s non-chain customers are purchas-
ing individually from respondent in considerably greater volume
than the individual chain store with whom they compete, and, in so
doing receive either no discount, or at best a low bracket discount
corresponding with their actual volume of purchases, while the com-
petitive individual chain store is allowed the maximum discount of
5%. The products sold under respondent’s different product lines are
of like grade and quality in its respective line, and these independent
non-chain customers purchase the same grade and quality of mer-
chandise from respondent as do its chain store customers. In many
instances the individual chain stores and the independently owned
stores are located in the same city or metropolitan area and both the
chain and non-chain stores are in active and constant competition
with and among and between each other for the consumer trade.

Specific illustrations of representative net price differences occa-
sioned between the said favored and non-favored competing cus-
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tomers on commodities of like grade and quality sold by respondent
in commerce during 1955, are as follows:

Customer Purchase Rebate Percent of
volume rebate

Baltimore trade area:

The May Co_ - ____.__ $11, 024, 32 8551, 22 5

Hutzler Brothers, Inc__________._. 26, 924, 60 538. 49 2

MeDowell & Co_ oo oo . 11, 407. 14 114. 07 1

Blum’s, Ine._ .. 3, 408. 41 54. 08 1
Akron trade area:

M. O’Neil Co. (May)______.___.__ 97, 047. 27 4, 897. 37 5

A. Polsky (Allied) - _________ 43, 689. 44 2, 284. 47 5

Yeager Co_ - oo ___ 10, 939. 50 109. 40 1

H. M. Stough_.__________________ m None |- -_-_.

1 Under $5,000.

Par. 6. The effect of the diseriminations in price by respondent
as hereinbefore set forth may be substantially to lessen competition in
the lines of commerce in which the purchasers receiving and those
denied the benefits of the more favorable prices are engaged, and to
injure, destroy or prevent competition between purchasers receiving
the benefit of said more favorable prices, and the purchasers from
whom such more favorable prices are withheld.

Par. 7. The aforesaid discriminations in price by respondent as
hereinabove alleged and described constitute violations of subsection
(a) of Section 2 of the aforesaid Clayton Act as amended.

Mr. Eldon P. Schrup and Mr. Robert @. Cutler for the Commis-
sion.

Cahill, Gordon, Reindel & Ohl, by Mr. Jerrold G. Van Cise, New
York, N.Y., for respondent.

IntTian Decision BY Warter R. JonNsow, HEariNg ExAMINER

In the complaint dated February 26, 1959, the respondent is
charged with violating the provisions of subsection (a) of section
2 of the Clayton Act, as amended.

On March 2, 1960, the respondent and its attorney entered into an
agreement with counsel supporting the complaint for a consent
order.

Under the foregoing agreement, the respondent admits the juris-
dictional facts alleged in the complaint. The parties agree, among
other things, that the cease and desist order there set forth may be
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entered without further notice and have the same force and effect as
if entered after a full hearing and the document includes a waiver
by the respondent of all rights to challenge or contest the validity of
the order issuing in accordance therewith. The agreement further
recites that it is for settlement purposes only and does not constitute
an admission by the respondent that it has violated the law as alleged
in the complaint.

The hearing examiner finds that the content of the agreement
meets all of the requirements of section 8.25(b) of the Rules of the
Commission.

This agreement is entered into subject to the condition that the
initial decision based thereon shall be stayed by the Commission and
shall not become the decision of the Commission unless and until the
Commission disposes of Docket Nos. 7421, 7631, 7632, 7633, 7634,
7635, 7636, 7637, 7638, 7639 and 7640, by orders to cease and desist in
substantially the same form as set forth herein, or by other appro-
priate order to cease and desist or of dismissal.

The hearing examiner being of the opinion that the agreement and
the proposed order provide an appropriate basis for disposition of
this proceeding as to all of the parties, the agreement is hereby ac-
cepted and it is ordered that the agreement shall not become a part
of the official record of the proceeding unless and until it becomes a
part of the decision of the Commission. The following jurisdictional
findings are made and the following order issued.

1. Respondent Bigelow-Sanford Carpet Company, Inc., is a corp-
oration organized, existing and doing business under and by virtue
of the laws of the State of Delaware with its office and principal
place of business located at 140 Madison Avenue, New York, New
York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

1t is ordered, That respondent Bigelow-Sanford Carpet Company,
Inc., a corporation, its officers, agents, representatives and employees,
directly or through any corporate or other device, in connection with
the sale of rugs and carpets in commerce, as “commerce” is defined
in the Clayton Act, do forthwith cease and desist from:
Discriminating, directly or indirectly, by cumulative volume
discount or otherwise, in the price of rugs and carpets of like
grade and quality, by selling to any purchaser at net prices lower
than the net price charged any other purchaser competing in
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fact with such favored purchaser in the resale and distribution
of such rugs and carpets.

For the purpose of determining “net price” under the terms of
this order, there shall be taken into account discounts, rebates, al-
lowances, deductions or other terms and conditions of sale by which
net prices are effected.

Fixar Orper*

The Commission, by order issued August 19, 1960, having extended
until further order of the Commission the time within which the
initial decision of the hearing examiner would otherwise become the
decision of the Commission, pursuant to certain conditions contained
in paragraph 8 of the consent agreement to cease and desist; and

The Commission having determined that the aforesaid conditions
have been fulfilled and that the initial decision of the hearing ex-
aminer is appropriate in all respects to dispose of this proceeding :

1t is ordered, That the initial decision of the hearing examiner, filed
July 25, 1960, be, and it hereby is, adopted as the decision of the
Commission. :

1t is further ordered, That the above-named respondent shall,
within sixty (60) days after the expiration of time allowed for filing
a petition for review, if no such petition has been duly filed within
such time by respondents in Docket 7634, Docket 7635 or Docket
7639, file with the Commission a report, in writing, setting forth in
detail the manner and form in which it has compiled with the order
to cease and desist.

1t is further ordered, That if petition for review is duly filed in
Docket 7634, Docket 7635 or Docket 7639, then the time for filing a
report of compliance shall begin to run de novo from the latest date
of any final judicial determination in any such appellate review.

Ix TaE MATTER OF
MOHASCO INDUSTRIES, INC.
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(&)
OF THE CLAYTON ACT
Docket T421. Complaint, Feb. 26, 1959—Decision, Feb. 10, 1964

Consent order requiring the largest manufacturer of rugs and carpets in the
United States, with manufacturing facilities in six States, to cease dis-

*Reported as amended by order of April 2, 1964, which amended the time in whick
respondent is required to file a report of compliance.
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criminating in price among retailers who compete in reselling its rugs and
carpets by means of its annual cumulative quantity discount system, in
violation of Seec. 2(a) of the Clayton Act.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated and is now violat-
ing the provisions of subsection (a) of Section 2 of the Clayton Act
(U.S.C. Title 15, Section 13), as amended by the Robinson-Patman
Act, approved June 19, 1936, hereby issues its complaint stating its
charges with respect thereto as follows:

Paracrare 1. Respondent, Mohasco Industries, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New York, with its principal office and
place of business located at 57 Liyon Street in the city of Amsterdam,
State of New York. Respondent corporation is the result of the
merger on December 31, 1955, of Alexander Smith, Inc. and Mohawk
Carpet Mills, Ine.

Par. 2. Respondent is engaged in the manufacture, sale and dis-
tribution of rugs and carpets under the separate product lines of
Mohawlk and Alesander Smith. Respondent is the largest firm in the
rug and carpet industry, with sales in 1957 in excess of $98,000,000
and manufacturing facilities located in the six States of New York,
Massachusetts, South Carolina, Mississippi, Delaware and Pennsyl-
vania.

Par. 3. In the course and conduct of its business, respondent now
causes, and for some time last past has caused, its rugs and carpets,
when sold for use, consumption, or resale, to be shipped from its
manufacturing plants in the aforesaid States to purchasers thereof
located in various other States of the United States and maintains
and at all times mentioned herein has maintained, a substantial course
of trade in said products in commerce as “commerce” is defined in the
aforesaid Clayton Act.

Par. 4. Respondent in the course and conduct of its business, has
diseriminated in price between different purchasers of its rugs and
carpets of like grade and quality, by selling sald products at higher
and less favorable net purchase prices to some purchasers than the
same are sold to other purchasers who have been and are in compe-
tition with the favored purchasers.

Par. 5. The following examples are illustrative of respondent’s dis-
criminatory pricing practices.
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Respondent now has, and for the past several years has had in effect,
an annual cumulative quantity discount system ranging from one to
five percent, based on the amount of the customer’s annual net pur-
chases as follows:

Mohaiwk Line

Discounts
Annual purchases (percent)
Upto$4,999__ S 0
§5,000 to $9,999_ - - B e e 1
$10,000 to $14,999_____________ e e 1%
$15,000 to $24,999 e 2
$25,000 to $39,999__________ - - een 24
$40,000 to $54,999._._ - - e 3
$55,000 to $69,999_ o 3%
$70,000 to $84,999______________ S 4
$85,000 to $99,999_ J 414
$100,000 and over—_ 5

Alewander Smith Line

Discounts
Annual purchases (percent)
Up to 84,999 0
85,000 to 89,999 __ 1
$10,000 to 814.999_ 114
15,000 to $24,999 2
$25,000 to 834,999 _ 2%
$35,000 to $44.999__ 3
§45,000 to $59,999_ o 3%
860,000 to $74,999 4
$75,000 to $89,999_ . 414
§90,000 and over____.________ 5

Respondent’s aforedescribed annual cumulative quantity discount
systems result in discriminatory net sales prices as between competitive
purchasers in the different volume and discount brackets of said
schedules. Purchasers of respondent’s products for competitive resale
unable to reach an annual purchase volume of $5,000, for example, re-
celve no volume discounts on their purchases and thus have a signifi-
cant buying price disadvantage.

Moreover, the competitive effect of the resulting net price differences
becomes even more apparent in connection with respondent’s applica-
tion of the above discount schedules to chain stores such as, for exam-
ple, The May Department Stores Company and Allied Stores Corpo-
ration. Respondent allows said chain purchasers to combine the pur-
chase volumes of their various outlets so as to qualify for the masximum
5% discount allowed. In many instances the purchase volumes of the
different individual stores of the chain are not sufficient to warrant any
discount at all, but because of the policy of the respondent in granting
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the rate of discount on the combined purchase volumes of all the chain
outlets, each individual store is allowed the maximum discount of
approximately 5%.

For example in 1956, the Allied chain purchased a gross total of
$706,189.61 from respondent’s Mohawk Division and received an ap-
proximate 5% rebate of $38,897.12 based on total net shipments. Of the
88 participating stores, the purchase volumes of 15 of these stores
failed to qualify for any rebate and nine qualified for only the mini-
mum rebate of 1%. Of the remaining stores, only one qualified for the
maximum rebate allowed to all 38 stores.

Respondent’s Smith Division in 1956 sold a gross total of $254,-
748.81 to the Allied chain and paid an approximate 5% rebate of
$11,243.67, based on net purchases. Based on individual purchase
volumes, 21 of the 32 participating Allied stores failed to qualify for
any rebate and none qualified for the approximate 5% rebate allowed
to all 32 stores.

In 1956, The May Department Stores Company purchased a gross
total of $284,865.60 from respondent’s Mohawk Division and received
an approximate 5% rebate of $14,243. Only one of the 11 individual
May stores participating qualified for the approximate 5% rebate on
the basis of individual purchase volumes, and four May stores on an
individual basis qualified for no rebate. Purchases from respondent’s
Smith Division by The May chain were only $47,526 in 1956 but a
rebate of $1,847, or approximately 4% was paid. This aggregate
rebate is nearly twice the size of the $934.64 rebate which would have
been paid on the basis of the actual purchase volumes of the indi-
vidual stores.

In many instances respondent’s non-chain customers are purchas-
ing individually from respondent in considerably greater volume
than the individual chain store with whom they compete, and in so
doing receive either no discount, or at best a low bracket discount
corresponding with their actual volume of purchases, while the com-
petitive individual chain store is allowed the maximum discount of
5%. The products sold under respondent’s different product lines are
of like grade and quality in its respective product line, and these
independent non-chain customers purchase the same grade and qual-
ity of merchandise from respondent as do its chain store customers.
In many instances the individual chain stores and the independently
owned stores are located in the same city or metropolitan area and
both the chain and non-chain stores are in active and constant com-
petition with and among and between each other for the consumer
trade.
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Specific illustrations of representative net price differences occa-
sioned between the said favored and non-favored competing custom-
ers on commodities of like grade and quality sold by respondent in
commerce during 1956, are as follows:

Customer Purchase Rebate Percent of
volume rebate
CLEVELAND TRADE AREA
Mohawk Division:
The May COcuvcemeeccecceeeee $33, 865 $1, 626 4. 80
Bubnick Carpet Co_ oo oo o- 52, 041 1, 499 2. 88
Bailey Dept. Store__ .. ------ 21, 627 830 3. 84
Factory Furniture_ _.___ .-~ 15, 932 306 1. 92
Sterling-Lindner-Davis (Allied) .- .- 5, 765 276 4. 79
Wm. Taylor Son & Co. (May)_...- 225 11 4. 89
BALTIMORE TRADE AREA
Alexander Smith Division:
The May Co_ oo 6, 166. 91 205. 05 3. 33
Brager-Eisenberg__ . .. o .-..-- 11, 720. 61 167. 02 1. 43

Par. 6. The effect of the discriminations in price by respondent
as hereinbefore set forth may be substantially to lessen competition
in the lines of commerce in which the purchasers receiving and those
denied the benefits of the more favorable prices are engaged, and to
injure, destroy or prevent competition between purchasers receiving
the benefit of said more favorable prices, and the purchasers from
whom such more favorable prices are withheld.

Par. 7. The aforesaid discriminations in price by respondent as
hereinabove alleged and described constitute violations of subsection
(a) of Section 2 of the aforesaid Clayton Act as amended.

Mr. Eldon P. Schrup and Mr. Robert G. Cutler for the Commis-
sion.

Hughes, Hubbard, Blair & Beed, by Mr. Edward S. Redington,
New York, N.Y., for respondent. :

IntTian Decision By WarTter R. Jounson, HEarING EXAMINER

In the complaint dated February 26, 1959, the respondent is
charged with violating the provisions of subsection (a) of Section 2
of the Clayton Act, as amended.

224-069—70——46
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On April 7, 1960, the respondent and its attorney entered into an
agreement with counsel supporting the complaint for a consent
order.

Under the foregoing agreement, the respondent admits the juris-
dictional facts alleged in the complaint. The parties agree, among
other things, that the cease and desist order there set forth may be
entered without further notice and have the same force and effect as
it entered after a full hearing and the document includes a waiver
by the respondent of all rights to challenge or contest the validity
of the order issuing in accordance therewith. The agreement further
recites that it is for settlement purposes only and does not constitute
an admission by the respondent that it has violated the law as alleged
in the complaint.

The hearing examiner finds that the content of the agreement
meets all of the requirements of Section 3.25(b) of the Rules of the
Commission.

This agreement is entered into subject to the condition that the
initial decision based thereon shall be stayed by the Commission and
shall not become the decision of the Commission unless and until the
Commission disposes of Docket Nos. T420, 7631, 7632, 7633, 7634,
7635, 7636, 7637, 7638, 7639 and 7640, by orders to cease and desist in
substantially the same form as set forth herein, or by other appro-
priate order to cease and desist or of dismissal.

The hearing examiner being of the opinion that the agreement and
the proposed order provide an appropriate basis for disposition of
this proceeding as to all of the parties, the agreement is hereby ac-
cepted and it is ordered that the agreement shall not become a part
of the official record of the proceeding unless and until it becomes a
part of the decision of the Commission. The following jurisdictional
tindings are made and the following order issued.

1. Respondent Mohasco Industries, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of New York, with its office and principal place of busi-
ness located at 57 Lyon Street, Amsterdam, New York.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

It is ordered, That respondent Mohasco Industries, Inc., a corpora-
tion, its officers, agents, representatives and employees, directly or
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through any corporate or other device, in connection with the sale
of rugs and carpets in commerce, as “commerce” is defined in the
Clayton Act, do forthwith cease and desist from:

Discriminating, directly or indirectly, by cumulative volume
discount or otherwise, in the price of rugs and carpets of like
grade and quality, by selling to any purchaser at net prices lower
than the net price charged any other purchaser competing in
tact with such favored purchaser in the resale and distribution
of such rugs and carpets.

For the purpose of determining “net price” under the terms of this
order, there shall be taken into account discounts, rebates, allowances,
deductions or other terms and conditions of sale by which net prices
are effected.

FixaL Orper*

The Commission, by order issued August 19, 1960, having extended
until further order of the Commission the time within which the
initial decision of the hearing examiner would otherwise become the
decision of the Commission, pursuant to certain conditions contained
m paragraph 8 of the consent agreement to cease and desist; and

The Commission having determined that the aforesaid conditions
have been fulfilled and that the initial decision of the hearing ex-
aminer is appropriate in all respects to dispose of this proceeding :

It is ordered, That the initial decision of the hearing examiner,
filed July 25, 1960, be, and it hereby is, adopted as the decision of
the Commission.

It is further ordered, That the above-named respondent shall, with-
in sixty (60) days after the expiration of time allowed for filing a
petition for review, if no such petition has been duly filed within
such time by respondents in Docket 7634, Docket 7635 or Docket
7639, file with the Commission a report, in writing, setting forth in
detail the manner and form in which it has complied with the order
to cease and desist.

1t is further ordered, That if petition for review is duly filed in
Docket 7634, Docket 7635 or Docket 7639, then the time for filing a
report of compliance shall begin to run de novo from the latest date
of any final judicial determination in any such appellate review.

*Reported as amended by order of April 2, 1964, which amended the time in which
respondent is required to file a report of compliance.



