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Ix THE MATTER OF

BUSINESS & PROFESSIONAL, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Docket C-524. Complaint, July 16, 1963—Decision, July 16, 1963

Consent order requiring Roselle, N. J., collectors of debts on a commission basis
in which connection they used a variety of forms to obtain information
regarding delinquent debtors, to cease using on post cards such misleading
terms as “REGIONAL REGISTRY BOARD” signed ‘“~—————— Director”,
printing at the end of demand letters the titles “Legal Department”, ‘“Claims
Department”, and “Credit Manager”, and mailing to delinquents printed
forms resembling legal summons headed “Final Notice Prior to Suit”.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Business & Profes-
sional, Inc., a corporation, and Thomas Campagna, Sallianne Cam-
pagna, and Richard N. Heale, individually and as officers of said
corporation, hereinafter referred to as respondents, have violated
the provisions of said Act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Paracrarm 1. Respondent Business & Professional, Inc.. is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of New Jersey with its principal
office and place of business located at 613 St. Georges Avenue in
the City of Roselle, State of New Jersey.

Respondents Thomas Campagna, Sallianne Campagna and
Richard N. Heale are officers of the corporate respondent. They
formulate, direct and control the acts and practices of the corporate
respondent, including the acts and practices hereinafter set forth.
Their address is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the collection of debts alleged to be due and owing
by others, upon a commission basis, contingent upon collection.

Par. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, printed forms
to be mailed from their place of business in the State of New Jersey
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to alleged debtors located in various other states of the United
States, and have been, and are now, receiving accounts for collection
from persons, firms and corporations and have been collecting
accounts due by persons, firms and corporations located outside the
State of New Jersey and received by means of the United States
mail, letters, checks and documents to and from states other than
the State of New Jersey, and maintain, and at all times mentioned
herein have maintained, a substantial course of trade in said
collection work in commerce, as “commerce” is defined in the Federal
Trade Commission Act. '

Par. 4. In the course and conduct of their business, respondents
frequently desire to obtain information as to the current addresses,
places of employment and other pertinent information as to
persons whose alleged delinquent accounts the respondents are
seeking to collect. For this purpose they use, and have used, certain
printed forms and post cards. Typical, but not all inclusive, of said
forms is the following, which is printed on a post card:

REGIONAL REGISTRY BOARD
Upon careful investigation of your
records we find them incomplete.
It is urgent that you call—
HU 6-3562

File ‘# Mr. Russell

Not a government agency, Director

Par. 5. Through the use of the designation “Regional Registry
Board” and by the wording on said post card, particularly the
words at the end “Mr. Russell, Director,” respondents represent,
directly or by implication, to those to whom the post card is mailed
that the respondents are communicating with the addressee in
some official capacity, governmental or otherwise, and that the
information is required for official purposes. .

In truth and in fact, respondents are not acting in any official
capacity, governmental or otherwise, but desire the addressee to
contact them solely for the purpose of locating the person to whom
it is addressed and obtaining his present address, place of employ-
ment and other pertinent information. ,

Therefore, the aforesaid representations were, and are, false, mis-
leading and deceptive.

Par. 6. In the course and conduct of their business as a collec-
tion agency, respondents cause to be sent to the persons from whom
they seek to collect alleged delinquent accounts, demand letters
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at the end of which are printed certain titles. Typical, but not
all inclusive, of such designations are the following: '

Legal Department
Claims Department
Credit Manager

In truth and in fact, respondents have no Legal Department,
Claims Department or Credit Manager, but, on the contrary, re-
spondents’ sole business is the collection of alleged delinquent
accounts.

Therefore, the aforesaid representations were, and are, false,
misleading and deceptive.

Par. 7. In the course and conduct of their business, respondents
have mailed to alleged delinquent debtors certain printed forms.
Typical but not all inclusive of said forms is the following:

Finar Notice PRIOR TO SUIT

To the above named debtor:

First: You will please take notice that the undersigned claims that you are
indebted to - .. o
in the sum of ____________ for goods sold and delivered, together with interest.

Second: This is your final notice, and that unless you appear at the office of
the Business & Professional, Inec., located at 613 St. Georges Ave., Roselle, N.J.
on or.before the ____________ dayof _________.__ 19__, before 6:00 p.m. of that
day, for payment or adjustment of this claim, suit will forthwith be brought for
the total amount, with interest, costs and attorney’s fees.

Dated at Roselle, State of New Jersey, this _________.__. dayv of .o _.__._

19_..
BUSINESS & PROFESSIONAL, INC,,

Collecting Agents for

AFFIDAVIT
StaTE OF NEW JERSEY,
County of Union:

Onthis .. _.____ dayof ___________. , 19__, before me personally appeared
A. Armand, who being duly sworn, deposes and says: That he is the manager of
the Business & Professional, Inc. colleeting agents for__ .. __________________
______________________________ , and there is now due from the debtor the sum
of . , which includes interest.

Further affiant saith naught.

This is not a court order or process.
(The words in the last line are printed in type which is much smaller than the
other type used on said form.)
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Par. 8. By the use of said form set forth in the Tast precechncr
paragraph respondents lead alleged delinquent debtors into the
belief that such form is a legal summons, notice, writ or other legal
process or document and that said form imposes upon the recipient
thereof a legal obligation to respond, and that failure to so respond
will or may result in the entry of a default judgment, or other legal
consequences.

In truth and in fact, said form is not a legal document or process,
but, on the contrary, it is a demand for payment before suit is
brought.

Therefore, said form is false, misleading and deceptive.

Par. 9. The use, as hereinbefore set forth, of said representations
and said forms has had, and now has, the tendency and capacity to
deceive and mislead persons into the erroneous and mistaken belief
that said representations and implications are true, and induce
the recipients thereof to supply information which they otherwise
would not have supplied and the payment of accounts to respond-
ents, by reason of said erroneous and mistaken belief. '

Par. 10. The aforesaid acts and practices of respondents as
herein alleged, were and are, all to the prejudice and injury of the’
public and constituted, and now constitute, unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the
Federal Trade Commission Act.

Dzcistox axp Orprr

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with
a copy of a draft of complaint which the Burean of Deceptive
Practices proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondents
with violation of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by the respondents that the law has been violated as
alleged in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having reason to believe that the respondents
have violated the Federal Trade Commission Act, and having
determined that complaint should issue stating its charges in that
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respect, hereby issues its complaint, accepts said agreement, makes
the following jurisdictional findings and enters the following order:

1. Respondent Business & Professional, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New Jersey, with its office and principal
place of business located at 618 St. Georges Avenue, in the city of
Roselle, State of New Jersey.

Respondents Thomas Campagna, Sallianne Campagna and
Richard N. Heale, are officers of said corporation and their address
is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That the respondent, Business & Professional, Inc.,
a corporation, and its officers, and respondents Thomas Campagna,
Sallianne Campagna and Richard N. Heale, individually and as
officers of said corporation, and respondents’ representatives, agents
and employees, directly or through any corporate or other device,
in connection with the collection of, or the attempt to collect, alleged
delinquent accounts in commerce, as “commerce” is defined in the
Federal Trade Commission Aect, do forthwith cease and desist from:

1. Using, or placing in the hands of others for use, any
forms, letters or any other materials, printed or written, which
do not clearly and conspicuously reveal thereon that the purpose
thereof is to obtain information regarding alleged delinquent
debtors. ‘

2. TUsing post cards, forms, letters or other material which
represent, directly or by implication, that respondents’ business
is other than that of collecting alleged delinquent debts for
themselves or others.

3. Using as a designation to any form, letter or other
material the words “Legal Department”, “Claims Department”
or “Credit Manager” or any similar designation of any depart-
ment, branch or division unless the respondents have such
department, branch or division actually in operation as a part
of their organization, or otherwise representing that respond-
ents’ business is other than that of an agency for the collection
of debts from alleged delinquent debtors.

4. TUsing, or placing in the hands of others for use, respond-
ents’ present form designated “Final Notice Prior to Suit”;
or any other form or material which simulates legal process.
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It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

Ix taE MATTER OF

LEEDS WATCH CASE CORPORATION ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Docket C-525. Complaint, July 16, 196S—Decision, July 16, 1963

‘Consent order requiring Jamaica, N. Y., distributors of watchbands, some con-
sisting in whole or in substantial part of components imported from Hong
Kong, to cease selling the watchbands—to manufacturers, distributors and
wholesalers of watches—with no disclosure of their foreign origin.

COMPLAINT

Pursuant to the Federal Trade Commission Act, and by virtue
of the authority vested in it by said Act, the Federal Trade Com-
mission, having reason to believe that Leeds Watch Case Corpora-
tion, a corporation, and Harvey S. Dinstman, Joseph Dinstman
and Hyman Dinstman, individually and as officers of said corpora-
tion, hereinafter referred to as respondents, have violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows: : '

Paracrara 1. Respondent, Leeds Watch Case Corporation, is
a corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, with its office and
principal place of business located at 89-25 Van Wyck Expressway,
Jamaica 35, New York. ;

Respondents Harvey S. Dinstman, Joseph Dinstman and Hyman
Dinstman are officers of the corporate respondent. They formulate,
direct and control the acts and practices of the corporate respondent,
including the acts and practices hereinafter set forth. Their address
is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the offering for sale, sale and distribution of watch-
bands to manufacturers and distributors of watches as well as to
wholesalers for resale to the public.
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Par. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said
product, when sold, to be shipped from their place of business in
the State of New York to purchasers thereof located in various other
States of the United States and in the District of Columbia, and
maintain, and at all times herein mentioned have maintained, a
substantial course of trade in said product in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

Par. 4. Some of said watchbands consist in whole or in substan-
tial part of components which were manufactured in, and imported
from Hong Kong. When offered for sale and sold by respondents,
said watchbands do not bear a disclosure showing that they are
substantially of foreign origin.

Par. 5. In the absence of an adequate disclosure that a product,
including watchbands, is of foreign origin, the public believes and
understands that it is of domestic origin, a fact of which the Com-
mission takes official notice.

As to the aforesaid articles of merchandise, a substantial portion
of the purchasing public has a preference for said articles which
are of domestic origin, of which fact the Commission also talkes
official notice. Respondents’ failure to clearly and conspicuously
disclose the country of origin of said articles of merchandise, or,
substantial components thereof, is, therefore, to the prejudice of
the purchasing public.

Par. 6. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition in com-
merce, with corporations, firms, and individuals in the sale of
watchbands of the same general kind and nature as that sold by
the respondents.

Par. 7. The failure of respondents to disclose the foreign origin
of their watchbands or of substantial components of their watch-
bands, has had, and now has, the capacity and tendency to mislead
and deceive purchasers or members of the buying public in the
manner aforesaid, and thereby to induce them to purchase respond-
ents’ watchbands. 7

Par, 8 The aforesaid acts and practices of respondents, as
herein alleged, were and are all to the prejudice and injury of
the public and of respondents’ competitors and constituted, and
now constitute, unfair methods of competition in commerce and
unfair deceptive acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.
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The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with
a copy of a draft of complaint which the Bureau of Deceptive
Practices proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondents
with violation of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by the respondents that the law has been
violated as alleged in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having reason to believe that the respondents
have violated the Federal Trade Commission Act, and having
determined that complaint should issue stating its charges in that
respect, hereby issues its complaint, accepts said agreement, malkes
the following jurisdictional findings and enters the following order:

1. Respondent Leeds Watch Case Corporation is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its office and principal place
of business located at 89-256 Van Wyck Expressway, Jamaica 385,
New York.

‘Respondents Harvey S. Dinstman, Joseph Dinstman and Hyman
Dinstman are officers of said corporation and their address is the
same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed- -
ing is in the public interest.

ORDER

[t is ordered, That the respondent Leeds Watch Case Corpora-
tion, a corporation, and its officers, and Harvey S. Dinstman,
Joseph Dinstman and Hyman Dinstman, individually and as officers
of said corporation, and respondents’ agents, representatives and
employees, directly or through any corporate or other device, in
connection with the offering for sale, sale or distribution of watch-
bands or any other products in commerce, as “commerce” is defined



242 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order ) 63 F.T.C.

in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Offering for sale, selling or distributing watchbands or
similar products which are substantially, or which contain a
substantial part or parts, of foreign origin or fabrication
without -affirmatively disclosing the country or place of foreign
origin or fabrication thereof on the products themselves, by
marking or stamping on an exposed surface, or on a label or
tag affixed thereto, of such degree of permanency as to remain
thereon until consummation of consumer sale of the products,
and of such conspicuousness as to be lilely observed and read by
purchasers and prospective purchasers making casual inspec-
tion of the produects.

2. Offering for sale, selling or distributing any such watch-
bands or similar products packaged, or mounted in a container,
or on a display card, without disclosing the country or place
of foreign origin of the product, or substantial part or parts
thereof, on the front or face of such packaging, container, or
display card, so positioned as to clearly have application to
the product so packaged or mounted, and of such degree of
permanency as to remain thereon until consummation of con-
sumer sale of the product, and of such conspicuousness as to
be likely observed and read by purchasers and prospective
purchasers making casual inspection of the product as so pack-
aged or mounted.

3. Placing in the hands of manufacturers, distributors, re-
tailers, and others, means and instrumentalities by and through
which they may deceive and mislead the purchasing public
concerning the merchandise in the respects set out above.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
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Ix tvE MATTER OF

GEORGE N. ZOROS ET AL.
TRADING AS GEORGE N. ZOROS

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-526. Complaint, July 16, 1963—Decision, July 16, 1963

Consent order requiring Chicago manufacturing furriers to cease violating the
Fur Products Labeling Act by failing, on labels on fur products, to show the
true animal name of the fur and to disclose when the fur was artificially
colored, and failing in other respects to comply with labeling requirements.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission
having reason to believe that George N. Zoros, and Theodore Zoros,
individually and as copartners trading as George N. Zoros, here-
inafter referred to as respondents, have violated the provisions of
said Acts and the Rules and Regulations promulgated under the
Fur Products Labeling Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracraru 1. George N. Zoros and Theodore Zoros are individ-
uals and copartners trading as George N. Zoros with their office
and principal place of business located at 336 North Michigan,
Chicago, Illinois. Respondents are manufacturers and retailers of
fur products.

Par. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952, respondents have been and are
now engaged in the introduction into commerce, and in the manu-
facture for introduction into commerce, and in the sale, advertising,
and offering for sale, in commerce, and in the transportation
and distribution, in commerce, of fur products and have manu-
factured for sale, sold, advertised, offered for sale, transported
and distributed fur products which have been made in whole or
in part of furs which have been shipped and received in commerce
as the terms “commerce”, “fur”, and “fur product” are defined
in the Fur Products Labeling Act.

Par. 8. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
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4(2) of the Fur Products Labeling Act and in the manner and
form prescribed by the Rules and Regulations promulgated there-
under.

Among such misbranded fur products, but not limited thereto,
were fur products with labels which failed: :

(a) To show the true animal name of the fur used in the fur
product.

(b) To disclose that the fur products contained or were com-
posed of bleached, dyed or otherwise artificially colored fur when
such fur products were bleached, dyed or otherwise artificially
colored.

Par. 4. Certain of said fur products were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not
labeled in accordance with the Rules and Regulations promulgated
thereunder in the following respects:

(a) Information required under Section 4(2) of the Fur Prod-

- ucts Labeling Act and the Rules and Regulations promulgated

thereunder was set forth in abbreviated form, in violation of Rule 4
of said Rules and Regulations.

(b) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was mingled with nonrequired information, in violation
of Rule 29(a) of said Rules and Regulations.

(¢) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was set forth in handwriting, in violation of Rule
29(b) of said Rules and Regulations.

(d) Information required under Section 4(2) of the Fur
Products Labeling Act and the Rules and Regulations promulgated
thereunder was not set forth in the required sequence, in violation
of Rule 30 of said Rules and Regulations.

(e) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was not set forth separately on labels with respect to
each section of fur products composed of two or more sections
containing different animal furs, in violation of Rule 36 of said
Rules and Regulations.

(f) Required item numbers were not set forth on labels, in
violation of Rule 40 of said Rules and Regulations.

Par. 5. The aforesaid acts and practices of respondents, as here-
in alleged, are in violation of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder, and constitute
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unfair ‘Lnd deceptive acts and practmes m commerce  under the
Federal Trade Commission Act. ' :

DrcisioN AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Fur Prod-
ucts Labeling Act, and the respondents having been served with
notice of said ‘determination and with a copy of the complaint
the Commission intended to 1ssue, totrether wuh a proposed form
of order; and ‘

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an a,dmlssmn
by respondents of all the ]ul‘lSdlCthll‘l.l facts set forth in the com-
plaint to issue herein, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an adnussmn
by respondents that the law has been violated as set forth in such
comphmt, and waivers and provisions as required by the Com-
mission’s rules; and

The Commlssmn, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
followmor order:

1. Respondents George N. Zoros and Theodore Zoros are individ-
uals and copartners trading as George N. Zoros with their office
and  principal place of busmess loc‘xted at 336 North Michigan,
Chicago, Illinois.

2. The Federal Trade Commlssmn has ]urlsdlctlon of the subject
matter of this proceeding and of the respondents, and the proceeding

is in the public interest.
ORDER

It s ordered That respondents. (:reorge N. Zoros and Theodore
Zoros, individually and as copartners, trading as George N. Zoros
or under any other trade name, and respondents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the introduction, or manufacture for
introduction, into commerce, or the sale, advertising or offering
for sale, in commerce, or the transportation or distribution in com-
merce of any fur products; or in connection with the sale, manu-
facture for sale, advertising, offering for sale, transportation or
distribution, of any fur product which has been made in whole
or in part of fur which has been shipped and received in com-

780-018—69——17
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merce as “commerce”, “fur” and “fur product” are defined in the
Fur Products Labeling Act do forthwith cease and desist from:
A. Misbranding fur products by:

1. Failing to affix labels to fur products showing in
words and figures plainly legible all the information re-
quired to be disclosed by each of the subsections of Section
4(2) of the Fur Products Labeling Act.

2. Abbreviating information required under Section
4(2) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder.

3. Mingling information required under Section 4(2)
of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder with nonrequired
information.

4. Setting forth information required under Section
4(2) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder in handwriting.

5. Failing to set forth the information vequired under
Section 4(2) of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder in the
sequence required.

6. Failing to set forth separately on labels attached
to fur produects composed of two or more sections con-
taining different animal furs the information required
under Section 4(2) of the Fur Products Labeling Act
and the Rules and Regulations promulgated thereunder
with respect to the fur comprising each section.

7. Failing to set forth on labels the item number or
mark assigned to a fur product.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
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Coinplaint

IN THE MATTER OF

GEME\ PRECISION \IETALS INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THD ALLEGED VIOLATION OF THE
FEDERAL TRADE ,CO]VIMISSION ACT

Docket 0-527. Complaint, July 17, 196'3—Decis'i0n,“J'u,ly 17, 1963

Consent mder requiring Union, N. J,, distributors of watchbands consisting
wholly or substantially of pmts imported from Hong Kong, to cease selling:
the watchbands—to manufacturers, distributors, and retailers of watches.
—with no disclosure of their foreign origin,

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Gemex
Precision Metals, Inc., a corporation, and Everett L. Ackley in-
dividually and as an officer of said cor poratlon, hereinafter referred
to as respondents, have violated the provisions of said Act, and
it appearing to the Commission that a pmceedmv by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect.as follows:

Psracrarr 1. Respondent Gemex Precision Metals, Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its office and
principal place of business located at 1200 Commerce Avenue in
the city of Union, State of New Jersey.

Respondent Everett L. Ackley is president of the corpor’tte re-
spondent. He formulates, directs and controls the acts and practices
of the corporate respondent, including the acts and practices herein-
after-set forth. His address is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for some tlme last, past h‘we
been, engaged in the advertising, offering for sale, sale and distribu-
tion of watchbands to manufacturers and distributors of watches
as well as to retailers for resale to the public.

Par. 3. In the course and conduct of their business, respondents -
now cause, and for some time last past have caused, their said
product, when sold to be shipped from their place of business.
in the State of New Jersey to purclnsers thereof located in various:
other States of the United States and in the District of Columbia,.
and maintain, and at all times herein mentioned have maintained,.
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a substantial course of trade in said product in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

Par. 4. Said watchbands consist in whole or in substantial
part of components which were manufactured in, and imported
from Hong Kong. When offered for sale or sold by respondents,
said watchbands do not bear disclosure showing that they are
substantially of foreign origin.

Par. 5. By the aforesaid practices, respondents place in the
hands of watch manufacturers, distributors and retailers, means
and instrumentalities by and through which they may mislead the
public as to the place of origin of said watchbands or the substan-
tial components thereof. '

Par. 6. In the absence of an adequate disclosure that a product,
including watchbands, is of foreign origin, the public believes and
understands that it is of domestic origin, a fact of which the Com-
mission takes official notice.

As to the aforesaid articles of merchandise, a substantial portion
of the purchasing public has a preference for said articles which
are of domestic origin, of which fact the Commission also takes
official notice. Respondents’ failure to clearly and conspicuously
disclose the country of origin of said articles of merchandise, or,
substantial components thereof, is, therefore, to the prejudice of
the purchasing public. _

Par. 7. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in com-
merce, with corporations, firms and individuals in the sale of
metal expansion watchbands of the same general kind and nature
as that sold by respondents.

Par. 8. The use by respondents of the false, misleading and
deceptive representations and practices hereinabove set forth, and
the failure to disclose tlie foreign origin of their watchbands or
of substantial components of their watchbands, have had, and
now have, the capacity and tendency to mislead and deceive pur-
chasers or members of the buying public in the manner aforesaid,
and thereby to induce them to purchase respondents’ watchbands.

Par. 9. The aforesaid acts and practices of respondents, as here-
in alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now
constitute, unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce, in violation of Section
5 of the Federal Trade Commission Act.
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‘ " DEcisioN AND ORDER

The Commlssmn havmg heretofore determmed to 1ssue its com-k
~pla1nt ‘charging the respondents named in the c&ptlon hereof with
violation of the Federal Trade. Commission Act, and the respond-
ents having been served with notice of said determination and with
a copy of the complaint the Commission intended to issue, together
with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by respondents of all the jurisdictional facts set forth in the
complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as
set forth in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Gemex Precision Metals, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place
of business located at 1200 Commerce Avenue, in the city of Union,
State of New Jersey.

Respondent Everett L. Ackley is an officer of the said corporation,
and his address is the same as that of the said eorporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest. :

ORDER

It is ordered, That respondents Gemex Precision Metals, Inc.,
a corporation, and its officers, and Everett L. Ackley individually
and as an officer of said corporation, and respondents’ agents,
representatives and employees, directly or through any corporate
or other device, in connection with the offering for sale, sale or
distribution of watchbands or any other products, in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Offering for sale, selling or distributing any such prod-
ucts which are substantially, or which contain a substantial
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part or parts, of foreign origin or fabrication without affirm-
atively disclosing the country or place of foreign origin or
fabrication thereof on the products themselves, by marking
or stamping on an exposed surface, or on a label or tag affixed
thereto, of such degree of permanency as to remain thereon
until consummation of consumer sale of the products, and of
such conspicuousness as to be likely observed and read by pur-
chasers and prospective purchasers making casual inspection
of the products. ‘

2. Offering for sale, selling, or distributing any such prod-
uct packaged, or mounted in a container, or on a display card,
without disclosing the country or place of foreign origin of
the product, or substantial part or parts thereof, on the front
or face of such packaging, container, or display card, so posi-
tioned as to clearly have application to the product so pack-
aged or mounted, and of such degree of permanency as to
remain thereon until consummation of consumer sale of the
product, and of such conspicuousness as to be likely observed
and read by purchasers and prospective purchasers making
casual inspection of the product as so packaged or mounted.

3. Placing in the hands of manufacturers, distributors,
retailers, and others, means and instrumentalities by and
through which they may deceive and mislead the purchasing
public concerning any merchandise in the respects set out above.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

Ix TaE MATTER OF

DRESSER INDUSTRIES, INC., ET AL.
AND NATIONAL LEAD COMPANY

ORDERS, ETC.. IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7 OF THR
CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Dockets 7095 and 7096. Complaints, Mar. 26, 1958—Decisions,
July 24, 1963

Orders dismissing, for the reason that the evidence of record does not provide a
sufficient basis for divestiture orders, complaints charging the two largest
producers of barite in the United States with violation of Sec. 5 of the
Federal Trade Commission Act and Sec. 7 of the Clayton Act by reason of
their acquisition of the assets of several independent barite producers.
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COMPLAINT*

The Federal Trade Commlsswn, havmo' reason to believe that the
partles named in the caption hereof ‘md he1eby made 1espondents
herein, and heremafter more putlcula,rly designated and described,
have been and are usmg unfair methods of competition and unfair
acts and practices in commerce in violation of Section 5 of the Fed-
eral Trade Commission Act (15 U.S.C. Sec. 45), and have violated
and are now violating the provisions of Section 7 of the Clayton
Act (15 U.S.C. Sec. 18), and it appearing to the Commission that
a proceeding by it in respect thereof would be to the interest of the
pubnc .the Commission hereby issues its complaint, charging as
follows:

COUNT 1

Charging Vlolatlons of Section 5 of the Fedelal Trade Commls-
sion Act, the Commission alleges: :

PARAGRAPH 1. Respondent, Dresser Industries, Inc., hereinafter
referred to as “Dresser,” is a corporation organized and existing
under the laws of the State of Pennsylvania, with its office and prin-
cipal place of business at Republic National Bank Building, Dallas,
Texas.

"Par. 2. Respondent, Magnet Cove Barium Corporation, herein-
after referred to as “Magnet Cove,” is a corporation organized and
existing under the laws of the State of Arkansas, with its office and
pr mclpfa,l place of business at Houston, Texas. Its mailing address
is Post Office Box. 6504, Houston, Texas.

Par. 8. Dresser is engaged, among other things, in the pr oductlon
and sale of oil and gas field equipment and supplies in commerce,
as “commerce” is defined in the Federal Trade Commission Act.
Dresser owns all, or substantially all, of the common stock of Magnet

Cove, and directs and controls the acts and policies of Magnet Cove.

Par. 4. Magnet Cove is engaged in the production and sale of
barite, a b‘u'mm mineral, in commerce, as “commerce” is defined in
the Federal Trade Commission Act. It is now, and for several
years prior hereto has been, one of the two principal factors in the
producing, processing, buying and selling of barite. It has acted
for and on behalf of Dresser as well as for and on its own behalf
in doing and performing the acts and practices hereinafter alleged.

Par. 5. The production and sale of barite in the United States
is a highly concentrated industry of rapidly growing importance.
In 1958 the production of crude barite in the United States amounted

* Docket No. 7095,



252 FEDERAL TRADE COMMISSION DECISIONS

Complaint 63 F.T.C.

to approximately 920,000 short tons, and by 1956 such production
had increased to approximately 1,350,000 short tons. Substantial
quantities of crude barite are also imported into the United States,
particularly from Canada. In 1953 total sales of crushed and ground
barite in the United States amounted to approximately 920,000
short tons having a plant value of approximately $20,400,000. By
1956 such sales had increased to approximately 1,500,000 short tons
having a plant value of approximately $41,600,000.

The largest use of barite, and one that takes more than three-
fourths of the total output, is as a weighting agent in rotary well-
drilling fluids. In this use, because of its high specific gravity, low
cost, and other desirable technical factors, barite does not have an
economical substitute. Substantial quantities are also used as a raw
material in manufacturing various barium compounds; in the pro-
duction of lithopone, a white pigment used principally in paints and
in the production of glass, paint, rubber and other products.

Par. 6. Magnet Cove is the largest producer of barite in the
United States, its volume of production and sales having sharply
increased in the past few years. In 1953 its production of crude
barite was approximately 220,000 tons, and by 1956 it had increased
to approximately 435,000 tons; and in 1953 its sales of crushed and
ground barite amounted to approximately $5,437,000, and by 1956
they had increased to approximately $18,224,000. During the same
period the production and sales of the company which now occupies
second position also increased at a rapid rate, but it was not able to
maintain first position which it occupied in 1953. Magnet Cove’s
share of the total United States production of crude barite increased
from approximately 24% in 1953, to approximately 32% in 1956,
and its share of the total sales of crushed and ground barite in-
creased from approximately 27% in 1953, to approximately 44%
in 1956. The increases in the volume of production and sales of both
companies during this period were accompanied by substantial in-
creases in the extent to which the industry was concentrated in them.
The two companies combined accounted for approximately 54%
of the production of crude barite in the United States in 1953, and
approximately 63% in 1956; and they accounted for approximately
74% of the total sales of crushed and ground barite in 1953, and
approximately 82% in 1956.

Par. 7. Magnet Cove has acquired, directly or indirectly, and
continues to exercise substantial domination and control over the
producing, processing, buying and selling of barite by certain cor-
porations, partnerships, and individuals which were formerly sub-
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stantial competitors of Magnet Cove and of others in the business
of producing, processing, buying and selling barite. Said domina-
tion and control was acquired for the purpose or with the effect of
lessening or eliminating, suppressing and preventing competition with
Magnet Cove by such corporations, partnerships and individuals
in the producing, processing, buying and selling of barite, of
lessening and suppressing competition generally in the producing,
processing, buying and selling of barite, and of tending to create
and maintain a monopoly in Magnet Cove. Said domination and
control over the producing, processing, buying and selling of barite
by such corporations, partnerships and individuals has been ac-
quired by Magnet Cove by and through the use of the methods, acts
and practices set out in the following subparagraphs (a) and (b),
among others:

(a) Magnet Cove has acquired, directly or indirectly, all, or a sub-
stantial part, of the assets of certain corporations, including those
described more particularly in the following subsections (1) and
(2). Such corporations were formerly independent producers, proc-
essors, buyers or sellers of barite, but as a result of said acquisitions,
their businesses or assets are now being operated by Magnet Cove
or under and subject to its control.

(1) Canadian Industrial Minerals, Limited, is a corporation or-
ganized and existing under the laws of the Province of Nova Scotia,
Dominion of Canada, with its office and principal place of business
at 67 Yonge Street, Toronto, Ontario, Canada. Prior to November
1, 1955, said corporation was engaged in the production and sale of
barite. For several years prior to the acquisition of its assets by
Magnet Cove, said corporation sold a significant quantity of barite
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act. On or about November 1, 1955, Magnet Cove acquired
all the assets of Canadian Industrial Minerals, Limited.

(2) Superbar Company is a corporation organized and existing
under the laws of the State of Missouri, with its office and principal
place of business at Potosi, Missouri. Prior to February 28, 1957,
sald corporation was engaged in the producing, processing, buying
and selling of barite in commerce, as “commerce” is defined in the
Federal Trade Commission Act. For several years prior to the ac-
quisition of its assets by Magnet Cove, said corporation was a sig-
nificant producer, processor, buyer and seller of barite. On or about
February 28, 1957, Magnet Cove acquired all the assets of Superbar
Company.



254 FEDERAL TRADE COMMISSION DECISIONS

Complaint 63 F.T.C.

(b) Magnet Cove has acquired, directly or indirectly, all, or a
substantial part, of the assets of certain partnerships and individ-
uals, includings those described more particularly in the following
subsections (1) and (2). Such partnerships and individuals were
formerly independent producers, processors, buyers or sellers of
barite, but as a result of said acquisitions, their businesses or assets
are now being operated by or under and subject to the control of
Magnet Cove.

(1) On or about September 8, 1955, Magnet Cove acquired from
J. R. Dellinger certain land in Washington County, Missouri, and
a mining lease covering certain other land in the same county, which
acquired and leased land contained a substantial amount of recover-
able barite reserves. On or about the same day, Superbar Company
acquired from J. R. Dellinger a washing plant, a magnetic separa-
tor, and certain mining equipment which had been used by J. R.
Dellinger in connection with the production of barite from the land
referred to hereinabove. Thereafter, Magnet Cove acquired the
assets of Superbar Company as more particularly set out in sub-
section (a)(2) of this paragraph 7.

(2) On or about May 2, 1956, Magnet Cove acquired from Howard
A. Wolf certain land in Washington County, Missouri, containing
a substantial amount of recoverable barite reserves, together with a
barite washing plant and barite mining equipment.

Par. 8. The effects of the acts and practices alleged in paragraph -
7 of Count I of this complaint, and things done pursuant to them,
were and are, or may be, substantially to lessen competition or to
tend to create a monopoly in the producing and selling of crude
barite; substantially to lessen competition or to tend to create a
monopoly in the buying and processing of crude barite and of
crushed and ground barite, and in selling it to the well-drilling,
chemical, paint and other industries; and otherwise substantially to
lessen competition in prices, supply and quality of barite, and to
tend to create a monopoly in the producing, processing, buying and
selling of barite in commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act.

Par. 9. The acts and practices of Dresser and Magnet Cove, as
alleged in Count I of this complaint, are to the prejudice of competi-
tors, of consumers, and of the public, and have a dangerous tendency
to hinder and prevent, and have actually hindered and prevented,
competition in the producing, processing, buying and selling of
barite in commerce within the intent and meaning of the Federal
Trade Commission Act; have unreasonably restrained such com-
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merce in barite and have a dangerous tendency to create in Magnet
Cove a monopoly in the producing, processing, buying and selling of
barite, and constitute unfair methods of competition and unfair acts
and practices in commerce within the intent and meaning of Section
5 of the Federal Trade Commission Act.

COUNT II

Charging violations of Section 7 of the Clayton Act, the Commis-
sion alleges:

Paragraphs 1, 2, 8, 4, 5, and 6: The allegations of paragraphs 1,
2, 3,4, 5 and 6 of Count I of this complaint are incorporated herein
by reference and constitute the allegations of paragraphs 1, 2, 3, 4,
5 and 6 of Count IT, except that the references in paragraphs 3 and
4 of Count I to the Federal Trade Commission Act are eliminated
herein, and references to the Clayton Act are substituted therefor.

Par. 7. Canadian Industrial Minerals, Limited, is a corporation
organized and existing under the laws of the Province of Nova
Scotia, Dominion of Canada, with its office and principal place of
business at 67 Yonge Street, Toronto, Ontario, Canada. Prior to
November 1, 1953, said corporation was engaged in the production
and sale of barite. For several years prior to the acquisition of its
assets by Magnet Cove, said corporation sold a significant quantity
of barite in commerce, as “commerce” is defined in the Clayton -Act.
On or about November 1, 1955, Magnet Cove acquired all the assets
of Canadian Industrial Minerals, Limited.

Par. 8. Superbar Company is a corporation organized and exist-
ing under the laws of the State of Missouri, with its office and prin-
cipal place of business at Potosi, Missouri. Prior to February 28,
1957, said corporation was engaged in the producing, processing,
buying and selling of barite in commerce, as “commerce” is defined
in the Clayton Act. For several years prior to the acquisition of
its assets by Magnet Cove, said corporation was a significant pro-
ducer, processor, buyer and seller of barite. On or about February
28, 1957, Magnet Cove acquired all the assets of Superbar Company.

Pir. 9. The effects of the acts and practices alleged in paragraphs
7 and 8 of Count II of this complaint, and things done pursuant to
them, were and are, or may be, substantially to lessen competition or
to tend to create a monopoly in the production and selling of crude
barite; substantially to lessen competition or to tend to create a
monopoly in the buying and processing of crude barite and of
crushed and ground barite, and in selling it to the well-drilling,
chemieal, paint and other industries; and otherwise substantially to
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lessen competition in prices, supply and quality of barite and to
tend to create a monopoly in the producing, processing, buying and
selling of barite in commerce, as “commerce” is defined in the
Clayton Act.

Par. 10. The acquisitions, acts and practices of Dresser and Mag-
net Cove, as alleged in Count II of this complaint, constitute viola-
tions of Section 7 of the Clayton Act.

Mr. Wilmer L. Tinley, Mr. Raymond L. Hays, Mr. John M. Sie-
mien, Mr. Mark E. Richardson II, and Mr. Ronald A. Kronowitz,
for the Commission.

McAfee, Hanning, Newcomer & Hazlett, by Mr. C. F. Taplin,
Jr., Mr. William A. McAfee, and Mr. George D. Kinder, of Cleve-
land, Ohio, for respondents.

CoxPLAINT*

The Federal Trade Commission, having reason to believe that the
party named in the caption hereof and hereby made respondent
herein, and hereinafter more particular. designated and described,
has been and is using unfair methods of competition and unfair
acts and practices in commerce in violation of Section 5 of the Fed-
eral Trade Commission Act (15 U.S.C. Sec. 45), and has violated
and is now violating the provisions of Section 7 of the Clayton Act
(15 U.S.C. Sec. 18), and it appearing to the Commission that a
proceeding by it in respect thereof would be to the interest of the
public, the Commission hereby Issues its complaint, charging as
follows:

COUNT I

Charging violations of Section 5 of the Federal Trade Commission
Act, the Commission alleges:

ParacrarH 1. Respondent, National Lead Company, hereinafter
referred to as “respondent,” is a corporation organized and existing
under the laws of the State of New Jersey, wth its office, and prin-
cipal place of business at 111 Broadway, New York, New York.

Par. 2. Respondent is engaged, among other things, in the pro-
duction and sale of barite, a barium mineral, in commerce, as “com-
merce” is defined in the Federal Trade Commission Act. Respondent
is now, and for several years prior hereto has been, one of the two
principal factors in the producing, processing, buying and selling
of barite. '

Par. 8. The production and sale of barite in the United States
is a highly concentrated industry of rapidly growing importance.

* Docket No. 7096.
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In 1953 the production of crude barite in the United States amounted
to approximately 920,000 short tons, and by 1956.such production
‘had increased’ to approximately 1,350,000 short tons. Substantial
Quantities of crude barite are also imported into the United States,
particularly from Canada. In 1953 total sales of crushed and ground
barite in the United States amounted to approximately 920,000 short
tons having a plant value of approximately $20,400,000. By 1956
~such sales had increased to approximately 1,500,000 short tons hav-
ing a plant value of approximately $41,600,000.

The largest use of barite, and one that takes more than three-
fourths of the total output, is-as a weighting agent in rotary well-
drilling fluids. In this use, because of its high specific gravity, low
cost, and other desirable technical factors, barite does not have an
economical substitute. Substantial quantities are also used as a raw
material in manufacturing various barium compounds; in the pro-
duction of lithopone, a white pigment used principally in paints;
and in the production of glass, paint, rubber and other products.

Par. 4. Respondent is the second largest producer of barite in
the United States, and its volume of production and sales has
sharply increased in the past few years. In 1958 its production of
crude barite was approximately 278,000 tons, and by 1956 it had
increased to approximately 422,000 tons; and in 1958 its sales of
crushed and ground barite amounted to approximately $9,700,000,
and by 1956 they had increased to approximately $15,900,000. Dur-
ing the same period, however, the production and sales of the com-
pany which occupies first position increased at such a rapid rate
that respondent was not able to maintain first position which it occu-
pied in 1958. Respondent’s large increases in volume resulted in a
small increase in its share of the total United States production of ,
crude barite from approximately 80% in 1953, to ‘approximately
31% in 1956, and in a decrease in its share of the total sales of
crushed and ground barite from approximately 47% in 1953, to
approximately 38% in 1956. The increases in the volume of produc-
tion and sales of both companies during this period, however,
were accompanied by substantial increases in the extent to which
the industry was concentrated in them. The two companies com-
bined accounted for approximately 54% of the production of crude
barite in the United States in 1953, and approximately 63% in
1956; and they accounted for approximately 74% of the total sales
of crushed and ground barite in 1958, and approximately 82% in
1956. .

Psr. 5. Respondent has acquired, directly or indirectly, and con-
tinues to exercise substantial domination and control over the pro-
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ducing, processing, buying and selling of barite by certain corpora-
tions, partnerships, and individuals which were formerly substantial
competitors of respondent and of others in the business of produc-
ing, processing, buying and selling barite. Said domination and
control was acquired for the purpose or with the effect of lessening
or eliminating, suppressing, and preventing competition with re-
spondent by such corporations, partnerships and individuals in the
producing, processing, buying and selling of barite, of lessening and
suppressing competition generally in the producing, processing, buy-
ing and selling of barite, and of tending to create and maintain a
monopoly in respondent. Said domination and control over the pro-
ducing, processing, buying and selling of barite by such corpora-

tions, partnerships and individuals has been acquired by respondent

by and through the use of the methods, acts and practices set out in
the following subparagraphs (a) and (b), among others:

(a) Respondent has acquired, directly or indirectly, all, or a sub-
stantial part, of the assets of certain corporations, including those
described more particularly in the following subsections (1) and (2).
Such corporations were formerly independent producers, processors,
buyers or sellers of barite, but, as a result of said acquisitions, their
businesses or assets are now being operated by respondent or under
and subject to the control of respondent.

(1) L. A.Wood, Inc.,is a corporation organized and existing un-
der the laws of the State of Tennessee, with its office and principal
place of business at Sweetwater, Tennessee. Prior to May 1956 said
corporation was engaged in the producing, processing and selling of
barite in commerce, as “commerce” is defined in the Federal Trade
Commission Act. For several years prior to the acquisition of its
assets by respondent, L. A. Wood, Inc., was a significant producer,
processor and seller of barite. On or about May 21, 1956, respondent
acquired all the assets, except cash, accounts and notes receivable, of
L. A. Wood, Inc. : ‘

(2) Barytes Mining Company is a corporation organized and
existing under the laws of the State of Georgia, with its office and
principal place of business at Potosi, Missouri. Prior to May 1956
said corporation was engaged in the production and sale of barite

in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act. For several years prior to the acquisition of its assets
by respondent, Barytes Mining Company was a significant producer
of barite. On or about May 7, 1956, respondent acquired all the
assets, except cash, accounts and notes receivable, of Barytes Mining

Company.
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(b) - Respondent has acquired, directly or indirectly, all, or a
substantial part, of the assets of certain partnerships-and individuals,
including the partnership described more particularly in the follow-
ing sub-section’ (1). Such partnerships and individuals were for-
merly independent producers, processors, buyers or sellers of barite,
but as a result of said acquisitions their business or assets are now
being operated by or under and subject to the control of respondent.

(1) = On or about June 1, 1956, respondent acquired from Finlen
& Sheridan Mining Company; a partnership, whose post office ad-
dress is Butte, Montana, all mineral rights and all real and personal
property held or used by said partnership in the conduct of its barite
business in Missoula County, Montana.

Par. 6. The effects of the acts and practices alleged in paragraph
5 of Count I of this complaint, and things done pursuant to them,
were and are, or may be, substantially to lessen competition or to
tend to create a monopoly in the producing and selling of crude
barite; substantially to lessen competition or to tend to create a
monopoly in the buying and processing of crude barite and of
crushed and ground barite, and in selling it to the well-drilling,
chemical, paint, and other industries; and otherwise substantially
to lessen competition in prices, supply and quality of barite, and to
tend to create a monopoly in the producing, processing; buying and
selling of barite in commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act.

Par.7. The acts and practices of respondent, as alleged in Count I
of this complaint, are to the prejudice of competitors, of consumers,
and of the public, and have a dangerous tendency to hinder and
prevent, and have actually hindered and prevented, competition in
the producing, processing, buying and selling of barite in commerce
within the intent and meaning of the Federal Trade Commission
Act; have unreasonably restrained such commerce in barite and have
a dangerous tendency to create in respondent a monopoly in the pro-
ducing, processing, buying and selling of barite; and constitute
unfair methods of competition and unfair acts and practices in
commerce within the intent and meaning of Section 5 of the Federal
Trade Commission Act.

COUNT II

Charging violations of Section 7 of the Clayton Act, the Com-
mission alleges: S ' \ I

Paragraphs 1, 2, 3, and 4: The allegations of paragraphs 1, 2, 8
and 4 of Count I of this complaint are incorporated herein by refer-
ence and constitute the allegations of paragraphs 1, 2, 3 and 4 of
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Count TI, except that the reference in paragraph 2 of Count I to the
Federal Trade Commission Act is eliminated herein, and reference
to the Clayton Act is substituted therefor.

Par. 5. L. A. Wood, Inc., is a corporation organized and exist-
ing under the laws of the State of Tennessee with its office and prin-
cipal place of business at Sweetwater, Tennessee. Prior to May
1956 said corporation was engaged in the producing, processing and
selling of barite in commerce, as “commerce” is defined in the Clay-
ton Act. For several years prior to the acquisition of its assets by
respondent, L. A. Wood, Inc., was a significant producer, processor
and seller of barite. On or about May 21, 1956, respondent acquired
all the assets, except cash, accounts and notes receivable of L. A.
Wood, Inc.

Pisr. 6. Barytes Mining Company is a corporation organized
and existing under the laws of the State of Georgia with its office
and principal place of business at Potosi, Missouri. Prior to May
1956 said corporation was engaged in the production and sale of
barite in commerce, as “commerce” is defined in the Clayton Act.
For several years prior to the acquisition of its assets by respondent,
Barytes Mining Company was a significant producer of barite. On
or about May 7, 1956, respondent acquired all of the assets, except
cash, accounts and notes receivable of Barytes Mining Company.

Par. 7. The effects of the acts and practices alleged in paragraphs
5 and 6 of Count II of this complaint, and things done pursuant
to them, were and are, or may be, substantially to lessen competition
or to tend to create a monopoly in the producing and selling of crude
barite; substantially to lessen competition or to tend to create a
monopoly in the buying and processing of crude barite and of
crushed and ground barite, and in selling it to the well-drilling,
chemical, paint and other industries; and otherwise substantially to
lessen competition in prices, supply and quality of barite and to
“tend to create a monopoly in the producing, processing, buying and
selling of barite in commerce, as “commerce” is defined in the
Clayton Act.

Par. 8. The acquisitions, acts and practices of respondent, as
alleged in Count IT of this complaint, constitute violations of Sec-
tion 7 of the Clayton Act.

Mr. Wilmer L. Tinley, Mr. Raymond L. Hays, Mr. John M. Sie-
mien, Mr. Mark E. Richardson II, and Mr. Ronald A. Kronowttz,
for the Commission.

Alexander & Green by Mr. Eugene Z. DuBose, Mr. James D. Ewing,
Mr. John B. Heinrich and Mr. J. Kenneth Campbell of New York,
N.Y., for respondent.
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1. The Complaint )

1. The complaint in this proceeding was issued on March 26,
1958. It charges in the first of two counts that Magnet Cove Barium
Corporation, hereinafter referred to as Magnet Cove or Magcobar,
is the largest producer of barite in the United States, and that, by
the purchase in 1956 of the assets of one Canadian corporation and
those of one Missouri corporation, augmented by the acquisition of
the assets of two individuals, acquired such additional barite re-
sources as to give it substantial domination and control over the
production, processing, buying and selling of barite, a mineral used
in drilling oil wells, and that such acquisitions tended substantially
to lessen competition or to create & monopoly in the sale of barite,
in violation of § 5 of the Federal Trade Commission Act. The
pertinent part thereof provides, as follows:

§5(a) (1) Unfair methods of competition in commerce, and unfair * * *

acts or practices in commerce, are hereby declared unlawful.
The respondent, Dresser Industries, Inc., hereinafter referred to as
Dresser, is charged, as the controlling stockholder of Magnet Cove,
with being responsible jointly with it for the alleged acts and
practices.

2. The second count of the complaint charges that Magnet Cove’s
acquisition of the assets of the Canadian corporation and the Mis-
souri corporation was made in violation of § 7 of the Clayton Act,
of which the pertinent part provides, as follows:

That no corporation engaged in commerce shall acquire, directly or indirectly,
the whole or any part of the stock or other share capital and no corporation
subject to the jurisdiction of the Federal Trade Commission shall acquire the
whole or any part of the assets of another corporation engaged also in com-
merce, where in any line of commerce in any section of the country, the effect
of such acquisition may be substantially to lessen competition, or to tend to
create a monopoly.

II. The Answer

3. In their answer, Dresser and Magnet Cove deny substantially
all of the material allegations of the complaint, except the fact of
the acquisitions, and specifically deny any violation of either § 5 of
the Federal Trade Commission Act or § 7 of the Clayton Act. Their
answer further affirmatively alleges that the Commission has no
jurisdiction over the acquisition of the assets of the Canadian cor-

* Docket No. 7095.
780-018—69——18
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poration, and that the Canadian corporation was not engaged in

commerce.
III. The Issues

4. The principal issues in this proceeding may be stated as
follows:

(1) 'What product constitutes the line or lines of commerce here
involved?

(2) What is the relevant market or “section of the country” in
which we must determine the potential effect, if any, of the chal-
lenged acquisitions?

(3) Is there a reasonable probability that the acquisitions by
Magnet Cove of the assets of either of the two corporations, the
one located in Missouri and the one located in Canada, may have
the effect of substantially lessening competition or tending to create
a monopoly in violation of § 7 of the Clayton Act?

(4) Did the acquisitions by Magnet Cove of the assets of the two
individuals, together with the corporate acquisitions, constitute an
unfair method of competition or an unfair trade practice, in viola-
tion of § 5 of the Federal Trade Commission Act?

(5) Does the Commission have jurisdiction over the acquisition
hy Magnet Cove of the assets of the Canadian corporation, within
the meaning of § 1 and § 7 of the Clayton Act?

IV. Hearings

5. Hearings were held at various times from 1959 to 1962, and
the record thereof contains numerous exhibits and approximately
5,000 pages of testimony and other evidence.

V. Proposed Findings

6. 'Opposing counsel submitted proposed findings as to the facts
and proposed conclusions. All proposals have been considered by
the hearing examiner, and those not incorporated herein, either
verbatim or in substance, are hereby rejected.

7. The proposed findings and conclusions submitted by counsel
supporting the complaint required special analysis. "At the prehear-
ing conference held herein in January 1959, counsel supporting the
complaint moved that this proceeding and the proceeding in Docket
7096, National Lead Company, involving similar charges, be con-
solidated for purposes of trial. Since the Commission had issued
separate complaints in these two proceedings, alleging illegal merg-
ers different in size and apparent significance, against different re-
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spondents having different economic backgrounds and histories in
the barite industry, and because of the fact that the respondents in
these two proceedings were each others chief competltors, the con-
solidation of the two cases Would .in our opinion, have been unfalr
to the respondents, and a joint trla,l inadequate to safeguard the
public interest. "Accordingly, the hearing examiner denied the mo-
tion for consolidation. From that denial, counsel did not appeal to
the Commission. :

8. On several OCC’LSIODS dhrmg the trlal of this proceedmg, coun-
sel supporting the complaint renewed his efforts to have the two
cases consolidated. AIl such requests were denied, for the same
reasons upon which the first denial was based. Finally, in his order
of January 28, 1962, designating the time for the filing of proposed
findings as to the facts, the hearing examiner admonished counsel
that:

Although both proceedings are concerned with mergers, and the effect thereof
on commerce in the sale of barite, they are separate cases, and the evidence
in each varies considerably from that in the other. These various factors
require that each case be considered separ‘ately, and separately adjudicated.
In apparent disregard of the above dlrect1ve, counsel supporting the
complaint has submitted proposed findings in which he would have
the facts in one case used to justify factual findings against the
respondent in the other. For example, he states:

* * * The effects of the acquisitions by each Respondent have heightened and
reinforced the effects of the acquisitions by the other.

9. The Commission in Foremost Dairies, Inc., Docket 6495, and
‘rhe Supreme Court in the case of Brown Shoe 00 v. United States,

370 U.S. 294 (1960), interpreted the mandate of §7 of the (*la:) ton
-kct to mean that a given merger is prohibited onlv if there is proof
that the effect of that partlcuhr merger may be substantmlly to
lessen competition or tend to create a monopoly. Therefore, in our
opmlon, the adoption. of any proposed ﬁndmgs relying upon evi-
dence in one proceeding to prove allegations in another proceeding
not conjoined therewith, and not yet adjudicated, would clearly
contravene the mandate of § 7 of the Clayton Act as interpreted by
the Commission.

VI. Olg&n]zm‘(lon and Business of Respondents

10 Respondent Dresser is a corporatlon organized and ex1st1n<r
11nder the laws- of the State of Delaware, and Respondent Magnet
Cove is a corporation organized and existing under. the laws of
the State of Arkansas. The principal office and place of business of
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Dresser is in the Republic National Bank Building, Dallas, Texas,
and that of Magnet Cove is at 3133 Buffalo Speedway, Houston,
Texas. Dresser owns all of the capital stock of Magnet Cove.

11. Dresser, through various subsidiaries and operating divisions,
manufactures, and sells to the oil, gas and chemical industries, vari-
ous products and services, including drilling-mud ingredients, well
logging and perforation, drilling bits and oil-well-drilling tools,
compressors, engines and turbines, centrifugal and plunger type
pumps, pipe compression couplings and fittings, drilling rigs and
masts, blowers and exhausters, and seismograph systems. Dresser is
not engaged in the domestic barite or drilling-mud business except
through the operation of its subsidiaries, Magnet Cove and Super-
bar Company, a new corporation organized by Dresser in 1957.
Dresser functions through sixteen principal operating units. We are
here concerned with only two of these, Magnet Cove and Superbar.

12. The business of Magnet Cove is the mining, processing and
selling of ingredients used in the compounding of drilling mud used
in the drilling of oil and gas wells. The principal mud ingredients
are barite and bentonite, which Magnet Cove mines from properties
held under lease or mining claims in the United States, Canada,
Mexico and Greece, and which it processes at its 1nllls in the United
States, Canada and Venezuela.

VII. The Barite Industry
A. The Product Barite

13. Barite, the product with which we are here concerned, is the
mineral barium sulphate (BaSO,). It is found in hardrock forma-
tions, in veins, in massive deposits, and in residual deposits through-
out clay or other sedimentary formations. It can be mined by various
methods, including open-pit mining, underground mining, and even
so-called hand mining, which is simply a plck and-shovel method of
securing surface deposits. This latter method has largely been
discontinued.

14. The crude barite is generally washed to remove impurities,
and then, when intended for use in oil-well drilling, is ground to the
fineness of powder. The most common specification for such grind-
ing requires that 90% of the barite must pass through a seive hav-
ing 325 holes to the square inch. This grinding process may take
place at a grinding mill where the product is mined, but more com-
monly is done at a grinding mill in the geographical area where
the barite is to be used.
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15. ‘Barite has a variety of uses. In the past it has been used
as a ﬁller in palnt rubber, linoleum, and other products. Although
some barite is still used for such purposes, in these uses it has
largely been displaced by other substances. It is used today in the
manufacture of barium chemicals. and as a ﬁuxmg agent in the
manufacture of glass. Most barite, however, is used in the ‘composi-
tion of oil-well-drilling muds. During the years 1954 through 1958,
approximately 95% of all barite sold in the United States for all
purposes was ground barite for use in oil-well drllhng o

16. There are three principal grades of barite: drilling- mud
bamte, chemical barite;, and glass bamte Drilling-mud barite, which
is ground barite, must have a barium-sulphate content of from 90%
to 92%, with a specific gravity of not less than 4.2 and an iron con-
tent of not more than 5%, and should be relatively free of soluble
salts. Chemical barite must be in lump form, with at least a.94%
barium-sulphate content, and less than 1% of iron. Glass-grade
barite must be at least 95% barium sulphate, with an iron content
of less than 0.83%.

B. The Function of Barite in Drilling Mud

17. 1In drilling an oil well today, a variety of materials is mixed
at the drilling rig to form what is known as drilling mud. This
mixture is pumped into the well and circulated therein during the
drilling operations. The drilling mud acts as a lubricant, cools the
drill bit, and aids in carrying off the solids torn loose by the bit and
in sealing the area drilled through so that the circulating mud will
not be lost into adjacent areas. The function of ground barite in
the drilling mud is to increase the specific gravity thereof so that
it will exert sufficient hydraulic pressure during the drilling opera-
tions to control and offset the contravening pressures in the well
formation, caused by gas, salt water and oil. Approximately thirty
years ago, before barite was used as a weighting agent in drilling
mud, “blow-outs” and other expensive damage to the drilling rig
and oil-bearing property were of much more frequent occurrence
than they are now.

C. Beginning of the Barite Industry

18.. The barite drilling-mud industry had its origin in the pio-
neering experiments with barite as a drilling-mud ingredient in the
early 1920s. In 1926 the use of barite in oil-well-drilling mud was
sufficiently perfected so that the so-called Stroud Patent was issued
thereon to the National Pigment and Chemical Company, a subsid-
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iary of National Lead Company. During the life of this patent,
National, as the owner of the patent, had a legal monopoly on the
use of barite as an ingredient of oil-well-drilling mud. National
granted licensees under the Stroud Patent the right to use barite
in oil-well-drilling mud on the payment of a fee of $18 per ton for
all barite so used. By 1940, while National still enjoyed the pro-
tection of the Stroud Patent, National’s own sales of ground barite
for oil-well-drilling purposes amounted to 85.5% of the total sales
of ground barite for that purpose in the domestic market. In 1943
the Stroud Patent expired.

19. Three years before the expiration of the patent, Magnet
Cove was incorporated in the State of Arkansas, with a capital
stock of $25,000, for the purpose of mining barite at Malvern,
Arkansas. In 1943, Magnet Cove began the sale of bentonite in addi-
tion to barite to the oil-well-drilling industry, and shortly there-
after it began the sale of all chemicals used in the drilling-mud
industry. In 1946, Magnet Cove began to purchase barite in Mis-
souri, from Eversole-McClay Company, which operated mines and
also small washing plants there.

20. On November 1, 1949, Dresser acquired by purchase all the
stock of Magnet Cove. This purchase was made because Dresser was
already engaged in selling to the oil industry, and because the offi-
cials of Dresser believed that the oil-well-drilling companies would
soon be engaged in extensive deep-well drilling, and there would be
an increased demand for barite. In 1954 the sales of barite by
Magnet Cove, operating as a subsidiary of Dresser, amounted to
46.37% of the market, exceeding the 40.729% market share held that
vear by National Lead Company, Dresser’s foremost competitor.

D. Reserves of Barite

21. Respondents introduced in evidence a geological survey made
in 1958 by the United States Department of the Interior, which
estimated the “demonstrated” and “inferred” reserves of barite ore
throughout the United States. The demonstrated reserves were de-
fined as those that can be readily exploited under present techno-
logical and economic conditions. Inferred reserves are defined as
the potential amount of ore that must await favorable economic con-
ditions or new techniques of mining. According to that survey, the
total reserves of barite in the United States were estimated to be
approximately 650,000,000 short tons, of which 285,000,000 were dem-
onstrated reserves, and 365,000,000 were inferred reserves. The
same survey estimated the reserves in the State of Missouri as
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amounting to more than 30,000,000 short tons, consisting of 20,000;-
000 demonstrated, and in excess of 10,000,000 inferred reserves. The
estimate for the State of Arkansas was 27,600,000 short tons, consist-
ing of 9,600,000 demonstrated and 18,000,000 inferred reserves. The
estimate for Georgia, Tennessee, North Carolina. and South Carolina
was 29,100,000 short tons, consisting of 9,600,000 demonstrated and
19,500,000 inferred reserves. ‘ B ‘

22. Respondents also placed in evidence, in connection with the
testimony of Dr. Garrett A. Muilenburg; a consulting geologist, a re-
port by him covering an investigation of the barite reserves of
Washington, Jefferson, and St. Francois Counties of Missouri. This
report contains an analysis of the barite reserves of these counties,
as follows: '

Tons of
) Acreage barite ore
Independent operators. ... ... _____________________ 22,009 5,281,920
National, Magnet Cove, and Milwhite Mud, the three .
largest operators in the industry.___________________ 52,970 12,713,040
Open land, not owned ror controlled by any present bar-
ite-producing company or individual .___ e 38,599 9,326,880
Totals_ L ______ 113, 578 27,321, 840

E. Imports of Barite
23. According to the record, during the period from 1954 through
1958, crude barite ore was supplied to the Gulf Coast area from
Mexico, Canada, Greece, Yugoslavia, Peru, Italy and, more recently,
Spain and Morocco. The Commission’s survey shows foreign ore
receipts at Gulf Coast grinding plants as follows:

Tons
1854 295, 200
1088 o 333, 463
1886 552, 213
1957 822, 657

24 In 1958, when well-drilling and barite sales declined gener-
ally, the receipts of foreign ore, for well-drilling purposes only, at
Gulf Coast grinding plants also declined, to 529,857 tons, which,
however, still slightly exceeded the total domestic production of
515,520 tons for all uses in all areas in the United States.

25. The Milwhite Mud Company, hereinafter referred to as Mil-
white, a grinder of barite which, during the survey period of 1954
through 1958, cured and ground as much as 98,000 tons of barite
in a single year, received most of such barite from foreign sources.
Counsel supporting the complaint has stated that this company,
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the third-largest engaged in the mud business, “* * * must rely al-
most wholly on the caprices of import”. But Witness Max Miller,
president of Milwhite, testified that his reason for relying so heavily
on foreign barite ore was as follows:

It can be secured cheaper on a world market. That is, it can be delivered

to the ultimate point of use cheaper in buying from the world market than it
can from mining any reserves in this country that we know about.

26. Witness Eversole of the Milwhite Mud Company explained
that the importation of foreign ore adversely affected and depressed
the demand for Missouri ore. When he testified in 1960, his estimate
was that foreign ore processed in the Gulf Coast area was being
supplied in that area at a cost of from $2.50 to $4.00 per ton less
than the laydown cost of Missouri ore.

VIIIL. The Challenged Acquisitions

A. CLM.

27. On November 1, 1955, Magnet Cove purchased for $4,857,000
all of the assets of Canadian Industrial Minerals, Ltd., hereinafter
referred to as CIM. Among the assets acquired were cash, bonds,
receivables and inventory in the amount of $1,170,000. The princi-
pal assets acquired, consisting of a 20-to-80 year mineral sublease
from the Provincial Government, a washing and grinding plant,
machinery, and a loading dock in Hants County, near Walton, Nova
Scotia, were purchased for $3,687,000. C.I.M. was a corporation or-
ganized and existing under the laws of the Province of Nova Scotia,
Canada, and was a whollyowned subsidiary of Barymin Company,
Itd., a Canadian corporation with its principal place of business at
67 Young Street, Toronto, Ontario, Canada.

28. Prior to the acquisition, C.I.M. was engaged in the business
of producing and selling barite from its leased property. In 1953
Magnet Cove became its chief purchaser of crude barite, and from
that time until the acquisition in 1955, the amount of barite sold
to Magnet Cove and other purchasers in the United States by C.IM.
was as follows:

Purchases of crude barite from C.I.M.
(gross tons)
1953 1954 1955
By Magnet Cove_ . 41, 770. 30 1085, 238. 27 80, 864. 87
By all United States customers for grinding and resale to the ’
oil-well-drilling industry ... ... 128, 755. 57 129, 198. 35 101, 307.75
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29 PI‘lOI‘ to the acquisition in 1955, ‘the bante reserves of C. 1. M
were. estimated . to: be 2,055,716 tons. - :

'80. At the time of the acqu1smon, C.IM. had contracts “for the
supplying of crude barite to Milwhite, Barium Reduction Corpora-
tion, and. Magnet Cove. The contract between C.I.M. and Milwhite
was fulfilled by Magnet Cove through Barymin Company, Ltd., and
Barymin Exportation, Ltd. Magnet Cove attempted also to carry
out a contract between C.LM. and Barium Reduction Corporation
for the sale of chemical-grade barite, but was unable to do so because
its supply of chemical-grade barite had been exhausted.

81. The contracts between C.I.M. and Milwhite, C.LM. and
Barium Reduction Corporation, and C.I.M. and Magnet Cove pro-
vided that title to the crude barite should pass to the purchaser
upon delivery of the material to the ship at the loading dock in
Nova Scotia.

B. The 0ld Superbar Acquisition

32. On February 28, 1957, Magnet Cove acquired by purchase
the assets of the Superbar Company, a corporation organized and
existing under the laws of the State of Missouri, with its office and
principal place of business at Potosi, Missouri. The assets acquired
by Magnet Cove included mineral rights, leases, and lands in Wash-
ington, Jefferson and St. Francois Counties, Missouri, with an esti-
mated barite reserve of 2,600,000 tons. Subsequently, a new estimate
increased the probable reserves to 2,820,287 tons. In addition, the
properties included five barite washing plants, one barite grinding
mill, one barite beneficiation mill, and all the tangible and intangible
assets of Superbar Company, mcludmg its trade name, busmess, and
goodwill.

33. At the time of acquisition, Superbar had one-year contracts
with twelve glass companies, each contract being for the delivery of
5,000 tons of glass-grade barite. In addition, there was a one-year
contract ending August 31, 1957, with Barium Reduction Corpora-
tion, for approximately 2,500 tons of chemical-grade barite per
month. Also, at the time of the acquisition Superbar was supplying
ground barite for oil-well-drilling purposes to Magnet Cove in sub-
stantial quantities. At that time, Superbar had not been a competi-
tor.of Magnet Cove because it sold only to corporations who resold
the barite for oil-well-drilling use, but did not sell to purchasers
who were end users of barite in the oil-well-drilling industry.

34. Later Superbar (hereinafter sometimes referred to as Old
Superbar) was dissolved, and a new sales organization, subsidiary
to Magnet Cove, was created under the name of Superbar (sometimes
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hereinafter referred to as New Superbar) for the purpose of selling
barite to end users in the oil-well-drilling industry to whom Magnet
Cove did not sell directly.

35. Magnet Cove purchased Old Superbar because it was esti-
mated that in order to produce 100,000 tons of barite per year from
the barite properties which Magnet Cove already owned and leased
in Missouri in the same general area as the Superbar properties, it
would be necessary to construct five washing plants at a minimum
cost of $500,000, and to purchase additional mining equipment at an
estimated cost of $1,000,000. Magnet Cove believed that the mining
equipment acquired from Old Superbar could be used to recover
approximately 1,000,000 tons of barite from properties already con-
trolled by Magnet Cove, without this additional investment in wash-
ing plants and other equipment. Also, it was thought more feasible
by Dresser’s management to purchase reserves of barite from Old
Superbar than to purchase ground barite from other producers.

C. The Dellinger Acquisition

36. On September 8, 1955, Magnet Cove acquired from J. R.
Dellinger, an individual hereinafter referred to as Dellinger,
1,276.62 acres of land in Washington County, Missouri, together
with a mining lease covering other land in the same county. It was
estimated that the probable barite reserve underlying the land ac-
quired from Dellinger was approximately 30,000 tons at the time
of purchase, and recoverable reserves underlying the leased prop-
erty were approximately 13,000 tons. Prior to the acquisition Del-
linger sold almost his entire production of barite to customers in
the glass and chemical industries. Just prior to the acquisition,
however, Dellinger had transferred his customers to Old Superbar
because the type of barite which he was able to produce was unsuit-
able for use in these two industries. His production of crude ore
in 1954 was 11,358 tons.

37. Prior to the acquisition, Dellinger was engaged in interstate

commerce.
" D. The Wolf Acquisition

38. On May 2. 1956, Magnet Cove purchased from Howard A.
Wolf, an individual hereinafter referred to as Wolf, 534.44 acres of
land in Washington County, Missouri, together with a barite wash-
ing plant and miscellaneous barite mining equipment. The capacity
of the washing plant so acquired was approximately 500 tons of
barite per month. At the time of the acquisition, it was esti-
mated that the recoverable barite reserves underlying the land so
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acquired: were approximatdy 120,000 tons. In 1958 this esﬁimate was
revised to indicate a reserve of only 114,562 tons. -Prior to the ac-
quisition, Wolf’s producton had been as follows: R

LOB4 . L lilllillllin..ioll. 6,538
1055 . e e el ieiiaaoais 6, 382
1956, first six months e 1,733

89. The barite produced from the Wolf properties was ground
at the grinding plant at Mineral Point, Missouri, which Magnet
Cove acquired from Old Superbar. - v :

40, Prior to.the acquisition, Wolf was engaged in interstate
comrnerce. ’ - -

IX. The Relevant Market

41, 1In its recent decision in the Brown Shoe case, supra, the Su-

preme Court prescribed a formula for determining the “line of com-
merce”, as meant by § 7 of the Clayton Act, which may be adversely
affected by a merger. According to that formula, the “line of com-
merce”, or, as expressed by the Court, the “product market”,
* % * may be determined by examining suéh practi‘cal indicia as industry of
pubiic recognition of the submarket as a separate economic entity, the product’s
peculiar characteristics and uses, unique production facilities, distinct cus-
tomers, distinct prices, sensitivity to price changes, and specialized vendors.

49, The Supreme Court, likewise, prescribed a formula for de-
termining the “section of the country” or “geographic market”
within the meaning of § 7 of the Clayton Act, as follows:

The criteria to be used in determining the appropriate geographic market are
essentially similar to those used to determine the relevant product market. * * *
The geographic market selected must, therefore, both “correspond to the comr-
mercial realities” of the industry and be economically significant. Thus, although
the geographic market in some instances may encompass the entire Nation,
under other circumstances it may be as small as a single metropolitan area.

Such commercial realities should include, we believe, all the factors
affecting the distribution and sale of the relevant product.

48.. In the conduct of its survey of the barite industry and mar-
kets, the Commission’s staff assembled figures with respect to the
sale of barite for a number of end uses. The companies responding
to the survey were asked to segregate their sales of barite to oil-well-
drilling companies who use only ground barite; their sales to barium
chemical manufacturers who use principally crude barite; their
sales to glass manufacturers who use principally crushed barite in
a size between crude and ground; their sales to lithopone manu-
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facturers who use principally crude barite; and their sales to “other
users”, including crude, crushed and ground barite.

44, The evidence establishes that during the years 1954 through
1958 the sale of ground barite for oil-well-drilling uses represented
between 84.4% and 87.7% of all barite in all forms sold in the
United States for all purposes.

45. In assembling its statistics on the sale of ground barite for
oil-well-drilling uses, the Commission’s staff divided the continental
United States into five geographical areas designated as the Gulf
Coast area, the Mid-Continent area, the Rocky Mountain area, the
West Coast area, and the “Other States” area, and called upon the
responding companies to segregate the area in which their sales of
ground barite for oil-well-drilling use were made. The Gulf Coast
area was defined, for the Commission’s survey purposes, as including
the States of Florida, Georgia, Alabama, Mississippi, Louisiana and
Texas, except the northern part of Texas and the drillings off-shore
from the States named.

46. From all the evidence there emerges the fact that ground
barite is an exceptionally important item in the drilling-mud indus-
try in the Gulf Coast area, where geologic conditions produce high-
pressure areas requiring the use of large amounts of barite to coun-
teract those pressures in drilling operations. In the Mid-Continent
area, the pressures encountered in well-drilling are relatively low,
and the use of barite in that area is therefore only a minor factor.

47. The Commission’s survey establishes that sales of ground
barite to end users for oil-well drilling, for the period from 1954
through 1958, were distributed as follows:

Percent of Total of U.S. Sales Attributable to Area

Area 1954 1956 1956 1957 1958
Gulf COaSt. _ . oo emmmeee 88.12 " 90.398 92. 356 88. 443 §7.293
Mid-Continent. .. coeeeo-- - 2. 80 2,225 1.934 4,982 4. 558
Rocky Mountain. - 2. 89 1. 893 1.913 2,711 2.870
West Coast. oo oo 5.93 5. 406 3.753 3.801 5. 165
Other States__.._- .26 . 068 . 044 . 063 L124
003 7 SR 100. 00 100. 000 100. 000 100. 000 100. 000

48. The evidence shows that the respondents herein and their
leading competitor, National Lead Company, are, and for many
years have been, the two foremost sellers of ground barite for oil-
well-drilling purposes in the United States, and that in the years
1956, 1957 and 1958, they sold between 93% and 95% of their pro-
duction of such product in the area along the Gulf Coasts of
Louisiana and Texas.
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49. There is some evidence in the record relevant to the sale of -
barite for other purposes than . that of oil-well drilling, but such
- evidence is not of sufficient economic importance to be significant in-
this proceeding. S E
50. The evidence shows further that the production and sale of
-ground. barite for oil-well-drilling purposes constitutes in- itself. a
separate, specialized business; that barite ground for oil-well-drill-
ing purposes must have certain characteristics, both as to chemical
content and as to size of grind, peculiar to itself; that the product
is sold to a distinct class of customers, and at a price depending
upon services rendered, as well as quality of product and other
factors. We must conclude, therefore, that the sale of ground barite
to end users for oil-well-drilling purposes constitutes the appro-
priate “product market” for the purpose of evaluating the possible
effect of the acquisitions involved in this proceeding.

51. Furthermore, as concerns the “geographical market” or “sec-
tion of the country”, we must conclude that, since from 87 % t0'90%
of all ground barite for oil-well-drilling purposes is distributed in
the Gulf Coast area, and since that is the area wherein the respond-
ents herein and their leading competitor sold from 983% to 95% of
the “line of commerce” in question, the Gulf Coast area is the relevant
market economically significant in this proceeding. T

52. Counsel supporting the complaint, in his proposed findings as
to the facts, does not define “line of commerce” or “section of the
country”; yet he asserts, correctly, that barite is used principally
in oil-well drilling, barium chemical manufacturing, lithopone
manufacturing, and glass manufacturing. Apparently he considers
all four uses of barium as constituting four separate lines of com-
merce relevant herein. He also states that barite for oil-well-drilling
purposes is sold in Gulf Coast, Mid-Continent, Rocky Mountain,
West Coast and other areas. This would: seem to indicate that he
considers the entire United States as the relevant market for oil-
well-drilling purposes. In connection with such contentions, we
must observe that not a single customer or purchaser of barite for
any use other than oil-well-drilling purposes was brought to the.
witness-stand in this proceeding. Furthermore, as far as the oil-
well-drilling industry is concerned, almost all the testimony relates
to the production and sale of ground barite for oil-well-drilling pur- -
poses in the Gulf Coast area. At only one hearing, held in Oklahoma
City, Oklahoma, was any testimony heard from witnesses who sold
ground barite outside the Gulf Coast area. There, three witnesses
gave some testimony concerning their operations in the so-called
“Mid-Continent” area, which was, in substance, to the effect that
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barite was an unimportant, low-volume, low-profit item in the terri-
tory where they did business. Moreover, the statistics in the Com-
mission’s survey show that total sales of ground barite for oil-well-
drilling purposes in the Mid-Continent, Rocky Mountain, West Coast
and “Other States” areas were not “economically significant” within
the rule of relevancy laid down in the Brown Shoe case, supra.

X. The Effect of the Challenged Acquisitions
on the Sale of Barite in the Relevant Market

A.CILM.

53. The only customers in the United States who purchased crude
barite from C.I.M. for oil-well-drilling purposes in the year prior to
its acquisition by Magnet Cove were Milwhite and Magnet Cove. The
record shows that Milwhite found other adequate sources of crude ore,
both foreign and domestic, at satisfactory prices, immediately follow-
ing the acquisition in question, and continued to compete as before,
and even substantially to increase its share of the relevant market.

54. The record also shows that the grinding plants located in the
relevant market area have, in the years following the acquisition of
C.I.M. by Magnet Cove, received more than an adequate supply of
crude barite, so that a considerable stockpile has been built up. All
ore for oil-well-drilling purposes produced by the C.I.M. plant, both
before and after its acquisition by Magnet Cove, has always been
shipped to the Gulf Coast area. Accordingly, we must conclude that
the acquisition of the assets of C.I.M. by Magnet Cove did not have
any adverse effect upon the supply of crude barite to grinding plants
capable of serving the relevant market. C.I.M. was never a compet-
itor of Magnet Cove, and there is no evidence to warrant the as-
sumption that it was ever a potential competitor.

B. 0ld Superbar

55. Prior to Magnet Cove’s acquisition of Old Superbar in 1957,
it was not in competition with Magnet Cove in the sale of barite to
end users in the oil-well-drilling industry. The record shows that
Old Superbar sold barite to only three customers engaged in the
sale of ground barite to that industry, namely, Magnet Cove, Mil-
white, and Bass Sales Company. In 1956 approximately 90% of
Old Superbar’s production was sold to those three customers, in
amounts as follows:

: Tons
Bass Sales Company _ - 3, 700
Milwhite. o e 21, 555
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The remaining 10% of Old Superbar s produc’cxon was sold for uses
other than that of oil-well drilling.

56. The testimony of E. D. Schultz indicates that the Bass Sales
Company had suffered a net loss in 1956, and was being operated
by a creditors’ committee in early 1957. Under these circumstances,
its going out of business in 1957 cannot be attributed to the acquisi-
tion in questlon

57. The evidence shows that Milwhite had other sources of sup-
ply so abundant that the effect of the acquisition upon its business
was negligible. Moreover, the record shows that there was an ample
supply of ground barite available in the relevant market, and that
sellers of that product, other than respondents herein and National
Lead, materlally increased their respective shares of the market in
the years immediately following the acquisition. The record clearly
shows keener competmon ex1st1ng in the sale of ground barite to
oil-well-drilling compfmles in the relevant market since the acquisi-
tion, than before it.

C. J. R. DeZZingeT

58. The property acquired by Magnet Cove from J. R. Dellinger
on September 18, 1955, contained in all an estimated 43,000 tons
of crude barite reserve. Before the acquisition, Dellinger sold
relatively small quantities of barite to National Lead and to Old
Superbar. The acquisition of the Dellinger property is of such
relative unimportance as scarcely to warrant comment. Mr. Dellin-
ger now holds newly-discovered barite reserves of subst‘mtlal im-
portance in Georgia.

D. H. A. Wolf

59. The property acquired from H. A. Woli consmts of a barite

washing plant and barite reserves of 120,000 tons. The total barite
production from the Wolf property during the two years before
its acquisition by Magnet Cove was 6,538 tons in 1954 and 6,382 tons
in 1955. In 1954, all of its sales were to National Lead, Superbal
and Milwhite. Thus the only customers of Wolf for barite to be
used ultimately in oil-well drilling were National, Superbar, and
Milwhite, and the record shows that no source of supply of crude
or ground barite was in fact denied to independent mud companies
by reason of the challenged r1cqulslt10n

E. General Discussion

60. The substantial changes in the market shares held by re-
spondents and their competitors during the period 1954 through
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1958, based upon the Commission’s survey, are graphically portrayed
by the following tabulation:

1954 1955 1956 1957 1958
Magnet Cove Barium Percent Percent Percent Percent Percent
Corporation. .. -___.__._. 46. 37 47.28 46. 93 46. 05 44.71
National. .. 40.72 35.94 36. 65 36.86 33.39
Milwhite Mud. .- 10. 40 14.74 14.27 14.32 17.01
Allothers. . . ococammeo o - 2.51 2.04 2.15 2.77 4.89
100. 00 100. 00 100. 00 100. 00 100. 00

61. At the request of counsel for respondents, subpoenas were
issued and served in January, 1962, on all the companies other than
National and Dresser Industries which were known to be selling
ground Dbarite for oil-well-drilling purposes in the Texas and
Louisiana Gulf Coast areas. Thereafter, pursuant to agreement
between counsel, stipulated testimony was received concerning the
production of barite for the years 1959 through 1961, subsequent
to the Commission’s survey. Based upon this testimony, and upon
exhibits showing the sales of National and Dresser Industries in
the two areas mentioned, an analysis of the competitive trend in
the relevant market subsequent to the Commission’s survey reveals
that the two oldest sellers of ground barite, National and Magnet
Cove, have declined steadily from 1959, and now hold considerably
less than the respective market shares they held in the Gulf Coast
area as a whole prior to the challenged acquisitions; while the
market share of the relatively new independent organizations in
the Texas and Louisiana segment of the relevant market has in-
creased more than threefold, from slightly over 6% in 1959 to
20.6% in 1961, as follows: '

1959 1960 1961
Magnet Cove Barium Corp. (including Superbar Co., Superbar Percent Percent Percent
Mud Sales, Inc., and Gillen Oil Field Service, In¢.) -cocooceoo o 43. 250 35. 630 31. 657
National Lead Company. .. PR 29, 392 29. 223 28. 025
Milwhite Mud Sales Co. o acmc oo 21,232 21. 560 19,704
Independent mud companies. _.-._._.___ 6.126 13. 587 20. 614
100. 000 100. 000 100. 000

62. The following tabulation illustrates the changes in market
shares which have taken place from 1954 to 1961:
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Entire Gulf Coast area _ Louisiana-
- - D Texas segment
. : L ot Gulf Goast
1954 : 441956 R 1958 -area—1961

. Percent " Percent Percent ) ,Percem: ‘
National. 40. 7 . 36. 66 33.39 e 28,08

Magnet Cove (Magoobar) ... - - A 46,57 | 4693 447 . 31.66
Milwhite Mud._—..... 10.40 14.27 17,01 19.70

Independent mud companies N 2.51° 2.15 4.89 20, 61

~63. Counsel supporting- the complalnt in hlS proposed ﬁndmgs,f
has presented the facts relative to the: respondents changing share
of the market from 1954 through 1958 in a'series of tabulations
purporting to show that prior to the acquisitions in question and
the restriction by Magnet Cove of its consignment dlStI‘lbutOI‘ShlpS,
Magnet, Cove’s share of the market for ground barite sold to- oil-
well drillers was nil, and that from 1957 through 1958, Magnet
Cove’s share of the market rose steadily and substantially. Counsel
appears to have reached this conclusion by treating the sales made
by Magnet Cove’s “consignment ‘dealers” as sales made by inde-
pendent competitors. Since the evidence clearly shows that Magnet
Cove’s consignment dealers were agents selling barite for and on
behalf of Magnet Cove, never taking title thereto themselvés, the
conclusion proposed by counsel supportmg the compla.mt is com-
pletely unrealistic.

64. It should be here observed that we are not now con51de‘r1ng
the justice or injustice of any hardship which may have been worked
upon such dealers by the restriction of their employment as con-
signment dealers by Magnet Cove. Those who gave up their dealer-
ship were not, however, denied access to an adequate supply of
barite; they could, and several did, elect to continue purchasing
barite from Magnet Cove and from other sources, but as'independ-
ent operators instead of as Magnet Cove’s agents. In fact, far
from restraining competition, Magnét Cove’s restriction of its con- -
signment dealerships actually created new potentlal competitors
for itself.- : '

. XT. Changes in Competitive Techniques Since the Acquisitions

65. Respondents have always followed the practice of selling
barite at a price which included both the barite sold and a technical
engineering .service to aid the well-driller in the efficient use of
barite. Following the price reduction by Baroid in May 1958,
competitive price concessions have not only continued, but have
taken various forms. These price concessions include list prlces

780-018—69——19
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lower than Baroid's prices; discounts of from 5% to 10% off list
prices; free delivery; discounts up to 15% on sales of barite with-
out engineering service; and additional discounts based upon
volume. Of all these practices, the one of selling barite without
engineering service seems to have become the most prevalent.

XII. Conclusions

66. The record contains, as we have observed, not only statistics
reflecting the market shares of the respective members of the
industry, “the primary index of market power”, but also evidence
of “* * * its structure, history and probable future, * * *" which,
together, constitute all the necessary factors “* * * for judging the
probable anticompetitive effect to the merger”.*

67. We have definitive evidence showing the actual market trend
for almost five years immediately following the challenged acqui-
sitions. The evidence shows clearly that the supply of domestie
and imported crude barite was more than adequate to supply
grinders serving the relevant market. The acquisitions by the
respondents of the reserves of Old Superbar and those of Dellinger
and Wolf constitute a very small fraction of the total demonstrated
and inferred domestic barite reserves available to all purchasers
in the relevant market. Moreover, evidence in the record proves
conclusively that there exists an ample supply of imported crude
barite available at a lower cost than domestic barite to grinders
serving the relevant market.

68. Smce the acquisitions, a number of new pl‘oducers of crude
barite, conveniently located to serve the relevant market, have
availed themselves of the opportunity to enter it. Likewise, a sub-
stantial number of new grinders of barite, with a capacity greatly
exceeding the current demand for their product, have also entered
the relevant market. Clearly, therefore, the acquisitions here in
question conferred upon respondents no substantial power to control
prices, production, or sales of barite. On the contrary, the record
indicates that price competition has grown keener each year since
such acquisitions; the production and sales of barite by Magnet
Cove’s new competitors have increased substantially; and Magnet.
Cove’s customers, particularly the large oil companies, have been
buying more and more of their requirements of barite from such
new competitors. In consequence, Magnet Cove’s sales and share
of the market have materially declined, and those of its competitors
have proportionately increased.

* Footnote 38, Brown Shoc opinion, supra.
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69. We must conclude, therefore, that the acquisitions in question
have not tended substantially to lessen competition or to create a
,monopoly in the barite oil-well-drilling industry, and that there
is no reasonable probability that they will have such an effect in
the future. It follows that the challenged acquisitions have not
~resulted in any violation of either § 7 of the Clayton Act or § 5
of the Federal Trade Commission Act. Accordingly,

It is ordered, That the complaint herein be, and the same hereby
is, dismissed.

Ixitisn Decision By AsNer E. Lirscoms, HEariNg ExaMiNer™
I. The Complaint

1. The complaint in this proceeding, issued on March 26, 1958,
charges in the first of two counts that National Lead Company,
hereinafter referred to as National, by the purchase in 1956 of the
assets of two corporations and those of a partnership acquired
substantial domination and control over the production, processing,
buying and selling of barite, a mineral used in drilling oil wells,
and that such acquisitions tended substantially to lessen competi-
tion or to create a monopoly in the sale of barite, in violation of
§ 5 of the Federal Trade Commission Act. The pertinent part
thereof provides, as follows:

§ 5(a)(1) Unfair methods of competition in commerce, and unfair * * *
acts or practices in commerce, are hereby declared unlawful.

2. In the second count, the complaint charges that National’s
acquisition of the two corporations was made in violation of §7 of
the Clayton Act, of which the pertinent part provides, as follows:

That nocorporation engaged in commerce shall acquire, directly or indirectly,
the whole or any part of the stock or other share capital and no corporation
subject to the jurisdiction of the Federal Trade Commission shall acquire the
whole or any part of the assets of another corporation engaged also in com-
merce, where in any line of commerce in any section of the country, the effect
of such acquisition may be substantially to lessen competition, or to tend to
create a monopoly. :

II. The Answer

3. In its answer, National denies substantially all of the material
allegations of the complaint, except the fact of the acquisitions,
and specifically denies any violation of either § 5 of the Federal
Trade Commission Act or § 7 of the Clayton Act.

* Docket No. 7096,



280 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 63 F.T.C.
ITI. Motions to Dismiss The Complaint

4. At the completion of the case-in-chief, counsel for respondent
moved that the complaint herein be dismissed, contending that a
prima facie case had not been established. Ruling on this motion
was deferred until the issuance of the initial decision herein. After
the presentation of rebuttal evidence, respondent renewed its motion
on substantially the same grounds. The hearing examiner again
deferred his ruling thereon until the issuance of this initial decision.

IV. The Issues

5. The principal issues progressively arising from the pleading
and the provisions of the law invoked in the complaint may be
stated as follows: :

(1) What product constitutes the line or lines of commerce
here involved ?

(2) What is the relevant “section of the country” wherein com-
petition in the sale of the product in question may be lessened as
a result of the acquisitions herein challenged?

(3) Has the acquisition by respondent of the assets of the two
corporations and the partnership here involved hindered and pre-
vented competition, or is there a reasonable probability that it will
restrain competition in the buying and selling of barite in com-
merce, and constitute unfair methods of competition and unfair
acts and practices in commerce within the intent and meaning of
§ 5 of the Federal Trade Commission Act?

(4) Is there a reasonable probability that respondent’s acqui-
sition of the two corporations here involved may have the effect
of substantially lessening competition or of tending to create a
monopoly in the production and sale of barite, in violation of § 7
of the Clayton Act? ;

V. Hearings

6. Hearings were held at various places from 1959 to 1962, and
the record thereof contains numerous exhibits and approximately
5,000 pages of testimony and other evidence.

VI. Proposed Findings

7. Opposing counsel submitted proposed findings as to the facts
and proposed conclusions. All proposals have been considered by
the hearing examiner, and those not incorporated herein, either
verbatim or in substance, are hereby rejected.
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8. The proposed findings and conclusions ‘submitted by counsel
supporting the complaint required special analysis. At the pre-
‘hearing conference held herein in January 1959, counsel supporting -
the complaint moved that this proceeding and the proceeding in
Docket 7095, Dresser Industries, Inc., et al., involving similar
charges, be consolidated for purposes of trial. Since the Commis-
sion had. issued separate complaints in these two. proceedings,
alleging illegal mergers different in size and apparent significance,
against different respondents having different economic backgrounds
and histories, in the barite industry, and because of the fact that
the respondents in the two proceedings were each other’s chief
competitors, the consolidation of the two cases would, in our opinion,
have ‘been unfair to the respondents, and a joint trial inadequate
to safeguard the public interest. Accordingly, the hearing exam-
iner, in the course of justice, denied the motion for consolidation.
From that denial, counsel did not appeal to the Commission.

9. On several occasions during the trial of this proceeding,
counsel supporting the complaint renewed his efforts to have the
two cases consolidated. All such requests were denied, for the same
reasons upon which the first denial was based. Finally, in his order
of January 28, 1962, designating the time for the filing of proposed
findings as to the facts, the hearing examiner admonished counsel
that:

Although both proceedings are concerned with mergers, and the effect thereof
on commerce in the sale of barite, they are separate cases, and the evidence in
each varies considerably from that in the other. These various factors require
that. each case be considered separately, and separately adjudicated.

In apparent disregard of the above directive, counsel supporting
the complaint has submitted proposed findings in which he makes
a further effort to consolidate the two cases and have issued one.
order, using the facts in one case to justify factual findings against
the respondents in the other. For example, he states:

* * * The effects of the acquisitions by each Respondent have.heigh&ned and
reinforced the effects of the acquisitions by the other.

10. The Commission in Foremost Dairies, Inc., Docket 6495,
and the Supreme Court in Brown Shoe Co. v. United States, 370
U. S. 294 (1960), interpreted the mandate of § 7 of the Clayton
Act to mean that a given merger is prohibited only if there is
proof that the effect of that particular merger may be substantially
to lessen competition or tend to create a monopoly. Therefore, in
our opinion, the adoption of any proposed findings, relying upon
evidence in one proceeding to prove allegations in another pro-
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ceeding not conjoined therewith, and not yet adjudicated, would
clearly contravene the mandate of § 7 of the Clayton Act as in-
terpreted by the Commission.

VII. Organization and Business of National

11. Respondent National was organized as a New Jersey cor-
poration on December 8, 1891. At that time its principal business
was the manufacture of white lead, linseed oil and kindred products.
During the years it has become more and more diversified, until
at the present time National manufactures over two hundred types

_of chemicals, metals and other products, which it sells to a number

of industries, including railroads, automobiles, aircraft, electronics,
paint, paper, plastics, furniture, construction, rubber, glass, chem-
icals and petroleum.

12. The Baroid Division of National produces and sells prin-
cipally oil-well-drilling mud and other materials, including barite.
Over the years from 1954 to 1958, the sales of the Baroid Division
represented from 9% to 12% of the total consolidated sales of
National. The net sales, net income, and total assets of National
and its consolidated subsidiaries for the years 1950, 1956 and 1958
were as follows:

1950 1956 1958

$342, 700, 000

Net5a1eS. - o o oo $576, 300, 000 $457, 600, 000
26, 500, 000 63, 150, 000 44, 700, 000
211, 700, 000 353, 200, 000 361, 200, 000

18. National’s present office and principal place of business is
located at 111 Broadway, New York, New York.

VIII. The Product Barite

14. Barite, the product with which we are here concerned, is the
mineral barium sulphate (BaSO,). It is found in hardrock forma-
tions, in veins, in massive deposits, and in residual deposits throughout
clay or other sedimentary formations. It can be mined by various
methods, including open-pit mining, underground mining, and even
so-called hand mining, which is simply a pick-and-shovel method of
securing surface deposits. This latter method has largely been dis-
continued.

15. The crude barite is generally washed to remove impurities,
and then, when intended for use in oil-well drilling, is ground to
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the fineness of powder. The most common specification for such
crrmdm« requires that 90% of the barite must pass through a sieve
having 825 holes to the square inch. This grinding process may take
“place at a grinding mill where the product is mlned but more com-"
monly is done at a grinding mill in the geocrraphlcwl area where
the barite is to be used. :

16. - Barite has a variety of uses. In the past it has been used as
a filler in paint, rubber, linoleum, and other products. Although some
barite is still used for such purposes, in these uses it has largely been
displaced by other substances. It is used today in the manufacture
of barium chemicals and as a fluxing agent in the manufacture of
glass. Most barite, however, is used in the composition of oil-well-
drilling muds. During the years 1954 through 1958, approximately
95% of all barite sold in the United States for all purposes was ground
barite for use in oil-well drilling. :

17. There are three principal grades of barite: drilling-mud bar-
ite, chemical barite, and glass barite. Drilling-mud barite, which
is ground barite, must have a barium-sulphate content of from 90%
to 92%, with a specific gravity of not less than 4.2, and an iron
content of not more than 5% ; and it should be relatively free of
soluble salts. Chemical barite must be in lump form, with at least
a 94% barium-sulphate content, and less than 1% of iron. Glass-
grade barite must be at least 95% barium sulphate, with an iron
content of less than 0.3%.

IX. The Drilling-Mud Industry and National’s History Therein

18. In drilling an oil well today, a variety of materials’is mixed
at the drilling rig to form what is known as drilling mud. This
mixture is pumped into the well and circulated therein during the
drilling operations. The drilling mud acts as a lubricant, cools the
drill bit, and aids in carrying off the solids torn loose by the bit; and
in sealing the area drilled through so that the circulating mud will
not be lost into adjacent areas. The function of ground barite in
the drilling mud is to increase the specific gravity thereof so
that it will exert sufficient hydraulic pressure during the drilling
operations to control and offset the contravening pressures in tho
well formation, caused by gas, salt water and oil. Appromrmteh
30 years ago, before barite was used as a weighting agent in drilling
mud, “blow-outs” and other expensive damage to the drilling rig
and oil-bearing property were of much more frequent occurrence
than they are now.

19. National first acquired an interest in barite in 1923, When
it purchased all of the stock of National Pigments & Chemical Com-
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pany of St. Louis, Missouri. This purchase was made in order to
secure a permanent supply of barite for National’s subsidiary, Ti-
tanium Pigment Company, which used barite for purposes with
which we are not here concerned.

©20. In 1926 the so-called Stroud Patent, covering the use of barite
as a weighting agent in oil-well drilling, was issued to National's
subsidiary, National Pigments & Chemical Company. It appears,
however, that no great effort was made to develop a drilling-mud
business until in 1929 a Mr. Rateliffe became president of a Califor-
nia concern by the name of California Talc Company. That com-
pany, under Ratcliffe’s leadership, began the promotion of a material
competitive to barite, consisting of 95% barium sulphate and 5%
bentonite (a cooloid clay), which was called “Plastiwate”.

21. As a result of Ratcliffe’s efforts in California to promote his
well-drilling mud, a controversy arose between him and National,
in which National claimed that Ratcliffe’s product infringed its
Stroud Patent. The controversy was finally settled by the forming
of a new company called “Baroid Sales Company of California®,
the stock of which was owned jointly by National and California
Tale Company. During the depression years there was a further
consolidation, and in 1936 the Baroid Sales Division of National
was created in lieu of the former jointly-owned company, with Rat-
cliffe as its general manager. He continued in that position until his
retirement in 1956.

92. In 1940, while National still had the protection of the Stroud
Patent, its sales of ground barite for oil-well drilling in the United
States amounted to 85.5% of the total sales of ground barite for that
purpose in the domestic market. In 1943 the Stroud Patent expired,
and since that time National’s share of the barite market has suffered
almost a steady decline.

23.  According to the survey conducted by the Commission’s staff,
National’s share of the total domestic market for barite used
oil-well drilling decreased from 41.8% in 1954 to 32.6% in 1958.
National’s share of that market, over the years, has decreased ap-
proximately 52.9% from its 85.5% share while the Stroud Patent
was still in force.

24. The oil-well-drilling-mud industry today has become an im-
portant adjunct to the petroleum industry. On the Gulf Coast of
Texas and Louisiana most wells over 9,000 or 10,000 feet deep require
drilling mud containing barite. Drilling-mud technology has be-
come highly specialized, and the respondent and other companies
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offer the services of trained specialists to oil- well drillers in connectlon
with the sale of barite.

95. At the present time, the Barmd D1V1s1on of Na,tlonal has
b‘tmte mines in the following places: c E

Fountain Farm, Washlnoton County, Mlssouu,
Magnet Cove, Arkansas;

Elko County, Nevada;

Greenough, Montana ; and

Sweetwater, Tennessee.

It also has barite grinding mills located as follows

Fountain Farm, Missouri;

Magnet Cove, Arkansas;

Merced, California; )

Greenough, Montana ;

Houston, Texas;

Corpus Christi, Texas (built in 1953) ;

Sweetwater, Tennessee (the L. A. Wood plant, acquired in 1956) ; and
New Orleans, Louisiana (constructed in 1957).

X. The Challenged Acquisitions
A. L. 4. Wood, Inc.

26. In May 1956, the Baroid Division of National acquired the
barite properties of L. A. Wood, Inc., a corporation located at
Sweetwater, Tennessee, including land, leases, three washers and a
grinding plant. National paid to the shareholders of the purchased
corporation the equivalent in National Lead stock of $2,000,000. The
purchased property had been incorporated for only approximately
two years at the time of the acquisition, but it had been operated by
Mr. L. A. Wood as a barite mine for many years prior thereto.

27. ‘National acquired the properties of 1. A. Wood, Inc., in the
expectation that they might have a reserve of available barite of
about a million tons. Later prospecting and exploration, however,
revealed that the reserve was no more than approximately 400,000
tons. '

28. L. A. Wood, Inc., had sold crude barite to such customers
as barium chemical manufacturers, glass manufacturers, and local
contracting companies, and was engaged in commerce. In addition,
it had sold ground barite to only one customer, Milwhite Mud Sales
Company, a competitor of National’s' Baroid Division, engaged in
the sale of barite and drilling muds to well-drilling companies.

29. In 1954, two years prior to the acquisition, L. A. Wood, Inc.’s
total production was ouly 8,114 ton of barite, and of that amount
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only 3,359 tons consisted of ground barite, all of which was sold to
Milwhite Mud Sales Company. In 1955 the total production was
21,847 tons of barite, of which 12,728 tons were sold to Milwhite
Mud Sales Company.

30. L. A. Wood, Inc., was not a competitor of National, although
it supplied ground barite to one of National’s competitors.

B. Baryies Mining Company

3l. In August 1956, National acquired the assets of Barytes Min-
ing Company, a corporation owning 412 acres of land about fifteen
miles from Potosi, Missouri, and a small, old washing plant. Na-
tional paid for this property with its own stock to a value of ap-
proximately $334,750. The controlling stockholders of this purchased
property were Albert A. Wood and his father, L. A. Wood, who, in
effect, had sold the other property previously discussed to National.

32. Barytes Mining Company produced only crude barite, and,
with the exception of an insignificant amount sold elsewhere, it sold
its entire production of crude barite exclusively to a single customer,
Chicago Copper & Chemical Company, for the manufacture of
barium chemicals, at a price ranging from $16.50 to $17.00 per ton
f.o.b. Potosi, Missouri. It was engaged in commerce. Nomne of its pro-

- duction was sold for ultimate use in well-drilling. The company’s

1954 production was 9,067 tons of barite, and its 1955 production
was 10,379 tons of barite.

C. Finlen & Sheridan AU ining Company

83. Prior to 1956 Finlen & Sheridan Mining Company was a
partnership owning and operating a barite mine and grinding mitl
in Greenough, Montana. Prior to the organization of the mining
partnership, Finlen and Sheridan was a firm of contractors in the
State of Montana, engaged in heavy construction and in earth-moving
work. They discovered a barite deposit, in Greenough, Montana, in
the early 1950s, and having no experience in the mining and pro-
cessing of barite, they communicated with the Baroid Division of
National in an attempt to secure aid in the development of the
discovered deposit. The Baroid Division assisted the partnership
in the development of the mine, and subsequently in the design, con-
struetion and operation of a small grinding mill erected to produce
ground barite. A contractual arrangement was entered into, the details
of which are not here important.

34. During the years from 1953 through 1956, the partnership
sold its ground barite only to National’s Baroid Division, and, in
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addition, sold some crude barite to some customers not engaged
in the drilling-mud industry. The partnership was engaged in
commerce, In June 1956, they sold the mine and mill to National
for $400,000. At the time of this acquisition the estimated reserves
of barite were only 32,350 tons. In 1954 the partnership produced
10,924 tons of crude barite; in 1955, 14,000 tons; and in 1956,
prior to National’s acquisition of the partnership’s assets, 9,964
tons.
X1. The Relevant Market

35. In its recent decision in the Brown Shoe case, supra, the

Supreme Court prescribed a formula for determining the “line of
commerce,” as meant by § 7 of the Clayton Act, which may be
adversely affected by a merger. According to that formula, the
“line of commerce,” as expressed by the Court, the “product
market,”
* % ¥ may be determined by examining such practical indicia as industry or
public recognition of the submarket as a separate economic entity, the product’s
peculiar characteristics and uses, unique production facilities, distinct cus-
tomers, distinet prices, sensitivity to price changes, and specialized vendors.

86. The Supreme Court, likewise, prescribed a formula for
determining the “section of the country” or “geographic market”
within the meaning of § 7 of the Clayton Act, as follows:

The criteria to be used in determining the appropriate geographic market are
essentially similar to those used to determine the relevant product market. * * *
The geographic market selected must, therefore, both “correspond to the com-
mercial realities” of the industry and be economically significant. Thus, al-
though the geographic market in some instances may encompass the entire
Nation, under other circumstances it may be as small as a single metropolitan
area.

Such commercial realities should include, we believe, all the factors
affecting the distribution and sale of the relevant product.

37. In the conduct of its survey of the barite industry and
markets, the Commission’s staff assembled figures with respect to
the sale of barite for a number of end uses. The companies re-
sponding to the survey iere asked to segregate their sales of
barite to oil-well-drilling companies who use only ground barite;
their sales to barium chemical manufacturers who use principally
crude barite; their sales to glass manufacturers who use principally
crushed barite in a size between crude and ground; their sales to
lithopone manufacturers who use principally crude barite; and their
sales to “other users,” including crude, crushed and ground barite.

38. The evidence establishes that during the years 1954 through
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1958, the sale of ground barite for oil-well-drilling uses represented
between 84.4% and 87.7% of all barite in all forms sold in the
United States for all purposes.

39. In assembling its statistics on the sale of ground barite for
oil-well-drilling uses, the Commission’s staff divided the continen-
tal United States into five geographical areas, designated as the
Gulf Coast area, the Mid-Continent area, the Rocky Mountain
area, the West Coast area, and the “Other States” area, and called
upon the responding companies to segregate the area in which
their sales of ground barite for oil-well-drilling use were made.
The Gulf Coast area was defined, for the Commission’s survey
purposes, as including the States of Florida, Georgia, Alabama,
Mississippi, Louisiana and Texas, except the northern part of
Texas and the drillings off-shore from the States named.

40. From all the evidence there emerges the fact that ground
barite is an exceptionally important item in the drilling-mud in-
dustry in the Gulf Coast area, where geologic conditions produce
high-pressure areas requiring the use of large amounts of barite
to counteract those pressures in drilling operations. In the Mid-
Continent area, the pressures encountered in well-drilling are re-
latively low, and the use of barite in that area is therefore only a
minor factor.

41. The Commission’s survey establishes that sales of ground
barite to end users for oil-well drilling, for the period from 1954
through 1958, were distributed as follows:

Percent of Total of U.S. Sales Attributable to Area

Area 1954 19585 1956 1957 1958
Gulf Coast . . .o x e 88.12 90. 398 92, 356 88. 443 87.293
Mid-Continent. . 2,80 2.235 1.934 4.982 4.558
Rocky Mountain. - 2.89 1.893 1.913 2.711 2.870
West Coast__..- - 5.93 5. 406 3.753 3. 801 5.155
Other SEates. oae o .26 . 068 . 044 . 063 124
TOta). e 100. 00 100. 000 100. 000 100. 000 100. 000

42, The evidence shows that the respondent herein and its lead-
ing competitor, Magnet Cove Barium Corporation, are, and for
many years have been, the two foremost sellers of ground barite
for oil-well-drilling purposes in the United States, and that in
the years 1956, 1957 and 1958, they sold between 93% and 95%
of their production of such product in the area along the Gulf
Coasts of Louisiana and Texas.
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43, 'There is some evidence in the record relevant to the sale of
barite for other purposes than. that of oil-well drilling, but such
evidence does not develop the economic importance of these other
uses sufficiently to be significant in: this proceeding.

44, The evidence shows further that the selling of ground barlte
for oil-well-drilling purposes constitutes in 1tself a separate, spec-
ialized business; that barite ground for oil-well-drilling purposes
must-have certain characteristics, both as to chemical content and
as to size of grind, peculiar to itself; that the product is sold to a
distinet class of customers, and at a price depending upon services
rendered, as well as quality of product and other factors. We
must conclude, therefore, that the selling of ground barite to end
users for oil-well-drilling purposes constitutes the appropriate
“product market” for the purpose of observing the possible effect
of the mergers involved in this proceeding.

45. Furthermore, as concerns the “geographical market” or
“section of the country,” we must conclude that, since from 87.2%
to 92.8% of all ground barite for oil-well-drilling purposes is
distributed in the Gulf Coast area, as defined in the Commission’s
survey, and since that is the area wherein the respondent herein
and its leading competitor sold from 93% to 95% ol the “line of
commerce” in question, the Gulf Coast area is the relevant market
economically significant in this proceeding.

46. Counsel supporting the complaint, in his proposed findings
as to the facts, does not define “line of commerce” or “section of the
country;” yet he asserts correctly that barite is used principally
in oil-well drilling, barium chemical manufacturing, lithopone
manufacturing, and glass manufacturing. Apparently he considers
all four uses of barium as constituting four separate lines of com-
merce relevant herein. He also states that barite for oil-well-
drilling purposes is sold in Gulf Coast, Mid-Continent, Rocky
Mountain, West Coast and other areas. This would seem to indicate
‘that he considers the entire United States as the relevant market
for oil-well-drilling purposes. In connection with such contentions,
we must observe that not a single customer or purchaser of barite
for any use other than oil-well-drilling purposes was brought to
the witness-stand in this proceeding. Furthermore, as far as the
oil-well-drilling industry is concerned, almost all the testimony
relates to the productlon and sale of ground barite for oil-well-
drilling purposes in the Gulf Coast area. At only one hearing,
held in Oklahoma City, Oklahoma, was any testimony heard from
witnesses who sold ground barite outside the Gulf Coast area.
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There, three witnesses gave some testimony concerning their oper-
ations in the so-called “Mid-Continent” area, and the substance
of their testimony was that barite was an unimportant, low-volume,
low-profit item in the territory in which they did business. More-
over, the statistics assembled through the Commission’s survey
show that total sales of ground barite for oil-well-drilling pur-
poses in the Mid-Continent, Rocky Mountain, West Coast and
“other states” areas were not “economically significant” within the
rule of relevancy laid down in the Brown Shoe case, supra.

XII. Crude Barite Available To Grinders
Supplying The Relevant Market

A. Domestic Barite

47. The record shows that the grinding plants supplying the
Gulf Coast area with barite obtain their ore from various States,
including Missouri, Arkansas, Tennessee, Kentucky, Georgia, Texas

~and New Mexico.

48. In 1958 the Geologic Survey of the United States Depart-
ment of the Interior estimated the “demonstrated” and “inferred”
reserve of barite ore throughout the United States. Demonstrated
reserves were defined as those that can be exploited under present
technological and economic conditions, while inferred reserves were
defined as the potential amount of ore that must await more.
favorable economic conditions or new techniques of mining. Ac-
cording to that survey, the estimates as of 1958 for the States of
Arkansas, Missouri and the Southeastern States, Georgia, Tennessee,
North Carolina and South Carolina, all of which are available as
sources of supply for the Gulf Coast area, showed demonstrated
barite reserves of 39,200,000 tons, and demonstrated and inferred
reserves of 86,700,000 tons.

49. Witness Edward Eversole of Milwhite Mud Sales Company,
long experienced in Missouri barite production, estimated, or
rather, as he termed it, made a “guesstimate”, that the Missouri
field contained between 40,000,000 and 60,000,000 tons of reserve
oarite. In reality, this witness’ “guesstimate” was the considered
estimate of an expert in the field.

50. Dr. Garrett A. Muilenburg, another expert in the mining
of barite, estimated that the total barite reserves in Missouri were
in excess of 27,000,000 tons.
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B. Imported Barite

51. The 1ecord estmbhshes that durmc the period from 1954
through 1958, crude barite ore was supphed to the Gulf Coast area
from Mexico, Canada, Greece, Yugoslavia, Peru, Italy and, more
recently, Spain and Morocco. The Commission’s survey shows
10re1rrn ore receipts at Gulf Coast grinding plants as follows:

Tons
295, 200
333, 463
552 213
822 657

52. In 1958, the receipts of foreign ore, for well-drilling pur-
poses only, at Gulf Coast grinding plants declined to 529,857 tons
when well-drilling and barite sales declined generally. That amount,
however, still slightly exceeded the total domestic production of
515,520 tons for all uses in all areas in the United States.

53. The Milwhite Mud Company, a grinder of barite which,
during the survey period of 1954 through 1958, cured and ground
as much as 98,000 tons of barite in a single year, received most
of such barite from foreign sources. Counsel supporting the com-
plaint has stated that thlS company, the third-largest engaged in
the mud business, “* * * must rely almost wholly on the caprices
of import”. But witness Max Miller, president of Milwhite, testi-
fied that his reason for relying so heavily on foreign barite ore
was as follows:

It can be secured cheaper on a world market. That is, it can be
delivered to the ultimate point of use cheaper in buying from the
world market than it can from mining any reserves in this country
that we know about.

54. Witness Eversole of the Milwhite Mud Company explained
that the importation of foreign ore adversely affected and de-
pressed the demand for Missouri ore. When he testified in 1960,
his estimate was that foreign ore processed in the Gulf Coast area
was being supplied in that area at a cost of from $2.50 to $£.00
per ton less than the laydown cost of Missouri ore.

C. Production of Barite by the Acquired Companies, Compared
to the Total Supply Awdailable for the Relevant Market

55. We find that the reserves of barite acquired by the respondent
from L. A. Wood, Inc. were approximately 400,000 tons, and those
acquired from DBarytes Mining Company were approximately
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195,000 tons. We conclude, therefore, that the L. A. Wood, Inc.
acquisition was equal to approximately 1.02% of the total demon-
strated domestic reserves available for the relevant market, and
0.46% of the total inferred and demonstrated reserves available
for that market. Similarly, we conclude that the Barytes Mining
Company acquisition was equal to 0.49% of the total demonstrated
domestic reserves available for the relevant market, and 0.22%
of the total demonstrated and inferred reserves for that market.
56. A comparison of the respective production of L. A. Wood,
Inc. and Barytes Mining Company with the total barite production
in Arkansas, Missouri, Tennessee and Georgia (the principal states
supplying the relevant market), plus foreign barite ore received
at the Gulf Coast grinding plants in 1954 and 1955, the two years
immediately preceding the acquisitions, shows the following:

1954 1955
Tonnage | Percent of | Tonnage | Percent of
of barite total of barite total

Total barite production in Arkansas, Missouri, Ten-

nessee,and Georgia oo aee . 779,246 ooooeei o 947,908 |ocmomoeeeeas
Foreign crude barite ore received at gulf coast grinding
PIANES e o o 205,200 |-cccmcaaaae 333, 463 feceoocoo-
Totals. e eemmememmmmmmmeemm———————— 1,074,446 |ccmmmmmna- 1,281,371 |ocmmmcemeee
Barite production of L. A. Wood, Inc —- 8,114 0.76 21, 847 1.71
Barite production of Barytes Mining Co._..cooccoeoee 9, 067 0.84 10, 379 0.81

57. Barytes Mining Company supplied no crude ore to any
grinding plants. L. A. Wood, Inc., supplied its own grinding plants
with 3,359 tons of crude ore in 1954 and 12,768 tons in 1955. The
total receipts of ore at grinding plants serving the Gulf Coast
were 918,093 tons in 1954 and 1,105,248 tons in 1955. L. A. Wood,
Inc., thus supplied 0.37% in 1954 and 1.16% in 1955 of all crude
ore received at such grinding plants in those two years.

58. The evidence of reccrd compels the factual conclusion that
the relatively small amount of barite produced by the two corpora-
tions acquired by respondent was not enough to have a substantial
or significant effect on the economic situation in the relevant market.
Turthermore, since the property acquired from the partnership,
Finlen & Sheridan Mining Company, was sold outside the scope
of the relevant market, no further reference will be made to it.

D. Awailability of Barite Ore to New Entrants to the
Relevant Market

59. Since 1956, the date of the challenged acquisitions, nine new
grinders have entered the barite industry in the relevant market.



DRESSER INDUSTRIES, INC., ET AL. 203

250 . Imtlal Dec1s1on '

The ev1dence shows that all but two of these grinders have estab-
lished . for themselves some adequate domestic source: of crude ore,
the other two new entrants being engaged in custom grinding
“only. The survey returns. of five of these new entrants, namely,
Hayes Sammons, International Minerals, Arcobar, Oil Bar, and
American Colloid Oil, established that during the survey period,
1954 through 1958, each of them, without exception, obtained more
crude ore than was ground by or for it during the period for
which it reported. In other words, they did not suﬁer any. shortage
of domestic crude barite ore.

60. Witnesses from two of the mnew- entrant crrmders, Hayes-‘
Sammons .and International Minerals, testified to difficulty in ob-
taining supplies of domestic crude barite. Their testimony, however,
indicates that their chief problem was not inability to procure
crude barite, but inability to procure it at the price they wanted
to pay. We believe that this latter fact with respect to price largely
nullifies the significance of this testimony.

61, According to the Commission’s survey, from 1956 through
1958 fifteen companies entered the industry as barite producers in
States available to supply the relevant market. ‘

62. Over the past few years, independent producers in both
Missouri and Tennessee have had crude ore which they have been
unable to sell and some producers have had to maintain stock-
piles.

63. We must, therefore, conclude that the acquisitions here in
question have hde no appreciable adverse effect upon the supply
of crude barite available in the relevant market.

XIII. Effect of Merger on Sources of Ground Barite
for Relevant Market

64. All ground barite used in oil-well drilling in the Gulf
Coast area during the period covered by the Commission’s survey
(1954-1958) was, with insignificant exceptions, supplied by grinding
plants located in the States of Arkansas, Georgia, Louisiana, Mis-
sissippi, Missouri, New Mexico, Tennessee and Texas.

65. Prior to 1940, there were two barite-grinding companies
capable of supplying sellers of ground barite in the relevant market:
Respondent herein, and Thomas, Weinman & Company. By 1956,
eight companies, operating nineteen grinding plants, were supplying
the relevant market’s demand of 1,344,000 tons of ground barite.
By 1958, the number of barite-grinding companies had increased
to twelve, with 29 grinding plants, supplying a decreased demand
of less than 950,000 tons. In 1961, three new companies entered

780-018—69——20
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this market, making fifteen companies, operating 32 grinding plants,
supplying a demand of 906,345 tons of ground barite in the relevant
market.

66. One of the corporations acquired by respondent, Barytes
Mining Company, was not a barite grinder. Accordingly, in deter-
mining the importance of the acquired corporations as sources of
ground barite for the relevant market, consideration need be given
only to L. A. Wood, Inc., the other corporation acquired by re-
spondent.

67. L. A. Wood, Inc., supplied ground barite to one customer
only: Milwhite Mud Sales Company. In 1955, one year before
the challenged acquisition, L. A. Wood’s sales of ground barite to
its single customer amounted only to 12,768 tons, which represents
only an approximate 1% of the total tonnage of ground barite
(1,102,795 tons) sold in the relevant market in 1955.

68. At the time of its acquisition of L. A. Wood, respondent
offered to contract with Milwhite Mud Sales for a continued suppiy
of barite from the L. A. Wood properties. Milwhite Mud Sales,
however, declined this offer, and thereafter procured its barite from
other sources.

69. The foregoing facts compel the conclusion that there has
been active and increasing competition in the sale of ground barite
in the relevant market since the challenged acquisitions, despite the
fact that the demand for this product in this market has substan-
tially decreased year by year. The acquisitions, therefore, can
obviously have had no adverse effect upon competition in the sale
of ground barite in the relevant market.

XIV. BSale 6‘f Ground Barite in the Relevant Market—Effect
of the Acqusitions

70. In 1940, while National, the industry’s pioneer in the use
of barite for oil-well-drilling purposes, still held its protective
patent on that product, it had 85% of all the sales of ground
barite for oil-well-drilling purposes. Following the expiration of
the patent rights in 1943, National experienced a steady decline in
its share of the market. This early decline was related to the
eminence of Magnet Cove Barium Corporation, the whollyowned
subsidiary of Dresser Industries, and Milwhite Mud Sales Company.

71. The substantial changes in the market shares held by the
respondent and its competitors during the period 1954 through
1938, based upon the Commission's survey, are graphically por-
traved by the following tabulation:
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1954 1955 1956 1957 1958
Percent Percent Percent Percent Percent

Magnet Cove Barium Corporation. 46. 37 4 28 46.93 46. 05 44.7
National. . . ccomommcmeemeamem - 40.72 5. 94 36. 65 36. 86 33.39
Milwhite Mud 10. 40 14 74 14.27 14.32 17.01
Allothers....-._- 2.51 2.04 2,15 277 @, 3y

100. 00 100. 00 100. 00 100. 00 100. 00

79. At the request of counsel for National, subpoenas were
issued and served in January 1962, on all the companies other than
National and Dresser Industries which were known to be selling
ground barite for oil-well-drilling purposes in the Texas and
Louisiana segment of the Gulf Coast area, the portion of the
relevant market wherein approximately 90% of all sales of that
product had been made. Thereafter, pursuant to agreement be-
tween counsel, stipulated testimony was received concerning the
production of barite during 1959 through 1961, subsequent to the
Commission’s survey. DBased upon these stipulations and upon
exhibits showing the sales of National and Dresser Industries in
the Texas and Louisiana segment of the Gulf Coast area, an analysis
of the competitive trend reveals that in that area, since 1959, the
sales of the two oldest producers of ground barite, National and
Magnet Cove, have declined steadily, and these two companies now
hold considerably less than the respective market shares they held
in the Gulf Coast area as a whole in 1956, the year of the chal-
lenged acquisitions; while the market share of the independent,
relatively new entrants in the Texas and Louisiana segment of the
relevant market has increased more than threefold, from slightly
over 6% 1n 1959 to 20.6% in 1961, as follows:

1961

Alamet (‘ ve_Barinm Corp. (ndnd'qa Superbar Co., Superbar

Fercent
., and Gillen Oil Field Serv 31. 657

\le\\ hite 2ina Sales (o -
Indepen dnm mud companies. ..

|

73. The record establishes that as of 1961, there were thirteen
companies, exclusive of the three largest companies in the field,
National, Magnet Cove and Milwhite Mud, selling ground barite
in the combined Texas and Louisiana Gulf Coast areas, only one
of which had made any direct sale of ground barite fmywhele in
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the entire Gulf Coast area prior to 1957. Taken as a group, these
new entrants into the market had sold not a single ton of ground
barite in 1956, but their aggoregate sales, by 1961, had reached a
total of 186,831 tomns, or approximately 20.6% of the relevant
market.

74. The following tabulation illustrates the approximate changes
in market shares which have taken place from 1954 to 1961:

Entire gulf coast area Louisiana-
Texas segment
of gulf coast

1954 1956 1958 area—1961
Percent Percent Percent Percent
National. ooomoooeaaan - — 40.72 36. 65 33.39 28.03
Magnet Cove (Mageobar) cvm oo coeme e 46. 37 46.93 44.71 31. 66
Milwhite MU oo - 10. 40 14,27 17.01 18.70
Independent mud companies. 2,51 2.15 4. 89 20. 61

75. Counsel supporting the complaint has presented the facts
relative to respondent’s changing share of the market through the
years 1954 to 1958 very differently from the findings made above.
In a series of tabulations in his proposed findings, he purports to
show that prior to the acquisitions in question and the cancellation
by National of its consignment distributorships, National’s share
of the market for ground barite sold to oil-well drillers was nil, and
that from 1957 through 1958, National’s share of the market rose
steadily and substantially. Counsel appears to have reached this
conclusion by treating the sales made by National’s “consignment
dealers” as sales made by independent competitors. Since the
evidence clearly shows that National’s consignment dealers were
agents selling barite for and on behalf of National, never taking
title thereto themselves, the conclusion proposed by counsel sup-
porting the complaint is completely unrealistic.

76. It should be here observed that we are not now considering
the justice or injustice of any hardship which may have been worked
upon such dealers by the discontinuance of their employment as
consignment dealers by National. They were not, however, denied
access to an adequate supply of barite; they could, and several
did, elect to continue purchasing barite from National and from
other sources, but as independent operators instead of as National’s
agents. In fact, far from restraining competition, National’s dis-
continuance of its consignment dealerships actually created new
potential competitors for itself. More detailed discussion of this
factual situation follows.
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XV. ChanO'es in Competitivé Techniques Since the Acquisitions

77 In 1956 1,348,986 tons of ground. barite were sold in the
1e1evant market, more than in any year before or since. In 1956
a “seller’s market” prevailed. By 1958, however, reduced activity
in oil-well drilling had resulted in a decline in the demand for
barite to 984,182 tons, or 400,000 tons less than the peak year.

78. - According to the testimony of officials of respondent, Na-
tional, in an effort to meet rising competition and in order to
]ustlfy the lowering of its price for barite, announced in May of
1958, that it would terminate its consignment-distributor arrange-
ment by which it had previously sold its barite in the relevant
market, and would institute a. system of “Baroid-owned” stores and
warehouses through which direct sales would be made to oil-well
drillers. National’s distributors were permitted, at their option,
either to terminate their contracts immediately, or to continue them
in force for as long as six or seven months. At least four of these
distributors subsequently became independent competitors of
respondent.

79. Respondent has always followed the practice of selling
barite at a pI‘lGB ‘which included both the barite sold and a tech-
nical engineering service to aid the well-driller in the efficient use
of barite. Following the price reduction by Baroid in May, 1958,
competitive price concessions have not only continued, but have
taken various forms. These price concessions include list prices
lower than Baroid’s prices; discounts of from 5% to 10% off list
prices; free delivery; discounts up to 15% on sales of barite with-
out engineering service; and additional discounts based upon
volume. Of all these practices, the one of selling barite without
engineering service seems to have become the most prevalent. This
practice, and the resulting difference of price between respondent’s
price, which included such service, and certain of its competitors’
prices, which did not, is shown by the following tabulation:

Baroid’s
Baroid competitor Competitor's price per ton price per
without service ton with
service
Bourg Mud & Chemical CO.ooouoccaauaa o ©$47.08

Louisiana Mud Company ... 42, 60
Terminal Mud & Chemlcal Co., In 42, 80
General Mud Service, Inc.- 46. 38

Oil Base, INC.—_ .. -wooomos S 7| 839,420 ' 46.38
Mission Mud Co. of Louisiana, INnC. .~ ooooomoooiaao 37,7 42, 80
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80. It appears that the “sales without service” technique em-
ployed by the new barite companies, together with National’s re-
fusal to adopt that technique itself and lower its sales prices
accordingly, far from lessening competition in the relevant market,
has actually stimulated and even generated it.

XVI. Conclusions

81. The record contains, as we have observed, not only statistics
reflecting the market shares of the respective members of the in-
dustry, “* * * the primary index of market power;”, but also evidence
of “* * * its structure, history and probable future,* * *”, which, to-
gether, constitute all the necessary factors “* * * for judging the
probable anticompetitive effect of the merger.”*

82. These statistics reveal that respondent, as a result of its
pioneer efforts in developing a much-needed drilling mud, was
granted a patent on barite for this use, which, for seventeen years,
secured to respondent a legal monopoly. Upon the expiration of the
patent, In 1943, respondent’s share of the market began to decline,
and has since consistently and steadily continued to decline, as new
companies availed themselves of the opportunity to enter the
barite market. Clearly, therefore, the acquisitions here in question
conferred upon respondent no substantial power to control prices,
production, or sales of barite. On the contrary, the record indicates
that price competition has grown keener each year since the
mergers; that the production and sales of barite by National's
new competitors have increased substantially: and that National's
customers particularly the large oil companies, have been buying
more and more of their requirements of barite from such new com-
petitors, and, in consequence, National’s sales and share of the
market have materially declined, and those of its competitors have
proportionately increased.

83. We must conclude, therefore, that the acquisitions in ques-
tion have mnot tended substantially to lessen competition nor to
create a monepoly in the barite oil-well-drilling mud industry, and
that theve is no reasonable probability that they will have such an
effect in the future. Therefore, the challenged acquisitions have not
resulted in any violation of either § 7 of the Clayton Act or § 5 of

h

the Federal Trade Commission Act, and the Respondent’s motions

to dismiss the complaint should be granted. Accordingly,

1t is ordered, That the complaint herein be, and the same hereby
is, dismissed.

*Footnote 38, Brown Shoe opinion, supra.
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OrpEr  Dismissing COMPLAINTS AND VacariNe Intrian Drcisions

‘These two, separate matters are before the Commission on the
appeal of counsel supporting the complamts from the hearing
examiner’s initial decisions dismissing both complaints. -

The complaints charged the respondent barite producing and
selling corporations with having nndé‘fthuisitions of - other cor-
porations and companies in the barite industry in violation of Sec-
tion 5 of the Federal Trade Commision Act and Section 7 of the
Clayton Act. Both complaints were issued on March 26, 1958. After
extensive hearings, the hearing examiner filed initial decisions dis-
missing both complaints on October 26, 1962, concluding (1) that
the acquisitions had not tended substantially to lessen competition
or to create a monopoly in the line of commerce consisting of the
production and distribution of barite for use n the oil-well-driliing
industry and, (2) that there is no reasonable probability that the
acquisitions W1H have such an effect in the future.

The Commission has reviewed the evidence and considered the
arguments of the parties and has concluded that dismissal of both
complaints is proper. The Commission, however, does not consider
the hearing examiner’s initial decisions appropriate in all respects
and does not adopt them as the decisions of the Commission.

The Commission is keenly aware of, and very much concerned
about, the very high degree of concentration in the barite industry
demonstrated by the evidence of record in these proceedings. In
this connection, the records reflect that in 1961 respondents and
the third largest competitor had a combined market share of 79.4
percent of ground barite sold in the Texas and Louisiana Gulf
Coast area, a significant section of the country. The records reveal
the shares of Dresser-Magnet Cove and National Lead in this sec-
tion in 1961 were 31.6 percent and 28 percent, respectively.

The degree of concentration in the barite industry was pro-
nounced when these acquisitions took place, and the fact that there
has been some decline occasioned by new entrants since the ac-
quisitions has not reduced the Commission’s concern over the future
trend of competition in this industry. In an industry as concen-
trated as this, the importance of preventing even slight increases
In concentration is great. See United States v. Philadelphia Na-
tional Bank, et al., 374 U.S. 821, 365, n. 42 (1963).

With only three firms accounting for 79.4 percent of the market
In 1961, concentration in the barite industry has reached impressive
proportions strongly suggesting that any future acquisitions in this
industry would raise questions of utmost gravity.
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The Commission has determined that the evidence of record in
these proceedings does not provide a sufficient basis for issuance
of divestiture orders with respect to the acquisitions challenged in
the complaints. The Commission, however, believes that the public
interest requires that it exercise close scrutiny of any similar future
acquisitions made in this industry. Accordingly:

It is ordered, That the initial decisions of the hearing examiner
be, and they hereby are, set aside.

It is further ordered, That the complaints be, and they hereby
are, dismissed.

In THE MATTER OF

VOGUE FURRIERS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 0-528. Complaint, July 25, 1963—Decision, July 25, 1963

Consent order requiring Asheville, N.C., furriers to cease violating the Fur
Products Labeling Act by failing, in labeling, invoicing and advertising,
to show the true animal name of fur, when fur was artificially colored
and when “natural”; failing, in labeling and invoicing, to show the country
of origin of imported furs; failing to use the term ‘“Persian Lamb” in
invoicing and advertising as required; in advertising in newspapers, falsely
representing prices as reduced from so-called usual prices which were,
in fact, fictitious, and misrepresenting the fur products as from the “Jay
Thorpe collection” ; failing to keep adequate records as a basis for pricing
claims; and failing in other respects to comply with requirements of the
Act.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having
reason to believe that Vogue Furriers, Inc., a corporation, and
Charles Grand and Reuben Grand, individually and as officers
of said corporation, hereinafter referred to as respondents, have
violated the provisions of said Acts and the Rules and Regulations
promulgated under the Fur Products Labeling Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

Paracrarm 1. Respondent Vogue Furriers, Inc., is a corpora-
tion organized and doing business under and by virtue of the laws
of the State of North Carohna
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Respondents Charles Grand and Reuben Grand .are oﬁicers of the'
corporate respondent and formulate, direct and control the acts,
practices and’ policies of the said corporate reSpondent mcludmg» '
those - hereinafter set forth. :

Respondents" are retailers of fur products Wlth their office and
principal place of business located at 42 Haywood Street, Ashevﬂle,_
North Carolina.

Par. 2. Subsequent to the effective . date. of the Fur Products
Labeling Act on August 9, 1952, respondents have been and are
now engaged in the introduction- into commerce, and in the sale,
advertising and offering for sale in commerce, and in the trans-
portation and distribution in commerce, of fur products; and have
sold, advertised, offered for. sale, transported and distributed fur
~ products which have been made in whole or in part of furs which
have been shipped and received in commerce, as the terms “com-
merce”, “fur” and “fur product” are defined in the Fur Products
Labelmg Act.. :

Par. 3. Certain of said fur products were mlsbranded in" that
they were not labeled as required under the provisions of Section
4(2) of the Fur Products Labeling Act and in the manner and
form prescribed by the Rules and Regulations promulgated there-
under. _

Among such misbranded fur products, but not limited thereto,
were fur products with labels which failed:

1.. To show the true animal name of the fur used in the fur
product.

2. To disclose that the fur contained in the fur product was
bleached, dyed; or otherw1se artlﬁcmlly colored, when such was
the fact.

3. To show the countly of origin of the imported - furs con-
tained in the fur product. -

Par. 4. - Certain of said fur products were mlsbranded in viola-
tion of the Fur Products Labeling Act in that they were not
labeled in accordance with the Rules and Regulations’ plomulgated
thereunder in the following respects:

(a) The term “natuml” was not used on labels to describe fur
products which were not pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored, in violation of Rule 19(g) -of said
Rules and Regulations.

(b) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was set forth in handwriting on labels, in violation of
Rule 29(b) of said Rules and Regulations.
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Par. 5. Certain of said fur products were falsely and deceptively
invoiced by the respondents in that they were not invoiced as re-
quired by Section 5(b) (1) of the Fur Products Labeling Act and
the Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products covered by invoices which

failed:
1. To show the true animal name of the fur used in the fur

product.
2. To disclose that the fur contained in -the fur product was

.

bleached, dyed, or otherwise artificially colored, when such was

the fact.
3. To show the country of origin of imported furs used in fur

products.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced with respect to the name of the country of origin of
imported furs used in such fur products, in violation of Section
5(b)(2) of the Fur Products Labeling Act.

Among such falsely and deceptively invoiced fur products but
not limited thereto, were fur products covered by invoices which
disclosed the name of the country of origin of the furs contained in
such fur products as the United States, when the country of origin
of such furs was, in fact, Russia.

Par. 7. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that
they were not invoiced in accordance with the Rules and Regula-
tions promulgated thereunder in the following respects:

(a) Information required under Section 5(b) (1) of the Fur
Products Labeling Act and the Rules and Regulations promulgated
thereunder was set forth on invoices in abbreviated form, in viola-
tion of Rule 4 of said Rules and Regulations.

(b) The term “Persian Lamb” was not set forth on invoices in
the manner required by law, in violation of Rule 8 of said Rules
and Regulations.

(¢) The term “natural” was not used on invoices to describe fur
products which were not pointed, bleached, dyed, tip-dyed or
otherwise artificially colored, in violation of Rule 19(g) of said
Rules and Regulations.

(d) Information required under Section 5(b) (1) of the Fur
Procucts Labeling Act and the Rules and Regulations promulgated
thereunder was not set forth separately on invoices with respect
to each section of fur products composed of two or more sections
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containing different animal furs, in Vlohtlon of Rule 36 of said.
Rules and Regulations. S :

(e) Requlred item numbers were not set forth on 1nV01ces, in -
violation of Rule 40 of said Rules and Regulations.

Par. 8: Certain of said fur products were falsely and deceptlvely
advertised in violation of the Fur Products Labeling Act in that
certain advertisements intended to aid, promote and assist, directly
or indirectly, in the sale and offering for sale of such fur products
were not in accordance with the provisions of Section 5(a) of the
said Act.

Among and included in the afomsald advertisements but not
limited thereto, were advertisements of respondents which appeared
in issues of the Asheville Citizen Times, a newspaper published in

the city of Asheville, State of North Carolina. :
* Among such false and deceptive advertisements, but not limited
thereto, were advertisements which failed: ‘

1. To show the true ‘lnln’l‘ll name of the fur used in the fur
product.

2. To show that the fur contained in the fur product was

bleached, dyed, or otherwise artificially colored, when such was
the fact. :
- Par. 9. By means of the aforesaid adveltlsements and others
of similar import and meaning not specifically referred to herein,
respondents falsely and deceptively advertised fur products in
violation of the Fur Products Labeling Act in that the said fur
products were not advertised in accordance with the Rules and
Regulations promulgated thereunder in the following respects:

(a) The term “Persian Lamb” was not set forth in the manner
required, in violation of Rule 8 of the said Rules and Regulations.

“(b) The term “natural” was not used to describe fur products
which were not’ pointed bleached, dyed, tip-dyed or otherwise
artificially colored, in violation of Rule 19(g) of the said Rules
and Regulations.

(¢) Information required under Section 5(a) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was not set forth separately with respect to each section
of fur products composed of two or more sections containing dif-
ferent animal fur, in violation of Rule 86 of the aforesaid Rules
and Reoruhtmns

Par. 10. By means of the aforesaid advertisements and other
advertisements of similar import and meaning not specifically re-
ferred to herein, respondents falsely and deceptively advertised fur
products in that said advertisements represented that the prices
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of fur products were reduced from regular or usual prices and
that the amount of such price reductions afforded savings to the
purchasers of respondents’ products, when the so-called regular or
usual prices were, in fact, fictitious in that they were not the prices
at which said merchandise was usually sold by respondents in the
recent regular course of business and the represented savings were
not thereby afforded to the purchasers, in violation of Section 5(a)
(5) of the Fur Products Labeling Act and Rule 44(a) of the Rules
and Regulations promulgated under said Act.

Par. 11. By means of the aforesaid advertisements and others
of similar import and meaning not specifically referred to herein,
respondents falsely and deceptively advertised fur products in
that said advertisements represented through such statements as:
“Below is a partial listing of the many wonderful values you will
find in this Jay Thorpe collection” that the fur products listed were
a part of the Jay Thorpe collection when in truth and in fact
part of the fur products thus listed, advertised and offered for
sale were not part of such Jay Thorpe collection, in violation of
Section 5(a) (5) of the Fur Products Labeling Act.

Par. 12. In advertising fur products for sale, as aforesaid, re-
spondents made pricing claims and representations of the types
covered by subsections (a), (b), (¢) and (d) of Rule 44 of the
Regulations under the Fur Products Labeling Act. Respondents
in making such claims and representations failed to maintain full
and adequate records disclosing the facts upon which such pricing
claims and representations were based, in violation of Rule 44(e)
of the said Rules and Regulations.

Par. 18. The aforesaid acts and practices of respondents, as
herein alleged, are in violation of the Fur Products Labeling Act
and the Rules and Regulations promulgated thereunder and consti-
tute unfair and deceptive acts and practices and unfair methods
of competition in commerce under the Federal Trade Commission
Act.

Dxcision axp ORrDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Fur Prod-
ucts Labeling Act, and the respondents having been served with
notice of said determination and with a copy of the complaint
the Commission intended to issue, together with a proposed form
of order; and

-The respondents and counsel for the Commission having there.
after executed an agreement containing a consent order, an admis-
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sion by respondents of all the Jurlsdlctlona,l facts set forth in the
complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
~an admission by respondents that the law. has been: violated as set
forth in such complaint, and twaivers and prov151ons as required
by the Commission’s rules; and ‘

The Commlssmn, having consldered the agreement hereby accepts
same, issues its cornplmnt in the form contemplated by said agree-
ment, makes the following ]ur1schctmnal ﬁlldlngs,‘ and enters the
following order:

1. Respondent Vogue I‘urrlers, Inc, is a corporatlon organized
and doing business under and by virtue of the laws of the State
of North Carolina, with its office and principal place of business
located at 42 Haywood Street, Asheville, North Carolina.

- Respondents Charles Grand and Reuben Grand are officers of
said corporation, and their address is the same as that of said
corporation.

2. The Federal Trade Connmssmn has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondents Vogue Furriers, Inc., a corpora-
tion, and its officers, and Charles Grand and Reuben Grand, in-
dividually and as officers of said corporation, and respondents’
representatives, agents and employees, directly or through any
corporate or other device, in connection with the introduction into
commerce, or the sale, advertising or offering for sale in commerce,
or the transportation or distribution in commerce, of any fur prod-
uct; or in connection with the sale, advertising, offering for sale,
transportation or distribution of any fur product which is made
in whole or in part of fur which has been shipped and received
in commerce, as “commerce”, “fur”, and “fur product” are defined
in the Fur Products Labeling Act, do forthwith cease and desist
from:

A. Misbranding fur products by:

1. Failing to affix labels to fur products showing in
words and in figures plainly legible all of the information
required to be disclosed by each of the subsections of
Section 4(2) of the Fur Products Labeling Act.

2. TFailing to set forth the term “Natural” as part of
the 1nformmt10n required to be disclosed on labels under
the Fur Products Labeling Act and the Rules and Regula-
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tions promulgated thereunder to describe fur products
which are not pointed, bleached, dyed, tip-dyed, or other-
wise artificially colored.

3. Setting forth information required under Section
4(2) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder in handwriting on
labels affixed to fur products.

B. Falsely or deceptively invoicing fur products by:

1. Failing to furnish invoices to purchasers of fur prod-
ucts showing in words and figures plainly legible all the
information required to be disclosed in each of the sub-
sections of Section 5(b) (1) of the Fur Products Labeling
Act.

2. Misrepresenting in any manner, directly or by im-
plication, the country of origin of the fur contained in
fur products.

3. Setting forth information required under Section
5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder in abbreviated
form.

4, TFailing to set forth the term “Persian Lamb™ in
the manner required where an election is made to use
that term instead of the word “Lamb”,

5. Tailing to set forth the term *“Natural” as part of
the information required to be disclosed on invoices under
the Fur Products Labeling Act and Rules and Regulations
promulgated thereunder to describe fur products which
are not pointed, bleached, dyed, tip-dyed, or otherwise
artificially colored.

6. Tailing to set forth separately information required
under Section 5(b) (1) of the Fur Products Labeling Act
and Rules and Regulations promulgated thereunder with
respect to each section of fur products composed of two
or more sections containing different animal furs.

7. Failing to set forth on invoices the item number or
mark assigned to fur products.

C. TFalsely or deceptively advertising fur products through

the use of any advertisement, representation, public announce-
ment or notice which is intended to aid, promote or assist,
dirvectly or indirectly, in the sale, or offering for sale of any
fur produect, and which:

1. Fails to set forth in words and figures plainly legible
all the information required to be disclosed by each of the
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subsections of Section 5(a) of the Fur Products Labeling
Act. ’

2. Fails to set forth the term “Persian Lamb” in the
manner required where an election is made to use that
term instead of the word “Lamb?”.

8. Fails to set forth the term “Natural” as part of
the information required to be disclosed in advertisements
under the Fur Products Labeling Act and the Rules and
Regulations’ promulgated thereunder to describe fur prod-
ucts which are not pointed, bleached, dyed, tip-dyed or
otherwise artificially colored.

4. Fails to separately set forth in advertisements relat-
ing to fur products composed of two or more sections
containing different animal furs the information required
under Section 5(a) of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder with
respect to the fur comprising each section.

5. Represents, directly or by implication, that any
price, when accompanied or unaccompanied by any de-
seriptive language, was the price at which the merchandise
advertised was usually and customarily sold by the re-
spondents unless such advertised merchandise was in fact
usually and customarily sold at such price by respondents
in the recent past.

6. Misrepresents in any manner the savings available
to purchasers of respondents’ fur products.

7. Falsely or deceptively represents in any manner that
prices of respondents’ fur products are reduced.

8. Misrepresents the source or supplier of such fur
products. '

D. Making claims and representations of the types covered
by subsections (a), (b), (¢) and (d) of Rule 44 of the Rules
and Regulations promulgated under the Fur Products Label-
ing Act unless there are maintained by respondents full and
adequate records disclosing the facts upon which such claims
and representations are based.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.
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Ix taE MATTER OF

WESCO PRODUCTS COMPANY ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Doclket C-529. Complaint, July 25, 1963—Decision, July 25, 1963

Consent order requiring Chicago distributors of universal joints, their “Mighty
Press” for the assembly and disassembly of universal joints, and other
automotive products, to cease disseminating to their distributors for use
in reselling such products, catalog insert sheets which designated an
excessive ‘“Regular cost” price and a lower “Dealer cost”, represented
falsely as affording a substantial saving to purchasers; falsely represented
that products described could be obtained without any cash investment
by dealers; and misleadingly represented their universal joints as un-
conditionally guaranteed.

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Wesco
Products Company, a corporation, and Herbert A. Horwitz and
Donald A. Horwitz, individually and as officers of said corporation,
hereinafter referred to as respondents, have viclated the provisions
of said Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:

Paracrara 1. Respondent Wesco Products Company is a corpo-
ration organized, existing and doing business under and by virtue
of the laws of the State of Illinois, with its principal office and
place of business located at 2300 South Parkway, Chicago 16,
Illinois.

Respondents Herbert A. Horwitz and Donald A. Horwitz are
individuals and officers of the above said corporate respondent.
They formulate, direct and control the acts and practices of the
corporate respondent, including the acts and practices hereinafter
set forth. Their address is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distribu-
tion of universal joints, a press for the assembly and disassembly
of universal joints, called the “Mighty Press”, and other automotive
parts and products, to wholesalers, jobbers and distributors for
resale to dealer users of said merchandise and products.
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Par. 8. In the course and conduct of their business, respond-
ents now cause, and for some time last past have caused, their
said universal joints, “Mlghty Press”, and other automotive parts
and products, when sold, to be shipped from their place of business
in the State of Illinois to purchasers located in various other States
of the United States, and maintain, and at all times mentioned
herein ‘have maintained, a substantial course of trade in said
universal joints, “Mighty Press”, and other automotive parts and
products in' commerce as “commerce” is defined in the Federal
Trade Commission. Act. , ,

Par. 4. In the course and conduct of their business, and at all
times mentioned herein, the respondents have been in substantial
competition, in commerce, with corporations, firms and individuals
engaged in the sale of universal joints, presses for the assembly
and disassembly of universal ]omts, and other automotive parts
and products.

Par. 5. In the course and conduct of their busmess, respondents
have disseminated and caused to be disseminated catalog insert
sheets, advertising and packaging describing and promoting the
sale of said press and universal joints to thelr distributors for
use in selling respondents’ said products to dealer users. The
respondents have made certain statements and representations on
said insert sheets and advertising, and on their packaging with
respect to. their said products, of which the following are typical,
but not all inclusive:

Regular cost of SK2GB.. - . ____._ $30..30
Regular cost of SIX—1. . . o ____. 17.70
Regular cost of MIGHTY PRESS. _______________________________. 45. 95

O AL i oo e e e 93. 95
Dealer Cost of TD8000-. - - - o oo oo .. 79. 38

MIGHTY PRESS -- $15.15 IN CASH WITHOUT ANY INVESTMENT
WESCO gives you a Stock.of — GOLDEN 500 SERIES
SUPER UNIVERSAL JOINTS 24Kt. GOLD PLATED AND UNCONDI-
TIONALLY GUARANTEED FOR THE LIFE OF THE VDHICLE with NO
INVESTMENT

Par. 6. Through the use of the above said statements and rep-
resentations, and others of similar import, but not spec1ﬁcally set
out herein, respondents have replesented directly or by implication,
that:

1. The prices designated as “Regular cost” are the prices at
which the products referred to are usually and regularly sold by

780-018—69——21
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wholesalers, jobbers and distributors to dealer users; and that the
difference between the said “Dealer Cost of TD3000” and the said
“TOTAL Regular cost” represents a saving from the usual and
regular price at which said products are sold to dealer users.

2. The products described and depicted can be obtained without
any cash investment or outlay by dealer users desiring to handle
the respondents’ said products.

3. The respondents’ universal joints are unconditionally guar-
anteed for the life of the vehicle upon which they are installed.

Par. 7. In truth and in fact:

1. The prices designated as “Regular cost” are not the prices
at which the products referred to are usnally and regularly sold
by wholesalers, jobbers and distributors to dealer users but are
in excess of the price at which said products are generally sold
to dealer users in the trade area where the representations are
made and the difference between said “Dealer Cost of TD3000” and
the said “TOTAL Regular Cost” does not represent a saving from
the usual and regular price at which said products are sold to
dealer users.

9. The products described and depicted can not be obtained
without any cash investment or outlay by dealer users desiring
to handle the respondents’ said products. Said dealer users are
obligated to pay for said products regardless of whether or not
the said products are subsequently sold or used by the dealers.

8. The respondents’ universal joints are not unconditionally
guaranteed for the life of the vehicle upon which they are installed;
the said guarantee is only for the time the original consumer owns
the vehicle and is subject to conditions and limitations not disclosed.

Therefore, the statements and representations referred to in
paragraphs 5 and 6 are false, misleading and deceptive.

Par. 8. By the aforesaid practices, respondents place in the
hands of wholesalers, jobbers, distributors and others the means
and instrumentalities by and through which they may mislead
‘dealer users and the public as to the aforesaid false representations
of said products.

Par. 9. The use by respondents of the aforementioned false,
misleading and deceptive statements, representations and practices
‘has had, and now has, the capacity and tendency to mislead mem-
bers of the purchasing public and the dealer users into the errone-
ous and mistaken belief that said statements and representations
were, and are, true and into the purchase of substantial quantities
of respondents’ products by reason of said erroneous and mistaken
belief. ‘ :
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Par. '10. The aforesaid acts and practices of respondents, as
herein alleged, were, and are, all to the prejudice: of the public
and. of 1espondents competitors and constituted, and now. consti-
* tute, unfair methods of competltlon in commerce and unfair and
deceptive acts and practices in commerce in violation of Section
5(a) (1) of the Federal Trade Commission Act.

DxcisioN’ ANp ORDER

" The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respond-
ents having been served with notice of said determination and
with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by respondents of all the jurisdictional facts set forth in the
complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as
set forth in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts .
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Wesco Products Company is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its office and principal place
of business located at 2300 South Parkway, in the city of Chicago,
State of Illinois.

Respondents Herbert A. Horwitz and Donald A. Horwitz are
officers of said corporation and their address is the same as that
of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondents, Wesco Products Company, a
corporation, and its officers, and Herbert A. Horwitz and Donald
A. Horwitz, individually and as officers of said corporate respond-
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ent, and respondents’ agents, representatives and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale or distribution in commerce, as “commerce”
is defined in the Federal Trade Commission Act, of presses for
assembling and disassembling universal joints, universal joints, or
any other products, do forthwith cease and desist from:

1. Representing, directly or by implication that: ,
() Any amount is the usual and customary price of
merchandise in a trade area or areas when such amount is
in excess of the price or prices at which said merchandise
is usually and customarily sold in the trade area or areas
where the representation is made.

(b) Any savings are afforded in the purchase of re-
spondents’ products from the usual and regular price in
a trade area or areas unless the price at which such mer-
chandise is offered constitutes a reduction from the price
at which the merchandise is usually and customarily sold
in the trade area or areas where the representation is made.

(¢) Said products can be stocked, obtained or other-
wise acquired by dealer users without any cash investment,
or with a nominal cash investment, or without incurring
any other financial obligations.

(d) Any of respondents’ products are guaranteed un-
less the nature, extent and duration of the guarantee, the
manner in which the guarantor will perform thereunder
and the name and address of the guarantor are clearly
and conspicuously disclosed and respondents do in fact
fulfill all of their requirements under the terms of said

guarantee,
2. Placing in the hands of wholesalers, jobbers, distributors,

or others the means and instrumentalities by and through
which they may deceive and mislead the purchasers of respond-
ents’ products in the respects set out above.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.
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Ix THE MATTER OF

" FERNBACHER-LOBE INC. OF SAN FRANCISCO
(FORMERLY FERNBACHER-LOBE CO., INC.) ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE CO\IMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-530. C’omplamt, July 26, 1963—Decision, July 26, 1963 .

Consent order - requiring San Francisco furriers to cease violating the Fur
Products Labeling Act by failing to use the term “patural” on labels and
invoices of fur. products which were not artificially colored; failing to
disclose on invoices the true animal name of furs and the country of
origin of imported furs, and when fur was artificially colored; substituting
nonconforming labels for those attached by the manufacturer or distributor
and, in connection therewith, failing to preserve the required records; and
failing in other respects to comply with labeling and invoicing requirements.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the aunthority
vested in it by said Acts, the Federal Trade Commission, having
reason to believe that Fernbacher-Lobe Inc. of San Francisco, a
corporation, formerly Fernbacher-Lobe Co., Inc., and Selwyn
Sachs and William A. Colsky, individually and as officers of said
corporation and Irwin S. Cohen individually and as a stockholder
of said corporation, hereinafter referred to as respondents have
violated the provisions of said Acts and the Rules and Regulations
promulgated under the Fur Products Labeling Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

Paracrara 1. Respondent, Fernbacher-Lobe Inc. of San Fran-
cisco; formerly Fernbacher-Lobe Co., Inc., is a corporation organ-
ized, existing and doing business under and by virtue of the laws
of the State of California.

Respondents Selwyn Sachs and William A. Colsky are officers of
the corporate respondent and Irwin S. Cohen is a stockholder of
the said corporation. They formulate, direct and control the acts,
practices and policies of the said corporate respondent including
those hereinafter set forth.

Respondents are wholesalers of fur products with their office
and principal place of business located at 154 Sutter Street, San
Francisco, California.
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Par. 2. Subsequent to the efective date of the Fur Products
Labeling Act on August 9, 1952, respondents have been and are
now engaged in the introduction into commerce, and in the sale,
advertising, and offering for sale in commerce, of fur products;
and have sold, advertised, offered for sale, transported and distrib-
uted fur products which have been made in whole or in part
of furs which have been shipped and 1eceived in commerce as the
terms “commerce”, “fur” and “fur products” are defined in the
Fur Products Labeling Act.

Par. 3. Certain of said fur products were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not
labeled in accordance with the Rules and Regulations promulgated
thereunder in the following respects:

(a) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was set forth on labels in abbreviated form, in viola-
tion of Rule 4 of the said Rules and Regulations.

(b) The term “natural” was not used on labels to describe fur
products which were not pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored, in violation of Rule 19(g) of said
Rules and Regulations.

(¢) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was mingled with non-required information, in viola-
tion of Rule 29(a) of said Rules and Regulations.

(d) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was not completely set out on one side of labels, in
violation of Rule 29(a) of said Rules and Regulations.

(e) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was set forth in handwriting on labels, in violation of
Rule 29(b) of said Rules and Regulations. :

(f) Required item numbers were not set forth on labels in
violation of Rule 40 of said Rules and Regulations.

(g) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was not set forth in the required sequence, in violation
of Rule 80 of said Rules and Regulations.

Par. 4. Certain of said fur products were falsely and deceptively
invoiced by the respondents in that they were not invoiced as
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required by Section 5(b) (1) of the Fur Products Labeling Act and
the Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not hmlted thereto, were fur products covered by invoices which
failed:

1. To show the true animal name of the fur used in the fur
product.

9. To disclose that the fur contained in the fur product was
bleached, dyed, or otherwise artificially colored when such was
the fact.

8. To show the country of origin of imported furs used in
fur products.

Par. 5. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that
they were not invoiced in accordance with the Rules and Regula-
tions promulgated thereunder in the following respects:

1. The term “natural” was not used on invoices to describe fur
products which were not pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored, in violation of Rule 19(g) of said
Rules and Regulations.

2. Required item numbers were not set forth on invoices, in
violation of Rule 40 of said Rules and Regulations.

Par. 6. Respondents in introducing, selling, advertising, and
offering for sale, in commerce, and in processing for commerce,
fur products; and in selling, advertising, offering for sale and
processing fur products which have been shipped and received in
commerce, have misbranded such fur products by substituting there-
on labels which did not conform to the requirements of Section 4
of the Fur Products Labeling Act, for the labels affixed to said
fur products by the manufacturer or distributor pursuant to Section
4 of said Act, in violation of Section 3(e) of said Act.

Pasr. 7. Respondents in substituting labels as provided for in
Section 3(e) of the Fur Products Labeling Act, have failed to
keep and preserve the records required, in violation of Section 3(e)
and Rule 41 of the Rules and Reguhtlons promulgated under the
said Act.

Par. 8. The aforesaid acts and practices of respondents as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute un-
fair and deceptive acts and practices and unfair methods of com-
petition in commerce under the Federal Trade Commission Act.
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DzcisioNn anp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Fur Prod-
ucts Labeling Act, and the respondents having been served with
notice of said determination and with a copy of the complaint the
Commission intended to issue, together with a proposed form of
order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by respondents of all the jurisdictional facts set forth in the
complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as
set forth in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent, Fernbacher-Lobe Inc. of San Francisco, formerly
Fernbacher-Lobe Co., Inc., is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Cali-
fornia, with its office and principal place of business located at 154
Sutter Street, in the city of San Francisco, State of California.

Respondents Selwyn Sachs and William A. Colsky are officers
of said corporation. Respondent Irwin S. Cohen is a stockholder
of said corporation. Their address is the same as that of said
corporation. '

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondents Fernbacher-Lobe Ine. of San
Francisco, a corporation, formerly Fernbacher-Lobe Co., Inc., and
its officers and Selwyn Sachs and William A. Colsky, individually
and as officers of said corporation, and Irwin 8. Cohen, individually
and as a stockholder of said corporation, and respondents’ repre-
sentatives, agents and employees, directly or through any corporate
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or other device, in connection with the introduction into commerce,
or the sale, advertising or offering for sale in commerce, or the trans-
portation or distribution in commerce, of any fur product; or in
connection with the sale, advertising, offering for sale, transportation
or distribution, of any fur product which is made in whole or in
part of fur which has been shipped and received in commerce as
“commerce”, “fur” and “fur product” are defined in the Fur Products
Labeling Act do forthwith cease and desist from:

A. Misbranding fur products by:

1. Setting forth information required under Section 4(2)
of the Fur Products Labeling Act and the Rules and Regu-
lations promulgated thereunder in abbreviated form on
labels affixed to fur products. 7

2. Failing to set forth the term “natural” as part of the
information required to be disclosed on labels under the
Fur Products Labeling Act and the Rules and Regulations
promulgated thereunder to describe fur products which are
not pointed, bleached, dyed, tip-dyed, or otherwise artifi-
cially colored. ’

3. Setting forth information required under Section
4(2) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder mingled with nonre-
quired information on labels affixed to fur products.

4. TFailing to completely set out information required
under Section 4(2) of the Fur Products Labeling Act and
the Rules and Regulations thereunder on one side of the
labels affixed to fur products.

5. Setting forth information required under Section 4(2)
of the Fur Products Labeling Act and the Rules and Regu-
lations promulgated thereunder in handwriting on labels
affixed to fur produects.

6. Tailing to set forth on labels the item number or
mark assigned to fur products.

7. TFailing to set forth information required under Sec-
tion 4(2) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder. on labels in the
sequence required by Rule 30 of the aforesaid Rules and
Regulations.

B. Falsely or deceptively invoicing fur products by:

1. Failing to furnish invoices to purchasers of fur prod-

ucts showing in words and figures plainly legible all the in-



318 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 63 F.T.C.

formation required to be disclosed in each of the subsections
of Section 5(b) (1) of the Fur Products Labeling Act.

2. TFailing to set forth the term “natural” as part of the
information required to be disclosed on invoices under the
Fur Products Labeling Act and Rules and Regulations
promulgated thereunder to describe fur products which are
not pointed, bleached, dyed, tip-dyed, or otherwise artifi-
cially colored.

3. Failing to set forth on invoices the item number or
mark assigned to fur products.

It is further ordered, That respondents Fernbacher-Lobe Inc.
of San Francisco, a corporation, formerly Fernbacher-Lobe Co.,
Inc., and its officers and Selwyn Sachs and William A. Colsky, in-
dividually and as officers of said corporation, and Irwin S. Cohen,
individually and as a stockholder of said corporation, and respond-
ents’ representatives, agents and employees, directly or through any
corporate or other device, in connection with the introduction, sale,
advertising or offering for sale, in commerce or the processing for
commerce, of fur products; or in connection with the selling, ad-
vertising, offering for sale, or processing of fur products which have
been shipped and received in commerce do forthwith cease and desist
from:

A. Misbranding fur products by substituting for the labels
affixed to such fur products pursuant to Section 4 of the Fur
Products Labeling Act, labels which do not conform to the
requirements of the aforesaid Act and the Rules and Regula-
tions promulgated thereunder.

B. Failing to keep and preserve the records required by
the Fur Products Labeling Act and the Rules and Regulations
promulgated thereunder in substituting labels as permitted
by Section 3(e) of the said Act.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
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Iz tE MATTER OF

ALLEN CARPET SHOPS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 0-531. Complaint, July 26, 1963—Decision, July 26, 1963

Consent order requiring Jamaica, Long Island, retailers of floor carpeting and
rugs to cease representing falsely in advertisements in newspapers that
they were offering their products at half price and less, when such prices
were actually bait offers; that the offers applied to all their stock, and
that they had a sufficient quantity on hand to meet the demand; and that
sales were limited to specified periods.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Allen Carpet
Shops, Inc., a corporation, and Jack Allen, Irving Allen, Edward
Allen and William Snyder, individually and as officers of said cor-
poration, and MMartin Herman, individually and as General Man-
ager of said corporation, hereinafter referred to as respondents, have
violated the provisions of said Act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in
that respect as follows: :

Paricrarm 1. Respondent Allen Carpet Shops, Inc., is a corpo-
ration organized, existing and doing business under and by virtue
of the laws of the State of New York, with its principal office and
place of business located at 90-28 Van Wyck Expressway, Jamaica,
Long Island, New York. v

Respondents Jack Allen, Irving Allen, Edward Allen, and Wil-
liam Snyder are individuals and are officers of the corporate respond-
ent. Respondent Martin Herman is an individual and is the general
manager of the corporate respondent. Said individuals formulate,
direct and control the policies, acts and practices of said corporate
respondent, including the acts and practices hereinafter set forth.
Their address is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distribu-
tion of floor carpeting, rugs and other merchandise to the purchas-
ing public.

Par. 8. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said
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merchandise, when sold, to be shipped from their places of business
in the State of New York to purchasers thereof located in various
other States of the United States, and maintain, and at all times
mentioned herein have maintained, a substantial course of trade in
sald merchandise in commerce as “commerce” is defined in the Fed-
eral Trade Commission Act.

Par. 4. In the course and conduct of their business, and for
the purpose of inducing the purchase of said merchandise, respond-
ents have made numerous statements and representations in adver-
tisements inserted in newspapers of general circulation respecting
the price, savings, bona fide character of offers to sell, and the avail-
ability of said merchandise.

Typical and illustrative of said statements and representations,
but not all inclusive thereof, are the following:

ALLEN’S % PRICE BROADLOOM SALE. NEVER S0 MUCH 1ST QUALITY
BROADLOOM FOR 80O LITTLE AT ALLEN CARPET SHOPS!

* ® * * * * #
PARTIAL LISTING OF BROADLOOM SALE PRICED AT 509 SAVINGS.
® ® * * * *

RUGS! SAVE !4 ON THOUSANDS OF ROOM SIZE RUGS!

EVERY BROADLOOM IN ALLEN’S STOCK REDUCED 20% TO 60%.

2-DAY GIVE-AWAY BROADLOOM SALE! * * *

100% NYLON DEEP TEXTURED TWEED-—4.99 sq. yd. SALE PRICED

ALL WOOL LOOP MODERN TEXTURED—5.99 sq. yd. SALE PRICED

1009% NYLON FASHION LUSTRE VELVET 6.99 sq. yd. SALE PRICED

MONDAY (VETERAN’S DAY) & TUESDAY * % * LOWEST BROAD-
LOOM PRICES THIS YEAR.

RIPPLE TEXTURED NYLON PILE TWEED-—5.99

VELVET PLUSH 1009, NYLON PILE—6.99

NYLON PILE DEEP LOOP WEAVE—S8.49

OUR GREATEST BROADLOOM & RUG SALE EVER—ELECTION DAY
SALE * * * FOR 24 HRS. WE'VE SLASHED PRICES TO A

DARING LOW * * *
ALL WOOL PILE DESIGNER LOOP—5.99 sq. yd.
100% NYLON PILE VELVET PLUSH—6.99 sq. yd.
CONT. FILAMENT NYLON PILE LOOP—7.99 sq. yd.

Par. 5. By and through the use of the aforesaid statements and
representations, and others of similar import and meaning, not
specifically set out herein, respondents represent and have repre-
sented, directly or by implication:

a. Through the use of the terms and expressions, “50% savives”, “3
PRICE BROADLOOM SALE”, “SAVE 3” and “REDUCED 20% to 60%?", that said
carpeting and rugs have been usually and customarily sold by respond-
ents at retail in the recent, regular course of business at prices higher
than the presently offered prices by the percentage or fractional
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amounts stated and that purchasers of said carpetmg and rugs would
realize savings equal in amount to the difference between said alleged
regular selling prices and the prices at which said carpetmg and rugs
were. offered.

b. That the prices set out in said advertlsements in connectlon
with the terms “saL”, “sarm PRICED” and “LOWEST . . . PRICES THIS
yYRAR” were reductions from and lower than the prices at which the
carpeting and rugs referred to had been usually and regularly sold by
respondents in the recent, regular course of business and that the dif-
ference between the prices at which said carpeting and rugs were now
offered for sale and the prices at which respondents sold said carpeting
in the recent, regular course of busmess represented savings to the
purchasers thereof. :

c. That said offers to sell carpeting and rugs at the aforestated
reduced prices were genuine, bona fide offers to sell the carpeting
and rugs at the prices advertised.

d. That said offers to sell rugs and carpeting at the aforestated
reduced prices were applicable to all or a substantial part of
respondents’ general stock or to all or a substantial part of desig-
nated kinds or styles of rugs or carpeting.

e. That there was a sufficient quantity of the advertised mer-
chandise on hand to meet the reasonably anticipated demand.

f. That certain of the said sales at alleged reduced prices were
limited to specified days or periods of time.

Par. 6. In truth and in fact:

a. Said carpeting and rugs offered for sale at “50% savinas”, “3
PRICE BROADLOOM SALE”, “SAVE 3", “REDUCED 20% to 60%” had not been
usually and customarily sold by respondents at retail in the recent
regular course of business at prices higher than the presently offered
prices by the percentage or fractional amounts stated and purchasers
of said carpeting and rugs did not realize savings equal in amount
to the difference between said alleged regular selling prices and the
prices at which said carpeting and rugs were now offered.

b. The prices set out in said advertisements in connection with
the terms “saLE”, “saLE PrICED” and “LOWEST . . . PRICES THIS YEAR”
were not reductions from or lower than the prices at which the carpet-
ing and rugs referred to had been sold by respondents in the recent,
regular course of business and purchasers of said carpeting and rugs
did not realize savings equal in amount to the difference between said
alleged higher selling. prices and the prices at which said carpeting
and rugs were now offered.

c. Said offers to sell carpeting and rugs at the aforestated
reduced prices were not genuine, bona fide offers to sell the carpet-
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ing and rugs at the prices advertised. On the contrary respondents’
said offers were made for the purpose of developing leads as to
prospective purchasers of respondents’ merchandise at respondents’
higher regular prices.

d. Said-offers to sell rugs and carpeting at the aforestated
reduced prices were not applicable to all or a substantial part
of respondents’ stock or to all or a substantial part of designated
kinds or styles of rugs or carpeting.

e. There was not a sufficient quantity of the advertised mer-
chandise on hand to meet reasonably anticipated demands.

f. Said sales at the alleged reduced prices were not limited to
certain days or certain periods of time.

Therefore, the statements and representations as set forth in
paragraphs 4 and 5 hereof were and are false, misleading and
deceptive.

Par. 7. In the conduct of their business; at all times mentioned
herein, respondents have been in substantial competition, in com-
merce, with corporations, firms and individuals in the sale of
carpeting and rugs of the same general kind and nature as those
sold by respondents.

Par. 8. The use by respondents of the aforesaid false, misiead-
ing and deceptive statements, representations and practices has had,
and now has, the capacity and tendency to mislead members of
the purchasing public into the erroneous and mistaken belief that
said statements and vepresentations were and are true and into
the purchase of substantial quantities of respondents’ merchandise
by reason of said errvoneous and mistaken belief.

"Par. 9. The aforesaid acts and practices of respondents, as
herein alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now
constitute, unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce, in violation of Section
5 of the Federal Trade Commission Act.

Decision aAND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with
a copy of a draft of complaint which the Bureau of Deceptive
Practices proposed to present to the Commission for its considera-
tion and which, if issued by the Commission, would charge re-
spondents with violation of the Federal Trade Commission Act;

and
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The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by the respondents of all the. jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does mot
constitute an admission by the respondents that the law has been
violated as alleged in such complaint, and waivers and provmons
as required by the Commission’s rules; and

The Commission, having reason to believe that the respondents
have violated the Federal Trade Commission Act, and having
determined- that complaint should issue stating its charges in that
respect, hereby issues its complaint, accepts said agreement, makes
the following jurisdictional findings and enters the following
order:

1. Respondent Allen Carpet Shops, Inc., is a corporation organ-
ized, existing and doing business under and by virtue of the laws
of the State of New York, with its office and principal place of
business located at 90-28 Van Wyck Expressway, Jamaica, Long
Isiand, New York.

Respondents Jack Allen, Irving Allen, Edward Allen, and Wil-
liam Synder are officers of the corporate respondent. Respondent
Martin Herman is the general manager of the corporate respondent.
Their address is the same as that of the corporate respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondents, Allen Carpet Shops, Inc., a
corporation, and its officers, and Jack Allen, Irving Allen, Edward
Allen and William Snyder, individually and as officers of said
corporation, and Martin Herman, individually and as General
Manager of said corporation, and respondents’ agents, representa-
tives' and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale and distribution
of carpeting, rugs or other articles of merchandise in commerce,
as “commerce” is defined in the Federal Trade Commission Act,
do forthwith cease and desist from:

1. Representing, directly or by implication, through the
use of the expressions ‘14 PRICE BROADOOM SALE,” “50% sAvINGS”,
“savE 14", “REDUCED 20% to 60%”, or any other words, terms or
expressions of similar import or meaning, that merchandise has
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been sold by respondents in the recent, regular course of their busi-
ness at a price which is in excess of the price at which said mer-
chandise has been usually and regularly sold by respondents at
retail in the recent, regular course of their busines; or otherwise
misrepresenting the respondents’ usual and customary retail
selling price of such merchandise.

2. Representing, directly or by implication, that the prices
at which merchandise is offered for sale are a reduction from
or offer savings from the respondents’ usual and customary
regular selling price unless the prices at which said mer-
chandise is offered in fact constitute a reduction from or
savings from respondents’ usual and customary retail selling
price of the said merchandise in the recent, regular course
of their business.

3. Misrepresenting in any manner the savings available to
purchasers of respondents’ merchandise.

4. Representing, directly or by implication, that carpeting,
rugs or other articles of merchandise are offered for sale when
such offer is not a bona fide offer to sell the merchandise so,
and as, offered.

5. Representing, directly or by implication, that certain
prices, terms or conditions of sale are applicable to all or a sub-
stantial part of respondents’ stock of merchandise or to all or a
substantial part of certain kinds or styles of rugs, carpeting or
other articles of merchandise when such prices, terms or con-
ditions of sale are restricted to lesser quantities or amounts of
said merchandise.

6. Advertising limited quantities of said carpeting, rugs or
other articles of merchandise for sale without clearly and con-
spicuously revealing that quantities of said merchandise are
inadequate to meet reasonable demands.

7. Representing, directly or by implication, that the sale of
carpeting, rugs or other merchandise at certain prices, terms
or conditions is limited to specified days or periods of time,
when said limitation is not actually observed.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with

the

Commission a report in writing setting forth in detail the

manner and form in which they have complied with this order.
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Complaint
IN THE MATTER OF

JUVENILE FURNITURE MANUFACTURING COMPANY
ET AL

" CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 0-532. Complaint, July 26, 1963—Decision, July 26, 1968

Consent. order requiring Louisville, Ky., retailers of children’s and youth's
furniture to cease representing falsely, through use of the word “manu-
facturing” in their corporate name and such statements in advertising as
“GQet Down to Earth Prices From The Factory”, that they were manu-
facturers of the merchandise; -and advertising falsely in newspapers, by
use of a higher “Reg.” and a lower “Now” price, that their usual prices
were reduced by the difference, and that they had “Stores From Coast to
Coast” when they actually had only two.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Juvenile
Furniture Manufacturing Company, a corporation, and Mary
Deen Gerstle, Irvine Gerstle and Joseph F. Lusk, individually
and as officers of said corporation, hereinafter referred to as re-
spondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows: :

ParacraPH 1. Respondent Juvenile Furniture Manufacturing
Company is a corporation organized, existing and doing business.
under and by virtue of the laws of the State of Kentucky, with
its principal office and place of business located at 810 E. Broad-
way in the city of Louisville, State of Kentucky.

Respondents Mary Deen Gerstle, Irvine Gerstle, and Joseph
F. Lusk are officers of the corporate respondent. They formulate,
direct and control the acts and practices of the corporate re-
spondent, including the acts and practices hereinafter set forth.
The address of Mary Deen Gerstle is the same as that of the
corporate respondent; the address of Irvine Gerstle is 3909 Reading
Road, Cincinnati, Ohio; and, the address of Joseph F. Lusk is 1191
E. Broadway, Louisville, Kentucky.

780-018—69——22
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Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distribu-
tion of children’s and youth’s furniture to the public.

Par. 8. In the course and conduct of their business, respondents
have caused their said products, when sold, to the shipped from their
places of business in the States of Kentucky and Ohio to purchasers
thereof located in various other States of the United States, and
maintain, and at all times mentioned herein have maintained, a sub-
stantial course of trade in said products in commerce, as “commerce”
is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business and for. the
purpose of inducing the sale of the aforesaid articles of merchan-
dise, respondents now use, and for some time last past have used, the
word “manufacturing” in their corporate name in advertising and
promotional literature, and the statement “Get Down to Earth Prices
From The Factory”.

Par. 5. Through the use of the aforesaid word “manufacturing”
in their corporate name, standing alone, or through the use of the
statement “Get Down to Earth Prices From The Factory” and others
similar thereto, but not set out herein separately or in connection
with said corporate name, respondents have represented, and are
now representing, that they own, operate or control a factory or
factories wherein their said articles of merchandise are manufac-
tured, and that they are the manufacturers of said articles of mer-
chandise.

Par. 6. Said statements and representations are false, misleading
and deceptive. In truth and in fact, said respondents do not own,
operate or control a factory or factories wherein said articles of mer-
chandise are manufactured, and do not manufacture any of said prod-
ucts.

Par. 7. There is a preference on the part of members of the pur-
chasing public for dealing directly with manufacturers of products,
rather than with outlets, distributors, jobbers or other intermediaries,
such preference being due in part to a belief that by dealing directly
with the manufacturers, lower prices and other advantages may be
obtained, a fact of which the Commission takes official notice.

Par. 8. In the course and conduct of their business, and for the
purpose of inducing the purchase of their furniture, the respondents
have made numerous other statements in advertisements inserted in
newspapers of general circulation and in circulars distributed by



JUVENILE FURNITURE MANUFACTURING CO. ET AL. 327

325 R Complaint\

them through the United .States mail. Among and typmal but not
all 1nc1uswe, are the following:

‘CRIB )IATTRDSSES ' o h BUNK BEDS
Rey. Now : ‘ “Was - Now
§19.95 . . $14.88 $39.95 $25.00

America’s Largest Juvenile Chain-Stores From Coast to Coast.

Par. 9. Through the use of the aforesaid statements and repre-
sentations and others similar thereto, not included herein, respond-
ents represent and have 1‘epresented directly or by 11nphcat10n that:

a. The higher stated prices set out in said advertisements in con-
nection with the terms “Reg.—Now” and “Was—Now” were the
prices at which the advertised merchandise had been usually and
customarily sold by respondents at retail in the recent regular course
of business and that the differences between the hwher and lower
prices represented savings to purchasers from respondents usual and
customary retail prices.

b. - Their operations are national in scope.

Par. 10. In truth and in fact:

a. The higher prices set out in said advertisements in connection
with the terms “Reg.—Now” and “Was—Now” were in excess of the
prices at which the advertised merchandise had been usually and
cusmmfzmlv sold by respondents in the recent regular course of busi-
ness and the differences between the higher and lo“ er prices did not
represent savings to purchasers from responuents usual and cus-
tomary prices.

b. Pespondents opemflons are not national in scope. Respond-
ents have had two stores, one in Ohio and the other in Kentucky.

Therefore, the statements and representations as set forth in par-
agraphs 8 and 9 hereof were and are false, misleading and deceptive.

Pag, 11. In the conduct of their busmess, and at all times men-
tioned herein, respondents have been in substantial competltlon, in
commerce, with corporations, firms and individuals engaged in the
sale of articles of merchandise of the same general kind and nature
as those sold by respondents.

Par. 12. The use by respondents of the aforesaid false, mislead-
ing and deceptive statements, claims and representations, has had,
and now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements, claims and representations were and are true and into
the purchase of substantial quantities of respondents’ furniture by
reason of said erroneous and mistaken belief.
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Par. 13. The aforesaid acts and practices of the respondents,
as herein alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now
constitute, unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce in violation of Section
5 of the Federal Trade Commission Act.

DecisioN AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a
copy of the complaint the Commission intended to issue, together
with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by respondents of all the jurisdictional facts set forth in the
complaint to issue herein, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as set forth
in such complaint, and waivers and provisions as required by the
Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent Juvenile Furniture Manufacturing Company is
a corporation organized, existing and doing business under and by
virtue of the laws of the State of Kentucky, with its office and prin-
cipal place of business located at 810 E. Broadway, in the city of
Louisville, State of Xentucky.

Respondent Mary Deen Gerstle is an officer’ of said corporatlon
and her address is the same as that of said corporation.

Respondent Irvine Gerstle is an officer of said corporation. His
address is 3909 Reading Road, Cincinnati, Ohio.

Respondent Joseph F. Lusk is an officer of said corporation. His
address is 1191 E. Broadway, Louisville, Kentucky.

9. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the pro-
ceeding is in the public interest.
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It is ordered, That respondents, J uvenlle Furniture Manufac-
turing Company, a corporation, and its officers, and Mary Deen
Gerstle, Irvine Gerstle and Joseph F. Lusk, individually and as
officers of said corporation, and respondents’ agents, rep1esentat1ves
and employees, directly or through any corporate or other device, in
connection with the offering for sale, sale or distribution of chlldren S
and youth’s furniture or other merchandise in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from:

1. Using the word “mmnufacturmg”, or any other word or
words of similar import or meaning, as part of respondents’
trade or corporate name or representing, directly or by impli-
cation, in any other manner, that they own or operate a factory
or manufacture the merchandise sold by them.

2. Using the words “Reg—Now” and “Was—Now” , or
words of similar import, to refer to any amount which is in ex-
cess of the price or prices at which such merchandise has been
usnally and regularly sold by respondents at retail in the recent,
regular course of their business.

3. Representing, dlrectly or by 1mphcat10n, that:

a. Any amount is respondents’ usual and customary retail
price of merchandise when it is in excess of the price or
prices at which such merchandise is usnally and customarily
sold by respondents at retail in the recent, regular course of
their business.

b. Any saving from respondents’ usual and customary
retail price is afforded to the purchasers of respondents’

- merchandise unless the prlce at which it is offered constitutes

a reduction from the price or prices at which said merchandise
has been usually and customarily sold by respondents in the
recent, regular course of their business.

4, Mls1eplesent1ng, by means of comparative prices, or in
any other manner, the savings available to purchasers of respond-
ents’ merchandise.

5. Representing, directly or by 1mphmtlon, that their opera-
tions are national in scope; or misrepresenting in any manner the
size or scope of their business.

It s further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied With this order.
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Ix THE MATTER OF

ZELIS HAND MOLDED DYNAMIC SHOES, INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Docket 8526. Complaint, Aug. 14, 1962—Decision, July 29, 1963

Order dismissing—it appearing that the individual respondent was deceased—
complaint charging a manufacturer of molded shoes with falsely claiming
orthopedic and reducing qualities for his shoes, among other things.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Zelis Hand Molded
Dynamic Shoes, Inc., a corporation, and Walter Zerner, individual-
ly and as an officer of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges as follows:

Panagrapr 1. Respondent Zelis Hand Molded Dynamic Shoes,
Inc., is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Connecticut, with its prin-
cipal place of business located at 889 Broadivay, New York, New
York. Said corporation conducts its business under the above-men-
tioned corporate title and also the assumed names, Zelis and Zely.

Respondent Walter Zerner is an officer of said corporate respond-
ent. He formulates, directs and controls the acts and practices of the
corporate respondent, including the acts and practices hereinafter set
forth. His address is the same as that of the corporate respondent.

Par. 2. Respondents arve now, and for some time last past have
been, engaged in the manufacturing, sale and distribution of molded
shoes, that is, custom-made shoes constructed over plaster or wooden
casts of the customer’s feet, which said shoes come within the classifi-
cation of devices, as “device” is defined in the Federal Trade Com-
mission Act. Such shoes are designated as “Zelis Molded Dynamic
Shoes” and “Zely Dynamic Molded Shoes.”

Par. 3. Respondents have caused and are now causing such shoes,
when sold, to be transported from their place of business in the State
of New York to purchasers thereof located in various other States of
the United States, and at all times mentioned herein have maintained
a course of trade in said products in commerce, as “commerce” is
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defined in the Federal Trade Commission Act. The volume of busi-
ness in such commerce is, and has been substantial.

Par. 4. - In the course and conduct of their said business, respond-
ents have dlssemmated, and caused the dissemination of; certain ad-
vertisements concerning the said shoes by the Umted States mails
and- by various means in commerce, as ‘“commerce” is defined in the
Federal Trade Commission Act, including, but not limited to, ad-
vertisements inserted in newspapers, pamphlets, circulars and other
advertising media, for the purpose of inducing and which were likely
to induce, directly or indirectly, the purchase of said shoes; and have
disseminated, and caused the dissemination of, advertisements con-
cerning said shoes by various means, including but not limited to the
aforesaid media, for the purpose of inducing and which were likely
to induce, directly or indirectly, the purchase of said shoes in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act. ,

Par. 5. Among and typical of the statements and representations
contained in said advertisements disseminated as hereinabove set
forth are the following:

After 35 years experience as an orthopedic shoemaker Zely has developed a NEW
EXCLUBIVE DYNAMIC CASTING OF THE FOOT IN MOTION.

* % * the special support you need to walk properly.

New breakthrough in preventing foot trouble.

* * % * * s« %
Guaranteed to fit, to relieve, to please.

" * * * % * *
LABOR DAY has shown to the world the self contained power of 200,000 march-
ing Union Members! How many of themr had tired, aching, ailing feet? Nobody
counted them! But we want to do something about it * * * , Protect your feet
with our guaranteed Zelis Molded Dynamic Shoes.

* * # * % ¢ *
There are certainly more people than you think who need orthopedic shoes to
walk, to move, to earn their livelihood. 80% of them have ruined their feet with
badly fitting shoes. I think that all professionals who stand on their feet a long
part of the day should have special handmade shoes fitted for them just as people
with bunions, calluses, and hammertoes. No machine made shoe, corrective as it
may be called, can help them:.

* * * * * * %
Guarantees you perfect fitting shoes that will relieve you from pain and foot
trouble.

I give FULL GUARANTEE of satisfaction to my clients * * *
* * E] % 0 P =

‘We specialize in weight regulating molded shoes * * *,
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Par. 6. Through the use of said advertisements and other sim-
ilar thereto not specifically set out herein, respondents have repre-
sented and are now representing, directly and by implication:

1. That the Zelis Molded Dynamic Shoe is an orthopedic device;

2. That Zelis Molded Dynamic Shoes will furnish the support
necessary to enable any person to walk properly;

3. That the wearing of said shoes will correct, prevent or relieve
tiredness, bunions, calluses, hammertoes, pain caused by foot trouble,
discomfort of people who must stand or walk for long periods at a
time, and all other foot trouble;

4. That the wearing of said shoes will help regulate a person’s
weight; =

5. That respondents’ shoes are, and are a subsitute for, corrective
shoes;

6. By use of the words “Guaranteed” and “Full Guarantee” in
the advertising of their said product, that the entire product is
guaranteed by them in every respect.

Par. 7. In truth and in fact:

1. The Zelis Molded Dynamic Shoe is not an orthopedic device;

2. Zelis Molded Dynamic Shoes will not furnish the support
necessary to enable all persons to walk properly;

3. The wearing of said shoes will not correct or prevent tiredness,
bunions, calluses, hammertoes, pain caused by foot trouble, discom-
fort of people who must stand or walk for long periods at a time, or
any other foot trouble. The only possible benefit which might be af-
forded the wearers thereof is relief from discomfort due to ll-fitting
shoes;

4. The wearing of said shoes will not help regulate a person’s
weight;

5. Respondents’ shoes are not, and are not a substitute for, cor-
rective shoes;

6. The terms, conditions and extent to which said guarantee ap-
plies, and the manner in which the guarantor will perform there-
under are not disclosed in the aforesaid advertisements.

Therefore, the aforesaid advertisements set forth and referred to
in paragraph 5 above were and are misleading in material respects
and constituted, and now constitute, “false advertisements” as that
term is defined in the Federal Trade Commission Act.

Par. 8. The dissemination by the respondents of the false adver-
tisements, as aforesaid, constituted, and now constitutes, unfair and
deceptive acts and practices in commerce, in violation of Sections
5 and 12 of the Federal Trade Commission Act.
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Mr. Bruce J. Brennan supporting the complaint.
No answer or appearance for respondents.

Intrian Decision BY Joun B. PoinpexTer, HEARING ExXAMINER

Zelis Hand Molded Dynamic Shoes, Inc., a corporation, and Walter
Zerner, individually and as an officer of said corporation, are charged
with false advertising in connection with the manufacture, sale, and
distribution of molded shoes, advertised as “Zelis Molded Dynamic
Shoes” and “Zely Dynamic Molded Shoes.”

The complaint was issued on August 14, 1962, but service thereof
was never effected on either the corporate or individual respondent.

By motion filed on May 28, 1963, and supplemental motion filed
June 27, 1963, Commission counsel states, upon information and be-
lief, that the individual respondent is dead and that, since his death,
the said corporate respondent has not done any business. Therefore,
counsel moves that the complaint be dismissed without prejudice.

It appearing that the individual respondent is now deceased and,
upon his death, the corporate respondent ceased doing business, no
useful purpose would be served in further prosecution of the com-
plaint herein. Therefore, the motion to dismiss should be granted.

ORDER

It is ordered, That the complaint herein be, and the same hereby
is, dismissed, without prejudice.

Dzcision oF THE COMMISSION

Pursuant to Section 4.19 of the Commission’s Rules of Practice,
effective June 1, 1962, the initial decision of the hearing examiner
did, on the 29th day of July 1963, become the decision of the Com-
mission.

Ix T MATTER OF
THE SESSIONS COMPANY ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMDMISSION ACT

Docket 7655. Complaint, Nov. 9, 1959—Decision, Aug. 1, 1963

Order requiring Dallas, Tex., sellers to retailers, jobbers and individual customers
of a variety of merchandise including watches, billfolds, jewelry, cameras,
small appliances and sporting goods, to cease representing falsely that they
sold at wholesale prices by referring to themselves as wholesalers and their
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prices as wholesale prices in advertising and by use, in their catalog mailed
to individuals, of two prices: one a so-called coded selling price stated to be
“wholesale” and the other a higher price designated as “retail”.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that The Sessions Com-
pany, a corporation, and Hoyt Sessions and I{im Cashion, individ-
ually and as officers of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Aect, and it appear-
ing to the Commission that a proceeding by it in respect therect
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

Paracrara 1. Corporate respondent The Sessions Company is a
corporation organized, existing and doing business under and by vir-
tue of the laws of the State of Texas, with its office and principal
place of business located at 1800 Good-Latimer Expressway, Dallas,
Texas.

Individual respondents Hoyt Sessions and Kim Cashion are of-
ficers of said corporation. They formulate. dircet and control the
policies, acts and practices of the corporate respondent. The address
of the individual respondents is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the sale of various articles of merchandise, includ-
ing such items as watches, billfolds, jewelry, cameras, small appli-
ances, sporting goods and others to retailers, jobbers and individual
customers throughout the United States.

Respondents cause, and have caused, their said products, when sold,
to be transported from their place of business in the State of Texas
to purchasers thereof located in various other States of the United
States, and at all times mentioned herein have maintained a course
of trade in said products in commerce, as “commerce” is defined in
the Federal Trade Commission Act. Respondents’ volume of business
in such commerce is, and has been, substantial.

Par. 3. Respondents, in the course and conduct of their business,
are, and have been, engaged in substantial competition in commerce
with individuals, corporations, and firms selling similar merchandise
in commerce. ‘

Par. 4. Respondents, in the course and conduct of their business,
and for the purpose of inducing the purchase of their products, have
advertised the same by means of catalogs and other advertising mat-
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ter circulated by the United States mails:in various. States and by
means of advertisements 1nserted in newspmpers and magazines of
general circulation.

‘Par. 5. Respondents in all of thelr seud advertising refer to them-
selves as wholesalers and to their prices for their merchandise as
wholesale prices. While respondents do sell to retailers and jobbers,
in recent years they have made substantial retail sales to individual
consumers, both in Texas and in various other states of the United
States.

Among and typical, but not all inclusive, of the statements ap-
pearing in respondents’ catalog, and in magazine and newspaper ad-
vertisements, are the following:

NOW YOU CAN BUY WHOLESALE. INDIVIDUALS, ALL GOVERNMENT
EMPLOYEES, FIRMS, UNIONS, ORGANIZATIONS, CHURCHES, AND

PROFESSIONAL PEOPLE! LOWEST WHOLESALE “MASS MARKETING”
PRICES AT ALL TIMES ON ALL MERCHANDISE !
* * * * * * ¥

Your wholesale cost is coded and always follows the letter “C” which is on the

same line as retail price.
* * # * * * *

NO EXTRAS ADDED TO YOUR COST. ALL ITEMS CLEARLY PRICED
SHOWING BOTH RETAIL AND YOUR LOW WHOLESALE COST * * &,
YOUR WHOLESALE COST IS IN CODE.

Par. 6. Respondents in referring to the various articles of mer-
chandise, set forth in their catalog which is mailed to individuals,
use two pnces one a so-called coded puce which is stated to be the
wholesale price at which the merchandise is offered for sale, and the
other a higher price which is designated as “retail”. By means of
such pricing method, the aforesaid quoted statements, and others of
like import not spec1ﬁcqlly set out herein, respondents represent,
directly or by nnphcatlon, that they sell all of their merchandise
at wholesale prices; that the so-called coded pnces, set out in their
catalog, at which the merchandise referred to is offered for s sale, are
wholesale prlces that the prices designated as “retail” in their catalog
are the prices at which the merchandise referred to is usually ‘md
regularly sold at retail; and that the difference between said prices
represent savings from the usual and regular retail prices of said
merchandise.

Par. 7. The aforesaid statements, representations and implica-
tions arising therefrom are false, misleading and deceptive. In truth
and in hct respondents do not offer to sell, or sell, many of their
articles of merchandise at wholesale prices, but, to the contrary, in
excess of wholesale prices. The coded prices of many articles of mer-
chandise set out in respondents’ catalog are not wholesale prices but



336 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 63 F.T.C.

are in excess thereof, and the prices designated as “retail” prices for
many articles of merchandise are in excess of the prices at which
said merchandise is usually and regularly sold at retail. The differ-
ences between such prices do not represent savings from the prices
at which said merchandise is usually and customarily sold at retail.

Par. 8. The use by the respondents of the aforementioned false,
misleading and deceptive statements and practices has had, and now
has, the capacity and tendency to mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that such statements were true and into the purchase of sub-
stantial quantities of respondents’ products because of said mistaken
and erroneous belief. As a result thereof, trade in commerce has been,
and is being, unfairly diverted to the respondents from their com-
petitors and injury has thereby been, and is being, done to competi-
tion in commerce.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondents’ competitors, and constituted, and now constitute,
unfair and deceptive acts and practices and unfair methods of com-
petition, in commerce, within the intent and meaning of the Federal
Trade Commission Act.

Mr. Garland S. Ferguson, supporting the complaint.
Mr. Dan Rogers, of Thompson, Knight, Wright & Stmmons, Dal-
las, Tex., for respondents.

Intrran, DEecistoNn BY JoEN B. PornpexTeEr, HEARING ExAMINER

The complaint herein, issued on November 9, 1959, charges The
Sessions Company, a corporation, Hoyt Sessions and Kim Cashion,
individually and as officers of said corporation, hereinafter called
respondents, with false advertising, in violation of Section 5 of the
Federal Trade Commission Act.

Hearings have been held and proposed findings of fact, con-
clusions of law, and order have been submitted by respective counsel.
Subsequent to the filing of proposed findings, upon motion filed by
counsel for respondents, the record was reopened for the receipt of
additional evidence which had occurred since the conclusion of hear-
ings. After receipt of this evidence, the record was again closed, and
the matter is now before the undersigned hearing examiner for initial
decision. All proposed findings of fact and conclusions of law not
found or concluded herein are denied. Upon the basis of the entire
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record, the hearing examiner makes the following findings of fact
and conclusions of law, and issues the following order:

FINDINGS OF FACT

1. The Sessions Company is a corporation organized and doing
business under the laws of the State of Texas, with its office and
principal place of business located at 1800 Good-Latimer Express-
way, Dallas, Texas.

2. The individual respondent Hoyt M. Sessions, named in the
complaint as Hoyt Sessions, is Chairman of the Board and Execu-
tive Officer of said corporation. Mr. Sessions is and has been active
in the day-to-day operations and management of the corporate Te-
spondent.

8. The individual respondent K. M. Cashion, Jr., named in the
complaint as Kim Cashion, is President and Manager of the corpora-
tion. Mr. Cashion also has actively participated with Mr. Sessions
in the day-to-day operations and management of the corporation.
The individual respondents are brothers-in-law. When the corpora-
tion was first incorporated in 1957, Mr. Sessions owned 50 percent,
the individual respondent Cashion, 10 percent, Mr. Sessions’ wife, 30
percent, and Mr. Sessions’ father, 10 percent. The only change in the
percentage of stock ownership since that time was caused by the
death of Mr. Sessions’ wife. It is clear from the testimony of Messrs.
Sessions and Cashion that these two individual respondents were and
have been in active charge of the operations of the corporate re-
spondent, including its advertising, and are responsible for the acts
and practices complained about, as hereinafter found.

4. Since its incorporation in 1957, the corporate respondent has
been engaged in the sale of a general line of merchandise, including
jewelry, watches, cameras, electric appliances, household goods,
stoves, refrigerators, toys, sporting goods, leather goods, radios and
television receivers, to retailers, jobbers and individual consumers
in Dallas, Texas, and other States of the United States. Respondents
are and have been engaged in substantial competition in commerce
with individuals, corporations, and firms selling similar merchan-
dise in commerce.

5. The evidence shows that The Sessions Company was in oper-
ation and distributed a catalog (CX 1) as early as 1955. A catalog
(CX 2) was also issued by The Sessions Company in 1956. The
evidence does not show whether the business at that time was oper-
ated as a partnership, a joint venture, or the exact legal type of
ownership. However, in respondents’ proposed findings of fact, it
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is stated that The Sessions Company was operated as a partner-
ship until it was incorporated in 1957. In any event, The Sessions
Company was in operation at 1800 Good-Latimer Expressway,
Dallas, Texas, in 1955, according to the catalog No. 559, issued for
the year 1955 (CX 1), prior to its incorporation in 1957. In the
early years of its operation, The Sessions Company sold substantial
amounts of merchandise to retailers and jobbers, on the one hand,
and to individual consumers on the other. However, respondents’
selling prices were the same to all purchasers, a so-called “whole-
sale” price. Commission Exhibits 9A-Q purport to show a break-
down of total sales by The Sessions Company for the years January
1, 1956, through March 31, 1960. The exhibits show the total amount
of sales made to retailers and jobbers, as distinguished from indivi-
dual consumers, both within and outside the State of Texas. These
exhibits, as well as the testimony of Messrs. Sessions and Cashion,
disclose that respondents’ sales of merchandise to purchasers both
within and outside the State of Texas in the early years of operation
were substantial. However, since 1959, the sales by The Sessions
Company to purchasers located outside the State of Texas have
diminished until, at the time of hearings, the larger percentage of
sales were made over-the-counter in respondents’ showroom in
Dallas to consumer-customers located within the State of Texas.
Messrs. Session and Cahion explained the decrease in sales to
purchasers outside the State of Texas as being due to competition
from discount houses which had begun business in other States
during recent years. Nevertheless, the volume of merchandise
continued to be sold and shipped to customers outside the State
of Texas, including the New Orleans, Louisiana, trade area, is, and
has been, substantial. Invoices which reflect sales to individual con-
sumers in the State of Louisiana were offered and received in evi-
dence as CX 40A through 70B, inclusive. Accordingly, it is found
that the respondents have maintained a course of trade in commerce
as “commerce” is defined in the Federal Trade Commission Act, and
that such volume of trade in commerce is and has been substantial.

6. For the purpose of inducing the sale of respondents’ mer-
chandise, respondents prepared and distributed through the United
States mails, and by other means, a yearly catalog. These catalogs
are marked CX 1, 2, 8, 4, 5, 6, 7, and 71, respectively. CX § purports
to show a breakdown of The Sessions Company catalogs printed and
their delivery to persons both within and outside the State of
Texas during the years 1956-57, 1957-58, 1958-59, and 1959-60, re-
spectively. This exhibit shows that the 1956-57 catalog (CX 2)
and 1957-58 catalogs (CX 3, 4) received the largest printing and
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circulation both within and outside the State of Texas. For the
period 1956-57, approximately 764,000 copies of that years’ catalog
were printed, of which number approximately 518,000 copies were
distributed within the State of Texas, and approximately 246,000
were mailed to persons outside the State of Texas. For the period
1957-58, 1,000,000 catalogs were printed, of which approximately
616,000 were distributed within the State of Texas, and approximate-
ly 384,000 were mailed to persons outside the State of Texas. In
1958-59, 500,000 catalogs were printed, of which approximately
387,000 were distributed within the State of Texas, and approxi-
mately 113,000 were mailed to persons outside the State of Texas.
Respondents also placed advertising on radio and television stations,
in addition to the advertising in its catalogs. Some of the radio and
television advertising was received in evidence as CX 14-19, inclu-
sive. It is respondents’ representations contained in the catalogs
(CX 1, 2, 8, 4, 5, and 6) and the radio and television advertising
(CX 14-19) which constitute the basis of the complaint in this
proceeding.

7. The corporate respondent’s catalogs and broadcasts emphasize
that its selling prices for all merchandise were “wholesale” prices.
Various exhibits containing some of respondent’s advertising copy
were received in evidence, including respondent’s catalogs, CX 1,
2, 3, 4, 5, 6, and 7, and some of its broadcast scripts, CX 14-19.
On the front and back cover of respondent’s catalog for 1955,
CX 1, are printed the words “WHOLESALE ONLY”. On the
front and back cover of CX 2, 8, 4, 5, and 6 is the word “WHOLE-
SALE”. Some of the representations contained in respondent’s
catalogs are the following:

NOW YOU CAN BUY WHOLESALE, IND'IDUALS, ALL GOVERNMENT
EMPLOYERES, FIRMS, UNIONS, ORGANIZATIONS, CHURCHES, AND
PROFESSIONAL PEOPLE! LOWEST WHOLESALE “MASS MARKETING”
PRICES AT ALL TIMES ON ALL MERCHANDISE!

Your wholesale cost is coded and always follows the letter “C” which is on the
same line as retail price.

NO EXTRAS ADDED TO YOUR COST. ALL ITEMS CLEARLY PRICED
SHOWING BOTH RETAIL AND YOUR WHOLESALE COST * * * YOUR
WHOLESALE COST IS IN CODE.

(The above quotations are taken from CX 8, 4, 5, and 6.)

8. The corporate respondent purchases all of the merchandise
which it offers for sale either from the manufacturer, a jobber-
distributor, or importer. The corporate respondent has made it a
practice, when listing the price of merchandise advertised in its
catalogs, to use two prices: One, a coded price, which respondents
represent to be the “wholesale” cost to the purchaser of the article
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advertised for sale, and the other, a higher price, which is designated
as “RETAIL”. For example, on Page 26 of CX 4, an Argus camera
and kit, identified as “A801, Argus C4-35mm Camera Kit”, is pic-
tured, followed by a brief description of the camera and kit. Un-
derneath the picture and description of the camera, the two prices
are listed as follows: “C7695 * * * RETAIL $99.50”. Mr. Sessions
explained respondents’ method of catalog pricing and testified that
“C7695” represents corporate respondent’s price of the camera to
the customer-purchaser, to wit, $76.95 (which respondents represent
in their catalogs and radio and television advertising as “wholesale”
price) ; and “RETAIL $99.50” is the regular retail price of this
camera. This method of pricing is also explained in the catalogs.
Mr. Sessions testified that he arrived at the “retail” prices listed
in his company’s catalogs by using the manufacturer’s “list” price
or suggested list price. If the manufacturer did not suggest a list
price for the item, Mr. Sessions arrived at the “retail” price by
what the particular merchandise was selling for by his competitors,
“what it is normally retailing for in the better stores”. Mr Sessions
further testified that, “If there is no other way of setting it up as
to the retail price, you would base it on what the item cost. What
we paid for the item.” It is clear from Mr. Sessions’ testimony
that the “RETAIL” price shown in the catalogs is not the price
the corporate respondent sells the article for. The Sessions Com-
pany sells it at a lower, discounted price, listed in the catalog in
code.

9. Counsel supporting the complaint offered the testimony of
employees of various wholesale and retail stores to show that the
prices for particular items of merchandise advertised in respond-
ents’ catalogs as “wholesale” prices were not, in fact, wholesale
prices for the particular merchandise, and that the prices advertised
in said catalogs as “RETAIL” prices for particular items were
not the regular retail prices for particular articles or merchandise
then prevailing in the Dallas area and the New Orleans, Louisiana,
area, respectively. Some of the testimony of some of the witnesses
offered by counsel supporting the complaint pertained to certain
merchandise advertised in respondents’ catalogs which in the opin-
ion of this hearing examiner were not definitely identified as
being merchandise identical with and of the same quality as that
then being sold in retail stores in Dallas and New Orleans, respec-
tively, about which the witness testified. For instance, an employee
in the men’s department of a retail store was requested to examine
a picture of “Mens’ Nylon Stretch Socks” shown in one of respond-
ents’ catalogs. The picture and description in the catalog did not
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identify the brand name, if any, of the socks advertised, other than
the general description “first quality, full fashioned, heavy rib stay-
up tops.” The witness did not actually see nor examine the socks
‘advertised in respondents’ catalog. He only saw the picture and the
“above quoted brief description of the socks. With this limited in-
formation, the witness was not in a position to testify that the socks
advertised in respondents’ catalog were identical with the socks sold
in his store. Another example is the testimony of a retail store
employee who was asked to examine the picture and brief descrip-
tion of a one-carat diamond ring or a diamond watch advertised
in one of respondents’ catalogs. Without actually seeing and examin-
ing the ring or diamond watch pictured in the catalog, the witness
could not adequately compare the quality of that diamond ring or
watch with the quality and prices of one-carat diamond rings or
diamond watches sold in the store where the witness was employed.
The hearing examiner has not given any probative weight to this
type of testimony. However, there is an abundance of testimony
by other witnesses concerning various items of merchandise capable
of definite identification so that a comparison as to prices can be
made. Some of this testimony will now be discussed. :
10. Mrs. Jona Buck, a longtime employee of McKesson & Rob-
bins; a wholesale drug company, with an office in Dallas, testified
concerning the prices charged by McKesson & Robbins to its retail
drug customers for certain items of merchandise sold by McKesson
& Robbins during the period 1957-58. Mrs. Buck identified such
items as being identical with similar items advertised in respondents’
catalogs for the same period of time, 1957-58, but at different prices
from those shown in respondents’ catalogs. Mrs. Buck testified:
In 1957-58, McKesson & Robbins carried in stock a West Bend Bean
Pot Set priced and sold to retailers at $6.43. This same set is pic-
tured on Page 72 of respondents’ 1957-58 Mail Order Catalog
(CX 4) at the following prices, “C840 * * * RETAIL $12.95.”
According to the instructions in the catalog and the testimony of
Mr. Sessions, the “C840” is respondents’ ‘“wholesale” cost price to
the purchaser, or $8.40, and the “RETAIL $12.95” was the then

1 This same bean set is also pictured on Page 72 of respondents’ 1857-58 Showroom
Catalog (CX 3) at “C740 * * * RETAIL $12.95.” The coded price ‘“‘C740” is one dollar
less than respondents’ coded “wholesale” cost price quoted in the 1957-58 Mail Order
Catalog (CX 4). Mr. Sessions explained that the higher ‘‘wholesale” cost price quoted
for some of the articles pictured in their Majl Order Catalogs was due to the fact that
corporate respondent paid the shipping charges on all except C.0.D. shipments. Therefore,
the ‘“wholesale” cost prices quoted in the Mail Order Catalogs for the heavier or more
weighty items were increased so as to include the shipping charges. Thus, the coded

" wholesale price “C840"” quoted in corporate respondent’s Mail Order Catalog was $1.00
higher than the coded wholesale price “C740". quoted in the Showroom Catalog.

780-018—69 23
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current retail price of this bean pot set. According to the testimony
of Mrs. Buck, McIesson & Robbins’ “wholesale” price of this bean
set was $6.43, as against respondents’ advertised “wholesale” price
of $8.40. ‘

11.. Mr. Aaron Eldridge Childers, a buyer for Cullum & Boren,
a wholesale jobber of sporting goods and which also operates a
retail sporting goods store in Dallas, testified, among other things,
to the following: In 1957-58, Cullum & Boren handled a Chrome
Universal Vacuum Pitcher Set which they sold to retailers for
$12.60 during that season. In other words, $12.60 was Cullum &
Boren’s wholesale price for this pitcher set. This same set is ad-
vertised and pictured on Page 83 of respondents’ catalogs CX 3
and 4 at the following prices: “C1450 * * * RETAIL $19.95.”
Thus, Cullum & Boren’s wholesale price was $12.60 and respondents’
advertised “wholesale” price was $14.50. Mr. Childers also testified
that Cullum & Boren sold a toy gun, pictured on Page 65 of CX 3
and 4, identified as “P1020, Mattel Thunderburp”, to its retail store
customers at $1.90 each. In other words, $1.90 was Cullum & Bor-
en’s wholesale price. This same gun is pictured on page 65 of
respondents’ catalogs CX 38 and 4 at the following prices: “C200
* 4 * RETAIL $3.00°. Mr. Childers further testified that Cullum
& Boren handled the identical alarm clock pictured on page 39 of
CX 5 and 6, identified as item “8G902, Fortune Electric Alarm?”,
priced ‘in respondents’ catalogs at “C525 * * * RETAIL $6.95.”
(CX 5 is respondents’ 1958-59 Showroom Catalog, and CX 6 is re-
spondents’ 1958-59 Mail-Order Catalog.) Cullum & Boren sold this
same alarm clock during the period 1958-59 to its retail customers at
#4.57 each. In other words, $4.57 was Cullumm & Boren’s wholesale
price for this clock.

12. Cullum & Boren also operates a retail sporting goods store
in Dallas, in addition to its wholesale-jobber operation. Mr. Child-
ers also testified with respect to Cullum & Boren’s retail prices on
certain merchandise, in addition to its wholesale prices for the same
merchandise. On page 40 of CX 5 and 6, there is pictured, among
other things, a tennis racket, identified as item “85111”, Davis Cup,
“C1s2s * * * RETATIL $23.00”. Mr. Childers testified that Cullum
& Boren sold this identical tennis racket to retail stores at a price
of $12.48 each, and to customers in its Dallas retail store at $14.40
each. In other words, Cullum & Boren’s wholesale price on this racket
was 212,48 each, and its retail price was $14.40. (Cullum & Boren’s
retail price was 85 cents less than respondents’ advertised “wholesale
price.) On the same page of respondents’ catalog, item “83162”, a
Comet, Wright & Ditson Tennis Racket, is priced at “CT745 * * *
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RETAIL $10.95”. Thus, respondents represented that their price of
$7.45 ‘was the “wholesale” price and $10.95 was the “retall” price
for this tennis racket. Mr, Childers testified that Cullum & Boren
sold this identical tennis racket to retail stores at $6 39 each, and its
price to consumer- purchasers in its Dallas retaﬂ sportmg goods store
was $7.50 each.. .. .- : P

'18. Mr. Charles F Plerce, roup superv1sor and former buyery
of heavy housewares and small electrical apphances from October,
1958, to May 9, 1960, :at. Sanger Brothers, a large department store
in Dallas, testlﬁed concerning the cost to Sanger Brothers for
certain items of merchandise, including mailboxes and coﬁ'ee makers,.
purchased from the manufacturer, and Sanger’s retall selling price
for the same -articles. On page 46 of CX 5.and 6, a mallbox, among
other: merchandise, is:- pictured and Jidentified as item “SHIH
Mail Box, - Jumbo size * # * C560 * * * RETAIL $8 95,7 Mr. Pierce
testified that, during the period. 1958- 59, Sanger Brothers sold this:
same mallbox at retail for $5.99. Sanger purchased this mailbox
direct from the manufacturer, Southern Fabricators Corporation,
Shreveport, - Louisiana, -at a wholesale price of $3.60 each. Mr:
Pierce identified another mailbox pictured on the same page of
CX 5 and 6, listed as item “8H109, C350 * * * RDTAIL $6.95.”
Mr. Pierce testified that Sanger Brothers also purchased this mail-
box from Southern, Fabricators at a wholesale price of $2. 40 each,
and that Sanger’s retail selling price for the same mailbox was $3.99
each, during the period. 1958-59. Mr. Pierce also testified concern-
ing-a coffee maker pictured on page ‘67 of CX 5 and 6. The coffee
maker is described in:CX.5 and 6 as item “8F363, West Bend 24-
cup Automatic Coffee Maker, C1995 *.* * RETATIL $29.95.” Mr.
Pierce testified that Sanger’s hzmdled this same coffee maker during
the period 1958-59, and that Sanger’s cost price was $13 81, and its
retail selling price was $19.90. ,

14. " Mr. Harold: Joseph . Bourne, a drug buyer at Schweomfmn
Brothers’ Giant Supermarkets, New Orleans, Louisiana, testlﬁed
that his employer carried-in stock and sold the “New Norelco Speed-
shaver” identified.as item “B126”, pictured on page 23 of CX 4 and
priced at, “C1397 * * * RETAIL $24.95.” Mr. Bourne testified that
Schwegmann - Brothers sold ‘this ‘same razor during the peuod
1957-58, at a retail price of $14.44, and that Schwegmann’s cost price
for this razor was $12.86. Mr. Bourne further testified : Schwegmann
carried the Remington Rollectric Shaver identified" as item “BlOO”
“C1850 * * * RETAIL $31.50”, shown .on.. page 24 of CX 4; thmt
Schwegmann sold this same razor at a. retail :price of $19.93 dur-



344 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 63 F.T.C.

Jing the period 1957-58, and that the cost to Schwegmann was $17.33.

Mr. Bourne also testified concerning a Norelco Razor shown on page
23 of CX 6, identified as item “8B126 New Norelco Speedshaver,”
«C1447 * * * RETAIL $24.95”. Mr. Bourne testified that: Schweg-
mann carried this same razor in stock during the period 1958-59 and
sold it to the retail trade at a price of $13.44; and Schwegmann’s cost
on this razor was $12.86 each. Mr. Bourne also testified that Schweg-
mann’s sold the GE portable mixer pictured on page 66 of CX 6,
item “8F4677, priced at “C1385 * * * RETAIL $19.95”. Mr. Bourne
further testified that Schwegmann sold this same mixer at a retail
price of $14.38 during the period 1958-59, and that its cost on this
mixer was $13.07. Mr. Bourne also testified concerning Schweg-
mann’s selling price of the GE Rotisserie Oven, item “8F480”, pic-
tured and priced on page 67 of CX 6, at “C6230 * * * RETAIL
$89.95". Mr. Bourne further testified as follows: Schwegmann sold
this same oven during the period 1958-59; Schwegmann’s cost on this
oven was $58.90, and Schwegmann’s sold the oven at a retail price
of $64.79.

15. Employees from other retail stores in Dallas and New Or-
leans also testified concerning their stores’ costs and retail selling
prices of various articles of merchandise sold by their stores, which
articles of merchandise were identified as being comparable with
merchandise advertised and pictured in respondents’ catalogs. The
testimony of each of these witnesses will not be discussed in detail
because, to do so, would unduly prolong the length of this decision.
The evidence and testimony which have been detailed and discussed
above are sufficient to indicate that respondents’ “coded” prices for
merchandise which they have advertised and represented in the cat-
alogs and on radio and television stations as being “wholesale”
prices, are not, in fact, wholesale prices, but are in excess of the
wholesale prices for the particular merchandise advertised. Also,
respondents’ use of the word “retail” to designate articles of mer-
chandise listed for sale in their catalogs constitutes a representation
to the public that these prices are the generally prevailing retail
prices for the articles of merchandise in the trade area or areas
where the representation is made. Leeds T'ravelwear, Inc., Docket
No. 8410, July 20, 1962 [61 F.T.C. 152]. See also, In the Matter of
Baltimore Luggage Company, Docket No. 7683 (1961) [58 F.T.C.
451], 296 F. 608 (4th Cir., 1961) [7 S.&D. 251]. However, the
evidence shows that the prices advertised in respondents’ catalogs as
“retail” prices for certain articles of merchandise are, in many in-
stances, in excess of the prices at which said merchandise is usually
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and regularly sold at retail in the Dallas, Texas, and New Orleans,
Louisiana, trade areas, respectively. Furthermore, the difference be-
tween respondents’ advertised “wholesale” and “retail” prices do not
represent savings from the prices at which said merchandise is
usually and customarily sold at retail. Said statements and repre-
sentations, herein found, are false and misleading, in violation of
Section 5 of the Federal Trade Commission Act.

16. Respondents urge, among other things, that they have not
distributed any catalogs or other advertising outside the State of
Texas since 1959, and that there is no proof in the record that re-
spondents used the term “wholesale™ with respect to prices in their
catalogs after 1958, when respondents entered into a Stipulation and
Agreement with the Federal Trade Commission to cease and desist
from using the words “wholesale”, “wholesaler”, or comparable ter-
minology in their advertising and catalogs; that, since the execution
of this Stipulation and Agreement on August 5, 1958, respondents
have complied in all respects with this agreement and have discon-
tinued use and reference to the term “wholesale” or “wholesaler”
with respect to prices set forth in respondents’ catalogs and other
advertising, including radio and television broadeasts and, therefore,
say respondents, there is a total absence in the record of any evi-
dence to support the charge that respondents falsely represented in
their catalogs and advertising that merchandise could be purchased
from them at “wholesale” prices. The Stipulation and Agreement
above referred to is in evidence as CX 13A-C.

17. In answer to this contention, it is noted that the Stipulation
and Agreement does not proscribe respondents’ use of the terms
“wholesale” or “wholesaler” in their catalogs or other advertising.
Under the terms of the Stipulation and Agreement, The Sessions
Company agreed to cease and desist from: (1) Representing as the
retail or regular price of an article of merchandise any amount
which is in excess of the price at which such article was customarily
and regularly sold at retail: (2) Comparing its own coded selling
prices with quoted “Retail” prices for articles subject to a Federal
Excise Tax, without clearly and conspicuously disclosing that such
tax is reflected in the latter price and that its coded prices are ex-
clusive of such tax; and (3) Using the unqualified term “oold” or
a similar term to describe watcheases or related articles unless they
are composed throughout of fine (24-Karat) gold; etc. It is seen,
therefore, that respondents’ nuse of the words “wholesale” or “whole-
saler” was not the subject of the Stipulation and Agreement entered
into in 1958. Also, even if it should be assumed as true, as respond-
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ents contend, that they did discontinue (beginning with their 1959-60
catalog (CX 7)), referring to their coded selling prices as “whole-
sale” prices, this did not validate the false representations as to
prices contained in their earlier catalogs and broadcasts (CX 1, 2,
3, 4, 5, 6, and CX 14-19) or make them any the less false, misleading
and deceptive. Respondents may not, as in Argus Cameras, Inc.,
Docket 6199 [51 F.T.C. 405], and Bell & Howell Co., Docket 6729
754 F.T.C. 108], successfully contend that the complaint should be
dismissed on the theory that respondents have voluntarily abandoned
the practices complained about and will not be resumed in the future
because respondents have not shown any unusual circumstances pres-
ent in this case which would justify dismissal of the complaint.

18. Respondents also argue that they discontinued the distribu-
tion of catalogs after CX 7 was distributed in 1959-60 because re-
spondents’ mail-order business had ceased to be profitable. Although
the evidence indicates that respondents’ volume of sales had begun
to decline in 1959, nevertheless, respondents continued to issue a
catalog after CX 7 was issued in 1959-60. The evidence shows that
respondents issued a catalog (CX 71) for the period 1960-61. This
line of argument is unavailing. Besides, the complaint is not directed
toward respondents’ distribution of catalogs. The complaint is di-
rected toward respondents’ false and deceptive representations as to
the prices of merchandise advertised in their catalogs and on radio
and television broadcasts.

19. Respondents also argue that the sales of The Sessions Com-
pany are composed almost exclusively of “over-the-counter” sales
made in Dallas and, therefore, its trade area is limited to the Dallas
trade area and does not include the New Orleans, Louisiana, trade
area; therefore, say respondents, the testimony of the employees of
the five New Orleans retail firms as to retail prices of merchandise
in the New Orleans trade area does not establish the customary and
usual retail prices of this merchandise in the Dallas trade area, where
The Sessions Company was doing business. This line of argument
ignores the facts established in the record that over a period of years,
the respondents have distributed a substantial number of their cat-
alogs outside the State of Texas, some, presumably in the State
of Louisiana, and have made a substantial number of mail-order
sales of merchandise to customers located in New Orleans and other
towns in the State of Louisiana. This merchandise was shipped by
The Sessions Company from its place of business in Dallas to these
customers located in Louisiana. Even disregarding the testimony of
the employees of the New Orleans stores as to the regular retail
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prices of merchandise which prevailed in the New Orleans trade
area, there is still an abundant amount of testimony from employees
of Dallas stores with respect to the retail prices of some of the arti-
cles’ of merchandise advertised in respondents’ catalogs to establish
the allegations in the complaint that many of the prices of merchan-
dise advertised in respondents’ catalogs were false and deceptive. -

'20. The respondents also argue that, despite respondents’ affirma-
tive Tepresentations in their catalogs as to the:retail price for an
article of merchandise, such as “RETAIL $12.50”, there is, in fact,
no regular and usual retail price for certain specified articles of
merchandise listed in respondents’ catalog for the Dallas trading
area. This is an anomalous argument. It is based on the testimony
by Mr. Cashion to the effect that specified articles of merchandise
listed in his company’s catalog had no usual and regular retail sell-
ing prices in the Dallas trading area. Mr. Cashion gave this testi-
mony notwithstanding the listing in each of respondents’ catalogs
of a “retail” price for each article of merchandise, in addition to
the coded “wholesale” price. According to the testimony of Mr.
Cashion’s partner, the individual respondent Hoyt M. Sessions (Par-
agraph 8 hereof), the “retail” prices listed in the catalog were either
the manufacturer’s list price for the merchandise or the price at
which the article was selling for by his competitors. If Mr. Cashion’s
testimony should be taken at face value, then it is .clear that the
“retail” prices listed in respondents’ catalogs for the specific articles
referred to by Mr. Cashion in his testimony are false and deceptive
because, according to Mr. Cashion, the specified article, as a matter
of fact, did not have any regular retail price. Additional conten-
tions are made by respondents, but their merit does not warrant
further discussion. ‘ : -

.21. The use by the respondents of the false and deceptive state-
ments and representations as found herein have had and now have
the capacity and tendency to mislead a substantial portion of the
purchasing public into the erroneous and mistaken belief that such
statements are true and into the purchase of substantial quantities
of respondents’ merchandise because of said erroneous and mistaken
belief. Asa result thereof, trade in commerce has been unfairly di-
verted to the respondents from their competitors and injury has
been done to competition in commerce. :

22. After the original closing of the reception of evidence herein
and, subsequent to the filing of proposed findings of fact, conclu-
sions of law and order by respective counsel, upon the motion of
counsel for respondents, the record of this proceeding was reopened
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for the reception in evidence of a certified copy of the Adjudication
of Bankruptey of The Sessions Company, No. BK-3-63-3, before
Elmore Whitehurst, Referee in Bankruptcy, United States Distriet
Court for the Northern District of Texas, on January 30, 1963.
Since The Sessions Company is now an involuntary bankrupt, no
useful purpose would be served in issuing an order against that
respondent. However, an order will be directed toward the individual
respondents Hoyt M. Sessions and K. M. (Kim) Cashion, Jr., who,
the evidence shows, have at all times controlled and directed the
acts and practices of the involuntary bankrupt corporate respond-
ent. Pati-Port, Inc., et «l. v. F.T.C., 313 F. 2d 103 [7 S.&D. 639
(4th Cir., 1963)].
CONCLUSIONS

The aforesaid acts and practices of respondents, as herein found,
were and are to the prejudice and injury of the public and of re-
spondents’ competitors and constituted, and now constitute unfair
and deceptive acts and practices and unfair methods of competition,
in commerce, within the intent and meaning of the Federal Trade
Commission Act.

ORDER

It is ordered, That the individual respondents Hoyt M. Sessions
and X. M. (Kim) Cashion, Jr., their agents, representatives and
employees, directly or through any corporate or other device, in
connection with the offering for sale, sale and distribution of mer-
chandise in commerce as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Representing, directly or by implication:

(a) Through the use of the word “wholesale” or any
other word or words of similar import, or in any other
manner, that any merchandise is offered for sale or sold
at wholesale prices unless the price at which it is offered
is, in fact, the price at which said merchandise is usually
and customarily sold at wholesale, in the trade area or
areas in which the representation is made.

(b) That any amount is the wholesale price of an article
of merchandise when such amount is in excess of the price
at which said merchandise is usually and customarily sold
at wholesale, in the trade area in which the representation
is made.

(¢) That any amount is the usual and customary retail
price of merchandise when such amount is in excess of the
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price at which such merchandise is usually and customarily
sold at retail in the trade area or areas where the repre-
sentations are made. o ‘

(d) That any saving is afforded in the purchase of mer-
chandise from the usual and customary retail price in the
trade area or areas in which the representation is made
unless the price at which the merchandise is offered consti-
tutes a reduction from the price at which said merchandise
is usually and customarily sold at retail in the trade area
or areas where the representation is made. '

2. Misrepresenting, in any manner, the amount of savings
available to purchasers of respondents’ merchandise or the
amount by which the price of said merchandise has been reduced
from the price at which it is usually and customarily sold at
retail in the trade area or areas where the representations are
made.

It is further ordered, That the complaint be, and the same hereby
is, dismissed as to the corporate respondent The Sessions Company,
an involuntary bankrupt.

Decision or THE CoaarssioNn axp Orper To FiLe REPORT OF
COMPLIANCE

This matter having been considered by the Commission pursuant
to its order of June 19, 1963, placing the case on its docket for
review, and the Commission having now determined that the initial
decision of the hearing examiner is adequate and makes an appro-
priate disposition of this proceeding:

It is ordered, That the initial decision be, and it hereby is, adopted
as the decision of the Commission.

1t is further ordered, That the respondents Hoyt M. Sessions and
K. M. (Kim) Cashion, Jr., shall, within sixty (60) days after service
upon them of this order, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with the order to cease and desist contained in the
initial decision.



