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FINAL ORDER

This matter having been heard by the Commission upon respond-
ent’s appeal from the hearing examiner’s initial decision, and upon
briefs in support thereof and in opposition thereto, and the Com-
mission having rendered its decision denying the appeal:

1t is ordered, That the initial decision of the hearing examiner
be, and it hereby is, adopted as the decision of the Commission.

It is further ordered, That respondent, Exquisite Form Brassiere,
Inc., shall, within sixty (60) days after service upon it of this or-
der, file with the Commission a report, in writing, setting forth in
detail the manner and form in which it has complied with the order
to cease and desist.

Commissioner Tait dissenting in part.

I~ Tae MATTER OF

E & J CORPORATION TRADING AS CITY AUTO SALES
ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7911. Complaint, June 3, 1960—Decision, Oct. 81, 1960

Consent order requiring used car dealers in Washington, D.C., to cease mis-
representing down payments, monthly terms, and guarantees on their used
cars, made by such typical statements in newspaper and radio advertis-
ing as “1.00 Down”, “No Money Down As Low as $15 Per Mo.”, “All Cars
Guaranteed”. '

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that E & J Corpora-
tion, a corporation trading as City Auto Sales, and Arthur J.
Bisogne, also known as Sonny Bisogne, individually and as an offi-
cer of said corporation, hereinafter referred to as respondents, have
violated the provisions of said Act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the pub-
lic interest, hereby issues its complaint, stating its charges in that
respect as follows:

Paracrari 1. Respondent E & J Corporation, is a corporation
organized and existing under and by virtue of the laws of the Dis-
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trict of Columbia. Its office and principal place of business is lo-
cated at 401 Massachusetts Avenue, N.-W., Washington, D.C. Said
corporation trades under the name of City Auto Sales.

Respondent Arthur J. Bisogne, also known as Sonny Bisogne, is
an officer and the principal stockholder of the respondent corpo-
ration. He formulates, directs and controls the acts and practices
of the corporate respondent, as hereinafter set forth. His business
address is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distri-
bution of used automobiles in the District of Columbia. Their vol-
ume of business is substantial.

Par. 3. In the course and conduct of their business, and for the
purpose of inducing the sale of their used automobiles, respondents
have made certain statements in newspapers published in the Dis-
trict of Columbia, and in radio broadeasts emanating from the
District of Columbia, concerning their said automobiles and their
method of doing business. Typical, but not all inclusive, of said
statements are the following:

$1.00 Down

No Money Down on Approved Credit

$25 Down is all you Need to Ride

No Money Down As Low as $15 Per Mo.

As Low as $5.00 Down

All Cars Guaranteed

Drive Today! Nothing Down. Ride Today ... No Money Needed!

Name Your Own Terms on a Guaranteed Automobile Delivered to You This
Very Day, with Little or No Money Down. . ..

Par. 4. Through the use of the aforesaid statements, respondents
represent :

(a) That they sell used automobiles on credit accounts, with little
or no down payment.

(b) That their cars are guaranteed.

Par. 5. Said statements and representations are false, misleading
and deceptive. In truth and in fact:

(a) Respondents do not sell used cars on credit, with little or no
down payment. When a minimum or token sum is accepted by the
respondents in connection with a car order or bill of sale, it is not,
in fact, a down payment but is received for the purpose of provid-
ing a consideration for a contract of purchase. Frequently, pur-
chasers of respondents’ used cars are required to contract for small
loans, mostly with sources outside of the District of Columbia, in
order to meet respondents’ down payment requirements, in addi-
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tion to installment financing. The represented low monthly pay-
ments do not include said small loan charges.

(b) Respondents, in most instances, sell their used cars “as is”.
and no guarantee or warranty is made. In fact, a provision is in-
corporated in each car order and bill of sale to that effect. In those
cases where a purported guarantee or warranty is made, it is limited
in nature and the limitations are not fully disclosed.

Par. 6. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in com-
merce, with corporations, irms and individuals in the sale of used
automobiles.

Par. 7. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, ana
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were, and are, true and into the purchase
of a substantial number of respondents’ used automobiles by reason
of said erroneous and mistaken belief. As a consequence thereof.
substantial trade in commerce has been, and is being, unfairly di-
verted to respondents from their competitors and substantial in-
jury has thereby been, and is being, done to competition in com-
merce.

Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair and deceptive acts and practices and unfair methods of com-
petition, in commerce, within the intent and meaning of the Fed-
eral Trade Commission Act.

Mr, Ames W. Williems and Mr. Michael P. Huwghes for the
Commission.

Mr. Ralph H. Deckelbaum, of Washington, D.C., for respondents.

IntriaL Decisioxy By J. Earn Cox, HEarive EXAMINER

The complaint charges respondents, who are engaged in the ad-
vertising, oflering for sale, sale and distribution of used automo-
biles in the District of Columbia, with violation of the Federal
Trade Commission Act, in that respondents have made certain false,
misleading and deceptive statements in newspapers published in the
Distriet of Columbia, and in radio hroadeasts emanating from the
District of Columbia, concerning their said automobiles and their
method of doing business.

After the issuance of the complaint, respondents, their counsel.
and counsel supporting the complaint entered into an agreement



E & J CORP. ET AL. 1063
1060 Order

containing consent order to cease and desist, which was approved
by the Director, Associate Director, and Acting Assistant Direc-
tor of the Commission’s Bureau of Litigation, and thereafter trans-
mitted to the Hearing Examiner for consideration.

The agreement states that respondent I & .J Corporation s a
corporation organized and existing under and by virtue of the laws
of the District of Columbia, with its office and principal place of
business located at 401 Massachusetts Avenue, N.W., Washington,
D.C.; that said corporation trades under the name of City Auto
Sales; and that respondent Arthur J. Bisogne, also known as
Sonny Bisogne, is an officer and the principal stockholder of the
respondent. corporation, his business address being the same as that
of the corporate respondent. :

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and
agree that the record may be taken as if findings of jurisdictional
facts had been duly made in accordance with such allegations; that
the record on which the initial decision and the decision of the
Commission shall be based shall consist solely of the complaint and
this agreement; that the agreement shall not become a part of the
official record unless and until it becomes a part of the decision of
the Commission; that the complaint may be used in construing the
terms of the order agreed upon, which may be altered, modified or
set aside in the manner provided for other orders; that the agree-
ment. is for settlement purposes only and does not constitute an
admission by respondents that they have violated the law as alleged
in the complaint; and-that the order set forth in the agreement and
hereinafter included in this decision shall have the same force and
eflect as if entered after a full hearing.

Respondents waive any further procedural steps before the Hear-
ing Examiner and the Commission, the making of findings of fact
or conclusions of law, and all of the rights they may have to chal-
lenge or contest the validity of the order to cease and desist entered
in accordance with the agreement.

The Hearing Examiner has determined that the aforesaid agree-
ment containing the consent order to cease and desist provides for
an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

It is ordered, That respondents E & J Corporation, a corpora-
tion, trading as City Auto Sales, or under any other name, and its
officers, and Arthur J. Bisogne, also known as Sonny Bisogne, indi-
vidually and as an officer of said corporation, and respondents’
agents, representatives and employees, directly or through any cor-
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porate or other device, in connection with the offering for sale, sale
or distribution of used automobiles in commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from representing, directly or by implication, that:

1. Their used automobiles can be purchased with a minimum
down payment of one dollar or any other amount not in accord with
the facts;

9. Their used automobiles are guaranteed when no guarantee is
given to the purchaser;

3. Their used automobiles are guaranteed unless the nature and
extent of the guarantee and the manner in which the guarantor
will perform thereunder are clearly and truthfully set forth:

4. Terms as low as $15.00 per month or any other amount per
month are available to purchasers, unless such is the fact.

DECISION OF THE COMDMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

The hearing examiner on Aungust 31, 1960, having filed an initial
decision in this proceeding wherein he accepted an agreement con-
taining a consent order theretofore executed by the respondents and
counsel in support of the complaint, and entered an order to cease
and desist in conformity with said agreement; and

The Commission by order entered October 12, 1960, having ex-
tended until further order the date on which the initial decision
otherwise would have become the decision of the Commission, and
having now determined that said initial decision is adequate and
appropriate to dispose of this matter:

It is ordered, That the hearing examiner’s initial decision be, and
it hereby is, adopted as the decision of the Commission.

It is further ordered, That the respondents, E & J Corporation,
a corporation, and Arthur J. Bisogne, also known as Sonny Bisogne,
individually and as an officer of said corporation, shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with the order contained in the
aforesaid initial decision.
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In THE MATTER OF

TRIUMPH RECORDS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Doclket 7964. Complaint, June 22, 1960—Decision, Nowv. 8, 1960

Consent order requiring New York City manufacturers of phonograph records
to cease giving concealed “payola” to disc jockeys and other personnel of
radio and television programs to induce frequent playing of their records
in order to increase sales.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Fed-
eral Trade Commission, having reason to believe that Triumph
Records, Inc., a corporation, and Herbert C. Abramson, individu-
ally and as an officer of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating
its charges in that respect as follows:

Paracraru 1. Respondent Triumph Records, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New York, with its principal office and
place of business located at 54 West 74th Street, New York, New
York.

Respondent Herbert C. Abramson is president of the corporate
respondent, and formulates, directs and controls the acts and prac-
tices of said corporate respondent. The address of the individual
respondent is the same as that of said corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the manufacture, distribution and sale of phono-
graph records to independent distributors for resale to retail outlets
in various states of the United States.

In the course and conduct of their business, respondents now
cause, and for some time Jast past have caused, the records they
manufacture, sell and distribute to be shipped from their place of
business in the State of New York, to purchasers thereof located
in various other states of the United States, and maintain, and at
all times mentioned herein have maintained, a substantial course
of trade in phonograph records in commerce, as ‘“commerce” is
defined in the Federal Trade Commission Act.
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Par. 3. In the course and conduct of their business, at all times
mentioned herein, respondents have been, and are now, in substan-
tial competition, in commerce, with corporations, firms and indi-
viduals in the manufacture, sale and distribution of phonograph
records.

Par. 4. After World War II, when television and radio stations
shifted from “live” to recorded performances for much of their
programming, the production, distribution and sale of phonograph
records emerged as an important factor in the musical industry,
with a sales volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained
that popular disk jockeys could, by “exposure” or the playing of a
record day after day, sometimes as high as six to ten times a day,
substantially increase the sale of those records so “exposed.” Some
record manufacturers and distributors obtained and insured the
“exposure” of certain records in which they were financially inter-
ested by disbursing “payola” to individuals authorized to select and
“expose” records for both radio and television programs.

“Payola”, among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
and television stations to induce, stimulate or motivate the disk
jockeys to select, broadcast, “expose” and promote certain records
in which the payer has a financial interest.

Disk jockeys, in consideration of their receiving the payments
heretofore described, either directly or by implication represent to
their listening public that the records “exposed” on their broadcasts
have been selected on their personal evaluation of each record’s
merits or its general popularity with the public, whereas, in truth
and in fact, one of the principal reasons or motivations guarantee-
ing the record’s “exposure” is the “payola” payoff.

Par. 5. In the course and conduct of their business, in commerce,
the respondents have engaged in unfair and deceptive acts and prac-
tices and unfair methods of competition in the following respects.

The respondents negotiated for and disbursed “payola” to disk
jockeys broadeasting musical programs over radio or television sta-
tions broadcasting across state lines.

Deception is inherent in “payola” inasmuch as it involves the
payment of a consideration on the express or implied understand-
ing that the disk jockey will conceal, withhold or camouflage such
fact. from the listening public.

The respondents have aided and abetted the deception of the pub-
lic by various disk jockeys by controlling or unduly influencing the
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“exposure” of records by said disk jockeys with the payment of
money or other consideration to them.

Thus, “pavola” is used by the respondents to mislead the public
into believing that the records “exposed” were the independent and
unbiased selections of the disk jockeys based either on each record’s
merit or public popularity. This deception of the public has the
capacity and tendency to cause the public to purchase the “exposed”
records which they otherwise might not have purchased and, also,
to enhance the popularity of the “exposed” records in various popu-
larity polls, which in turn has the capacity and tendency to sub-
stantially increase the sales of the “exposed” records.

Par. 6. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public, and to hin-
der, restrain and suppress competition in the manufacture, sale and
distribution of phonograph records, and to divert trade unfairly to
the respondents from their competitors, and substantial injury has
thereby been done and may continue to be done to competition in
commerce.

Par. 7. The aforesaid acts and practices of respondents, as al-
leged herein, were and are all to the prejudice and injury- of the
public and of respondents’ competitors and constitute unfair and
deceptive acts and practices and unfair methods of competition in
commerce within the intent and meaning of the Federal Trade
Commission Act.

Mr. John T. Walker for the Commission.

Respondents, for themselves.

Intrian Decision By J. Earn Cox, Hearing ExadsaNer

The complaint. charges respondents, who are engaged in the man-
ufacture, distribution and sale of phonograph records to independent.
distributors for resale to retail outlets in various states of the
United States, with violation of the Federal Trade Commission Act,
in that respondents have negotiated for and disbursed “payola”,

e., the payment of money or other valuable consideration to disk
jockeys of musical programs on radio and television stations, to
induce, stimulate or motivate the disk jockeys to select, broadcast,
“expose” and promote certain records, in which respondents are
financially interested on the express or implied understanding that the
disk jockeys will conceal, withhold or camouflage the fact of such
payment from the listening public.

After the issuance of the complaint, respondents and counsel sup-
porting the complaint entered into an agreement containing consent
order to cease and desist, which was approved by the Director,
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Associate Director and Assistant Direct of the Commission’s Bu-
reau of Litigation, and thereafter transmitted to the Hearing Ex-
aminer for consideration.

The agreement states that respondent Triumph Records, Inc., 1s
a corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, with its principal
office and place of business formerly located at 54 West 74th Street,
New York, N.Y., and presently located at 300 Central Park West.
New York, N.Y.; and that respondent Herbert C. Abramson is pres-
ident of the corporate respondent, and formulates, directs and con-
trols the acts and practices of said corporate respondent, his address
being the same as the present address of said corporate respondent.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and agree
that the record may be taken as if findings of jurisdictional facts
had been duly made in accordance with such allegations; that the
record on which the initial decision and the decision of the Commis-
sion shall be based shall consist solely of the complaint and this
agreement; that the agreement shall not become a part of the offi-
cial record unless and until it becomes a part of the decision of the
Commission ; that the complaint may be used in construing the terms
of the order agreed upon, which may be altered, modified or set
aside in the manner provided for other orders; that the agreement
is for settlement purposes only and does not constitute an admis-
sion by respondents that they have violated the law as alleged in
the complaint; and that the order set forth in the agreement and
hereinafter included in this decision shall have the same force and
effect as if entered after a full hearing.

Respondents waive any further procedural steps before the Hear-
ing Examiner and the Commission, the making of findings of fact
or conclusions of law, and all of the rights they may have to chal-
lenge or contest the validity of the order to cease and desist entered
in accordance with the agreement.

The Hearing Examiner has determined that the aforesaid agree-
ment, containing the consent. order to cease and desist provides for
an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

It is ordered, That respondents Triumph Records, Inc., a corpo-
ration, and its officers, and Herbert C. Abramson, individually, and
as an officer of said corporation, and respondents’ agents, represen-
tatives and employees, directly or through any corporate or other
device, in connection with phonograph records which have been
distributed in commerce, or which are used by radio or television



TRIUMPH RECORDS INC., ET AL. 1069
1065 Decision

stations in broadcasting programs in commerce, as ‘“‘commerce” is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

(1) Giving or offering to give, without requiring public disclo-
sure, any sum of money, or other material consideration, to any
person, directly or indirectly, to induce that person to select, or
participate in the selection of, and the broadcasting of, any such
records in which respondents, or either of them, have a financial
interest of any nature;

(2) Giving or offering to give, without requiring public disclo-
sure, any sum of money, or other material consideration, to any
person, directly or indirectly, as an inducement to influence any
employee of a radio or television broadcasting station, or any other
person, in any manner, to select, or participate in the selection of,
and the broadcasting of, any such records in which respondents, or
either of them, have a financial interest of any nature.

There shall be “public disclosure” within the meaning of this
order, by any employee of a radio or television broadcasting sta-
tion, or any other person, who selects or participates in the selec-
tion and broadcasting of a record when he shall disclose, or cause
to have disclosed, to the listening public at the time the record is
played, that his selection and broadcasting of such record are in
consideration for compensation of some nature, directly or indi-
rectly received by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 3rd day of
November, 1960, become the decision of the Commission; and,
accordingly : ,

It is ordered, That respondents Triumph Records, Inc., a corpo-
ration, and Herbert C. Abramson, individually and as an officer of
said corporation, shall, within sixty (60) days after service upon
them of this order, file with the Commission a report in writing,
setting forth in detail the manner and form in which they have
complied with the order to cease and desist.
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Ix THE MATTER OF

MAYER & SCHMIDT ET AL.

CONSENT ORDER. ETC., IN REGARD TO THE ALLEGED VIOLATION OF TIIE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 7987. Complaint, June 24, 1960—Decision, Nov. 4, 1960

Consent order requiring a department store in Tyler, Tex., and the lessee of its
fur department to cease violating the Fur Products Labeling Act by adver-
tising in newspapers which failed to disclose the names of animals pro-
ducing certain furs and to use the term “Dyed Broadtail processed Lamb”
as required, and by failing in other respects to comply with labeling, in-
voicing, and advertising requirements.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having
reason to believe that Mayer & Schmidt, a corporation, and Klasky,
Inc., a corporation, and Lyle L. Klasky, individually and as an
officer of Klasky, Inc., hereinafter referred to as respondents, have
violated the provisions of said Acts and the Rules and Regulations
promulgated under the Fur Products Labeling Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as dollows:

Paragrarm 1. Respondent Mayer & Schmidt, a retail department
store, is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Texas with its oflice and
principal place of business located at Tyler, Texas.

Respondent Klasky, Inc., is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Arkansas, with its home office located in the fur department of
Maver & Schmidt in Tyler, Texas. Respondent Klasky, Inc., leases
and operates the fur department located in respondent Mayer &
Schmidt department store. All advertising and purchasing for the
fur department is carried on under the name of Mayer & Schmidt.
Klagky, Inc., also leases and operates fur departments in other de-
partment. stores located in Lubbock, Texas, Shreveport, Louisiana,
and Texarkana, Arkansas.

Respondent Lyvle L. Klasky is president of the corporate respond-
ent Klasky, Inc. The individual respondent controls, directs and
formulates the acts, practices and policies of the said corporate
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respondent Klasky, Inc. The address of said individual respond-
ent is the same as this corporate respondent, located in the fur
department of Mayer & Schmidt in Tyler, Texas.

Par. 2. Subsequent to the effective date of the IFur Products
Labeling Act on August 9, 1952, respondents have been and are now
engaged in the introduction into commerce and in the sale, advertis-
ing, and offering for sale, in commerce, and in the transportation
and distribution, in commerce, of fur products; and have sold, ad-
vertised, offered for sale, transported and distributed fur products
which have been made in whole or in part of fur which had been
shipped and received in commerce, as the terms “commerce”, “fur”
and “fur product” are defined in the Fur Products Labeling Act.

Par. 8. Certain of said fur products were misbranded in that they
were not labeled as required under the provisions of Section 4(2)
of the Fur Products Labeling Act and in the manner and form
prescribed by the Rules and Regulations promulgated thereunder.

Par. 4. Certain of said fur products were falsely and deceptively
invoiced by respondents in that they were not invoiced as required
under the provisions of Section 5(b) (1) of the Fur Products Label-
ing Act and in the manner and form prescribed by the Rules and
Regulations promulgated thereunder. :

Par. 5. Certain of said products were falsely and deceptively in-
voiced in violation of the Fur Products Labeling Act and in that
they were not invoiced in accordance with the Rules and Regula-
tions promulgated thereunder in the following respects:

Required item numbers were not set forth on invoices, in viola-
tion of Rule 40 of said Rules and Regulations.

Par. 6. Certain of said fur products were falsely and deceptively
advertised in violation of the Fur Products Labeling Act in that
respondents caused the dissemination in commerce, as “commerce”
1s defined in said Act, of certain newspaper advertisements, concern-
ing said products, which were not in accordance with the provisions
of Section 5(a) of the said Act and the Rules and Regulations
promulgated thereunder; and which advertisements were intended
to ald, promote and assist, directly or indirectly, in the sale and
offering for sale of said fur products.

Par. 7. Among and included in the advertisements as aforesaid,
but not limited thereto, were advertisements of respondents which
appeared in various issues of The Tyler Courier Times and the
Tyler Courier Times Telegraph, morning and evening editions of
a newspaper published in the City of Tvler, State of Texas, and
having a wide circulation in said state and the adjacent arveas in
other states of the United States. By means of said advertisements

1
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and others of similar import and meaning, not specifically referred
to herein, respondents falsely and deceptively advertised fur prod-
ucts in that said advertisements:

(a) Failed to disclose the name or names of the animal or ani-
mals that produced the furs contained in the fur product as set
forth in the Fur Products Name Guide, in violation of Section
5(a) (1) of the Fur Products Labeling Act.

(b) Failed to use the term “Dyed Broadtail processed Lamb” as
required, in violation of Rule 10 of said Rules and Regulations.

Par. 8. Respondents have made pricing claims and savings claims
and representations in advertising, and failed to maintain full and
adequate records disclosing the facts upon which such claims and
representations were purportedly based in violation of Rule 44 (e)
of the Rules and Regulations under the Fur Products Labeling Act.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute un-
fair and deceptive acts and practices in commerce under the Fed-
eral Trade Commission Act.

Mr. Michael P. Hughes and Mr. Charles W. O’Connell for the
Commission.

Spruiell, Lowry, Potter, Lasater & Guinn, by Mr. John H. Minton,
Jr., of Tyler, Tex., for respondents.

InrriaL Decision BY Loren H. Laveurin, HeEsriNG EXAMINER

The Federal Trade Commission (sometimes also hereinafter re-
ferred to as the Commission) on June 24, 1960, issued its complaint
herein, charging the above-named respondents with having violated
the provisions of both the Federal Trade Commission Act and the
Fur Products Labeling Act, together with the Rules and Regula-
tions promulgated thereunder, and the respondents were duly served
with process.

On September 21, 1960, there was submitted to the undersigned
hearing examiner of the Commission for his consideration and
approval an “Agreement Containing Consent Order To Cease And
Desist,” which had been entered into by and between respondents
and the attorneys for both parties, under date of September 8, 1960,
subject to the approval of the Bureau of Litigation of the Com-
mission, which had subsequéntly duly approved the same.

On due consideration of such agreement, the hearing examiner
finds that said agreement, both in form and in content, is in accord
with § 8.25 of the Commission’s Rules of Practice for Adjudicative
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Proceedings, and that by said agreement the parties have specifi-
cally agreed to the following matters:

1. Respondent Mayer & Schmidt, a retail department store, is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Texas, with its office and princi-
pal place of business located at Tyler, Texas.

Respondent Klasky, Inc., is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Arkansas, with its home office Jocated in the fur department of
Mayer & Schmidt, in Tyler, Texas.

Individual respondent Lyle L. Klasky is an officer of corporate
respondent Klasky, Inc. The individual respondent controls, di-
rects and formulates the acts, practices and policies of the said cor-
porate respondent Klasky, Inc. The address of said individual
respondent is the same as corporate respondent Klasky, Inc., lo-
cated in the fur department of Mayer & Schmidt in Tyler, Texas.

2. Respondents admit all the jurisdictional facts alleged in the
complaint and agree that the record may be taken as if findings of
jurisdictional facts had been duly made in accordance with such
allegations.

3. This agreement disposes of all of this proceeding as to all
parties.

4. Respondents walve:

a. Any further procedural steps before the hearing examiner and
the Commission;

b. The making of findings of fact or conclusions of law; and

c. All of the rights they may have to challenge or contest the
validity of the order to cease and desist entered in accordance with
this agreement.

5. The record on which the initial decision and the decision of
the Commission shall be based shall consist solely of the complaint
and this agreement.

6. This agreement shall not become a part of the official record

unless and until it becomes a part of the decision of the Commission.

7. This agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in' the complaint.

8. The following order to cease and desist may be entered in this
proceeding by the Commission without further notice to respond-
ents. When so entered it shall have the same force and effect as if
entered after a full hearing. It may be altered, modified or set
aside in the manner provided for other orders. The complaint may
be used in construing the terms of the order.

640968—63———69
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Upon due consideration of the complaint filed herein and the
said “Agreement Containing Consent Order To Cease And Desist,”
the latter is hereby approved, accepted and ordered filed, the same
not to become a part of the record herein, however, unless and until
it becomes part of the decision of the Commission. The hearing
examiner finds from the complaint and the said “Agreement Con-
taining Consent Order To Cease And Desist” that the Commission
has jurisdiction of the subject matter of this proceeding and of each
of the respondents herein; that the complaint states a legal cause
for complaint under the Federal Trade Commission Act and the
Fur Products Labeling Act and the Rules and Regulations pro-
mulgated by the Commission under the latter Act, against each of
the respondents, both generally and in each of the particulars al-
leged therein; that this proceeding is in the interest of the public;
that the following order as proposed in said agreement 1s appro-
priate for the just disposition of all of the issues in this proceeding
as to all of the parties hereto; and that said order therefore should
be, and hereby is, entered as follows:

It is ordered, That respondents Mayer & Schmidt and Klasky,
Inc., corporations, and their oflicers, and Lyle L. Klasky, individ-
ually and as officer of Klasky, Inc., and respondents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the introduction into commerce, or the
sale, advertising, offering for sale, transportation or distribution of
fur products, in commerce, or in connection with the sale, adver-
tising, offering for sale, transportation, or distribution of fur prod-
ucts which are made in whole or in part of fur which has been
shipped and received in commerce, as “commerce”, “fur” and “fur
product” are defined in the Fur Products Labeling Act, do forth-
with cease and desist from:

1. Misbranding fur products by:

a. Failing to affix labels to fur products showing in words and
figures plainly legible all of the information required to be dis-
closed by each of the subsections of §4(2) of the Fur Products
Labeling Act;

9. Falsely or deceptively invoicing fur products by :

a. Failing to furnish to purchasers of fur products an invoice
showing all the information required to be disclosed by each of
the subsections of §5(b) (1) of the Fur Products Labeling Act;

b. Failing to set forth on invoices the item number or mark as-
signed to such fur product;

3. Falsely or deceptively advertising fur products through the use
of any advertisement, representation, public announcement, or no-
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tice which is intended to aid, promote or assist, directly or indi-
rectly, in the sale or offering for sale of fur products and which:

a. Fails to disclose the name or names of the animal or animals
producing the fur or furs contained in the fur product as set forth
in the Fur Products Name Guide and as prescribed in the Rules
and Regulations;

b. Fails to set forth the term “Dyed Broadtail Processed Lamb”
where an election is made to use that term instead of Dyed Lamb;

4. Making claims or representations in advertisements respecting
prices or values of fur products unless respondents maintain full
and adequate records disclosing the facts upon which such claims
and representations are based.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 4th day of
November 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That respondents Mayer & Schmidt and Klasky,
Inc., corporations, and their oflicers, and Lyle L. Klasky, individu-
ally and as officer of Klasky, Inc., shall, within sixty (60) days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Ix THE MATTER OF
FRANK WALLECK TRADING AS WALLECK'S FUR SHOP

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR FPRODUCTS LABELING ACTS

Docket 8045. Complaint, July 18, 1960—Decision, Nov. 4, 1960

Consent order requiring a Pittsburgh furrier to cease violating the Fur Prod-
ucts Labeling Act by removing, before delivery to the ultimate consumer,
labels required to be aflixed to fur products; by failing to set forth the
term “Persian Lamb"” as required on labels and invoices and the term
“Dyed Mouton processed Lamb” on invoices, and to reveal on labels when
fur products contained flanks: and by failing in other respects to comply
with labeling and invoicing requirements.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
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vested in it by said Acts, the Federal Trade Commission, having
reason to believe that Frank Walleck, an individual trading as
Walleck’s Fur Shop, hereinafter referred to as respondent, has vio-
lated the provisions of said Acts and the Rules and Regulations
promulgated under the Fur Products Labeling Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

Paracrapr 1. Frank Walleck is an individual trading as Wal-
leck’s Fur Shop with his office and principal place of business lo-
cated at 414 Federal Street, Pittsburgh, Pennsylvania.

Par. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952, respondent has been and is now
engaged in the introduction into commerce and in the sale, adver-
tising, and offering for sale, in commerce, and in the transportation
and distribution, in commerce, of fur products; and has sold, adver-
tised, offered for sale, transported and distributed fur products
which have been made in whole or in part of fur which had been
shipped and received in commerce, as the terms “commerce”, “fur”
and “fur product” are defined in the Fur Products Labeling Act.

Par. 3. Respondent has removed or caused or participated in the
removal of, prior to the time certain fur products were sold and
delivered to the ultimate consumer, labels required by the Fur Prod-
ucts Labeling Act to be aflixed to such products, in violation of
Section 3(d) of said Act and the Rules and Regulations promul-
gated thereunder.

Par. 4. Certain of said fur products were misbranded in that they
were not labeled as required under the provisions of Section 4(2)
of the Fur Products Labeling Act and in the manner and form
prescribed by the Rules and Regulations promulgated thereunder.

Par. 5. Certain of said fur products were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not labeled
in accordance with the Rules and Regulations promulgated there-
under in the following respects:

(a) The term “Persian Lamb” was not set forth in the manner
required where an election is made to use that ferm instead of
Lamb in violation of Rule 8 of the said Rules and Regulations.

(b) Failure to disclose that fur products are composed in whole
or substantially of flanks when such is the fact in violation of.
Rule 20 of said Rules and Regulations.

(c¢) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated there-
under was mingled with non-required information, in violation of
Rule 29(a) of said Rules and Regulations.
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(d) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereun-
der was set forth in handwriting on labels, in violation of Rule
29(b) of said Rules and Regulations. ‘

(e) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated there-
under was not set forth separately on labels with respect to each
section of fur products composed of two or more sections containing
different animal furs, in violation of Rule 36 of said Rules and
Regulations.

(f) Required item numbers were not set forth on labels in viola-
tion of Rule 40 of said Rules and Regulations.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced by respondent in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act, and in the
manner and form prescribed by the Rules and Regulations promul-
gated thereunder.

Par. 7. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations
promulgated thereunder in the following respects:

(2) The term “Persian Lamb” was not set forth in the manner
required where an election is made to use that term instead of Lamb
in violation of Rule 8 of said Rules and Regulations.

(b) The term “Dyed Mouton processed Lamb” was not set forth
in the manner required where an election is made to use that term
instead of Dyed Lamb.

(¢) Required item numbers were not set forth on invoices in vio-
lation of Rule 40 of said Rules and Regulations.

Par. 8. The aforesaid acts and practices of respondent, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute un-
fair and deceptive acts and practices in commerce under the Federal
Trade Commission Act.

Mr. Garland S. Ferguson supporting the complaint.

Respondent, for himself.

IntriaL DEecision By Leon R. Gross, HEARING ExaMINER

On July 18, 1960, the Federal Trade Commission, pursuant to
the provisions of the Federal Trade Commission Act and the Fur
Products Labeling Act, caused its complaint to be issued in this
proceeding, to which Frank Walleck, an individual trading as
‘Walleck’s Fur Shop, is respondent. A true copy of said complaint



1078 FEDERAL TRADE COMMISSION DECISIONS
Decision 57 F.T.C.

was served upon the respondent as required by law. The complaint
charges the respondent with violating the Federal Trade Commis-
sion Act, and the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder, in the sale, advertising and
offering for sale of fur products, by removing, or causing or par-
ticipating in the removal from certain of said products, prior to
the time they were sold and delivered to the ultimate consumer, of
Iabels required by said Act and Rules to be attached thereto; and
fTurther, by misbranding and falsely and deceptively invoicing cer-
tain of said fur products. Respondent introduces fur products into
commerce, and sells, advertises, offers for sale, transports and dis-
tributes said products in commerce; and has sold, advertised, offered
for sale, transported and distributed fur products which have been
made in whole or in part of fur which had been shipped and re-
ceived in commerce, as the terms “commerce,” “fur” and “fur prod-
uct” are defined in the Fur Products Labeling Act. After being
served with the complaint, respondent entered into an agreement
dated September 12, 1960, which purports to dispose of all of this
proceeding as to all parties without the necessity of conducting a
hearing. The agreement has been signed by the respondent as
Frank J. Walleck (the same person named in the complaint as
Frank Walleck), and by counsel supporting the complaint, and has
been approved by the Director, Associate Director and Assistant
Director of the Bureau of Litigation of this Commission. On
September 21, 1960, the said agreement was submitted to the above-
named hearing examiner for his consideration in accordance with
§3.25 of the Commission’s Rules of Practice for Adjudicative Pro-
ceedings.

Respondent, in the aforesaid agreement of September 12, 1960,
has admitted all of the jurisdictional facts alleged in the complaint
and agreed that the record may be taken as if findings of such
jurisdictional facts had been duly made in accordance with such
allegations. Said agreement further provides that respondent waives
any further procedural steps before the hearing examiner and the
Commission; the making of findings of fact or conclusions of law;
and all of the rights he may have to challenge or contest the
validity of the order to cease and desist entered in accordance with
the agreement. In the said agreement the parties, inter alia, agree
that the record on which the initial decision and the decision of the
Commission shall be based shall consist solelv of the complaint and
the agreement; that the order to cease and desist issued in accord-
ance with the said agreement shall have the same force and eflect
as if entered after a full hearing; that the order may be altered,
modified or set aside in the manner provided for other orders;
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that the complaint may be used in construing the terms of the order;
and that said agreement is for settlement purposes only and does
not constitute an admission by the respondent that he has violated the
laww as alleged in the complaint.

This proceeding now having come on for final consideration on
the complaint and the aforesaid agreement of September 12, 1960,
containing consent order, and it appearing that the order provided
for in said agreement covers all of the allegations of the complaint
and provides for an appropriate disposition of this proceeding as to
all parties, the aforesaid agreement of September 12, 1960, is hereby
accepted and approved as complying with § 8.21 and § 3.25 of the
Commission’s Rules of Practice for Adjudicative Proceedings.

The undersigned hearing examiner, having considered the agree-
ment and proposed order and being of the opinion that the acceptance
thereof will be in the public interest, makes the following jurisdic-
tional findings, and issues the following order:

JURISDICTIONAL FINDINGS

1. That the Federal Trade Commission has jurisdiction over the
parties and the subject-matter of this proceeding;

2. Frank Walleck is an individual trading as Walleck’s Fur Shop,
with his oflice and principal place of business located at 414 Federal
Street, Pittsburgh, Pennsylvania. Respondent presently is, and sub-
sequent to the eflective date of the Fur Products Labeling Act on
August 9, 1952, has been engaged in the introduction into commerce
and 1n the sale, advertising, and offering for sale in commerce,
and in the transportation and distribution, in commerce, of fur
products; and has sold, advertised, offered for sale, transported and
distributed fur products which have been made in whole or in part
of fur which had been shipped and received in commerce, as the
terms “commerce,” “fur” and “fur product” are defined in the Fur
Products Labeling Act.

3. Respondent i1s engaged in commerce as “commerce” is defined in
the Federal Trade Commission Act.

4. The complaint herein states a cause of action against said
respondent. under the Federal Trade Commission Act and under the
Fur Products Labeling Act and the Rules and Regulations promul-
gated thereunder. This proceeding is in the public interest.

ORDER

1t is ordered. That respondent Frank Walleck, an individual
trading as Walleck’s Fur Shop or under any other trade name, and
respondent’s representatives, agents and employees, directly or
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through any corporate or other device, in connection with the intro-
duction into commerce, or the sale, advertising, or offering for sale
in commerce, or the transportation or distribution in commerce, of
fur products, or in connection with the sale, advertising, offering
for sale, transportation, or distribution of fur products which are
made in whole or in part of fur which has been shipped and re-
celived in commerce, as ‘“commerce,’ “fur” and “fur product” are
defined in the Fur Products Labeling Act, do forthwith cease and
desist from:

1. Removing, or causing to be removed or participating in the
removal of labels required to be affixed to fur products, prior to
the time fur products are sold, and delivered to the ultimate pur-
chaser of such fur products, unless proper substitute labels are
affixed to such fur products in accordance with § 3(e) of said Act;

2. Misbranding fur products by :

A. Failing to aflix labels to fur products showing in words and
figures plainly legible all of the information required to be disclosed
by each of the subsections of §4(2) of the Fur Products Labeling
Act;

B. Failing to set forth the term “Persian Lamb” where an elec-
tion is made to use that term instead of Lamb;

C. Failing to disclose that fur products are composed in whole
or in substantial part of pavws, tails, bellies, sides, flanks, gills, ears,
throats, heads, scrap pieces, or waste fur when such is the fact;

D. Setting forth on labels affixed to fur products:

(1) Information required under §4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under mingled with non-required information ;

(2) Information required under §4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under in handwriting ;

E. Failing to set forth separately on labels affixed to fur products
composed of two or more sections containing different animal furs,
the information required under § 4(2) of the Fur Products Labeling
Act and the Rules and Regulations promulgated thereunder with
respect to the fur comprising each section;

F. Failing to set forth on labels the item number or mark as-
signed to a fur product;

3. Talsely or deceptively invoicing fur products by:

A. Failing to furnish to purchasers of fur products invoices
showing all the information required to be disclosed by each of the
subsections of §5(b) (1) of the Fur Products Labeling Act;

B. Failing to set forth the term Persian Lamb where an election
is made to use that term instead of Lamb;
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C. Failing to set forth the term Dyed Mouton processed Lamb
where an election is made to use that term instead of Dyed Lamb;
D. Failing to set forth on invoices the item number or mark

assigned to a fur product.
DEGISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 4th day
of November, 1960, become the decision of the Commission; and,
accordingly :

1t is ordered, That respondent Frank Walleck, an individual trad-
ing as Walleck’s Fur Shop, shall, within sixty (60) days after
service upon him of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which
le has complied with the order to cease and desist.

Ix THE MATTER OF
RADIO-TELEVISION TRAINING SCHOOL, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 7824. Compluint, Maer. 11, 1960—Decision, Nov. 5, 1960

Consent order requiring a Los Angeles correspondence school to cease using
numerous false claims in advertising and by salesmen to sell three courses
—known as Radio-Television Technician, Industrial Electronics, and Arts
and Production—including, among others, misrepresentations of earnings,
employment opportunities, school placement service, and approval by U.S.
Veterans Administration, as in the order below indicated.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Radio-
Television Training School, Inc., a corporation, and Bertram A.
Knight, Gloria N. Knight and Pearl B. Knight, individually and as
officers of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating 1ts charges
in that respect as follows:
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ParacraPH 1. Respondent Radio-Television Training School, Inc.,
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of California, with its office and
principal place of business located at 5100 South Vermont Avenue,
Los Angeles, California.

Respondents Bertram A. Knight, Gloria N. Knight and Pearl B.
Knight are individuals and officers of the corporate respondent
Radio-Television Training School, Inc. Said individual respondents
formulate, direct and control the policies and practices of sald cor-
porate respondent. Their business address is the same as that
shown above for the corporate respondent. ‘

All of said respondents have cooperated and acted together in
the performance of the acts and practices hereinafter set forth.

Par. 2. Respondents Radio-Television Training School, Inc., and
its officers are now, and for several years last past have been, en-
gaged in the business of conducting a correspondence school and in
selling and distributing, between and among the various states of the
United States and in the District of Columbia, three courses of in-
struction for home study, known as Radio-Television Technician,
Industrial Electronics, and Arts and Production. They have caused,
and are now causing, these courses of instruction in said subjects,
when sold, to be transported from their place of business in the
State of California to purchasers thereof at their respective loca-
tions in other states of the United States and in the District of
Columbia, and have maintained, and now maintain, a course of
trade in said courses of instruction in commerce, as “commerce” IS
defined in the Federal Trade Commission Act.

Par. 3. Respondents are, and at all times mentioned herein have
been, in substantial competition, in commerce, with other corpora-
tions, firms and individuals engaged in the sale of similar courses
of instruction. ’

Paxr. 4. In the course and conduct of their business as aforesaid,
and for the purpose of enrolling prospective students and thereby
promoting the sale of their said courses of instruction in radio and
television and in electronics, respondents, through advertisements in-
serted and published in newspapers and periodicals having general
cireulation throughout the United States; in pamphlets, leaflets, cir-
culars, form letters, cards, printed contracts and other media dis-
tributed through the United States mail; through oral representa-
tions made by their salesmen, and by other means and media, have
made, and are now making, numerous statements with respect to
the nature of their Radio-Television Technician and Industrial Elec-
tronics courses of instruction and the advantages and benefits which
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the purchasers thereof will receive. Among and typical of such
statements, but not limited thereto, are the following:

Reliable

MEN WANTED
in this Area
To Qualify as Operators of RTS
Approved TV—RADIO—ELECTRONICS
Repair Shops
NO EXPERIENCE NEEDED—WE TRAIN YOU
We sponsor and finance you in
your own profitable business full or part time.
This Bona Fide offer may be your
Big Opportunity. Apply Today—Open
for limited time only
ELECTRONICS is easy to learn the RTS Way.

TS Lessons are written in easy to understand language.

Unsgkilled MEN TO TRAIN FOR ELECTRONICS.

N(O EXPERIENCE NEEDED.

NO HIGH SCHOOL DIPLOMA NEEDED.

Get into this Fifteen Billion Dollar TV-Electronics field now while top pay
johs are open. .

Even those with very limited education have had no difficulty whatever
understanding the RTS Lessons. -

An Appeal To Every Man 18 to 55.

You are needed in Industrial Electronics.

NO EXPERIENCE NECESSARY.

YOU CAN WRITE YOUR OWN TICKET IF YOU GET IN NOW.

Who ... Me? Yes...You!

If 1 could put you into a top job in the brand new growing field of elec-
tronics . .. eould you fill the job? These jobs pay more money per year than
most people make in two. There’s work with:

Electric Timers
Application of Photo Cells
High Frequency Heating
Geiger Counters

X-Ray

Radar

Computers

Telemetering

Microwaves

Practical work gives you the necessary Basic Experience you will need.

R.T.S. makes it possible for you to get easy practical training in Radio-
Television Electronics.

Here are wide-open opportunities in the new field of Industrial Electronics
* % * Thig great new industry is literally screaming for trained personnel!
* % % jt's our responsibility to train men for the industry.

We want men all over the country * * * No experience is necessary! No
high school diploma is necessary for you to take part in the RTS Emergency
Manpower Training Program.
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. FIRST COME—FIRST SERVED

This is a wide open field * * * the demand for trained technicins has never
been satisfied * * * Now you have the opportunity to get into this rich and
waiting field in a matter of months.

UNLIMITED JOB OPPORTUNITIES OPEN TO YOU AS AN RTS
TRAINED ELECTRONIC TECHNICIAN.

(Followed by a list of 62 positions under the headings: INDUSTRIAL
ELECTRONICS, ELECTRIC CONTROLS, AVIATION RADIO, RECEIVER
DESIGN AND MANUFACTURING MERCHANDISING, RADIO AND TV
SERVICING, PUBLIC ADDRESS SYSTEMS, POLICE RADIO.)

National Electronics Companies want and need RTS Graduates.

Unless you are now making over $600 PER MONTH you can't afford not
to invest in this training.

Correspondence schools better than classrooms.

The famous RTS Business Plan to which each graduate of this course is
entitled.

R.T.S. will finance all your equipment.

Radio Television Training School was established in 1022 * * *,

Leads the way with big new improved Radio and Television Kits (with
depiction of kits and tubes).

This is our “Guided Futures Program”. It can prepare you for an impor-
tant position in the industry or a business of your own.

Prepare for a better job as an electronics technician.

YOU CAN QUALIFY.

You can join the new army of Electronic Technicians and prosper.

Electronics Easily Mastered.

Unlimited Opportunities for You.

RTS Balanced Training Prepares You.

Par. 5. Through the use of the aforesaid statements, and others
of similar import not specifically set forth, with respect to their
Radio-Television Technician and Industrial Electronics Courses, re-
spondents represent that:

1. Respondents offer employment in the Radio, Television and
Electronics industries. :

2. Electronics is easy to learn and persons without a high school
education can successfully complete said courses of instruction with-
out difficulty.

3. Respondents’ said courses provide all the necessary instruction
and experience to qualify persons who have completed them for
top positions in the radio, television and electronics fields.

4. There 1s a shortage in the field of Industrial Electronics for
persons with the training provided by respondents’ said courses of
instruction.

5. National electronic firms will employ persons who have com-
pleted respondents’ said courses of instruction.

6. Persons who complete said courses of instruction are assured of
employment in the radio, television and electronics fields and will be
able to earn more than $600.00 a month in such employment.
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7. Respondents’ said courses give superior training to that pro-
vided by classroom instruction.

8. Respondents furnish complete radio and television sets in kit
form to those who purchase said courses of instruction.

9. The R.T.S. Business Plan is available to all persons who com-
plete respondents’ said courses of instruction and wish to open a
radio and television shop.

10. Respondents will fully finance the cost of all necessary equip-
ment and supplies for a radio or radio and television shop under
their R.T.S. Business Plan.

11. Respondents have been training persons in the radio field
since 1922.

Respondents’ salesmen, in soliciting the sale of the Radio-Tele-
vision Technical and Industrial Electronics courses, repeat, in sub-
stance, the statements made in the foregoing advertisements and in
addition represent that:

1. The courses are approved by the United States Veterans Ad-
ministration and the cost thereof will be paid by the Federal Gov-
ernment for qualified Veterans.

2. Respondents will place persons who complete said courses in
jobs.

3. The student may discontinue the course at any time, without
obligation to make further payments for the course.

4. If the prospective student does not enroll at the time of the
salesman’s visit, the salesman cannot return at a later date to enroll
the prospect and the opportunity to purchase the course will be lost.

Par. 6. The aforesaid statements and representations are grossly
exaggerated or false, misleading and deceptive. In truth and in
fact:

1. Respondents’ offer is not an offer of employment. Its sole
purpose is to interest prospects in the purchase of their said courses
of instruction.

2. Electronics is not easy to learn and persons without a high
school education find it difficult to successfully complete said courses
of instruction.

3. Respondents’ said courses of instruction do not provide all of
the necessary instruction and experience to qualify persons who
have completed them for top positions in the radio, television and
electronics fields. Most employers require considerable practical ex-
perience in addition to such information as may be obtained from
the courses. ,

4. There is no shortage in the field of Industrial Electronics for
persons with the training provided by respondents’ said courses of
instruction. ’
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5. Most national electronic firms will not employ persons because
they have completed said courses of instruction.

6. There is no assurance that persons who complete said courses
of instruction will be able to secure employment in the radio, tele-
vision or electronics fields. If such employment is secured, it usu-
ally will be at substantially less than $600.00 a month.

7. Respondents’ said courses of instruction do not give superior
training to that provided by classroom instruction.

8. Respondents do not furnish complete radio and television kits
in connection with their said courses of instruction as such kits do
not contain tubes.

9. The R.T.S. Business Plan is not available to all persons who
complete respondents’ said courses of instruction. On the contrary,
credit ratings satisfactory to respondents must be furnished.

10. Respondents do not fully finance the cost of necessary equip-
ment and supplies for a radio or radio and television shop under
their R.T.S. Business Plan, as a substantial amount must be paid
by the person who wishes to open a shop under this Plan.

11. Respondents have not been training persons in radio since
1922. ;

12. Respondents’ said courses are not approved by the United
States Veterans Administration and the cost thereof will not be
paid by the Federal Government for qualified Veterans.

13. Respondents do not operate a placement service. The only
effort made by respondents to secure employment for persons who
have completed said courses of instruction is to write a letter to
prospective employers. )

14. Respondents require payment for the entire course in most
cases even though the course is discontinued.

15. Tt is not necessary for the prospective student to enroll at the
time of the salesman’s call as the salesman will return if there is a
prospect of a sale. Moreover, said courses may be purchased at any
time by mail.

‘Par. 7. Respondents have also made, in the manner set forth in
Paragraph Four hereof, numerous statements and representations
with regard to their Radio and Television Arts and Production
Course of Instruction. Among and typical of such statements and
representations, but not limited thereto, are the following:

Here's the Best and Quickest Way you can Quality AT MOME for a big
paying career in SHOW BUSINESS,

... HOME STUDY Prepares for Exciting Careers Such As: Emcee, Radio
and TV Writer, Make-up Artist, Costume Designer, Cameraman, Announcer,
Radio-TV Director, Commentator, Disc Jockey, and many others. . . . Camera-
man, Emcee, Film Editors, and dozens more draw fabulous pay. . .. Prepare
At Home—in spare time with course recommended by stars.
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in brief, RTS training prepares you for a job in any field of “show busi-
ness” whether it is in Radio, Television, Motion Pictures, Legitimate Theatre,
or “Little Theatre”, or Small Type groups.

PREPARE AT HOME FOR THE CAREER OF YOUR CHOICE . .. FOR
YOU CAN PREPARE for a Show Business career through Home Study—
easily, conveniently, and at MUCH LOWER COST than similar training in
a school you attend personally. ’

Will you allow me, and the whole RTS organization, to help you achieve
your dreams of a career in Show Business. Perhaps here in Hollywood—or,
if you prefer, in a Radio or T'V Station nearer your home.

R.T.S. Training will help vou qualify for one of the following well paying
and important jobs in Radio and Television Arts and Production: Disc,
Jockey, Emcee, Fashion Consultant, TV Writer, Floor Manager, TV Directing,
Film Editor, Scenic Designer, Commentator, Make-up Artist, TV Cameraman,
Producer, Microphone Room Operator, Announcing, Acting, Radio Writer,
Costuming, Dolly Pusher, I’roduction Assistant, Casting Director, Program-
ming, Artist.

Radio and Television Industry Needs You.

Fantastic Salaries—Life of Glamour in World’s Most Exciting Careers * * *

Prepare at home—in spare time with course recommended by Stars.

Practically everything it is possible to teach is covered.

The fantastic growth of television has brought a sky rocketing demand for
talent and skill in every phase of Radio TV Arts and Production.

We have been training ambitious people by correspondence since 1922 (3806
years!).

We have designed your course to include a strong foundation knowledge of
voice improvement, Radio and TV Announcing, Acting, Writing, Theatrical
Make-up, Camera Technique, Costume Designing and Set Designing.

This course is designed to prepare yvou for “SHOW BUSINESS” and show
pusiness in a4 BIG MONEY field.

Your show business opportunity might be just around the corner.

BE PREPARED . .. ENROLL NOW
PLACEMENT ASSISTANCE

The most comprehensive and complete course of its kind available today
* * % complete instruction.

Job Placement Guidance.

Your future in this field can be virtually unlimited!

RTS is the key to TOP PERFORMANCE in Arts and Production.

RTS can give you the training vou need now.

Par. 8. Through the use of the aforesaid statements, and others
of the same import not specifically set forth, respondents represent,
directly or by implication, with respect to their Radio and Tele-
vision Arts and Production Course of Instruction, that:

1. There are unlimited job opportunities in Radio and Television
Arts and Production.

2. Upon completion of the said course, a person will be properly
prepared and trained for success in the fields of radio and television
show business.

3. There is a big demand in the radio and television industries
for those who complete said course.
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4. Persons completing said course of instruction will obtain jobs
paying unusually large salaries.

5. Respondents maintain a placement service.

6. Respondents’ said course has brought success to many persons
in the radio and television fields.

Respondents’ salesmen, in soliciting the sale of the said Arts and
Production Course, repeat, in substance, the statements made in the
foregoing advertisements and in addition represent that:

1. Respondents will place persons completing said course of in-
struction in high paying jobs.

2. If the prospective student does not enroll at the time of the
salesman’s visit, the salesman cannot return at a later date to enroll
the prospect and the opportunity to purchase the course would be
lost. ,

Paxr. 9. The aforesaid statements and representations with re-
spect to respondents’ Radio and Television Arts and Production
Course are grossly exaggerated or false, misleading and deceptive.
In truth and in fact:

1. Job opportunities in Radio and Television Arts and Production
are few.

9. Persons who complete said course are not properly prepared
or trained for success in any of the fields of radio or television as
practical experience is required in addition to such training as may
be afforded by respondents’ said course.

3. There is little demand in the radio or television industries for
those who complete said course.

4. There is no assurance that persons who complete said course
of instruction will obtain jobs and if jobs are obtained they will
usually be with small radio or television stations with modest
salaries.

5. Respondents do not maintain a placement service. The only
eflort made by them in connection with securing jobs is to write
letters to prospective employers.

6. Comparatively few of those who have completed respondents’
said course have had success in the radio or television fields.

7. Respondents do not ordinarily place persons completing said
course of instruction in jobs paying any salaries.

8. It is not necessary for the prospective student to enroll at the
time of the salesman’s call as the salesman will return if there is
any prospect of a sale. Moreover, said course may be purchased
by mail at any time.

Pax. 10. The use by respondents of the aforesaid statements and
representations and the acts and practices engaged In by them, as
aforesaid, have had, and now have, the tendency and capacity to
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mislead and deceive members of the purchasing public into the
erroneous belief that said statements and representations were true
and to induce the purchase of respondents’ said courses of instruc-
tion on account thereof. As a result, substantial trade in commerce
has been, and is being, unfairly diverted to 1espondents from their
competitors and substantnl mjurv has been, and is being, done to
competition in commerce.

Par. 11. The aforesaid acts and practices of respondents, as here-
in alleged, were, and arve, all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now
constitute, unfair and deceptive acts and practices and unfair
methods of competition, in commerce, within the intent and meaning
of the Federal Trade Commission Act.

Mr. John W, Brookfield, Jr., for the Commission.

Mr. Burnett L. Essey, of Los Angeles, Calif., for respondents.

Ixrrian Deciston BY Lorexy H. Lavenrix, Hearine EXAMINER

The Federal Trade Commission (sometimes also hereinafter re-
ferred to as the Commission) on March 11, 1960, issued its com-
plaint herein, charging the above-named respondents with having
violated the provisions of the Federal Trade Commission Act in
certain particulars.

On September 20, 1960, there was submitted to the undersigned
hearing examiner of the Commission for his consideration and
approval an “Agreement Containing Consent Order To Cease And
Desist,” which had been entered into by and between respondents
and counsel for both parties, under date of September 6, 1960,
subject to the approval of the Bureaun of Litigation of the Commis-
sion, which had subsequently duly approved the same.

On due consideration of such agreement, the hearing examiner
finds that said agreement, both in form and in content, is in accord
with § 8.25 of the Commission’s Rules of Practice for Adjudicative
Proceedings, and that by said agreement the parties have specifically
agreed to the following matters:

1. Respondent Radio-Television Training School, Inc., is a cor-
poration organized, existing and doing business under and by vir-
tue of the laws of the State of California, with its office and prin-
cipal place of business located at 5100 South Vermont Avenue,
Los Angeles, California.

Respondents Bertram A. Knight, Gloria N. Knight and Pear! B.
Knight are individuals and officers of the corporate respondent
Radio-Television Training School, Inc. Said individual respondents
formulate, direct and control the policies and practices of said

640968—63———70
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corporate respondent. Their address is the same as that of the
corporate respondent.

2. Respondents admit all the jurisdictional facts alleged in the
complaint and agree that the record may be taken as if findings of
jurisdictional facts had been duly made in accordance with such
allegations.

3. This agreement disposes of all of this proceeding as to all
parties.

It is agreed that subparagraphs 4, 5 and 11 of Paragraphs Five
and Six, and subparagraph 6 of Paragraphs Eight and Nine of the
Complaint herein may be dismissed on the grounds that the evidence
now available is insuflicient to substantiate the allegations set out
therein.

4. Respondents waive:

(a) Any further procedural steps before the hearing examiner
and the Commission ; :

(b) The making of findings of fact or conclusions of law; and

(c) All of the rights they may have to challenge or contest the
validity of the order to cease and desist entered in accordance with
this agreement.

5. The record on which the initial decision and the decision of
the Commission shall be based shall consist solely of the complaint
and this agreement.

6. This agreement shall not become a part of the official record
unless and until it becomes a part of the decision of the Commission.

7. This agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

8. The following order to cease and desist may be entered in this
proceeding by the Commission without further notice to respondents.
When so entered it shall have the same force and effect as if entered
after a full hearing. It may be altered, modified or set aside in
the manner provided for other orders. The complaint may be used
in construing the terms of the order.

Upon due consideration of the complaint filed herein and the
said “Agreement Containing Consent Order To Cease And Desist,”
said agreement is hereby approved and accepted and is ordered filed
if and when said agreement shall have become a part of the Com-
mission’s decision. The hearing examiner finds from the complaint
and the said agreement that the Commission has jurisdiction of
the subject matter of this proceeding and of the persons of each of
the respondents herein; that the complaint states legal causes for
complaint under the Federal Trade Commission Act against each
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of the respondents, both generally and in each of the particulars
alleged therein; that this proceeding is in the interest of the public;
that the following order as proposed in said agreement is appro-
priate for the just disposition of all the parties in this proceeding
as to all of the parties hereto; and that said order, therefore, should
be and hereby is entered as follows:

1t is ordered, That respondent Radio- Te]emswn Training School,
Inc., a corporation, and its officers, and respondents Bertmm A.
Knight, Gloria N. Knight and Pear] B. Knight, individually and
as officers of said corporation, and responcents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribution
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, of their courses of instruction known as Radio-Tele-
vision Technician and Industrial Electronics, or any other courses
of instruction containing substantially the same material, do forth-
with cease and desist from representing, directly or by implication,
that: '

1. Respondents offer employment in the Radio, Television or Elec-
tronic industries;

2. Electronics is easy to learn, unless limited to basic electronics
as taught in respondents’ course;

3. All persons without a high school education can successfully
complete said courses of instruction without difficulty ;

4. Said courses provide the necessary instruction and experience to
qualify persons for top positions in the Radio, Television or Elec-
tronics fields;

5. There is any assurance that persons who complete said courses
of instruction will find employment in the Radio, Television or
Electronics fields;

6. Persons who have completed respondents’ said courses will be
able to earn $600.00 a month or more as a starting salary, or will
be able to earn any amount in excess of the amount that is usually
and customarily earned by said persons;

7. Respondents’ said courses give superior training to that pro-
vided by classroom Instruction;

8. Respondents furnish complete radio and television kits in
connection with said courses of instruction, unless said kits contain
the necessary tubes;

9. Respondents’ R.T.S. Business Plan 1s available to all persons
who complete said courses of instruction, unless all the terms and
conditions necessary for participation in said Plan are clearly set
forth;
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10. Said courses are approved by the United States Veterans
Administration, or that the cost thereof will be paid by the Federal
Government for qualified veterans;

11. Respondents will place persons who complete said courses in
jobs;

12. Persons purchasing said courses may discontinue them at any
time without obligation to make any further payments;

13. There is any limitation as to the time when such courses may
be purchased. ‘

1t is further ordered, That respondent Radio-Television Training
School, Inc., a corporation, and its officers, and respondents Ber-
tram A. Knight, Gloria N. Knight and Pear! B. Knight, indi-
vidually and as officers of said corporation, and respondents’ repre-
sentatives, agents and employees, directly or through any corporate
or other device, in connection with the offering for sale, sale or
distribution in commerce, as “commerce” is defined in the Federal
Trade Commission Act, of their course known as Radio and Tele-
vision Arts and Production, or any other course of instruction con-
taining substantially the same material, do forthwith cease and
desist from representing, directly or by implication, that:

L. Opportunities in Radio and Television Arts and Production
are unlimited or that such opportunities are greater than actually
exist;

2. Upon completion of said course, a person will be trained prop-
erly for success in any of the fields of radio or television show
business;

3. There is a big demand in the radio or television business for
persons who complete said course or that the demand is in excess
of that which actually exists;

4. Persons completing said course will obtain jobs paying high
salaries or that the salaries for jobs that may be obtained are in
excess of those actually paid; ,

5. Respondents maintain a placement service;

6. Respondents place persons completing said course of instruc-
tion in jobs;

7. There is any limitation as to the time when said course may
be purchased.

1t is further ordered, That subparagraphs 4, 5, and 11 of Para-
graphs 5 and 6 and subparagraph 6 of Paragraphs 8 and 9 of the
complaint be, and the same hereby are, dismissed.

DECISION OF THE COMMISSION AND ORDER 1O FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 5th day
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of November 1960, become the decision of the Commission; and,
accordingly:

It is ordered, That respondents Radio-Television Training School,
Inc., a corporation, and Bertram A. Knight, Gloria N. Knight and
Pearl B. Knight, individually and as officers of said corporation,
shall, within sixty (60) days after service upon them of this order,
file with the Commission a report in writing, setting forth in
detail the manner and form in which they have complied with the
order to cease and desist.

I~ TaE MATTER OF

JOSEPH PALANKER ET AL. TRADING AS
JOSEPH PALANKER AND SONS

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 7986. Complaint, June 2/, 1960—Decision, Nov. 5, 1960

Consent order requiring furriers in Buffalo, N.Y., to cease violating the Fur
Products Labeling Act by failing to set forth the terms “Persian Lamb”,
“Persian Broadtail Lamb”, and “Dyed Broadtail-processed Lamb” as re-
quired on invoices; by advertising which failed to disclose the names of
animals producing certain furs or that certain fur products were com-
posed of artificially colored fur; by failing in other respects to comply
with labeling and invoicing requirements; and by failing to maintain ade-
quate records as a basis for price and value claims,

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having
reason to believe that Joseph Palanker, Bernard Palanker, and Mar-
vin Palanker, individuals and copartners trading as Joseph Palanker
and Sons, hereinafter referred to as respondents, have violated the
provisions of said Acts and the Rules and Regulations promulgated
under the I'ur Products Labeling Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrarpn 1. Joseph Palanker, Bernard Palanker, and Marvin
Palanker are individuals and copartners trading as Joseph Palanker
and Sons with their office and principal place of business located
at 80 West Genesee Street, Buffalo 2, New York.
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Par. 2. Subsequent to the effective date of the Fur Products Label-
ing Act on August 9, 1952, respondents have been and are now
engaged in the introduction into commerce, and in the manufacture
for introduction into commerce, and in the sale, advertising, and
offering for sale, in commerce, and in the transportation and dis-
tribution, in commerce, of fur products, and have manufactured for
sale, sold, advertised, offered for sale, transported and distributed
fur products which have been made in whole or in part of fur which
had been shipped and received in commerce as the terms “commerce,”
“fur” and “fur product” are defined in the Fur Products Labeling
Act.

Par. 3. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
4(2) of the Fur Products Labeling Act and in the manner and
form prescribed by the Rules and Regulations promulgated there-
under.

Par. 4. Certain of said fur produects were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not labeled
in accordance with the Rules and Regulations promulgated there-
under in the following respects:

(a) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under was set forth in abbreviated form. in violation of Rule 4
of said Rules and Regulations.

(b) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was mingled with non-required information, in vicla-
tion of Rule 29(a) of said Rules and Regulations.

(¢) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was set forth in handwriting on labels, in violation of
Rule 29(b) of said Rules and Regulations.

(d) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated there-
under was not set forth separately on labels with respect to each
section of fur products composed of two or more sections containing
different animal furs, in violation of Rule 36 of said Rules and
Regulations.

(e) Required item numbers were not set forth on labels, in viola-
tion of Rule 40 of said Rules and Regulations.

Par. 5. Certain of said fur products were falsely and deceptively
invoiced by respondents in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act, and in the
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manner and form prescribed by the Rules and Regulations promul-
gated thereunder.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations
promulgated thereunder in the following respects:

(a) Information required under Section 5(b) (1) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was set forth in abbreviated form, in violation of Rule 4
of said Rules and Regulations.

(b) The term “Persian Lamb” was not set forth in the manner
required where an election was made to use that term instead of
Lamb in violation of Rule 8 of the Regulations.

(c) The term “Persian Broadtail Lamb” was not set forth in
the manner required where an election was made to use that term
instead of Lamb in violation of Rule 8 of the Regulations.

(d) The term “Dyed Broadtail-processed Lamb” was not set
forth in the manmner required where an election was made to use
that term instead of Lamb in violation of Rule 10 of the Regu-
lations. ‘

(e) Required item numbers were not set forth on invoices, in
violation of Rule 40 of said Rules and Regulations.

Par. 7. Certain of said fur products were falsely and deceptively
advertised in violation of the Fur Products Labeling Act in that
respondents caused the dissemination in commerce, as “commerce”
is defined in sald Act, of certain newspaper advertisements, con-
cerning said products, which were not in accordance with the
provisions of Section 5(a) of the said Act and the Rules and Regu-
Iations promulgated thereunder; and which advertisements were
intended to aid, promote and assist, directly or indirectly, in the
sale and offering for sale of said fur produets.

Par. 8. Among and included in the advertisements as aforesaid,
but not limited thereto, were advertisements of respondents which
appeared in issues of the Buffalo Courier Express, a newspaper
published in the City of Buffalo, State of New York, and having &
wide circulation in said State and various other States of the
United States.

By means of said advertisements and others of similar import
and meaning, not specifically referred to herein, respondents falsely
and deceptively advertised fur products in that said advertisements:

(a) Failed to disclose the name or names of the animal or ani-
mals that produced the fur contained in the fur product as set
forth in the Fur Products Name Guide, in violation of Section
5(a) (1) of the Fur Products Labeling Act.
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(b) Failed to disclose that fur products contained or were com-
posed of bleached, dyed or otherwise artificially colored fur, when
such was the fact, in violation of Section 5(a)(8) of the Fur Prod-
ucts Labeling Act.

Par. 9. Respondents in advertising fur products for sale as afore-
said made claims and representations respecting prices and values
of fur products. Respondents in making such claims and repre-
sentations failed to maintain full and adequate records disclosing
the facts upon which such claims and representations were based
in violation of Rule 44(e) of said Rules and Regulations.

Par. 10. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Aet and the
Rules and Regulations promulgated thereunder and constitute unfair
and deceptive acts and practices in commerce under the Federal
Trade Commission Act.

Mr. Charles W. O’Connell for the Commission.

Rivo & Loonsk, of Buffalo, N.Y., by M». Herman P. Loonsk, for
respondents.

I~ntr1aL DEcIston BY Earu J. Kous, Hearixe Examiven

The complaint in this proceeding issued June 24, 1960, charges
respondents Joseph Palanker, Bernard Palanker and Marvin Palan-
ker, individually and as copartners, trading as Joseph Palanker and
Sons, located at 80 West Genesee Street, Buffalo, New York, with
the use of unfair and deceptive acts and practices in commerce, in
violation of the provisions of the Federal Trade Commission Act,
and the Fur Products Labeling Act and the Rules and Regulations

. promulgated thereunder.

After the issuance of the complaint, respondents entered into an
agreement containing consent order to cease and desist with coun-
sel in support of the complaint, disposing of all the issues as to all
parties in this proceeding.

It was expressly provided in said agreement that the signing
thereof is for settlement purposes only and does not constitute an
admission by respondents that they have violated the law as alleged
in the complaint.

By the terms of said ngreement, the respondents admitted all the
jurisdictional facts alleged in the complaint and agreed that the
record herein may be taken as if the Commission had made findings
of jurisdictional facts in accordance with the allegations.

By said agreement, the parties expressly waived any further pro-
ceclural steps before the hearing examiner and the Commission: the
making of findings of fact or conclusions of law: and all the rights
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they may have to challenge or contest the validity of the order to
cease and desist entered in accordance with the agreement.

Respondents further agreed that the order to cease and desist,
issued in accordance with said agreement, shall have the same force
and effect as if made after a full hearing.

It was further provided that said agreement, together with the
complaint, shall constitute the entire record herein; that the com-
plaint herein may be used in construing the terms of the order issued
pursuant to said agreement; and that said order may be altered,
modified or set aside in the manner prescribed by the statute for
orders of the Commission.

The hearing examiner has considered such agreement and the
order therein contained, and, it appearing that said agreement and
order provides for an appropriate disposition of this proceeding,
the same is hereby accepted and is ordered filed upon becoming
part of the Commission’s decision in accordance with Sections 3.21
and 3.25 of the Rules of Practice, and, in consonance with the terms
of said agreement, the hearing examiner finds that the Federal
Trade Commission has jurisdiction of the subject matter of this
proceeding and of the respondents named herein, that this proceed-
ing is in the interest of the public, and issues the following order:

ORDER

It is ordered, That Joseph Palanker, Bernard Palanker, and
Marvin Palanker, individually and as copartners trading as Joseph
Palanker and Sons or under any other trade name, and respond-
ents’ representatives, agents and employees, directly or through any
corporate or other device, In connection with the introduction or
manufacture for introduction into commerce, or the sale, advertis-
ing or offering for sale, or the transportation or distribution, in
commerce, of fur products or in connection with the sale, manufac-
ture for sale, advertising, offering for sale, transportation or distri-
bution of fur products which have been made in whole or in part
of fur which has been shipped and received in commerce, as “com-
merce”, “fur” and “fur product” are defined in the Fur Products
Labeling Act, do forthwith cease and desist from:

A. Misbranding fur products by:

1. Failing to affix labels to fur products showing in words and
figures plainly legible all the information required to be disclosed -
by each of the subsections of Section 4(2) of the Fur Products
Labeling Act. .

2. Setting forth on labels affixed to fur products information re-
quired under Section 4(2) of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder:
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(a) In abbreviated form.

(b) Mingled with non-required information.

(¢) In handwriting.

3. Failing to set forth separately on labels affixed to fur products
composed of two or more sections containing different animal furs
the information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under with respect to the fur comprising each section.

4. Failing to set forth on labels the item number or mark as-
signed to a fur product.

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish to purchasers of fur products invoices show-
ing all the information required to be disclosed by each of the sub-
sections of Section 5(b) (1) of the Fur Products Labeling Act.

2. Setting forth information required by Section 5(b) (1) of the
Fur Products Labeling Act and the Rules and Regulations promul-
gated thereunder in abbreviated form.

3. Failing to set forth the term “Persian Lamb” where an elec-
tion is made to use that term instead of Lamb.

4. Failing to set forth the term “Persian Broadtail Lamb” where
an election is made to use that term instead of Lamb.

5. Failing to set forth the term “Dyed Broadtail-processed Lamb”
where an election is made to use that term instead of Lamb.

6. Failing to set forth on invoices the item number or mark as-
signed to a fur product.

C. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement, or
notice which is intended to aid, promote, or assist, directly or indi-
rectly, in the sale, or offering for sale of fur products and which:

1. Fails to disclose:

(a) The name or names of the animal or animals producing the
fur or furs contained in the fur product, as set forth in the Fur
Products Name Guide, and as prescribed under the Rules and
Regulations.

(b) That the fur product contains or is composed of bleached,
dyed or otherwise artificially colored fur when such is the fact.

D. Making price claims and representations vespecting prices and
values of fur products unless there are maintained by respondents
full and adequate records disclosing the facts upon which such
claims and representations are based.

DECISION OF THE COMMISSION AND ORDER T0 FILE REPORT OF COMPLIANCE

Pursunant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 5th day
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of November, 1960, become the decision of the Commission; and,
accordingly :

1t is ordered, That respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist.

INn THE MATTER OF
GENERAL DISTRIBUTING COMPANY, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OT
THE FEDERAL TRADE COMMISSION ACT

Docket 7941. Complaint, June 14, 1960—Decision, Nov. 9, 1960
Consent order requiring Baltimore distributors of phonograph records to cease
giving concealed “payola” to disc jockeys and other personnel of radio and
television programs to induce frequent playing of their records in order
to increase sales.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Fed-
eral Trade Commission, having reason to believe that General Dis-
tributing Company, Inc., a corporation, and Henry Nathanson, in-
dividually and as an officer of said corporation, hereinafter referred
to as respondents, have violated the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracrarn 1. Respondent General Distributing Company, Inc.,
Is a corporation organized, existing and doing business under and
by virtue of the laws of the State of Maryland, with its principal
office and place of business located at 2329 Pennsylvania Avenue, in
the City of Baltimore, State of Maryland.

Respondent Henry Nathanson is an oflicer of the corporate re-
spondent. He formulates, directs and controls the acts and prac-
tices of the corporate respondent, including the acts and practices
hereinafter set forth. His address is the same as that of the COTPo-
rate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the distribution, offering for sale, and sale, of pho-
nograph records to various retail outlets.
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Par. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said rec-
ords, when sold, to be shipped from the State of Maryland to pur-
chasers thereof located in the District of Columbia, and maintain,
and at all times mentioned herein have maintained, a course of
trade in said phonograph records in commerce, as “commerce” is
‘defined in the Federal Trade Commission Act. '

Par. 4. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in competition, in
commerce, with corporations, firms and individuals in the sale of
phonograph records.

Par. 5. After World War IT when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribution and sale of phonograph records
emerged as an important factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained that
popular disk jockeys could, by “exposure” or the playing of a record
day after day, sometimes as high as 6 to 10 times a day, substan-
tially increase the sales of those records so “exposed”. Some record
manufacturers and distributors obtained and insured the “exposure”
of certain records in which they were financially interested by dis-
bursing “payola” to individuals authorized to select and “expose™
records for both radio and TV programs.

“Payola”, among other things, is the payment of mouney or
other valuable consideration to disk jockeys of musical programs
on radio and TV stations to induce, stimulate or motivate the disk
jockey to select, broadcast, “expose” and promote certain records
in which the payer has a financial interest.

Disk jockeys, in consideration of their receiving the payments
heretofore described, either directly or by implication, represent to
their listening public that the records “exposed” on their broadcasts
have been selected on their personal evaluation of each record’s mer-
its or its general popularity with the public, whereas, in truth and
in fact, one of the principal reasons or motivations gnaranteeing the
record’s “exposure” is the “payola’™ payofl.

Par. 6. In the course and conduct of their business, 1n commerce,
during the last several years, the respondents have engaged in un-
fair and deceptive acts and practices and unfair methods of com-
petition in the following respects:

The respondents alone or with certain unnamed record distribu-
tors negotiated for and disbursed “payola” to disk jockeys broad-
casting musical programs over radio or television stations broad-
casting across state lines, or to other personnel who influence the
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selection of the records “exposed” by the disk jockeys on such
programs.

Deception is inherent in “payola” inasmuch as it involves the pay-
ment of a consideration on the express or implied understanding
that the disk jockey will conceal, withhold or camouflage such fact
from the listening public.

The respondents by participating individually or in a joint effort
with certain collaborating record distributors have aided and abet-
ted the deception of the public by various disk jockeys by control-
ling or unduly influencing the “exposure” of records by disk jock-
eys with the payment of money or other consideration to them, or
to other personnel which select or participate in the selection of the
records used on such broadcasts.

Thus, “payola” is used by the respondents to mislead the public
into believing that the records “exposed” were the independent and
unbiased selection of the disk jockeys based either on each record’s
merit or public popularity. This deception of the public has the
capacity and tendency to cause the public to purchase the “exposed”
records which they might otherwise not have purchased and also to
enhance the popularity of the “exposed” records in various popu-
larity polls, which in turn has the capacity and tendency to sub-
stantially increase the sales of the “exposed” records.

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hin-
der, restrain and suppress competition in the manufacture, sale or
distribution of phonograph records, and to divert trade unfairly to
the respondents from their competitors and injury has thereby been
done and may continue to be done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as al-
leged herein, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constitute unfair and
deceptive acts and practices and unfair methods of competition in
commerce within the intent and meaning of the Federal Trade
Commission Act.

Mr. Harold A. Kennedy and Mr. Arthur Wolter, Jr., for the
Commission. :

Mr. Paul G. Marshall, of New York, N.Y., for respondents.

Initiar Decision By J. Earu Cox, Hearine ExamINer

The complaint charges respondents, who are engaged in the dis-
tribution, offering for sale, and sale of phonograph records to vari-
ous retail outlets, with violation of the Federal Trade Commission
Act, In that respondents, alone or with certain unnamed record
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distributors, have negotiated for and disbursed “payola”, i.e., the
payment of money or other valuable consideration to disk jockeys
of musical programs on radio and television stations, to induce,
stimulate or motivate the disk jockeys to select, broadcast, “expose”
and promote certain records, in which respondents are financially
interested, on the express or implied understanding that the disk
jockeys will conceal, withhold or camouflage the fact of such pay-
ment from the listening public.

After the issuance of the complaint, respondents, their counsel,
and counsel supporting the complaint entered into an agreement
containing consent order to cease and desist, which was approved
by the Director, Associate Director and Assistant Director of the
Commission’s Bureau of Litigation, and thereafter transmitted to
the Hearing Examiner for consideration.

The agreement states that respondent General Distributing Com-
pany, Inc., is a corporation existing and doing business under and
by virtue of the laws of the State of Maryland, with its office and
principal place of business located at 2329 Pennsylvania Avenue,
Baltimore, Maryland, and that respondent Henry Nathanson is an
officer of the corporate respondent, his address being the same as
that of the corporate respondent.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and
agree that the record may be taken as if findings of jurisdictional
facts had been duly made in accordance with such allegations; that
the record on which the initial decision and the decision of the
Commission shall be based shall consist solely of the complaint and
this agreement; that the agreement shall not become a part of the
official record unless and until it becomes a part of the decision of
the Commission; that the complaint may be used in construing the
terms of the order agreed upon, which may be altered, modified or
set aside in the manner provided for other orders; that the agree-
ment ‘1s for settlement purposes only and does not constitute an
admission by respondents that they have violated the law as alleged
m the complaint; and that the order set forth in the agreement and
hereiafter included in this decision shall have the same force and
effect as if entered after a full hearing. ‘

Respondents waive any further procedural steps before the Hear-
ing Examiner and the Commission, the making of findings of fact
or conclusions of law, and all of the rights they may have to chal-
lenge or contest the validity of the order to cease and desist entered
in accordance with the agreement.

The Hearing Examiner has determined that the aforesaid agree-
ment containing the consent order to cease and desist provides for



GENERAL DISTRIBUTING CO., INC., ET AL. 1103

1099 Decision

an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

It is ordered, That respondents General Distributing Company,
Ine., & corporation, and its officers, and Henry Nathanson, individu-
ally and as an officer of said corporation, and respondents’ agents,
representatives and employees, directly or through any corporate or
other device, in connection with phonograph records which have
been distributed in commerce, or which are used by radio or televi-
sion stations in broadecasting programs in commerce, as “commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

(1) Giving or offering to give, without requiring public disclo-
sure, any sum of money or other material consideration, to any
person, directly or indirectly, to induce that person to select, or
participate in the selection of, and the broadcasting of, any such
records in which respondents, or either of them, have a financial
interest of any nature;

(2) Giving or offering to give, without requiring public disclo-
sure, any sum of money, or other material consideration, to any
person, directly or indirectly, as an inducement to influence any
employee of a radio or television broadcasting station, or any other
person, in any manner, to select, or participate in the selection of,
and the broadeasting of, any such records in which respondents, or
either of them, have a financial interest of any nature.

There shall be “public disclosure” within the meaning of this
order, by any employee of a radio or television broadcasting sta-
tion, or any other person, who selects or participates in the selec-
tion and broadecasting of a record when he shall disclose, or cause
to have disclosed, to the listening public at the time the record is
played, that his selection and broadcasting of such record are in
consideration for compensation of some nature, directly or indi-
rectly received by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the Hearing Examiner shall, on the 9th day
of November, 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That respondents General Distributing Company,
Inc., a corporation, and Henry Nathanson, individually and as an
officer of said corporation, shall, within sixty (60) days after serv-
ice upon them of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which they
have complied with the order to cease and desist. '
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Ix THE MATTER OF

TOWER WOOLEN CORPORATION ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7945. Complaint, June 15, 1960—Decisions, Nov. 9, 1960

Two identical consent orders requiring New York City distributors to cease
violating the Wool Products Labeling Act by labeling as “85H9 wool and
15¢% camel hair”, wool fabrics which contained substantially less wool
and camel hair than thus indicated; by failing to label certain wool
products as required; and by removing identifying tags from wool fab-
ries before selling them to garment manufacturers.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Tower Woolen Corporation, & corpo-
ration, and Jack Forman and Raymond Garskoff, individually and
as officers of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Acts and the Rules and Regu-
lations promulgated under the Wool Products Labeling Act, and it
appearing to the Commission that a proceeding by it in respect
thereot would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracraru 1. Respondent Tower Woolen Corporation is a corpo-
ration organized, existing and doing business under and by virtue of
the laws of the State of New York. Individual respondents Jack
Forman and Raymond Garskofl are officers of the corporate re-
spondent. Said individual respondents cooperate in formulating,
directing and controlling the acts, policies and practices hereinafter
referred to. All respondents have their office and principal place
of business at 240 West 87th Street, New York, New York.

Par. 2. Subsequent to the effective date of the Wool Products
Labeling Act of 1939 and more especially since 1958 respondents
have introduced into commerce, sold, transported, distributed, deliv-
ered for shipment and offered for sale in commerce, as “commerce”
is defined in gaid Act, wool products as “wool products” are defined
therein.

Pan. 3. Certain of said wool products were misbranded by the
respondents within the intent and meaning of Section 4(a)(1) of
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the Wool Products Labeling Act and the Rules and Regulations
promulgated thereunder, in that they were falsely and deceptively
labeled or tagged with respect to the character and amount of the
constituent fibers contained therein.

Among such misbranded wool products were wool fabrics labeled
or tagged by respondents as 85% wool and 15% camel hair whereas,
in truth and in fact, said products contained substantially less than
85% wool, as “wool” is defined in the Wool Products Labeling Act
and substantially less than 15% camel hair.

Par. 4. Certain of said wool products were further misbranded
by respondents in that they were not stamped, tagged or labeled as
required under the provisions of Section 4(a) (2) of the Wool Prod-
ucts Labeling Act and in the manner and form as prescribed by the
Rules and Regulations promulgated under said Act.

Par. 5. Certain of said wool products purchased in and trans-
ported to respondents in commerce had aflixed thereto, when deliv-
ered to them at their said place of business, stamps, tags, labels or
other means of identification required by the Wool Products Label-
ing Act. Thereafter, and before being offered for sale or sold by
respondents to garment manufacturers, the respondents, with intent
to violate the provisions of said Wool Products Labeling Act and
the Rules and Regulations promulgated thereunder, removed or
participated in and caused the removal of such stamps, tags, labels,
or other means of identification which purported to contain the
information required by the provisions of said Act and the Rules
and Regulations thereunder, in violation of Section 5 of the Wool
Products Labeling Act.

Par. 6. The respondents in the course and conduct of their busi-
ness as aforesaid were and are in substantial competition in com-
merce with other corporations, firms and individuals likewise en-
gaged in the sale of wool products, including woolen fabrics.

Par. 7. The acts and practices of the respondents as set forth
above were, and are, in violation of the Wool Products Labeling
Act of 1939 and the Rules and Regulations promulgated there-
under, and constituted, and now constitute, unfair and deceptive
acts and practices and unfair methods of competition in commerce,
within the intent and meaning of the Federal Trade Commission
Act.

Befove Mr. William L. Pack, hearing examiner.

Mr. DeWitt T. Puckett for the Commigsion.

Mr. Murray Lichtenberg, of New York, N.Y., for respondents
Tower Woolen Corporation and Raymond Garskof.

640968—63——71



1106 FEDERAL TRADE COMMISSION DECISIONS
Order. 57 IF.T.C.

IniTial DEcisioNn As To RespoNDENTS Tower WooLeN CORPORATION
AND RayyoND GARSKOF

The complaint in this matter charges the respondents with viola-
tion of the Wool Products Labeling Act of 1939, and the Rules
and Regulations promulgated thereunder, and the Federal Trade
Commission Act in connection with the sale of wool products. An
agreement has now been entered into by respondents Tower VWoolen
Corporation and Raymond Garskof and counsel supporting the
complaint which provides, among other things, that said respond-
ents admit all of the jurisdictional allegations in the complaint;
that the record on which the initial decision and the decision of the
Commission shall be based shall consist solely of the complaint and
agreement; that the inclusion of findings of fact and < 1clusion of
Iaw in the decision disposing of this matter Is waived, tog--ther with
any further procedural steps before the hearing examiner and the
Commission; that the order hereinafter set forth may be ntered
in disposition of the proceeding, such order to have the san. = force
and eflect as if entered after a full hearing, said respondents spe-
cifically waiving any and all rights to challenge or contest the valid-
ity of such order; that the order may be altered, modified, or set
aside in the manner provided for other orders of the Commission;
that the complaint may be used in construing the terms of the or-
der; that the agreement is for settlement purposes only and does
not constitute an admission by said respondents that they have vio-
lated the law as alleged In the complaint.

The hearing examiner having considered the agreement and pro-
posed order and being of the cpinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
is hereby accepted, the following jurisdictional findings made, and
the following ovcler issued:

1. Respondent Tower Woolen Corporation is a New York corpo-
ration, with its office and principal place of business located at 240
West, 87th Street, New York, New York. Individual respondent
Raymond Gavskof (erroneously referred to in the complain as
Raymond Garskofl) is an oflicer of the corporate respondent, and
his address is the same as that of the corporate respondent.

2. The Federal Trade Commiszion has jurisdiction of the sub-
ject matter of this proceecing and of the said respondents, and the
proceeding is in the public interest.

ORDIR

It is ordered. That respondents Tower TWoolen Corporation, a
corporation, and its officers, and Raymond Garskof (erroneously
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referred to in the complaint as Raymond Garskoff), individually
and as an oflicer of said corporation, and respondents’ representa-
tives, agents and employees, directly or through any corporate or
other device, in connection with the introduction into commerce, or
the offering for sale, sale, transportation or distribution in com-
merce, as “commerce” 1s defined in the Federal Trade Commission
Act and the Wool Products Labeling Act of 1939, of wool fabrics
or other “wool products”, as such products are defined in and sub-
ject to the Wool Products Labeling Act of 1939, do forthwith cease
and desist from:

A. Misbranding of such products by :

1. Falsely and deceptively stamping, tagging, labeling or other-

wise identifying such products as {o the ch‘lr-wter or amount of
the constituent fibers inclnded therein:

2. Failing to aflix labels to such pr oduets showing each element of
mfornnt]on required to be disclosed by Section 4(3)(2) of the
Wool Products Labeling Act of 1939.

B. Causing or participating in the removal of any stamp, tag,
label or other means of identification afiixed to any such “wool
product”, pursuant to the ool Products Labeling Act of 1939,
which purports to contain all or any part of the 1n:fonnnt)on re-
quired by said Act, with intent to viclate any of the provisions of
said Act.

DECISION OF THE COMMISSION AXND ORDER TO FILE REVORT OF COMPLIANCI

Pursnant to Section 8.21 of the Commission’s Rules of Py ractice,
the initial decision as to respondents Tower Woolen C<)117011t1011
and Raymond Gargkof by the hearing examiner shall, on the 9th
day of November, 1960, become the decision of the Commission ;
and, accordingly: _ ;

[t is ordered, That respondents Tower Woolen Corporation, a
corporation, and Raymond Garskof, individually and as an officer
of said corporation, shall, within sixty (60) days after service upon
them of this order, file with the Commission a report In writing
setting forth in detail the manner and form in which they have
(ompheu with the order to cease and desist.

Betove 1. Willivne . Pacl, hearing examiner.

My, DeWitt T'. Puclett for the Commission.

. Saul Pulner, New York, N.Y, for vespondent Jack Forman.

Ix171aL DECISION A8 10 RESPONDENT JACK FORMAN

The complaint in this matter chnges the respondents with viola-
tion of the Wool Products Labeling Act of 1939, and the Rules
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and Regulations promulgated thereunder, and the Federal Trade
Commission Act in connection with the sale of wool products. An
agreement has now been entered into by respondent Jack Forman
and counsel supporting the complaint which provides, among other
things, that said respondent admits all of the jurisdiction allegations
in the complaint; that the record on which the initial decision and
the decision of the Commission shall be based shall consist solely of
the complaint and agreement; that the inclusion of findings of fact
and conclusions of law in the decision disposing of this matter is
waived, together with any further procedural steps before the hear-
ing examiner and the Commission; that the order hereinafter set
forth may be entered in disposition of the proceeding, such order
to have the same force and effect as if entered after a full hearing,
said respondent specifically waiving any and all rights to challenge
or contest the validity of such order; that the order may be altered,
modified, or set aside in the manner provided for other orders of
the Commission; that the complaint may be used in construing the
terms of the order; and that the agreement is for settlement pur-
poses only and does not constitute an admission by said respondent
that he has violated the law as alleged in the complaint.

The agreement further shows that respondent Jack Forman sev-
ered his connections with the corporate respondent on March 81,
1960, and has not been an officer of the corporation since that date.
The agreement therefor provides for dismissal of the complaint as to
respondent Jack Forman in his capacity as an officer of the cor-
poration.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
is hereby accepted, the following jurisdictional findings made, and
the following order issued :

1. Respondent Jack Forman is an individual and former officer
of respondent Tower Woolen Corporation. Respondent Jack For-
man’s present address is 170-10 78rd Avenue, Jamaica, New York.
His former address was 240 West 37th Street, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the said respondent, and the pro-
ceeding is in the public interest.

ORDER

It is ordered, That respondent Jack Forman, an individual, and
respondent’s representatives, agents and employees, directly or
through any corporate or other device, in connection with the intro-
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duction into commerce, or the offering for sale, sale, transportation
or distribution in commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act and the Wool Products Labeling Act
of 1939, of wool fabrics or other “wool products,” as such products
are defired in and subject to the Wool Products Labeling Act of
1939, do forthwith cease and desist from:

A. Misbranding of such products by :

1. Falsely and deceptively stamping, tagging, labeling or other-
wise identifying such products as to the character or amount of
the constituent fibers included therein;

2. Failing to aflix labels to such products showing each element
of information required to be disclosed by Section 4(a)(2) of the
Wool Produets Labeling Act of 1939.

B. Causing or participating in the removal of any stamp, tag,
label or other means of identification affixed to any such “wool
product,” pursuant to the Wool Products Labeling Act of 1939
which purports to contain all or any part of the information re-
quired by said Act, with intent to violate any of the provisions of
said Act.

1t is further ordered, That the complaint be, and the same hereby
18, dismissed as to respondent Jack Forman as an officer of Tower
Woolen Corporation.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the nitial decision as to Jack Forman by the hearing examiner
shall, on the 9th day of November, 1960, become the decision of
the Commission; and, accordingly :

It is ordered, That respondent Jack Forman, individually, shall,
within sixty (60) days after service upon him of this order, file
with the Commission a report in writing setting forth in detail
the manner and form in which he has complied with the order to
cease and desist.

I~ THE MATTER OF
JAY KAY DISTRIBUTING CO. ET AL.

CONSENT ORDER, ETC., IN REGARD TO THL ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8033. Complaint, July 7, 1960—Decision, Nov. 10, 1960

Consent order requiring Detroit distributors of phonograph records to cease
giving concealed ‘“‘payola” to disc jockeys and other personnel of radio
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and television programs to induce frequent playing of their records in
order to increase sales.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Jay Kay
Distributing Co., a corporation, and John S. Kaplan, Marion I ap-
lan and Allen Kaplan, individually and as officers of said corpora-
tion, hereinafter referred to as respondents, have violated the
provisions of said Act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Paraerarr 1. Respondent Jay Kay Distributing Co. is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of Michigan, with its principal office and place
of business located at 3725 Woodward Avenue, in the City of Detroit,
State of Michigan.

Respondents John S. Kaplan, Marion Kaplan and Allen Kaplan,
are cfficers of the corporate respondent. They formmulate, direct and
control the acts and practices of the corporate respondent, including
the acts and practices hereinafter set forth. Their address is the
same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the distribution, offering for sale, and sale, of
phonograph records to various retail outlets.

Par. 8. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their sald rec-
ords, when sold, to be shipped from Michigan to purchasers thereof
located in northwestern OQhio. and maintain, and at all times men-
ticned herein have maintained, a course of trade in said phonograph
records in commerce, as “commerce” is defined in the Federal Trade
Commission Act.

Par. 4. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in competition, in
cominerce, with corperations. firms and individuals in the sale of
phonograph records.

Par. 5. After World War 1T when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribution and sale of phonograph records
emerged as an important factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.
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Record manufacturing companies and distributors ascertained
that popular disk jockevs could, by “exposure” or the playing of a
record day after day, sometimes as high as 6 to 10 times a day, sub-
stantially increase the sales of those records so “exposed.” Some
record manufacturers and distributors obtained and insured the
“exposure” of certain records in which they were financially inter-
ested by dishursing “payola” to individuals authorized to select and
“expose” records for both radio and TV programs.

“Pavola,” among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
and TV stations to induce, stimulate or motivate the disk jockey to
select. broadcast, “expose™ and promote certain records in which the
paver has a financial interest.

Disk jockeys, in consideration of their receiving the payments
heretofore described, either directly or by implication, represent to
their listening public that the records “exposed™ on their broadcasts
have been selected on their personal evaluation of each record’s
merits or its general popularity with the public, whereas, in truth
and in fact, one of the principal reasons or motivations guaranteeing
the record’s “exposure’ is the “pavola’ pavofl.

Par. 6. In the course and conduct of their business, in commerce,
during the last several years, the respondents have engaged in unfair
and deceptive acts and practices and unfair methods of competition
in the following respects:

The respondents alone or with certain unnamed record distributors
negotiated for and disbursed “payola” to disk jockeys broadcasting
musical programs over radio or television stations broadecasting across
state lines, or to other personnel who influence the selection of the
records “exposed” by the disk jockeys on such programs.

Deception is inherent in “pavola’ inasmuch as it involves the pay-
ment of a consideration on the express or implied understanding
that the disk jockeyv will conceal, withhold or camounflage such fact
from the listening public.

The respondents by participating individually or in a joint effort
with certain collaborating record distributors have aided and abetted
the deception of the public by varions disk jockeys by controlling
or undnly influencing the “expesure™ of records by disk jockeys
with the pavment of money or other consideration to them, or to
other personnel which select or participate in the selection of the
records nsed on such broadeasts.

Thug, “pavola”™ iz used by the respondents to mislead the public
into believing that the records “exposed™ were the independent and
unbiased selection of the disk jockevs based either on each record’s
merit, or public popularity. This deception of the public has the
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capacity and tendency to cause the public to purchase the “exposed”
records which they might otherwise not have purchased and also to
enhance the popularity of the “exposed” records in various popularity
polls, which in turn has the capacity and tendency to substantially
increase the sales of the “exposed” records.

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hinder,
restrain and suppress competition in the manufacture, sale or dis-
tribution of phonograph records, and to divert trade unfairly to the
respondents from their competitors and injury has thereby been
done and may continue to be done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as al-
leged herein, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constitute unfair and
deceptive acts and practices and unfair methods of competition in
commerce within the intent and meaning of the Federal Trade
Commission Act.

Mr. Arthur Wolter, Jr., for the Commission.

Katz and Victor, by Mr. Norman D. Katz, of Detroit, Mich., for
respondents.

Intrian DECision BY J. EarL Cox, HeariNg JEXaMINER

The complaint charges respondents, who are engaged in the dis-
tribution, offering for sale, and sale of phonograph records to various
retail outlets, with violation of the Federal Trade Commission Act,
in that respondents, alone or with certain unnamed record distribu-
tors, have negotiated for and disbursed “payola,” i.e., the payment
of money or other valuable consideration to disk jockeys of musical
programs on radio and television stations, to induce, stimulate or
motivate the disk jockeys to select, broadcast, “expose” and promote
certain records, in which respondents are financially interested, on
the express or implied understanding that the disk jockeys will con-
ceal, withhold or camouflage the fact of such payment from the
listening public.

After the issuance of the complaint, respondents, their counsel,
and counsel supporting the complaint entered into an agreement
containing consent order to cease and desist, which was approved
by the Director, Associate Director and Assistant Director of the
Commission’s Bureau of Litigation, and thereafter transmitted to
the Hearing Examiner for consideration.

The agreement states that respondent Jay Kay Distributing Co.
1s a corporation organized, existing and doing business under and
by virtue of the laws of the State of Michigan, with its office and
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principal place of business located at 3725 Woodward Avenue,
Detroit, Michigan; that respondents John S. Kaplan, Marion Kap-
. lan and Allen Kaplan are officers of the corporate respondent; that
respondents John S. Kaplan and Marion Kaplan formulate, direct
and control the acts and practices of the corporate respondent,
including the acts and practices set forth in the agreement; and
that .their address is the same as that of the corporate respondent.

The agreement further states that, according to an affidavit at-
tached thereto and made a part thereof, it appears that Allen
Kaplan has no part in formulating, directing or controlling the acts
or practices of the corporate respondent, and that it is accordingly
agreed that the complaint should be dismissed against him in his
individual capacity.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and agree
that the record may be taken as if findings of jurisdictional facts
had been duly made in accordance with such allegations; that the
record on which the initial decision and the decision of the Com-
mission shall be based shall consist solely of the complaint and this
agreement; that the agreement shall not become a part of the
official record unless and until it becomes a part of the decision of
the Commission; that the complaint may be used in construing the
terms of the order agreed upon, which may be altered, modified or
set aside in the manner provided for other orders; that the agree-
ment Is for settlement purposes only and does not constitute an
admission by respondents that they have violated the law as alleged
i the complaint; and that the order set forth in the agreement
and hereinafter included in this decision shall have the same force
and effect as if entered after a full hearing.

Respondents waive any further procedural steps before the Hear-
ing Examiner and the Commission, the making of findings of fact or
conclusions of law, and all of the rights they may have to challenge
or contest the validity of the order to cease and desist entered in
accordance with the agreement.

The Hearing Examiner has determined that the aforesaid agree-
ment containing the consent order to cease and desist provides for
an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

It is ordered, That respondents Jay Kay Distributing Co., a cor-
poration, and its officers, and John S. Kaplan and Marion Kaplan,
individually and as officers of said corporation, and Allen Xaplan
as an officer of said corporation, and respondents’ agents, repre-
sentatives and employees, directly or through any corporation or
other device, in connection with phonograph records which have
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been distributed, in commerce, or which are used by radio or tele-
vision stations in broadcasting programs in commerce, as “commerce”
1s defined in the Federal Trade Commission Act, do forthwith cease
and desist from: ‘

(1) Giving or offering to give, without requiring public dis-
closure, any sum of money or other material consideration, to any
person, directly or indirectly, to induce that person to select, or
participate in the selection of, and the broadcasting of, any such
records in which respondents, or any of them, have a financial in-
terest of any nature;

(2) Giving or offering to give, without requiring public disclosure,
any sum of money, or other material consideration, to any person,
directly or indirectly, as an inducement to influence any employee
of a radio or television broadcasting station, or any other person,
In any manner, to select, or participate in the selection of, and the
broadcasting of, any such records in which respondents, or any of
them, have a financial interest of any nature.

There shall be “public disclosure” within the meaning of this
order, by any employee of a radio or television broadeasting sta-
tion. or any other person, who selects or participates in the selec-
tion and broadcasting of a record when he shall disclose, or cause
to have disclosed, to the listening public at the time the record is
played, that his selection and broadeasting of such record are in
consideration for compensation of some nature, directlv or in-
directly received by him or his employer.

1t is further ordersd. That the complaint be, and the same hereby
1s, dismissed as to Allen Kaplan in his individual capacity.

DECISION OFF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

_ Pursnant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the Hearing Examiner shall, on the 10th
dav of November, 1960, become the decision of the Commission;
and, accordingly:

It is ordered, That respondents Jay Xav Distributing Co., a cor-
peration, and John S. Kaplan and Marion Kaplau, individually
and as oflicers of said corporation, and Allen Kaplan as an officer
of said corporation, shall, within sixty (60) davs after service upon
them of this order, file with the Commission a report in writing,
setting forth in detail the manner and form in which they have
complied with the order to cease and desist.
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CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED ¥IOLATION OF THE FED-
ERAL TRADE COMMISSION AND THYF FUR PRODUCTS AND WOOL PRODTGCTS
LABELING ACTS

Doclet 8040. Complaint, July 13, 1960—Decision, Nor. 10, 1960

Consent order requiring New York City manufacturers of fur and wool prod-
ucts to cease violating the Fnr Products Labeling Act by setting forth on
labels attached to fur products the names of animals other than those
producing certain furs, and by failing to comply in other respects with
labeling and invoicing requirements; and to cease violating the Wool
Products Labeling Act by failing to identify on labels as required the
constituent fibers contained in interlinings of wool garments.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, the Fur Products Labeling Act, and the Wool Products Label-
Ing Act of 1939, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe
that Cari Colette, Inc., a corporation, and Elliott. Bass, Samuel
Bort and Stanley Meleer, individually and as ofiicers of said corpora-
tion, hereinafter referred to as respondents have violated the pro-
visions of said Acts, and the Rules and Regulations promulgated
under the Fur Products Labeling Act and the Wool Products Label-
ing Act, and it appearing to the Commission that a proceeding by
1t in respect thereof would be in the public interest, hereby issue its
complaint, stating its charges in that respect, as follows:

Paracrarm 1. Respondent Cari Colette, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its principal place of business
located at 512 Tth Avenue, New York, New York.

Individnal respondents Elliott Bass, Samuel Bort and Stanley
Melcer are president, treasurer and secretary, respectively, of said
corporate respondent. Said individual respondents formulate, di-
rect and control the acts, practices, and policies of the corporate
respondent. The office and principal place of business of the indi-
vidual respondents are located at the same addrvess as that of the
corporate respondent. :

Par. 2. Subsequent, to the eflective date of the Fur Products
Labeling Act, on August 9, 1952, respondents have been, and are
now, engaged in the introduction into commerce and in the manu-
facture for introduction into commerce and in the sale, advertising



1116 FEDERAL TRADE COMMISSION DECISIONS
Complaint 57 ¥.T.C.

and offering for sale in commerce and in the transportation and dis-
tribution in commerce, of fur products and have manufactured for
sale, sold, advertised, offered for sale, transported and distributed
fur products which have been made in whole or in part of fur which
had been shipped and received in commerce, as the terms “com-
merce,” “fur” and “fur products” are defined in the Fur Products
Labeling Act.

Par. 8. Certain of said fur products were misbranded in that
respondents, on labels attached thereto, set forth the name of an
animal other than the name of the animal that produced the fur,
in violation of Section 4(3) of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder.

Par. 4. Certain of said fur products were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not labeled
in accordance with the Rules and Regulations promulgated there-
under in the following respects:

a. Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under was mingled with non-required information, in violation of
Rule 29(a) of said Rules and Regulations.

b. Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under was set forth in handwriting on labels in violation of Rule
29(b) of said Rules and Regulations.

Par. 5. Certain of said fur products were falsely and deceptively
invoiced by respondents in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act, and in the
manner and form required by the Rules and Regulations promul-
gated thereunder.

Par. 6. Subsequent to the effective date of the Wool Products
Labeling Act of 1939, and more especially since January 1, 1959,
respondents have manufactured for introduction into commerce, in-
troduced into commerce, sold, transported, distributed, delivered for
shipment and offered for sale in commerce, as “commerce” is de-
fined in said Act, wool products as “wool products” are defined
therein. ’

Par. 7. Certain of said wool products were misbranded in viola-
tion of the Wool Products Labeling Act in that they were not
labeled in accordance with the Rules-and Regulations promulgated
thereunder in the following respects:

a. By failing to separately set forth on the required stamp, tag,
lIabel or other mark of identification the character and amount of
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the constituent fibers contained in the interlinings of the said wool
products, in violation of the aforesaid Rules and Regulations.

Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder, and the Wool Prod-
ucts Labeling Act of 1939, and the Rules and Regulations promul-
gated thereunder, and constitute unfair and deceptive acts and prac-
tices in commerce, within the intent and meaning of the Federal
Trade Commission Act.

Mr. Garlund S. Ferguson for the Commission.

Phillips, Nizer, Benjamin, Krim and Ballon, of New York, N.Y.,
by M. Jacob M. Usadi, for respondents.

InimiaL DecisioNn BY Wiiniam L. Pack, HearRiNG ExaMINER

The complaint in this matter charges the respondents with viola-
tion of the Fur Products Labeling Act and the Wool Products Label-
ing Act of 1939, and the Rules and Regulations promulgated under
those Acts, and the Federal Trade Commission Act. An agree-
ment has now been entered into by respondents and counsel sup-
porting the complaint which provides, among other things, that
respondents admit all of the jurisdictional allegations in the com-
plaint; that the record on which the initial decision and the decision
of the Commission shall be based shall consist solely of the complaint
and agreement ; that the inclusion of findings of fact and conclusions
of law in the decision disposing of this matter is waived, together
with any further procedural steps before the hearing examiner and
the Commission; that the order hereinafter set forth may be entered
In disposition of the proceeding, such order to have the same force
and effect as if entered after a full hearing, respondents specifically

raiving any and all rights to challenge or contest the validity of
such order; that the order may be altered, modified, or set aside in
the manner provided for other orders of the Commission; that the
complaint may be used in construing the terms of the order; and
that the agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
1s hereby accepted, the following jurisdictional findings made, and
the following order issued:
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1. Respondent Cari Colette, Inc., is a New York corporation with
its principal place of business located at 512 Tth Avenue, New
York, New York. Individual respondents Elliott Bass, Samuel
Bort and Stanley Melcer are officers of said corporation. They
formulate, direct and control the acts, practices, and policies of the
corporate respondent. Their address is the same as that of the
corporate respondent. :

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

1t is ordered, That respondents Cari Colette, Inc., a corporation,
and its officers, and Elliott Bass, Samuel Bort, and Stanley Melcer,
individually and as oflicers of said corporation, and respondents’
representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the introduction, or
manufacture for introduction into commerce, or the sale, advertis-
ing, offering for sale, transpertation or distribution of fur products,
in commerce, or in connection with manufacture for sale, sale, offer-
ing for sale. transportation ov distribution of fur products which
have been made in whoie or in part of fur which has been shipped
and received in commerce, as “commerce,” “fur” and “fur product”
arve defined in the Fur Products Labeling Act, do forthwith cease
and desist from:

A. Hisbranding fur produets hy setting forth on labels attached
to fur products:

1. The name or names of any animal or animals other than the
name or names of the animal or animals producing the fur or furs
contained in said fur product as set forth in the Fur Products
Name Guide and preseribed under the Rules and Regulations.

9. Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations thereunder mingled
with nonrecuired mformation.

3. Information required under Section 4(2) of the Ifur Products
Labeling Act and the Rules and Regulations promulgated there-
under in handwriting. '

B. Falsely or deceptively invoicing fur products by failing to
furnish purchasers of fur products an invoice showing all of the
information required to be disclosed by each of the sub-sections of
Section 5(b) (1) of the Fur Products Labeling Act.

It is further ordered, That respondents Cari Colette, Inc., a cor-
poration, and its eflicers, and Elliott Bass, Samuel Bort, and Stanley
Melcer, individually and as officers of said corporation, and re-
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spondents’ representatives, agents and employees, directly or through
any corporate or other device, in connection with the. introduction or
manufacture for introduction into commerce, or the offering for
sale, sale, transportation, or distribution in commerce, as “commerce”
is defined in the Federal Trade Commission Act and the Wool Prod-
ucts Labeling Act of 1989, of interlining or other “wool products”
as such products are defined in and subject to said Wool Products
Labeling Act, do forthwith cease and desist from misbranding such
products by failing to affix labels to such products showing each
element of the information required to be disclosed by Section
4(a) (2) of the Wool Products Labeling Act of 1939.

DECISION OF THE COJMMIISSION AND ORDER TO FILE REPORT OF COMPLIAXNCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 10th day
of November, 1960, become the decision of the Commission; and,
accordingly :

/¢ ds ordered, That rvespondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist.

Ix Tie MaTrER or
MAIN STREET FURNITURE, INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADIE COMMISSION ACYT

Doclet 7785, Complaini, Feb. 24, 1960—Dcecision, Nov. 16, 1960

Order requiring a retail furniture dealer in Kansas City. Mo, 1o cease adver-
tising fictitious retail prices mud savings snch as, typically, “wall to wull
carpeting, reg. ST.00 now cnly $2.50 per yvard #® Tooand CtroF E 8 piece

rubber sectinnal regnlar S210.05 white elephant sale price $80.50

Har retail prives but gold his arricles

FoE R ywhen he had, in fact, no reg
for whatever the traftic would hear.
. DeIVitt T Puckett for the Commission.
M. Wenneth E. Bigus, of Kansas Ciry, Mo., Tor respondents.

It Drasiox y Lorex H. Lavenoiy, Hearixe Exannsen

This proceeding involves violations of the Federal Trade Com-
mission Act 1n the lictitious pricing of furniture, home appliances,
and carpets offered for sale and sold by respondents in commerce.
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As hereinafter stated, the proceedings are dismissed as to respond-
ents Main Street Furniture, Inc., a corporation, and Donald Benne-
feld individually and as an officer of said corporation for lack of
proof. Therefore, where respondent is referred to herein, unless
otherwise stated, reference is made only to the respondent Charles D.
Edwards.

The complaint issued February 24, 1960, and in due course the
joint answer of all respondents was filed. Hearings were held
June 30, and July 1, 1960, at which time all parties rested. Pur-
suant to order, proposed findings of fact, conclusions of law and
orders were duly submitted by the parties on September 22, 1960.

The complaint charges, in substance, that respondents engaged
in using fictitious retail prices in connection with certain of their
merchandise in radio broadcasts having sufficient power to carry
across state Jines. Respondents denied these allegations in their
answer although a number of matters charged in the complaint
were admitted in the answer, and, in substance, there is very little
real dispute in the evidence as to the basic facts in the case. In this
initial decision it is found that the respondent Edwards has violated
the Federal Trade Commission Act as charged in the complaint,
and the proceeding is dismissed as to the other respondents.

Full and careful consideration has been given to the entire record
and to all proposed findings of facts, conclusions of law and the
orders presented by the respective counsel and insofar as they have
been adopted they are incorporated in this initial decision. Those
not specifically found or adopted, either verbatim or in substance
and effect, have been rejected. In determining the facts in this pro-
ceeding upon the whole record as required by law, the examiner has
given full, careful and impartial consideration to all the evidence
properly presented on the record, including stipulations, and other
fair and reasonable inferences arising from such matters. He has
carefully examined the pleadings and found as true those facts
alleged in the complaint which are admitted by the answer. From
these matters and his observation of the conduct and demeanor of
the witnesses at the hearing, and upon consideration of the whole
record, the examiner makes the following:

FINDINGS OF FFACT

The respondent Charles D. Edwards has been in the furniture busi-
ness for some ten years. From about October 1956 until Septem-
ber 18, 1959, he conducted a retail furniture business under the
trade name Main Street Furniture, located at 3230 Main Street,
Kansas City, Missouri. On the latter date he incorp~rated this
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business as Main Street Furniture, Inc., with himself as its presi-
dent. During the operations he also maintained several other furni-
ture stores in that city. At the time of the incorporation, said
respondent registered it under the laws of the State of Missouri as
such but was not required to list the name of the officers until the
corporation’s first annual statement should be filed, upon March 1,
1960. While respondent Donald Bennefeld was tentatively consid-
ered as a vice president, he actually never assumed that office and
had nothing to do with the advertising and other usiness policies of
the respondent Edwards or his said corporation. Under these cir-
cumstances, the complaint is dismissed as to respondent Bennefeld.
Since the corporation itself was not in existence at the time of the
advertising in question in evidence in this case, that is, during
February, 1959, the proceeding is also dismissed as to said corpora-
tion. On motions made on behalf of the said two respondents,
counsel supporting the complaint offered no resistance. And it
may vwell be noted that as to the corporation, the order hereinafter
issued covers respondent Charles D. Edwards, among other things,
“through any corporate or other device.” IHence it seems quite ap-
propriate as well as legally proper to dismiss as to said corporation.
The order, of course, will cover his operations through any of the
other furniture enterprises he may now or hereafter engage 1n,
whether corporate or otherwise.

The advertising practices complained of occurred during Febru-
ary, 1959, when respondent Edwards was solely responsible for the
preparation and broadeasting of the advertising claims and repre-
sentatione set out or referred to in the complaint. While he con-
tends that these spot announcements, which are in evidence as Ex-
hibits 1 to 4, inclusive, passed through several hands and that
errors might have occurred, it is basic that management cannot
escape liability in a Federal Trade Commission proceeding for ad-
vertising which is false, misleading and deceptive to the public.
While the evidence discloses he also advertised in the Kansas City
Star, and in view of the widespread character of his business
throughout many of the States of the United States, it is possible
some of this business was the result of other types of advertising
than through radio broadcasting. This is immaterial since the com-
plaint is premised entirely upon that specific type of advertising,
and there is no evidence of just how he advertised by other media.

Respondent Edwards also engaged as a sole trader from October,
1956 until the incorporation of his business on September 18, 1959,
as hercinabove found, and that business has been the advertising,
offering for sale, sale and distribution of furniture, home appliances,
and carpets at retail to the public in Kansas City, Missouri. The
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evidence in this case primarily concerns only his operations and ad-
vertising connected with the 3230 Main Street business, although
reference 1s made in the record to his having sold or transferred at
wholesale some.of his merchandise to one or more of his other
enterprises. In the course and conduct of his business the respondent
has caused, and now causes, his merchandise when sold, including
some of the articles advertised in the radio broadcasts hereinabove
referred to, to be shipped from his place of business in the State of
Migsourt to purchasers located not only in that State and the neigh-
boring States of Kansas and JTowa but also in more distant States
such as Florida, Oklahoma, and Colorado. Originally 70 percent. of
his business was in States other than Missouri but more recently
this has been reduced to only 30 percent in such interstate commerce.

From the examiner’s obzervation of respondent as a witness dur-
mg the two days of hearings, he appeared to be an exceedingly
active and energetic buginessman; also the revelations as to the
manner in which he kept records in hig business indicate either
weikness in tecounting procedures and otiier hnsiness records or an
operation intended to avoid implications charged in the complaint.
The manner in which the sales were made in his store by an alinost
continuous course of advertised sales and a finance company oflicial
standing by to finance the transaction then and there indicate the
rapidity with which sales were made when customers came in re-
sponse to the radio advertisements of such sales. That the respond-
ent has built a fairly large business and a substantial course of
trade in his said merchandise in commerce between and among
various states of the United States is evidenced by his testimony that
the annual dollar volume of sales grew from $125,000 in 1957 to
$250.000 1n 1958, $550,000 in 1959, and between $650,000 to 750,000
estimated for 1960, the witness having testified in June, 1960. This
great expansion of business, it maxy he inferred, is in large part
premised upon not only his capabilities and energies but also his
more or less continuous advertisement of sales thronghout the various
media he employs, including radio. Certainly the public interest is
mvolved where there is any reasonable inference. as in this case,
that such a large business iz developed in anyv way by what is found
herein to be fictitious pricing in advertising.

In the comrse and conduct of his ¢aid husiness rvespondent Ed-
wards, during Febmmary, 1058, advertized certain of his merchandise
over radio station IKCKNXN, located in Wansas City, Kansas, which
the evidence shows is a station having suflicient power to, and in
fact dees, carry its broadeasts across state lines and into the channels
of commerce. It is charged in the complaint that among and typical
of the statements made in said broadcasts are the following:
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Wall to wall carpeting, reg. $7.95. now only $2.50 per yard * * *

* * * 8 piece foam rubber sectional regular $219.95 white elephant sale
price §89.50 * * *

Divan and chairs regular £199.95 white elephant sale price $89.50 * * *

It is admitted in the answer and by the evidence of respondent
that these broadeasts (Commission’s Exhibits 1 to 4, inclusive)
were made and in fact respondent oflered, and there was received in
evidence a substantial number of other broadeasts made prior thereto
which, upon careful examination, appear not to involve the matters
complained of in this proceeding.

Most. of the record in this case involves the alleged differences
between respondent Edwards and the witness John L. Holland, an
investigator for the Commission, over what took place at a trans-
action between them on October 28, 1959. In substance, Jlolland
testified that various exhibits in evidence (Commission’s Exhibits
5A to E. inclusive and G to I, inclnsive and 5F) were submitted to
him by respondent Idwards as sales slips evidencing at least as
typical of the regular prices of the merchandise sold by Idwards
in the regular course of his business prior to the sale of Ifebruary,
1959, involved in the broadeasts hereinbefore referred to. It ap-
pears from the evidence of both that Edwards had to fill in the
prices on the sales slips as they had not been placed there in the
reoular course of the sales with respect to the particular items of
carpet, sectional sofag, divans and chairs referred to in the fore-
comg quoted statements in the said broadeasts. Edwards contends
that he had to recall these from memory and, upon close cross-
examination with reference to such matters, evinced an altogether
evasive attitude exemplified repeatedly in the record (see, for ex-
ample. the uncertain and ambiguous answers given on pages 32 {0
35, inclusive). From this evidence, as has already been indicated,
the examiner finds that the respondent had no regular prices but
that they were established from time to time to meet the exigencies
of a partienlar time to sell the merchandise when the customers
came in. It follows that it wounld. therefore, be false and mislead-
ing for him fo advertige regnlar prices. Certainly a merchant keep-
ing appropriate records could immediately refer to his price lists
and the like and tell the price of any given article which he adver-
ticed for sale at a reduced price. This is pointed up by said re-
spondent’s testimony (R. 126) where he says with reference to
whether he makes a practice of following a manufacturer’s sug-
gested retail price: “The manufacturer’s price means nothing. 1
throw the piece of paper awav.” No other inference can be drawn
than that respondent feels it unnecessary to keep adequate records
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and is unable to give his regular prices at any particular given time
or period because he does not have any regular prices.

This view of the examiner is confirmed by the fact that prior to
the giving of the testimony of respondent Edwards it had been
stipulated between his counsel and counsel supporting the com-
plaint that Commission’s Exhibits 6 to 12, inclusive, were ‘“photo-
stats of the original sales slips of the respondents covering the sale
of merchandise advertised in Commission’s Exhibits 1 to 4, inclu-
sive,” respondents’ counsel stating, “We stipualte to the reception
of these named exhibits in evidence for the purposes as stated
except for the fact that some of these prices in these sales tickets
were not filled in at the time of the sale but were filled in by Mr.
Edwards at the time of the investigation. Of course, this excep-
tion created no disagreement between investigator Holland and
respondent Edwards as they both testified that Edwards wrote in
such prices on such exhibits at the time Holland visited Edwards
on October 28, 1959.

Through the use of the aforesaid statements and representations.
respondent Edwards represented, directly or by implication, that
the higher stated prices were the usual and customary retail prices
charged by him for said merchandise in his recent regular course
of business and that he had reduced said prices from the stated
higher prices to the stated lower sale prices and that purchasers of
the merchandise so advertised realized a saving of the differences
between the said higher and lower prices.

The said statements and representations set forth and referred to
in the finding hereof and broadcast at respondent Edwards’ direc-
tion were false, misleading, and deceptive. The higher prices ap-
pearing in said respondent’s advertisements were fictiitious. Said
respondent had no regular or customary retail prices at which his
articles of merchandise were sold in the usual course of his business.
He sold said articles for whatever the trafiic would bear. The pur-
chasers of the articles so advertised as above described and referred
to did not realize a saving of the difference between the said higher
and lower prices. The evidence supporting these findings is that

respondent advertised “. . . 3 piece foam rubber sectional regular
$919.95 white elephant sale price $89.50 . . .” (Commission’s Ex-

hibit 2), while Commission’s Exhibits 5-A to 5-I show that said
merchandise was sold by respondents on 7-12-58 at $229.95; on
7-15-58 at $199.95; on 11-7-58 at $199.95; on 12-2-58 at $220.00;
on 12-6-58 at $175.00; on 12-23-58 at $290.00; on 2-23-59 at $249.95;
on 2-26-59 at $199.50.

Also, in Commission’s Exhibit 2 respondent Edwards advertised
“_ .. living room group, 7 pieces 2 piece sectional, corner table, step
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and coffee table & 2 lamps $199.50 value white elephant sale price
$69.50 . . .7 Commission’s Exhibits 6 and 7 show that said group
sold on 8-14-58 for $129.95 and on 8-9-58 for $119.95 (some items
substituted, making a total of $131.20).

In Commission’s Exhibit 2, respondent Edwards also advertised

“. . . divan and chairs regular $199.95 white elephant sale price
$89.50 . . .” Commission’s Exhibit 8 shows the sale of said mer-

chandise on 12-16-58 for $193.00.
As shown by Commission’s Exhibit 1 the respondent Edwards

advertised “. . . wall to wall carpeting, reg. $7.95, now only $2.50
per yard . . .” Commission’s Exhibits 9 to 12 show that said car-

peting sold on 2-16-59 at $5.65 per yd.; on 2-18-59 at $9.00 per yd.;
on 2-18-59 at $6.25 per vd.; and on 2-24-59 at $5.50 per yd.

While respondent, denies that he has any real competition, never-
theless, there can be no question but what such furniture and equip-
ment as respondent admittedly sells are competitive items and that
the furniture business is highly competitive. It must be found,
therefore, that in the course and conduct of his business the respond-
ent was, and is now, in direct and substantial competition with
corporations and with firms and individuals in the sale of furni-
ture, household appliances and carpets of the same general kind
and nature as that sold by respondents.

The use by the respondent Edwards of the foregoing false, mis-
leading and deceptive statements and representations has had, and
now has, the capacity and tendency to mislead and deceive members
of the purchasing public into the erroneous and mistaken belief
that said statements and representations were, and are, true and
into the purchase of substantial quantities of respondent’s merchan-
dise by reason of said erroneous and mistaken belief. As a conse-
quence thereof, substantial trade in commerce has been, and is being,
unfairly diverted to respondents from their competitors and sub-
stantial mmjury has thereby been, and is being, done to competition
in commerce.

CONCLUSIONS OF LAW

The evidence having sustained the material allegations of the
complaint, upon such evidence as hereinabove found the examiner
draws the following conclusions of law:

1. The Commission has jurisdiction of the subject-matter of this
proceeding and of the person of the respondents.

2. There is substantial and specific public interest in this pro-
ceeding.

3. The aforesaid acts and practices of respondents as alleged in
the complaint. and herein found, were, and are, all to the prejudice
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and injury of the public and of respondents’ competitors and con-
stituted, and now constitute, unfair and deceptive acts and prac-
tices and unfair methods of competition, in commerce, within the
intent and meaning of the Federal Trade Commission Act.

The following order is therefore entered:

It is ordered, That respondent, Charles D. Edwards, an individual,
his agents, representatives and employees, directly or through any
corporate or other device, in connection with the offering for sale
or sale of merchandise in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from :

1. Representing, directly or by implication :

(a) That any amount is the usunal and customary retail price of
respondent’s merchandise when such amount is in excess of the
price at which said merchandise is usually and customarily sold at
retail by respondent in the recent, regular course of his business;

(b) That any saving from respondents retail price is afforded to
the purchasers of respondent’s merchandise unless the price at which
it 1s offered constitutes a reduction from the price at which said
merchandise has been usually and customarily sold by regpondent
in the recent regular course of his business.

2. Using the words “regular” or “reg.” or any other word or
term of the same import, to describe or refer to prices of merchan-
dise unless respondent has sold said merchandise at such prices in
the recent regular course of business.

3. \I]krepm:nntmv In any manner the amount of s*n*m«rs avail-
able to purchasers of respondent’s merchandise, or the amounts by
which the prices of said merchandise are reduced from the prices
at which said merchandise is usually and customarily sold by re-
spondent. in the recent, regular conrse of his husiness.

1t is further ordered, That the complaint be, and the same heveby
1s, dismissed as to respondents Main Street Furniture, Inc., a cor-
poration, and Donald Bennefeld, individually and as an officer of
the said corporation.

DECTSION OF THIE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 16th day
of November 1960, become the decision of the Commission; and,
accordingly :

7t 7s ordered, That respondent, Charles D. Edwards, an individ-
nal, shall, within sixty (60) dn,_\s after service upon him of this

vder, file with the Commission a report in writing, setting forth in
detail the manner and form in which he has complied with the
order to cease and desist.
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BURLINGTON INDUSTRIES, INC.

CONSEXNT ORDER, ETC., IN REGARD T0 THE ALLEGED VIOLATION OF TIHE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7865. Complaint, Apr. 18. 1960—Dccision, Nov. 16, 1960

Consent order requiring important manufacturers of textile products to cease
violating the Wool Products Labeling Act by labeling as “1009% Alpaca”,
woolen fabrics manufactured by their Peerless Woolen Mills Division in
Rossville, Ga.. which contained substantially less than 1009% alpaca, and
by failing in other respects to comply with labeling requirements.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Burlington Industries, Inc., a corpo-
ration, hereinafter referred to as respondent, has violated the pro-
visions of said Acts and the Rules and Regulations promulgated
under said Wool Products Labeling Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges
in that respect as follows:

Paracrarm 1. Respondent Burlington Industries, Inc., is a cor-
poration organized, existing and doing business under and by vir-
tue of the laws of the State of Delaware, with its offices and prin-
cipal place of business in Greensboro, North Carolina.

Par. 2. Subsequent to the effective date of the Wool Products
Labeling Act of 1939 and more especially since January 1, 1958,
respondent, through its Peerless Woolen Mills Division, Rossville,
Georgia, has manufactured for introduction into commerce, intro-
duced info commerce, sold. transported, distributed. delivered for
shipment and offered for sale in commerce, as “commerce” is defined
m said Act, wool products as “wool products” are defined therein.

Par. 3. Certain of said wool products were misbranded by re-
spondent within the intent and meaning of Section 4(a) (1) of said
Wool Products Labeling Act and the Rules and Regulations pro-
muleated thereunder. in that they were falselv and deceptively
stamped. tagged or labeled with respect to the character and amount
of the constituent fibers contained therein. 7

Among such mishranded wool products were fabries tageed and
labeled as “1009% Alpaca”, whereas, in truth and in fact, said fab-
rics contain substantially less than 10066 alpaca.
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Par. 4. Said wool products consisting of fabrics were further
misbranded by respondent in that they were not stamped, tagged or
labeled as required under the provisions of Section 4(a)(2) of the
Wool Products Labeling Act, and in the manner and form pre-
scribed by the Rules and Regulations promulgated thereunder.

Par. 5. The respondent in the course and conduct of its business
was, and is, in competition in commerce with other corporations and .
with firms and individuals in the sale of wool products. including
fabrics of the same nature as those sold by respondent.

Par. 6. The aforesaid acts and practices of respondent were in
vielation of the Wool Products Labeling Act of 1939 and the Rules
and Regulations promulgated thereunder, and constituted unfair
and deceptive acts and practices and unfair methods of competition,
in commerce, within the intent and meaning of the Federal Trade
Commission Act.

Mr. Ames W. Williams for the Commission.

Corcoran, Y oungman and Rowe, by Mr. James H. Rowe, Jr., for
respondent.

Inrrian Decisiox By J. Eary Cox, Hearixe ExamiNen

The complaint charges respondent with violation of the Federal
Trade Commission Act and of the Wool Products Labeling Act of
1939 and the Rules and Regulations promulgated thereunder, by
misbranding certain of its wool products.

After the issuance of the complaint, respondent, its counsel, and
counsel supporting the complaint entered into an agreement con-
taining consent order to cease and desist, which was approved by
the Acting Director, Associate Director and Assistant Director of
the Commission’s Bureau of Litigation, and thereafter transmitted
to the Hearing Examiner for consideration.

The agreement states that respondent Burlington Industries, Inc.,
is a corporation organized, existing and doing business under and
by virtue of the laws of the State of Delaware, with its offices and
principal place of business in Greensboro, North Carolina.

The agreement provides, among other things, that respondent ad-
mits all the jurisdictional facts alleged i the complaint, and agrees
that the record may be taken as if findings of jurisdictional facts
had been duly made in accordance with such allegations; that the
record on which the initial decision and the decision of the Com-
mission shall be based shall consist solely of the complaint and this
agreement; that the agreement shall not become a part of the offi-
cial record unless and until it becomes a part of the decision of the
Commission; that the complaint may be used in construing the
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terms of the order agreed upon, which may be altered, modified or
set aside in the manner provided for other orders; that the agree-
ent is for settlement purposes only and does not constitute an ad-
mission by respondent that it has violated the law as alleged in the
complaint; and that the order set forth in the agreement and here-
inafter included in this decision shall have the same force and effect
as if entered after a full hearing.

Respondent waives any further procedural steps before the Hear-
ing Examiner and the Commission, the making of findings of fact
or conclusions of law, and all of the rights it may have to challenge
or contest the validity of the order to cease and desist entered in
accordance with the agreement.

The Hearing Examiner has determined that the aforesaid agree-
ment containing the consent order to cease and desist provides for
an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

1t is ordered, That the respondent Burlington Industries, Inc., a
corporation, and its officers, agents, representatives and employees,
directly or through any corporate or other device, in connection
with the introduction or manufacture for introduction into com-
merce, or the offering for sale, sale, transportation or distribution
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act and the Wool Porducts Labeling Act of 1989, of wool
products, as “wool products” are defined in and subject to the Wool
Products Labeling Act, do forthwith cease and desist from mis-
branding such products by :

1. Falsely or deceptively stamping, tagging, labeling, or other-
wise 1dentifying such products as to the character or amount of the
constituent fibers contained therein; and

2. Failing to aflix Jabels to such products showing each element
of information required to be disclosed by §4(a)(2) of the Wool
Products Labeling Act of 1939.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 16th day
of November, 1960, become the decision of the Commission; and,
accordingly :

1t is ordered, That respondent Burlington Industries, Inc., a cor-
poration, shall, within sixty (60) days after service upon it of this
order, file with the Commission a report in writing, setting forth
m detail the manner and form in which it has complied with the
order to cease and desist.
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Ix e MATTER OF
FOREIGN TEXTILE PRODUCTS, INCORPORATED, ET AL.

‘CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7920. Complaint, June 3, 1950—Decision, Nov. 16. 1960

Consent order requiring New York City distributors of woolen fabrics to cease
violating the Wool Products Labeling Act by labeling as “953%% wool, 5%
Nylon™, woolen fabrics which contained substantially more non-woolen
fibers than indicated by such tags, and by fajling to conform in other
respects to requirements of the Act.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Foreign Textile Products, Incorpo-
rated, a corporation. and Bela Gyenes, individually and as an offi-
cer of said corporation, hereinafter referred to as respondents, have
violated the provisions of said Acts and the Rules and Regulations
promulgated under the Wool Products Labeling Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby igsues its complaint stating
its charges In that respect as follows:

Paracrarn 1. Regpondent IForeign Textile Products, Incorporated,
1s a corporation organized, existing and doing husiness under and
by virtue of the laws of the State of New York. Individual re-
spondent. Bela Gyenes is president and treasurer of the corporate
respondent.  Said individual respondent formulates, divects and
controls the acts, practices and policies of said corporate respond-
ent. Respondents’ office and principal place of husiness is located
at 303 Fifth Avenue. New York., New York.

Par. 2. Bubsecuent to the cflective date of the Wool Prodnets
Labeling Act of 1939, and more especially since Jannary 1, 1959,
respondents have introduced into commerce. sold, transported, dis-
tributed, delivered for shipment and offered for sale in commerce,
as “eommerce” s defined in the Wool Products fabeling Act of
1939, wool products as “wool products’™ ave defined therein.

Pan. 5. Certain of said wool produets. namely woolen fabrics. were
misbranded by vespondents within the mtent and meaning of See-
tion 4(a) (1) of said Wool PProducts Labeling Acl and the Rules
and Regulations promulgated thereunder in that they were falselv




FOREIGN TEXTILE PRODUCTS, INC., ET AL. 1131
1130 . Decision

and deceptively labeled or tagged with respect to the character and
amount. of the constituent fibers contained therein.

Among such misbranded wool products were woolen fabrics im-
ported from Italy by respondents and labeled or tagged by them as
consisting of “95% wool, 5% Nylon,” whereas, in truth and in fact,
said woolen fabries in each instance contain substantially less wool
and substantially more non-woolen fibers than was indicated by the
foregoing labels or tags affixed thereto.

Par. 4. Certain of said wool products were further misbranded
by respondents in that they were not. stamped, tagged or labeled as
required under the provisions of Section 4(a)(2) of the Wool
Products Labeling Act of 1939, and in the manner and form pre-
scribed by the Rules and Regulations promulgated thereunder.

Par. 5. The respondents in the course and conduct of their busi-
ness as aforesaid were and are in substantial competition in com-
merce with other corporations. firms and individuals likewise en-
gaged in the importation and sale of said wool produects, inchiding
imported woolen fabrics.

Par. 6. The acts and practices of the respondents as set forth in
Paragraphs 8 and 4 above were, and are, in violation of the Wool
Products Labeling Act of 1939 and the Rules and Regulations pro-
mulgated thereunder, and constituted. and now constitute, unfair
and deceptive acts and practices and unfair methods of competition
in commerce, within the intent and meaning of the Federal Trade
Commission Act.

AUr. Harry E. Aiddleton, Ji.. supporting the complaint.

e, Samuel B. Chlban of New Tovk, N.Y., for respondents.

Ixtrian Decisiox sy Joux B, Perxpexter, Hearixe ExXadINer

On June 3. 1966, the Federal Trade Commission issued a com-
plaint chargine that the above-named rvespondents had violated the
provisions of the Federal Trade Commission Act and the Wool
Products Labeline Act of 1930 and the Rules and Regulations pro-
muleated under said Wool Products Labeling Act hy falsely and
decoptivelv stamping. labeling. ov tagging. ceriain woolen products.
Amone such mighranded wool produets were woolen fabrics imported
from Italv by respondenis.

Affer issuance and service of the complaint. the above-named re-
spondents, their attorney, and conngel supporting the complaint en-
fered info an agreement for a consent order. The agreement has
been approved by the Director. Associate Director and Acting As-
sistant Director of the Burean of Litigation. The agreement dis-
poses of the matters complained about.
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The pertinent provisions of said agreement are as follows: Re-
spondents admit all jurisdictional facts; the complaint may be used
in construing the terms of the order; the order shall have the same
force and effect as if entered after a full hearing and the said agree-
ment shall not become a part of the official record of the proceeding
unless and until it becomes a part of the decision of the Commis-
sion; the record herein shall consist solely of the complaint and
the agreement; respondents waive the requirement that the deci-
sion must contain a statement of findings of fact and conclusions of
law; respondents waive further procedural steps before the hearing
examiner and the Commission, and the order may be altered, modi-
fied, or set aside in the manner provided by statute for other orders;
respondents waive any right to challenge or contest the validity of
the order entered in accordance with the agreement and the signing
of said agreement is for settlement purposes only and does not con-
stitute an admission by respondents that they have violated the law
as alleged in the complaint.

The undersigned hearing examiner, having considered the agree-
ment and proposed order, hereby accepts such agreement, makes the
following jurisdictional findings, and issues the following order:

JURISDICTION AL FINDINGS

1. Respondent Foreign Textile Produects, Incorporated, is a cor-
poration organized, existing and doing business under and by vir-
tue of the laws of the State of New York, with its principal office
and place of business located at 303 Fifth Avenue, New York, New
York.

2. Respondent Bela Gyenes is an officer of the corporate respond-
ent. He formulates, directs and controls the acts and practices of
tl e corporate respondent. His address is the same as that of the
¢« rporate respondent.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents hereinabove named
and the proceeding is in the public interest.

ORDER

1t ¢s ordered, That the respondents Foreign Textile Products, In-
corporated, a corporation, and its oflicers, and Bela Gyenes, indi-
vidually and as an officer of said corporation and respondents’
representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the introduction into
commerce, or the offering for sale, sale, transportation and distri-
bution in commerce, as “commerce” is defined in the Federal Trade
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Commission Act and the Wool Products Labeling Act, of wool
products as “wool products” are defined in and subject to the Wool
Products Labeling Act, do forthwith cease and desist from mis-
branding such products by:

1. Falsely or deceptively stamping, tagging, labeling or identify-
ing such products as to the character or amount of the constituent
fibers contained therein.

2. Failing to affix labels to such products showing each element
of information required to be disclosed by Section 4(a)(2) of the
Wool Products Labeling Act of 1939.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

The Commission having considered the hearing examiner’s initial
decision, filed September 29, 1960, accepting an agreement contain-
ing a consent order theretofore executed by the respondents and
counsel in support of the complaint; and

It appearing that the initial decision contains a statement which
is not based upon the aforesaid agreement and is, to that extent, at
-ariance with such agreement; and the Commission being of the
opinion that this departure from the agreement should be corrected :

1% is ordered, That the initial decision be, and it hereby is, modi-
fied by striking from said decision the second sentence in the first
paragraph thereof.

1t is further ordered, That the initial decision, as so modified,
shall, on the 16th day of November, 1960, become the decision of
the Commission.

It is further ordered, That the respondents shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with the order contained in the
aforesaid initial decision, as modified.

Ix THE MATTER OF
GORDON-MASLING OPTICAL COMPANY, INC, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT
Docket 7955. Complaint, June 16, 1960—Decision, Nov. 16, 1960

Consent order requiring sellers of optical goods in Rochester, N.Y., to cease
advertising falsely that all persons could successfully wear their contact
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lenses and could wear them all day without discomfort; that their lenses
would correct all defects in vision; and that purchasers could discard
their eyeglasses.

COMPLAINT

Pursuant. to tlie provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Gordon-Masling
Optical Company, Inc., a corporation, trading under the name of
Optical Associates of Rochester. and Bernard Mashng and Stanley
Gordon, individually and as oflicers of said corporation, hereinafter
referred to as respondents, have violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in re-
spect. thereof would be in the public interest, hereby issues its com-
plaint, stating its charges i that respect as follows:

Paracrarn 1. Respondent. GGordon-Masiing Company, Inc., is a
corporation organized, existing and doing busivess under and by
virtue of the laws of the State of New York with its principal
oftice and place of business located at 353 East Main Street. Roches-
ter, New York. Said corporation trades under tize name of Optical
Associates of Rochester.

Inadividual respondents Bernard Masling and Stanlev Gordon are
officers of the corporate respondent. “Fhev formulate, dirvect and
control the acts and practices of the corporate respondent. includ-
ing the acte and practices herveinafter cet forth.  Their address s
the same ag that of the corporate respondent.

Panr. 2. Regpondents ave now, and for gome thne lazt pasi have
been, engaged in the sale of contact lenses to the purchasing public.
Contact: lenses are devices designed to correct errors and deficiencies
i the vision of the wearver and are devices, ag “device™ 15 defined
in the Federal Trade Commiszion Act.

Par. 5. In the course and conduet of their aforesaid Dbusiness
respondents have disseminated, and caused the dissemination of,
advertisements concerning their said devices by the United States
mails and by various means in comunerce. as Cconnnerce” s defined
in the Federal Trade Commission Acty meluding but not hmited to
advertisements 1 newspapers and Ly means of arculars and pam-
phlets, for the purpose of inducing and which ave likely 1o induce,
divectly or indireetly, the purchace ol said devices: and respond-
enfs have dissenminated, and caused the dissemination of, advertise-
ments concerning their said devices by various means, imeluding but
not imited to the aforesaid media, for the purpose of inducing and
which were and ave likely to induce, directly or indirectly, the
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purchase of their said devices in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act. 7

Par. 4. Among and typical of the statements contained in said
advertisements, disseminated and caused to be disseminated, as afore-

. . . o
said, are the following: v

I would recommend Contact Lenses to any person who is now wearing
glasses.

See for yourself how comfortable really invisible contact lenses are.
“ Wenr our contact lenses all day long * * #

Learn how easy it is for you to do as hundreds of other Rochesterians have
done # * * getting rid of their hateful, annoying glasses and getting the bene-
fits of more natural and comfortable vision.

Par. 5. By and through the statements in said advertisements dis-
seminated and caused to be disseminated, as aforesaid, respondents
represent and have represented, directly and by implication:

1. AN persons in need of visual correction can successfully wear
respondents’ contact lenses.

2. There 1s no discomfort in wearing their contact lenses.

Said contact lenses can be worn all day without discomfort.

. Their contuct lenses will correct all defects in vision.
Lyeglasses may be discarded upon the purchase of their con-
tact lenses.

Panr. 6. The advertisements containing the aforesaid statements
and representations are misleading in material respects and consti-
tute “false advertisements”, as the term is defined in the Federal
Trade Commission Act. In truth and in fact:

1. A significant number of persons in need of visual correction
cannot successtully wear respondents’ contact lenses.

2. Practically all persons will experience some discomfort when
first wearing respondents’ contact Jenses. In a significant number
of cases diccomfort will be prolonged and in gcome cazes will never

o oo

be overcome.

3. Many persons cannot wear respondents’ contact lenses all day
without. discomfort and no person can wear said lenses all day with-
out discomfort until he or she has become fully adjusted thercto.

4. Respondents’ contact lenses will not correct all defects in vision.

5. Eveglasses can not alwavs be discarded upon the purchase of
respondents” contact lenses.

Par. 7. The dissemination by the respondents, of the aforesaid
false advertisements constitutes unfair and deceptive acts and prac-
tices i commerce within the mtent and meaniug of the Federa!
Trade Commission Act.

. Fredevicl Mellanus supporting the complaint.

Cucelc Weleh & Doelim. of Rochester, XY, for respondents.
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The Federal Trade Commission issued its complaint against the
above-named respondents on June 16, 1960, charging them with the
use of unfair and deceptive acts and practices in commerce, In vio-
lation of the Federal Trade Commission Act, by falsely advertising
certain contact lenses manufactured and sold by them. After being
served with said complaint, respondents appeared by counsel and
entered into an agreement dated September 8, 1960, containing a
consent, order to cease and desist purporting to dispose of all of this
proceeding as to all parties. Said agreement, which has been signed
by respondents, by counsel for said respondents and by counsel sup-
porting the complaint, and approved by the Acting Director, Asso-
ciate Director and Assistant Director of the Commission’s Bureau
of Litigation, has been submitted to the above-named hearing ex-
aminer for his consideration, in accordance with Section 3.25 of the
Commission’s Rules of Practice for Adjudicative Proceedings.

Respondents, pursuant to the aforesaid agreement, have admitted
all the jurisdictional facts alleged in the complaint and agreed that
the record may be taken as if findings of jurisdictional facts had
been duly made in accordance with such allegations. Said agree-
ment, further provides that respondents waive any further proce-
dural steps before the hearing examiner and the Commission, the
making of findings of fact or conclusions of law and all of the
rights they may have to challenge or contest the validity of the
order to cease and desist entered in accordance with such agreement.
It has been agreed that the order to cease and desist issued in accord-
ance with said agreement shall have the same force and eflect as 1f
entered after a full hearing and that the complaint may be used in
construing the terms of said order. It has also been agreed that the
record herein shall consist solely of the complaint and said agree-
ment, and that said agreement is for settlement purposes only and
does not constitute an admission by respondents that they have vio-
lated the Jaw as alleged in the complaint.

This proceeding having now come on for final consideration on the
complaint and the aforesaid agreement containing consent order, and
it appearing that the order provided for in said agreement covers all
the allegations of the complaint and provides for an appropriate dis-
position of this proceeding as to all parties, said agreement is hereby
accepted and is ordered filed upon this decision’s becoming the deci-
sion of the Commission pursuant to Sections 3.21 and 3.25 of the
Commission’s Rules of Practice for Adjudicative Proceedings, and
the hearing examiner, accordingly, makes the following jurisdic-
tional findings and order:
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1. Respondent Gordon-Masling Company, Inc., 1s a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of New York with its principal office and place of busi-
ness located at 353 East Main Street, Rochester, New York. Said
corporation trades under the name of Optical Associates of Rochester.

Individual respondents Bernard Masling and Stanley Gordon are
officers of the corporate respondent. They formulate, direct and con-
trol the acts and practices of the corporate respondent. Their ad-
dress is the same as that of the corporate respondent.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents hereinabove named.
The complaint states a cause of action against said respondents un-
der the Federal Trade Commission Act, and this proceeding is in
the interest of the public.

ORDER

It is ordered, That respondents Gordon-Masling Optical Com-
pany, Inc., a corporation, and its officers, and Bernard Masling and
Stanley Gordon, individually and as officers of said corporation,
respondents’ representatives, agents and employees, directly or
through any corporate or other device, In connection with the
offering for sale, sale and distribution of contact lenses, do forth-
with cease and desist from, directly or indirectly:

A. Disseminating, or causing to be disseminated, any advertise-
ment by means of the United States mails or by any means in
commerce, as “‘commerce” is defined in the Federal Trade Commis-
sion Act, which advertisement represents, directly or by implica-
tion, that:

(1) All persons in need of visual correction can successfully
wear their contact Jenses.

(2) There is no discomfort in wearing their contact lenses.

(3) All persons can wear respondents’ lenses all day without
discomfort ; or that any person can wear respondents’ lenses all day
without discomfort except after that person has-become fully ad-
justed thereto.

(4) Their lenses will correct all defects in vision.

(5) Eyeglasses can always be discarded upon the purchase of

their Jenses.

B. Disseminating, or causing to be disseminated, any advertise-
ment, by any means, for the purpose of inducing, or which is likely
to induce, directly or indirectly, the purchase of said products in
cominerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, which advertisement contains any representation pro-
hibited in Paragraph A, above.

640968—63——T3
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 16th day
of November 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That the respondents herein shall within sixty (60)
days after service upon them of this order, file with the Commission
a veport in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist.

IN THE MATTER OF
SIEGMUND WERNER, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD 70 THIE ALLEGED VIOLATION OF THE
TEDERAL TRADE COMMISSION ACT

Docket 7961. Complaint, June 17, 1960—Decision, Nov. 17, 1960
Consent order requiring manufacturers in BRloomfield, N.J., to cease pre-
ticketing their sleeping bags with fictitious and excessive prices repre-
sented falsely thereby as the usual retail prices, and to cease misrepre-
senting the sizes of various of said bags by setting out on attached labels
Yeuat size”, “full size”. ete., dimensions almost invariably larger than the
actual cizes of the finished product.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Aect, the Federal
Trade Commission, having reason to believe that Siegmund Werner,
Inc., a corporation, and Siegmund Werner, Harry Douty and Hedy
Werner, individually and as officers of said corporation, hereinafter
referred to as respondents, have violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

Paracrarn 1. Respondent Siegmund Werner, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New York with its principal office and place
of business located at 225 Belleville Avenue, in the City of Bloom-
field, State of New Jersey. Said corporation operates branches in
Los Angeles, California and Chicago, Illinois.

Respondents Siegmund Werner, Harry Douty and Hedy Werner
are individuals and officers of said corporate respondent. They
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formulate, direct and control the acts and practices of the corporate
respondent, including the acts and practices hereinafter set forth.
Their address is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the manufacture, distribution, sale and advertising,
among other things, of sleeping bags.

Par. 3. In the course and conduct of their business respondents
now cause, and for some time last past have caused, their said prod-
ucts, when sold, to be shipped from their place of business in the
State of New Jersey and from branches in Los Angeles, California
and Chicago, Illinois to purchasers thereof located in various other
States of the United States and maintain, and at all times men-
tioned herein have maintained, a substantial course of trade in their
said products, in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. Respondents have engaged in the practice of using ficti-

tious prices in connection with their said products by attaching or
causing to be attached thereto, tags upon which certain amounts
are printed, thereby representing, directly or by implication, that
said amounts are the usual and customary retail prices of said
sleeping bags when, in truth and in fact, said stated amounts are
fictitious and in excess of the usual and regular retail prices of said
sleeping bags, in the trade areas where the representations are
made. :
Par. 5. By the aforesaid practice respondents place in the hands
of retallers and other purchasers of their products, the means and
instrumentalities by and through which they may mislead the
public as to the usual and customary retail prices of said sleeping
bags.

Par. 6. Respondents, in connection with the sale of their sleeping
bags, have engaged in misrepresenting the sizes of various of said
bags on tags sewn or attached thereto and in advertisements of said
bags. Respondents’ size descriptions are stated as “cut size,” “full
cut. size,” “full size” and “size.” The dimensions following such
descriptions are almost invariably larger than the actual size of the
bags in question. The terms “cut size,” “full cut size,” “full size”
and “size,” when used in the manner as stated above, are confusing
and tend to indicate that sizes following such descriptions are the
actual sizes of the finished product. In truth and in fact, this is
almost never the case, as the actual sizes of the finished product are
substantially smaller than the sizes set out on the labels and as
advertised.

Par. 7. In the course and conduct of their business at all times
mentioned herein, respondents have been engaged in substantial



1140 FEDERAL TRADE COMMISSION DECISIONS
Decision 57 F.T.C.

competition in commerce, with corporations, firms and individuals
1n the sale of sleeping bags.

Par. 8. The use by the respondents of the aforesaid false, mislead-
ing and deceptive statements, representations and practices, has had
and now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations, were, and are, true and into the
purchase of substantial quantities of respondents’ products by reason
of sald erroneous and mistaken belief. As a consequence thereof,
substantial trade in commerce has been, and is being, unfairly di-
verted to respondents from their competitors and substantial injury
has thereby been, and is being, done to competition in commerce.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair and deceptive acts and practices and unfair methods of com-
petition, in commerce, within the intent and meaning of the Federal
Trade Commission Act.

Mr. Charles W. 0’Connell for the Commission.

Mr. Irving Mandelbaum, of Newark, N.J., for respondents.

Intt1aL Drcision By Apner E. Lrrscons, HeariNG ExaMINER

The complaint herein was issued on June 17, 1960, charging
Respondents with violation of the Federal Trade Commission Act,
by using fictitious prices in connection with the sleeping bags
which they manufacture, distribute, sell and advertise, and by mis-
representing the sizes of various of said bags.

Thereatter, on September 19, 1960, Respondents, their counsel,
and counsel supporting the complaint herein entered into an Agree-
ment Containing Consent Order To Cease And Desist, which was
approved by the Acting Director, Associate Director and Assistant
Director of the Commission’s Bureau of Litigation, and thereafter,
on September 29, 1960, submitted to the Hearing Examiner for
consideration.

The agreement identifies Respondent Siegmund Werner, Inc., as
a New York corporation, with its oflice and principal place of busi-
ness located at 225 Belleville Avenue, Bloomfield, New Jersey, and
individual Respondents Siegmund Werner, Harry Douty and Hedy
Werner as oflicers of the corporate Respondent, stating further that
Respondents Siegmund Werner and Harry Douty formulate, direct
and control the acts and practices of the corporate Respondent, their
address being the same as that of the corporate Respondent.

The agreement. contains a recommendation that the complaint be
dismissed as to Respondent Hedy Werner in her individual capacity
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for the reasons set forth in the affidavit which is attached to the
agreement and made a part thereof.

Respondents admit all the jurisdictional facts alleged in the com-
plaint, and agree that the record may be taken as if findings of juris-
dictional facts had been duly made in accordance with such allega-
tions.

Respondents waive any further procedure before the Hearing
Examiner and the Commission; the making of findings of fact and
conclusions of law; and all of the rights they may have to challenge
or contest the validity of the order to cease and desist entered in
accordance with the agreement. All parties agree that the record on
which the initial decision and the decision of the Commission shall
be based shall consist solely of the complaint and the agreement; that
the order to cease and desist, as contained in the agreement, when it
shall have become a part of the decision of the Commission, shall
have the same force and effect as if entered after a full hearing, and
may be altered, modified or set aside in the manner provided for
other orders: that the complaint herein may be used in construing
the terms of said order; and that the agreement is for settlement pur-
poses only. and does not constitute an admission by Respondents
that they have violated the law as alleged in the complaint.

After consideration of the allegations of the complaint and the
provisions of the agreement and the proposed order, the Hearing
Examiner is of the opinion that such order constitutes a satisfactory
disposition of this proceeding. Accordingly, in consonance with the
terms of the aforesaid agreement, the Hearing Ixaminer accepts
the Agreement Containing Consent Order To Cease And Desist,
finds that the Commission has jurisdiction over the Respondents
and over their acts and practices as alleged in the complaint; and
finds that this proceeding is in the public interest. Therefore,

1t is ordered. That Respondent Siegmund Werner, Inc., a corpora-
tion, and its officers, and Respondents Siegmund Werner and Harry
Douty, individually and as officers of said corporation, and Respond-
ent Hedy Werner, as an officer of said corporation, and Respondents’
representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the offering for sale, sale
or distribution of sleeping bags or other merchandise in commerce,
as “commerce” Is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Advertising, labeling or otherwise representing the “cut size”
or dimensions of materials used in their construction, unless such
representation is accompanied by a description of the finished or
actual size, with the latter description being given at least equal
prominence ;
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2. Misrepresenting the size of such products on tags or advertis-
Ing or in any other manner;

3. Representing, by preticketing or in any other manner, that a
certain amount is the retail price of merchandise when said amount
is in excess of the price at which said merchandise is customarily
and usually sold at retail in the trade area where the representation
1s made;

4. Furnishing any means or instrumentality to others by and
through which they may mislead the public as to any of the mat-
ters referred to in Paragraphs 1, 2 and 8.

It is further ordered, That the complaint herein be, and the same
hereby is, dismissed as to Respondent Hedy Werner in her individual
capacity.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 17th day
of November, 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That respondents Siegmund Werner, Inc., a cor-
poration; Siegmund Werner and Harry Douty, individually and as
officers of said corporation; and Hedy Werner, as an officer of said
corporation, shall, within sixty (60) days after service upon them
of this order, file with the Commission a report in writing, setting
forth in detail the manner and form in which they have complied
with the order to cease and desist.

Ix Tee MATTER OF
CONCORD DISTRIBUTING COMPANY ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION ACT

Docket 8§022. Complaint, June 27, 1960—Deccision, Nov. 17, 1960
Consent order requiring a distributor in Cleveland, Ohio, to cease giving con-
cealed payola to disc jockers of radio and television musical programs to
induce frequent playing of their phonograph records in order to increase
sales.
. COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in 1t by said Act, the
Federal Trade Commission, having reason to believe that Concord
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Distributing Company, a corporation, and Arthur Freeman and
Ben Herman, individually and as officers of said corporation, here-
inafter referred to as respondents, have violated the provisions of
said Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracrarr 1. Respondent Concord Distributing Company is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Ohio, with its principal office and
place of business located at 620 Frankfort Avenue, in the City of
Cleveland, State of Ohio.

Respondents Arthur Freeman and Ben Herman are officers of the
corporate respondent. They formulate, direct and control the acts
and practices of the corporate respondent, including the acts and
practices hereinafter set forth. Their address is the same as that
of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the distribution, oflering for sale, and sale, of
phonograph records to various retail outlets and jukebox operators.

Par. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said rec-
ords, when sold, to be shipped from Ohio to Michigan to purchasers
thereof and maintain, and at all times mentioned herein have main-
tained, a course of trade in said phonograph records in commerce
as “commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in competition, in
commerce, with corporations, firms and individuals in the sale of
phonograph records.

Par. 5. After World War IT when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribution and sale of phonograph records
emerged as an 1mportant factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained that
popular disk jockeys could, by “exposure” or the playing of a rec-
ord day after day, sometimes as high as 6 to 10 times a day, sub-
stantially increase the sales of those records so “exposed.” Some
record manufacturers and distributors obtained and insured the “ex-
posure’ of certain records in which they were financially interested
by disbursing “payola” to individuals authorized to select and “ex-
pose” records for both radio and TV programs.

“Payola,” among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
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and TV stations to induce, stimulate or motivate the disk jockey to
select, broadcast, “expose” and promote certain records in which
the payer has a financial interest.

Disk jockeys, in consideration of their receiving the payments here-
tofore described, either directly or by implication, represent to their
listening public that the records “exposed” on their broadcasts have’
been selected on their personal evaluation of each record’s merits
or its general popularity with the public, whereas, in truth and in
fact, one of the principal reasons or motivations guaranteeing the
record’s “exposure” is the “payola” payoff.

Par. 6. In the course and conduct of their business, in commerce,
during the last several years, the respondents have engaged in un-
fair and deceptive acts and practices and unfair methods of compe-
tion in the following respects: _

The respondents alone or with certain unnamed record distributors
negotiated for and disbursed “payola” to disk jockeys broadcasting
musical programs over radio or television stations broadcasting
across state lines, or to other personnel who influence the selection
of the records “exposed” by the disk jockeys on such programs.

Deception is inherent in “payola” inasmuch as it involves the
payment of a consideration on the express or implied understanding
that the disk jockey will conceal, withhold or camouflage such fact
from the listening public.

The respondents by participating individually or in a joint effort
with certain collaborating record distributors have aided and abetted
the deception of the public by various disk jockeys by controlling or
unduly influencing the “exposure” of records by disk jockeys with
the payment of money or other consideration to them, or to other
personnel which select or participate in the selection of the records
used on such broadecasts.

Thus, “payola” is used by the respondents to mislead the public
into believing that the records “exposed” were the independent and
unbiased selection of the disk jockeys based either on each record’s
merit. or public popularity. This deception of the public has the
capacity and tendency to cause the public to purchase the “ex-
posed”™ records which they might otherwise not have purchased and
also to enhance the popularity of the “exposed” records in various
popularity polls, which in turn has the capacity and tendency to
substantially increase the sales of the “exposed” records.

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hinder,
restrain and suppress competition in the manufacture, sale or dis-
tribution of phonograph records, and to divert trade unfairly to
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the respondents from their competitors and injury has thereby been
done and may continue to be done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as alleged
herein, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constitute unfair and deceptive
acts and practices and unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission
Act.

Mr. Harold A. Kennedy and Mr. Arthur Wolter, Jr., for the
Commission.

Respondents, for themselves.

Ix1t1aL Drcision By J. Earn Cox, HEariNG EXAMINER

The complaint charges respondents, who are engaged in the dis-
tribution, offering for sale, and sale of phonograph records to vari-
ous retail outlets and jukebox operators, with violation of the
Federal Trade Commission Act, in that respondents, alone or with
certain unnamed record distributors, have negotiated for and dis-
bursed “payola,” i.e., the payment of money or other valuable con-
sideration to disk jockeys of musical programs on radio and tele-
vision stations, to induce, stimulate or motivate the disk jockeys to
select, broadcast, “expose” and promote certain records, in which
respondents are financially interested, on the express or implied
understanding that the disk jockeys will conceal, withhold or camou-
flage the fact of such payment from the listening public.

After the issuance of the complaint, respondents and counsel sup-
porting the complaint entered into an agreement containing consent
order to cease and desist, which was approved by the Acting Direc-
tor, Associate Director and Assistant Director of the Commission’s
Burean of Litigation, and thereafter transmitted to the Hearing
Examiner for consideration.

The agreement states that respondent Concord Distributing Com-
pany is a corporation organized, existing and doing business under
and by virtue of the Jaws of the State of Ohio, with its principal
office and place of business located at 620 Frankfort Avenue, Cleve-
land, Ohio, and that respondents Arthur Freeman and Ben Herman
are officers of the corporate respondent and formulate, direct and
control the acts and practices of the corporate respondent, their
address being the same as that of the corporate respondent.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and agree
that the record may be taken as if findings of jurisdictional facts had
been duly made in accordance with such allegations; that the record
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on which the initial decision and the decision of the Commission shall
be based shall consist solely of the complaint and this agreement;
that the agreement shall not become a part of the official record
unless and until it becomes a part of the decision of the Commission ;
that the complaint may be used in construing the terms of the order
agreed upon, which may be altered, modified or set aside in the
manner provided for other orders; that the agreement is for settle-
ment purposes only and does not constitute an admission by re-
spondents that they have violated the law as alleged in the com-
plaint; and that the order set forth in the agreement and herein-
after included in this decision shall have the same force and effect
as 1f entered after a full hearing.

Respondents waive any further procedural steps before the Hear-
ing Examiner and the Commission, the making of findings of fact or
conclusions of law, and all of the rights they may have to challenge
or contest the validity of the order to cease and desist entered in
accordance with the agreement.

The Hearing Examiner has determined that the aforesaid agree-
ment containing the consent order to cease and desist provides for
an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

1t is ordered, That respondents Concord Distributing Company,
a corporation, and its officers, and Arthur Freeman and Ben Herman,
individually, and as officers of said corporation, and respondents’
agents, representatives and employees, directly or through any cor-
porate or other device, in connection with phonograph records which
have been distributed in commerce, or which are used by radio or
television stations in broadcasting programs in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from :

(1) Giving or offering to give, without requiring public disclosure,
any sum of money or other material consideration, to any person,
directly or indirectly, to induce that person to select, or participate
in the selection of, and the broadcasting of, any such records in
which respondents, or any of them, have a financial interest of any
nature;

(2) Giving or offering to give, without requiring public disclosure,
any sum of money or other material consideration, to any person,
directly or indirectly, as an inducement to influence any employee
of a radio or television broadcasting station, or any other person, in
any manner, to select, or participate in the selection of, and the
broadcasting of, any such records in which respondents, or any of
them, have a financial interest of any nature.
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There shall be “public disclosure” within the meaning of this
order, by any employee of a radio or television broadcasting station,
or any other person, who selects or participates in the selection and
broadcasting of a record when he shall disclose, or cause to have
disclosed, to the listening public at the time the record is played,
that his selection and broadcasting of such record are in considera-
tion for compensation of some nature, directly or indirectly received
by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 17th day
of November, 1960, become the decision of the Commission; and,
accordingly :

1t is ordered, That respondents Concord Distributing Company,
a corporation, and Arthur Freeman and Ben Herman, individually,
and as officers of said corporation, shall, within sixty (60) days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

In Tr MATTER OF
PRESTIGE RECORDS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OT TIE
FEDERAL TRADE COMMISSION ACT

Docket 8035. Complaint, July 11, 1960—Decision, Nov. 17, 1960
Consent order requiring manufacturers in Bergenfield, N.J., to cease giving
concealed payola to dise jockeys of radio and television musical programs
to induce frequent playing of their phonograph records in order to increase
sales.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Prestige Records,
Inc., a corporation, and Robert Weinstock, Selig Weinstock and Joan
Weinstock, individually and as officers of said corporation, herein-
after referred to as respondents, have violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:
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Paracrarpu 1. Respondent Prestige Records, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its principal office and place
of business located at 208 South Washington Avenue, in the City
of Bergenfield, State of New Jersey.

Respondents Robert Weinstock, Selig Weinstock and Joan Wein-
stock are officers of the corporate respondent. They formulate, di-
rect and control the acts and practices of the corporate respondent,
including the acts and practices hereinafter set forth. Their address
is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the manufacture and distribution, offering for sale,
and sale, of phonograph records to distributors.

Par. 8. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said
records, when sold, to be shipped from one State of the United
States to purchasers thereof located in various other States of the
United States, and maintain, and at all times mentioned herein have
maintained, a course of trade in said phonograph records in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act.

Par. 4. In the course and conduct of their business, and at all times
mentioned herein, respondents have been in competition, in commerce,
with corporations, firms and individuals in the sale of phonograph
records.

Par. 5. After World War IT when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribution and sale of phonograph records
emerged as an important factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained that
popular disk jockeys could, by “exposure” or the playing of a record
day after day, sometimes as high as 6 to 10 times a day, substan-
tially increase the sales of those records so “exposed.” Some record
manufacturers and distributors obtained and insured the “exposure”
of certain records in which they were financially interested by dis-
bursing “payola” to individuals authorized to select and “expose”
records for both radio and TV programs.

“Payola,” among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
and TV stations to induce, stimulate or motivate the disk jockey to
select, broadcast, “expose” and promote certain records in which the
player has a financial interest.
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Disk jockeys, in consideration of their receiving the payments here-
tofore described, either directly or by implication, represent to their
listening public that the records “exposed” on their broadcasts have
been selected on their personal evaluation of each record’s merits or
its general popularity with the public, whereas, in truth and in fact,
one of the principal reasons or motivations guaranteeing the record’s
“exposure” is the “payola” payoff.

Par. 6. In the course and conduct of their business, in commerce,
during the last several years, the respondents have engaged in unfair
and deceptive acts and practices and unfair methods of competition
in the following respects:

The respondents alone or with certain unnamed record distributors
negotiated for and disbursed “payola” to disk jockeys broadcasting
musical programs over radio or television stations broadecasting across
state lines, or to other personnel who influence the selection of the
records “exposed” by the disk jockeys on such programs.

Deception is inherent in “payola” inasmuch as it involves the pay-
ment of a consideration on the express or implied understanding
that the disk jockey will conceal, withhold or camouflage such fact
from the listening public.

The respondents by participating individually or in a joint effort
with certain collaborating record distributors have aided and abetted
the deception of the public by various disk jockeys by controlling
or unduly influencing the “exposure” of records by disk jockeys
with the payment of money or other consideration to them, or to
other personnel which select or partlmpate in the selection of the
records used on such broadcasts.

Thus, “payola” is used by the respondents to mislead the public
into believing that the records “exposed” were the independent and
unbiased selection of the disk jockeyvs based either on each record’s
merit or public popularity. This deception of the public has the
capacity and tendency to cause the public to purchase the “ex-
posed” records which they might otherwise not have purchased and
also to enhance the popularity of the “exposed” records in various
popularity polls, which in turn has the capacity and tendency to
substantially increase the sales of the “exposed” records.

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hinder,
restrain and suppress competition in the manufacture, sale or dis-
tribution of phonograph records, and to divert trade unfairly to the
respondents from their competitors and injury has thereby been
done and may continue to be done to competition in commerce.
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Par. 8. The aforesaid acts and practices of respondents, as alleged
herein, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constitute unfair and deceptive
acts and practices and unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission
Act.

Mr. Arthur Wolter, Jr., for the Commission.

Mr. Morris B. Raucher, of New York, N.Y., for respondents.

Inrtrian Decision BY J. Earu Cox, HeariNg ExXAMINER

The complaint charges respondents, who are engaged In the manu-
facture and distribution, offering for sale, and sale of phonograph
records to distributors, with violation of the Federal Trade Com-
mission Act, in that respondents, alone or with certain unnamed
record distributors, have negotiated for and disbursed “payola®; ie.,
the payment of money or other valuable consideration to disk jock-
eys of musical programs on radio and television stations, to induce,
stimulate or motivate the disk jockeys to select, broadecast, “expose”
and promote certain records, in which respondents are financially
interested, on the express or implied understanding that the disk
jockeys will conceal, withhold or camouflage the fact of such pay-
ment from the listening public.

After the issuance of the complaint, respondents, their counsel,
and counsel supporting the complaint entered into an agreement
containing consent order to cease and desist, which was approved by
the Acting Director, Associate Director and Assistant Director of
the Commission’s Bureau of Litigation, and thereafter transmitted
to the Hearing Examiner for consideration.

The agreement states that respondent Prestige Records, Inc. 1s a
corporation organized, existing and doing business under and by vir-
tue of the laws of the State of New York, with its principal oflice
and place of business located at 203 South Washington Avenue,
Bergenfield, New Jersey, and that respondents Robert Weinstock,
Selig Weinstock and Joan Weinstock are officers of the corporate
respondent and formulate, direct and control the acts and practices
of the corporate respondent, their address being the same as that of
the corporate respondent.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and agree
that the record may be taken as if findings of jurisdictional facts
had been duly made in accordance with such allegations; that the
record on which the initial decision and the decision of the Com-
mission shall be based shall consist solely of the complaint and this
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agreement; that the agreement shall not become a part of the official
record unless and until it becomes a part of the decision of the
Commission; that the complaint may be used in construing the
terms of the order agreed upon, which may be altered, modified or
set aside in the manner provided for other orders; that the agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that they have violated the law alleged
in the complaint; and that the order set forth in the agreement and
hereinafter included in this decision shall have the same force and
effect as if entered after a full hearing.

Respondents waive any further procedural steps before the Hear-
ing Examiner and the Commission, the making of findings of fact
or conclusions of law, and all of the rights they may have to chal-
lenge or contest the validity of the order to cease and desist entered
in accordance with the agreement.

The Hearing Examiner has determined that the aforesaid agree-
ment containing the consent order to cease and desist provides for
an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

[t is ordered, That respondents Prestige Records, Inc., a corpo-
ration, and its officers, and Robert Weinstock, Selig Weinstock and
Joan Weinstock, individually and as oflicers of said corporation,
and respondents’ agents, representatives and employees, directly or
through any corporate or other device, in connection with phono-
graph records which have been distributed in commerce, or which
are used by radio or television stations in broadcasting programs in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from:

1. Giving or offering to give, without requiring public disclosure,
any sum of money or other material consideration to any person,
directly or indirectly, to induce that person to select, or participate
in the selection of, and the broadcasting of, any such records in
which respondents, or any of them, have a financial interest of any
nature;

2. Giving or offering to give, without requiring public disclo-
sure, any sum of money. or other material consideration, to any
person, directly or indirectly, as an inducement to influence any
employee of a radio or television broadcasting station, or any other
person, in any manner, to select, or participate in the selection of,
and the broadeasting of, any such records in which respondents, or
any of them, have a financial interest of any nature.

There shall be “public disclosure” within the meaning of this or-
der, by any employee of a radio or television broadcasting station,
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or any other person, who selects or participates in the selection and
broadcasting of a record when he shall disclose, or cause to have
disclosed, to the listening public at the time the record is played,
that his selection and broadcasting of such record are in considera-
tion for compensation of some nature, directly or indirectly received
by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 17th day
of November 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That respondents Prestige Records, Inc., a corpora-
tion, and Robert Weinstock, Selig Weinstock and Joan Weinstock,
individually and as oflicers of said corporation, shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist.

Ix TaE MATTER OF
McGRAW-HILL PUBLISHING COMPANY, INC,, ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6971. Complaint, Dec. 5, 1957—Decision, Nov. 18, 1960

Order dismissing, for failure of proof, complaint charging New York City
publishers of magazines and periodicals with using deceptive promotional
material to sell advertising space in two of their magazines, including
representations that a readership survey showing favorable results with
respect to “The American Automobile” had been conducted by New York
University, and that a survey chart indicating current reader interest as
between their “Electrical Merchandising” magazine and a competitor’s
magazines was based on a survey more than three years old.

Mr. Charles S. Coz supporting the complaint.
Mr. Orison S. Marden and Mr. Haliburton Fales of White & Case,
of New York, N.Y., for respondents.

IntrIan Decistox By Joux B. Pornpexter, HEARING EXAMINER
PRELIMINARY STATEMENT

The complaint charges that each respondent named in the cap-
tion hLereof violated the provisions of Section 5 of the Federal Trade
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Commission Act. Each respondent through its counsel, denied the
violation alleged against it and filed a motion to dismiss the com-
plaint on the ground that the matters complained about were two
isolated transactions, had been discontinued prior to issuance of the
complaint and will not be resumed in the future. In support of its
motion to dismiss, the respondent McGraw-Hill Publishing Com-
pany, Inc., stated that the violation charged against it had been
discontinued in November, 1955, more than two years before issu-
ance of the complaint. The other respondent, McGraw-Hill Inter-
national Corporation, in its motion to dismiss, stated that the vio-
lation charged against it had been discontinued in August, 1956,
more than one year prior to issuance of the complaint, and would
not be resumed. (The complaint was issued on December 5, 1957).
The motion to dismiss was accompanied by the affidavits of respon-
sible officers of the corporate respondents.

Counsel supporting the complaint filed a reply opposing the mo-
tion to dismiss and denied that either respondent had discontinued
the practices complained about. Oral argument was heard before
the Hearing Examiner in support of and in opposition to the mo-
tion to dismiss. At the oral argument, counsel supporting the com-
plaint re-aflirmed his denial that neither respondent had discontinued
such practices, as stated in the aflidavits, and asserted that, at the
very time of the oral argument, respondents were continuing to en-
gage In unlawful practices similar to those complained about. Upon
the basis of the assertions made by counsel supporting the com-
plaint that-the unlawful practices alleged in the complaint had not.
been discontinued by respondents, the Hearing-Examiner denied
respondents’ motion to dismiss the complaint and ordered that the
hearing proceed on the allegations contained in the complaint and
on the matters set forth in the motion to dismiss. Hearings have
been held and completed. At the conclusion of the Commission’s
case-in-chief, counsel for each respondent elected to rest its case on
the record as developed by witnesses who were called to testify by
counsel supporting the complaint, including some of respondents’
officers and emplovees. Proposed findings of fact, conclusions. of
law, and order have been submitted by respective counsel and oral
argument had thereon before the Hearing Xxaminer. These have
been considered. All findings of fact and conclusions of law not,
specifically found or concluded herein are rejected. In appraising
and evaluating the credibility and the weight to be given to the
testimony of the various witnesses who testified, the Hearing Exam-
iner has taken into consideration his observation of said witnesses
and their demeanor while testifying on the witness stand. Upon
the basis of the entire record, the Hearing Examiner makes the

640968—63—74
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following findings of fact and conclusions of law, and issues the
following order:
FINDINGS OF FACT

1. The respondents McGraw-Hill Publishing Company, Inc., here-
inafter called “MHPCo,” and McGraw-Hill International Corpora-
tion, hereinafter called “MHICorp™ are corporations organized and
doing business under the laws of the State of New York. The prin-
cipal place of business of each corporation is at 330 West 42nd
Street, New York 36, New York. ‘

2. The respondent MHPCo. is in the publishing business, pub-
lishing directly or through its subsidiaries approximately thirty
domestic magazines. These magazines are circulated and distrib-
uted on a paid subscription basis to subscribers and other persons
located in various states of the United States and the District of
Columbia. One of these publications is “Electrical Merchandising”
which thé respondent MHPCo. has been publishing for more than
fifty years. The respondent MHPCo. has at all relevant times been
in substantial competition in commerce with other corporations,
firms and individuals engaged in the publication, promotion and
sale of magazines and periodicals.

5. The respondent MHICorp. is also in the publishing business,
publishing five magazines for distribution outside the United States
and is in substantial competition in commerce with other corpora-
tiong, firms and individuals engaged in the publication, promotion
and sale of magazines and periodicals. One of the magazines pub-
lished by MHICorp. is “The American Automobile,” a monthly
magazine, which began publication more than thirty years ago.
This magazine is devoted to the promotion and advertising of Amer-
ican automobiles, parts and accessories for export and is sold on a
subseription basis to approximately 88,000 subscribers located in
various parts of the world, exclusive of the United States. The only
exception being 15 or 20 copies sold to foreign buying conunissions
located in the United States interested in purchasing the products
advertised in the magazine.

4. In the course and conduct of the business of each respondent,
said rvespondents employ salesmen who call on customers and pro-
spective customers for the purpose of selling advertising in re-
spondents’ magazines. In connection with their sales presentations,
these sulesmen sometimes use readership surveys which compare the
cireulation and usefulness of respondents’ magazines with those of
competitors. It is the use by respondenis of certain printed pro-
motional material describing two of these surveys which form the
basis of the complaint in this proceeding. Findings of Fact with
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respect to each of the two charges complained about will be made
and discussed separately and in the order in which they are alleged
in the complaint.

5. The first charge, set out in P‘Lraomph Five of the comphmt
is that the respondent MHICorp., in soliciting advertising space in
its magazine “The American Automobile,” represented that a reader-
ship survey showing favorable results for said magazine had been
conducted by New York University when in truth and in fact said
survey was not conducted by New York University but was con-
ducted by respondent MHICorp. in collaboration with a New York
University professor acting in his individual capacity and not as a
representative of New York University. From this it is seen that
the thrust of the complaint is not directed toward the survey itself.
The charge is that MHICorp. represented that the survey had been
conducted by New York University whereas, in fact, it was con-
ducted by respondent MHICorp. in collaboration with a New York
University professor acting in his individual capacity and not as a
representative of New York University. The respondent M ICorp.
admits that, in conducting the survey, the professor was acting in
his individual capacity and not as a representative of New York
University. 1t follows, therefore, that the questions to be resolved
in connection with this charge are: (1) Did the respondent MII
Corp. represent that the survey had been conduected by New York
University?, and (2) Was the survey conducted by respondent
MHICorp. in collaboration with Professor Krieghbaum?

6. The idea for the survey was conceived by Mr. Russell IF. An-
derson, pub]ished of “The American Automobile,” as an aid to its
eleven salesmen in selling advertising space in the magazine. My,
Anderson was personally acquainted with Hillier Krieghbaum,
Associate Professor of Journalism at New York University and
aware of his reputation in advertisimg circles as an authority on
communications. Mr. Anderson believed that Professor Krieghbaum
would be an excellent man to conduct the survey. At that very
time Professor Krieghbaum was heading the work under a grant

of $80.000 from the Rockefeller Foundation for a study on scien-
tific research writing in the field of communications. After several
discussions with Professor Krieghbaum, Mr. Anderson employed
Professor Krieghbaum to supervise the conducting of the survey.
This was in the fall of 1955. The survey was designed to evalu-
- ate all media channels available to firms engaged i selling auntomo-
tive products abroad and to study the methods and practices of
these companies in placing their advertising. Mr. Anderson, on
behalf of the respondent MHICorp., agreed to provide the station-



1156 FEDERAL TRADE COMMISSION DECISIONS
Findings 57 F.1.C.

ery, printing, stenographic and clerical help for the preparation,
mailing and tabulation of the questionnaires to be used by Profes-
sor Krieghbaum in conducting the survey. Since the idea for the
survey was the brainchild of Mr. Anderson and he was familiar
with the information sought to be elicited from the automotive
export companies with respect to their advertising practices, Mr.
Anderson prepared a draft of a form of questionnaire setting forth
his ideas to the questions to be asked. Mr. Anderson then submit-
ted it to Professor Krieghbaum for his suggestions and approval.
Professor Krieghbaum revised and re-edited the draft which had
been submitted to him by Mr. Anderson. The questionnaire was
then mimeographed and mailed by respondent MHICorp. to ap-
proximately 100 companies in the United States who were then
exporting automotive products. Later a similar type of question-
naire was mailed to approximately 400 jobbers and distributors lo-
cated outside the United States who had been named by the domestic
exporters who had responded to the first questionnaire. Each com-
pany which answered the questionnaire signed and return the com-
pleted questionnaire to Professor Krieghbaum. After examining
and analyzing the questionnaire, Professor Krieghbaum forwarded
them to the respondent MHICorp. for tabulation. By reason of this
~ assistance rendered by respondent MHICorp. to Professor Kriegh-
baum, counsel supporting the complaint urges that the survey was
not Professor IXrieghbaum’s but was a MHICorp. survey, compiled
by MHICorp. in collaboration with Professor Krieghbaum. Al-
though Professor Krieghbaum had the benefit of the draft of ques-
tionnaire form which had been prepared by Mr. Anderson and
received the assistance of employees of the respondent MICorp. in
mailing and tabulating replies to the questionnaires, nevertheless
Professor Krieghbaum supervised the entire operation in connec-
tion with the survey and all major decisions respecting the method
and techniques employed in conducting the survey were made by
Professor Krieghbaum. Therefore, it is found that in all substan-
tial respects, the survey was the work of Professor Krieghbaum and
1s,.in fact, Professor Krieghbaum’s survey even though he received
technical and clerical assistance from emplovees of respondent.
MHICorp in conducting the survey. It is further found that Pro-
fessor Krieghbaum conducted the survey in his individual capacity
and not as a part of his duties as an Associate Professor at New
York University, although the University was aware of his activi-
ties in making the survey. In fact, the University encourages its
professors to engage in such outside projects so long as these projects
do not interfere with the official duties of such professors.
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7. From the information contained in the returned questionnaires,
Professor Krieghbaum prepared the text of a 16-page booklet set-
ting forth his findings of the survey. (CX-1). The booklet is en-
titled “AUTOMOTIVE EXPORT ADVERTISING.” Approxi-
mately 5,600 copies of the booklet were printed by the respondent
MHICorp. The outside cover is of blue paper and, in blue letters
prominently outlined in a dark brown ink box approximately 5” x
616" are the words “AUTOMOTIVE EXPORT ADVERTISING
*x %% BY HILLIER KRIEGHBAUM.” The other words on the
cover are in smaller, brown letters, without any box. Under the
name of the author “BY HILLIER KRIEGHBAUM” at the bot-
tom of the page are the words, in smaller brown type, with no box,
“Associate Professor of Journalism, Communication Arts Group,
NEW YORK UNIVERSITY?”. On the inside front cover of the
booklet the names of 51 companies who participated in the survey
by answering the questionnaire are listed, also a picture and bio-
graphical sketch of the author, Professor Krieghbaum. Fage 1 of
the booklet outlines the purpose of the survey and the manner in
which it was conducted. The remainder of the booklet is devoted
to an analysis of the information obtained from the questionnaires
and a discussion of the findings made from the survey. Copies of
the questionnaires are shown on pages 14, 15 and 16. The booklet
clearly and prominently states that Professor I{rieghbaum is the
author. No statement is made in the booklet that New York Uni-
versity was in any way or manner connected with its authorship or
sponsorship.

8. After the booklet (CX-1) was printed, approximately 2,200
2,300 copies were mailed on July 19, 1956 to approximately 500
advertising agencies in the United States, Europe, the Far East,
and Latin-America. The remaining 1,700-1,800 copies of the 2,200~
2,300 copies were distributed to companies exporting automotive
products who were on MHICorp’s. promotion list. On this mailing,
the booklet (CX-1) was mailed alone, without any covering mate-
rial. The second distribution of the booklet (CX-1) occurred on
Angust. 8, 1956 when copies were mailed to participating companies
with a letter of thanks from Professor Krieghbaum for their co-
operation in the survey. The evidence offered in support of the
allegation in the complaint that respondent MMICorp. represented
that the survey had been conducted by New York University con-
sists of two printed pieces which respondent MHICorp. distributed
in promotion of the survey. These two promotional pieces are iden-
tified as CN-2 and CX-3A, and were distributed «fter (underscor-
ing mine) the first two distributions of CX-1, as described above.
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Each exhibit was received in evidence and will hereafter be dis-
cussed In the order of their use by MHICorp.

9. CX-3A will first be discussed. CX-3A is a newsletter dated
August 15, 1956, issued by respondent MHICorp. The newsletter
is issued twice each month. The first page of the newsletter carries
the heading “AUTOMOTIVE EXPORT NEWSLETTER,” “The
American Automobile & El Automovil Americano.” The newsletter
is addressed to “Dear Sir:” and is followed by “NYU completes
9-months survey of automotive export advertising: A nine month’s
case study of the methods and practices of the largest companies
engaged in automotive exporting has just been completed by Hillier
Krieghbaum, Associate Professor of Journalism, New York Uni-
versity * * * * % * Copies of the booklet summarizing the results,
can be obtained from Hillier Krieghbaum, Associate Professor of
Journalism, Communication Arts Group, New York University,
Washington Square, New York 8, N.Y.” 1t is the introductory line
of this newsletter “NYU completes 9-months survey of automotive
export advertising” which counsel supporting the complaint con-
tends is a representation by respondent MHICorp. that New York
University conducted the survey. This Hearing Kxaminer does not
agree with such an interpretation. The first sentence of the news-
letter should be read in its entirety. If the entire first sentence 1s
read, it clearly states that Hillier Krieghhaum, Associate Professor
of Journalism, New York University, made and completed the sur-
vey. The first part of the fivst sentence “NYTU completes 9-months
survey of automotive export advertising” is and should be consid-
ered as an introductory or so-called “leadline™ to the first paragraph
of the newsletter. A reading of the first sentence clearly states that
the survey was made by Professor Krieghbaum. 1t is found there-
fore, that the use by respondent MHICorp. of the words “NYU
completes 9-months survey of automotive export advertising” in the
first line of the newsletter (CNX-8A) does not establish the allega-
tion of the complaint that respondent MHICorp. represented that
New York University conducted the survey.

10. CX-2 is a promotional piece in the form of a one-page memo-
randum dated August 20, 1956, from Russell F. Anderson, publisher
of “The American Automobile,” which accompanied the third dis-
tribution of Professor Krieghbaum’s booklet (CX-1). This memo-
randum (CX-2), in the handwriting of Mr. Anderson, was placed
in an envelope along with CX-1 and mailed to the same 2,200 or
2,300 persons and firms which were on the promotional list of “The
American Automobile” and to whom the first two mailings of CX-1
had been sent on July 19 and August 3, 1956, respectively. This
covering memorandum CX-2, in the handwriting of Mr. Anderson,
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consists of a single page on the stationery of “The American Auto-
mobile,” Office of the Publisher, dated August 20, 1956, and is
addressed to “Dear Sir”. Reproduced and imprinted in the mid-
dle of the page of the memorandum is a part of a newspaper article
containing the headline “NYU COMPLETES MAJOR SURVEY
OF AUTO EXPORT ADVERTISING”. Immediately under the
headline just quoted, and in Mr. Anderson’s handwriting, is the
explanatory statement that the survey had just been completed by
Hillier Krieghbaum, Associate Professor of New York University,
and that the survey was financed by “McGraw-Hill.” The wording
of the memorandum, CX-2, calls the addressee’s attention to the
survey (CX-1), a copy of which was enclosed with the memoran-
dum. Counsel supporting the complaint contends that the head-
line “NYU COMPLETES MAJOR SURVEY OF AUTO EX-
PORT ADVERTISING” reproduced in the memorandum consti-
tutes a representation by respondent MHICorp. that the survey
was conducted by New York University. Such an interpretation
1s strained and stilted. Although the headline is a misstatement of
fact, the headline should not be considered alone, isolated from the
copy immediately below the headline. Certainly no advertising
agency or department would be misled and purchase advertising
on the strength of this headline. He would read and inquire fur-
ther. When the memorandum (CX-2) is read in its entirety ,it is
clear that the memorandum states that the survey had been made
by Professor Krieghbaum, not by New York University. Professor
Krieghbaum’s survey report (CX-1) accompanied the memorandum
(CX-2). Any person reading the memorandum would immediately
see that the survey was conducted by Professor Irieghbaum, and
especially advertising agencies and departments. These were the
only persons who received the memorandum. The exhibits com-
plained about were not distributed to the general public. CX-1,
CX-2, and CX-3A were only distributed to prospective purchasers
of advertising space in “The American Automobile,” a discriminat-
ing and skeptical audience. This audience consisted of advertising
agencies and advertising departments of companies exporting auto-
motive products. Each person or firm which received the two pro-
motional pieces complained about, (CX-2 and CX-3A), also re-
ceived CX-1, which also clearly stated that Professor Krieghbaum
was the author of the survey. Furthermore, any person reading
the promotional pieces complained about (CX-2 and CX-3A)
would, before placing any advertising on the mere strength of the
copy complained about in the two promotional pieces (CX-2 and
CX-3A), read and examine the survey itself (CX-1). By reading
CX-1, it would also be apparent that Professor Krieghbaum con-
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ducted the survey, not New York University. A preponderance of
the evidence clearly shows that the two promotional pieces com-
plained about, CX-2 and 8A, when read and considered in their
entirety, do not represent nor convey the impression, nor were they
intended by respondent MHICorp. to represent or convey the im-
pression, that New York University conducted the survey. Fur-
thermore, neither CX-1, CX-2, nor CX-3A is likely to represent
or convey the impression that New York University conducted the
survey, rather than Professor Krieghbaum. It is found, there-
fore, that the use by the respondent MHICorp. of the booklet CX-1,
the printed survey by Professor Krieghbaum, the memorandum
(CX-2), as well as the newsletter (CX-3A), do not establish the
allegation of the complaint that MHICorp. represented that the
survey had been conducted by New York University.

11. The second charge of the complaint is directed toward the
respondent MHPCo. This charge, set out in Paragraph Six of the
complaint, is that the respondent MHPCo. published and dissemi-
nated a survey chart (CX-5) representing that the comparative
percentages on said chart indicated current trade coverage or reader
interest as between MHPCo’s magazine “Electrical Merchandising”
and a competing magazine, whereas “such readership coverage claims
were not based on a recent or current survev but were based on a
survey more than three years old,” thus tending to deceive the
purchasing public and unfairly diverting business to respondent
from its competitors.

12. As an aid in promoting the sale of advertising space in its
magazine “Electrical Merchandising”, respondent MHPCo., in 1951,
employed Crossley, Inc., Princeton, New Jersey, a firm specializing
in Marketing and Opinion Analysis, to make a consolidated radio
and television reader preference survey of dealers on the customer
lists of television manufacturers. It was originally intended that
ten television manufacturers participate in the survey but, as finally
constituted, seven manufacturers took part. The purpose of the
survey was to obtain for each manufacturer’s advertising depart-
ment and agency the trade publication preference of its own deal-
ers plus those of a sizeable segment of the industry’s retail outlets.
Seven television manufacturers, Admiral, Arving, Bendix, Motorola,
Philco, Stewart-Warner, and Zenith agreed to participate and send
posteard questionnaires to 2,500 radio and appliance dealers on
their customer lists. The respondent MHPCo. supplied the post-
cards for Crossley’s use in the survey. These postcards contained
two questions for the dealers to answer and instructed each dealer
to answer the two questions on the postcard and return to the par-
ticipating manufacturer. The questions were: 1. “YWhich trade
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publications do you read regularly?” and 2, “Which one do you
find most useful in your business?”’ The postcard questionnaires
were addressed and mailed in the fall of 1951 by each manufacturer
to its own dealers. 1,986 usable replies were received to the ques-
tions propounded in the postcard questionnaires. The returns were
addressed to and received by the respective participating manufac-
turer who tabulated them. The individual returns were then deliv-
ered by each manufacturer to Crossley, Inc. Crossley then elimi-
nated any duplications and made a composite tabulation and report
of its findings from the survey. Its report and findings were deliv-
ered to “Electrical Merchandising” on or about June 11, 1952.
Crossley, Inc. retained possession of the postcard replies and they
were never delivered to the respondent MHPCo. In August, 1952,
the respondent printed the results of the Crossley survey in book-
let form (CX-6). The booklet (CX-6) describes the manner in
which the survey was conducted, i.e., by sending a postcard ques-
tionnaire to specified persons, and lists the names of the companies
participating in the survey, a specimen of the postcard question-
naires which were used and the results of the survey as certified by
Crossley, Inc. (CX-6). The survey booklet (CX-6) shows on its
face that the results of the survey were transmitted to “Electrical
Merchandising” on June 11, 1952.

18. Thereafter, but prior to March, 1954, a television manufacturer
inquired of an “Klectrical Merchandising” salesman for information
on duplication, i.e., the extent to which the same reader may sub-
scribe to and read two different magazines. (Advertisers are neces-
sarily interested in duplication for the reason that, where duplication
of readership of two or more magazines exists, an advertiser in each
magazine has increased his costs without increasing his audience
coverage). When the “Electrical Merchandising” salesman notified
his superior of this inquiry, the respondent MHPCo. requested such
duplication figures from Crossley, Inc., since Crossley had possession
of the postecard responses which contained this information.
MITPCo. requested the duplication figures as between respondents’
“Electrical Merchandising™ and “Television Retailing.” (“Television
Retailing” was formerly known as “Electrical Retailing,” “Radio
Retailing,” and “Radio-TV Retailing,” published by Caldwell-
Clements, Inc. “Television Retailing,” a monthly magazine with
“controlled” circulation, became known as “Mart” as of the Sep-
tember, 1953 issue. By “controlled” circulation is meant that the
magazine was delivered free to persons in the industry who asked
for it as contrasted to a magazine with a paid circulation).

14. Crossley, Inc. obtained the duplication figures from the re-
sponses to Question No. 1 in the Crossley survey, to-wit: “Which
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trade publications do you read regularly?” The duplication figures
were obtained in the following manner: To ascertain the number
of persons who read “Electrical Merchandising” only, as between
“Electrical Merchandising” and “Television Retailing (Mart),”
Crossley counted the number of persons who had stated in their re-
ply to Question No. 1 that they read “Electrical Merchandising” and
did not say that they read “Television Retailing (Mart).” To ascer-
tain the number of persons who read “Television Retailing (Mart)”
only, as between the two publications, Crossley counted the number of
persons who stated that they read “Television Retailing (Mart)”
and did not say that they read “Electrical Merchandising.” To as-
certain how many persons read both publications, Crossley counted
the number of persons who said that they read both “Television
Retailing (Mart)” and “Electrical Merchandising.”

15. After MIPCo. received the duplication figures from Crossley,
Inc., MHPCo. prepared a chart which compared the readership cov-
erage of “Electrical Merchandising” with “Television Retailing
Mart).” The chart was prepared upon the basis of the duplication
figures furnished by Crossley, Inc. The respondent MHPCo. printed
the chart in March, 1954. It is this chart (CX-5) which forms the
basis of the second charge complained about which is contained in
Paragraph Six of the complaint. This chart (CX-5) compared
“Electrical Merchandising” with the competing publication “Tele-
vision Retailing (Mart)” and stated that:

2 out of 3 (66.9%) Read Electrical Merchandising.

1 out of 2 (51.795) Read Eiectrical Merchandising only.

By adding Mart (Successor to TV Retailing) to Electrical Merchandising
you increase your . ..

.. . Audience hy 33%.

... Costs 827.

*TIFrom 7 Company Study supervised and tabulated by Crossley Inc. Rates
from January 26, 1954 SRDS (12 Time B&W Page).

16. Three hundred copies of this chart (CX-5) were printed by
MHPCo. in March, 1954. Copies of this chart were distributed by
MHPCo. to its salesmen for inclusion in their sales kits for future
usge 1 the event (uestions of duplication should arise in the course
of their sales presentations in selling advertiging space in “Elec-
trical Merchandising.”  Respondent’s salesmen used CX-5 from
March, 1054 until November, 1955, when CX-5 was withdrawn from
respondent’s salesmen and its use discontinued. No general mailing
and distribution was made of the chart. Occasionally a copy of
the chart was left with a prospect. When the chart (CX-5) was
printed in March, 1954, 200 additional copies of the Crossley survey
(CX-6) were also printed. Copies of the Crossley survey (CX-6)
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were also carried by salesmen in their kits. The chart (CX-5) does
not state on its face the date when it was prepared nor the date
when the Crossley Survey (CX-6) was prepared. However, CX-5
states that it is based on the Crossley Survey (CX-6) and the
Crossley Survey (CX-6) states that the survey was completed and
the results delivered to MHPCo. on June 11, 1952.

17. The phrase “Rates from January 26, 1954 SRDS (12 Time
B&W Page)” at the bottom of CX-5 is a reference to the date of
the publication “Standard Rate and Data Service,” a directory
setting forth advertising rates, distribution, etc., of magazines and
newspapers. This publication is almost constantly used in advertis-
ing circles and is commonly referred to as the advertising man’s
“Bible.” There is no reasonable probability that an advertising
space buyer would consider the reference above quoted as being the
date of the Crossley Survey, as contended by Counsel supporting the
complaint. Advertising men were the only persons who were ex-
posed to CX-5 and CX-6. Any buyer or prospective buyer of
advertising space who may have examined CX-5 would naturally
examine and study the Crossley Survey (CX~6) in connection with
CX-5 before purchasing space in “Electrical Merchandising.” He
would not purchase space on the basis of CX-5 alone. One of the
many contentions of counsel supporting the complaint is that, since
the results of the Crossley Survey were published in booklet form
in August, 1952 (CX-6), and CX-5 was not prepared and published
until 1954, the information showing duplication in CX-5 was not
current (underscoring mine), whereas, CN-5 represents that it
was based on current information. CX-5 does not make such a repre-
sentation, either directly or by implication. CX-5 does not state on
its face when it was prepared. CX-5 states on its face that the
duplication figures shown in the chart (CX-5) were based on in-
formation obtained from the Crossley Survey (CX-6) which, to
the knowledge of most advertising agencies and prospective space
buyers, was completed and published in 1952. Any agency or
prospective space buyer who did not actually remember the year
when the Crossley Survey (CX-6) was completed and publicly
distributed could and would examine the survey (CX-6) and ascer-
tain the date when it was completed and published. Certainly no
buyer of advertising space would purchase space on the strength of
CX-5 alone. Most assuredly, he would refer to CX~6. This is so
because CX-5 states on its face that it is based on CX-6. Moreover,
when do the findings of a survey begun in June, 1951, and completed
in June, 1952, ceage o be current? (underscoring mine). The burden
of proof rests with counsel supporting the complaint to establish
the allegations of the complaint. CX-5 was used by respondent’s
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salesmen during the period from March, 1954, when CX-5 was
printed, until November, 1955, when its use was discontinued. In
the absence of testimony to the contrary, such as testimony that there
was a more recent survey, etc., it cannot be said that the duplica-
tion figures in CX-5 which were obtained from the Crossley Survey
(CX-6), were not current (underscoring mine), or that the persons
who purchased or were likely to purchase advertising space in “Elec-
trical Merchandising” did so on the strength that CX-5 was based
on a more recent survey than the Crossley Survey (which was com-
pleted in June, 1952). To repeat, CX-5 was not distributed nor
exhibited to the general public. Its use was confined to professional
advertisers who are experienced in evaluating survey charts and
promotional advertising material. None of the media buyers who
testified at the hearing stated that they were misled as to the date
of CX-b nor as to the date when the duplication figures underlying
CX-5 were obtained. Accordingly, it is found that no space buyer
was deceived or likely to be deceived by CX-5 as charged in the
complaint. It is further found, from a preponderance of the evi-
dence, that surveys play a minute part in the eyes of a media buyer
in helping him to decide whether to purchase advertising space in a
particular magazine. From the evidence, it is found that a media
buyer would not purchase advertising space in “Electrical Mer-
chandising” on the strength of CX-5 alone, without an examination
of CX-6, the Crossley Survey itself.

18. Counsel supporting the complaint advances many additional
reasons why CX-5 and CX-6 are false and deceptive. Each of
these contentions will not be discussed in detail. Some of these
contentions are the following: CX-6 was not a Crossley survey, but
was actually a McGraw-Hill survey; MHPCo. singled out “Tele-
vision Retailing-Mart™” for special treatment and prepared CX-5 for
the purpose of damaging “Television Retailing-Mart” financially,
causing it to lose advertising revenue and putting it out of business;
and that “Television Retailing” was not succeeded by “Mart,” as
represented by CX-5. These contentions are not supported by the
evidence. The Crossley Survey (CN-6) was conducted by Crossley,
Inc., not by the respondent MHPCo. The circumstance that the
manufacturers participated in the survey to the extent of mailing
out the postcard questionnaires and receiving the replies did not
make it any less a Crossley, Inc. survey. After the television manu-
facturers received the replies to the questionnaires and delivered
them to Crossley, Inc., Crossley, Inc. tabulated the returns and is-
sued its report and findings (CX-6). The survey is properly char-
acterized as a Crossley, Inc. survey.
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19. With respect to the contention that respondent singled out
“Television Retailing-Mart” for special treatment by preparing
CX-5, the evidence estabhshes the contrary. At the time respondent
requested Crossley Inc. to furnish it with the readership duplication
figures as between “Electrical Merchandising” and “Television Re-
t‘u]mrr Mart,” respondent also requested the duplication figures as
between respondent’s magazine “Electrical Merchandising” and two
other top competing magazines, “Retailing Daily” and “Electrical
Dealer.” From these figures, respondent prepared RX-10 and
RX-11 which compared the readership coverage between “Electrical
Merchandising” and “Retailing Daily” and “Electrical Dealer,” re-
spectively. Thus, it cannot be said that respondent singled out
“Television Retailing-Mart” for special treatment.

20. With respect to the contention that CX-5 caused “Television
Retailing-Mart” to lose advertising revenues, the evidence shows
that, beginning in September, 1953, after “Television Retailing”

had becn succeeded by “Mart,” the number of pages of display ad-
vertising in “Mart” dropped considerably and continued at that
approximate Jevel until 1956. For the first six months of 1956, the
advertising revenues increased by approximately 9% while the adver-
tising revenues of “Electrical Merchandising” decreased. In this
connection, it is significant to note that CX-5 was not printed until
March, 1954, six months after the advertising revenues of “Mart”
had begun to drop with the first issue of “Mart” in September, 1953.
Certainly, this diminution of advertising revenue which began in
September, 1953, cannot be attributed to CX-5, since it was not
printed until March, 1954.

21. Mr. Maurice Clements, former president of Caldwell-Clements,
Inc., publisher of “Television Retailing-Mart,” was the principal
witness who testified in support of the allegations of the complaint,
especially with respect to the second charge, contained in Paragraph
Six of the complaint. Mr. Clements attended each session of the
hearing at which oral testimony was received. In addition, an at-
torney for Mr. Clements attended each session of the hearing. This
attorney sat at the side of counsel supporting the complaint at the
counsel table, conferred with counsel supporting the complaint dur-
ing the interrogation of witnesses at the hearing and handed written
notes to counsel supporting the complaint during his interrogation
of witnesses. The evidence also shows that Mr. Clements’ attorney
supplied counsel supporting the complaint with some of the exhibits
oflered in evidence by counsel supporting the complaint. These facts,
as well as the actions and demeanor of Mr. Clements during his
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attendance at sessions of the hearing and while testifying as a wit-
ness, observed by the Hearing Examiner, demonstrate Mr. Clements’
animosity toward the respondents and his personal interest in the
outcome of this proceeding. For these reasons, the Hearing Ex-
aminer does not accord the testimony of Mr. Clements the same
weight and credibility it might otherwise receive.

99. Some of the other contentions urged by counsel supporting the
complaint are: that respondent used CX-5 in a surreptitious man-
ner; respondents are so huge that they can not only break a maga-
zine, but break advertising agencies by boycotting them; and that
respondent is a giant and it is just as right to issue a cease and
desist order against respondents as it is against the “small ones.”
The evidence does not establish the contention that respondent used
CX-5 in a surreptitions manner. The relative size of respondents
has no relationship to the determination of whether a cease and
desist order should be issued. Such an order should issue only upon
the basis of evidence showing deception or a capacity to deceive,
in respondents’ advertising. When each and all of respondents’
advertising pieces complained of as being false and deceptive are
considered, especially in view of the limited, sophisticated, and ex-
perienced audience to whom they were directed and exposed, it can-
not be said, under a reasonable and fair interpretation of the evi-
dence, that respondents’ advertising is false and deceptive as al-
leged. This hearing examiner has carefully considered the testimony
of each of the witnesses who were offered in support of the com-
plaint, as well as the documentary evidence and pleadings, in the
record. Upon the basis of the entire record, he is unable to make a
finding that respondents’ advertising is false and deceptive as al-
leged. Such a finding can and should only be made upon a record
of clear and convincing evidence. Such a record has not been made
here. This is not to suggest or infer any lack of expertise or ability
on the part of counsel supporting the complaint. Counsel has
prosecuted the case with zeal and vigor. However, sufficient evi-
dence to support the allegations of deception is lacking and it cannot
be created by counsel supporting the complaint, however diligent
and industrious he may be.

93. During the hearings, in addition to offering evidence in sup-
port. of the allegations of the complaint, connsel for the Commission
also offered evidence against respondents’ motion to dismiss the
complaint. The motion to dismiss was based, among other things,
on the grounds of abandonment and discontinuance of the practices
complained about, prior to issnance of the complaunt. Counsel sup-
porting the complaint argues that respondents are in a poor position
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to request dismissal of the complaint after they were given an oppor-
tunity, prior to the filing of the complaint, to enter into a stipula-
tion agreement with the Commissioner to cease and desist from
engaging in the practices complained about. In reply, respondents
state that they refused to enter into such stipulation agreement for
the reason that they did not consider such practices unlawful. The
fact that respondents declined to execute the stipulation agreement
does not prejudice their right to move for dismissal of the complaint.
Respondents’ motion to dismiss is bottomed on the doctrine an-
nounced and followed by the Commission in Weldroot Company, Inc.,
(D. 5928), Argus Cameras, Inc., (D. 6199), Bell & Howell Co., (D.
6729), and Ward Baking Company (D. 6833), where, if it is found
that unusual circumstances exist and the practices complained about
have been voluntarily discontinued by the respondents, the Commis-
sion may dismiss the complaint on the theory that the purpose of
the complaint has been accomplished. In their motion to dismiss in
the present case, respondents urged that the acts complained of are
not in fact actionable and at worst are isolated, insubstantial in-
stances of human oversight which have long since ceased; that the
violation charged against MHPCo. was discontinued in November,
1955, more than two years prior to issuance of the complaint on
December 5, 1957, and the violation charged against MHICorp. was
discontinued in August, 1956, more than one year prior to issuance
of the complaint. Respondents certify that the practices complained
about will not be repeated in the future.

24. As bearing on the question of discontinuance of the practices
complained about, counsel for the Commission claims that CX-27
supports his contention that respondents have not discontinued the
practices complained about as they state in their motion to dismiss.
(It should be kept in mind that the first charge in the complaint
alleges that the promotion pieces CX-2 and CX-3A distributed by
respondent. MIHICorp. in connection with the Krieghbaum Survey,
CX-1, are false and deceptive). CX-27 is an advertisement which
appeared in the August, 1951 issue of “Ilectrical Merchandising.”
The advertisement (CX-27) referred to “Electrical Merchandising”
as “The Best Seller” and states that “Electrical Merchandising” was
bought by more people in the appliance-radio-TV industry than any
other trade publication in the field. The advertisement further states
that an analysis of surveys of leading appliance-radio-TV dealers
of leading manufacturers shows that “Electrical Merchandising”
rates number one among other publications in the field. The name of
the competing publications are not shown but are listed as publi-
cations “A” “B” “C,” “D,” and “E.” It is the contention of coun-
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sel supporting the complaint that this advertisement is deceptive
and is evidence tending to show that respondent had not discontinued
the false and deceptive advertising complained about. The false
and deceptive advertising complained about (CX-2 and CX-3A)
were mailed by respondent in August, 1956. CX-27 appeared in the
Angust, 1951 issue of “Electrical Merchandising,” five years prior to
respondents’ use of CX-2 and CX-3A. An advertisement (CX-27)
which appeared in 1951 is not appropriate evidence to show con-
tinuance (underscoring mine) of a practice which occurred in 1956.
Only deceptive advertisements which respondent may have pub-
lished and distributed subsequent to (CX-2 and CX-3A) are com-
petent evidence to show that respondent was continuing to publish
and distribute deceptive advertisements. (The complaint does not
charge that CX-27 is false and deceptive. CX-27 was furnished to
counsel supporting the complaint by counsel for Mr. Clements and
was offered by Commission counsel as evidence to show that re-
spondent had not (as of the date of respondents’ motion to dismiss)
discontinued the practices complained about. The evidence offered
by counsel supporting the complaint does not show CX-27 to be
false and deceptive. When CX-27 appeared in the August, 1951
issue of “Electrical Merchandising,” there were approximately one
half dozen recent surveys which indicated that “Electrical Mer-
chandising” ranked first in the appliance-radio-TV industry trade.
The format of the advertisement “The Best Seller” (CX-27) was
modeled after an illustration which appeared in the book review
section of the “New York Times.” The illustration listed the popu-
larity of certain books. This advertisement (CX-27) appeared only
one time, in the August, 1951 issue of “Electrical Merchandising.”

25. CX-26, a survey conducted by Itrdos and Morgan among
appliance-TV dealers dated February, 1958, is another survey used
by “Electrical Merchandising” and which counsel supporting the
complaint alleges to be false and misleading. As to this survey, the
evidence shows that, in 1957, the respondent MHPCo. employed the
firm of Erdos and Morgan, specialists in marketing and research,
to conduct a survey among appliance-TV dealers. Six of the lead-
ing manufacturers of radio, television receivers and electrical ap-
pliances were each asked to supply Erdos and Morgan with the
names of a random sample of approximately 1,200 retailers of their
products across the conntry. The manufacturers who participated
were RCA, Whirlpool, Kelvinator, Westinghouse, Admiral, Hoover
and General Electric. Between the 18th and 23d of November,
1957, Erdos and Morgan sent a letter, questionnaire and stamped
reply envelope to approximately 6,000 of their dealers asking them
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which appliance TV trade publication they found most useful in
sales-making ideas and which they found most useful for the ad-
vertisements contained in it. Erdos and Morgan received the replies
from dealers, tabulated them and prepared a survey report dated
February, 1958. The report showed that “Electrical Merchandis-
ing” was named by more retailers than any other magazine in reply
to the two questions asked. “Mart” which had been sold by Cald-
well-Clements, Inc. in 1956, ranked second. The Erdos and Morgan
survey was printed in a four-page booklet CX-26, dated February,
1958. The booklet (CX-26) listed the names of the companies which
participated in the survey, the methods used, the results obtained,
and reproductions of the questions asked in the questionnaires. The
survey (CX-26) was mailed to the entire promotional list of “Elec-
trical Merchandising” of approximately 2,800 and copies were also
supplied to salesmen and all branch offices of respondent. The sur-
vey was conducted by Erdos and Morgan in accordance with
standard practices of marketing and research organizations and the
survey report issued by Erdes and Morgan was trne and correct
to the best of their knowledge and belief. On May 26, 1958, re-
spondent MHPCo. placed an advertisement in “Advertising Age”
which stated, among other things: “Researchers Irdos and Morgan
merely confirmed what appliance Pros have long known: more
dealers choose ‘Electrical Merchandising’ for ‘sales-making ideas’
and for ‘usefulness of advertisements’ than choose the next two pub-
lications combined” (CX-25).

26. In September or October, 1957, Buttenheim Publishing Com-
pany, the publisher of “Mart,” purchased “Electrical Dealer.” In
deciding how to report the results of the Erdos and Morgan survey
i view of this occurrence and in view of the fact that “Retailing
Daily” had changed its name to “Home Furnishings Daily” on
April 1, 1957, representatives of respondent MHPCo. conferred
with Dr. Erdos and Mr. Morgan as to how the listing should be
made in the survey as a result of these developments. “Electrical
Dealer” and “Mart” had been separate publications for years and
since the Erdos and Morgan Survey sought information concerning
readership interest over a period of time prior to November, 1957,
it did not appear appropriate to combine the responses with refer-
ence to the two magazines. Space buyers were familiar with the
facts concerning the two publications.

27. When Buttenheim acquired “Electrical Dealer,” it did not
retain any of the personnel of “Electrical Dealer.” After acquisi-
tion, the format of “Mart” remained the same and its circulation
remained much the same. Counsel supporting the complaint con-
tends that the Iirdos and Morgan Survey (CX-26) is false and
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misleading because the replies to the questionnaires which listed
“Mart” as the trade publication found most useful should have also
" included the replies which listed “Electrical Dealer” as the most
useful because at-the time the questionnaires were mailed out, in
November, 1957, Buttenheim Publishing Company, the then pub-
lisher of “Mart” magazine had also purchased “Electrical Dealer”
which was a competing magazine. Counsel supporting the complaint
further argues that, since the publisher of “Mart” also owned “Elec-
trical Dealer” in February, 1958, when the Erdos and Morgan
Survey was completed and publicly distributed, the replies should
have been combined because at the time the Erdos and Morgan
Survey was completed the publisher of “Mart” also owned “Elec-
trical Dealer.” Such a line of reasoning does not logically follow.
The questionnaires, as stated above, were inquiries to dealers as to
which publications they (the dealers) had found most useful in
their business. The questionnaires were mailed during the month
of November, 1957. Necessarily, the inquiry concerned publications
which the dealer had used and was familiar with prior to 1957, at
which time “Mart” and “Electrical Dealer” were separate publica-
tions.

98. Counsel further argues that the Erdos and Morgan Survey is
deceptive because it consolidates and combines the replies from
dealers who listed the publications “Home Furnishings Daily” and
“Retailing Daily” as being most useful in their business. This is of
no real significance and is explained by the fact that “Iome Furn-
ishings Daily” and “Retailing Daily” is one and the same publica-
tion. Only a change in name. On or about April 1, 1957, the name
of the publication “Retailing Daily” was changed to “Home Furnish-
ings Daily.” Possibly, some of the dealers who listed the name
“Retailing Daily” in their reply to the questionnaire were not
aware that the name of the publication “Retailing Daily” had been
changed to “Home Furnishings Daily.”

29. On the other hand, there is in evidence a promotional piece
(RX-12), dated May 5, 1958, signed by Mr. Edward George Allen,
publisher of “Mart™ magazine, which was distributed to the trade.
In this piece (RX-12), Mr. Allen praised the Erdos and Morgan
Survey and commended “Electrical Merchandising” for sponsoring
the study. RX-12 further stated that the publisher of “Mart”
magazine was proud of the fact that, in the Erdos and Morgan
Survey, “Mart” magazine showed up a strong second to “Electrical
Merchandising” in dealer preference. Accordingly, it is found that
the contentions of counsel supporting the complaint with respect to
respondents’ motion to dismiss have not been sustained.
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Since evidence has been received on the entire case and it has been
found that the allegations of the complaint have not been estab-
lished by a preponderance of the evidence that respondents prepared
and distributed false and deceptive advertisements, the complaint
should, therefore, be dismissed.

ORDER

It is ordered, That the complaint be, and it hereby is, dismissed.
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A nipne months' case study of the methods and p:actlces of the largest

companies engaged 1n automotive exporting has Jjust been completed by Hilller
Krieghbaum, Associate Professor of Journalism, New York University.

Purpose of the survey, which also included media preferencés resesrch ino
L4 countries, was to evaluate media channels available to firme engaged 1in
selling automotive products abroad and the wethods and practices of these
companies in plecing their advertising.

"The study"”, in the words of the preface, "was undertaken to make an
snalysis of a cross-section of export advertising. The automotive industry
was selected because this field has ranged from six to ten per cent of all
export advertieing during recent years and because it includes easily identi-
fiable products.”

Fifty-one firms, which represented a sizable portion, if not the majority,

of automotive export advertising billings, cooperated in the study. They
supplied informetion on their methods and prectices as they related to defining
their advertising objectives, how they planned their budgets, how they assessed
publishing practices and circuiation meihods, and how they ranked maguzipes as
to their effectiveness.

The companies participating in the caese study also supplied names &and
addresses of their overseas distributors, Jjobbers, or other outlets, in Ll
countries and this group in turn was surveyed to determine how overseas resders
evaluated media channels being employed by eutomotive exporters and their adver-
tising agencies.

Copies of the booklet, summerizing the results,can be obtaipned from Hillier
Krieghbaum, Associate Professor of Journalism, Communication Arts Group, New York

University, Weshington Square, Rew York 3, N.Y.






