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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

UNITED STATES OF AMERICA,

Plaintiff,
CASE NO. 6:09-cv-378-ORL-36KRS
V.

EDWARD SUMPOLEC,

d/b/a THERMALKOOL,
THERMALCOOL, and ENERGY
CONSERVATION SPECIALISTS,

Defendant.

N N N N N N N N N N N N N’

JUDGMENT AND ORDER OF PERMANENT INJUNCTION AND
CIVIL PENALTIES AGAINST DEFENDANT EDWARD SUMPOLEC

This cause comes before the Court on Plaintiff United States of America’s
(“Plaintiff’) Motion for Permanent Injunction and Civil Penalties (Doc. 48). Defendant
Edward Sumpolec responded to Plaintiff’s Motion for Civil Penalties (Doc. 51). For the
reasons that follow, the Motion for Civil Penalties will be granted.

BACKGROUND

On February 26, 2009, the Plaintiff United States of America filed a five-count
Complaint for Civil Penalties, Consumer Redress, and Permanent Injunction against Edward
Sumpolec (Doc. 1). The Complaint alleged, inter alia, that the defendant was selling

insulation products in violation of the Federal Trade Commission’s Trade Regulation Rule
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Concerning the Labeling and Advertising of Home Insulation (“R-value Rule”), 16 C.F.R.
Part 460; and Section 5(a) of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. §
45(a). On September 9, 2011, the Court entered summary judgment as to liability on all
counts for Plaintiff (Doc. 46). On October 11, 2011 Plaintiff moved the Court to issue a
permanent injunction and to award civil penalties in the amount of $350,000 (Doc. 48). A
hearing on Plaintiff’s motion was held on July 27, 2012 (Doc. 62). The Court having
considered the government’s motion and the entire record in this case, THEREFORE,
hereby ORDERS, ADJUDGES, and DECREES as follows:

FINDINGS

1. This Court has jurisdiction over the subject matter of this case and jurisdiction over
all parties. Venue in the Middle District of Florida is proper under 28 U.S.C. §
1391(b) and 15 U.S.C. § 53(b).

2. The Complaint states a claim upon which relief may be granted against Defendant
under Sections 5(a), S(m)(1)(A), 13(b), 16(a), and 19 of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C. §§ 45(a), 45(m)(1)(A), 53(b), 56(a), and
57b.

3. The acts and practices of Defendant were, and are, in or affecting commerce, as
defined in Section 4 of the FTC Act, 15 U.S.C. § 44. The record demonstrates that
Defendant Sumpolec still has the product in place and can resume his operations by
selling it at any time, absent the issuance of a permanent injunction.

4. Entry of this Order is in the public interest.
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DEFINITIONS
For the purposes of this Order, the following definitions shall apply:

1. “Competent and reliable scientific evidence” means tests, analyses, research, studies,
or other evidence based on the expertise of professionals in the relevant area, that has
been conducted and evaluated in an objective manner by persons qualified to do so,
using procedures generally accepted in the profession to yield accurate and reliable
results.

2. “Covered product or service” means any home insulation and any other product or
service for which Defendant makes any representation, directly or by implication,
about the R-value, K-value, thermal performance, energy costs, energy savings,

energy consumption, insulation qualities, or energy-related efficacy.

3. “Defendant” means Edward Sumpolec.
4. “FTC” or “Commission” means the Federal Trade Commission.
5. “Home insulation” is any material mainly used to slow down heat flow for use in old

or new homes, condominiums, cooperatives, apartments, modular homes, or mobile

homes.
6. “K-value” is a measure of a material’s thermal conductivity.
7. “R-value” is a measure of a material’s resistance to heat flow.

I. PROHIBITED REPRESENTATIONS
IT IS THEREFORE ORDERED that Defendant and all of his agents, servants,

employees, and attorneys, and all persons and entities in active concert or participation with
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him who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any corporation, subsidiary, division, or other device, in connection with
the manufacturing, marketing, labeling, advertising, promotion, offering for sale, sale, or
distribution of any product or service, in or affecting commerce, are hereby permanently
restrained and enjoined from making or assisting others in making any representation, in any
manner, expressly or by implication, including through the use of endorsements or trade
names, about the R-value, K-value, thermal performance, energy costs, energy savings,
energy consumption, insulation qualities, or energy-related efficacy of such product or
service, unless:

(A)  The representation is true and not misleading; and

(B) At the time of making such representation Defendant possesses and relies

upon competent and reliable scientific evidence that substantiates the
representation.
II. PROHIBITION ON VIOLATING THE R-VALUE RULE

IT IS FURTHER ORDERED that Defendant and all of his agents, servants,
employees, and attorneys, and all persons and entities in active concert or participation with
him who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any corporation, subsidiary, division, or other device, in connection with
the manufacturing, marketing, labeling, advertising, promotion, offering for sale, sale,
distribution or installation of home insulation, in or affecting commerce, are hereby

permanently restrained and enjoined from failing to comply with any provision of the
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Commission’s Trade Regulation Rule Concerning the Labeling and Advertising of Home

Insulation (16 C.F.R. Part 460) (“R-value Rule” or the “Rule”), a copy of which is attached

hereto as “Appendix A,” or of the Rule as it may hereafter be amended, including but not

limited to:

(A)

(B)

©)

(D)

(E)

(F)

Failing to base R-value claims only on tests done under the methods set forth
in 16 C.F.R. § 460.5;

Failing to make available to customers prior to sale fact sheets on insulation
products, pursuant to 16 C.F.R. § 460.14;

Failing to make any of the mandatory advertising disclosures, including the
type of insulation, the R-value at a specific thickness, the coverage area for
that thickness, and the statement: “The higher the R-value, the greater the
insulating power. Ask your seller for the fact sheet on R-values.”, pursuant to
16 C.F.R. § 460.18;

Failing to have a reasonable basis for any express or implied claim in
advertisements or other promotional materials that insulation can cut fuel bills
or fuel use, pursuant to 16 C.F.R. § 40.19(a);

Failing to make the mandatory disclosure in connection with any express or
implied claim in advertisements or other promotional materials that insulation
can cut fuel bills or fuel use, pursuant to 16 C.F.R. § 40.19(b); and

Failing to retain for at least three (3) years records relating to all data

concerning any express or implied claim in advertisements or other
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promotional materials that insulation can cut fuel bills or fuel use, pursuant to
16 C.F.R. § 40.19(%).
III. CIVIL PENALTY

IT IS FURTHER ORDERED that:

(A)  Pursuant to Section 5(m)(1)(A) of the FTC Act, 15 U.S.C. § 45(m)(1)(A), a
judgment for a monetary civil penalty is hereby entered against Defendant in
the amount of Three Hundred Fifty Thousand Dollars ($350,000).

(B)  The amount of $350,000 is reasonable in light of the Defendant’s misconduct.
It amounts to less that a $500.00 per day penalty. Additionally, evidence
before the Court indicates that Defendant has assets valued in excess of
$350,000.

(C)  Defendant shall pay the full amount of the civil penalty to the Treasurer of the
United States within thirty (30) days after entry of this Order by the Court.
Payment shall be made in the form of a wire transfer or certified or cashier’s
check made payable to the Treasurer of the United States. The check or
written confirmation of the wire transfer shall be delivered to: Director,
Consumer Protection Branch, U.S. Department of Justice Civil Division, P.O.
Box 386, Washington, DC 20044. The cover letter accompanying the check
shall include the title of this litigation and a reference to DJ# 102-3509.

(D)  Inthe event of any default in payment, interest shall accrue, computed

pursuant to 28 U.S.C. § 1961, from the date of default to the date of payment.
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(E)

(F)

Defendant is hereby required, in accordance with 31 U.S.C. § 7701, to furnish
to Plaintiff and the FTC Defendant’s social security number, which shall be
used for purposes of collecting and reporting on any delinquent amount arising
out of this Order.

Pursuant to Section 604(1) of the Fair Credit Reporting Act, 15 U.S.C.

§ 1681b(1), any consumer reporting agency may furnish a consumer report
concerning Defendant to Plaintiff or the FTC, which shall be used for
purposes of collecting and reporting on any delinquent amount arising out of
this Order.

IV. COMPLIANCE MONITORING

IT IS FURTHER ORDERED that, for the purpose of monitoring and investigating

compliance with any provision of this Order:

(A)

(B)

Within ten (10) days of receipt of written notice from a representative of
Plaintiff or the Commission, Defendant shall submit additional written
reports, which are true and accurate and sworn to under penalty of perjury;
produce documents for inspection and copying; appear for deposition; and
provide entry during normal business hours to any business location in
Defendant’s possession or direct or indirect control to inspect the business
operation;

In addition, Plaintiff and the Commission are authorized to use all other lawful
means, including but not limited to:

(1) Obtaining discovery from any person, without further leave of court,
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using the procedures prescribed by Fed. R. Civ. P. 30, 31, 33, 34, 36,
45, and 69;
(2) Posing as consumers and suppliers to Defendant, Defendant’s
employees, or any entity managed or controlled in whole or in part by
Defendant, without the necessity of identification or prior notice; and
(C)  Defendant shall permit representatives of Plaintiff and the Commission to
interview any employer, consultant, independent contractor, representative,
agent, or employee who has agreed to such an interview, relating in any way to
any conduct subject to this Order. The person interviewed may have counsel
present.
Provided, however, that nothing in this Order shall limit the Commission’s lawful use
of compulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C.
§§ 49, 57b-1, to obtain any documentary material, tangible things, testimony, or
information relevant to unfair or deceptive acts or practices in or affecting commerce
(within the meaning of 15 U.S.C. § 45(a)(1)).
V. COMPLIANCE REPORTING
IT IS FURTHER ORDERED that, in order that compliance with the provisions of
this Order may be monitored:
(A)  For aperiod of five (5) years from the date of entry of this Order,
(1) Defendant shall notify the Commission of the following:

(a) Any changes in Defendant’s residence, mailing addresses, and
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)

(b)

(c)

telephone numbers, within ten (10) days of the date of such
change;

Any changes in Defendant’s employment status (including self-
employment), and any change in Defendant’s ownership in any
business entity, within ten (10) days of the date of such change.
Such notice shall include the name and address of each
business that Defendant is affiliated with, employed by, creates
or forms, or performs services for; a detailed description of the
nature of the business; and a detailed description of
Defendant’s duties and responsibilities in connection with the
business or employment; and

Any changes in Defendant’s name or use of any aliases or

fictitious names; and

Defendant shall notify the Commission of any changes in corporate

structure of any business entity that Defendant directly or indirectly

controls, or has an ownership interest in, that may affect compliance

obligations arising under this Order, including but not limited to:

incorporation or other organization; a dissolution, assignment, sale,

merger, or other action; the creation or dissolution of a subsidiary,

parent, or affiliate that engages in any acts or practices subject to this

Order; or a change in the business name or address, at least thirty (30)

days prior to such change, provided that, with respect to any proposed
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(B)

change in the business entity about which Defendant learns less than
thirty (30) days prior to the date such action is to take place, Defendant
shall notify the Commission as soon as is practicable after obtaining
such knowledge.

One hundred eighty (180) days after the date of entry of this Order and

annually thereafter for a period of five (5) years, Defendant shall provide a

written report to the FTC, which is true and accurate and sworn to under

penalty of perjury, setting forth in detail the manner and form in which he has
complied and is complying with this Order. This report shall include, but not
be limited to:

(1) Defendant’s then-current residence address, mailing addresses, and
telephone numbers;

(2) Defendant’s then-current employment status (including self-
employment), including the name, addresses, and telephone numbers
of each business that Defendant is affiliated with, employed by, or
performs services for; a detailed description of the nature of the
business; and a detailed description of Defendant’s duties and
responsibilities in connection with the business or employment;

3) A copy of each acknowledgment of receipt of this Order, obtained
pursuant to Section VII; and

4) Any other changes required to be reported under Subsection A of this

Section.

10
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©)

(D)

(E)

Defendant shall notify the Commission of the filing of a bankruptcy petition
by Defendant within fifteen (15) days of filing.

For the purposes of this Order, Defendant shall, unless otherwise directed by
the Commission’s authorized representatives, send by overnight courier all
reports and notifications required by this Order to the Commission to the
following address:

Associate Director for Enforcement

Federal Trade Commission

600 Pennsylvania Avenue, N.W., Room NJ-2122

Washington, D.C. 20580
Re: United States v. Edward Sumpolec, Case No. 6:09-cv-378-ORL-35KRS

Provided that, in lieu of overnight courier, Defendant may send such reports
or notifications by first-class mail, but only if Defendant contemporaneously
sends an electronic version of such report or notification to the Commission
at: DEBrief@ftc.gov.

For purposes of the compliance reporting and monitoring required by this
Order, Plaintiff and the Commission are authorized to communicate directly
with Defendant.

VI. RECORD KEEPING PROVISIONS

IT IS FURTHER ORDERED that, for a period of eight (8) years from the date of

entry of this Order, Defendant, in connection with the manufacturing, marketing, labeling,

advertising, promoting, offering for sale, sale, distribution, or installation of any covered

product or service, and his agents, employees, corporations, and those persons in active

concert or participation with him who receive actual notice of this Order by personal service

11
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or otherwise, are hereby restrained and enjoined from failing to create and retain the

following records:

(A)

(B)
©)

(D)

(E)

All advertisements and promotional materials containing any representation

subject to this Order, together with:

(1) All materials that were relied upon in making or disseminating the
representation; and

(2) All tests, reports, studies, surveys, demonstrations, or other evidence in
their possession or control that contradict, qualify, or call into question
the representation, or the basis relied upon for the representation,
including complaints and other communications with consumers or
with governmental or consumer protection organizations;

Copies of all labels and fact sheets for home insulation;

Accounting records that reflect the cost of each covered product or service

sold, revenues generated, and the disbursement of such revenues;

Personnel records accurately reflecting: the name, address, and telephone

number of each person employed in any capacity by such business, including

as an independent contractor; that person’s job title or position; the date upon

which the person commenced work; and the date and reason for the person’s

termination, if applicable;

Customer files containing the names, addresses, phone numbers, dollar

amounts paid, quantity of each covered product or service purchased, and

description of each covered product or service purchased, to the extent such

12
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information is obtained in the ordinary course of business;
(F) Complaints and refund requests (whether received directly, indirectly or
through a third party) and any responses to those complaints or requests; and
(G)  All records and documents necessary to demonstrate full compliance with
each provision of this Order, including but not limited to, copies of
acknowledgments of receipt of this Order, required by Sections VII and VIII,

and all reports submitted to the FTC pursuant to Section V.
VII. DISTRIBUTION OF ORDER

IT IS FURTHER ORDERED that, for a period of five (5) years from the date of

entry of this Order, Defendant shall deliver copies of the Order as directed below:

(A)  Defendant as control person: For any business that Defendant controls,
directly or indirectly, or in which Defendant has a majority ownership interest,
Defendant must deliver a copy of this Order to (1) all principals, officers,
directors, and managers of that business; and (2) all employees, agents, and
representatives of that business who engage in conduct related to the subject
matter of the Order. For current personnel, delivery shall be within five (5)
days of service of this Order upon Defendant. For new personnel, delivery

shall occur prior to them assuming their responsibilities.

(B)  Defendant as employee or non-control person: For any business where
Defendant is not a controlling person of a business but otherwise engages in
conduct related to the subject matter of this Order, Defendant must deliver a

copy of this Order to all principals and managers of such business before

13
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engaging in such conduct.

(C)  Defendant must secure a signed and dated statement acknowledging receipt of
the Order, within thirty (30) days of delivery, from all persons receiving a

copy of the Order pursuant to this Section.

DONE AND ORDERED at Orlando, Florida this 9th day of January, 2013.

Charlene Edwards Honeywell ‘

United States District Judge
Copies furnished to:

All Parties of Record

14
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TITLE 16--COMMERCIAL PRACTICES
CHAPTER I--FEDERAL TRADE COMMISSION

PART 460_LABELING AND ADVERTISING OF HOME INSULATION--
Table of Contents

Sec.

460.1 What this regulation does.

460.2 What is home insulation.

460.3 Who is covered.

460.4 When the rules apply.

460.5 R-value tests.

460.6 "~ "Representative thickness'' testing.
460.7 Which test version to use.

460.8 R-value tolerances.

460.9 What test records you must keep.

460.10 How statements must be made.

460.11 Rounding off R-values.

460.12 Labels.

460.13 Fact sheets.

460.14 How retailers must handle fact sheets.
460.15 How installers must handle fact sheets.
460.16 What new home sellers must tell new home buyers.
460.17 What installers must tell their customers.
460.18 Insulation ads.

460.19 Savings claims.

460.20 R-value per inch claims.

460.21 Government claims.

460.22 Tax claims.

460.23 Other laws, rules, and orders.

460.24 Stayed or invalid parts.

Appendix to Part 460--Exemptions

Authority: 38 Stat. 717, as amended (15 U.S.C. 41 et seq.).

Source: 44 FR 50242, Aug. 27, 1979, unless otherwise noted.

15
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Sec. 460.1 What this regulation does.

This regulation deals with home insulation labels, fact sheets, ads,
and other promotional materials in or affecting commerce, as
" “commerce'' is defined in the Federal Trade Commission Act. If you are
covered by this regulation, breaking any of its rules is an unfair and
deceptive act or practice or an unfair method of competition under
section 5 of that Act. You can be fined heavily (up to $11,000 plus an
adjustment for inflation, under Sec. 1.98 of this chapter) each time

you break a rule.

[70 FR 31274, May 31, 2005]

Sec. 460.2 What is home insulation.

Insulation is any material mainly used to slow down heat flow. It
may be mineral or organic, fibrous, cellular, or reflective (aluminum
foil). It may be in rigid, semirigid, flexible, or loose-fill form. Home
insulation is for use in old or new homes, condominiums, cooperatives,
apartments, modular homes, or mobile homes. It does not include pipe
insulation. It does not include any kind of duct insulation except for

duct wrap.

Sec. 460.3 Who is covered.

You are covered by this regulation if you are a member of the home
insulation industry. This includes individuals, firms, partnerships, and
corporations. It includes manufacturers, distributors, franchisors,
installers, retailers, utility companies, and trade associations.
Advertisers and advertising agencies are also covered. So are labs doing
tests for industry members. If you sell new homes to consumers, you are

covered.

Sec. 460.4 When the rules apply.

You must follow these rules each time you import, manufacture,

distribute, sell, install, promote, or label home insulation. You must

16
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follow them each time you prepare, approve, place, or pay for home
insulation labels, fact sheets, ads, or other promotional materials for
consumer use. You must also follow them each time you supply anyone
covered by this regulation with written information that is to be used
in labels, fact sheets, ads, or other promotional materials for consumer
use. Testing labs must follow the rules unless the industry members
tells them, in writing, that labels, fact sheets, ads, or other
promotional materials for home insulation will not be based on the test

results.

460.5 R-value tests.

R-value measures resistance to heat flow. R-values given in labels,
fact sheets, ads, or other promotional materials must be based on tests
done under the methods listed below. They were designed by the American
Society of Testing and Materials (ASTM). The test methods are:

(a) All types of insulation except aluminum foil must be tested with

ASTM C 177-04, °~"Standard Test Method for Steady-State Heat Flux
Measurements and Thermal Transmission Properties by Means of the
Guarded-Hot-Plate Apparatus;'' ASTM C 518-04, "~ Standard Test Method for
Steady-State Thermal Transmission Properties by Means of the Heat Flow
Meter Apparatus;'' ASTM C 1363-97, "~ Standard Test Method for the Thermal
Performance of Building Assemblies by Means of a Hot Box Apparatus'' or
ASTM C 1114-00, °~"Standard Test Method for Steady-State Thermal

Transmission Properties by Means of the Thin-Heater Apparatus.''

The tests must be done at a mean temperature of 75 [degrees] Fahrenheit
and with a temperature differential of 50 [degrees] Fahrenheit plus or
minus 10 degrees Fahrenheit. The tests must be done on the insulation
material alone (excluding any airspace). R-values (° "thermal
resistance'') based upon heat flux measurements according to ASTM C 177-
04 or ASTM C 518-04 must be reported only in accordance with the
requirements and restrictions of ASTM C 1045-01, "~ "Standard Practice for
Calculating Thermal Transmission Properties from Steady-State
Conditions."''

(1) For polyurethane, polyisocyanurate, and extruded polystyrene,
the tests must be done on samples that fully reflect the effect of aging
on the product's R-value. To age the sample, follow the procedure in
paragraph 4.6.4 of GSA Specification HH-I-530A, or another reliable
procedure.

(2) For loose-fill cellulose, the tests must be done at the settled
density determined under paragraph 8 of ASTM C 739-03, "~ Standard

17
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Specification for Cellulosic Fiber Loose-Fill Thermal Insulation.''

(3) For loose-fill mineral wool, self-supported, spray-applied
cellulose, and stabilized cellulose, the tests must be done on samples
that fully reflect the effect of settling on the product's R-value.

(4) For self-supported spray-applied cellulose, the tests must be
done at the density determined pursuant to ASTM C 1149-02, °~  Standard
Specification for Self-Supported Spray Applied Cellulosic Thermal
Insulation.''

(5) For loose-fill insulations, the initial installed thickness for
the product must be determined pursuant to ASTM C 1374-03, °~ "Standard
Test Method for Determination of Installed Thickness of Pneumatically
Applied Loose-Fill Building Insulation,'' for R-values of 13, 19, 22,
30, 38, 49 and any other R-values provided on the product's label
pursuant to Sec. 460.12.

(b) Single sheet systems of aluminum foil must be tested with ASTM E
408-71 (Reapproved 2002), "~ Standard Test Methods for Total Normal
Emittance of Surfaces Using Inspection-Meter Techniques,'' or ASTM C
1371-04a, "~ Standard Test Method for Determination of Emittance of
Materials Near Room Temperature Using Portable Emissometers.'' This
tests the emissivity of the foil--its power to radiate heat. To get the
R-value for a specific emissivity level, air space, and direction of
heat flow, use the tables in the most recent edition of the American
Society of Heating, Refrigerating, and Air-Conditioning Engineers'
(ASHRAE) Fundamentals Handbook, if the product is intended for
applications that meet the conditions specified in the tables. You must
use the R-value shown for 50[degrees] Fahrenheit, with a temperature
differential of 30[degrees] Fahrenheit.

(c¢) Aluminum foil systems with more than one sheet, and single sheet
systems of aluminum foil that are intended for applications that do not
meet the conditions specified in the tables in the most recent edition
of the ASHRAE Fundamentals Handbook, must be tested with ASTM C 1363-97,
" "Standard Test Method for the Thermal Performance of Building
Assemblies by Means of a Hot Box Apparatus,'' in a test panel
constructed according to ASTM C 1224-03, "~ “Standard Specification for
Reflective Insulation for Building Applications,'' and under the test
conditions specified in ASTM C 1224-03. To get the R-value from the
results of those tests, use the formula specified in ASTM C 1224-03.

(d) For insulation materials with foil facings, you must test the R-
value of the material alone (excluding any air spaces) under the methods
listed in paragraph (a) of this section. You can also determine the R-

value of the material in conjunction with an air space. You can use one

18
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of two methods to do this:

(1) You can test the system, with its air space, under ASTM C 1363-
97, "Standard Test Method for the Thermal Performance of Building
Assemblies by Means of a Hot Box Apparatus,'' which is incorporated by
reference in paragraph (a) of this section. If you do this, you must
follow the rules in paragraph (a) of this section on temperature, aging
and settled density.

(2) You can add up the tested R-value of the material and the R-
value of the air space. To get the R-value for the air space, you must
follow the rules in paragraph (b) of this section.

(e) The standards listed above are incorporated by reference into
this section. These incorporations by reference were approved by the
Director of the Federal Register in accordance with 5 U.S.C. 552 (a) and
1 CFR part 51. Copies may be inspected at the Federal Trade Commission,
Consumer Response Center, Room 130, 600 Pennsylvania Avenue, NW.,
Washington, DC 20580, or at the National Archives and Records
Administration (NARA). For information on the availability of this
material at NARA, call (202) 741-6030, or go to: http://
www.archives.gov/federal--register/code--of--federal--regulations/ibr--
locations.html. Copies of materials and standards incorporated by
reference may be obtained from the issuing organizations listed in this
section.

(1) The American Society of Testing and Materials, 100 Barr Harbor
Drive, P.O. Box C700, West Conshocken, PA 19428-2959.

(i) ASTM C 177-04, "~ Standard Test Method for Steady-State Heat Flux
Measurements and Thermal Transmission Properties by Means of the
Guarded-Hot-Plate Apparatus.''

(ii) ASTM C 518-04, °~"Standard Test Method for Steady-State Thermal
Transmission Properties by Means of the Heat Flow Meter Apparatus.''

(iii) ASTM C 739-03, "~ "Standard Specification for Cellulosic Fiber
Loose-Fill Thermal Insulation.''

(iv) ASTM C 1045-01, °~~Standard Practice for Calculating Thermal
Transmission Properties from Steady-State Conditions.''

(v) ASTM C 1114-00, "~ “Standard Test Method for Steady-State Thermal
Transmission Properties by Means of the Thin-Heater Apparatus.''

(vi) ASTM C 1149-02, "~ ~Standard Specification for Self-Supported
Spray Applied Cellulosic Thermal Insulation.''

(vii) ASTM C 1224-03, "~ “Standard Specification for Reflective
Insulation for Building Applications.''

(viii) ASTM C 1363-97, "~ Standard Test Method for the Thermal

Performance of Building Assemblies by Means of a Hot Box Apparatus.''

19
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(ix) ASTM C 1371-04a, "~ ~“Standard Test Method for Determination of
Emittance of Materials Near Room Temperature Using Portable
Emissometers. '’

(x) ASTM C 1374-03, "~ ~Standard Test Method for Determination of
Installed Thickness of Pneumatically Applied Loose-Fill Building
Insulation.''

(xi) ASTM E 408-71 (Reapproved 2002), "~ Standard Test Methods for
Total Normal Emittance of Surfaces Using Inspection-Meter Techniques.''

(2) U.S. General Services Administration (GSA), 1800 F Street, NW.,
Washington, DC 20405.

(1) GSA Specification HH-I-530A, Federal Specification, Insulation
Board, Thermal (Urethane), November 22, 1971.

(11i) [Reserved]

[70 FR 31274, May 31, 2005]

Sec. 460.6 "~ "Representative thickness'' testing.

All tests except aluminum foil tests must be done at a
representative thickness for every thickness shown in a label, fact
sheet, ad, or other promotional material. ~ "Representative thickness''
means a thickness at which the R-value per unit will vary no more than
plus or minus 2% with increases in thickness. However, if the thickness
shown in your label, fact sheet, ad, or promotional material is less
than the representative thickness, then you can test the insulation at

the thickness shown.

Sec. 460.7 Which test version to use.

Use the version of the ASTM test method that was in effect when this
regulation was promulgated. If ASTM changes a test method, the new
version will automatically replace the old one in these rules 90 days
after ASTM first publishes the change. However, the Commission's staff

or a person affected by the change can petition the Commission during the
90-day period not to adopt the change or to reopen the proceeding to
consider it further.

Sec. 460.8 R-value tolerances.
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If you are a manufacturer of home insulation, no individual specimen
of the insulation you sell can have an R-value more than 10% below the
R-value shown in a label, fact sheet, ad, or other promotional material
for that insulation. If you are not a manufacturer, you can rely on the
R-value data given to you by the manufacturer, unless you know or should

know that the data is false or not based on the proper tests.

[70 FR 31275, May 31, 2005]

Sec. 460.9 What test records you must keep.

Manufacturers and testing labs must keep records of each item of
information in the "~ "Report'' section of the ASTM test method that is
used for a test. They must also keep the following records:

(a) The name and address of the testing lab that did each test.

(b) The date of each test.

(c) For manufacturers, the date each test report was received from a
lab. For labs, the date each test report was sent to a manufacturer.

(d) For extruded polystyrene, polyurethane, and polyisocyanurate,
the age (in days) of the specimen that was tested.

(e) For aluminum foil, the emissivity level that was found in the

test.

Manufacturers who own their own testing labs need not keep records of

the information in paragraph (c) of this section.

Keep these records for at least three years. If the documents show proof
for your claims, the three years will begin again each time you make the
claim. Federal Trade Commission staff members can check these records at

any time, but they must give you reasonable notice first.
Sec. 460.10 How statements must be made.

All statements called for by this regulation must be made clearly
and conspicuously. Among other things, you must follow the Commission's

enforcement policy statement for clear and conspicuous disclosures in

foreign language advertising and sales materials, 16 CFR 14.9.
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[61 FR 13666, Mar. 28, 1996]

Sec. 460.11 Rounding off R-values.

R-values shown in labels, fact sheets, ads, or other promotional
materials must be rounded to the nearest tenth. However, R-values of 10

or more may be rounded to the nearest whole number.

Sec. 460.12 Labels.

If you are a manufacturer, you must label all packages of your
insulation. The labels must contain:

(a) The type of insulation.

(b) A chart showing these items:

(1) For batts and blankets of any type: the R-value, length, width,
thickness, and square feet of insulation in the package.

(2) For all loose-fill insulation: the minimum settled thickness,
initial installed thickness, maximum net coverage area, number of bags
per 1,000 square feet, and minimum weight per square foot at R-values of
13, 19, 22, 30, 38, and 49. You must also give this information for any
additional R-values you list on the chart. Labels for these products
must state the minimum net weight of the insulation in the package. You
must also provide information about the blowing machine and machine
settings used to derive the initial installed thickness information.

(3) For boardstock: the R-value, length, width, and thickness of the
boards in the package, and the square feet of insulation in the package.
(4) For aluminum foil: the number of foil sheets; the number and

thickness of the air spaces; and the R-value provided by that system
when the direction of heat flow is up, down, and horizontal. You can
show the R-value for only one direction of heat flow if you clearly and
conspicuously state that the foil can only be used in that application.

(5) For insulation materials with foil facings, you must follow the

rule that applies to the material itself. For example, if you

manufacture boardstock with a foil facing, follow paragraph (b) (3) of this
section. You can also show the R-value of the insulation when it is
installed in conjunction with an air space. This is its "~ “system R-value.''
If you do this, you must clearly and conspicuously state the conditions
under which the system R-value can be attained.

(6) For air duct insulation: the R-value, length, width, thickness,

and square feet of insulation in the package.
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(c) The following statement: 'R means resistance to heat flow. The
higher the R-value, the greater the insulating power.''

(d) If installation instructions are included on the label or with
the package, add this statement: "~ "To get the marked R-value, it is
essential that this insulation be installed properly. If you do it
yourself, follow the instructions carefully.''

(e) If no instructions are included, add this statement: "~ To get
the marked R-value, it is essential that this insulation be installed
properly. If you do it yourself, get instructions and follow them

carefully. Instructions do not come with this package.''

[70 FR 31276, May 31, 2005]

Sec. 460.13 Fact sheets.

If you are a manufacturer, you must give retailers and installers
fact sheets for the insulation products you sell to them. Each sheet
must contain what is listed here. You can add any disclosures that are
required by federal laws, regulations, rules, or orders. You can add any
disclosures that are required by State or local laws, rules, and orders,
unless they are inconsistent with the provisions of this regulation. Do

not add anything else.

Each fact sheet must contain these items:

(a) The name and address of the manufacturer. It can also include a
logo or other symbol that the manufacturer uses.

(b) A heading: "~ "This is -—-————--- insulation.'' Fill in the blank
with the type and form of your insulation.

(c) The heading must be followed by a chart:

(1) If Sec. 460.12(b) requires a chart for your product's label,
you must use that chart. For foamed-in-place insulations, you must show
the R-value of your product at 3\1/2\ inches. You can also show R-values
at other thicknesses.

(2) You can put the charts for similar products on the same fact
sheet. For example, if you sell insulation boards or batts in three
different thicknesses, you can put the label charts for all three
products on one fact sheet. If you sell loose-fill insulation in two
different bag sizes, you can put both coverage charts on one fact sheet,
as long as you state which coverage chart applies to each bag size.

(d) For air duct insulation, the chart must be followed by this
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statement:

" "The R-value of this insulation varies depending on how much it is

compressed during installation.''

(e) After the chart and any statement dealing with the specific type
of insulation, ALL fact sheets must carry this statement, boxed, in 12-

point type:
Read This Before You Buy
What You Should Know About R-values

The chart shows the R-value of this insulation. R means resistance
to heat flow. The higher the R-value, the greater the insulating power.
Compare insulation R-values before you buy.

There are other factors to consider. The amount of insulation you
need depends mainly on the climate you live in. Also, your fuel savings
from insulation will depend upon the climate, the type and size of your
house, the amount of insulation already in your house, and your fuel use
patterns and family size. If you buy too much insulation, it will cost
you more than what you'll save on fuel.

To get the marked R-value, it is essential that this insulation be

installed properly.

[44 FR 50242, Aug. 27, 1979, as amended at 45 FR 68928, Oct. 17, 1980;
70 FR 31276, May 31, 2005]

Sec. 460.14 How retailers must handle fact sheets.

If you sell insulation to do-it-yourself customers, you must have
fact sheets for the insulation products you sell. You must make the fact
sheets available to your customers. You can decide how to do this, as
long as your insulation customers are likely to notice them. For

example, you can put them in a display, and let customers take copies of
them. You can keep them in a binder at a counter or service desk, and have
a sign telling customers where the fact sheets are. You need not make the
fact sheets available to customers if you display insulation packages on
the sales floor where your insulation customers are likely to notice them
and each individual insulation package offered for sale contains all
package label and fact sheet disclosures required by Sec. Sec. 460.12 and

460.13.
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[70 FR 31276, May 31, 2005]

Sec. 460.15 How installers must handle fact sheets.

If you are an installer, you must have fact sheets for the
insulation products you sell. Before customers agree to buy insulation
from you, you must show them the fact sheet(s) for the type(s) of
insulation they want. You can decide how to do this. For example, you
can give each customer a copy of the fact sheet(s). You can keep the
fact sheets in a binder, and show customers the binder before they agree

to buy.

Sec. 460.16 What new home sellers must tell new home buyers.

If you are a new home seller, you must put the following information
in every sales contract: The type, thickness, and R-value of the
insulation that will be installed in each part of the house. There is an
exception to this rule. If the buyer signs a sales contract before you
know what type of insulation will be put in the house, or if there is a
change in the contract, you can give the buyer a receipt stating this

information as soon as you find out.

Sec. 460.17 What installers must tell their customers.

If you are an installer, you must give your customers a contract or
receipt for the insulation you install. For all insulation except loose-
fill and aluminum foil, the receipt must show the coverage area,
thickness, and R-value of the insulation you installed. The receipt must
be dated and signed by the installer. To figure out the R-value of the
insulation, use the data that the manufacturer gives you. If you put
insulation in more than one part of the house, put the data for each
part on the receipt. You can do this on one receipt, as long as you do
not add up the coverage areas or R-values for different parts of the
house. Do not multiply the R-value for one inch by the number of inches
you installed. For loose-fill, the receipt must show the coverage area,
initial installed thickness, minimum settled thickness, R-value, and the
number of bags used. For aluminum foil, the receipt must show the number

and thickness of the air spaces, the direction of heat flow, and the R-
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value.

[70 FR 31276, May 31, 2005]

Sec. 460.18 1Insulation ads.

(a) If your ad gives an R-value, you must give the type of
insulation and the thickness needed to get that R-value. Also, add this
statement explaining R-values: °~"The higher the R-value, the greater the
insulating power. Ask your seller for the fact sheet on R-values.''

(b) If your ad gives a price, you must give the type of insulation,
the R-value at a specific thickness, the statement explaining R-values
in paragraph (a) of this section, and the coverage area for that
thickness. If you give the price per square foot, you do not have to
give the coverage area.

(c) If your ad gives the thickness of your insulation, you must give
its R-value at that thickness and the statement explaining R-values in
paragraph (a) of this section.

(d) If your ad compares one type of insulation to another, the
comparison must be based on the same coverage areas. You must give the
R-value at a specific thickness for each insulation, and the statement
explaining R-values in paragraph (a) of this section. If you give the
price of each insulation, you must also give the coverage area for the
price and thickness shown. However, if you give the price per square
foot, you do not have to give the coverage area.

(e) The affirmative disclosure requirements in Sec. 460.18 do not

apply to ads on television or radio.

[44 FR 50242, Aug. 27, 1979, as amended at 51 FR 39651, Oct. 30, 1986;
70 FR 31276, May 31, 2005]

Sec. 460.19 Savings claims.
(a) If you say or imply in your ads, labels, or other promotional

materials that insulation can cut fuel bills or fuel use, you must have

a reasonable basis for the claim. For example, if you say that

insulation can "~ “slash'' or "~ “lower'' fuel bills, or that insulation

" “saves money,'' you must have a reasonable basis for the claim. Also,
if you say that insulation can "~ cut fuel use in half,'' or "~ “lower fuel
bills by 30%,'' you must have a reasonable basis for the claim.
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(b) If you say or imply in your ads, labels, or other promotional
materials that insulation can cut fuel bills or fuel use, you must make
this statement about savings: "~ "Savings vary. Find out why in the
seller's fact sheet on R-values. Higher R-values mean greater insulating
power. "'

(c) If you say or imply that a combination of products can cut fuel
bills or use, you must have a reasonable basis for the claim. You must
make the statement about savings in paragraph (b) of this section. Also,
you must list the combination of products used. They may be two or more
types of insulation; one or more types of insulation and one or more
other insulating products, like storm windows or siding; or insulation
for two or more parts of the house, like the attic and walls. You must
say how much of the savings came from each product or location. If you
cannot give exact or approximate figures, you must give a ranking. For
instance, 1if your ad says that insulation and storm doors combined to
cut fuel use by 50%, you must say which one saved more.

(d) If your ad or other promotional material is covered by Sec.
460.18 (a), (b), (c), or (d), and also makes a savings claim, you must
follow the rules in Sec. Sec. 460.18 and 460.19. However, you need not
make the statement explaining R-value in Sec. 460.18(a).

(e) Manufacturers are liable if they do not have a reasonable basis
for their savings claims before the claim is made. If you are not a
manufacturer, you are liable only if you know or should know that the
manufacturer does not have a reasonable basis for the claim.

(f) Keep records of all data on savings claims for at least three
years. For the records showing proof for claims, the three years will
begin again each time you make the claim. Federal Trade Commission staff
members can check these records at any time, but they must give you
reasonable notice first.

(g) The affirmative disclosure requirements in Sec. 460.19 do not

apply to ads on television or radio.

[44 FR 50242, Aug. 27, 1979, as amended at 51 FR 39651, Oct. 30, 1986;
70 FR 31276, May 31, 2005]

Sec. 460.20 R-value per inch claims.
In labels, fact sheets, ads, or other promotional materials, do not

give the R-value for one inch or the "~ "R-value per inch'' of your

product. There are two exceptions:
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(a) If an outstanding FTC Cease and Desist Order applies to you but
differs from the rules given here, you can petition to amend the order.
(b) You can do this if actual test results prove that the R-values

per inch of your product does not drop as it gets thicker.

You can list a range of R-value per inch. If you do, you must say
exactly how much the R-value drops with greater thickness. You must also
add this statement: "~ "The R-value per inch of this insulation varies
with thickness. The thicker the insulation, the lower the R-value per

inch. "'

[44 FR 50242, Aug. 27, 1979, as amended at 70 FR 31276, May 31, 2005]

Sec. 460.21 Government claims.

Do not say or imply that a government agency uses, certifies,
recommends, or otherwise favors your product unless it is true. Do not
say or imply that your insulation complies with a governmental standard

or specification unless it is true.

Sec. 460.22 Tax claims.

Do not say or imply that your product qualifies for a tax benefit

unless it is true.

Sec. 460.23 Other laws, rules, and orders.

(a) If an outstanding FTC Cease and Desist Order applies to you but
differs from the rules given here, you can petition to amend to order.

(b) State and local laws and regulations that are inconsistent with,
or frustrate the purposes of, the provisions of this regulation are
preempted. However, a State or local government may petition the
Commission, for good cause, to permit the enforcement of any part of a
State or local law or regulation that would be preempted by this
section.

(c) The Commission's three-day cooling-off rule stays in force.

[44 FR 50242, Aug. 27, 1979, as amended at 70 FR 31276, May 31, 2005]
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Sec. 460.24 Stayed or invalid parts.

If any part of this regulation is stayed or held invalid, the rest

of it will stay in force.
Appendix to Part 460--Exemptions

Section 18 (g) (2) of the Federal Trade Commission Act, 15 U.S.C.
57a(g) (2), authorizes the Commission to exempt a person or class of
persons from all or part of a trade regulation rule if the Commission
finds that application of the rule is not necessary to prevent the
unfair or deceptive acts or practices to which the rule relates. In
response to petitions from industry representatives, the Commission has
granted exemptions from specific requirements of 16 CFR part 460 to
certain classes of sellers. Some of these exemptions are conditioned
upon the performance of alternative actions. The exemptions are limited
to specific sections of part 460. All other requirements of part 460
apply to these sellers. The exemptions are summarized below. For an
explanation of the scope and application of the exemptions, see the
formal Commission decisions in the Federal Register cited at the end of
each exemption.

(a) Manufacturers of perlite insulation products that have an
inverse relationship between R-value and density or weight per square
foot are exempted from the requirements in Sec. Sec. 460.12(b) (2) and
460.13(c) (1) that they disclose minimum weight per square foot for R-
values listed on labels and fact sheets. This exemption is conditioned
upon the alternative disclosure in labels and fact sheets of the maximum
weight per square foot for each R-value required to be listed. 46 FR
22179 (1981).

(b) Manufacturers of rigid, flat-roof insulation products used in
flat, built-up roofs are exempted from the requirements in Sec. 460.12
that they label these home insulation products. 46 FR 22180 (1981).

(c) New home sellers are exempted from:

(1) the requirement in Sec. 460.18(a) that they disclose the type
and thickness of the insulation when they make a representation in an
advertisement or other promotional material about the R-value of the
insulation in a new home;

(2) the requirement that they disclose in an advertisement or other
promotional material the R-value explanatory statement specified in

Sec. 460.18(a) or the savings explanatory statement specified in Sec.

29



Case 6:09-cv-00378-CEH-KRS Document 66 Filed 01/09/13 Page 30 of 30 PagelD 1661

460.19 (b), conditioned upon the new home sellers alternatively
disclosing the appropriate explanatory statement in the sales contract
along with the disclosures required by Sec. 460.16;

(3) the requirement that they make the disclosures specified in
Sec. 460.19(c) if they claim that insulation, along with other products
in a new home, will cut fuel bills or fuel use; and

(4) the regquirement that they include the reference to fact sheets
when they must disclose the R-value explanatory statement or the savings
claim explanatory statement under Sec. 460.18(a) or Sec. 460.19(b),
respectively.

The exemptions for new home sellers also apply to home insulation
sellers other than new home sellers when they participate with a new
home seller to advertise and promote the sale of new homes, provided
that the primary thrust of the advertisement or other promotional
material is the promotion of new homes, and not the promotion of the
insulation product. 48 FR 31192 (1983).

[61 FR 13666, Mar. 28, 1996]
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