
Case 2:12-cv-00945-MSG   Document 2   Filed 02/23/12   Page 1 of 33

UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

JGRD, INC., also d/b/a Voiceblaze.com and 
VoiceBlaze; 

CHARLES JOSEPH GARIS, JR., individually 
and as an officer of JGRD, Inc.; and 

RANDALL KEITH DELP, individually and as a 
managing agent of JGRD, Inc.; 

Defendants. 

Case No. -----
STIPULATED JUDGMENT AND 
ORDER FOR PERMANENT 
INJUNCTION 

Plaintiff, the United States of America, acting upon notification and authorization to the 

Attorney General by the Federal Trade Commission ("Commission"), has commenced this action 

by filing the complaint, and Defendants have waived service of the summons and the complaint. 

The parties, represented by the attorneys whose names appear hereafter, have agreed to 

settlement of this action without adjudication of any issue of fact or law and without Defendants 

admitting liability for any of the violations alleged in the complaint. 

THEREFORE, on the joint motion of the parties, it is ORDERED, ADJUDGED, AND 

DECREED as follows: 

FINDINGS 

1. This Court has jurisdiction over the subject matter and the parties pursuant to 28 U.S.C. 

§§ 1331, 1337(a), 1345 and 1355, and 15 U.S.C. §§ 45(m)(I)(A), 53(b), and 56(a). 
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2. Venue is proper as to all parties in this District. 

3. The activities of Defendants are in or affecting commerce, as defined in Section 4 of the 

Federal Trade Commission Act ("FTC Act"), 15 U.S.C. § 44. 

4. The complaint states a claim upon which relief may be granted against Defendants, under 

. Sections 5(a), 5(m)(I)(A), and 13(b) of the FTC Act, 15 U.S.C. §§ 45(a), 45(m)(I)(A), 

and 53(b). 

5. Defendants have entered into this Stipulated Judgment and Order for Permanent 

Injunction ("Order") freely and without coercion. Defendants further acknowledge that 

they have read the provisions of this Order and are prepared to abide by them. 

6. Plaintiff and Defendants waive all rights to appeal or otherwise challenge or contest the 

validity of this Order. 

7. Defendants have agreed that this Order does not entitle Defendants to seek or to obtain 

attorneys' fees as a prevailing party under the Equal Access to Justice Act, 28 U.S.C. 

§ 2412, and Defendants further waive any rights to attorneys' fees that may arise under 

said provision of law. 

8. Entry of this Order is in the public interest. 

DEFINITIONS 

For the purpose of this Order, the following definitions shall apply: 

1. "Asset" and "Assets" mean any legal or equitable interest in, right to, or claim to, any 

real or personal property, including, but not limited to, "goods," "instruments," 

"equipment," "fixtures," "general intangibles," "inventory," "checks," or "notes," (as 

these terms are defined in the Uniform Commercial Code), lines of credit, chattels, 
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leaseholds, contracts, mail or other deliveries, shares of stock, lists of consumer names, 

accounts, credits, premises, receivables, funds, and all cash, wherever located. 

2. "Assisting other persons" means providing any of the following goods or services to 

another person while knowing or consciously avoiding knowing that the person receiving 

assistance is engaged in an act or practice that is prohibited by this Order: (i) serving as 

an officer, director, or consultant; (ii) initiating telephone calls for the purpose of 

delivering recorded messages; (iii) providing or arranging for access to software, 

equipment that dials stored or generated telephone numbers, or telecommunications 

services for the purpose of initiating telephone calls that deliver recorded messages; (iv) 

providing or arranging for access to services that permit alteration of the name of the 

calling party displayed by caller identification services; (v) providing or acquiring lists of 

names or telephone numbers for the purpose of contacting persons on the list by 

telephone; (vi) formulating or providing, or arranging for the formulation or provision of, 

any script or any other material for communicating with customers or potential 

customers; or (vii) providing any other substantial help or aid. 

3. "Caller identification service" means a service that allows a telephone subscriber to 

have the telephone number, and, where available, name of the calling party transmitted 

contemporaneously with the telephone call, and displayed on a device in or connected to 

the subscriber's telephone. 

4. "Charitable contribution" means any donation or gift of money or any other thing of 

value. 
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5. "Defendants" means JGRD, Inc., Charles Joseph Garis, Jr. and Randall Keith Delp, 

individually, collectively, or in any combination. 

6. "Do Not Call request" means a statement by a person that indicates that he or she does 

not wish to receive telephone calls initiated to induce the purchase of goods or services or 

to solicit charitable contributions. 

7. "Established business relationship" means a relationship between the seller and a 

person based on: (a) the person's purchase, rental, or lease of the seller's goods or 

services or a financial transaction between the person and seller, within the eighteen (18) 

months immediately preceding the date of the telemarketing call; or (b) the person's 

inquiry or application regarding a product or service offered by the seller, within the three 

(3) months immediately preceding the date of a telemarketing call. 

8. JGRD, Inc., means JGRD, Inc., whether doing business as "VoiceBlaze" or 

"VoiceBlaze.com" or under any other name, and its successors and assigns. 

9. "National Do Not Call Registry" means the National Do Not Call Registry, which is the 

"do-not-call" registry maintained by the Commission pursuant to 16 C.F .R. § 

31 O.4(b )(1 )(iii)(B). 

10. "Outbound telephone call" means a telephone call initiated by a telemarketer to induce 

the purchase of goods or services or to solicit a charitable contribution. 

11. "Person" means any individual, group, unincorporated association, limited or general 

partnership, corporation, or other business entity. 
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12. "Representatives" means Defendants' officers, agents, servants, employees, attorneys, 

and those persons in active concert or participation with them who receive actual notice 

of this Order by personal service or otherwise. 

13. "Seller" means any person who, in connection with a telemarketing transaction, provides, 

offers to provide, or arranges for others to provide goods or services to the customer in 

exchange for consideration, whether or not such person is under the jurisdiction of the 

Commission. 

14. "Subscriber" means any person who, for consideration, authorizes Defendants to initiate, 

or arranges for Defendants or their Representatives to assist others in initiating, multiple 

telephone calls for the purpose of delivering recorded messages, but does not include a 

person who purchases the right to use software and receives no other good or service 

from Defendants. 

15. "Telemarketer" means any person who, in connection with telemarketing, initiates or 

receives telephone calls to or from a customer or donor. 

16. "Telemarketing" means a plan, program, or campaign which is conducted to induce the 

purchase of goods or services or a charitable contribution, by use of one or more 

telephones and which involves more than one interstate telephone call. Telemarketing 

does not include the solicitation of sales through the mailing of a catalog as set forth in 16 

C.F.R. § 310.2(dd) or any other act or practice exempted by 16 C.F.R. § 310.6. 

17. "Telemarketing Sales Rule" means the Commission rule titled "Telemarketing Sales 

Rule," 16 C.F.R. Part 310, attached as Appendix A, or as amended. 
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ORDER 

I. PROHIBITION AGAINST ILLEGAL TELEMARKETING PRACTICES 

IT IS ORDERED that, in connection with telemarketing, Defendants and their 

Representatives, whether acting directly or through any entity, corporation, subsidiary, division, 

affiliate, or other device, are permanently restrained and enjoined from engaging in, causing other 

persons to engage in, and assisting other persons to engage in, violations of the Telemarketing 

Sales Rule, including, but not limited to: 

A. Initiating any outbound telephone call to any person at a telephone number on the 

National Do Not Call Registry unless the seller proves that: 

1. the seller has obtained the express agreement, in writing, of such person to place 

calls to that person. Such written agreement shall clearly evidence such person's 

authorization that calls made by or on behalf of a specific party may be placed to 

that person, and shall include the telephone number to which the calls may be 

placed and the signature of that person; or 

2. the seller has an established business relationship with such person and that 

person has not previously stated that he or she does not wish to receive outbound 

telephone calls made by or on behalf of the seller; 

B. Abandoning, or causing others to abandon, any outbound telephone call to a person by 

failing to connect the call to a live operator within two seconds of the person's completed 

greeting, unless Defendants or their Representatives prove that the following four 

conditions are met: 
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1. Defendants and their Representatives employ technology that ensures 

abandonment of no more than three percent of all calls answered by a person, 

measured over the duration of a single calling campaign, if less than thirty days, or 

separately over each successive 30-day period or portion thereof that the campaign 

continues; 

2. Defendants and their Representatives, for each telemarketing call placed, allow 

the telephone to ring for at least fifteen seconds or four rings before disconnecting 

an unanswered call; 

3. Whenever a live operator is not available to speak with the person answering the 

call within two seconds after the person's completed greeting, Defendants or their 

Representatives promptly playa recorded message that states the name and 

telephone number of the seller on whose behalf the call was placed; and 

4. Defendants or their Representatives retain records, in accordance with 16 C.F.R. § 

310.5 (b )-( d), establishing compliance with the preceding three conditions; 

C. Initiating any outbound telephone call that delivers a prerecorded message to induce the 

purchase of any good or service, other than a prerecorded message permitted for 

compliance with the call abandonment safe harbor in 16 C.F.R. § 310.4(b)(4)(iii), unless: 

1. prior to making any such call, the seller has obtained from the recipient of the call 

an express agreement, in writing, that: 

a. the seller obtained only after a clear and conspicuous disclosure that the 

purpose of the agreement is to authorize the seller to place prerecorded 

calls to such person; 
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b. the seller obtained without requiring, directly or indirectly, that the 

agreement be executed as a condition of purchasing any good or service; 

c. evidences the willingness of the recipient of the call to receive calls that 

deliver prerecorded messages by or on behalf of a specific seller; and 

d. includes such person's telephone number and signature; or 

2. The telephone call delivers a prerecorded healthcare message made by, or on 

behalf of, a covered entity or its business associate, as those terms are defined in 

the HIPP A Privacy Rule, 45 C.F .R. 160.103; 

D. Failing to disclose truthfully, promptly, and in a clear and conspicuous manner the 

identity of the seller, that the purpose of the call is to sell goods or services, and the 

nature of the goods or services; and 

E. Failing to transmit or cause to be transmitted to any caller identification service in use by 

a recipient of a telemarketing call either: (i) the telephone number of the telemarketer 

making the call and the name of the telemarketer; or (ii) the telephone number for 

customer service of the seller on whose behalf the call is made and the name of the seller. 

Provided, however, that the requirements of this section do not apply to the solicitation of sales 

by mailing a catalog as set forth in 16 C.F .R. § 31 0.2( dd) or any other act or practice exempted 

by 16 C.F.R. § 310.6 and,providedfurther that if the Commission promulgates rules that, in 

whole or part, modify or supersede the Telemarketing Sales Rule, then, on and after the effective 

date of any such rules, (1) Defendants and their Representatives shall comply fully and 

completely with all applicable requirements of such rules and (2) telephone calls that are 
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permitted by such rules do not constitute a violation of this Order if Defendants and their 

Representatives satisfy all the applicable requirements of such rules. 

II. DISTRIBUTION OF ORDER BY DEFENDANTS, 
ACKNOWLEDGMENTS OF RECEIPT, 

AND TERMINATION OF NONCOMPLIANT SUBSCRIBERS 

IT IS FURTHER ORDERED that: 

A. Defendants shall, within thirty (30) days of the entry of this Order, provide a copy of this 

Order including Appendix A to all of their owners, principals, members, officers, and 

directors, as well as managers, agents, servants, employees, and attorneys having 

decision-making authority with respect to the subject matter of this Order; secure from 

each such person a signed statement acknowledging receipt of a copy of this Order; and 

shall, within ten (10) days of complying with this Paragraph, file an affidavit with the 

Court and serve the Commission, by sending a copy thereof by overnight courier, to the 

Associate Director for Enforcement, Federal Trade Commission, setting forth the fact and 

manner of their compliance, including the name and title of each person to whom a copy 

of the Order has been provided. Provided that, in lieu of overnight courier, Defendants 

may serve the Commission with the affidavit by first-class mail, but only if they 

contemporaneously send an electronic version to the Commission at DEBrief@ftc.gov. 

B. Defendants shall, within ten (10) days of the date of this Order, review all the messages 

that subscribers deliver with the assistance of Defendants or their Representatives and, for 

each subscriber that delivers a message to businesses or consumers that promotes the 

purchase of goods or services or solicits charitable contributions, Defendants or their 

Representatives shall, within thirty (30) days of the entry of this Order: 
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1. Provide the subscriber with: (i) a copy of this Order, including Appendix A; and 

(ii) a written notice stating that the use of Defendants' services to cause the 

initiation of telephone calls that do not comply with this Order will result in 

immediate termination of services; and 

2. Obtain from each such subscriber a signed and dated statement acknowledging 

receipt of this Order and the written notice concerning immediate termination of 

servIces. 

C. Prior to commencing services that assist subscribers or prospective subscribers in 

delivering a message to businesses or consumers that was not reviewed under 

Subparagraph B, Defendants shall review the message and, if the message promotes the 

purchase of goods or services or solicits charitable contributions and the subscriber or 

proposed subscriber seeking to deliver the messages has not previously provided a 

statement acknowledging receipt of this Order, Defendants or their Representatives shall: 

1. Provide each such subscriber or prospective subscriber with: (i) a copy of this 

Order, including Appendix A; and (ii) a written notice stating that the use of 

Defendants' services to cause the initiation of telephone calls that do not comply 

with this Order will result in immediate termination of services; and 

2. Obtain from each such subscriber or prospective subscriber a signed and dated 

statement acknowledging receipt of this Order and the written notice concerning 

immediate termination of services. 

D. Defendants shall: 
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1. Terminate services to any subscriber immediately upon discovering that a 

subscriber has used the services of Defendants or their Representatives to initiate 

or cause the initiation of telephone calls that do not comply with this Order; 

2. Refuse to provide services to any prospective subscriber if such services would 

assist or support the initiation of telephone calls that do not comply with this 

Order; and 

3. Provide a copy of this Order (including Appendix A) to any person that purchases 

the right to use software to initiate telephone calls to deliver prerecorded messages 

and receives no other good or service from Defendants. 

III. CIVIL PENALTY 

IT IS FURTHER ORDERED that: 

A. Judgment in the amount of one million dollars ($1,000,000) is entered against 

Defendants, jointly and severally, as a civil penalty, pursuant to Section 5(m)(I)(A) of the 

FTC Act, 15 U.S.C. § 45(m)(I)(A). Upon payment to the Treasurer of the United States 

of the amount provided in Subparagraph III.B, the remainder of the civil penalty 

judgment shall be suspended subject to the conditions set forth in Subparagraph III.C of 

this Order. 

B. Defendants and their attorneys represent that, prior to or concurrently with their execution 

of this Order, Defendants have transferred ten thousand dollars ($10,000), as non­

suspended civil penalty payment, to their attorney, who shall hold the entire sum for no 

purpose other than payment to the Treasurer of the United States after entry of this Order 

by the Court. Within five (5) days of receipt of notice of the entry of this Order, 
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Defendants' attorney shall transfer such civil penalty payment in the form of a wire 

transfer payable to the Treasurer of the United States. Written confirmation of the wire 

transfer shall be delivered to: Director, Consumer Protection Branch, U.S. Department of 

Justice, Civil Division, P.O. Box 386, Washington, DC 20044. The cover letter 

accompanying the written confirmation shall include the title of this litigation and a 

reference to DJ# 102-3720. Such transfer by Defendants' attorney shall constitute 

satisfaction of the portion of the judgment that is not suspended pursuant to this Order. 

C. Plaintiff s and the Commission's agreement to this Order is expressly premised upon the 

truthfulness, accuracy and completeness of Defendants' sworn financial statements and 

supporting documents submitted to the Commission, namely those of JORD, Inc., signed 

and dated September 27, 2011, and those of Charles Joseph Oaris, Jr. and Randall Keith 

Delp signed and dated September 28, 2011, which include material information upon 

which Plaintiff and the Commission relied in negotiating and agreeing to this Order. If, 

upon motion by Plaintiff, this Court finds that Defendants' financial statements and 

related documents failed to disclose any material asset or materially misstated the value 

of any asset, or made any other material misstatement or omission, the Court shall lift the 

suspension of the judgment and require payment of civil penalty in the full amount of the 

judgment ($1,000,000), less all amounts paid to the Treasurer of the United States 

pursuant to Subparagraph III.B. Provided, however, that in all other respects this Order 

shall remain in full force and effect, unless otherwise ordered by the Court. Proceedings 

instituted under this Paragraph are in addition to, and not in lieu of, any other civil or 
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criminal remedies that may be provided by law, including any other proceedings the 

Plaintiff may initiate to enforce this Order. 

D. Upon entry of this judgment, Defendants relinquish all dominion, control, and title to the 

funds paid to the fullest extent permitted by law. Defendants shall make no claim to or 

demand for return of the funds, directly or indirectly, through counselor otherwise. 

E. Defendants agree that the facts as alleged in the complaint filed in this action shall be 

taken as true, without further proof, in any subsequent civil litigation by Plaintiff or the 

Commission to enforce its rights to any payment or money judgment pursuant to this 

Order. Defendants agree that the judgment represents a civil penalty owed to the United 

States Government, is not compensation for actual pecuniary loss, and, therefore, as to 

Charles Joseph Garis, Jr. and Randall Keith Delp, is not subject to discharge under the 

Bankruptcy Code pursuant to 11 U.S.C. § S23(a)(7). 

F. In accordance with 31 U.S.C. § 7701, Defendants are required, unless they have done so 

already, to furnish to Plaintiff and the Commission their taxpayer identifying numbers. 

These numbers may be used for purposes of collecting and reporting on any delinquent 

amount arising out of Defendants' relationship with the government. 

G. In the event of default on the payment required to be made by Subparagraph III.B, the 

entire judgment, together with interest computed under 28 U.S.C. § 1961 - accrued from 

the date of default until the date of payment - shall be due and payable. Defendants shall 

cooperate fully with Plaintiff and the Commission and their agents in all attempts to 

collect the amount due pursuant to this Paragraph if Defendants fail to pay fully the 

amount due at the time specified herein. In that event, Defendants agree to provide 
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Plaintiff and the Commission with their federal and state tax returns for the preceding two 

years, and to complete new standard-form financial disclosure forms fully and accurately 

within ten (10) business days of receiving a request from Plaintiff or the Commission to 

do so. Defendants further authorize Plaintiff and the Commission to verify all 

information provided on their financial disclosure forms with all appropriate third parties, 

including, but not limited to, financial institutions. 

IV. RECORD KEEPING PROVISIONS 

IT IS FURTHER ORDERED that for a period of ten (10) years from the date of entry 

of this Order, each Defendant shall maintain and make available to the Plaintiff or Commission, 

within seven (7) days of the receipt of a written request, business records demonstrating 

compliance with the terms and provisions of this Order. 

V. NOTIFICATION OF BUSINESS CHANGES 

IT IS FURTHER ORDERED that JGRD, Inc., shall notify the Associate Director for 

Enforcement, Federal Trade Commission, at least thirty (30) days prior to any change in its 

business, including, but not limited to, merger, incorporation, dissolution, assignment, and sale 

that results in the emergence of a successor corporation, the creation or dissolution of a 

subsidiary or parent, or any other change that may affect its obligations under this Order. 

VI. NOTIFICATION OF INDIVIDUAL'S AFFILIATIONS 

IT IS FURTHER ORDERED that Charles Joseph Garis, Jr. and Randall Keith Delp 

shall, for a period of ten (10) years from the date of entry of this Order, notify the Associate 

Director for Enforcement, Federal Trade Commission, within thirty (30) days of his affiliation 

with a new business or employment whose activities include telemarketing, or of his affiliation 
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with a new business or employment in which his own duties and responsibilities involve the sale 

or offering for sale of goods or services. 

VII. NOTICES 

IT IS FURTHER ORDERED that, for the purposes of this Order, Defendants shall, 

unless otherwise directed by the Commission's authorized representatives, send by overnight 

courier (not the U.S. Postal Service) all notifications to the Associate Director for Enforcement 

required by this Order and documents that must be served upon the Associate Director for 

Enforcement to: 

Associate Director for Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 
RE: United States v. JGRD, Inc. dba Voiceblaze.com 

Provided that, in lieu of overnight courier, Defendants may send such notifications by first-class 

mail, but only if Defendants contemporaneously send an electronic version of such report or 

notification to the Commission at DEbrief@ftc.gov. 

VIII. COMMUNICATION WITH DEFENDANTS 

IT IS FURTHER ORDERED that for the purposes of compliance reporting, if 

undersigned counsel no longer represents a Defendant, Plaintiff and the Commission are 

authorized to communicate directly with that Defendant. 

IX. FEES AND COSTS 

IT IS FURTHER ORDERED that each party to this Order agrees to bear its own costs 

and attorneys' fees incurred in connection with this action. 
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X. SEVERABILITY 

IT IS FURTHER ORDERED that the provisions of this Order are separate and 

severable from one another. If any provision is stayed or determined to be invalid, the remaining 

provisions shall remain in full force and effect. 

XI. RETENTION OF JURISDICTION 

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for 

purposes of construction, modification, and enforcement of this Order. 

XII. COMPLETE SETTLEMENT 

The parties, by their respective counsel, consent to entry of the foregoing Order, which 

shall constitute a final judgment and order in this matter. The parties further stipulate and agree 

that the entry of the foregoing Order shall constitute a full, complete, and final settlement of this 

action. 

JUDGMENT IS THEREFORE ENTERED in favor of Plaintiff and against 

Defendants, pursuant to all the terms and conditions recited above. 

SO ORDERED this _ day of ______ , 2012. 

UNITED STATES DISTRICT JUDGE 
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The parties, by their respective counsel, consent to entry of the foregoing Order, which 

shall constitute a final judgment and order in this matter. The parties further stipulate and agree 

that the entry of the foregoing Order shall constitute a full, complete, and final settlement of this 

action. 
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FOR THE PLAINTIFF: 
FOR THE UNITED STATES OF AMERICA FOR THE FEDERAL TRADE COMMISSION: 

TONY WEST 
Assistant Attorney General 
Civil Division 
U.S. DEPARTMENT OF mSTICE 

ZANE D. MEMEGER 
United States Attorney 
Eastern District of Pelllsylvania 

ssistant U.S . Attorney 
Eastern District of Pennsylvania 
615 Chestnut Street, Suite 1250 
Philadelphia, P A 19106 
Telephone: 215-861-8200 
Email : 

MAAME EWUSI-MENSAH FRIMPONG 
Acting Deputy Assistant Attorney General 
Civil Division 

MICHAEL S. BLUME 
Director 
Consumer Protection Branch 

KENNETH L. lOST 
Deputy Director 
Consumer Protection Branch 

orney 
ConsLUner Protection Branch 
U.S. Department of Justice 
P.O. Box 386 
Washington, D.C. 20044 
Telephone: 202-307-6154 
Email : alan.phelps@usdoj .gov 

LOIS C. GREISMAN 
Associate Director for Marketing Practices 
FEDERAL DE COMMISSION 

~ 
ICHAEL TANKERSLEY 

WILLIAM T. MAXSON 
Federal Trade Commission 
600 Pennsylvania Ave., N.W. 
Washington, DC 20580 
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FOR DEFENDANTS: 

~~&~ JGRD, Inc., d/b/a vOi&tJI8Ze. by 
Charles Joseph Garis, Jr. President 

~. 
Cullen & Conwell 
40 East Main Street 
Norristown, PA 1940 I 
(610) 275-2110 
Counsel for Defondants 
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APPENDIX A 
Telemarketing Sales Rule 

Pf. 31D 

PART 31o-TELEMARKETING SALES 
RULE 16 CFR PART 310 

800. 

310.1 Scope of to(fUln.ttons In this part. 
310.2 Dcflnlt.lonB. 
SlD.a Decollt.iv6 telomlU'kotlng Rotti or llrfLC~ 

tiC03. 
310.1 Abusivo to l omnrkD~IDg Bah or prno~ 

tiees. 
310.5 RcconlkuopluR' foqulroments, 
310.6 Exemptions.. 
310,7 ' Actlons by ota.toa and prlvo.to porsona. 

16 CFR Ch.1 (1-1-11 EdHlon) 

:110.8 FOe {or aCCtlM to tho Na.tlona l Do Not 
Oan Regtntry. 

310.0 Sovo rnbllit.y. 

AtmlOlt1'l'Y: 15 U.S.C. 6101- 6108 . 

SOURCE: 76 FR oI B516. Aue-. 10. 2()lO, lmllj6ll 
othormoo noted. 

§ 810.1 Scope of rCgWntiollo in this 
port. 

Tlus part Implomonts tho Tole· 
marketing and Commmor Fraud and 
Abuso Prevontion Aot, }5 U.S,C. 6101-
0108, as ItJTlended. 

362 
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APPENDIX A 
Telemarketing Sales Rule 

Federal Trade COmmission 

§310.2 Dcrmitions. 
(a.) Acqufrer means a business organi­

zation. finanoJal institution. or an 
agent of a. business ol'ganlzatlon or fi­
nMolo.1 institution that has authority 
(com an orgnnl7.ntlon tha.t operates or 
licenses R crcclit 0111'11 system to authol'­
izo morobants to accopt. transmit, or 
procoss payment by credit card 
through the oredit card system for 
money, goods or servioes. or anything 
else of value. 

(b) Attorney General means the ohief 
legal officer of a state. 
. (0) Bflling tn/onnation moan~ Rny data 
that enables any person to access a. 
custom~r's or donor's account, Buoh as 
a oredit oard, oheoking, savings. share 
or similar acoount, utlUty b1ll. mort;. 
gage loan account, or debit card, 

(d) Caller fdenttffcq.Uon seTVfce means a 
service that allows a. telephone BUb-­
scriber to have the telephone number, 
and, whero a.vailable, name of the call­
ing pa.rt.y tranemittcd contempora­
noously with the telephone call , and 
displayed on a device 1n or connected 
to tho subsoriber's telephono. 

(0) Cardholder moans 0. person to 
whom n crecUt card j6 lss)lpd or who is 
Iluthorized to use a oredit oard on be­
half of or 1n addition to the person to 
whom tlm credit card 1s Issued. 

(0 Ch4ritcrole contributfon means any 
dona.tlon or glft of money or any other 
thing of value. 

(g) Commission means the Federal 
Trado Commission. 

(ll) Credit means the rleht eranted by 
a croditor to a. debtor to defer payment 
of debt or to incur dobt and defer its 
payment. 

(1) Credit card means any card, plato . 
coupon book, or other eredlt device ex­
istinG' for the purpose of obtaining 
money. property, labor, 01' sorvices on 
oredl t. 

(J) Credi t card sales draft means any 
record or evidonce of a oredlt card 
transaction . 

(k) Credi t card system moans any 
mothod or procoduro UEJod to process 
crod1t co.l'cl transaotlons involving ored-
1t cards 1ssued or licensed by tho oper· 
ator cit that system. 

(1) Customer menns nny person who is 
or mal' be reqnired to pay for goods or 
services offered through tele­
marketing. 

§ 310.2 

(m) Debt relief service means any pro­
gram or service represented, directly or 
by impUcation. to renegotia.te. settle, 
Or In nny way nltor tho ternu; of pay­
mont or other torms o! tho debt bo­
tWOOD a poreon a.nd ono 01' more unso­
cured creditors or dobt colloctors, In­
cluding, but not l imited to, a reduction 
in the balanco, intorest rate, or foea 
owed by a. person to an unsocured cred­
itor or debt colloctor. 

(n) Donor moans any poraon Bo11ci ted 
to mako (I. oharitable contribution. 

(0) Established business relationship 
mea.ns a r elationship between a Boller 
and n CODOUlTIer baS£ld on: 

(1) tho consumor's purcllfUlo, renta.l , 
or leMe of tbe soller's goods or services 
01' a finnnoial transnctlon botwceD tho 
consumer Dond sellor, within the oig'ht­
een (IS) months immedia.tely preceding 
the date of a tolemarkotIng caU; or 

(2) tho oonllwner'6 inquiry or o;ppltca­
tion regal'd..1ng a. product or service of­
fered by tho ecller, within tbe three (3) 
months immediately preceding the 
da.te of a. telomarketlng call. 

(p) J.'ree-to-1Jay con'Version moans, in 
an offer or agreement to soIl or provide 
any goods or services, a prov:1sion 
ilndel' which a customer rCOGivcs a 
produot or service for free for an Initial 
period and. will incur nn ob)jgatlon to 
pay for tbe produot or servioo if 110 or 
sbe does not tako affirmative action to 
cancel before tho ond of that period. 

(q) Investment Dpportunity meana any­
thing, tangible or intangiblo, that is of­
fered, offered for salo. Bold. or traded 
based wholly or in part on ropresenta­
tions, eithor oxpreaa or impUcd, o.bout 
pant, prenont, or futuro incomo, profit. 
or appreciation. 

(r) Material means likely to alfect a 
person's choice of, or oonduct l'egaro­
ing, goods or sorvices or a. obaritable 
contrIbution. 

(0) Merchant means a person who 1s 
authorized under a written contract 
with an aCQUiror to llODor or accopt 
credit cardo, or to . transmit or procoss 
(or payment oredit (lard paymonts, for 
tho purchnue of goodll 01' services or a 
ohlU'itablo contribution. 

(t) MCTcliant agreement means a writ­
ten contract between a merchant and 
an acquirer to hDnor or accept crodit 
cards, or to transmit or prooess for 
payment credit card Jlayments, for the 

363 

Pnge 2 of 14 



Case 2:12-cv-00945-MSG   Document 2   Filed 02/23/12   Page 22 of 33

* 

APPBNDIXA 
Telemarketing Sales Rule 

1310.2 

purchase or «oocia or services or a char­
Itable contribution. 

(u) Negative option feature meaDS. in 
an offer or agreement to sell or provide 
any goods or servioes, a provlBlon 
under which the oustomer's silence or 
failure to take an affirmative action to 
rejeot goods or servioes or to O&Dcel the 
agreement 1s interpreted by the seller 
as acoeptance of the offer. 

(v) Outbound telephone can maa.JIs a 
telephone call initia.ted by a tele­
marketer to induce the porchase of 
goods or services or to solioit a ohari­
table contribution. 

(w) Person means any individual, 
group, unincor'porated assoc:la.t1on. lim­
ited or general partnership, corpora.­
tion, or other bwdnesB entity. 

(x) Preacquirea account in!oT71Ulflon 
means any information that enables a 
seller or telemarketer to oause a 
oharge to be placed aga.inst a cus­
tomer's or donor's account without ob-­
ta1mng the account number cUreQtly 
from the customer or donor during the 
telemarketing transaction pursuant to 
which the account will be charged. 

(y) Prize means Anythlll8' offered. or 
purportedly of'tered, and given, or pur­
portedly given, to a person by chance. 
For purposes of this definition, chanoe 
eusts 1f a. person is gua.ra.nteed to re­
ceive an item and, at tbe time of the 
offer or purported offer, the tele .. 
marketer d08s not identify the specifio 
item that tbe person wlll reoeive. 

(z) Prfae J)Tomotton melUls: 
(1) A sweepstakes or other game of 

ohance; or 
(2) An oral or written express or im­

plled representation that a person has 
won, has been seleoted to receive. or 
may be eligible to receive a prize or 
pUr]Sorted prize. 

(aa.) Seller means any person who, in 
conneotion with a telemarketing t.ra.n&­
acMon. provides, offers to provlde, or 
arranges for others to provide goods or 
serviCes to the customer 1n exohange 
lor consideration. 

(bb) sta.te means any atate of the 
United States, the District of Oolum­
bla, Puerto Rioo, the Northem Mariana 

16 CFR Ch. I (1 ... 1-11 Edmon) 

Isla.nds, and any telT1tOry or possession 
df the Un1ted States. 

(co) Telemarketer means any person 
who. in conneotion with telemarketing', 
initiates or reoeives telephone calls to 
or from a oustomer or donor. . 

(dd) Telemorkeflng means a plan. pro­
gram, or oampaiB'Il whioh is oonduoted 
to induoe the purohase of goods or servo. 
ioes or a oharitable oontribution, by 
use or ODe or more telephones and 
whioh involves more than one inter­
state telephone 0&11. The term d088 not 
Include the solicitation of sales 
through the mailing of a. catalog 
which: oontaiDS a written desor1ptlon 
or illustration of the goods or services 
oftered for sale; inoludes the business 
address of the selleri inoludes multiple 
pages of written material or illustra.­
tions; and has been issued not less ~­
quently than onoe a year, when the 
person ma.ldng the solioitation does 
not solioit .oustomers by telephone but 
only receives oalls iD1tlated ·by cus .. 
tomers in response to the oatalog and 
during those calls takes orders only 
without further solioitation. For pur­
poses of the previous sentenoe. the 
term "fUrther solicitation" doos not in­
olude provld1ng the customer with In­
formation about, or a.ttempting to sell. 
any other Item inoluded in the same 
catalog which prompted the oustomer's 
08011 or in a substantially Similar cata­
log. 

(es) Upsemng means sOlioitlng the 
purohase or goods or services following 
an 1n1tial transaotion during a single 
telephone call. The upsell Is a separate 
telemarketing transaotion, not a oon­
tinuation ot the initial transaotlon. An 
"external upseUD 1s a. solioitation made 
by or on behalf ot a. seller difIerent 
trom the seller in the initial trans­
action, regardless ot whether the 1n1-
tial transaotion and the subsequent so­
lloitatlon are made by the same tele­
markoter. An "internal upson" Is a. so­
licitation made by or on behalf of the 
same seller as in the initial trans­
aotion, regardless of whether the Ini­
tial transaotion and subsequent solioi­
tation are made by tbe same tele­
marketer. 
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t310.8 Deceptive telemarketing aots or 
practlces. 

(a.) Prohibited decept'vs telem4Tkettng 
acts or practices. It is a deceptive tele­
market1Dg aot or praotice and a viola,.. 
tion at this Rule for any seller or tele­
marketer to enpge in the following 
conduct: 

(1) Before a oustomer consents to 
pay./S for goods or servioes offered. 
faillDg to dtsolosB truthfully. in a olear 
and conspicuous ma.nner, the follow1Dg 
materia1 iDtormation: 

(1) The total oosts to purobase, r~ 
celve, or US8, and the quantity of, any 
goode or services tba.t ue the subjeot 
of the sales oHer; 6IJo/S 

(11) .All mater1al restriotions, l1m1ta.­
tlons, or conditions to purohase, ra-­
oelve, or use the goods or servioes tha.t 
are the subject of the sales offer; 

(Hi) If the aeller bas a,pollcy of not 
making ret\1nds, oa.ncellatlons, ex­
obanges, or repurobases,' a statement 
informing the oustomer that this is the 
seller's paltcy; or, if the seller or tele­
marketer makes a representation 
about a refUnd, cancellation, exchange, 
or repurohase polioy, a statement of a.ll 
material tenus and conditions of such 
polioy; 

(Iv) In any prise promotion, the odds 
ot being able to receive the prize, and, 
1! the odc1s are not oaloulable in ad­
vanoe, the faotors used in caloulating 
the odds; that no purohase or payment 
i8 required to win a. prize or to partici­
pate in a prize promotion and that any 
purobase or payment wlll not inorease 
the person's cbanoes of' wiJU1ing; and 
the no-purchase/no-payment method of 

GOO When a seller or telemarketer uses, or 
directs a. customer to use, a oourier to tranq­
portipayment, the seller or telemarketer 
must malte the d1aolosures reqUired by 
ISI0.8(a){1) belore sondlng a courier to piok 
up payment or authorization tor payment. or 
diruotlDg a customer to have a COurier pick 
up pqment or autholiza.tion tor payment. In 
the oa8e or debt rellel aervlc8s, the seller or 
telamarketer must ma.ke the diBOlostUSB re­
quired by 1310.8(&)(1) before the Clon8UD1er en: 
rolla in an ollared program. 

GIIO For oUers or consumer credit products 
subject to the Truth In LBndfllg Aot. 16 
U.S.O.lOOI et soq., and Regulation Z, 12 on 
228,oompliance with the c1Jsol08ure requiro­
ments under the Truth In Lendinrr Aot and 
Regula.tlon Z sball constitute complta.noe 
with 1810.8(&)(1)(1) or tbtu Rule. 

5310.3 

partioipating In the prize promotion 
with either instruotions on how to pa.r­
tloipate or an address or local or tOll­
free telephone number to whioh cus­
tomers may write 'or call for 1n!onna.­
tlOD on bow to partlo1pa.te; 

(v) All, material oosts or conditions 
to receive or redeem 'a :prise that is the 
subjeot of the prime promotion; 

(Vi) In the sale of a.ny goods or serv~ 
ices represented to proteot. insure, or 
otherwise l1mtt a oustomer's liability 
in the event of unauthorized use of the 
qustomer'a credtt card, the l1m1ts on a. 
oa.rdholder's liability for una.uthorized 
use of a oredit oard pursuant to 16 
U.S.O.1643; 

(vU) If the ofter includes a nega.tive 
option feature, all material terms and 
oonditions of the negative option fea.­
tnre, Inoluding, but not limited to, the 
ftt.ot that the oustomer's a.coount will 
be obarged unless the oustomer takes 
an afflrma.tlve aotion to avoidtbe 
oha.rge(B), the dateCs) the charge(s) will 
be submitted t'or payment, and the spe­
oiUo stopa the oustomer must take to 
avoid the charge(s); and 

(viti) In the sale of' any debt relief 
servioe: 

(A) the amount ot time necessary to 
aohieve the represented results, and to 
the extent that the servioe may inolude 
a settlement offer to any of the OUS­
tomer's creditors or debt colleotors, 
the ·time by which the debt relief' serv­
tce provider will make 8. bona flde set;.. 
tlement ofeer to eaoh of them; 

(B) to the extent tha.t the service 
may include a settlement otter to any 
or the customer's creditors or debt col­
lectors, the amount of money or the 
percentage of eaoh outstandJng debt 
that the customer must aooumulate be-' 
fore the debt reller service provider 
wlll make a. bona fide Bettlement offer 
to ea.ob of them; 

(0) to the extent that any aspect of 
the debt relief servioe relies upon or re­
sults in the customer's failure to ma.ke 
timely payments to oreditors or debt 
oolleotors, that the use of tbe debt ro­
Uet servioe will likely adversely afleot 
the customer's creditworthiness, may 
result in the customer being subjeot to 
collections or sued by creditors or debt 
colleotors, and may increase the 
amount ot'money the customer owes 
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due to the accrual of fees and 1Dterest; avoid the oharge(s), tbe date(s) the 
and chargees) Will be submitted for pay-

(D) to the extent tbat the debt rellef ment. and the specific steps the CUB­
service requests or requ.1res the cus- tomer muat take to avoid tbe 
tomer to place funds in an account at charge(s); or 
an insured financial 1DStltutlon, that (x) Any material aspect of any debt 
the QUstomer owns the faDds held in relief service, including, but not 11m­
the account. the customer may with- Ited to, the B.lJlount of money or the 
draw trom the debt relief Bervioe at any percentage of the debt amount tha.t a 
tlme without penalty, and, if the cus- customer may save by using suoh sen· 
tamer withdraws, tbe oustomer must lee: the amount ot time neoessary to 
receive all funds In the account, other achieve the represented results: the 
than funds earned by the debt relief amount of money or the percentage of 
service in compl1a.D.ce w1th each outstanding debt that the CUB-
§310.4(a)(5)(1)(A) through (0). . tomer must accumulate before the pro-

(2) Misrepresenting, directly or by vider of the debt relief service wUlln1-
Impllcatton, in the saJe of goods or tIate attempts with the oustomer's 
services any of the following ma.teria.l oTeditors or debt colleotors or make a 
information: bona fide offer tonegotfate, settle, or 

(1) The total oosts· to purchase, re- modify the terms of the austomer's 
celve, or use, and the quantity of. any debt: the efCeot of the servioe on a OUB­
goods or services that are the subject tomer's oreditworthiness: the effeot at 
of a sales offer; the servloe on oollection efforts of the 

(11) Any material restriotlon, lim1ta- customer's creditors or debt oollectorsj 
tion, or condition to purohase, reoeive, the peroentage or number of oustomers 
or use goods or services that are Phe who attain the represented results; and 
subjeot o! a sales offer; whether a debt rellef service is offered 

(111) Any materJal aspect of the per- or provided bY' a. non·profit entity. 
{ormance, effica.cy. nature, or central (3) Oauslng bUling IDforma.tion to be 
cha.raoterlstics of gcods or services submJtted for payment. or collecting or 
that are the subject of a. sa.1es offer: attomptlng to oollect payment for 

(Iv) by material aspect of the na- goods or servioes or a oharitable oon­
ture or terms of the seller's refDDd, trlbution. direotly or indireotly, w1th­
oancellatIon, exohange, or repurchase out the oustomer's or donor's express 
poUcles: verifiable authorization, except when 

(v) A:IJy material aspeot of a. prize the method of pa:rment used Is a oredit 
promotion inoluding, but not Hmlted card subject to proteotions of the 
to, the odds of being able to receive a Truth in Lending Aot and Regulation 
prize. the nature or value of a priBe, or Z,G81/~ or a debit card subject to the 
that a purchase or payment 18 required protections of the Eleotron:lc Fund 
to win a prize or to partiolpa.te in a Transfer Aot and Regula.tlon E.882/S 
prize promotion: Suoh authorization shall be deemed 

(vi) Any material aspect ot a.nlnvest- verlfta.ble it any ot the following mea.ns 
ment opportunity inoludlng, but not Is employed: 
l1m1ted to, risk. liquidity, earnings po- (1) Express written authorization by 
tentlaJ. or profitability; . the oustomer or donor, which includes 

(vii) A seller's or telemarketer's at- the oustomer's or donor's signa.ture:663/ 
filiation with, or endorsement or spon· s 
sorahtp by, any person or government 
entitY; 

(v111) That any customer J1eeds of'· 
fered goods or services to provide pro­
tections a customer. already has pursu­
ant to 15 U.S.C. 1643; 

(Ix) A:sly material aspect of a nega­
tive optlon feature including, but not 
limlted to, the fact that the oustomer's 
aocount will be ohal'8'ed unless the OUB­
tomer takes an affirmative aotlon to 

III Truth In Lend1ug Aot, 15 U.S.O. 1601 ot 
seq., ILIld Regulation Z, 12 OFR part 228. 

sa Eleotronlo Fund Transfer Act, 16 U.S.O. 
1693 ot; ueq., and Regulation E. 12 OFR part; 
205. 
"' For purposes or this Rule. the term 

"slB11aturo" shall Include an eleotronic or cUg­
ita] form or signll.ture. to tbe extent that 
suoh torm of signature is recognIzed sa a 
valid signatW'o undor applioable Cederal law 
or state oontraot Jaw. 
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(11) Express o~al authorization which 
lu audio-recorded and madtS available 
upon request to the oustomer or donor. 
and the oustomer's or donor's bank or 
other bUUDg entity, and Whioh evi­
denoeB olearly both the customer's or 
donor's authorization of pal'lllent tor 
the goods or servioes or charitable oon­
tributlon that are the subjeot of \ille 
telemarketing transaotion and the cus­
tomer's or donor's recelpt of all of the 
following information: 

(A) The number of debits, charges, or 
payments (If more than one); 

(B) The date(s) the deblt(s), 
charge(s), or pa.yment(s) will be sub .. 
mitted tor pa.yment; . 

(0) The amount(s) of the debit(s), 
obarp(s). or ll&iD1ent(s); 

(D) The oustomer's or donor's Dame; 
(E) The customer's or donor's blll1ng 

ID1'ormatlon, IdentU'ied with autno1ent 
8l'8olno1ty suoh tha.t the oustomer or 
donor understands what &ocount will 
be used to colleot payment tor the 
goods or servioes or oha.r1table oon­
trlbution that are the subjeot of'the 
telemarketing transaotion; 

(F) A telephone number for oustomer 
or donor inquiry that. Is ILIlswered dur­
lug normal bus1ness hours; and . 

(G) The date of the oustomer's·or da­
nor's oral authorization; or 

(ill.) Written oonftrma.t1on ot the 
transaotion, identified in a olaar and 
oonB])J.ououB manner as suoh on the 
oute1de of the envelope. sent to the 
oustomer or donor via first class mall 
prior to the submission tor pa,yment of 
the oustomer's or donor's blliiDg infor­
mation, and that inoludes all ot the in­
formation contained in 
§§ 810.3(a)(3)(1t)(A)-(G) and a olear and 
conspiouous statement of the prooe­
dures by whioh the customer or donor 
can obtain So refund from the seller or 
telems.rketef or oharitable organizs.-­
tion In the event the confirmation Is 
inaoourate; provided, however, that 
this means of authorization shall not 
be deemed verifiable in 1Dstances in 
whioh goods or services are offered in So 
tra.naa.otlon involving a free-to-pay 
oonversion and preaoquired aooount in .. 
formatto.n. 

(4) Mak11l8 a false. or misleading 
statement to induce any person to pa.y 
for roods or servioes or to induce a 
oha.rlta.ble oontributlon. 

§310.3 

(b) Assisting and facilitating. It Is a. de­
oeptlve telemarketing aot or praotioe 
and a violation of this Rule for a per­
SOD to prov.tde substantial asststs.noe or 
support to allY seller or telemarketer 
when that person knows or consoiously 
p,voldB knowing that the seller or tele­
marketer Is engaged In any aot or prac­
tlc~ that violates 11310.3(80). (c) or (d). 
or 6310.4 ot this Rule. 

(0) Credit card laundering. Except as 
expressly permitted by the applicable 
credit card system, It Is a deceptive 
telemarketiDg aot or prp,otice and a 
violation of this Rule for: . 

(1) A merchant to present to or de­
posit into, or cause another to present 
to or deposit into, the oredit oard sys­
tem for pa.yment, a credit card sales 
draft generated by a telemarketing 
transaotion that is not the result of a. 
telemarketing oredit oard transaotion 
between the oardholder and the mer .. 
ohant; 

(2) Any person to employ, soliolt, or 
otherwise cause a. mercha.nt, or an em­
ployee, representative. or agent of the 
merohant, to present to or depDsit Into 
the credit oard system for pa,yment, a 
oredit oard sales draft generated by a 
telemarketing transaotion tbat is not 
the result of a. telemarketing oredit 
oard transaotlon between the card­
holder and the merohant; or 

(3) Any parson to obtain aooess to the 
oredit card system through the use of a 
bUSiness relationship or an afiU1p,tion 
with a merohant .. when suoh acoeBB is 
not authorized by the merohant agree­
ment or the appltcable credit card JJYS­
tem. 

(4) Prohfblted deceptive IICts or prac­
tfce, in the Bolfcttatfon 01 charitable con­
tributions. It is a fraudulent oharita.ble 
sol101tatlon. a deoeptive telemarketing 
aot or praotioe, and a. violation of this 
Rule tor any telemarketer soUolting 
oharltable oontributions to misrepre­
sent, direotly or by implication. any of 
the follOwing matorial iDformation: 

(1) The ne.ture, purpose, or mission of 
any entity on behalf of whioh a chari­
table contribution is being requested; 

(2) That any oharltable contribution 
Is tax deductible in whole or in part; 

(3) The purpose for which any chari­
ta.ble oontribution will be uBsd; 

(4) The percentage or amount of any 
oharitable oontributlon that will go to 
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a ·oharitable o1'8'aniBatlon or to any 
partioular oha.ritable program: 

(5) Any material aspeot ot a prize 
promotion blolud1ng, but not limited 
to: the odds of bamg able to reoelve a. 
prize; the nature or value of a prize; or 
that a charitable oontrlbution i8 re­
qulred to win a prize or to partioipate 
in a. prize promotion; or 

(6l A oharitable organization's or 
telemarketer's afOUation with, or en­
dorsement or sponsofship by, any per-­
son or government entity. 

§ 810.4 Abusive telem.arketiD, acta or 
pl'aatiooa. 

(a) Abusi1l8 conduct generally. It Is an 
abusive telemarketing aot or praotioe 
and a violation of this Rule Cor any 
sellef or telemarketer to engage in the 
following conduot: 

(1) Threats. intim1datlon, or the use 
of profa.ne or obsoene language; 

(2) Requesting or reoeivlng payment 
of any tee or oonsideration for goods or 
8ervtaes represented to remove deroga­
tOry Information from, or improve. a 
person's oredit bdstory, credit record, 
or credit ra.ting' until: 

(I) The time frame In whioh the seller 
has represonted all of the goods or 
servioes will be provided to that person 
has expired; and 

(11) The seller bas provided the person 
with dooumentation in the form of a 
oonsumer report .from a oonsumer re­
porting agency demonstrating that the 
promised results ha,ve been a.obieved, 
suoh report having been issued Enore 
than siX months after the results were 
aobleved. Nothing In this Rule should 
be oonstrued to affeot the requirement 
in the Fair Oredit Reporting Aot, 15 
U.S.C. 1681, that a oonsumer fellort 
may only be obtained for a speoified 
permissible purpose; 

(3) Requesting or reoeiv1ng pa.yment 
. of any tee or oonsidera.tion trom a. per­
son for goods or servioes represented to 
recover. or otherwise assist in the re­
turn of money or any other Item of 
value paid for by, or prom1sed to, that 
person 1n a previous telemarketing 
transaotlon, until seven (7) business 
days a.ft8r such money or other Item is 
delivered to that person. This proviSion 
shall not apply to gooda or service8 
provided to a person by a licensed at­
torney: 

16 CFR Ch. I (1-1-11 Edftfon) 

(4) Requesting or reoeiVing payment 
of any fee or oonsideration in advanoe 
of obtaining a loan or other extension 
of oredIt when the seller or tele­
marketer has fJUaranteed or rep­
resented a high likelihood of sucoess in 
obtaining or arranging a. loan or other 
extension of oredit for a person; 

(6) (I) RequeSting or reoelVing pa.y­
ment of any fee or oonsideration for 
any debt relief service until and unless: 

(A) The seller or telemarketer has re­
negotiated, settled, reduced, or other­
wise altered the terms ot at least one 
debt pursuant to a settlement agree­
ment, debt management pla.n, or other 
such valid oontraotual agreement exe­
outed by the oustomer; 

(B) The oustomer has made at least 
one payment pursuant to tbat settle­
ment agreement, debt ma.nagement 
pla.n, or other va.1id oontractua.l agree­
ment between the oustomer and thb 
creditor or debt colleotor; and 

(0) To the extent that debts enrolled 
in a servioe a.re renegotiated, settled, 
reduoed, or othel'Vlise altered individ­
ually, the fee or oonsideration either: 

(1) Bears the same pro]Jortlonal rela.­
tionship to the total fee for renegoti .. 
atlng, settling, reduoing, or altering 
the tarins of the entire debt balanoe as 
the individual debt amount bears to 
the entire debt amount. The individual 
debt amount and the entire debt 
amount are those owed at the time the 
debt was enrolled in the service; or 

(2) Ie a peroentage of the amount 
saved as a result of the renegotiation. 
settlement, reduotion, or alteration. 
The peroentage oha.rged oa,nnot change 
from one individual debt to another. 
The amount saved is the differenoe be­
tween the amount owecl at the time the 
debt was enrolled in the servioe and the 
amount actually paid to satisty the 
debt . 

(U) Nothing in 1310.4(0.)(5)(1) prohibits 
requesting or requiring the oustomer 
to place funds 1n an aooollnt to be used 
(or the debt reUef provider's fees and 
for payments to oreditors or debt 001-
leotors in QODDeotion with the renego­
tiation, settlement, reduction, or other 
a.lteratlon ot the terms of pa.yment or 
other term& ot·a, debt, provided that: 

(A) The lUnds are held in an aooount 
at an Insured finanolalinstltutlon; 
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(B) Tho cUfltomer owns the funds held 
1n the acoount and 1s paid acorued in­
terost on tho aocount,1f any; 

(e) The entlty ad.mints.torlng the ac- . 
count 1a Dot owned or controlled by. or 
in any way a.Ull1n.ted with, the debt ro­
llor Borvlee; 

(D) Tho ontlty administerIng the ac­
count doos. Dot giva or accept any 
monDY or other oomponsatlon 1n ex­
ohange for reforrals of business involv­
ing tho dcbt rolief servioo; aDd 

(E) The oustomer may withdraw from 
tho debt reUef service a.t any time 
without pena.lty, and must roceJve all 
funds 1n the account, other than funds 
earned by the debt relief service in 
compHane. with §SI0.4(a}(6}(i}(A} 
through (0), within soven (7) business 
days of tho customer's requost. 

(6) Discloaing or receiVing, for con­
slderatton, unenoryptod oonsumer ao­
count nwnbara for use in tele­
marketing; Drovidcd, howover, that 
tWa paragraph shall Dot apply to the 
disolosuro or reoeipt of R customer 's or 
donor's blIllng information to process a 
payment for goods or services or a 
charItable contribution pu.reuant to a 
trnnao.ctlon; 

(7) Causing b1lling tnformo.tion to be 
Bubm.1tted for payment, directly or in­
directly, without the express Infonned 
coosent of thl} customer or donor. In 
nny telemarketing transaction. tho 
seller or te1omlll'koter must obtain the 
express informed consent 01 the CUB­
tomor or donor to be oluLrged for tho 
lJoods or servioes or ohn.r1ta.ble con­
tribution and to be oharged using the 
Jdontl!lod MCDunt. In any tele­
marketing traD61~ctlon involving 
prcaoquJred account intormatlon, tho 
requirements In pa:ra,graphs (a)(6)(i) 
through (11) of this 860tion must be met 
to evidence expr68S Informed consent. 

(l) In any telemarketing transaction 
involving preacquired acoount Infonna­
tton and a ireB-to-pay conversion fe~' 
tm-e, the BOller or telomarketer must: 

(A) Obtain from the oustomer. at a 
minimum. tbe laat tour (4) digits at the 
n.ccount numbor to bo charged; 

(B) Obtain from tho OUBtomer his or 
her eXpress agreement to be charged 
for tho gooda or services and to be 
chargod using the acoount number pur­
suant to paragraph (a}(6)(1}(A) of thJs 
Dcotion; nnd, 

§310.4 

(0) Make and maintain au a.udio re­
cording of the entire telemarketing 
traJlsaotion. 

(11) In any athol' tolemarketing tra.ns­
aotion involving preaoQuirod account 
Informntlon not desorlhod in paragraph 
(a)(6)(1) of thIs scctiOD, tho 60110r or 
telomarkotor must: 

(A) At n. mtntmwn. identity tho a.o­
count to be charged with uurrlolent 
apeoWoity for tho oustomer or donor to 
understand what acoount will bo 
charged; and 

(B) Obtain from tho oustomer or 
donor his or her express agrcement to 
be charged for tbe goods or servioes 
and to be chlll'ged usIng tlle account 
number identified jlursua.nt to para­
graph (a}(6}(l1}(A) of this section; or 

(8) Falling to transmit or cauae to be 
traDsmJttod tho telephone number, 
and, when made o.va.11nblo by the tele· 
markotor's carrier, the nama ot the 
telemarketor, to any caller identtrica.­
tion service in use by a reolpient of a 
telemarketing ca ll: prov1ded that it 
shall not be a violation to substitute 
(for the name and phone number used 
In, or bllled for, makiog tho call) the 
name of the seller or chlll'ltable organi­
zntlon on behalf of whioh n. tele­
marketing oall is plaoed, and the sell­
er's or charitable oraanlzatlon's cus­
tomer or donor servico telephone num­
ber, which Ie answered during regular 
business hours. 

(b) Pattern 0/ calls, (1) It Jo an abusive 
telomarketing not or praotice and a 
viola.tlon of this Rulo Cor n. tolo­
marketer to engaga In. or fOl· a Llollor 
to C(1.UDe a telemarkoter to 8ngaao ln, 
tho followlng oonduct: 

(1) Causing any telo11110no to rJng, or 
engagiilg any person 1n telephone con­
versation. repeatedly or contInuously 
with intent to annoy. abuse. or harass 
any person at the called number; 

(ti) Donying or interferJng in any 
way, dirootly or indireotly, Witb a por­
son's dght to be placod on nny rogistry 
of namos and/or telephono numbors of 
persona who do not wish to receive out­
bound tolophono calls BetahUahed to 
comply with §31O.4(b)(1)(1I1); 

(111) Initiating any outbound tele­
pbone can to a person when: 

(A) Tbn.t person llreviously has stated 
that he or Bhe dOCD not wish to recelvo 
au outbound telophone oall mado by or 
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on bobn.lf oC tho· seller whoso goods or 
sorviCllS are being offered or made on 
behnlf of the charitable organ.1zation 
for whioh a oharitable oontribution 10 
being soliaited; or 

(B) That peraon's tolophone number 
1s on tho "do-not-caU" registry, main­
ta.1nod by the Commission, of persons 
who do not wish to receive outbound 
telephone caUs to indUCD tho purchaso 
of goods or services unless the sollor: 

(1) Has obtained the express agree­
ment. in wrtting, of such person to 
place calls to that :person, Such written 
agreement shall olearly evidenoe such 
person's authorizatlon that oallB made 
by or on behalf of a speclfio party may 
be placed to that person, an(I sha.ll in­
clude the telep40ne Dll1I,loer to which 
the calis may be placed and tho signa­
turo0G4/s of that person; or 

(ii) Has an ostablished business rela.­
ttonshlp with such :person, and thnt 
person has not stated that ho or allo 
does not w1sh to receive outbound tele­
phone calla under para.graph 
(b}(1)(111)(A) of tlUs seotion; or 

(iv) Abandonlnli any outbound telo­
phone call. An outbound telephono cnll 
Is "abandoned" under thjs section if n 
person answers it and the telemarkotcr 
doos not oonnect the ca.ll to a salos rep­
resentative within two (2) seconds of 
tho person's completed greeting. 

(v) Initia.ting any outboUDd tolopbone 
call that delivors a. prerocordod m(1S­
sage, other than a prereoorded mensage 
permitted for compliance with the call 
aba.ndonment safe harbor in 
§ 310.4(b)(4)(Ul), unless: 

(A) In any such call to induce the 
purchase of any good or service, the 
sell or hns obtained from the recipient 
of tho call an expross agreoment, in 
writing, that: 

(1) Tho oeller obtained only after n 
olear and oonspicuous d1aolesuro that 
tbo purpose of tbo agreement ig to au­
thorize tho soller to place prereoorded 
calls to suoh person; 

(11) The aellor obtained without re­
quIrIng, d1reotly or Ind1rectly, that tho 

Mf For Plll'JIoses of this Rule, tho tenn 
wsJgtln.turo" aball Lncludo an oleotronio or dig­
Ital fonn ot slgna.ture, to tho extent tllat 
aueh form of IlignatUfil 13 recognized all a. 
valid signature under appUoable fodoral law 
or state contract law. 

16 CFR Ch.1 (1-1-11 Edlllon) 

agreement be oxocuted as a. condition 
ofpurchn.sing any g.ood or service: 

(iU) Evidenoes the w1l1ing:ness of tho 
recipient of the call to receive calls 
that del1'ver prerecorded messages by 
or on behalf of a specifiC seller; a.nd 

(tv) Includes such person's telephone 
number and 8hrnature~G&!i/:S and 

(B) In any suoh call to induce tho 
purohase ot any good or service, or to 
Induco a oharita.ble contribution from a. 
membor of, or previous donor to, a. nOD­

profit charitable organiza.tion on wboso 
buhal! the call is made, tho Geller or 
tDlcmarkotor: 

(1) Allows the telephone to ring for at 
loast fifteen (15) nocanda or four .(4) 
rlnga bofaro d.Jaconneetlng an unan-
Bwored oa.ll: nud . 

(U) Within two (2) seconds after the 
oompletod C'l'oottng of the person 
called, plays a prereoorded message 
that promptly provjdes the disolosures 
required by §310.4(d) or (e), followed 
1mmecllatcly by a disclosure of one or 
both of the follow:1ng: 

(A) In tbe case of a. call tbat could be 
answered in person by a consUmer, that 
tho person oalled can use an automated 
interactive voice andlor keypress-acti­
vated opt-out mechanism to assert a 
Do Not Call request pursua.nt to 
§ 310.4(b)(1)(W)(A) at any t1me during 
the message, The mechanIsm must: 

(1)' Automatica.lly add t11B number 
called to tbe seller's entity-specific Do 
Not Call1Jst; 

(2) Onoo invoked, immediately dis­
oonnoot tho call; and 

(3) Be available for use at any time 
during the massage; ·and 

(B) In the caso of a calJ that could be 
answered by an answenng machine or 
voloomal1 service, that tho · person 
called can use a toll~frco telephono 
number to Ilssert a. Do Not Call request 
pursuant to §31O.4(b)(1)(111)(A). Tho 
number provi(led must connect directly 
to au automated interactive voice or 
koypress-actJvntetl opt;..out mechanism 
that: 

Gas For purposea of tb18 Rule, tbe term 
Walgnllturo" ebll.ll inoludo n.n oloctronic or dlg­
Itnl (orm o! s ignature, to tho o:rtenb that. 
euoh (orm o[ 3iC'nll.turo is reoognlzod as a 
valid algna!.ure under applicable federal low 
or atll.te contract la.w. 
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(1) Automatically adds tho number 
callod to the seller's entlty-spcc1fic Do 

,Not CD.l.l lIst: 
(2) Immediately thereafter dis­

connects the call; and 
(3) Is accessible a.t any tIme through­

out the duration of tho telemarketing 
campa.ign; and 

(1ti) Oomplles with nil other requ.ire­
ments of this part and other applicable 
fedoral and state laws. 

(0) Any call that compUos with all 
nppl1cable requiromonts of tWo pa.ra.­
graph (v) shall not be deemod to violate 
§SIO.1(b)(l)(!v) of this part. 

CD) This paragraph (v) alla11 not apDly 
to any outbound telephone call that de­
livers a Drerecorded hcalthcare mes­
sage made by, or on behalf of, a. covered 
entity or its business associate, as 
those terms arc defined in the HlP AA 
Privacy Rulo , 46 OFR 160.103. 

(2) It 16 o.n abusivo telomarketing nct 
or pra.otlae a.nd a violatton of th1s Rule 
for any pernon to Boll, ront, loase, pur­
ohane, or usa auy list establiel1cd to 
comply with § 310.4(b)(1)(lll)(A), · or 
rnnintained by tho Comrnlosion pur:m­
ant to §31M(b)(1)(IU)(B), Cor any Dur· 
paso oxcept complianco with the provi­
sions of this Rule or othorwise to pre­
vent tolephono calls to telephone num­
bors on such Hats. 

(3) A sollor or telemarketer will not 
b. liable (or o1olatlDg §310.4(b)(1)(ll) 
a.nd (tii) 1f it can domonstrn:te that, as 
part of tho sollor's or to.lomarketer'B 
routine busIness practice: 

(1) It has established and implo­
mented written procodures to comply 
with 1310.4(b)(I)(1l) nnd (lU): 

(U) It hlls tralno'd its porsonnal, and 
any entity Rssh:JtJng .in lts cornpllance, 
1n the procedures .established pursuant 
to §SlO.4(b)(3)(!) ; 

(lii) TIle sellor. or a tolemarketcr or 
another person acting on behalf of tho 
seUer or charlt.ablo organization, hllB 
maintained a.nd recorded a. Ust or tele­
phone numbers the sellor or charitable 

. organiza.tion may not contaat, in com­
pUanoe with §SIO.4(b)(l)(lU)(A); 

(tv) Tho Boller or n telemarketer U8CS 
a prooess to prevent telemarketing to 
any telephono number on any list es­
tablished pursuant to §310.1(b)(3)(U1) 6r 
910.4(b)(1)(Ul)(B), employing It version 
of the "do-nat-can" registry obtafncd 
from the Commission no mOI'D than 

§310.4 

thirty-onB (31) dayS prior to the date ' 
any call is mado. and maintains 
records dooumenting this process; 

(v) Tho seiler or a toiemarkotor or 
another person acting on behalf of the 
soUor or charitable organization, mon­
itors and enforces compliance wtth the 
procedures established pursuant to 
§ 310.4(b)(S)(!): aDd 

(vJ) A:ny subseQuent call otherwise 
o1olatlng § 31O.1(b)(1)(U) or (III) Is tbs 
result of error. 

(4) A seller or telemarketer will not 
be liable Cor violating §SIO.4(b)(1)(iv) if: 

(1) Tho solier or telcmarketor em­
ploys technology that ensures aban­
donment of no more than three (3) :ver­
oent of all calls answered by a person, 
mOru3ured over the duration of a single 
calling campaign.~ if less than 30 days, 
or separately over each successive 30-
day poriod or portion thereof that the 
campaign oontinues. 

(11) Tho soller or telemarketer, for 
each tolemarketing oall placed, allows 
tlle telephone to rtng for at least fjf­
teen (Hi) soconds or four (4) rings before 
dJsoonnoctlng n.n unanswered call; 

(111) Whenever a. sales representative 
is not available to apeak With the per­
son answering the 09011' within two (2) 
soconds after the person's cornplotml 
greeting, the seller or telemarketer 
Dromptly playa a. recorded message 
that states the name and telephone 
nwnber of the seller on whose behalf 
the call was placed666/::;; and 

(tv) The aeller or telemarketer, tn ac­
cordance · with §310.S(b)-(d), retains 
recorlls establiShing compl1ance wJth 
§ 31O.4(b)(4)(I)·(lU). 

(0) Callfn!1 time restrictfons. Without 
the prior oonsent of a person, it is an 
abuaJve telemarketing not or practice 
nnd a violation of tWs Rule for a tele­
marketer to engage In outbound tele­
phone calls to a person's residence at 
any time other than between 0:00 a.m. 
and 9:00 p.m. local time at the called 
peraon's locatIon. 

Cd) ReQufred oral disclosures 'in the sale 
of goods Dr services. It io an abusive tele· 
marketIng act or practice and a viola..­
tion of this Rule for a telemarketer in 

5a This provision docs not affeot any ROU­
or'& or talomarkotur'B obligation to comply 
with roleva.nt. IItato Md It!doml l(l.WH, il1clud· 
Ing but not l1m1tcd to tho TePA, 47 U.S.C. 
22'1, and 47 CPR part 64.1200. 
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an outbound telephone call or internal 
or 8xtema.1 upsell to induce the pur­
chase of goods or services to fan to 41s­
oloBe truthfUlly. promptly. and in a 
olear and conspicuous manner to the 
person rece1ving the call. the follow1Dg 
1Dformatlon: 

(1) The identity of the sB11er; 
(2) That the purpose at the call is to 

sell goods or services; 
(9) The nature of the goods or SerY .. 

icesj and 
(4) That no purol1ase or payment jo 

necessary to be able to win a prize or 
lI&l'tic1pate 1n a priZe promotion jf' a 
prize promotion 1s offered and that any 
puroba.se or payment wl1l not inorease 
the person's ohanoes of wJnD1ng. This 
disolosure must be made belore or in 
oonjunction with the description of the 
pr:Ize to the person called. U requested 
by that person. the telemarketer must 
cUsolose the no-purohaselno-payment 
entry method for the prize promotion; 
prOvided, however, that, 1D any inter-­
nal upsell for the sale of goods or ser.v­
ioes. the seUer or telemarketer must 
provide the disclosures Hsted In this 
section only to the extent that the in­
formation in the upaell CUft'ers from the 
disolosures provided in the !nitta! tele­
marketing transaotion. 

(e) Bequtred oral dfsclomres In chan­
table Bolfcftlltions. It Is an abusive tele­
marketing aot or praotice and a viola.­
tion of tb1a Rule for a. telemarketer, in 
an outbound telephone oall to induoe a 
oharltable oontrlbution. to fail to cUs­
olose trutblully, promptlY. and in a 
olear and oonsplouous manner to the 
person reoeiving the oall. the following 
informatlon: 

(1) The identity of the charitable or. 
ganization on behalf of whioh the re­
quest Is being made: and. 

(2) That th" purpose of the call is to 
sollcit a oharitable oontribution. 

1310.6 BecordkeeplDg requirementa. 
(a) A:rJy seDer or telemarketer shall 

keep. for a period of 24 months from 
the date the reoord is produced. the fol­
lowing reoords relating to ita tele­
marketing activities: 

(1) All substantially c1ffferent adver-
tising, broohures. telemarketing 
scripta, and promotional materlaJsj 

(2) The name and last known address 
of each prize reCipient and the prize 

16 CFR Ch. I (1-1-11 EdHlon) 

awarded for prizes tbat are rep. 
resented. direotly or by implication. to 
have a value of $26.00 or more; . 

(8) The name and last known address 
of each oustomer. the goods or services 
purohased, the da.te suoh goods or serv­
ioos were sh1pped or provided, and the 
amount paid by the oustomer for the 
goods or servlces;SUlIS 

(4) The name. any fIotltious name 
used, the last known home address and 
telephone number, and the lob title(s) 
tor all OUlTent and former employeBs 
direotly involved in telephone sales or 
soUoitations: provided. however. that jf' 
the seller or telemarketer permits fic­
titious na.mes to be used by employees. 
eaoh fiotitious name must be traceable 
to only one speolfio employee; and 

(6) All verifIable authorizations or 
records of express Informed oonsent 0.1" 
express agreement required to. be pro­
vided or reoeived under this Rule. 

(b) A seller or telemarketer may 
keep the reoords required by § 310.5(1.) 
in a.ny form. a.nd In the same manner, 
format, or place as they keep such 
reoords in the ordinary co~e of b\lSi­
neSB. Failure to keep all records re­
quired by § 810.6(a) shall be a violation 
of this Rule. 

(0) The seller and the telemarketer 
call1ng on behalf of the seller may. by 
written agreement. allocate rBSPODsl· 
blHfiy between themselves for the ree­
ordkeeping required by tb1s Section. 
When a seller and telemarketer ha.ve 
entered into suCh an agreement. the 
terms ot that agreement sull govern. 
and the seller or telemarketer, as the 
oase may be, need not keep records 
that dupHoate those of the other. XC the 
agreement io unolear as to who must 
malnta.fn any required record(s), or if 
no suoh agreement exists. the seller 
shall be responsible for oomplying with 
I§ 310.6(a)(I)-(3) aDd (5); the tele­
marketer shall be responslble for oom­
plyIng wlth 1310.6(0.)(4). 

Cd) In the event ot any dissolutfon or 
termination of the seller's or tele­
marketer's business. the principal of 

lIT For offers of consumer credit product8 
BUbJect to the Truth in Lending ADt. 15 
U.S.C. 1601 et Beq •• and Regulation Z.,12 om 
226. aompliance with the reoordkeepJng re­
quirements llDder the Truth in Lencl1ng Aot. 
and Regulation Z. 8ball constitute compli­
anoo with 1910.6(a.)(9) ot thIs Bule. 
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that seller or telemarketer shDll main­
tain all recorda as required under this 
section. In the event Of any aaJe. as­
Bignment. or other ohange in ownership 
of tbe seller's or telemarketer's busi­
ness, the successor business shall main­
tain all records required under this seo­
tion. 

1310.6 EsemptloD& 
(o.) SoUcltations to induce obarltable 

contributions via outbound telephone 
calls . are not covered by 
§310.4(b)(1)(111)(B) of this Rule. 

(b) The following aots or praotlces 
are exempt fr(Jm this Rule: 

(1) The sale of pay-par-call serviCes 
subjeot to the aomm1sB1o~'s Rule enti­
tled "'l'rade Regulation ltule Pursuant 
to the Telepbone Disclosure and Dis­
pute Resolution Aot ot 1992." 16 CPR 
Part 808. :provided, however. that this 
exemption does not apply to the re­
quirements of 11310.4(80)(1), (a.)('1). (b), 
and (C)i 

(2) The saJe ot franohises Bubjeot to 
the Oommission's Rule entitled "DIs­
closure Requirements and Prohibitions 
Oonoerning FranobisiDfr," ("Franchise 
RulEY') 16 OFR Part 436. and the sale ot 
business opportunities subjeot to the 
Oommission's Rule entitled "DIsclosure 
Requirements and Prohib1tions Oon­
oerning Business Opportunities," 
.("BuslneBS Opportunity Rule") 16 OFR 
Part 437. provfded. however. that Ws 
exemption does not apply to the re­
quirements of 11310.4(a)(1). (0.)('1). (b). 
and (0); 

(9) Telephone calla in which the sale 
Of goods or serVioes or oharltable solio­
itatlon 1s not oompleted.· and payment 
or authOrization ot lIaymsnt is not re­
quired, UJltil after a lace-to-face sales 
or donation presentation by the seller 
or oharitable organization.. provfded, 
however. that this exemption does not 
apply to the reQaireDBents ot 
11310.4(a)(1). (a)('1). (b). and (o); 

(4) Telephone oB.1ls initiated by a ous­
tomer or donor that are not the result 
ot any sol101tatton by a soller. oharl­
table organization. or telemarketer. 
provfded. however. that. this exemption 
does not allply to any instances of 
upselliDg included in such telephone 
calls; 

(5) Telephone oalls 1nt tlated by a ous­
tomer or donor tn response to an adver-

1310.7 

tisement through any medium. other 
than direct matI sol1citatlon, :provided. 
however. that this exemption does DOt 
apply to oalls initiated by a oustomer 
or donor in reslloDSe to an advertise­
ment relating to investment opportuni­
ties, debt reller services, business op.­
portunities other tban business ar­
rangements oovered by the Franohise 
Rule or Business Opportunity Rule, or 
adverttsements involving goods or 
services desoribed in §I SlO.3(a)(1)(V1) or 
310.4(&)(2)-(4): or to any instances ot 
upse1l1ng Inoluded in such telephone 
oallsj 

(6) Telephone oa.lls Initiated by a cus­
tomer or donor in response to a direot 
mail solioitation, Jncluding solicita.­
tions via the U.s. Postal Servioe. lao­
simile transmission. electronio mail. 
and other s1m1lar methods of delivery 
in wb:lch & solicitation is direoted to 
sp~clf1c address(es) or persOD(S). tha.t 
clearly, consp10uously, a.nd trutbfully 
discloses all ma.terial Information list­
ed 1D §310.3(a)(1) of this Rule. for any . 
goods or services offerediD. the direct 
mail sOliclta.tion, and that oontalns no 
material misrepresentation regarcUng 
any item oonta.lned in §310.S(d) of this 
Rule tor any requested charitable COD­
trIbutlon: provided. however, that this 
exemption does not apply to calls In1t1-
a.ted by a oustomer In r88p0D8e to a di­
rect mall sol1oitation rela.tiDg to prize 
promotions. investment opportunities. 
debt relle! services. busill8S8 opportuni­
ties other than business arrangements 
covered by. the Franohtse Rule or Busi­
ness Opportunity Rule. or goods or 
services described in §§810.8(a)(1)(vl) or 
310.4(a)(2)-(4); or to a.ny instances of 
upseIUng included In such telephoDe 
calls; and 

(7) Telephone calls between a tele­
marketer and any buslDess, except 
calls to induce the retail sale of non­
durable office or cleaning supplies; pro­
ufded. however, that §310.4(b)(1)(tl1)(B) 
and S310.5 or this Rule shall Dot apply 
to sellers or telemarketers of non­
durable office or cleaning su;pplles. 

1310.'1 Actions by states aDd private 
persons. 

(a.) Any a.ttorney general or otber of­
fioer of a. state authorized by the state 
to bring an action under the Tele­
marketing and Oonsumer Fraud and 
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1310.8 

Abuse Prevention Aot, and any private 
person wbo brlDgs an aotion under that 
Aot. shall serve written nottce of its 
aotion on the Oommission, if feasible, 
prior to its initiating an aotlon under 
tbis Rule. The notice sball be sent to 
the Olflce of the Direotor, Bureau of 
Oonsumer Protection, Federal Trade 
Oommission, WasbJDgton, DO 20680, and 
shall Inolude a oopy of the state's or 
private person's complaint and any 
other pleadings to be filed with the 
court. If prior notice 18 Dot feasible, 
the state or private person shall serve 
the Commission with the required no­
tice Immediately upon instltuttng its 
aotton. 

(b) Notbing con~a1Ded in this SectioD 
shall prohibit aDY attorney general or 
other authorIZed state offioial from 
proceeding in state court on the basis 
of au alleged violation of any c1vU or 
orJmlnal statute of suoh stat.,. 

§810.8 Fee for access to the National 
Do Not CaD Registry. . 

(a) It fa a vIolation of this Rule for 
any seller to 1n1tlate, or oauso any 
te1emarketer to initiate, an outbound 
telephone ca.ll to any llorson whose 
telephone nlU1lber is witbin a given 
areit.. ccde unless.suob seller, either di­
rectly or through another person, first 
has paid the annual tee, required by 
§ 310.8(c), for access to telephone num­
bars within that area. code that are in­
oluded in the National Do Not Oall 
Regjstry maintained by the Oommis­
sion under g 310.4(b)C1)(111)(B): provided, 
however, tha.t Buoh payment is not naa-­
esaary if the seller initiates, or causes 
a telemarketer to 1n1tiate. calls solely 
to persons pursuant to 
§§310.4(b)(1)(1l1)(B)C I ) or ( 11 ). and the 
seller does not acceSB the National Db 
Not Oall Registry for any other pur­
pose. 

(b) It is a violation of tbis Rule for 
auy telemarketer, on behalf of any sell­
er. to initiate an outbound telephone 

.oall to any person whose telephone 
number is w1tb1n a. given area code un­
less that seller. either direotly or 
through another person. first has pa.ld 
the annual fee, required by 1310.8(0), 
Cor access to the telephone numbers 
within that area. oode that ara Inoluded 
in the National Do Not 00.11 Registry; 
provided, however, that suoh payment 

16 CFR Ch. I (1-1-11 Edition) 

Is not neoessary if the seller fD1tiates, 
or causes a telemarketer to initiate. 
calls solely to persona puraqant to 
§§810.4(b)(1)(Ul)(B)( 1 ) or ( II ), and the 
seller does Dot access the National Do 
Not Oall Registry for a.ny other pur­
pose. 

(0) The aunual fee, whioh must be 
paid by any person prior to obtalnlng 
aocess to the National Do Not Oa11 
Registry, Is $55 for eaoh area. oode of 
data accessed, up to a maximum ot 
$16.058: provided.· however. that there 
shall be no oharge to any person for aD­
cesmng the 11rst five a.rea oodes of data. 
and provided t'Urther, that there sball 
be no oharge to any person engaglng in 
or oausing others to engage in out­
bound telephone calls to oonsumers 
and wbo is acoesslng area codes of da.ta. 
In the National Do Not Oall RegIstry if 
the person Is permitted to aocess, bUt 
la not required to aooess. the National 
Do Not Oall Registry under this Rule, 
4'1 OFlt 64.1200, or any other Federal 
regulation or law. Any person aooess­
ing the National Do Not Oall Registry 
may not partioipate in any arrange­
ment to share the oost of accessing the 
registry, including any arrangement 
with any telemarketer or servioe pro­
vider to divide the oosts to acoess the 
rogistry among various ollents of that 
telemarketer or servioe provider. 

(d) Each J'8rson who pays. either di .. 
reotty or through another person, the 
annual fee set forth in 13l0.8(e), each 
person exoepted under §S10.8(0) from 
pa.ying the annual feo, and eaoh porson 
exoepted from paying an &DDllal· fee 
under §310.4(b)(1)(111)(B), wUl be pro­
vIded a umdque account n~bBr that 
will allow that person to access the 
reg1stry data for the seleoted usa 
oodes at any ttme for the twelve month 
period beginning on the flrat da.y Of the 
month. in which the person paid the fee 
("the annual period"). To obta.ln &ccess 
to additional area codes ot data during 
tbe first six months of the annual pe­
rtod, eaoh person required to pay the 
fee under 1310.8(0) must first pay $55 
for eaoh adcUtional area oode of data 
Dot initially selected. To obtain access 
to additional area codes 01 data during 
the eecond siX months of the annual pe­
riod. each person required to pay the 
fea under § 810.8(0) must first pay $2'1 
for each additional area codo of data 
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not initially solooted. Tho payment or 
the addftlonat Cee will permit tho per­
Bon to access the additional area codes 
of data. for tho remaindor of tho annual 
portod. 

(0) Aooess to the Na.tional Do Not 
Oall Rogiatry is limited to tele­
marketers, sellers. others engaged 10 or 
causing otbers to engage in telephone 
calls to consumers, service providers 
noting on behalf of suoh persons, and 
n.ny government agenoy that hail la.w 
enforcement a.uthority. Prior to access­
ing' th.o NatIonal Do Not C&1l Roglstry, 
a person must provide tho identifying 
informatIon reqn1red by the operator or 
tho registry to collect the fee, and 
must oertify, under penalty at In.,v, 
that the person Is accessing tho rog­
istry solely to Domply wIth tho provi­
sion8 at thla Rule or to otherwise pro­
vont telephono calls to telephone mun­
bors on tho registry . If the person is ac­
cessing the registry on behalf or sell­
ers, that person also must idontify 
each of the sellers on whose behalf it is 
accessing tIle registry, must proVide 
each seller's uniquo account number 
for access to tl16 natJonnl registry, and 
must certifY, under ponalty of la\v, 
that the sollera will bo u,sing tllO infor­
ma.tion gathored from tho rOgistry 
solely to' comply with tho provisions of 
tlUa Rulo or otherwiac to provent tele~ 
phone caUs to telephone numbers on 
the registry. 
['16 FR 48516, Aug. 10, 2010j '1.6 FIt 61031, Aug. 
24,2010) 

ft310.9 SovorablUty. 
The provJsioDs of this Rule al"e sopa­

rate and severable from ono another. If 
any proViSion 109 stayod or detormined 
to 00 invaUd, it 1s tho Commission's 1u­
tonMan that t.he romalning ' provisions 
shall oontinue in effeot . 
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