












































































































































in tenns of either the kind of scrutiny required by the state official or procedural requirements.227 

Nor do the cases provide specific guidance on the kind of scrutiny appropt;ate to Commission or 
federa1 court review of state action. 

The Supreme Court's main opinion in this area, Ticor, addresses the extreme situations 
but not the more common middle range. In that case, the Court held that it was not sufficient for 
the states to have a review mechanism formally in place. The state review also had to be 
effectively carried out in practice. While helpful in principle, the decision is of only limited 
practical benefit on this point, as a result of the stark factual situations inv<?lved in the case. The 
Ticor Court assumed that the state supervision at issue was virtually non-existent. It referred, for 
example, to "the clear absence of state supervision.'>228 The case therefore did not clarify the 
standards that would apply to the more ordinary situation in which states have provided some 
substantive review, but where shortcomings of that review are nevertheless apparent. A 
possible "Ticor II" case could establish standards for these more common, real world situations. 

This clearer, more easily administrable standard for active supervision would need to be 
well grounded in existing Supreme Court precedent. The Supreme Court has made clear that the 
active supervision requirement is a rigorous one. It is not enough that the state grants general 
authority for certain business conduct or that it approves private agreements with little review. 
As the Court held in Midcal, "[t]he national policy in favor of competition cannot be thwarted by 
casting such a gauzy cloak of state involvement over what is essentially a price-fixing 
arrangement.,,229 Rather, active supervision is designed to ensure that a private party's 
anticompetitive action is shielded from antitrust liability only when "the State has effectively 
made [the challenged] conduct its own.'>230 

In order for state supervision to be adequate for state action purposes, state officials must 
engage in a "pointed re-examination" of the private conduct.231 In this regard, the state mllst 
"have and exercise ultimate authority" over the challenged anticompetitive conduct.232 To do so, 
state officials must exercise "sufficient independent judgment and control so that the detai Is of 
the rates or prices have been established as a product of deliberate state intervention, not simply 

227 As earlier noted, the Tieor Court declined to impose specific procedural 
requirements for a state supervision. 
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100-01. 

232 

504 U.S. at 639. 

445 U.S. at 105-06. 

Patrick, 486 U.S. at 106. 

Midcal, 445 U.S. at 106. See also TiL'or, 504 U.S. at 634-35; Patrick, 486 U.S. at 

Patrick, 486 U.S. at 101 (emphasis added). 
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by agreement among private parties."233 One asserting the state action defense must demonstrate 
that the state agency has ascertained the relevant facts, examined the substantive merits of the 
private action, assessed whether the private action comports with the underlying statutory criteria 
established by the state legislature, and squarely ruled on the merits of the private action in a way 
sufficient to establish the challenged conduct as a product of deliberate state intervention rather 
tpan private choit:e. 

At its core, the active supervision requirement serves to identify those responsible for 
public policy decisions. The clear articulation requirement ensures that, if a state is to displace 
national competition norms, it must replace them with specific state regulatory standards. A state 
may not simply authorize private parties to disregard federa11aws,234 but must genuinely 
substitute an alternative state policy. The active supervision requirement, in tum, ensures that 
responsibility for the ultimate conduct can properly be laid on the state itself, and not merely on 
the private actors. As the Court explained in Ticor: 

"States must accept political responsibility for actions they intend to undertake .... 
Federalism serves to assign political responsibility, not to obscure it .... For states 
which do choose to displace the free market with regulation, our insistence on real 
compliance with both parts of the Midcal test wi 11 serve to make clear that the state is 
responsible for the price fixing it has sanctioned and undertaken to control.,,23S 

Through the active supervision requirement, the Court is furthering the fundamental prinCiple of 
"accountability" that underlies federalism, by ensuring that, if allowing anticompetitive conduct 
proves to be unpopular with a state's citizens, the state;s legislators will not be "insulated from 
the electoral ramifications of their decisions."236 

In short, clear articulation requires that a state enunciate an affirmative intent to displace 
competition and to replace it with a stated criterion. Active supervision requires the state to 
examine individual private conduct, pursuant to that regulatory regime, to ensure that it comports 
with that stated criterion. Only then can the underlying conduct accurately be deemed that of the 
state itself, and political responsibility for the conduct fairly be placed with the state. 

There is, as yet, no single procedural or substantive standard that the Supreme Court has 
held a state must adopt in order to meet the acti ve supervision standard. Therefore, satisfying the 
Supreme Court's general standard for active supervision, described above, is and will remain the 
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Ticor, 504 U.S. at 634-35. 

Parker, 317 U.S. at 351. 

504 U.S. at 636. 

New York v. United States, 505 U.S. 144, 168-69 (1992). 
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ultimate test for that element of the state action defense. Nevertheless, in light of the foregoing 
principles, the Commission could identify the specific elements of an active supervision regime 
that it would consider in determining whether the active supervision prong of state action is met 
in future cases. These elements would likely include the following, all of which further the 

" ce~t;al p~rpo~e ~r"th~ active supervision prong by ensuring that responsibility for" the private 
conduct is fairly attributed to the state: 

• the development of an adequate factual record, including notice and an 
opportunity to be heard; 

• a written decision on the merits; and 

• a specific assessment - both qualitative and quantitative - of how private action 
comports with the substantive standards established by the state legislature.237 

Recommendation 3: 

Clarify and rationalize the criteria for identifying the quasi-governmental entities 
that should be subject to active supervision. 

As discussed in Chapter n.B., circuit courts look to a laundry list of factors to determine 
whether a hybrid, quasi-governmental entity should be subject to the active supervision 
requirement. A number of these factors, which reflect the governmental attributes of the entity, 
are not necessarily probative of whether there is a danger that private actors/members will pursue 
their own economic interests rather than the state's policies. The laundry list includes factors 
such as the establishment of the entity to serve a governmental purpose, tax exemption, bond 
authority, power of eminent domain, nonprofit status, and public visibility. 

There are two similar approaches the Commission could take to address this problem. 
First, the Commission could assert that the active supervision prong of Midcal should apply to 
any entity consisting in whole or in part of market participants. Support for this approach is 
found in Areeda and Hovenkamp, who "would presumptively classify as 'private' any 
organization in which a decisive coalition (usually a majority) is made up of participants in the 
regulated market.,,238 To protect against "capture" or conspiratorial involvement of governmental 

237 The Commission recently adopted this three element active supervision standard 
in the Indiana Movers case. See Indiana Household Movers and Warehousermen, Inc., Docket 
No. C-4077, at 5 (Apr. 25,2003) (Analysis to Aid Public Comment) ("Indiana Movers 
Analysis") available at <http://www.ftc.gov/os/2003/03/indianahouseholdmoversanalysis.pdf>. 

238 Areeda & Hovenkamp, supra note II, at 501 . Professors Areeda and Hovenkamp 
would vary the strength of the presumption with the strength of the competitive relationship 
between the decision-maker and the plaintiff. "[T]he presumption should become virtually 
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representatives within the entity, a further requirement should be that the active supervision be 
performed by a governmental official/entity outside the entity in question. 

A second approach would entail a more rigorous, case-by-case analysis of whether there 
is an appreciable risk that the challenged conduct is the result of private actors pursuing their 
private interests rather than state policy. This approach would look to such factors as the entity's 
structure, membership, decision-making apparatus, and openness to the public.239 It could also 
incorporate the suggestion of Professors Areeda and Hovenkamp that "the strongest criterion for 
identifying the relevant actor" should be the degree of discretion private actors had to make the 
challenged decision.24O 

Recommendation 4: 

Encourage judicial recognition of the problems associated with overwhelming 
interstate spillovers, and consider such spillovers as a factor in case and 
amicus/ad vocacy selection. 

As discussed in Chapter IT.C., the state action doctrine has been criticized by leading 
commentators for its failure to take interstate spillovers into account. When one state regulates 
activities in a manner that overwhelmingly imposes the cost of regulation on citizens of other 
states, both economic efficiency and the political participation goals of federalism are impaired. 
The gap between the commentators and the case law, however, is significant. Not only does the 
case law fail to account for the concerns raised by the analysts, but Parker itself shielded conduct 
that resulted in very substantial interstate spillovers. 

The Commission could help to introduce sensitivity to such spillovers into the case law, 
either through its adjudicatoryllitigation positions or through selective amicus filings.241 

conclusive where the organization's members making the challenged decision are in direct 
competition with the plaintiff and stand to gain from the plaintiffs discipline or exclusion." Id. 

239 Professors Lopatka and Page place particular emphasis on this factor, which they 
define more precisely as "political legitimacy." In their view, "Congress is willing to defer to 
states that adopt policies inconsistent with the national policy embodied in the antitrust laws, but 
only when the contlicting policies are the direct product of the political process that defines the 
state as a sovereign entity." Lopatka & Page, supra note 4, at 33. Stated more plainly, placing 
the conduct of a state actor under the auspices of the state action doctrine is appropriate only 
when balanced by the fact that "the actor is directly accountable to the state's electorate." Id. 

240 Areeda & Hovenkamp, supra note II, at 501. 

241 This accords with the ABA Antitrust Section's 'recent call for "[gJreater attention 
to the hazards of that form of state intervention that generates substantial adverse spillovers." 
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Consideration of the spillover problem might begin to grow even from mere kernels of 
recognition, such as judicial dicta recognizing that applying a state action defense would be 
particularly harmful in a given case in light of the overwhelming interstate spillover costs. 
Settings involving overwhelming interstate spillovers may be particularly appropriate vehicles 
for the Commission's advocacy, amicus, and enforcement e{forts.242 

Moreover, under a tiered approach to the state action doctrine -like that discussed in 
Chapter I.C.2. - the presence of overwhelming interstate spillovers could be urged as a factor 
compelling more rigorous application of the clear articulation and active supervision 
requirements. 

Recommendation 5: 

Clarify and strengthen the market participant exception to Town of Hallie. 

As discussed in Chapter n.D., a municipality's participation in a market as a competitor is 
likely to have market distorting effects if the municipality is not subject to the same rules of 
competition as private competitors. While a state may elect to allow market participation by 
municipalities, the assumption in Town of Hallie that a municipality's motives and incentives are 
consonant with the public interest, and are not like those of a private actor, does not necessarily 
hold true when the municipality enters a market in a proprietary capacity as a competitor. An 
active supervision requirement would ensure that the municipality's behavior is consistent with 
state policy. 

Recommendation 6: 

Undertake a comprehensive effort to address emerging state action issues through 
the filing of amicus briefs in appellate litigation. 

As the discussion in Chapters I and n makes clear, Supreme Court case law has left open 
many important questions regarding the scope of the state action doctrine. When required to fill 
the gaps, the courts of appeals have shown varying degrees of sensitivity to competition policy 
values. The Commission can play an important role in explaining those values to the federal 

ABA Antitrust Section Report, supra note 97, at 42. 

242 When the decree of spillover is more marginal, and difficult to measure, prudence 
and a desire for legal rules with ex ante predictability counsel against giving significant weight to 
interstate spillovers. But where the benefits of a given anticompetitive restriction accrue 
overwhelmingly to residents of the state implementing the restriction, and the harms fall 
overwhelmingly on residents of other states, then the considerations behind both the Interstate 
Commerce Clause and the federal antitrust laws are at their height, and the case for judicial 
recognition of those spillovers is at its strongest. 
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courts in a manner that best ensures that antitrust concerns receive appropriate weight. 
Substantial benefits could flow from an active amicus program directed toward: (i) identifying, in 
a timely fashion, significant appellate litigation in which presentation of the Commission's views 
might make a significant contribution; and (ii) preparing and filing amicus briefs setting forth the 
agency's views. 

Inde~d, in recent years both the Commission and the Antitrust Division have successfully 
employed amicus filings to help shape the state action doctrine at the court of appeals level. In 
1998 the agencies filed ajoint brief in the Fifth Circuit's Hammond litigation, first urging 
rehearing en banc and then convincing the en banc panel to reverse a three-judge decision that 
had treated a hospital's authority to enter contracts as clear articulation sufficient to shield the 
anticompetitive exclusion of a competitor. The briefs provided support for the court's ultimate 
detennination to re-focus clear-articulation analysis on ascertaining whether the state had actually 
adopted a policy to displace competition.243 Similarly, an Antitrust Division amicus filing helped 
to convince the Ninth Circuit in 1996 to withdraw an opinion and change the outcome of the 
Columbia Steel Casting litigation. The court expressly relied on the Division's amicus brief in 
concluding that it initially had erred in applying a foreseeability test with reference to conduct 
that was not even authorized by the governing statute.244 

Amicus activity of this nature can be an effective means of raising judicial awareness of 
competition values and channeling development of the law. Staff recommends that it be actively 
pursued, with resources sufficient for timely identification of amicus opportunities and 
development of thoughtful amicus filings. 

243 Hammond, 171 F.3d at 233-36. The agencies also filed ajoint amicus brief in 
support of an appeal from a district court opinion in Willis-Knighton Medical Center v. City of 
Bossier, 2 F. Supp. 842 (W.D. La. 1997), which raised issues similar to those in Hammond. The 
Fifth Circuit reversed the trial court ruling without a published opinion. Willis-Knighton v. 
Bossier City, 178 F.3d 1290 (5th Cir. 1999). 

244 See Columbia Steel Casting, 111 F.3d at 1443-44. 
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CHAPTER IV 

PRIOR COMMISSION LITIGATION 
INVOLVING STATE ACTION 

Over the years, the Commission has addressed the potential competitive impact of state 
regulation on numerous occasions, through law enforcement actions, amicus briefs, and 
competition advocacy. Some of the principal matters from the agency's recent history are 
reviewed in this chapter. This discussion is intended to identify some relevant items from the 
historical record, and also to see what lessons those experiences can teach about the particular 
contexts in which different approaches to state-action problems are more or less effective. 

A. The Taxicab Litigation 

The Commission conducted a ten year staff study of municipal regulation of taxicabs, 
beginning in the 1970s. From among the cities studied, the Commission selected two for 
litigation. This resulted in the issuance of complaints in 1984 against New Orleans245 and 
Minneapolis.246 In each instance it appeared that the city was regulating taxi fares and entry into 
the taxi market, without having been sufficiently authorized by its state legislature to do so. In 
antitrust tenns, the complaint in each matter alleged that the municipality had conspired with and 
facilitated a conspiracy among taxicab owners, resulting in an illegal agreement on tenns of 
trade, including fares and entry. 

Both complaints were dismissed before trial, however, as a result of further state action. 
In the case of New Orleans, the state legislature passed an aggressi ve supplem~ntal statute. The 
statute explicitly declared a policy that municipalities should regulate taxicabs and should be 
exempt from federal antitrust liability while doing SO.247 In the case of Minneapolis, by contrast, 
the city government took a more conciliatory approach. It amended its code to increase the 
number of taxi licenses available, with an initial increase from 248 to 323 licenses and additional 
increases of as many as 25 licenses per year thereafter. 248 In light of these events, the 
Commission terminated both litigations. 

Each of these cases can be thought of as having achieved a somewhat desirable outcome. 

245 

246 

City of New Orleans, 105 F.T.C. 1 (1985). 

City of Minneapolis, 105 F.T.C. 304 (J 985). 

247 In relevant part this statute recites thut "the policy of this state is to require that 
municipalities .. . regulate [taxicabs] and not to subject municipalities or muniCipal officers to 
liability under federal antitrust laws." 105 ET.C. at 5. 

248 See 105 F.T.C. at 309. 
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They either loosened the competitive restrictions, or. at a minimum. forced the state to be explicit 
about its anticompetitive policy choices. On the other hand, the two cases also remind us that 
litigation in this area can be affected by legislation that can alter the relevant facts at any time, 
thus creating an extra layer of complexity and uncertainty. 

In llddilion to litigation involving municipal regulation of taxicabs, the Commission has 
engaged in numerous advocacy efforts in this area. For example, in 1986, then Chairman Daniel 
Oliver sent a letter to New York City Mayor Ed Koch warning that restrictions on taxi 
medallions lead to higher fares and reduced availability of taxis and urging deregulation. While 
the city did not deregulate the industry, it did introduce a bill to increase the number of 
medallions available. In 1987, the Commission staff urged the city of Cambridge, 
Massachusetts, to deregulate its taxicab system. In the same year, staff also recommended that 
the Seattle City Council reject the parts of a proposed taxi ordinance that set fares and restricted 
the number of taxis, and thus retain its deregulated system. In 1990, the Massachusetts 
Department of Public Utilities quoted a 1989 FTC staff comment in its decision to increase the 
number of Boston taxicab medallions by 33 percent. 

B. The State Regulatory Board Litigation 

During this same period the Commission also conducted a series of litigations involving 
state regulatory boards and industry groups that appeared before them. Because the law of state 
action was evolving during this time, some of these cases were more successful than others. In 
some actions, the agency was able to establish important principles of liability. In Massachusetts 
Board of Registration in Optometry,249 for example, the Commission found that the respondent's 
conduct contradicted the state command not to restrict truthful advertising. In other words, the 
state had not articulated any policy "to displace competition with regulation." In some other 
matters, however, the Commission encountered difficulties, albeit not necessarily of its own 
maki ng. For example, one FTC matter was remanded after the case law evol ved to hold that the 
state action defense would be available even when the state policy merely permitted, rather than 
required, the anti competitive conduct at issue.2so 

C. The ''Eyeglasses II" Rulemaking 

Another project attempted to find a path around the normal restraints of the state action 
defense through a creative use of the Commission's rulemaking powers. This was the "Eyes II" 

249 110 F.T.C. 549 (1988). 

250 Massachusetts Furniture & Piano Movers Ass'n v. Federal Trade Commissi01l, 
773 F.2d 391 (lst Cir. 1985). 
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rulemaking.2S1 It was intended to preempt anticompetitive state restrictions on the commercial 
practice of optometry. The Commission adopted a rule declaring that it was "an unfair act or 
practice" for "any state or local governmental entity" to prevent optometrists from following any 
of several enumerated practices, such as operating under trade names, locating in shopping 
centers, or operating multiple offices. The rule prov'ided that 'it could be cited as a defense to any 
state proceeding brought against an optometrist for violation of one of the disallowed state rules. 
The Commission reasoned that: (i) this was an exercise of its statutory rulemaking power, (ii) 
that rulemaking was a delegated legislative power, and (iii) this power was intended to be 
broader and more flexible than the FTC's powers in litigation. Based on this reasoning, the 
Commission concluded that the state action doctrine would not limit this exercise of its 
rulemaking power in the same way that it would limit the Commission's power to enforce the 
antitrust laws. 

Upon judicial review, however, the D.C. Circuit disagreed.2S2 The court observed that the 
"Eyes n" rule would apply even ~hen the state was acting in its sovereign capacity. Based on 
this observation, the court held that the presumptions about legislative intent prohibited a federal 
agency from preempting state legislation in this way. The policy considerations were the same in 
the litigation and the rulemaking contexts, the court held, and it would not assume, from a silent 
legislative history, that Congress intended to make a change in that policy. 

D. The Superior Court Trial Lawyers Litigation 

Another matter during this period resulted in litigation that eventually reached the 
Supreme Court: Federal Trade Commission v. Superior Court Trial Lawyers' Association.2S3 

This case involved a boycott organized by an association of criminal defense lawyers in 
the District of Columbia, who pledged not to accept additional cases until their rate of 
reimbursement was increased. In some respects this case was a straightforward application of 
horizontal restraint principles. There was an agreement on prices, a boycott, a capitulation by the 
customer, and an actual price increase. The case also raised state action issues, however, because 
the respondents claimed, and the administrative law judge ("AU") initially found, that the D.C. 
government's supportive posture toward the boycott meant that there were "no adverse 

251 Ophthalmic Practice Rules, 54 Fed. Reg. 10285 (March 13, 1989), Chairman 
Oli ver voted agai nsl adoption of the rule. 

252 California State Board o/Optometry v. Federal Trade Commission, 910 F.2d 976 
(D.C. Cir. 1990), 

253 Federal Trade Commission v. Superior Court Trial Lawyers' A .... s ·n. 493 U.S. 411 
(1990). 
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effects. ,,254 

The AU initially dismissed the complaint on the basis of "evidence indicating that city 
officials (and practically everyone else concerned with the criminal justice system) were 
convinced [that] the optimal economic price was inadequate [and the defense} lawyers were 
unlikely to achieve higher fees if they continued to rely on communicative political petitioning 
alone. ,,255 

Both the full Commission and the Supreme Court eventually rejected this reasoning, 
however. The Commission found that the city had certainly suffered economic loss, to the extent 
of spending an additional $4 million to $5 million a year on legal services for the indigent. 256 

Moreover, it concluded that the record did not support a conclusion that the D.C. government 
had, in fact, supported the boycott. Most fundamentally, for purposes of the state action issue, 
the Commission concluded that informal, post hoc approval by the city did not constitute the 
kind of state action that would shield the conduct. The Commission drew on the Supreme 
Court's decision in United States v. Socony-Vacuum Oil Co.,m, reasoning that if a "knowing 
wink" defense to the antitrust laws were permitted, national competition policy would be 
determined "not by Congress nor by those to whom Congress has delegated authority but by 
virtual volunteers.,,258 

E. The Tieor Title Litigation 

Another matter that reached the Supreme Court was Federal Trade Commission v. Ticor 
Title Insurance CO.259 Ticor involved a challenge to title insurance companies' practice of 
agreeing among themselves on the fees they would charge for background title searches.2bo Such 
agreements were authorized by the law of many states. In some of these states, however, the 
Commission found that the agreements were not actively supervised, and therefore would not be 
covered by the state action doctrine. 

254 107 F.T.C. 510,560 (1984). 

255 Id. at 560. 

256 Id. at 577. 

251 310 U.S. 150,226 (1940). 

258 107 F.T.C. at 578 (quoting Soc~ny-Vacuum Oil). 

259 504 U.S. 621 (1992). 

260 By challenging only agreements on the fee for the underlying title examination, 
the Commission avoided other aspects of title insurance work that might constitute the "business 
of insurance." 
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The litigation in Tieor involved states with relatively lax supervision. The Commission 
had focused its efforts on the small number of states that failed to satisfy their obligation to 
supervise actively. By the time the matter reached the Supreme Court there were four states 
under review. The Court found either that those states had failed to supervise actively, or that the 
matter should at least be considered on remand, so that the focused, limited case was, in fact, 
successful. 

The Court's decision involved a fairly narrow range of fact patterns. The Court found 
that all four states used some form of "negative option" review. Furthermore, two of the four did 
not follow the required regulatory procedures, and a third failed to follow similar procedures that 
were available to it.261 On these facts, the Court's decision did not fully clarify the general 
standards for active supervision that would apply to other situations. 

The outcome of this case demonstrates the difficulties associated with the "walking a fine 
line approach" that the Commission must frequently take. FTC litigation in the state action area 
has been most effective when it focuses on a narrowly defined, and carefully selected, set of 
targets. Nevertheless, this approach may also encourage reviewing courts to decide such cases 
on similarly limited grounds, thereby leaving the broader issues of state action policy unresolved. 

261 ld. at 629-30. 
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CHAPTER V 

RECENT COMMISSION ACTIVITIES 
INVOLVING STATE ACTION 

In the nearly two years since its formation, the Task Force has endeavored to address 
important state action issues whenever they arise. The Task Force's efforts, which include a 
number of open matters and ongoing investigations, have included law enforcement actions, 
amicus briefs, and competition advocacy. This chapter provides a brief description of the subset 
of those matters that have already been litigated to completion or resulted in public statements by 
the FfC or its staff. 

A. Litigation 

1. Indiana Movers 

The Indiana Movers case provided the Commission with an opportunity to offer both 
state regulators and the antitrust bar clear and authoritative guidance regarding the "active 
supervision" reqUirement. The case involved allegations of anticompetitive conduct by Indiana 
Household Movers and Warehousemen, Inc. - an association representing approximately 70 
household goods movers. One of the association's primary functions is to prepare and file tariffs, 
and tariff supplements, on behalf of its members with the Indiana Department of Revenue. 
According to the Commission's complaint, however, the association actively engaged in the 
establishment of collective rates to be charged by competing movers.262 In order to resolve this 
allegation, the Commission and the association entered into a consent order. The order prohibits 
the association from knowingly preparing or filing tariffs containing collective rates, facilitating 
communications between member carriers concerning rates, or suggesting that members file.or 
adhere to any proposed tariff that affects rates.1b3 The order also requires the association to 
cancel all current filed tariffs affecting rates within 120 days and to amend its by-laws to require 
member carriers to abide by the provisions of the order.264 

Because the case was resolved by consent order, rather than a trial on the merits, the 
association did not raise a state action defense and the issue was not litigated. The Commission 
did, however, take the opportunity to provide a detailed explanation of its views on the "active 
supervision" requirement in the Analysis to Aid Public Comment that accompanied the 

262 Indiana Household Movers and Warehousemen, Inc., Docket No. G4077, at 
'll7(A) (Apr. 25, 2003) (complaint) availabLe at <http://www.ftc.gov/os/2003/04/ihmwcmp.htm>. 

263 Indiana Household Movers and Warehousemen, Inc., Docket No. C-4077, at 1 n. 
(Apr. 25, 2003) (consent order) available at <http://www.ftc.gov/os/2003/04fjhmwdo.htm>. 

264 Id. atlJrill. 
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complaint and consent order.265 While acknowledging that "the Supreme Court's standard for 
active supervision ... is and will remain the ultimate test for that element of state action 
immunity,,,266 the Commission endeavored to use the Analysis to provide the Bar with guidance 
on an issue at the heart of its institutional expertise. As the document itself explains, "this 
Analysis identifies the specific elements of an active supervision regime that [the FTC] will 
consider in detennining whether the active supervision prong of state action is met in future 
cases."267 Those elements are: (1) the development of an adequate factual record, including 
notice and an opportunity to be heard; (2) a written decision on the merits; and (3) a specific 
assessment - both qualitative and quantitative - of how private action comports with the 
substantive standards established by the state legislature.268 

2. Additional Household Goods Movers Cases 

In addition to the Indiana Movers case, Commission staff conducted investigations into 
allegations of similar joint rate-setting conduct by associations of household goods movers in 
Minnesota and Iowa. Both of these matters were resolved by consent order.269 As in Indiana ' 
Movers, the Analyses to Aid Public Comment that accompanied the consent orders in these cases 
clarified that, because the state did not actively supervise the conduct in question, the state action 
doctrine did not shield the association from antitrust liability.270 

In addition to the Minnesota and Iowa cases, the Commission recently filed complaints 
against associations of household good movers in Alabama, Kentucky, and Mississippi.27J The 

265 Indiana Movers Analysis, supra note 237. 

266 Id. at 5. 

267 Id. 

268 Id. 

269 Minnesota Transport Services Ass'n, Docket No. C-4097 (Sept. 15,2003) 
(consent order) available at <http://www.ftc.gov!os/2003/09/minnesotado.pdf>; 
Iowa Movers and Warehousemen's Ass'n, Docket No. C-4096 (Sept. 10,2003) (consent order) 
available at <http://www.ftc.gov!osI2003/09/iowamoversdo.pdf>. 

270 Minnesota Transport Services Ass'n, File No. 021-0115 (Aug. 1,2003) (Analysis 
to Aid Public Comment) available at <http://www.ftc.gov/os/2003/08/mtsaanalysis.htm>; Iowa 
Movers and Warehousemen's Ass'n, File No. 021-0115 (Aug. 1,2003) (Analysis to Aid Public 
Comment) available at <http://www.ftc.gov!os/2003/08/imwaanalysis.htm>. 

271 Alabama Trucking Ass'n, Inc., Docket No. 9307 (July 8, 2003) (complaint) 
available at <hltp:llwww.ftc.gov/os/2003/07/aladmincmp.pdf>; Kentucky Household Goods 
Carriers Ass'fl, Inc., Docket No. 9309 (July 8, 2003) (complaint) available at 
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Alabama and Mississippi cases have been withdrawn from adjudication pending consent order 
negotiations. m The Kentucky case, in contrast, is currently being litigated. 

B. Competition Advocacy 

The Commission has also addressed state action issues through competition advocacy. 
This type of project has always been a part of the Commission's arsenal, but may be of particular 
importance in the state action context because of the need to deal with independent sovereignties. 
The Commission and its staff undertake advocacy projects at the invitation of state policymakers; 
such projects may operate in either of two broad ways. In some cases, a state government is the 
effective decision-maker, and the Commission's efforts are directed toward helping the state to 
assess the impact of a particular regulatory action on competition and consumers. In other cases, 
private consumers - or their proxies - are the effective decision-makers, and the Commission's 
efforts are directed toward public education. These efforts have typically involved raising the 
profile of a particular issue so that ordinary market mechanisms can thereafter correct any 
problem that might exist. In many instances, competition advocacy essentially serves as a means 
for the Commission to communicate antitrust concerns to state governments that would 
otherwise be communicated only through litigation (which, in turn, would raise significant state 
action issues). 

1. Antitrust Exemptions for Physician Collective Bargaining 

In the past several years, a number of legislators have asked the Commission to comment 
on draft state legislation that would create an antitrust exemption for physician collective 
bargaining. In some instances, the state legislators have specifically requested that the 
Commission offer an opinion as to whether collective bargaining conducted under the auspices of 
the legislation would be shielded by the state action doctrine. In other instances, they have 
merely requested that the Commission provide its views on whether the legislation is in the best 
interest of consumers. 

The FTC has long been on record as opposing broad and unnecessary extensions of the 

<http://ww\\.ftl.:.gov/os/2003/07/ktadmincmp.pdf>; Movers Conference of Mississippi, Inc., 
Docket No. 9308 (July 8, 2003) (complaint) available at <http://www.ftc.gov/os/2003/07/ 
msadmim:mp.pdf>. 

212 Alabama Trucking Ass'n, Inc., Docket No. 9307 (Aug. 29, 2003) (order 
withdrawing matter from adjudication) available at <http://www.ftc.gov/os/adjpro/d9307/ 
0308290rdcI wlthdrawconsidstlmnt.pdf>; Movers Conference of Mississippi. Inc., Docket No. 
9308 (Aug. 12,2003) (order withdrawing matter from adjudication) available at 
<http://wW\ .... f.tc.gov/os/adjpro/d9308/0308120rderwthdrawfromadjud.pdf>. 
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state action doctrine in such situations.273 Thus, when asked recently to comment on physician 
collective bargaining bills in Ohio, Washington, and Alaska, Commission staff reiterated and 
emphasized well-established principles. In each instance, staff of the Bureau of Competition and 
the Office of Policy Planning - and, in the case of the Washington bill, the Northwest Regional 
Office - noted that an antitrust exemption: (i) would authorize physician price fixing, which is 
likely to raise costs and reduce access to care; and (it) would not improve the quality or care, 
which can be accomplished through less anticompetitive means.274 

In each instance, the critical state action issue raised was whether the oversight regime 
created by the bilI satisfied the "active supervision" requirement. In the course of articulating 
broader antitrust concerns about the proposed legislation, and specific failings under the state 
action doctrine, staff were also able to suggest more robust active supervision standards as 
potential improvements to the bill. In particular, staff observed that the requirement of a "writte 1 

decision, expressly considering the potentially anti competitive implications of a proposed 
contract and attempting to quantify the consumer impact and expected effect on consumer 
prices"275 - especially issued after public notice and opportunity to comment - would increase the 
likelihood of a finding of active supervision. 

The reactions of state legislatures to the staff's advocacy letters have been varied but, in 
large part, positive. The Alaska legislature, for example, requested additional information, which 
FTC staff provided in the form of testimony before the House Committee on Labor and 
Commerce.276 The Alaska legislature subsequently passed the draft bill, but not before striking 
language expressly stating that the bill was intended to authorize collective negotiations "over 

273 See, e.g., Letter to the District of Columbia Office of Cqrporation Counsel on Bill 
No. 13-333 (Oct. 29, 1999) available at <http://www.ftc.govlbe/rigsby.htm>; Testimony of the 
Federal Trade Commission before the House Judiciary Committee on H.R. 1304 (June 22,1999) 
available at <http://www.ftc.gov/os/199919906Ihealthcaretestimony.htm>; Letter to the Texas 
Legislature on Senate Bill 1468 (May 13, 1999) available at <http://www.ftc.gov/be/ 
v99OO09.htrn>. 

274 See Letter to the Ohio House of Representatives on House Bill 325 (Oct. 16, 
2002) available at <http://www.ftc.govlbe/v020017.pdf>; Letter to the Washington House of 
Representatives on House Bill 2360 (Feb. 8,2002) available at <http://www.ftc.gov/be/ 
v020009.pdf>; Letter to the Alaska House of Representatives on Senate Bill 37 (Jan. 18,2002) 
("Alaska Letter") available at <http://www.ftc.gov/belv020003.htrn>. 

275 Alaska Letter, supra note 274, at 14. 

276 See, e.g., Testimony of the Staff of the Bureau of Competition and the Office of 
Policy Planning before the Committee on Labor and Commerce of the Alaska House of 
Representatives on S.B. 37 (March 22, 2002) available at 
<http://www.ftc.gov/belhilites/cruz020322.htm>. 
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fee-related terms." In contrast, the Washington legislature withdrew its draft bill from 
consideration in light of the staff comment. In place of the bill, the legislature substituted a 
resolution calling for appointment of a commission to study the issue. 

2. Prohibitions on Non-Lawyer Participation in RealEstate Closings 

Several states, either directly or through state bar associations, are considering whether 
non-lawyers should be permitted to conduct closings for real estate transactions and mortgage 
loans. In the past, the FrC and the Antitrust Division of the Department of Justice have jointly 
pointed out the anticompetitive consequences of rules that prevent nonlawyers from conducting 
closings. The consequences are even more significant now, because they make it more difficult 
for national and Internet-based lenders to compete in local mortgage lending markets. Local 
banks and mortgage companies are usually not subject to these costly rules because the rules 
typically do not apply to lenders that perform their own loan closings; regulation thus confers on 
them an advantage over lenders that do not have offices in the state. The FrC's primary 
contribution has been to assess the consumer impact of these rules, with a special focus on the 
differential impact on interstate and Internet commerce. 

Toward that end, in conjunction with Antitrust Division, the Commission recently filed 
letters in North Carolina, Georgia, and Rhode Island raising concerns about proposed restrictions 
on who may participate in loan c1osings.277 In North Carolina, a proposed State Bar opinion 
required the physical presence of an attorney at all residential loan closings, including simple 
refinancings. The Georgia State Bar considered an opinion that would effectively prevent 
nonlawyers from closing real estate transactions and mortgage loans. In Rhode Island, a 
proposed bill contained even more restrictive requirements. All of these proposals would raise 
costs for consumers, who would have to pay for additional services, while providing little 
additional consumer protection. Such proposals may also impede competition from out-of-state 
Internet lenders, since in many cases in-state corporations are permitted to close loans without 
attorneys. 

277 See FrCIDOJ Letter to the Rhode Island House of Representatives re: Proposed 
Restrictions on Competition From Non-Attorneys in Real Estate Closing Activities (Mar. 28, 
2003) available at <http://www.ftc.gov/be/v020013.htm>; FrCIDOJ Letter to the Standing 
Committee on the Unlicensed Practice of Law. State Bar of Georgia (Mar. 20, 2003) available at 
<http://www.ftc.govlbe/v030007.htm>; FrCIDO] Letter to the President of the North Carolina 
State Bar re: Proposed North Carolina State Bar Opinions Concerning Non-Attorneys' 
Involvement in Real Estate Transactions (July 11. 2002) available at <http://www.ftc.gov/os/ 
2oo2/07/non-attorneyinvolvment.pdf>; FrC/DOJ Letter to the Rhode Island House of 
Representatives re: Bill Restricting Competition from Non-Attorneys in Real Estate Closing 
Activities (Mar. 29,2002) available at <hup:/lwww.ftc.govlbe/ v02oo13.pdf>; FrCIDOJ Letter 
to the Ethics Committee of the North Carolina State Bar re: State Bar Opinions Restricting 
Involvement of Non-Attorneys in Real Estate Closings and Refinancing Transactions (Dec. 14, 
2001) available at <http://www.ftc.gov/be/v020006.htm>. 
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The North Carolina Bar ultimately revised its rules to eliminate the requirement that 
attorneys closing loans be physically present at the closing, and the bar also opted to permit 
nonlawyers to witness signatures on documents and receive and disburse funds. The Rhode 
Island legislature declined to enact its bill in the 2003 session and is currently considering a 
similar measure. 

In contrast, the Georgia State Bar ultimately adopted the proposed opinion, concluding 
that the preparation and facilitation of the execution of deeds of conveyance on behalf of another 
by anyone other than a duly licenced attorney c~)Ostitutes the unlicensed practice of law. The 
matter is now before the Georgia Supreme Court on direct review. On July 28,2003, the 
Commission and the Antitrust Division filed ajoint amicus brief in that action raising the same 
objections set forth in the agencies' letter to the State Bar.278 

3. Prohibitions on ''Below Cost" Sales of Motor Fuels 

In recent years, numerous states have considered "minimum markup" or "sales below 
cost" bills that would limit the ability of gasoline vendors to cut prices. Depending on market 
circumstances, these laws may diminish competition from integrated oil finns, convenience 
stores, or high-volume retailers. Bills on this topic are introduced and debated in many state 
legislatures almost every year. 

At the invitation of state policymakers, FTC staff have often offered comments on 
proposed bills addressing these topics. In the past two years, for example, FTC staff have 
submitted comments on "sales below cost" bills in North Carolina279 and Virginia,28o and have 
submitted comments on two different "sales below cost" bills in New York.28J Although the bills 
differed in some particulars, in each instance FTC staff concluded that these bills would likely 
harm consumers by deterring procompetitive price cutting. The staffs comments also noted that 

278 On Review oj UPL Advisory Opinion No. 2003-2, Brief Amici Curiae of the 
United States of America and the Federal Trade Commission (July 28,2003) available at 
<http://www .ftc.gov/os/2003/07 /georgi abri ef. pdf>. 

279 Letter to the Attorney General of North Carolina on House Bill 1203 / Senate Bill 
787 (May 19,2003) ("North Carolina Letter") available at <http://www3.ftc.gov/os/2003/05/ 
ncclattorneygeneral cooper.pdf>. 

280 Letter to the Virginia House of Delegates on Senate Bill No. 458 (Feb. 15, 2002) 
available at <http://www.ftc.govlbe/v02001I.htm>. 

281 Letter to the Attorney General of New York on Bill No. S.4947 and Bill No. 
A.8398 (July 24, 2003) available at <hup://www.ftc.gov/be/nymfmpa.pdf>; Letter to the 
Governor of New York on Bill No. S04522 and Bill No. A06942 (Aug. 8, 2002) available at 
<http://www3.ftc.govlbe/v020019.pdf> 
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low prices benefit consumers, and that consumers are harmed only if low prices allow a 
dominant competitor to raise prices later to supracompetitive levels. Moreover, the comments 
noted, scholarly studies indicate that below-cost pricing that leads to monopoly rarely occurs, and 
the-Supreme COtlrt has found such studies to be credible.282 In particular, past studies suggest 
that below-cost sales of motor fuels that lead to monopoly are especially unlikely.283 Finally, the 
comments concluded that the bills were unnecessary, because the federal antitrust laws deal with 
below-cost pricing that has a dangerous probability of leading to monopoly.284 

In North Carolina, the bill remains pending before the relevant Senate committee. In 
Virginia, the relevant House committee rejected the bill. In New York, Governor Pataki vetoed 
the first bill, and the second bill is currently awaiting his decision. 

4. Restrictions on Sales of Contact Lenses 

In March 2002, Commission staff filed a comment with the Connecticut Board of 
Examiners for Opticians, arguing against the adoption of a requirement that Internet sellers of 
replacement contact lenses have a Connecticut optician's license, even though such sellers 
merely mail out pre-packaged lenses pursuant to an eye doctor's prescription.285 The staff 
concluded that such a requirement would likely increase consumer costs while producing no 
offsetting health benefits and would be a barrier to the expansion of Internet commerce. Indeed, 
such licensing could harm public health by raising the cost of replacement contact lenses, 
inducing consumers to replace the lenses less frequently than doctors recommend or to substitute 
other fonns of contact lenses that pose greater health risks. The staff also noted that current 
federal and state prescription requirements and consumer protection laws are sufficient to address 
the health problems associated with contact lens use, but that such requirements can be 
implemented in ways that are either procompetitive or anticompetitive. The FfC staff urged the 
Board to implement the prescription requirement in a way that protects consumers' health, 
promotes competition, and maximizes consumer choice. 

Ultimately, the staff comment was successful. The Board held hearings in June and 
October of 2002. On June 24,2003, the Board issued a memorandum decision holding that: (1) 
opticians and optical establishments located in Connecticut must be licensed by the state to sell 
contact lenses; (2) contact lens sellers located outside of Connecticut that sell lenses to 

282 See, e.g., North Carolina Letter at 8-9. 

lRJ See id. at 9-11. 

2114 See id. at 5-8. 

2H5 Comments of the Staff of the Federal Trade Commission, Intervenor, before the 
Connecticut Board of Examiners for Opticians (Mar. 27,2002) available at <http://www.ftc.gov/ 
be/v020007.htm>. 
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Connecticut residents need not obtain a Connecticut license; and (3) contact lens sellers, whether 
within or without the state, may sell contact lenses only pursuant to a lawfully issued 
prescription . ~86 The Board did not specify what constituted a lawfully issued prescription . 

. .. .... . . . -_ ..... - ..... ..... _ ...... ... 5~ · . _ .. ··Restrictions·on·Sales of Funeral Caskets 

On August 29, 2002, the Commission filed an amicus brief in Powers v. Harris - a case 
before the Western District of Oklahoma in which an Internet-based casket seller challenged a 
state law requiring all sellers of funeral goods to be licensed funeral directors.287 Plaintiffs' 
principal claim in Powers was that a provision of the Oklahoma Funeral Services LicenSing Act 
("FLSA") that required sellers of funeral goods, including caskets, to be licensed funeral 
directors violated the Commerce Clause. The Funeral Board defended the constitutionality of the 
provision by arguing that it was rationally related to a legitimate state interest: the protection of 
Oklahoma consumers. In support of this consumer protection rationale, the Board asserted that 
the objectionable FLSA provision advanced the same objectives as the FTC's Funeral Rule. 
While declining to take a position on the underlying Commerce Clause issue, the Commission 
filed a brief for the sole purpose of explaining the purpose and operation of the Funeral Rule 
which, unlike the FLSA provision, is intended to increase competition. The Commission's brief 
stated that the FTC's Funeral Rule was adopted, at least in part, to open casket sales to 
competition from sellers other than funeral directors, and that the Rule protects consumers by 
promoting competition among providers of funeral goods, including independent on-line casket 
retailers.2RK Ultimately, the court concluded that the Oklahoma provision satisfied the rational 
basis test.2K

!J In reaching this conclusion, however, the court distinctly did not accept the Board's 
argument that the FLSA provision was merely an extension of the FrC's Funeral Rule. 

6. Other Restrictions on E·Commerce 

The State Action Task Force also spawned a spin-off task force focused on Internet 
issues. That task force is carefully evaluating the presence and growth of state regulatory barriers 
to the expansion of e-commerce. In the past decade, there has been growing concern about 
possibly anticompetitive efforts to restrict competition on the Internet. In particular, many states 

2111J In re Petition for Declaratory Ruling Concerning Sales (4' Contact Lenses, slip op. 
at 5-8 (Conn. Bd. of Examiners for Opticians June 24, 2003) 

2R7 Powers v. Harris, Memorandum of Law of Amicus Curiae The Federal Trade 
Commission (Aug. 29,2002) available at <http://www.ftc.gov/os/2002/09/okamicus.pdf>. 

21111 ld. at 1. 

See Powers v. Harris, No. CIV-01-445-F (W.D. Okla. Dec. 12,2002). But see 
Craigmiles v. Giles, 312 F.3d 220 (6th Cir. 2002) (holding that a very similar Tennessee 
provision did not satisfy the rational basis test). 
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have enacted regulations that have the direct effect of protecting local merchants from 
competition over the Internet. For example, some states require that online vendors maintain an 
in-state office, while other states prohibit online sales of certain products entirely. Some scholars 

.. . 'h'a~e' argued' that" iiies'c' reguiatlons"are often simply attempts by existing 'fridiJstnes to "forestall 'tJie·· .. .. . - . 
entry of new and innovative Internet competitors, much as entrenched producers in prior eras 
benefitted from regulatory efforts to impede new forms of competition. 

Depending on the circumstances, some of these restrictions could be viewed as 
potentiallyanticompetitive. While much of this regulation undoubtedly has procompetitive and 
pro-consumer rationales, it imposes costs on consumers that, according to some estimates, may 
exceed $15 billion annually.290 

For these reasons, on October 8-10, 2002, the Commission hosted a workshop, organized 
by the Office of Policy Planning, to address possible anticompetitive efforts to restrict 
competition on the Internet.291 The workshop was intended to enhance the Commission's 
understanding of particular practices and regulations, and endeavored to build upon previous 
FTC-sponsored events addressing other aspects of e-commerce.292 The workshop solicited input 
from a broad range of perspectives, including the views of on-line businesses, their brick-and
mortar competitors, consumer advocates, and academics with expertise in both economics and 
business management. The workshop also featured substantial participation from state 
regulators, ranging from members of industry-specific boards of professional licensure to a 
current state Attorney General and a former Governor. 

In order to gain a better understanding of the potential regulatory barriers facing Internet 
competitors in particular industries, the workshop convened panels of experts to address: (1) 
wine sales; (2) cyber-charter schools; (3) contact lenses; (4) automobiles; (5) casket sales; (6) 
online legal services; (7) telemedicine and online pharmaceutical sales; (8) auctions; (9) rea] 
estate, mortgages, and financial services; and (10) retailing. The workshop also offered an 
opportunity to highlight the past efforts of the Internet Task Force in some of these areas, 
including recent competition advocacy comments addressing real estate closings, contact lens 
sales and casket sales. Furthermore, the work of the Task Force attracted the attention of 

290 See Robert D. Atkinson, The Revenge of the Disintermediated: How the 
Middleman Is Fighting E-Commerce and Hurting Consumers at 2 (Jan. 2001) available at 
<http://www. ppionline.orgldocuments/disintermediated.pdf>. 

291 See Federal Trade Commission, Public Workshop, Possible Anticompetitive 
Efforts to Restrict Competition on the Internet (Oct. 8-10,2002) (workshop home page) 
available at <http://www.ftc.gov/opp/ecommerce/anticompetitive/index.htin>. 

292 For more information on previous FTC-sponsored events regarding e-commerce, 
see <hup:/lwww.ftc.gov/opp/ ecommerce/index.htm>; <htt,p://www,[tc·.gov/opal2000105/ 
b2bworkshop.htm>. 
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............... Cc)ftgreSSj whkb ·invited the· Commission to testify before the Subcommittee-on.Commerce, . ........ .. ... ....... . j 
Trade, and Consumer Protection of the House Energy and Commerce Committee.293 

Ultimately, the Internet Task Force anticipates submitting to the Commission one or more 
additional reports describing the nature and prevalence of barriers to e-commerce and the 
potential effects of such barriers on consumers. The Task Force also intends to provide 
recommendations regarding potential strategies to promote greater competition and expanded 
commerce on the Internet. The first report of the Internet Task Force, analyzing online wine 
sales, was released on July 3,2003.294 

.--' 
,.-

293 Testimony of the Federal Trade Commission before the Subcommittee on 
Commerce, rrade, and Consumer Protection of the House Energy and Commerce Committee on 
Possible State Impediments to E-Commerce (Sept. 26, 2002) available at 
<http://www.ftc.gov/os/2002/09/020926testimony.htm>. 

294 See Possible Anticompetilive Barriers to E-Commerce: Wine (July 2003) 
available at <http://www.ftc.gov/os/2003/07/winereport2.pdf>. 
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Federal Trade Commission 

So I Serve as Both a Prosecutor and a Judge - What's the Big Deal? 

Remarks of J. Thomas Rosch· 
Commissioner, Federal Trade Commission 

before the 

American Bar Association Annual Meeting 

San Francisco, California 

August 5, 2010 

Good afternoon. To get our conversation started, I've been asked to make some 

initial remarks about the FTC's role as both prosecutor and judge. I will focus my 

remarks on three issues: (I) the standard that the Commission applies when, acting as a 

prosecutor, it votes out a complaint; (2) the standards that the Commission applies when, 

sitting as an appellate tribunal, it reviews decisions from Administrative Law Judges 

(ALJs); and (3) whether and to what extent there is anything untoward about the 

Commission occupying both of these prosecutorial and adjudicative roles. 

• The views stated here are my own and do not necessarily reflect the views of the 
Commission or other Commissioners. I am grateful to my attorney advisor, Amanda 
Reeves, for her invaluable assistance in preparing this paper. 

I 



I. 

When I first came to the Commission in 2006, I was, to put it politely, 

underwhelmed by our litigation efforts. I didn't think we were aggressive enough. I am 

happy to say that over the last 4.5 years, that has changed. The Commission is suing and 

litigating as an active prosecutor should. Since January 2009, for example, the 

Commission has been extraordinarily active, filing litigation in six competition matters, 1 

entering into more than two dozen consent decrees,2 and continuing to litigate a number 

of other competition matters initiated during the Bush administration.3 All of this means 

that the Commission more and more is grappling with the "reason to believe" standard, 

which, by statute,4 is the standard that the Commission applies when it acts as a 

prosecutor and decides to vote out a complaint; if we have a "reason to believe" that 

anticompetitive conduct is occurring, we can sue. I'd like to begin by offering some 

thoughts on that standard. 

1 The FTC challenged the CSLffalecris and ThorateclHeartware unconsummated 
mergers, the Carilion and Dun & Bradstreet consummated mergers, a pay-for-delay 
pharmaceutical settlement involving Androgel, and certain business practices of Intel. A 
compilation of the FTC's enforcement actions is available at 
http://www.fic.govlbc/caselist/index.shtml. 

2 The consent decrees were in the Transitions Optical, Boulder Valley, West Penn MLS, 
Amerco/Avis, Minnesota Rural Health Cooperative, Intel, Roaring Fork, Alta Bates, and 
National Association of Music Merchants conduct cases and the following merger cases: 
DowlRohm & Haas, GetingelDatascope, Lubrizol/Lockhart, BASF/Ciba, K&SlDow, 
PfizerlWyeth, Schering-PloughlMerck, Panasonic/Sanyo, SCIIPalm, Watson/Arrow, 
Agrium/CF, DanaherlMDS, Pepsi Bottling, SCIlKeystone, AgilentiVarian, and Flying 
JlPilot. 

3 This litigation included the FTC's challenges to consummated acquisitions in the 
Ovation and Polypore matters, the unconsummated merger between CCC and Mitchell, 
and the Cephalon pharmaceutical pay-for-delay challenge. 

4 15 U.S.C. § 45(b). 
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There is no statutory or regulatory defmition regarding what it means to have a 

"reason to believe." Moreover, attempts to litigate the issue of what the FTC must do to 

meet that standard have gone nowhere: in its 1980 decision in FTC v. Standard Oil 01 

California, the Supreme Court held that the FTC's application of the "reason to believe" 

standard in conjunction with voting out a complaint is not "final agency action" under the 

Administrative Procedure Act. Instead, the Court held, it is "a threshold determination 

that further inquiry is warranted" and, as such, is not subject to judicial review.s The 

"reason to believe" standard is therefore committed to each Commissioner's discretion. 

In my own mind, when presented with the question of whether or not to vote out a 

complaint under this standard, I ask three questions drawing on the statute's text. First, 

has the Bureau of Competition presented the Commission with enough evidence such that 

I can form a "reason to believe" that further investigation may as a factual and legal 

matter demonstrate liability? Second, is there a sound legal basis for the Bureau's 

theory? And third, is pursuing litigation in the "public interest"? 

When outside parties come in to argue that the Commission lacks a "reason to 

believe," they tend to - errantly, in my view - focus primarily on the first question and 

argue that when all ofthe evidence is uncovered, they will prevail. The "reason to 

believe" standard, however, is not a summary judgment standard: it is a standard that 

simply asks whether there is a reason to believe that litigation may lead to a finding of 

liability. That is a low threshold. 

In contrast, I am more likely to seriously question whether I can vote out a 

complaint under 13(b) if, as a matter oflaw, the FTC's argument is foreclosed (in which 

S FTC v. Standard Oil Co. oICal., 449 U.S. 232, 241 (1980). 
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case it doesn't matter what evidence Complaint Counsel uncovers). Of course, a federal 

agency, like a private litigant, is entitled to advance claims based on "a nonfrivolous 

argument for extending, modifying, or reversing existing law or for establishing new 

law". Fed. R. Civ. P. 11(b)(2). Nevertheless, if a Commissioner believes that it is bad 

public policy to use Commission resources to advocate for such a change (perhaps 

because he/she does not agree with the change), that Commissioner may vote against the 

complaint. Likewise, perhaps the argument that is often the most persuasive to me yet is 

made with the least frequency is that voting out a complaint would not be in the public 

interest, as Section 5 requires. That could occur in any number of circumstances, 

including when we are challenging conduct that is causing minimal consumer harm, 

when the case will not establish an important proposition of law (or may even establish 

bad law), when there is no clear remedy, or when there are other arguments for why a 

case is a poor use of the Commission's finite resources. 

As these observations suggest, the "reason to believe" standard is amorphous and 

can have an "I know it when I see it" feel. Nevertheless, I don't find its ambiguity to be 

troubling when you consider that the Commission's application of the "reason to believe" 

standard is not any more far afield than decisions made by other federal prosecutors. In 

the criminal context, a prosecutor needs "probable cause" to make an arrest, conduct a 

search, or obtain a warrant for an arrest, and a grand jury needs "probable cause" to vote 

out an indictment. Generally speaking, the Supreme Court has held that a prosecutor or 

grand jury has "probable cause" where "the known facts and circumstances are sufficient 

to warrant a man of reasonable prudence" that evidence of illicit conduct may be found-

4 



i.e., when it has a reason to believe.6 More to the point, the reason to believe standard is 

consistent with standards used by prosecutors (including the DOJ's Antitrust Division) in 

making prosecutorial decisions in civil cases. This is all to say that while there may be 

some logical critiques of the FTC's practice and procedures, I don't think the "reason to 

believe" standard or the deliberative process the FTC engages in to make that 

determination - which typically follows at least six months of investigation - is one of 

those. 

n. 

Next I would like to discuss the flips ide of my prosecutorial role, which is the 

Commission's role as an adjudicative tribunal. The most important issue in this context 

is the standard of review that the Commission applies when it considers appeals from 

decisions rendered by Administrative Law Judges (or, in Commission parlance, "Part 3 

decisions"). Just last week the Commission heard oral argument in a competition case -

In re Polypore Int'l, Inc. - which is an appeal from an ALJ decision that found that a 

consummated merger violated Section 7 of the Clayton Act.7 As a result, these issues are 

ones that we are grappling with as we speak. Like any federal appellate tribunal, there 

are two categories of issues we must address: the standard that we should accord the 

ALJ's conclusions of law and the deference we should accord the ALJ's findings of fact. 

The first issue is the easier one. It is well established that federal appellate courts 

review conclusions of law de novo.8 Relative to federal appellate courts, there is 

6 Ornelas v. United States, 517 U.S. 690, 695 (1996). 

7 In re Polypore Int'l, Inc., Notice Scheduling Oral Argument, FTC Docket No. 9327 
(June 28,2010) (scheduling oral argument for July 28,2010). 

8 FTC v. Ind. Fed'n o/Dentists, 476 U.S. 447, 454 (1986). 
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arguably an even more powerful argument that the FTC, as an expert agency, should 

subject an ALJ's conclusions oflaw to de novo review. The FTC's experience dealing 

with the sorts of hard questions that tend to come up in the antitrust context provide it 

with the unique and important ability to opine on hard questions of law in the first 

instance when it issues a Part 3 decision. Our decisions in Three Tenors and North Texas 

Specialty Physicians are great illustrations.9 In both cases, the FTC applied the truncated 

rule of reason analysis articulated in Indiana Federation 0/ Dentist/o (another FTC case) 

to deem the practices at issue "inherently suspect." And, in both cases, the D.C. Circuit 

and the Fifth Circuit, respectively, agreed and adopted the FTC's analysis. I I Had these 

questions been presented to a federal district court in the first instance (as they would had 

the DOJ brought the case), it's unlikely that the court would have been open (let alone 

equipped) to applying a more novel form of analysis in the first instance. Yet because the 

FTC supplied the courts with a well-crafted roadmap, the FTC was able to introduce a 

different form of doctrinal analysis - and one, I might add, that provides more 

predictability - into antitrust law. 

In contrast, I am squeamish about second-guessing an ALJ's findings of fact, 

especially when they are based on the credibility of witnesses. When federal appellate 

courts review district court decisions, they accept the district court's findings, including 

9 In re PolyGram Holding, Inc. (Three Tenors), FTC Docket No. 9298 (July 24, 2003) 
(Commission opinion), available at http://www.ftc.gov/osl2003/07/polygramopinion.pdf; 
In re North Texas Specialty Physicians, FTC Docket No. 9312 (Dec. 1, 2005) 
(Commission opinion), available at 
http://www.ftc.gov/os/adjpro/d9312/051201opinion.pdf. 

10 Ind Fed'n o/Dentists, 476 U.S. 447; See also In re Mass. Ed o/Optometry. 1 J 0 
F .. c. 549 (1 988), 

II Polygram Holding, Inc. v. FTC, 416 F.3d 29 (D.C. Cir. 2005); N Tex. Specialty 
Physicians v. FTC, 528 F.3d 346, 370 (5th Cir. 2008). 
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its determination on issues of witness credibility, unless they are "clearly erroneous.,,12 

When the Commission sits as an appellate tribunal, however, we are supposed to review 

the ALJ's findings of fact under a de novo standard,13 and the Commission's factual 

findings are then evaluated under a "substantial evidence" standard.14 This FTC's 

application of the de novo standard is compelled by the Administrative Procedure Act as 

well as the FTC Act, 15 which give the agency all of the same powers that it would have 

had had it rendered the initial decision; these statutes therefore provide that the 

Commission's - not the ALJ's - findings of fact, are what matters for appellate review. 

De novo review by the Commission is also compelled by a well-developed body of case 

law that holds that the Commission - and, again, not the ALJ - is responsible for 

resolving conflicts oftestimony.16 

Whatever the law may be, I am not convinced that appellate courts agree that, as a 

doctrinal matter, the FTC should subject an ALJ's findings of fact to a de novo review 

12 Fed. R. Civ. P. 52(a)(6). 

13 See, e.g., In re Realcomp II, Ltd, 2009 FTC LEXIS 250, *37 at n.11 (Oct. 30,2009). 

14 15 U.S.C. § 21(c). The Supreme Court has interpreted this to mean that the 
Commission's conclusion must be supported by "such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion." Consolo Edison CO. V. NLRB, 
305 U.S. 197, 217 (1938). In Indiana Fed'n of Dentists, the Supreme Court held that the 
FTC's deferential standard is coextensive with the APA's requirement that a court defer 
to an agency's factual findings so long as they are supported by "substantial evidence." 5 
U.S.C. § 706(2)(E); FTC V. Ind Fed'n of Dentists, 476 U.S. at 454 (holding that the 
standard of review under § 5(c) is "essentially identical" to the substantial evidence test); 
see also Colonial Stores V. FTC, 450 F.2d 733, 739-40 (5th Cir. 1971) ("The findings 
must stand unless they were wrong and they. cannot be wrong - that is, reversibly wrong 
- if substantial evidence supports them."). 

15 See 5 U.S.C. § 557(b); 15 U.S.C. § 45(b) & (c). 

16 Goodman V. FTC, 244 F.2d 584, 590 n.5 (9th Cir. 1957) (quoting Bristol-Myers CO. 
V. FTC, 185 F.2d 58, 62 (4th Cir. 1950»; De Gorter V. FTC, 244 F.2d 270,272-73 (9th 

Cir. 1957) (citing United States V. L.A. Tucker Truck Lines, Inc., 344 U.S. 33, 35-7 
(1952). 
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and that, more generally, they are always faithful to the substantial evidence standard. 

Why is that? In my view, the appellate courts' deference to the Commission's fact 

finding is, rightly or wrongly, bound up with their determination of whether the 

Commission correctly analyzed the question oflaw. In Indiana Federation ojDentists, 

the Supreme Court held that legal issues are "for the courts to resolve, although even in 

considering such issues the courts are to give some deference to the Commission's 

informed judgment that a particular commercial practice is to be condemned as 

'unfair. ",17 But, it seems very clear to me that when a Court wants to reject the 

Commission's conclusions as a matter oflaw, it reviews the Commission's analysis de 

novo and gives the Commission's factual fmdings little deference. 

In Schering-Plough, for example, the Eleventh Circuit rejected the Commission's 

finding that a reverse payment settlement was anti competitive. In so holding, the court 

took creative license with the substantial evidence standard, citing a Tenth Circuit case 

that preceded Indiana Federation oj Dentists for the proposition that ''we may ... 

examine the FTC's findings more closely where they differ from those of the ALJ.,,)8 The 

Eleventh Circuit cited a pair of cases that preceded Indiana Federation oj Dentists for the 

proposition that "[s]ubstantial evidence requires a review of the entire record at trial, and 

that most certainly includes the ALl's credibility determinations and the overwhelming 

evidence that contradicts the Commission's conclusion.,,19 

Likewise, in Rambus, the D.C. Circuit reversed the Commission's finding that 

computer chip manufacturer Rambus violated Section 5 of the FTC Act when it made 

17 Indiana Fed'n ojDentists, 476 U.S. at 454. 

18 Schering-Plough Corp. v. FTC, 402 F.3d 1056, 1062 (11th Cir. 2005) 

19 Schering-Plough, 402 F.3d at 1070 (emphasis added). 
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misrepresentations to a private, standard-setting organization?O Tellingly, in my view, 

the D.C. Circuit reached a conclusion on the question on appeal before - almost as an 

afterthought - so much as mentioning the deference that should be accorded to the 

Commission's factual findings?1 Not surprisingly, the D.C. Circuit found those findings 

were based on "rather weak evidence.,,22 In contrast, in those cases where the appellate 

court has affirmed the FTC, it has been very deferential towards our factual findings?3 

All of this has led me to conclude that the Commission should be very cautious 

when - if ever - it rejects the ALJ's factual findings and, more particularly, its 

assessment of witness credibility. The Commission does not hear the live testimony, and 

understandably I think, if an appellate court is looking for reasons to reverse the 

Commission, given that appellate courts do not generally do a de novo review of facts in 

other cases, they probably find it odd that the Commission gets to do just that. As such, 

whatever the law may require, I don't think that the appellate courts tend to look 

20 Rambus Inc. v. FTC, 522 F.3d 456 (D.C. Cir. 2008). 

21 Id. at 442. The Court stated, "[w]e hold, therefore, that the Commission failed to 
demonstrate that Rambus's conduct was exclusionary, and thus to establish its claim that 
Rambus unlawfully monopolized the relevant markets." Id. Only after making that 
finding did the Court then separately analyze the deference owed to the Commission's 
fact finding. 

22 Id. at 469. 

23 In the Toys 'R Us litigation, for example, the Seventh Circuit affirmed the FTC. In so 
holding, the Seventh Circuit observed that "[o]ur only function is to determine whether 
the Commission's analysis of the probable effects of these acquisitions ... is so 
implausible, so feebly supported by the record, that it flunks even the deferential test of 
substantial evidence." Toys 'R Us v. FTC, 221 F.3d 928, 934-35 (7th Cir. 2000) (quoting 
Hospital Corp. of America v. FTC, 807 F.2d 1381, 1385 (7th Cir. 1986». Likewise, in 
Polygram Holding, the D.C. Circuit affirmed the Commission's finding that PolyGram 
Holding violated Section 5 of the FTC Act by entering into a series of agreements that 
prohibited discounts and advertising. Polygram Holding, Inc. v. FTC, 416 F.3d 29 (D.C. 
Cir. 2005). In its discussion of the legal standard it cited the Indiana Federation of 
Dentists test and the substantial evidence standard, which it later concluded that the 
Commission had met. Id. at 38. 
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deferentially on our decision to depart from the ALJ's findings offact. As such, as a 

strategic matter, I don't think we should be giving them any extra ammunition to reverse 

us. 

Apart from these issues, a second more esoteric, but potentially equally important, 

topic relating to our role as an adjudicative tribunal is what happens when the 

Commission is not operating at full strength (Le., with fewer than five Commissioners). 

This can occur when a Commissioner is recused from a matter due to a prior employment 

or financial conflict, but it also can occur when there is an unfilled vacancy. From March 

2008 to March 2010, for example, the FTC functioned with just four members (and 

without a partisan majority, with one Democrat, one Independent, and two Republicans). 

From a good government standpoint, it is of course better when the Commission 

sits as an appellate tribunal and operates at full strength. One of the institutional 

arguments for why the FTC is perhaps superior to agencies that are not independent (like, 

for example, the Department of Justice), is premised on the Commission's structure. The 

FTC is headed by five Commissioners that serve staggered 7-year terms, no more than 

three of which can be from the same political party.24 On a day-to-day basis, the need to 

create a majority forces the Commissioners to consider one another's views.2s As I have 

24 15 U.S.C. § 41. 

2S As former Commissioner Leary observed, "[w]hen we deal with shades of gray" - as 
we often do - "the process is likely to produce better outcomes. It certainly nudges 
people toward the center." Thomas B. Leary, Commissioner, Fed. Trade Comm'n, "The 
Bipartisan Legacy" (May 8, 2003), available at 
http://www.ftc.gov/speeches/leary/050803bipartisanlegacy.pdf. 
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previously observed,26 this structure means that the FTC as a decision-making body is 

less vulnerable to the political swings that the Antitrust Division is inevitably subject to. 

If we are only operating with two or three Commissioners, those justifications are less 

persuasive. 

As the Supreme Court made clear in June, however, in New Process Steel v. 

NLRB,27 a five-member independent agency or commission that sits (for whatever 

reason) with only two decision makers, may not have lawful authority to act. During a 

27-month period from January 1,2008 to March 27,2010, there were just two NLRB 

Board members (from opposite political parties, I might add) who together decided 

almost 600 cases.28 The other three seats sat vacant. New Process Steel received an 

unfavorable decision from the Board during this period and sued, claiming the NLRB' s 

enabling statute did not authorize the Board to delegate its powers to a two-member 

quorum. Although the Seventh Circuit sided with the NLRB,29 the Supreme Court in a 5-

4 decision did not. As a result, the Board was forced to vacate all of its decisions during 

this 27-month period. 

As you can imagine, this case gave me serious heartburn when I first learned of it. 

I am happy to report that I have been assured by our General Counsel that in 2005, the 

FTC promulgated a rule (pursuant to statutory authority that differs from the NLRB's) 

26 1. Thomas Rosch, "Rewriting History: Antitrust Not as We Know It ... Yet," 
Remarks before ABA Antitrust Section Spring Meeting (April 23, 2010), available at 
http://www.ftc.gov/speeches/roschll00423rewritinghistory.pdf. 

27 130 S. Ct. 2635 (2010). 

28 Id. at *7-8. 

29 New Process Steel v. NLRB, 564 F.3d 840 (7th Cir. 2009). 
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that provides that a two-member FTC can serve as a quorum if circumstances require.3o 

This means that in those instances when we are forced to act with just two 

Commissioners, we are acting lawfully. New Process Steel, however, was certainly a 

wake-up call to Boards and Commissions around Washington. 

m. 

Finally, I would like to tum to the most controversial issue and that is whether 

there is anything problematic about combining the prosecutorial and adjudicative 

functions, as Congress did when it created the FTC. To put a finer point on it: as a matter 

of law, is there something wrong with the Commission acting as a prosecutor when it 

votes out a complaint and then sitting as an independent tribunal when it considers an 

appeal following a trial before an ALJ? 

Congress apparently didn't think so. When it established the FTC in 1914, it 

intended for the FTC to serve the dual roles of prosecutor and judge3
) - a view that it 

30 16 C.F.R. § 4.14 (2010). See also 70 Fed. Reg. 173,53296-97 n. 3 (citing Falcon 
Trading Group v. SEC, 102 F.3d 579 (D.C. Cir. 1996) (upholding a similar SEC rule 
providing that where the number of Commissioners in office is less than three, a quorum 
shall consist of the number of members in office who are not recused)). 

3) As Representative Covington, who authored the original bill to create the FTC, 
declared in 1914: 

The function ofthe Federal Trade Commission will be to determine 
whether an existing method of competition is unfair, and if it finds it to be 
unfair, to order discontinuance of its use. In doing this, it will exercise 
power of a judicial nature ... .It would seem clear that the determination of 
the question whether a method of competition is unfair is not a 
determination purely of fact, but necessarily involves the determination of 
a question of law. The Federal Trade Commission will, it is true, have to 
pass upon many complicated issues of fact, but the ultimate question for 
decision will be whether the facts found constitute a violation of law 
against unfair competition. In deciding that ultimate question the 
Commission will exercise power ofajudicial nature ... 
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codified in Section 5 of the FTC Act.32 At that time, as parties vociferously pointed out, 

there were problems from a due process perspective with the way the agency functioned. 

Hearing officers were typically subordinate employees of the agency who could be hired 

and fired based on their decisions and there was no internal separation required between 

the Commission and the hearing process.33 

In 1946, however, Congress enacted the Administrative Procedure Act. As the 

Supreme Court has since observed, the APA's fundamental purpose was ''to curtail and 

change the practice of embodying in one person or agency the duties of prosecutor and 

judge .... [T]he safeguards it did set up were intended to ameliorate the evils from the 

commingling of functions ... ".34 To that end, the APA requires that independent 

administrative law judges (who are no longer subject to agency control) conduct the 

initial hearings and that the Commission then handle appeals. The AP A prohibits agency 

employees who participate in the investigative or prosecutorial functions from playing a 

role in the decision-making process.35 This structure has been subject to constitutional 

attacks on two fronts. 

First, parties have claimed that lodging the legislative, prosecutorial, and judicial 

functions in one agency violates their due process - a claim that has repeatedly fallen on 

51 Congo Rec. 15, 14931-33 (1914). 

32 15 U .S.C. § 45. Section 5 empowers the FTC to issue a complaint when it has "reason 
to believe" that an unfair method of competition or an unfair or deceptive act or practice 
has occurred. Then, after a hearing, Section 5 further empowers the FTC to make 
"findings as to the facts" and to issue a "cease and desist" order against any such 
violation. 

33 Administrative Conference of the United States, Rec. 80-1 & Rep. In Supp. OfRec. 
80-1 (1980). 

34 Wong Yang Sung v. McGrath, 339 U.S. 33,41,46 (1950). 

35 5 U.S.C. § 554(d). 
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deaf ears. Thus, in 1948 the Supreme Court held that the mere fact that the Commission 

members had previously testified before Congress about the legality of a party's pricing 

scheme did not disqualify the Commissioners from providing a fair tribunal in a 

subsequent investigation of that same party.36 Likewise, in 1975, the Supreme Court 

rejected a claim that a state agency's power to investigate and adjudicate the same matter 

was a due process violation, observing that, "[t]he initial charge or determination of 

probable cause and the ultimate adjudication have different bases and purposes. The fact 

that the same agency makes them in tandem and that they relate to the same issues doe 

not result in a procedural due process violation.'')7 

These decisions have not stopped parties from arguing that the FTC's procedures 

violated their due process rights. In InovaiPrince William, the Commission challenged a 

merger between the only two hospitals in the relevant geographic market.38 The 

36 FTC v. Cement Inst., 333 u.S. 683 (1948). 

37 Winthrow v. Larkin, 421 U.S. 35, 58 (1975). The federal appellate courts have 
likewise repeatedly recognized that, by functioning in a quasi-prosecutorial, quasi
judicial dual role, the FTC does not violate litigants' procedural due process. See, e.g., 
Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308, 1315 (D.C. Cir. 1968) 
(holding that the Commission did not violate a party's due process rights by issuing a 
press release that was critical of the party's conduct following the issuance ofa 
complaint, noting that "[i]t is well settled that a combination of investigative and judicial 
functions within an agency does not violate due process"); Kennecott Copper Corp. v. 
FTC, 467 F.2d 67, 79 (10th Cir. 1972) (rejecting Kennecott's argument that the 
Commission could not give it a fair hearing because of the Commission's extensive prior 
contacts with Congress on the subject matter at issue in the appeal and explaining that 
Congress designed the FTC to combine the functions of investigator, prosecutor, and 
judge and that "the courts have uniformly held that this feature does not make out an 
infringement ofthe due process clause ofthe Fifth Amendment"). 

38 In re Inova Health Sys. Found, FTC Docket No. 9326 (May 8, 2008) available at 
http://www.ftc.gov/os/adjpro/d9326/080509admincomplaint.pdf. 
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Commission appointed me to serve as the ALJ and oversee the trial,39 and I recused 

myself from the Commission's decision to vote out a complaint. Notwithstanding my 

recusal, the parties claimed that because I had participated in the investigation (with my 

prosecutorial hat on) my appointment as a judge violated their due process rights and 

requested that I recuse myself from participating as ALJ.40 The parties abandoned the 

merger before the Commission ruled on the motion.41 Similarly, in the Whole Foods 

litigation, the Commission again appointed me to serve as the ALJ,42 Whole Foods sued 

the FTC in federal court,43 claiming that the FTC's prejudgment of the case along with its 

39 See Press Release, FTC, FTC Designates Commissioner J. Thomas Rosch as ALJ in 
Case Challenging Inova Health System Foundation's Acquisition of Prince William 
Health System, Inc. (May 9, 2008), available at 
http://www.ftc.gov/opa/2008/05/inovafyLshtm; Order Designating Administrative Law 
Judge, FTC Docket No. 9326 (May 9, 2008), available at 
http://www.ftc.gov/osladjpro/d9326/0805090rder.pdf. Agency rules allowed the FTC to 
do so. Rules of Practice for Adjudicative Proceedings, 16 C.F.R. § 3.42(a) (2010). 

40 Respondents' Motion to Recuse Commissioner J. Thomas Rosch as Administrative 
Law Judge ("Respondents' Motion to Recuse") (May 23, 2008) available at 
http://www .ftc.gov /osladjpro/d9326/080523respmorecuseroschasalj .pdf. 

41 Press Release, Inova Health System, Statement from Inova Health System and Prince 
William Health System About the Proposed Merger (June 6, 2008) (on file with author). 
Prior to the parties' abandonment, I had certified the parties' motion and attached a 
statement that explained why I believed the parties' motion lacked merit. Order 
Certifying Respondents' Motion to Recuse the Commission and Accompanying 
Statement by 1. Thomas Rosch (May 29, 2008), available at 
http://ftc.gov/os/adjpro/d9326/0805290rdercert.pdf. 
42 Order Rescinding Stay of Adminstrative Proceeding, Setting Scheduling Conference, 
and Designating Presiding Official, FTC Docket No. 9324 (August 8, 2008), available at 
http://www.ftc.gov/os/adjpro/d9324/080808wholefoodsorder.pdf 

43 Prior to filing in federal court, Whole Foods moved to disqualify any member of the 
Commission from serving as an ALJ on the grounds that the Commission's statements 
made in conjunction with the preliminary injunction proceedings showed that the 
Commission had prejudged the matter. Respondents' Motion to Recuse Commissioner J. 
Thomas Rosch as Administrative Law Judge ("Respondents' Motion to Recuse") (Aug. 
22, 2008) available at 
http://www.ftc.gov/os/adjpro/d9324/080822respmodisqualifycomm.pdf. The 
Commission rejected Whole Foods' argument. Order Denying Respondents' Motion to 
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trial schedule (which, it claimed, "rushed" Whole Foods to trial in five months) violated 

its due process rights.44 Whole Foods eventually dismissed its due process claim when it 

became clear that it was going to settle the case. 

In contrast to the constitutional due process claims, there has been a more active 

debate in the federal courts about whether the FTC's structure (and the administrative 

state more generally) violates the U.S. Constitution's separation of powers. The 

Constitution's framers divided power - legislative, executive, and judicial - in three 

branches of government. While that seems like a straightforward division of power, the 

Constitution's checks and balances framework - and Congress's attempt to mimic that 

framework by creating a web of additional inter-branch checks and balances each time it 

creates a new "independent" governmental entity - raise a host of questions. Foremost 

among those is whether when Congress establishes an independent agency or 

commission in one branch with power that belongs to another, does it unconstitutionally 

vest legislative, executive, or judicial power in that entity? 

In one of its earliest decisions on this issue,45 its 1935 decision in Humphrey's 

Executor, the Supreme Court considered whether Congress could constitutionally limit 

the President's power to remove Commissioners under the Federal Trade Commission 

Disqualify the Commission (Sept. 5, 2008), available at 
http://www.ftc.gov/osladjpro/d9324/0809050rder.pdf. Tellingly, Whole Foods did not 
move to disqualify the entire Commission from hearing an appeal on these same grounds 
- a fact that, in the Commission's view, severely undercut the merits ofits "prejudgment" 
claim. Notwithstanding the Commission's finding, the Commission subsequently named 
a new ALJ to oversee the trial proceedings after the scheduling order was in place. Order 
Designating Administrative Law Judge (Oct. 20, 2008), available at 
http://www.ftc.gov/osladjpro/d9324/081 020order.pdf. 

44 Complaint for Declaratory and Injunctive Relief, Whole Foods Mkt., Inc. v. FTC, No. 
1:08-cv-02121 (D.D.C. filed Dec. 8,2008) (dismissed). 

45 See also United States v. Perkins, 116 U.S. 483 (1886); Myers v. United States, 272 
u.S. 52 (1926). 
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Act.46 President Hoover nominated William Humphrey to succeed himself as a member 

of the Commission and he was confirmed by the Senate for a term that was to expire on 

September 25, 1938.47 In 1933, however, President Franklin Roosevelt wrote Humphrey 

and asked him to resign because ''the aims and purposes of the Administration with 

respect to the work of the Commission can be carried out most effectively with personnel 

of my own selection.',48 Commissioner Humphrey refused to resign so President 

Roosevelt terminated Humphrey's term - a fact that Commissioner Humphrey ignored by 

continuing to serve out his term.49 Humphrey died while in office and his estate sued the 

United States to recover his salary from the time of his termination until his death. 

In a decision that is generally considered to provide the constitutional foundation 

for the administrative state,SO the Court held that Congress did not violate the separation 

of powers when it established the Federal Trade Commission and limited the president's 

removal power except for good cause. In so holding, the Court distinguished between 

46 Humphrey's Ex'rv. United States, 295 U.S. 602 (1935). 

47 Id at 618. 

48 Id 

49 Id at 619. 

50 Some have also speculated that the decision was the Supreme Court's response to an 
overly-activist President. See Morrison v. Olson, 487 U.S. 654, 724 (1988) (Scalia, J., 
dissenting) (noting that Humphrey 's Executor "was considered by many at the time the 
product of an activist, anti-New Deal Court bent on reducing the power of President 
Franklin Roosevelt"). Indeed, Justice Jackson, who had been Roosevelt's Attorney 
General, later remarked: 

I really think the decision that made Roosevelt madder at the Court than any 
other decision was that damn little case of Humphrey's Executor v. United 
States. The President thought they went out of their way to spite him 
personally and they were giving him a different kind of deal than they were 
giving Taft. 

Synar v. United States, 626 F. Supp. 1374, 1398 n.27 (D.D.C. 1986) (per curiam) 
(quoting E. Gerhart, America's Advocate: Robert H Jackson 99 (1958». 
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administrative officials who performed "purely executive" functions (such as 

postmasters) and those officials who performed "quasi-legislative" and "quasi-judicial" 

functions (such as Federal Trade Commissioners). The Court held that, as to the former, 

the President had absolute removal power, but that, as to the latter, Congress could 

constitutionally limit the President's power. In Humphrey's Executor's wake, the 

Supreme Court repeatedly has held that the administrative framework does not violate the 

Constitution so long as the President nominates and the Senate confirms the principal 

officers, with the caveat that Congress may constitutionally limit the President to a good-

cause removal power.51 

The tide may be turning, however. This past term, for the first time in 20 years, 

the Supreme Court revisited this separation of powers issue in an appeal that challenged 

the legality ofthe Public Company Accounting Oversight Board ("PCAOB,,).52 Under 

the Sarbanes-Oxley Act, SEC Commissioners appointed the PCAOB's members who 

51 Indeed, to date, the only cases in which the Supreme Court has held the structure of an 
administrative agency unconstitutional involved attempts by Congress to insert itself 
directly into the appointment process or to directly control an agency's decisions through 
a veto-like power. Richard H. Pildes, Separation of Powers, Independent Agencies, and 
Financial Regulation: The Case of the Sarbanes-Oxley Act, 33 N.Y.U. J. L. & EeON. 5, 
485 (2009), abstract available at 
http://papers.ssrn.com!so13/papers.cfin?abstract_id= 1514585# (citing Metro. Wash. 
Airports Auth. v. Citizens for Abatement of Aircraft Noise, Inc., 501 U.S. 252 (1991) 
(direct congressional participation in agency decision-making); Bowsher v. Synar, 478 
U.S. 714 (1986) (direct congressional involvement in removal process); INS v. Chadha, 
462 U.S. 919 (1983) (direct congressional veto over agency decisions); Buckley v. Valeo, 
424 U.S. 1, 1 (1976) (direct congressional participation in appointment process); Myers v. 
United States, 272 U.S. 52 (1926) (direct Senate participation in removal)). 

52 Free Enter. Fundv. Pub. Co. Accounting Oversight Bd, No. 08-861, 2010 U.S. 
LEXIS 5524 (June 28,2010) (5-4 decision) (Breyer, S., dissenting). Congress created 
PCAOB in the Sarbanes-Oxley Act of 2002, following several major financial and 
accounting scandals. The PCAOB registers public accounting firms, establishes auditing 
and ethics standards, conducts inspections and investigations of registered firms, and 
imposes sanctions as needed. 
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were then only removable by those Commissioners for good cause. At issue in the appeal 

was whether Congress impermissibly intruded on the Executive Branch's authority under 

Article II in violation of the Constitution's separation of powers principle by 

empowering decision-makers at this "agency within an agency" to engage in executive 

power who are twice-removed from the President. In a 2-1 decision, with Judge 

Kavanaugh writing a lengthy dissent (in which he characterized the case as "Humphrey's 

Executor squared"), the D.C. Circuit upheld the PCAOB's constitutionality.53 

The Supreme Court, however, disagreed. In a 5-4 decision, with Chief Justice 

Roberts writing for the majority, the Court rejected the D.C. Circuit's separation of 

powers analysis and held that the PCAOB's removal provisions were unconstitutional. 

The Court reasoned that the "added layer oftenure protection" (in the form of the 

Commission) between the President and the Board and the fact that the Commission 

could only remove the Board members for "good cause" effectively insulated the Board 

from the President's supervision, making it virtually impossible for the President to 

control it. Finding that the President was not the ultimate judge of the Board's conduct, 

but was instead only the judge of the SEC Commissioners' conduct (who themselves 

could only be removed for good cause) the Court ruled the Board unconstitutional. 54 

53 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 537 F.3d 667 (D.C. Cir. 
2008). The D.C. Circuit subsequently voted 5-4 to deny en banc review. 

54 In an opinion joined by Justices Stevens, Ginsburg, and Sotomayor, Justice Breyer 
dissented. The dissent rejected the majority's assumption that removal authority was the 
key way in which the President maintained authority and control over "inferior officers" 
in independent agencies, observing 

[I]t appears that no President has ever actually sought to exercise that 
power by testing the scope of a "for cause" provision. See Bruff, Bringing 
the Independent Agencies infrom the Cold, 62 VANDERBILT L. REv. EN 
BANe 63,68 (2009), online at http://vanderbiltlawreview. 
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What does this suggest for the future? It's too soon to say. At the Supreme Court 

level, it may be the case that administrative agencies will come under greater scrutiny. 

Justice Scalia has long criticized the Court's separation of powers decisions on the 

grounds that Humphrey's Executor authorized the creation of a "headless fourth branch" 

of government by recognizing "independent" agencies that are, in his words, "within the 

Executive Branch (and thus authorized to exercise executive powers) independent of the 

control of the President.,,55 Until the PCAOB decision, Justice Scalia had remained in the 

minority when it came to separation-of-powers issues. Whether a majority of the Court is 

really interested in revisiting administrative state's constitutional underpinnings or 

whether the PCAOB case was an outlier remains to be seen. 

At a more practical level, however, I think it is safe to say that - whatever our 

critics may say - the FTC retains several layers of supervision by all three branches. We 

org!articlesl2009111IBruff-62-Vand-L-Rev-En-Banc-63.pdf (noting that 
"Presidents do not test the limits of their power by removing 
commissioners ... "); Lessig & Sunstein 110-112 (noting that courts have 
not had occasion to define what constitutes "cause" because Presidents 
rarely test removal provisions). 

Free Enter. Fund, No. 08-861,2010 U.S. LEXIS 5524 at 743. 

55 Mistretta v. United States, 488 U.S. 361, 424 (1989) (8-1 decision) (Scalia, 1., 
dissenting); See Synar v. United States, 626 F. Supp. 1374, 1398 n.27 (D.D.C 1986) (per 
curiam) ("It has in any event always been difficult to reconcile Humphrey's Executor's 
'headless fourth branch' with a constitutional text and tradition establishing three 
branches of government . . .. "). As I read Justice Scalia's opinions, his principal critique 
is that the Constitution divides power among the three branches and any entity that 
exercises executive, legislative, or judicial power must be fully accountable to the head or 
heads ofthe relevant branch. Simply put, assuming the FTC and the independent counsel 
serve (at least part, ifnot entirely) Executive Branch functions, ifthe President has to 
wait for an FTC Commissioner or independent counsel to act so egregiously so as to 
warrant removal for "good cause," the President is not really in charge of the Executive 
Branch functions; Congress (by implementing the good cause standard) or, worse, the 
politically unaccountable independent agency or counsel, is in charge. That reassignment 
or sharing of power, in Justice Scalia's view, is contrary to the separation-of-powers 
framework. 

20 



are called to the Hill regularly to testify before our oversight Committee, as well as other 

Committees ifthey so require. Congress also, of course, controls our initial appropriation 

and, if it so chooses, can augment or strip us of our statutory authority at any moment. 

The Executive Branch not only nominates the Commissioners, but also (through OMB) 

gets the final say over the FTC's budget. Finally, not only is the agency subject to 

constitutional limitations, but also any decision that the Commission renders when it sits 

as an adjudicative body can be appealed by the respondent to any federal appellate court 

of its choice;56 if the right to engage in unfettered forum shopping does not provide 

oversight by the judicial branch, I don't know what does. For all of these reasons, I think 

the FTC's structure is not only constitutionally sound, but optimal- it certainly is an 

improvement over the structure that houses our friends down the street at the Antitrust 

Division. 

56 15 U.S.C. § 45(c). 
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to Thwart Competition in Teeth-Whitening Services 
North Carolina Dental Board Charged with Improperly Excluding Non-Dentists 

Page 1 of2 

EXHIBIT 

The Federal Trade Commission today initiated an action against the state dental board in North Carolina, alleging that it is 
harming competition by blocking non-dentists from providing teeth-whitening services in the state. The FTC charged that the 
North Carolina Board of Dental Examiners (the "Dental Board") has impermissibly ordered non-dentists to stop providing teeth
whitening services, which has made It harder to obtain these services and more expensive for North Carolina consumers. 

According to the FTC's administrative complaint, teeth-whitening services are much less expensive when performed by non
dentists than when performed by dentists. A non-dentist typically charges between $100 and $150 per whitening session, 
while a dentist typically charges between $300 and $700, with some dental procedures costing as much as $1,000. 

Whitening services provided by non-dentists are often available at salons, retail stores and mall kiosks. Dentists In North 
Carolina offer whitening services In their offices, and also provide take-home kits. 

The Dental Board is a state agency created to regulate the practice of dentistry in North Carolina. It consists of eight members, 
including six licensed dentists, who collectively control the operation of the Dental Board. Any person who wants to practice 
dentistry in the state must be licensed by the Dental Board. The Dental Board also may ask a state court to deem a particular 
conduct an unauthorized practice of dentistry and issue an Injunction. 

Instead of seeking court orders to block non-dentists from providing teeth-whitening services, which the Dental Board believes 
constitute unauthorized practice of dentistry under North Carolina law, the Dental Board has unilaterally ordered non-dentists 
to stop providing whitening services. The Dental Board's actions, according to the FTC, are Improper and harm competition. 

"Without active supervision by a disinterested state authority, a regulatory board whose members have a financial interest In 
the industry it is charged with regulating cannot exclude Its competitors from the marketplace," said Richard Feinstein, Director 
of the FTC's Bureau of Competition. "The North Carolina Dental Board does not have authority to decide on its own to limit the 
whitening services available to North Carolina residents, and Its actions have decreased competition and harmed consumers." 

According to the FTC's complaint, the Dental Board sent 42 letters Instructing teeth-whitening providers that they were 
practicing dentistry illegally and ordering them to stop. In at least six cases, the Dental Board threatened or discouraged non
dentists who were considering opening teeth-whitening businesses. The Dental Board also sent at least 11 letters to third 
parties - mall owners and property management companies - stating that teeth-whitening services offered in malls are illegal. 

The FTC's complaint alleges that as a result of the Dental Board's actions, the availability of teeth-whitening service in North 
Carolina has been Significantly diminished. The complaint charges that the Dental Board's conduct is an antlcompetitive 
conspiracy among the dentist members of the Dental Board in violation of federal law. The FTC seeks to stop the Dental 
Board's illegal conduct so that North Carolina consumers can benefit from competition between dentists and non-dentists for 
teeth-whitening services. 

The Commission vote approving the administrative complaint was 4-0-1, with Commissioner Julie Brill recused. It was issued 
today, and a public version will be available shortly on the FTC's website and as a link to this press release. 

NOTE: The Commission issues or files a complaint when it has "reason to believe" that the law has been or is being violated, 
and it appears to the Commission that a proceeding is in the public interest. The complaint is not a finding or ruling that the 
named parties have violated the law. 
The administrative complaint marks the beginning of a proceeding in which the allegations will be ruled upon after a formal 
hearing by an administrative law judge. 

The FTC's Bureau of Competition works with the Bureau of Economics to investigate alleged anticompetitive business 
practices and, when appropriate, recommends that the Commission take law enforcement action. To inform the Bureau about 

http://www .ftc. gov/opa/20 1 0106/ncdental.shtm 1/1312011 
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particular business practices, call 202-326-3300, send an e-mail to antitrust@ftc.gov, or write to the Office of Policy and 
Coordination, Room 394, Bureau of Competition, Federal Trade Commission, 600 Pennsylvania Ave, N.W., Washington, DC 
20580. To learn more about the Bureau of Competition, read "Competition Countsn at http://www.ftc.gov/competitioncounts. 

MEDIA CONTACT: 

Mitchell Katz 
Office of Public Affairs 
202-326-2161 

STAFF CONTACT: 

Melissa Westman-Cherry, 
Bureau of Competition 
202-326-2338 

(FTC File No. 081-0137) 
(NC Dental.final) 

E-mail this News Release 
If you send this link to someone else, the FTC will not collect any personal Information about you or the recipient. 

I Related Items: 

In the Matter of The North Carolina Board of Dental Examiners 
Docket No. 9343 
FTC File No. 0810137 

-.----. ------_._-------_._---
Las odified· Thursday June 17 2 "0 
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INITlAL PRETRIAL CONFERENCE 
WEDNESDAY, JULY 14,2010 

PUBLIC SESSION 

BEFORE THE HONORABLE D. MICHAEL CHAPPELL 
Administrative Law Judge 

Reported by: Susanne Bergling, RMR-CRR-CLR 

2 

APPEARANCES: 
2 
3 ON BEHALF OF THE FEDERAL TRADE COMMISSION: 
4 WILLIAM LANNING, ESQ. 
5 MELISSA WESTMAN-CHERRY, ESQ. 
6 Federal Trade Commission 
7 601 New Jersey Avenue, N.W. 
8 Washington, D.C. 20850 
9 (202) 326-3361 

10 wlanning@ftc.gov 
II 
12 
13 ON BEHALF OF THE RESPONDENT: 
14 NOEL L. ALLEN, ESQ. 
15 Allen & Pinnix 
16 333 Fayetteville Street 
17 Suite 1200 
18 Raleigh, North Carolina 27602 
19 (919) 755-0505 
20 nla@allenpinnix.com 
21 
22 
23 ALSO PRESENT: 
24 Victoria Arthaud, Federal Trade Commission 
25 

PROCEEDINGS 
2 
3 JUDGE CHAPPELL: Let me call to order Docket 
4 9343, In Re: North Carolina Board of Dental Examiners. 
5 I'll start with the appearance of the parties, 
6 Government first. 
7 MR. LANNING: William Lanning -
8 JUDGE CHAPPELL: You need to stand up to address 
9 the Court. 

10 MR. LANNING: William Lanning, complaint 
11 counsel. 
12 JUDGE CHAPPELL: Who else is at the table with 
13 you? 
14 MR. LANNING: At the table with me is Melissa 
15 Westman-Cherry. She is my co-counsel in this matter, 
16 complaint counsel as well. We have Ms. Isabel 
17 Chiaradia, who is a paralegal who is going to assist 
18 with the PowerPoint presentation, and Ms. Langley, 
19 Stephanie Langley, who is our technical person. 
20 JUDGE CHAPPELL: Thank you. 
21 And for respondent? 
22 MR. ALLEN: Thank you, Your Honor. Noel Allen, 
23 of the law firm of Allen & Pinnix, representing the 
24 North Carolina State Board of Dental Examiners. 
25 JUDGE CHAPPELL: Is your client here? 

3 

4 
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I JUDGE CHAPPELL: So, they don't have to come to Aside from that, this particular state agency 
2 Raleigh to answer? 2 is - its funds are state funds. They are designated as 
3 MR. ALLEN: Correct. Correct. 3 state funds. They are collected in the name of the 
4 Now, beyond that, in tenns of] guess what I 4 State. The Board must undergo an annual audit, must be 
5 would call just examples of statutory supervision - and 5 submitted not only to the state auditor but to the 
6 this, again, gets to the heart of the fundamental 6 Governor as well. There is a statutorily specified per 
7 misunderstanding that this is a state agency. This is 7 diem that is regulated by the State. All the rules that 
8 the State. It is not a separate entity unto itself. 8 are adopted by the Board must go through the Rules 
9 JUDGE CHAPPELL: Let's talk about active 9 Review Commission, which is another agency of the State, 

10 supervision. Is it your position that the Goldfarb test 10 who shepherds and reviews all rules for statutory 
11 requires the statute to expressly require supervision, 11 authority. 
12 or is it a factual inquiry, you need to come in and 12 JUDGE CHAPPELL: You see that the complaint 
13 prove - can you come in and demonstrate that the 13 actually states that there is no state action defense. 
14 supervision is adequate or active? 14 You saw that, right? 
15 MR. ALLEN: I don't think we .need to reach the 15 MR. ALLEN: Yes, Your Honor. 1 did. 
16 evidentiary aspect of this, because, again, it's 16 JUDGE CHAPPELL: Do you really think that the 
17 statutory, and it is a state agency unto itself. It's 17 people who voted out the complaint didn't consider the 
18 not a Goldfarb situation where there is some deferral to 18 law before they made that decision? Do you think that 
19 a mixed bar that is both - as Virginia was, a unified 19 they forgot something? 
20 bar, which is the association and the state bar rolled 20 MR. ALLEN: They are fundamentally wrong on 
21 together. It is a true state agency in and of itself. 21 this, absolutely. They do not understand this Board and 
22 And let me offer some examples of that statutory 22 the way that North Carolina structured it. 
23 supervision that ensure the degree of supervision that 23 Other examples, all these rules have to be 
24 the State, in general, has. 24 approved by the -
25 Aside from it being established by statute, the 25 JUDGE CHAPPELL: But see, you're talking about 
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I officers or the members of the Board, be they dentists 1 how the Board is structured. You're getting into facts. 
2 or otherwise, the officers of the State- 2 MR. ALLEN: These are statutes. These are, 
3 JUDGE CHAPPELL: Let me back up a second. Your 3 again, statutory means by which the State, as a 
4 position would be the Goldfarb test isn't necessary 4 nongeneric state, maintains control over this agency of 
5 because your client is a state agency. 5 the State. Not only do all rules have to be approved, 
6 MR. ALLEN: Yes, sir. 6 administrative actions must be pursued pursuant to the 
7 JUDGE CHAPPELL: That there's no doubt there. 7 Administrative Procedures Act. This Board must comply 
8 MR. ALLEN: It is, pure and simple, and the 8 · with the open meetings law-and must comply with the 
9 statute says it is a state agency. And just to - 9 Public Records Act, all, again, statutory as well. 

10 JUDGE CHAPPELL: And I think complaint counsel 10 An aggrieved party, say, for example, a teeth 
II might want to reply to that when you're finished. 11 whitening kiosk that disagrees with the interpretation, 
12 MR. ALLEN: Certainly. Be glad to do that 12 could request a declaratory ruling. There are 
13 JUDGE CHAPPELL: I've reserved five minutes for 13 provisions for making the request, and if they were to 
14 her to respond if she'd like. 14 make that request, then the Board would either have to 
15 MR. ALLEN: I'd love to hear it, Your Honor. 15 rule within 60 days or decline to rule. If they ruled 
16 But it's very clear in the statutes that this is 16 and the aggrieved person doesn't like it, they could 
17 a total creation of the statute, and just by way of 17 take that to Superior Court. If they refused to rule, 
18 example, aside from the oath of office that's required, 18 they could go to Superior Court, treating the refusal to 
19 the Ethics Act applies to each member of the Board as 19 rule as a negative ruling. And so it goes into court 
20 well as the ~gency itself. Ifsomeone has a conflict of 20 even as to interpretations of the Board, and that is 
21 interest, such as trying to eliminate competition, then 21 true for any state agency in North Carolina. 
22 they would have a conflict of interest and be removed 22 The Board, again, must go to court for civil 
23 from office by virtue ofa violation of that Ethics Act. 23 injunctive relief, must go to the court and the DA for 
'24 There are several other components of the Ethics Act, 24 the prosecution for criminal actions as well. There are 
25 certain I ,as well. 25 several rovisions within Cha ter 93B of the North 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

COMMISSIONERS: 

In the Matter of 

Jon Leibowitz, Chairman 
William E. Kovacic 
Edith Ramirez 
J. Thomas Rosch 
Julie Brill (recused) 

THE NORTH CAROLINA [STATE] BOARD 
OF DENTAL EXAMINERS. 

) 
) 
) 
) 
) 
) 
) 

CERTIFICATION 

DOCKET NO. 9343 

EXHIBIT 

I state under penalty of peIjury that the exhibits to Respondent's Motion to 
Disqualify the Commission were prepared and assembled under my supervision, and that 
the exhibits, to the best of my knowledge and belief, are true and correct copies of the 
originals. 

The documents identified in Section IV of Respondent's Motion are currently in 
the Commission's possession and are true and accurate documents. 

/s/ Alfred P. Carlton, Jr. 

Alfred P. Carlton, Jr. 
Respondent's Counsel 
919-755-0505 




