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L EXHIBIT AND WITNESS INDICES
A. Exhibit Index

1. See Exhibit A hereto.

Response to Finding No. 1;
Complaint Counsel has no specific response.

B. Witness Index

2. ‘See Exhibit B hereto.

Response to Finding No. 2:
Complaint Counsel has no specific response.

II. PROCEDURAL BACKGROUND

A. Transaction Background
3. On February 29, 2008, a subsidiary of Polypore International, Inc. (“Pol

} (PX0162, in camera) Polypore acquired Microporous for approximately
$76 million, $29 million in cash and $47 million in assumed debt. (RX1572 at §4; PX0800 at 2,
in camera) Due to the small value of the transaction, the parties were not required to make a
premerger notification filing under the Hart-Scott-Rodino Antitrust Act. (Toth, Tr. 1557, 1559;
PX0800 at 2, in camera).

Response to Finding No. 3:

Complaint Counsel has no specific responsé.2

B. ’Prc-Hearing Background

4, On March 7, 2008, the FTC initiated a non-public investigation into the Acquisition.
During its investigation, the FTC issued Civil Investigative Demands to Polypore, its Daramic
subsidiary and various third parties, and conducted many investigational hearings. The FTC then
proceeded to issue a Part 3 Complaint in this matter on September 9, 2008, alleging that the
Acquisition violated Section 5 of the Federal Trade Commission Act, as amended, 15 U.S.C. §
45 (“Section 5”) and Section 7 of the Clayton Act, as amended, 15 U.S.C. §18, and that Polypore
monopolized or attempted to monopolize certain product markets in North America. (RX 1572

' Microporous pre?io_usly had done business in the battery separator industry under the
company name Amerace. (Gilchrist, Tr. 314).

? Complaint Counsel’s Findings of Fact is abbreviated as CCFOF. Respondent’s Finding
of Fact is abbrev1ated as RFOF. Complaint Counsel’s Reply Findings of Fact is abbreviated as
CCRF.




at 8-9). On October 15, 2008, Polypore filed its Answer and Defenses, which denied the FTC’s
allegations and set forth its affirmative defenses. (RX1589).

Response to Finding No. 4:

Complaint Counsel has no specific response.

3. An initial Scheduling Order was entered in the case on October 22, 2008, setting forth a
discovery cut-off date of February 13, 2009 and a trial date of April 14, 2009. (RX1591). Due
to extensive third party discovery issues, the Scheduling Order was amended to extend these and"
other remaining deadlines by four weeks. (ALJ Order dated Feb. 4, 2009).

Response to Finding No. 5:

Complaint Counsel has no specific response.

C. Hearing Summary_

6. The hearing commenced in this case on May 12, 2009 and concluded on June 12, 2009.
During the 22 days of actual trial proceedings, live testimony was received into the hearing
record from the following 30 witnesses:

Witnesses Related to Polypore/Daramic/Microporous
*  Robert Toth, CEO and President of Polypore
] Pierre Hauswald, General Manager and VP of Daramic

. Sterling Tucker Roe, VP of Worldwide Sales and Marketing of Daramic

° Harry Seibert, VP ahd Business Director of Daramic

e  Tim Riney, VP of Finance of Darafnic

. Christopher Thuet, Business Director Asia-Pacific of Daramic.

. Hans-Peter Gaugl, Managing Director Austrian F acility for Daramlc Austria GmbH (also

former Manager of Austrian facility for Microporous)
. John Kevin Whear, VP of Technology of Daramic .
. Larry Trevathan, VP Operations of Daramic (also former VP Operations of Microporous)

. Steven McDonald, Sales Manager, North America of Daramic (also former Dlrector of
Sales of Microporous)

. Michael Gilchrist, formerly CEO and President of Microporous

. George Brilmeyer, formerly Director of Research & Development of Microporous




7.

Michael Graff, Managing Director of Warburg Pincus (also Chairman of the Board of
Directors of Polypore)

- Witnesses Related to Battery Manufacturers

Richard Godber, CEO and President of Trojan Battery

Donald Wallace, Executive VP of Sales and Marketing of U.S. Battery Mfg. Co.
Nawaz Qureshi, VP of Engineering and Technology of U.S. Battery Mfg. Co.
Larry Axt, VP of Global Procurement of EnerSys

Larry Burkert, Senior Procurement Manager of EnerSys

John Gagge, Jr., Sr. Director Engineering and Quality Assurance for EnerSys
John Craig, Chairman, CEO and President of EnerSys

Rodger Hall, Global VP of Procurement for Johnson Controls Battery

Mitchell Bregman, Exide Technologies (former procurement council)

Melvin Gillespie, Jr., VP of Global Procurement for Exide Technologies . -
Normaﬁ Benjamin, President of Bulldog Battery Corporation

Dale Lei;ter, Director Procurement Strategy & Supplier Dev., East Penn Mfg,
James Douglas, Executive VP of Douglas Battery Mfg. Co.

Arthur Balcerzak, Director of Purchasing for Crown Battery (as conéultant)
Daniel Weerts, Vice President of Sales and Marketing of Entek Holding Company
Expert Witnesses » _ |

John Simpson, FTC Economist (FIC’s eipert witness)

Henry J. Kahwaty, Ph.D., Director of LECG (Respondént’s expert witness)

Response to Finding No. 6:

Complaint Counsel has no specific response.

In addition, for certain witnesses who were unavailable to attend trial proceedings,

testimony was received into the record through admission of certain deposition transcripts and
investigational hearings, subject to any lodged objections. See JX3, JX8, JX9.

Response to Finding No. 7:




This material cited does not support the finding. JX3, for the most part, consists of B
‘excerpts of investigational hearings and depositions of Respondent personnel. Many of these
witnesses were available and did testify at trial. (JX3). In addition, there is no JX9.

8. The hearing record in this case was closed by Order dated June 22, 2009. Concurrent
reply briefs and replies to findings of fact are due to be filed by the FTC and Respondent on July
31, 2009. Closing arguments are scheduled for August 20, 2009.

Response to Finding No. 8:
Complaint Counsel has no specific response.

IIl. THE BATTERY SEPARATOR INDUSTRY

AL Terminblogy

0. The following provides a glossary of some of the recurring terms and separator product
names referred to in the testimony, documents and deposition/investigational hearing transcripts:

10.  AGM - initials which refer to “absorbptive glass mat” battery separators. The liquid in
the battery is absorbed like a sponge into the glass mat part of the separator and there is no free
liquid electrolyte. AGM batteries are sealed and do not need maintenance. (Godber, Tr. 147;
Hauswald, Tr. 994-95; Qureshi, Tr. 2055-56).

Response to Finding No. 10:

Complaint Counsel has no specific response. |

11.  ACE-SIL®- product name of a hard rubber battery separator developed by Microporous

* (and now sold by Daramic) that is made from rubber silicon. This pure rubber product is very
~ stiff and typically used in very high end stationary applications such as telecommunications,
back up power for nuclear plants, and military products. (Gilchrist, Tr. 300; Hauswald, Tr. 992;
Roe, Tr. 1748; McDonald, Tr. 3786; RX1638 (physical product sample)).

Response fo Finding No. 11:

Complaint Counsel has no specific response.

12.  Aftermarket — refers to the market for replacement batteries for products (in contrast to
original equipment batteries). (Godber, Tr. 143-44; Gillespie, Tr. 2932).

. Reponse to Finding No. 12:

Complaint Counsel has no specific response.

13.  Antimony - refers to an antimony alloy that is sometimes included in the composition of
the positive plate of a battery used for deep-cycle applications in order to improve battery
performance. Antimony can have a tendency to travel from the positive plate to the negative
plate during usage, which could eventually lead to reduced battery performance. The addition of
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rubber to a battery separator can help reduce the rate of antimony transfer (Godber, Tr 138-40,
149-50; Whear, Tr. 4667-68, 4683-84; PX1791 at 001)

Response to Finding No. 13: :
Deep-cycle batteries use a high-antimony lead alloy gnd and use hlgh -density active

material that takes longer to fall apaxt. (Quresh1, Tr. 1995). The positive lead alloy grid at U.S.
Battery has an antimony content of 5% and the negative grid has an antimony content of 2.75%.
(Qureshi, Tr. 1998). The deposition of antimony from the. positive plate to the Negative is called
. antimony poisoning. It is referred to as poisoning because antimony transfér will cause the

premature death of the battery. (PX1791 at 001; PX1124 at 001; Godber, Tr. 137-139). The

in camera
reduction of antimony transfer is important property for separators used in deep-cycle batterles

(Leister, Tr. 4039). The separator plays an important role in scavenging or tying up the
antimoﬁy in the electrolyte, preventing it from going to the negative plate. (Qureshi, Tr. 2004).
'Antimony is what makes the .battery déep—cycle; if you do not have enough antimony the cycle
loses capacity. (Qureshi, Tr. 2001-2002). |

14.  Backweb Thickness — a primary measurement of a battery separator that is the thickness
of the substrate in space between membranes of a rib. Simply put, it is the thickness of the
separator that is measured between the ribs. The backweb thickness serves to create a wall of
insulation in the battery between plates. (Hauswald Tr. 966- 67 979; Leister, Tr. 4044; Whear,
Tr. 4685, 4688; PX669, in camera).

Response to Finding No. 14:

Complaint Counsel has no specific response.

15.  Battery Separators — products of various composition that are porous insulators placed
between positively and negatively charged plates in batteries to prevent electrical short circuits -
while allowing ionic current to flow through the separators. (Gilchrist, Tr. 314; Hauswald, Tr.
968-69; Benjamin, Tr. 3504; Whear, Tr. 4665-66).

Response to Finding No. 15:

Complaint Counsel has no specific response.

16.  Black Scum - refers to a dark-colored residue that can gather on the liquid surface inside
a polyethylene or polyethylene-based flooded lead-acid battery during usage. The black scum
can result from the interaction of various chemicals and the oil component of a separator through
a process of oxidation. (Hauswald, Tr. 1096-98; Brilmeyer, Tr. 1834-35; Whear, Tr. 4707-08).




Resporise to Finding No. 16:

Complaint Counsel has no specific response.

17.  CellForce® - product name for a' polyethylene battery separator developed by
Microporous (and now sold by Daramic) for deep-cycle applications that includes ground up
ACE-SIL® rubber product as an additive in the polyethylene matrix of the separator to improve
performance. (Gilchrist, Tr. 337-38, 340; Hauswald, Tr. 672-73, 993; RX1640 (physical product
sample)).

Resgdnse to Finding No. 17:

Complaint Counsel has no specific response. -

18.  Daramic HD - product name of a Daramic polyethylene battery‘separator made with a
liquid latex additive for deep-cycle apphcatlons (Hauswald, Tr. 671-72; PX949 at 004, in
camera;, PX319 at 007) :

Response to Findign No. 18:

Complaint Counsel has no specific response,

19.  Darak - product name of a non-PE Daramic battery separator made with cross-linked
- phenolic resin for more porosity. The separator is made only in Germany and is typically used in
gel type batteries. (Hauswald, Tr. 989-90; Whear, Tr. 4681; PX582 at 051).

Resposne to Finding No. 19:

Complaint Counsel has no specific response.

20.  Deep-cycle ~ refers to certain end use applications for batteries where the batteries are
placed in products having a lower amperage draw over a longer duration of time. These batteries
are repeatedly discharged deeply to a low state of chargc prior to recharging. Example
applications include golf carts, floor scrubbers, scissor lifts, utilities, and marine boat
applications. (Godber, Tr. 137-38; Gillespie, Tr. 2931; Whear Tr. 4682, 4694; PX0319 at 007-
008).

Response to Finding No. 20;

Complaint Counsel has no specific response.

21.  FLEX-SIL® - product name of a premium battery separator product developed by
Microporous (and now sold by Daramic) that is made of pure rubber (no polyethylene) for use in -
deep cycle applications such as golf carts, floor scrubbers and aerial lifts. Flex-Sil product is
" sold only in “leaf” cut-piece form. (Roe, Tr. 1737, 1749; Hauswald, Tr. 992-93, McDonald, Tr.
3787; RX1639 (physical product sample)).

Response to Finding No, 21:;

Flex-Sil’s premlum status is based more on its prlce rather than its performance as
compared to Daramic’s HD. (PX0423 at 002).

22.  Flooded Lead-Acid Battery — a battery that has liquid acid in it up to a level above the
positive and negative lead plates. Due to repeated charging and discharging, especially in deep-
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.cycle applications, liquid will have a tendency to evaporate and the battery will need to be
watered at certain intervals (except in a sealed, no maintenance automotive battery). (Godber, Tr.
147; Brilmeyer, Tr. 1841; Qureshi, Tr. 2053-54; Whear, Tr. 4682)

Response to Finding No. 22:

Complaint Counsel has no specific response.

23; Envelopmg instead of having the battery separator material cut into separate smaller
“leaf” pieces, the battery manufacturer will purchase the material in roll form and itself fold the
separator material around the plates of the batteries and seal it on the side (thus “enveloping” the
- plate like it is in a pouch). (Roe, Tr. 1748-49; Qureshi, Tr. 2036; PX1791 at 002) This process
also can be referred to by a battery manufacturer as “sleeving”. (Benjamin, Tr. 3508).

Response to Finding No. 23:
Complaint Counsel has no specific response.

24.  Gel (Non-Flooded) Battery — instead of having a liquid lead-acid like flooded batteries,
these batteries (such as an AGM battery) have a gel silica that interacts with the positive and
negative plates of the battery to allow for ionic transfer (Godber, Tr. 147; Gaugl, Tr. 4557;
Whear, Tr. 4681). _ .

Response to Finding No 24:
The citations do not support this finding. Gel batteries are not the same thlng as AGM

 batteries. In an AGM battery the electrolyte is absorbed into the fiber glass separator and there is
no free active material. .In a gelled battery, the electrolyte is very thick but free of the separator.
(Douglés, Tr. 4053-54). AGM and Gel batteries are both types of sealed batteries but are not one
and the same. (Godber, Tr. 147).

25.  Industrial Separators — refers to separators for all industrial applications for batteneé

including industrial motive power or industrial stationary batteries. (Roe, Tr. 1815; Whear, Tr.
4682-83). '

Response to Finding No. 25:

Complaint Counsel has no specific response.

26.  Leaf Separator — refers to battery separator material that has been cut into pieces (i.e.,
“leafs™), and many of these pieces will be stacked together in between plates and used in a single
battery. (Roe, Tr. 1748-49; PX1791 at 2).

Response to Finding No. 26:
Complaint Counsel has no specific response.




27.  Motive Power — refers to an end use application of batteries for certain industrial
products that move, such as forklifts and mine equipment. (Gilchrist, Tr. 306; Roe, Tr. 1197;
Balcerzak, Tr. 4092; Whear, Tr. 4694). -

Response to Finding No. 27:
Complaint Counsel has no specific response.

28.  OE/OEM - generally synonymous terms for original equipment or original equipment
manufacturer. These types of batteries are installed as original equipment on a product (in
contrast to batteries for the “aftermarket” which are replacement batteries). (Roe, Tr. 1762-63;
Gillespie, Tr. 2932).

Response to Finding No. 28:
Complaint Counsel has no specific response.

29.  Overall Thickness — a primary measurement of a battery separator that measures the
overall thickness of the product including the ribs (e.g., thickness of substrate and height of ribs -
together). Overall thickness serves to provide the space between electrodes and make a reservoir
for the liquid. (Hauswald, Tr. 966-67, 979; Leister, Tr. 4044; Whear, Tr. 4688-89). (For
demonstrative purposes see PX669, in camera).

Response to Finding No. 29;

Complaint Counsel has no specific response.

. 30. PE Separators - abbreviation for a polyethylene battery separator. Daramic’s
polyethylene battery separators are formulated from ultra high molecular weight polyethylene, as
well . as other ingredients such as silica and oil. (Toth, Tr. 1501, 1549; PX582 at 041, 043).
Certain PE separators include additional additives as well. (PX582 at 043-050; PX0949 at 003-
004, in camera). These products are sold under trade names/trademarks that include Daramic
Standard, Daramic HP, Daramic V, Daramic HD, Daramic HPR, Daramic HP-S, Daramic HPO,
Daramic Duralife, Daramic W and Daramic CL. (PX582 at 043-050; PX0949 at 003-004, in
camera).

Response to Finding No. 30;

Complaint Counsel has no specific response.

31.  Profile - profile refers to the specifications of a separator and includes the thickness of
the backweb as well as the shape of the ribs, ie., whether they are vertical, diagonal, or S-
shaped, along with the height and density of the ribs. Daramic offers a choice of approx1mately
80 profiles with its battery separators (Whear, Tr4675-76).

Response to Finding No. 31;

Complaint Counsel has no specific response.

32.  Reserve Power — an end use dpphcatlon for batteries where the batteries are used to
provide back-up or reserve power to a system. (Gllchrlst Tr. 306; Axt. Tr. 2099; Douglas Tr.
4052-53).




Response to Finding No 32:

Complaint Counsel has no specific response.

33. - Ribs — protrusions on the separator. The ribs, which vary in height, thickness or shape

from separator to separator, help fix the physical spacing in the battery to make sure there is an

appropriate amount of acid between the plates. The shapes and sizes of these ribs make up oart

of the “profile” of the separator. (Hauswald, Tr. 966-67; Whear Tr. 4665-67, 4675-76; PX1791
at 002)

Response to Finding No. 33:

Complaint Counsel has no specific response.

34.  SLI - abbreviation refers to an end use application for batteries known as “starter,
lighting, and ignition,” which is generally synonymous with an automotive-type application for
batteries. Examples of SLI batteries. include those placed in automobiles, trucks, buses, boats,
snowmobiles, jet skis and recreational vehicles. (Brilmeyer, Tr. 1831-32; Gillespie, Tr. 2390, in
camera; Leister, Tr. 3976-77).

Response to Finding No. 34;
Complaint Counsel has no specific response.

35.  Stationary - refers to an end use application for a battery where the product is stationary,
such as large back-up batteries for telecommunications, emergency lighting, UPS or other
reserve power application. (Roe, Tr. 1736, 1816-17; Whear, Tr, 4692)..

Response to Finding No. 35:
Complaint Counsel has no specific response.

36.  Traction — refers to an end use application for batteries in certain industrial products
(e.g., electric forklifts). Term generally synonymous with “motive power” applications.:
“Motive power” is typically referred to in U.S., while “traction” is typically referred to globaily.
(Roe, Tr. 1250; Balcerzak, Tr. 4092).

Response to Finding No. 36:

Complaint Counsel has no specific response.

37.  UPS - refers to an end use application for batteries known as “uninterruptible power
supply” or “uninterruptible power source” products. These are batteries for emergency power
use in case of a power outage/stoppage. Examples include back-up stationary batteries for
computer systems, telecommunications systems, and cell phone towers. UPS batteries are
generally considered to be a type of reserve power batteries. (Gilchrist; Tr. 306; Roe, Tr. 1736-
37, Brilmeyer, Tr. 1832-33; Douglas Tr. 4052-53).

Resnonse to Finding No. 37:

Complaint Counsel has no specific response.

38.  VRLA - abbreviation refers to valve-regulated lead-acid battery. VRLA is simply
another name for an AGM battery. (Godber, Tr. 366; Douglas, Tr. 4052).
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Response to Finding No. 38:
Complaint Counsel has no specific response.

B. The Product and The Relevant Product Market

a. The Role of a Battery Separator

(@ Physical Characteristics

39.  Lead acid batteries are made up of three primary components: a positive electrode, a
negative electrode, and an electrolyte. (PX2110 at 010). The cells of a battery are made up of
electrodes which are lead plates that are positively and negatively charged. (PX2110 at 010).
The plates are stored in the electrolyte, which is a solution of sulphuric acid. (PX2110 at 010).
The cell discharges electrons as the acid slowly changes the lead in the plates into lead sulphate.
(PX2110 at 010). An electric current then flows if the terminals are connected through a
conductor. (PX2110 at 010). When an electric current is being drawn from a battery it is being

discharged. (PX2110 at 010). '

Response to Finding No. 39:

Complaint Counsel has no specific response.

40. A battery separator is-a porous insulator placed between two plates of opposing polarity
to prevent electrical short circuits while allowing ionic current to flow through the separator.
(PX2110 at 010). From this standpoint, a battery separator is a passive element in a lead-acid
battery. (Whear, Tr. 4666).

Resgdnse to Finding No. 40:

Complaint Counsel has no specific response.

41. —
} (PX2110 at 010; Douglas, Tr. 4072, in camera; Craig, Tr. 2553 (3-

4%)). '

Response to Finding No.41:
Complaint Counsel has no specific response.

42. A battery separator serves two primary functions, (Whear, Tr. 4666).

Response to Finding No. 42:

While in general a battery separator may have two primary functions across all types of
separators, battery manufacturers in North America demand separators that are designed for

specific applications and have particular additives and chemical recipes that make a particular
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separator suitable for a specific application. (Whear, Tr. 4667-4668; see also, PX0582 at 043-
050).

43.  First, it prevents the positive and negative electrodes from having contact. If the positive
and negative electrodes come into physical contact with each other, the cell will short out with
no voltage or energy. While a separator needs to prevent physical contact, it must allow ions or
electrolytes to flow back and forth within the battery which is why separators are porous. This
function is performed primarily by the microporous backweb of a battery separator. (Whear, Tr.
4666). ‘

Response to Finding No. 43:
Complaint Counsel has no specific response.

44.  The second function of a battery separator is to provide physical spacing. The separator -
fixes a physical spacing between the electrodes. The function is performed primarily by the ribs

of a battery separator. A battery separator may have taller and shorter ribs depending upon the
desired amount of acid between the plates. (Whear, Tr. 4666; Hauswald, Tr. 966-69).

Response to Finding No. 44:

Complaint Counsel has no specific response.
45.  Separators are characterized by their backweb thickness and their overall thickness.
Backweb thickness denotes the thickness of the substrate between the ribs. Overall thickness is
the height of the ribs, including the substrate thickness. Both thicknesses are measured in the

unit mils or thousandths of an inch. (Whear, Tr. 4688-4689) (For illustrative purposes see
RX00945 at 167, in camera). :

Response to Finding No. 45: , _
Separators for flooded lead-acid batteries are characterized by far more than backweb and

overall thickness. The thickness of the Battery separator represents merely the primary physical
characteristics and not its chemical characteristics which determine how that separaiof will
perform and in what application it will be best _suitéd‘ (Whear, Tr. 4682-4683; see also PX0582
at 043-050). For instance, in a PE separator intended for a UPS application, or anywhere the |
formation .of black scum is an issue, Daramic offérs its “CL” which uses a patented “clean oil”
that it markets as having “‘superior reduction of black residue.” (Whear, Tr. 4710-4711; PX0582
at 050). ‘Likewise, a separator destined for a deep-cycle application where antimony poisohing is
a concern will have a rubber additive inserted to allow the separator to inhibit the transfer of

antimony from the positive to the negative plate within the battery. (Whear, Tr, 4667-4668).
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46.  Battery manufacturers who purchase separators target a certain overall and backweb
thickness in the separators they purchase, but a certain degree of tolerance is accepted within the
industry. The typical tolerance for the backweb thickness is plus or minus one and one-half mils.
The typical tolerance for the overall thickness is plus or minus three mils (or plus or minus four
mils if the separator has a glass mat laminate). (Whear, Tr. 4689-4690).

Résponse to Finding No. 46:

There is no documentary evidence for backweb thickness télerances and no customers
were asked questions about this topic at trial. The selfserving testimony of a daramci einployee
is not sufficient for a factual finding.

47.  Battery sepérators can be made out of glass, paper, polyvmyi chloride (“PVC”), rubber,

_polyethylene, cellulosic and polypropylene (Whear, Tr. 4666, Hauswald, Tr. 960; PX2110 at
010). ,
Response to Finding No. 47; ‘
{ While battery separators can be made from the materials listed by Respondent, in North

America flooded lead-acid battery manufacturers use only PE, rubber, rubberized PE, and to a

very limited extent phenolic resin separators. {_
I | (70522, Roc, THT at
34-35, in camera). In fact, Daramic’s Strategy Audit states there are {—
I ) (750265 at 004, in camera).

48.  The main variables in a battery separator are the backweb thickness, the shape and/or
height of the ribs, whether or not a laminate is used (a glass mat for instance), and whether an
-additive is used. (Whear, Tr.-4667).

Response to Finding No. 48:

Complaint Counsel has no specific response.

49.  An additive can serve a variety of functions in a battery separator such as serving as a
wetting agent, improving oxidation resistance, improving water loss, and/or suppressing
antimony. (Whear, Tr. 4668).

"Response to Finding No. 49:
To this list of additive functions must be added: reducing black scum and improving

puncture resistance. (PX0582 at 044, 050). Complaint counsel would clarify the third function
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stated as “improving water loss,” as improving water retention or “lower[ing] water loss”.
(Whear, Tr. 4668; PX0582 at 045, 046).

50. . The most common types of additive are ones intended to suppress antimony. These
additives include rubber, lignin, and various other organic chemicals. (Whear, Tr. 4668).

Response to Finding Ne. 50:
Complaint Counsel has no specific response.

51.  Various additives which may be used in battery separétors' to suppress antimony
poisoning are commercially available. (Whear, Tr. 4668).

Response to Finding No. 51:

The only additives used to suppress antimony currently in the market for flooded lead-
acid baftery separators are natural rubber and latex. The additive referred to in Mr. Whear’s
testimony has not been commercially used and the company Ensci is not known to be still in

- operation. (Whear, Tr. 4771). While the Ensci additive was offered tp Daramic, Daramic never
actually considered using it. (Whear, Trl. 4772-4775). In fact Mr. Whear is aware of no
company that actually used the additive.- (Whear, 4775).

52.  For example, Daramic uses a rubber additive which is commerc1ally available from
BASF. (Whear, Tr. 4668). : :

Response to Fihding No. 52:

Complaint Counsel has no specific response.

53. . "Additionally, the company Ensci, Inc., which was founded by Thomas Clough, has
produced and patented organic chemical additives, in conjunction with Trojan Battery, which
could be used in battery separators to suppress antimony. (Whear, Tr. 4670-75; RX00674;
RX00675; RX00676).

Response to Finding No.53: _
This finding is contradicted by the record evidence. (See CCRF 51).

54. In 2005, Ensci, Inc. offered to sell these additives to Daramic for use in Daramic's battery
separators, but Daramic declined as it was already using a dlfferent additive to suppress
antlmony (Whear, Tr. 4675, 4771).

Response to Finding No. 54:
This finding is contradicted by trial testimony of Mr. Whear. According to Mr. Whear,

. Daramic first looked at the Ensci material in the “2002, 2003 time frame”. (Whear, Tr. 4774).
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During this time Daramic was using wood lignan as an antimony suppressor for its DC separator. -

(Whear, Tr. 4777). In 2005, when Daramic improved its DC separator and renamed it HD,

rather than use the Ensci material it switched to latex for anti‘mohy suppression. (Whear, Tr.
4778).

55. A battery separator "profile” refers to the thickness of the backweb along with the shape

of the separator's ribs (whether they are vertical, diagonal, or S- shaped) the density of these nbs,

and the height of these ribs. (Whear, Tr. 4675).

Response to Finding No. 55:
Complaint Counsel has no specific response.

56.  Daramic produces approximately 80 different separator profiles. (Whear, Tr. 4675-76).

Response to Finding No. 56:
Complaint Counsel has no specific response.

57.  Daramic works with its customers to develop separator proflles which are suitable for the
~ customer's batteries. (Whear, Tr. 4677).

Response to finding No. 57:
Complaint Counsel has no specific response.

58. A separator profile can be further differentiated by its backweb thickness (the thickness
between the ribs), its overall thickness, and the formula used. (Whear, Tr. 4685). Considering
these variables, Daramic offers over 5000 different product offerings or SKU’s. (Whear, Tr.
4685-86).

Response to Finding No. 58: _
The separator profile is not differentiated by its formula. The profile is determined by the

calendar sysfem, a stage of the manufacturing process that is well after the mixing and extrusion
stage, when additives are added and combined fo achieve specific separator chemical properties
(formula) such as antimony suppreésion, high puncture fesiétahce and/or lower black sum .
occurrence. (Whear, TR. 4667-4668, 4782; PX0625 at 001). What Mr. Whear says in the
citation referenced is that “you could make [a profile] into a multitude of or a few different -

formulas as well.” Not that the profile is related to the formula can be a character of the profile.
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(Whear, Tr. 4685). The same formula can be produced in many different profiles depending on
the calendar process used.

59.  Some separator profiles have become standardized or widely accepted by customers.
This is most common in separators that are used in SLI end use applications. (Whear, Tr. 4686).

Response to Finding No. 59:
Complaint Counsel has no specific response.

60.  Non-standard profiles are designed through collaboration with individual customers
whereby a separator profile is prototyped, tested, and verified, and then once approved a calender
roll will be grooved for that particular profilg:. (Whear, Tr. 4686). *

Response to Finding No. 60:
Complaint Counsel has no specific response.

) End Uses
61.  Polyethylene based separators are manufactured for myriad end uses, including starting,

lighting, and ignition batteries, stationary batteries, batteries that provide backup power, batteries
that provide emergency power, and batteries that are deeply discharged. (Whear, Tr. 4679).

Response to Finding No. 61:

- Complaint Counsel has no specific response.
62. -Generally, a separator manufacturer does not know for certain which end-use application

a particular separator will be used in. (Whear, Tr. 4687-88; Hauswald, Tr. 974-75, 978; Weerts,
Tr. 4456, in camera) fix.

Response to Finding No. 62:

PE separator manufacturers know the end-use applications of the separators they sell.
(I
_} (Weerts, Tr. 4504, in camera). Daramic has sufficient information
regarding the applications for its products that it is able to provide informatioﬁ regarding the

demand for each type of application, including deep-cycle, motive power, reserve power, and

SLL (PX0395 at 019, in camera; Butkert, Tr. 2336) _
I (RX01120, in camera, McDonald, Tr. 3895-3896, in camera).

Daramic is aware of the end-use applications for the separators it sells. For example, Daramic

has an agreement it (I
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. . }
(Roe, Tr. 1354-1355, in camera). Daramic is aware that certain backweb thicknesses are
typically used in particular types of end use applications. (Roe, Tr. 1308). Customers often
request a specific backweb thickness when ordering a separator from Dﬁmio. (Roe, Tr. 1308-
1309). Daramic tracks the backweb thickness of all separators that it sells in the AFS database.
(Roe, Tf. 1309-1310). In developing a new sepaiator product for battery manufacturers, it is
necessary to know for what application the battery is intended. In Dr. Brilmyer’s position as
Directér of R&D, he insisted ﬁpon knowing the application that his separators would serve
before a developmental separator project could be green-lighted. From his perspective such
knqwledge is e_ssential. (Brilmyer, Tr. 1828-1829). Daramic actually suggests specific separators
for specific applications. [
EEEE————

(Whear, Dep at 6, in camera)).

63.  This is true even if the manufacturer, such as Daramic, knows that a particular separator
is going to a specific customer, as customers often withhold this level of detail when purchasing
separators. (Whear, Tr. 4688; Hauswald, Tr. 978; Douglas Tr. 4057-59).

Response to Finding No. 63:
The assertion in this finding is contradicted by the record evidence. (See CCRF 62)

64. The end use application of a battery separator can be generélly, but not precisely,
determined by looking at the physical dimensions of the separator, (Whear, Tr. 4690).

Response to Finding No. 64:
Complaint Counsel has no specific response.

65.  Battery separators used in SLI or automotive applications have overall thicknesses
ranging from 7 mils to 75 mils, and backweb thicknesses ranging from 5 mils to 12 mils.
(Whear, Tr. 4690-91, 4697, for illustrative purposes see RX1662).

Response to Finding No. 65:




This finding is contradicted by the sales data provided by Respondent. In reality, over

— (PX1450, in camera (AFS database on Excel spreadsheet

pivot table sorted by backweb thickness for North American customers); Roe, Tr. 1315;

Hauswald, Tr. 678-679).

66.  Battery separators used in deep-cycle applications have overall thicknesses ranging from
35 mils to 100 mils, and backweb thicknesses ranging from 8 mils to 15 mils. (Whear, Tr. 4691-
92, 4697, for illustrative purposes see RX1662). :

Response to Finding No.66:
This finding is contradicted by the sales data provided by Respondent. In reality, nearly

B (PX1450, in camera (AFS database on Excel spreadsheet pivot table sorted by

backweb thickness for North American customers); Roe, Tr. 1315).
67.  Battery separatorshsed in stationary applications have overall thicknesses ranging from

11 mils to 200+ mils, and backweb thicknesses ranging from 11 mils to 32 mils. (Whear, Tr.
4692, 4698)(For illustrative purposes see RX1662). :

Response to Finding No. 67: : -
This finding is irrelevant.
I (11450, in camera (AFS database on

Excel spreadsheet pivot table sorted by backweb thickness for North American customers);

Hauswald, Tr. 1162; (PX0923 (Hauswald, THT. 48-49)).

68. ° Battery separators used in motive power applications have overall thicknesses ranging
from 60 mils to 140 mils, and backweb thicknesses ranging from 13 mils to 25 mils. (Whear, Tr.
4694-95, 4698)(For illustrative purposes see RX1662).

Response to Finding No. 68:
This finding is contradicted by the sales data provided by Respondent. In reality, none of

the motive séparators sold by Daramic were thinner than _
— (PX1450, in camera (AFS database on Excel spreadsheet

pivot table sorted by backweb thickness for North American customers); Hauswald, Tr. 680).
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69. A battery separator cannot be grouped into a product market based on its backweb
thickness and overall thickness. (Whear, Tr. 4699).

Response to Finding No. 69;
In addition to rib profile and dimensional thickness measures, the differences between

types of PE separators include electrical resistance, different puncture resistance, and different
oxidation resistance, all of which are important in determining which separator you use with any
particular end use application. (Leister, Tr. 4023-4024).

70.  There is overlap between the size of separators used in different end-use application such
-that battery separators of the same size or thickness can be used in multiple end-use applications.
(Whear, Tr. 4695, 4699; RX00677; in camera)(For illustrative purposes see Kahwaty Slide No.
44). For example, Daramic's AU profile has a 12 mil backweb thickness and a 39 mil overall
thickness. This profile, which has yearly sales in excess of one million dollars, is used by a
" customer, Exide India, in a stationary application but is also used by a customer, Shin-Kobe, in
an SLI application, (Whear, Tr. 4699-4700, 4767). )

Response to Finding No.70;
{

—} (PX1450, in camera) In any case, Mr. Whear’s

testimony regarding Daramic’s sales of its AU profile does not come from his personal

knowledge, (Whear, Tr. 4699), and is contradicted by Daramic’s AFS database. First, Daramic’s

(N | (71450, in carera)
Second, the overallthickness is (Y

(PX1450, in cdmera). Third, the AFS database shows that the product type for both sales were

automotive scparators. (PX1450, in camera).
71.  Daramic's flat-sheet profile is another example. This profile is sold to AT&T(at an 11 mil

backweb and overall thickness for use in a stationary application and is also sold to Concorde at
a 10 mil backweb and overall thickness for use in a SLI application. (Whear, Tr. 4700).

Response to Finding No. 71:
Daramic does not indicate the composition of the separators used by AT&T and

Concorde. Daramic’s AFS database shows that { ||| G
I | (1450, in camera). The total sales to
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|
I | (1450, in camera).
During this same period, the sales of the ([

—} (PX1450, in camera). Although the two sales share the same

profile, Daramic discriminates in its pricing between the two sales, one allegedly used for a

stationary application and one for an SLI application. (PX1450, in camera; Whear, Tr. 4700).

} (PX1450, in camera).

Response to Finding No. 72:

Daramic’s finding is not supported by the evidence because PX1450 does not indicate the
end uses for Daramic sales. All that can be derived from PX1450 is that, in 2008, {—
N | (7 1450, i carnera)

73. |

} (Seibert, Tr. 4188, in camera).

Responsne to Finding No. 73:

The evidence does not indicate the type of product (i.e., Daramlc HD, Daramic HP, etc. )

for s saes of (N
' —} (PX1450, in camera). Dufing this same period, the sales of
the
. _} (PX1450, in camera) Although the two sales share the same profile, Daramic

discriminates in its pricing between the two sales, one allegedly used for a backup application
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O x5k rtision (N

(PX1450 in camera; Seibert, Tr. 4188, in camera).

74.  There is also a fair amount of end-use overlap in separators with a backweb thickness in
the 11-12 mil range. (Hauswald, Tr. 984-985)(For illustrative purposes see RX1662). Within
the 12 mil backweb range, for example, one would find separators used in automobiles (SLI),
golf carts (deep cycle) and telecom batteries (stationary). (Hauswald, Tr. 984-985). (For
illustrative purposes see Kahwaty Slides at No. 44). {

}. (RX00677, in
A camera)

Response to Fmdmg No. 74:
Dr. Kahwaty lacked the foundation to testlfy regarding the backweb thicknesses of

products actually sold by Daramic. (Kahwaty, Tr. 5435, 5439, R in camera).

There is very little overlap between end uses for separators of 12 mil backweb thickness

in North America. [
. =
(PX1450, in camera).

Daramic has shown no overlap between end uses for separators of 11 mil backweb -
thickness.in North America. In fact, in 2008, there were no separators sold in North America
with 11 mil backweb thickness of type automotive, deep cycle, or industrial. (PX1450, in
camera). | | |

Less than 0.1 peicent of Daramic’s North American sales in 2007 and 2008 of

automotive separators were more than 10 mils. (PX1450, in camera; Hauswald Trial Tr. 680;

Roe Tr. 1315). [
I (71450, in camera see also for
demonstative purposes Kahwaty Side 40, ([

_} (PX1450, in camera).
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{
I (°X1450, in camera).
| {

I (71450, i camera).

(.

-} (Kahwaty, Tr. 5446, , in camera). For example, (||| GGG
I} (°X1450, in camera).
I } (KCchvaiy, Tr. 5435, in camera). Dr.
Kahwaty was unable to testify regarding how the data was pulled to create slide 44 of his
presentation. (Kahwaty, Tr. 5439, in camera). Dr. Kahwaty’s slide 44 does not indicate the
cbuntry in which each product was sold.. Dr. Kahwaty’s slide 44 includes industrial sales to
I | (7150, in canera). Altzough
Dr. Kahwaty could not testify about the year for which he provided data on his Slide No. 44,
Daramic only had no HD sales at
I | (P 1450, in camera).

75.  The ranges of backweb and overall thicknesses set forth above do not include the width
tolerances permitted in the battery separator industry. (Whear, Tr. 4702). Including the width
tolerances in these ranges would increase the overlap of separator sizes between different end-
- use applications. (Whear, Tr. 4702). :

Response to Finding No. 75:
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There is no documentary evidence in support of the proposition regarding customers’
_acceptance of tolerances. The testimonial evidence is self serving and should be given little
weight. Furthermore, any tolerance margin would not create overlaps that would signiﬁcan‘gly
impact the product markets alleged by Compfaint Counsel.
76.  Many separator profiles are used in more than oné of the FTC's relevant markets. Thus,

polyethylene products with the same rib profile are sold for use in batteries found in different
end-use applications. (Whear, Tr. 4699-4702) (For illustrative purposes see RX1662).

Response to Finding No. 76: _
Customers consider much more than rib profiles when selecting a separator for a

particular market. Customers look at a range of product attributes, including puncture'resistance,
~ oxidation resistance, and water loss. (Kahwaty, Tr. 5446-5448, in camera). A

- 77.  For example, {

} (Seibert, Tr. 4186-89, in camera, RX00631, in camera;
RX00677, in camera; RX01119, in camera; RX01323, in camera; RX01604, in camera;
RXO01605, in camera; PX1450, in camera).

Response to Finding No. 77; :
H}E{émples are not examples of the previous fact, as Daramic

states. Automobile and motorcycle separators are both SLI separators, which are within the

same market as defined by the FTC., _.-.- have not been sold by

Daramic in North America and are not relevant to this case. (PX1450, in camera (pivot table

sorted by North American sales by profile.)).

Daramic’s BC profile with the HD compositioni is used by {—
—} (PX1450, in camera). The compositions of the products -

used for the different applications are important in determining their end use.
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78.  As a result, it is inaccurate to separate a polyethylene separator used for one end-use
application from a polyethylene separator used in other end-use applications. (Whear, Tr. 4694).
By way of example, there is no distinction in the functionality of a separator used in a so-called
motive power battery and a separator used in any other type of deep cycling battery. The
separators in each of these applications both serve the same function within the battery. Each
battery is used to move something (a golf cart, a forklift, or a mining vehicle) and both are
deeply discharged and then recharged. (Whear, Tr. 4694). '

. Response to Finding No. 78: _
At a basic level all battery separators perform the same function. In the North American

fnarket, however, separators are designed for several different end uses. Separators for motive
power and deep cycle batteries for golf carts and floor scrubbers require antimony poisoning
suppre_ssion.' Separators used for mdti&e_: power batteries are much thicker than Separators used
for deep vcyclhig in golf cart and floor scrubber applications. Separators for automotive
applications are much thinner and do not require the antimony pc;isoning suppression required
for deep cycle and motive applications. Separators for stationary batteries do not require
antimony suppréssion, but reciuire a clean operation so that the clear case does not build up black
scum. The separators used in each of these applications‘are distinct and not substitutable.

(¢) Typesof Separatérs .
79.  Polyethylene separators were patented in 1967 by W.R. Grace. (Whear, Tr. 4678f79)'.

Response to Finding No. 79:
Complaint Counsel has no specific response.

80.  The patent on the polyethylene separator expired in the mid-1980s, and thereafter, the
information necessary to manufacture polyethylene separators was publicly available. (Whear,
Tr. 4679; Toth, Tr. 1626). Consequently, there are no patent barriers which would prevent any
individual or company from manufacturing a polyethylene separator. (Toth, Tr. 1626).

Response to Finding No. 80:

Complaint Counsel has no specific response.

(_d) Daramic Products

} (PX0949 at 003, in camera).
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Response to Finding No. 81.

Complaint Counsel has no specific response.

(i) Polyethylene Separators - "Daramic”

.} (PX0949 at 003, in camera).

Response to9 Finding No. 82.

Complaint Counsel has no specific response.

} (PX0950 at 042, in camera).

Response to Finding No 83:

Complaint Counsel has no specific response.
84.

} (PX0949 at 003, in camera). (For illustrative purposes see

RX1636, RX1633).

Response to Finding No. 84:

. To suggest that there is one Daramic PE separator is disingenuous. According to
daramic’s own marketing materials there are at leasf eight different separator models
differentiated by formula as opposed to any measure of thickneés. (PX0582 at 042-050). If one
includes Cellforcev and Darak, Daramic sells at least 10 different separaotrs for use in various
flooded lead-acid battery applications. (PX0582 at 051(Darak has limited sales within the

flooded lead acid battery market. Primarily, its sales are for gelled batteries.).

85. {

} (PX0949-

003, in camera).

Response to Finding. No. 85:

Complaint Counsel has no specific response.

} (PX0582 at 42; PX0949 at 003, in
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Response to Finding No. 86:

Complaint Counsel has no specific response.

} (PX0949 at 003, in camera). Daramic HP is formulated from ultra-high

molecular weight polyethylene, amorphous silica and specially formucalted oil. (PX0582 at 44).
This product offers excellent puncture and oxidation resistance for increased life in flooded lead-

 acid battery applications. (PX0582 at 44). Daramic HP is used in most end-use applications,
including stationary and automotive batteries, and can be produced in a wide range of
‘thicknesses. (Hauswald, Tr. 987-88). Daramic HP is available with or without glass mat.
(PX0582 at 43).

Response to Fmdmg No. 87:

HP was formulated for SLI application due the mcreased occurance of separator
punctures in the automated battery manufacturing process. (PX0913 (W_hear, Dep. at 26, in
cahzera)). See also, (Brilmyer, Tr. 1915; Whear, Tr. 4805). Separators are designed for specific
applications accordiong to fofmula. For instance, using the HP PE separator in a UPS
application would lead to é much greater scum issue than using Daramic CL. (Brilmyer, Tr.
1922) Daramic HP was envisioned to be used with the expanded metal process typical in

automotive battery separator manufacture (PX0913 (Whear Dep. at 23-26)).

88.

} (PX0949 at 003, in camera). Daramic Standard is
formulated from ultra-high molecular weight polyethylene, silica and oil. (PX0582 at 43). This
product offers good puncture and oxidation resistance for general use in flooded lead-acid
battery applications. (PX0582 at 43). Daramic Standard is available with or without glass mat.
(PX0582 at 43).

Response to Finding No. 88:

- Complaint Counsel has no specific response.

89.

} (PX0949 at 003, in camera). Daramic CL is used in
products in a multitude of end-use applications including traction and stationary battery
applications. (Hauswald, Tr. 988; PX0582 at 50) Daramic CL is available with or without a
glass mat. (PX0582 at 45).

Response to Finding No. 89:
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According to Daramic’s own marketing material cited in Finding No. 89 i)y resp;)ndents,
these traction and _stétionary applications are the only two for which this separator is intended. -
Moreover, the oil used is not simply “cleaner” oil, as labeled in this finding, but rather it is in fact
a special and proprietary “clean” oil. (PX0582 at 050 (“Daramic CL is fofmulated from... a

proprietary ‘clean oil” for use in traction and stationary battery applications.”).

90. {
} (PX0949 at 003, in camera). Daramic V is formulated from ultra-high molecular
weight polyethylene, amorphous silica, oil and an additive which decreases the water loss caused.
by antimony deposition. (PX0582 at 45). This product is avaﬂable with or without a glass mat.
(PX0582 at 45).

Response to Finding No. 90:

Complaint Counsel has no specific response. -

} (PX0949 at 003, in camera).

Response to Finding No. 91:

Complaint Counsel has no specific response.

9. {

(PX0949 at 003, in camera). Daramic HP is desi
sharp edges on metal grids.

} (PX0949 at 003, in camera).
This product is available with or without a glass mat. (PX0582 at 045).

Response to Fmdmg No. 92: -

- This finding conflates facts concerning the HP product and those concerning HPR. (See
CCREF 87).

93. {

}

(PX0949-004, in camera). Daramic HPO is designed to be used in warm weather climates.
(PX0582 at 48). {

} (PX0949 at 004, in camera). This product is available with or without a
glass mat. (PX0582 at 48).

Response to Finding No. 93:
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Complaint Counsel has no specific response.

} (PX0949 at 004, in camera). This product is available with or without a glass mat.
(PX0582 at 49). ' '

Response to Finding No. 94:

Complaint Counsel has no specific response.

95. {—'
[ } (PX0949 at 004, in camera; Hauswald, Tr. 989).

Daramic HD is formulated from ultra-high molecular weight polyethylene and is designed to
minimize antimony poisoning in lead-acid batteries. (PX0582 at 46). Daramic HD is available
with or without a glass mat. (PX0582 at 46).

Response to Finding No. 95:
Complaint Counsel has no specific response.

} (PX0949 at 004, in camera).

Response to Finding No. 96:

Complaint Counsel has no specific response.

97.  All of the polyethylene based separators (including Daramic Standard, Daramic HP,
Daramic CL, Daramic V, Daramic HP-S, Daramic HPR, Daramic HPO, Daramic Duralife,
Daramic HD, Daramic W, and CellForce) perform the function of keeping the positive and
negative clectrodes from touching and to provide physical spacing for the electrode. Each
specific product has been slightly modified to perform different functions for the end use
applications where the separator is used, such as lower electrical resistance or water loss.
(Whear, Tr. 4682). '

Response to Finding No. 97:

Complaint Counsel has no specific response.
98.  Inmterchanging one PE-based battery seﬁarator product for another- PE-based battery
separator product would not impact the functionality of a battery, but may impact the battery's
overall performance. (Whear, Tr. 4683). ‘

Response to finding No. 98;
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This finding is contradicted by the existence of the various formulations themselves as
well as the; very citation used by Respondent. “[Interchanging different sepa;étors] iﬁight change
the life of the battery for instance.” (Whear, Tr. 4683). If a battery does not last as long as
advertised the battery maker will be liable for a large warranty claim. The marketing material of
Déramic relies on the fact that the differences in these PE separators are significant in terms of
the effect of the additives on the performance of the separator. For instance, the HD separator is
favorable compared to rubber and both rubber and HD with latex are shéwn as far superior to .
staﬁdard PE in terms of antimony suppfession. (Whear, Tr. 4805-4806; PX0582 at 046).

(i) DARAK Separators

99. }
(PX0949 at 004, in camera; Hauswald, Tr. 989-90). DARAK separators are formulated from a.

modified phcnollc resin and include an mtegrated polyester mat for reinforcement. (PX0582 at
51).

Response to Finding No. 99:
Complaint Counsel has no specific response.

} (PX0949 at 004, in camera). (For illustrative
purposes see RX1637).

Response to Finding No. 100:

Complaint Counsel has no specific response.

101. The DARAK product is manufactured only in Daramic's Norderstedt, Germany plant.
However, on an annual basis, only one-fifth of the DARAK separators produced by Daramic are
sold to customers in North America. (Hauswald, Tr. 990-91).

Response to Finding No. 101
Complaint Counsel has no specific response.

102. DARAK is a unique separator in that it can achieve levels of porosity up to 75 percent,

while polyethylene separators typically have only a 60 percent porosity level. (Hauswald, Tr.
989-90).

Response to Finding No. 102:
Complaint Counsel has no specific response.
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103. However, seventy-five percent of the DARAK separators produced by Daramic are used
in gel batteries, not flooded lead-acid batteries. (Hauswald, Tr. 990).

Response to Finding No. 103:
Complaint Counsel has no specific response.

104. A DARAK separator can be used in both a flooded lead-acid battery and a valve
regulated lead-acid battery (also known as a gel or recombination battery). (Whear, Tr. 4681).

Response to Finding No. 104:
Complaint Counsel has no specific response.

(iiiy  Polyvinyl Chloride (“PVC”) Separators

} (PX0949 at 004, in camera).

esionse to Fmdmi No. 105:

- XSee PX0949 at 236 (Respondent’s reply to CID)).

in camera

©) Mlcroporous Products
(PX0949 at 004, in camera; Hauswald, Tr. 991). (For illustrative purposes see RX1638
RX1639, and RX1640).

Response to Finding No. 106:
In addltlon to the products listed in this finding, Mlcroporous also sold PE for SLI prior

to the acquisition. (PX0921 (McDonald, IH at 34A PXO0131 at 016; PX0264 at 003).-

in camera

107. Post-acquisition, Daramic continues to manufacture and sell Ace-Sil, Flex-Sil and
CellForce. (PX0582 at 042; Whear, Tr. 4681).

Response to Finding No. 107:

Complaint Counsel has no specific response

108.

} (Hauswald, Tr. 897-899, in camera; Toth, Tr.
1422-23, 1504, 1551-52, 1554-35; Graff, Tr. 4857-58; Graff, Tr. 4861, 4877, in camera;
RX01097, in camera). Customers of Daramic had inquired repeatedly of Daramic
representatives as to when Daramic would have a rubber separator. (Hauswald, Tr. 1059).

29




Response to Fiﬁdin No. 108: }
e
I

(Hauswald, Tr. 784, in camera; PX0203 at 086, in camera). Microporous had

B (P3<0-62 2t 005, in camera; PX0738 at 013, in camera; PX0463 at 002,
in camera). Daramnic expected {[
B (70463 at 003, in camera).

Y] Ace-Sil

109. ACE-SIL® is a product which has been in production since 1935. (Gilchrist, Tr. 313-14;
Rx01452 ot 005). () V- T

4681; PX0949 at 004, in camera). ACE-SIL® does not contain any polyethylene. (Hauswald,
Tr. 992)(For illustrative purposes see RX1638). .

Response to Finding No. 109;

Complaint Counsel has no specific response.

} (Gilchrist, Tr. 385; PX0949 at 012, in camera). Because of its brittleness, ACE-
SIL® cannot be sleeved or enveloped. (Gilchrist, Tr. 316-17).
| Reponse to Finding No. 110:
Complaint Counsel has no specific response.

111, {

} (Whear, Tr. 4681; PX0949 at 004, in camera). ACE-SIL®is the
only battery separator utilized in 20 to 25 year warranty reserve power applications. (PX0131 at
044).

Response to Finding No. 111:

Complaint Counsel has no specific response.
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112. ACE-SIL®is typically sold in cut pieces with a glass mat finish attached. (Hauswald, Tr.
992). : :

Response to Finding No. 112:
- Complaint Counse! has no specific response.

113. Because ACE-SIL®is composed primarily of hard rubber, it can be manufactured with a

large overall thickness, while still maintaining its porosity. For this reason, ACE-SIL®is used
when a thick separator is required. (Hauswald, Tr. 1006).

Response to Finding No. 113:
Complaint Counsel has no specific response.

114. ACE-SIL®is manufactured only by Daramic, and only at Daramic's Piney Flats
manufacturing facility. (Hauswald, Tr. 1006; Gilchrist, Tr. 339).

Response to Finding No. 114
Complaint Counsel has no specific response.

115. Microporous had no compet1t1on for its ACE-SIL® product. (PX920 at 006, in camera;.

Gilchrist, Tr. 552-53). Piney flats is the only plant in the world making an ACE-SIL® product
(Toth, Tr. 1554-55, 1556-57).

Response tb Finding No. 115:
Complaint Counsel has no specific response.

116. Because no competitor makes ACE-SIL® and no other product is used as a substitute for
it, the Court finds that ACE-SIL® is a product market by itself.

Response to Finding No. 116: -
A product market must be proven and cannot simply be stated as such by either

Complaint Counsel or Respondent. Complaint Counsel neither a]leged‘ nor presented evidence
of competitive impact on an Ace-Sil market.

(ii) Flex-Sil

117. I— W
} (PX0949 at 004, in camera)(For illustrative purposes see .

Response to Finding No. 117;
Complaint Counsel has no specific response.

} (PX0949 at 004, in camera).
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Response to Finding No. 118:

The extent to which a battery can be considered deep-cycle depends on the amount of
antimony in the battery. Deep-cycle batter,ieé use a high-antimony lead a]loyv grid and use high-
density active material that takes longer to fall apart. (Qureshi, Tr. 1995). The positive lead
alloy grid at U.S. Battery has an antimony content of 5% and the negative grid hasan antimony
content of 2.75%. (Qureshi, Tr. 1998). It is the antimony that allows the battery to effectively
cycle that is survive the process of continuous di_schafge and recharging. “[D]eep-cycle batteriés
are designed to run at relatively lower current draw for a long period of time, such as driving a
éolf cart, scissor lifts, floor-sweeping machines.” (Qureshi, Tr. 1994). Thus, regardless of the
end use applicatioﬁ, to be considered deep-cycle the determining factor is the presence, and the
concomitant need to suppress, antimony.

119. Flex-Sil is manufactured only by Daramic, and only at Daramic's Piney Flats
.manufacturing facility. (Hauswald, Tr. 1012). (Toth, Tr. 1554-55, 1556-57).

Response to Finding No. 119:

Complaint Counsel has no specific response.

120. |
}  (PX0949 at 012, in camera). In fact, Flex-Sil is the industry gold-standard
separator in motive, deep-cycle battery applications. (Whear, Tr. 4683; PX0433 at 001 ("Flex-
Sil is no doubt the separator of choice in today's ‘market for golf cart battery application.");
Gilchrist, Tr. 535 ; Godber, Tr. 271). Prior to the acquisition, Microporous, based on the buying
patterns of customers, operated on the basis that Flex-Sil was the industry standard for deep-
cycle applications. (Gilchrist, Tr. 535-536). ' ' '

Response to Finding No.120:

The finding intentionally conflates the motive power and deep-cycle markets. Although
motive power batteries cycle with déep discharge, motive or traction batteries and those used to
power electric golf carts are completely different. (Gilchrist, Tr. 306-307, 341, 385, 389 |
(PX0131 at 030)). (For reference, compare PX3003 (huge traétioﬁ battery seen in court by
Complaint Counsel’s table and PX1400 and PX 1402 (small batteries seen in court on Complaints

Counsel’s table). For the Motive power application the former Microporous offered CellForce,
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while for the golf cart deep-cycle market it offered Flex-Sil and CellForce. (PX0131 at 028, 030;
see generally PX0949 at 224-228).

121."  As a rubber-based separator Flex-Sil is unique in that no other battery separator product
can offer the same degree of antimony suppression as Flex-Sil. (Whear, Tr. 4684-85). Trojan,
Microporous’ largest customer, considers FLEX-SIL® to be unique. (Godber, Tr. 277; RX772,
in camera; RX1338). U.S. Battery uses FlexSil in its premium battery line, offering a one year
warranty. (Wallace, Tr. 1966-67). - Over 90% of U.S. Battery separator purchases have been
FlexSil. (Qureshi Tr. 2064-65). Both Trojan and U.S. Battery advertise the FlexSil separator on
their websites, not Daramic HD. (Godber, Tr. 245-46, 277; (Wallace, Tr. 1963-65) (For
illustrative purposes see RX01643).

Response to finding No. 121: _ ,
This finding is directly contradicted by the testimony of U.S. Battery’s head of .

technology. U.S. Battery has tested Daramic HD product and the Micrbporous Flex-Sil product
side by side and determined the two “are very comparable.” (Qureshi, Tr. 2033). After the
merger, Mr. Qureshi met with Daramic’s David Gunter and told him that in identical

applications, there were no noticeable differences between HD and Flex-Sil. (Qureshi, Tr. 2088-

89; see also PX0682-002, in camera [ N

— Emphasis in original)). With regard to U.S. Battery’s use

of Flex-Sil in its year warranty battery, U.S. Battery is pleased with the performance of HD such
that its purchases have increased over time and have gI;OWIl to include additional models in its
product line. (Wallace, Tr. 1947-1948). U.S. Battery planned additional purchases of the HD |
séparator’ in its Group 27 and 31 lines of batteries prior to Polypore’s purchase of Microporous.
(Wallace, Tr. 1948). U.S. Battery also plaﬁned to put HD in its US 2000.m0del battery which
has a one year warranty. (Wallace, Tr. 1978).

122.  Polyethylene is a completely inert material - it has no effect on inhibiting that antimony
transfer process. (Gilchrist, Tr. 365). Rubber-based products, such as Flex-Sil, inhibit antimony
transfer quite well. (Gilchrist, Tr. 365). For this reason, when in comes to preventing antimony
transfer, batteries made with a polyethylene based separator are ultimately inferior in
performance to batteries made with a rubber-based separator. (Gilchrist, Tr. 365). FlexSil test
results exceed those of Daramic HD. (RX01089; Godber Tr. 172, 271; RX01093 at 2 (“Nawaz
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said the batteries had failed and that we didn’t have anything to worry about as far as Daramic
was concemed”) RX835; RX1334 RX1329).

Response to Finding No. 122:
This finding is directly contradicted by Complaint Counsel’s response to ﬁndmg 121

Furthermore, Respondent attempts to support this finding with documents it did not use at trial
and do-not support its contention. For example, RX1089 contradicts rather than supports
Respondent’s contention. ‘In the emaﬂ from an Exide representative to Roger Berger of
Microporous, the Exide represc_:ntativc states, “We have had some successful trials with the HD -
which prompted us to convert some of the Salina production.” This is a far cry from the
suggestion in this finding that HD was failing tests. With regard to the Gilchrist trial testimony
referenced, that testimony v;'as elicited by questions by Complaint Counsel régarding the
performance of straight, without antimony suppressing additives, PE separators. (Gilchrist, Tr
364-365). The suggestion that this testimony represents Mr. Gilchrist’s understanding of the
performance of Daramic’s HD or CellForce separators in golf cart batteries is at best hiéhly
misleading.

123.  Flex-Sil also has very different functional capabilities than PE separators in that Flex-Sil
cannot be enveloped. (Gilchrist, Tr. 373). :

Response to Finding No. 123:

- Complaint Counsel has no specific response.

124.  FlexSil is priced substantially above Daramic HD. (Wallace, Tr. 1972; Qureshi, Tr.
2064). Despite the fact that FlexSil was priced substantially higher than Daramic HD, U.S.
Battery purchased FlexSil separators, comprising over 90% of its separator purchases. (Wallace
Tr. 1961-62; Qureshi Tr. 2064-65.) Trojan only purchased FlexSil separators not Daramic HD,
despite the substantial price differential. (Godber Tr. 270-71). '

Response to Finding No. 124:

U.S. Battery and Trojan were both long standing customers of Mlcroporous s Flex-Sil
product for their respective deep-cycle batteries. These companies are slow to change. U.S.
| Battery representatives testified that since they began using Daramic’s DC product, they had

consistently been increasing their orders and looking to further expand their use of DC’s
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replacement HD. (Wallace, Tr. 1946—1948). U.S. Battery planned additional purchases of the
HD separator in its Group 27 and 31 lines of batteries prior to Polypore’s purchase of
Microporous. (Wallace, Tr. 1948). U.S. Battery also planned to put HD in its US 2000 model
battery which has a one year warranty. (Wallace, Tr. 1978).

125. Complaint Counsel called Mike Gﬂehrist, Microporous’ former CEO, as its witness.

Gilchrist testified that FLEX-SIL® had no real competition for its niche position in the battery -
separator market. (Gilchrist, Tr. 554; RX780).

Response to Finding No, 125;

“Q: There's no other company in the world, to your knowledge, that makes a rubber
product like the Flex-Sil product, right? A. That's correct.” (Gilchrist, Tr. 554). Mr. Gilchrist
testified that there were no other companies that made an Iall rubber battery separator of the Flex-
Sil recipe, net that there were no other companies making a separator product that competed for
the same market sales as Flex-Sil. “Q: And in the replacement market, which I think you
testified was over 85 percent of the total market out there for deep-cycle, in that area, did you see
at the time competition from HD fdr Flex-Sil? A: Yes, we did.” (Gilchrist, Tr. 608). When
asked whether MPLP had ever lost any Flex-Sil business to HD, Mr. Gilchrist affirmed that they
had. (Gilchrist, Tr. 368 -370).

126. The aforementioned facts show that FlexSil is its own releirant product market. FlexS.il is

- a niche product used in deep cycle applications and has very different, and superior, technical
capabilities than polyethylene based separators. :

Response to Finding No. 126:
The aforementloned responses to the aforementioned findings show that MPLP’s Flex—S il

was forced to compete against a game and formidable competitor in Daramic’s HD separator
product for deep-cycle (primarily golf and floor scubber) sales. (See CCRF 117-126).

(iti) CellForce

127. |
} (PX0949
at 005, in camera). - (For illustrative purposes see RX1640). CellForce is manufactured as a

35




traditional polyethylene product, except that the rubber additive (ACE-SIL® dust) is added to the
product formula during the manufacturing process. (Hauswald, Tr. 993-94).

Response to Finding No. 127;

Complaint Counsel has no specific response.

125. (@

——

(PX0949 at 005, in camera).

Response to Finding No. 128:;

The end use applications for which CellForce can be used must include automotive SLL
Prior to the acquisition, MPLP had been developing a novel use for CellForce in conjunction

with JCI using CellForce in car batteries. (PX2300 (Heglie, IHT at 122-123)). || NEEEEIN

B (0921 (McDonald, IH at 66-67, in camera)).

€3] Other

6)) AGM

129.  {

[

(PX0925 at 004, in camera).

Response to Finding No. 129: | A
There is no denying AGM separators are a kind of separator, but to be clear, AGM

separators are not used in flooded lead-acid batteries, and flooded batteries are only substituted
AGM batteries for very limited particular uses where the sealed and leak-proof nature of the
battery technology is mandated, and therefore, do not constrain the prices of those separators that

are used in flooded batteries. (RX00945 (Kahwaty, Expert Report at J117)).

} (PX0925 at 004, in camera). |

} (PX0925 at 004, in camera).

Response to Finding No. 130: :
The assertion in this finding is contradicted by the record evidence. (See CCRF 129).
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} (PX0925 at 005, in cameray)..

Response to Finding No. 131:
Cited material does not support the proposition.

} (PX0925 at 006,

in camera).

Response to Finding No. 132:
Cited material does not support the proposition.

} (PX0925 at 005, in camera). |

} (PX0925 at 004,

in camera).

Response to Finding No 133:

Cited material does not support the proposition. The assertion in this finding is
contradicted by the record evidence. (See CCRF 129).
i) PVC
134. L} (PX0916 at

003, in camera). } (PX0916 at 003, in
camera).

. Response to Finding No 134:

Cited material does not support the proposition. Furthermore, there is no other PVC
separator supplier in the world. Stating Amer-Sil “is one” when it is in fact the only one is
misleading at best.

} (PX0916 at 004, in camera).

EnerSys has purchased PVC separators for use in its industrial batteries. (Axt. Tr., 2101).

Response to Fmdmg No. 135: -

Cited material does not support the proposition. _
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I (7056

(Dauwe, Dep. at 47, in camera, 35)).

_} PX0916 0004,

in camera)

Response to Finding No. 136
Cited material does not support the proposmon

} (PX0916 at 005, in camera).

Response to Finding No. 137:
Cited material does not support the proposition. Furthermore, the lower ER and higher

oxidation resistance are two of several differences between PVC and PE separators. [}
I 915 (Dause, Dep. &
25129, concro .

- (PX0916 (Dauwe, Dep. at 23)).

1n camera

(R } (0916 &t 005, in camera).

Response to Finding No. 138:

Complaint Counsel agrees that PVC separators cannot be sleeved, hqwevér, cited

material does not support the proposition.

}  (PX0916 at 006, in camera; RX1614 at 011). {

} (PX0916 at 024, in camera; Gillespie Tr., 2931-32,

3042, in camera).

_Response to Finding No. 139:
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See response to Finding No. 135. Furthermore, Respondent’s own expert acknowl.edges,
that PVC does not have a constraining effect on the price of PE and rubber based separators in
North America. (RX00945 (Kahwaty, Expert Report at §117)).

(2) - The Manufacturing Process
@ PE Separators (manufactured by Daramic) and PE

Separators with a Rubber Additive (manufactured by
Daramic and Microporous)

140. {

}
(PX0949 at 007, in camera). These basic ingredients are used by all polyethylene battery
separator manufacturers. (Hauswald, Tr. 998).

ReSponse to Finding No. 140:

Complaint Counsel has no specific response.

. 141. The basic polyethylene manufacturing process has three stages: 1) Mixing/Extrusion, 2)
Extraction, and 3) Finishing. (RX1304 at 001-006; Hauswald, Tr. 996-997; RX1641,
demonstrative).  This basic manufacturing process is used not only by Daramic, but by all
polyethylene battery separator manufacturers. (Hauswald, Tr. 998; Gilchrist, Tr. 593). The
technology needed to construct a polyethylene manufacturing line is pubhc knowledge.
(Gilchrist, Tr. 564-66; Gaugl, Tr. 4547; Hauswald, Tr. 998). :

Response to Fihding No. 141:

With regard to the third sentence, the evidence contradicts Respondeﬂt’s assertion that
the techﬁology needed to construct a polyefhylene manufacturing line is public knowlédge. (See
generally CCFOF 1009-1013, 1615-1018, 1022-1029). Mr. Gaugl testified that the
manufacturmg process for makmg PE separators “is not available to everybody.” (Gaugl, Tr.
4547). While Mr. Gaugl claimed there were a lot of people that know the process, he was only
able to identify James Kung, two former Jungfer employees — Dr. Winkler and Mr. Duya - and
“certain people at Daramic as well as at Entek” that he believed could put together and design a

 line. (Gaugl, Tr. 4642). As stated below, each of these entities ability to propagafé the

technology is quite limited.
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(.
I (©0907 (Kung, Dep. at 92, in camera)).

Daramic owns the Jungfer process and considers information regarding its PE
manufacturing processes and know how, including that acquired from Jungfer, to be (::onfi_dentiall
(PX2237 at 002; PX0533 at 003). Daramic has admitted that “Daramic’s confidential
information cannot be readily ascertained or derived from publicly available information.”
(PX2237 at 006). Mbre0ver, “Daramic takés reasonable efforts to maintain the confidentiality
and secrecy of its confidential information including entering into confidential agreements with
its employees @d limifing access to that information.” (PX2237 at007). “Daramic (and
Polypore) have a stated company policy of confidentiality . . . and require its employees to sign
confidentiality and nondisclosure agreements.” (PX0533 at 003). In fact, Daramic sued
Micrdporous for allegedly misappropriating Daramic’s trade secretes relating to Microporous’s
use of the Jungfer process. (PX2237 at 006).

(.
—} (Weerts, Tr. 4498, in camera). {—

—} (Weerts, Tr. 4498-4499, in camerd).

142, During the mixing/extrusion stage, the polyethylene and the silica are linked together and
oil is added to the formula mix. (Hauswald, Tr. 997). Also, during this stage, the separator's
backweb thickness and ribs are created. (Hauswald, Tr. 997; RX1304 at 001). More

~ specifically, { .
J (PX0949 at 007, in camera).:

Response to Finding No. 142:

Complaint Counsel has no specific response.




143.  The second stage, extraction, is needed to add porosity to the separator. This is achieved
by removing excess oil though the use of a solvent. (Hauswald, Tr. 997; RX1304 at 001). In

} (PX0949 at 007, in camera).

Response to Finding No. 143:

Complaint Counsel has no specific response.

144.  Finally, during the final finishing stage, the separator material is processed into cut pieces
or into roll form. (Hauswald, Tr. 997-98; RX1304 at 001; RX1641 film for illustration).

Response to Finding No. 144:

Complaint Counsel has no specific response.

145.
.} (PX0949 at 008, in

camera).

Response to Finding No. 145:

Complaint Counsel has no specific response.

146.
} (PX0949 at 008, in camera).

“Response to Finding No. 146:

Different ingredients, among other things, do make each type of PE separator unique.
However, the finding that the different ingredients are “minor,” is contradicted by the evidence.
For example, Daramic’s CL separator, which is used in UPS and motive power applications, vare
made using _é special patented “clean” oil that reduces fhe presence of black scum. (Whear, Tr. |
4807). Black scum can interfere with the proper maintenance and function of these types of

batteries. (Whear, Tr. 4807; PX0582 at 050; see generaily CCFOF 21-25; 138-146).

} (PX0949 at 007, in camera).

Response to Finding No. 147:
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The finding is contradicted by the fact that in the document it cites for support of its
contention, Respondent’s CID response to the FTC, Respondent states thatv{-
I} (70949 a1 007, in camera). Morcover, the
manufacturing process for the products is nbt the same. (See CCRF 149). In addition,
Complaint Counsel notes that the liquid latex rubber additive is added before the calender rolis.

(Hauswald, Tr. 1013-1014; see also PX0635 at 003-004, in camera).

148. |

}
(Hauswald, Tr, 1012-1023; RX1309, in camera; PX0949 at 007, in camera). (For illustrative
purposes see RX1641).

Response to Finding No. 148:
The finding is contradicted by the fact that in its draft supply agreement with Exide,

Microporous referred to CellForce as its “hybrid rubber and polyethylene product. (PXOO65 at
002; see also PXOO7 8 at 009 (“CellForce <natural rubber, plastic hybrid> primarily used in
motive power (fork trucks) and deep cycle battery applications.”) (Emphasis in the original.)).
Moreover, the manufacturing proéess and the equipment need to produce CellForce are not the
same. (See CCRF' 149). In addition, Complaint Counsel notes th.at the natural rubber additive is
added before the calender rolls. (Hauswald, Tr. 1013-1014; see also PX0635 at 003-004, in__ '

camera).

149, The manufacturing process Daramic uses to produce polyethylene separators is the same
manufacturing process used to produce CellForce and Daramic HD. In the production of
CellForce and Daramic HD, an extra rubber additive is added to the component mix during the
manufacturing process. (Hauswald, Tr. 1013-14). ‘

‘Response to Finding No. 149:

This finding is contradicted by the evidence that the manufacturing process for the
. patented product CellForce requires one to find the right process parameters and settings, which

entails modifying the mixing unit, the controls of the mixing unit, changing the temperature
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profiles on the e#truder and calender, and modifying the extractor. (Gaugl, Tr. 4550.) In
addition, during the process of prdducing CellForce, you evaporate sulfur components, which are
corrosive to the copper in the electﬁcal equipment caﬁsing equipment failures. (Gaugl, Tr.
4589). In fact, the original purchase equipment agreement at Piney Flats required Jungfer to
supply a line for the production .of PE separators, “[b]y changing it over to run CellForce, the
specification for the equipment would have been a little bit different.” (Gaugl, Tr. 4590).
Beqause of the equipment failures at Piney Flats related to producing CellForce on a line
designed for PE, Microporous changed the layout of the production in Austria and modified the

equipment to better accommodate CellForce and to avoid the problems it ran into at Piney Flats.

(Gaugl, Tr. 4590-4591, 4600-4601). Similarly, {{

B (0513 (Whear Dep:at 13, in camerc). {
I | (7053 (Vhea: Dep. at 113-114, i
carmerc).

Bl (Hauswald, Tr. 1013-1014; see also PX0625 at 003-004, in camera).

150. Essentially, Daramic HD and C.f_:llFOI‘CC are both made on a standard PE line, but in
making Daramic HD, latex is added, and in making CellForce, ACE-SIL® dust is added.
(Hauswald, Tr. 1013; Gilchrist, Tr. 312). '

Response to Finding No. 150:

Respondent’s assertion in this finding is contradicted by the record evidehce. (See CCRF
149). |

151.  On any PE line, including PE lines where a rubber additive is used, after the product mix
passes through the extruder, but before the product mix enters the calender roll, the product can
be used in any end-use application. Said another way, the composition of the product is the same
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regardless of end-use :dpplication. (Hauswald, Tr. 1015-16; Gilchrist, Tr. 562; Whear, Tr. 4679;
Weerts, Tr. 4493-94; in camera).

Response to Finding No. 151: _
This finding is nonsensical as written because no product can function propetly as a PE

battery separator for a customer for any end-use application until the extruded formulation goes

through the extraction and finishing processes. (PX0625, in camera; PX0949 at 007, in camera

(.
L .

assuming that Respondent is alleging that the calender roll determines the end-use application,
the evidence contradicts that proposition because the end-use applicatioh is determined by the
+ formulation of the product, by customer testing for the specific end use application, and by the
calendér roll, as well. (Seé generally CCFOF 21-25; 85-91;138-146; 884-885, 888). In other
words, the composition of the product is not thé same regardless of end use application.
Requndent itself concedes that enhancements to its standard PE product_
I (7 <059 a: 003, i
camera). For example, Daramic HP is a high puncture and oxidation resistant formulated

product made for the automotive industry. (Brilmyer, Tr. 1915; PX0949 at 003, in camera).

(I
-.} (PX0913 (Whear, Dep. at 26, in camera)). vDaramic HP réprcsents the majority
of Daramic’s sales of SLI separators. (Whear, Tr. 4805). Daramic Standard was an {-
U
(PX0949 at 003, in camera). Likewise, Daramic V { NN
—} (PX0949 at 003, in camera). Similarly, Daramic’s CL product {-

-}
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(PX0949 at 003, in cameré). Daramic CL is formulated using “broprietary ‘clean’ oil for use in
traction and stationary battery applications.” (PX0582 at 050). Daramic HP-S is a product
.|
—} (PX0949 at 003, in camera).

Moreover, the evidence is clear that the composition apd formulation of products used in
deep-cycle applications differ from the PE used in other applications. (See CCFOF 85-91). In

deep-cycle applications a pure PE separator does not perform adequately. (Qureshi, Tr..2005-

2006; Godber, Tr. 150-151), Daramic HD product {[|
-]
(PX0949 at 004, in camera). Daramic HD “is designed to minimize antimony poisoning in lead-
acid batteries used for heavy-duty and deep cycle applications.” (PX0582 at 046). {-
]
-
—} (PX0949 at 019, in camera). Likewise, CellForce has a '
different formulation than other Daramic PE separators. —
I | (<0945 at 005, in camera). ([

T ——

005, in camera)

152.  Separators are manufactured for different end uses based on the separator s thickness and
rib-pattern. In the manufacturing process, as the product passes through the calender roll it
receives a defined thickness and rib pattern. (Hauswald, Tr. 1016). ‘The spacing between the
top and bottom calender rolls determines the backweb thickness of a battery separator. The

grooves of a calender roll determine the height of the ribs and the overall thickness of a battery

separator. (Hauswald Tr. 1017-1019).

Response to Finding No. 152:
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The evidence contradicts the finding’s proposition that thickness and rib-patterns are the -
only things that distinghish battery separators for different end uses. The end-use application is .A
~ determined by the formulation of the product, by customer testing for the specific end use
applicaﬁon, as well as by the calender roll. (See CCRF 151). In addition, aside from
dimensional differences, there are differences between separators used for different end use
applications. (Leister, Tr. 4023-4024). Thehdifferences between types of PE separators include )
electrical resistance, different puncture resistance, and different oxidation resistance, all of which
are important in determining which separator you use with any particular end use application.
(Leister, Tr. 4023-4024).
153. Importantly, until a polyethylene separator (or a polyethylene separator with a rubber
additive) passes through the manufacturing line's calender roll, all PE separators are identical. It
is the calender roll, by adding a rib pattern to the polyethylene material and creating the

thickness of the material, that differentiates PE separators from one another. (Hauswald, Tr.
1012-19). :

Response to Finding No. 153:

This finding is nonsensical as written. A product is not a PE separator until it is

completely manufactured including passing through the extraction and finishing processes.

(PX0625, in camera; PX0949 at 007, in camera ({—

—})). The evidence contradicts the finding’s proposition that the

calender roll, by adding a rib pattern and creating a thickness, is the only thing that differentiates
PE separators from one another. The end-use application is determined by the formulation of
the product, by customer testing for the specific end use application, as well as by the calender
roll. (See CCRF. 151—152). |

154. By changing the calender roll, the same PE manufacturing line can produce separators for

different end-use applications, such as SLI or industrial. (Hauswald, Tr. 1019-20; Gilchrist, Tr.
558-60; RX1123; RX1124, in camera

Response to Finding No. 154:
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The evidence from Dan Weerts of Entek, Roger Hall, who sits on the Board of BFR, and
various EnerSys executives contradict RFOF 154 and RFOF 155, below, that the same PE

manufacturing line can easily produce different end use applications, such as SLI or industrial.

M. Weert esiied
I ) (+ccrts, . 4934454, i camera). ([N
I | (cccs T 4515, incamera),

|

T} e, Tr.~4515-4516, in camera). |
(I
(PX0672 at 002, in camera; PX0907 (Kung, Dep. at 85-86, in camera)). [ NG
R S
(Hall, Tr. 2849-2850, in camera). ([ R
B (<0907 (Kung, Dep. at 262,_ in camera)). To date, BFR has not {[JJJj
—} (Hall, Tr. 2880, in cameraj. Mr. Hall is not aware of
any insance in which ([
_. } (Hall, Tr. 2880, in camera). {|| G
L e

2218, in camera; see also Gagge, Tr. 2499, in camera). Even if [- had the appropriate

calender roll, it would still be } before {-} could begin ordering




product from them. (Burkert, Tr. 2362, in camera; Gagge, Tr. 2498-2499, in camera). {l-

I ! (Gosce, Tr. 2508-2509, in camera).

155.  As a result, one manufacturing facility can easily switch from producing one separator
product to another. (Hauswald, Tr. 1012-19).

Response to Finding No. 155:
The assertion in this finding is contradicted by the record evidence. (See CCRF 154).

156. A calender roll can be substituted into the manufacturing line in place of another calender
roll in a very short timeframe. (in twenty minutes, Hauswald, Tr. 1019). (For illustrative

urposes see RX1641). Moreover,
} (Weerts, Tr. 4493-4494, in camera). '

Response to Finding No. 156:

The evidence that the time frame for switching a calender roll to go from one PE product

to another is “very short,” with the changeover and re-start being accomplished in2to4 hours, is

contradicted by the evidence. {
—.} (Weérts, Tr. 4516, in camera). Mr. Gaugl stated that

a changeover between CellForce and straight PE, including changihg the calender roll, takes 4 to
6 hours and is done only once every two weeks. (Gaugl, Tr. 4551-4552).
157.

} (Hauswald,

Tr. 1024; Gilchrist, Tr. 559, Weerts, Tr. 4488-4489, in camera; Gaugl, Tr. 4553; RX00146 at
002-003, in camera).

Response to Finding No. 157:

Respondent’s claim regarding the cost of a calender roll is contradicted by its own
witness, Mr. Whear, and its response to the FTC’s CID issued on April 7, 2008. Mr. Whear
testified that it costs $40,000 to $60,000 to procure a calender roll. (Whear, Tr. 4678).

“Respondent’s CID response estimated the cost for a calender roll to be {_}
(PX0949 at 011, in camera; see also PX0578 at 004 “a production tool will cost about $80m.”).
Moreover, with over 100 different calender rolls, Déramic’s sunk investment is significanta.

(Whear, Tr. 4778-4779).
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158. It takes a calender roll vendor anywhere from 2 days to 5 weeks to make and sell a new
calender roll. (Gilchrist, Tr. 569).

Response to Finding No. 158:

Respondent’s claim regarding the lead time for acquiring a'cz;lender roil is contradicted
by its own witf,ness; Mr. Gaugl, who stated that the lead time is significantly longer that the two. '
days to five weeks claimed by Mr. Hauswald. Mr. Gaugl testified that the lead time for calender
rolls was 12 to 14 weeks. (Gaugl, Tr. 4553-4554; see also RFOF 1066).

159.  Moreover, all of the equipment necessary for the construction of a polyethylene line -
including extruders, extractors, ovens, dryers, and calender stacks - can be purchased "off-the-
shelf” from various third-party vendors. (Hauswald, Tr. 1025-29; RX1300; RX1219; RX1220;
" RX1221; RX1222; RX1223; RX1224; RX1046, in camera; RX1030; RX1031; RX1040, in
camera). For example; all of the equipment necessary for the polyethylene lines in the Feistritz,
Austria facility was procured from third-party vendors. Hauswald, Tr. 1102-04; RX1046, in
camera).

} (Weerts, Tr. 4498-99, in camera)

Resgohse to Finding No. 159;

Respondent’s claim in the first sentence of this finding that the equipment can be
purchased “off-the-shelf” is contradicted by evidence. In its answers to Complaint Counsel’s

interrogatorieé, Respondent provided contradictory evidence with regard to extraction

equipment: {
I : (<0949 : 040, i

camera). Moreover, “long-lead-time items,” which include some special-order items, cannot be
purchased “off-the_:—shelf.” (Gaugl, Tr. 4544). Mr. Gaugl, Respondent’s witness wﬁo was
responsible for setting up the Feistritz facility, testified that the long-lead items included the
calender, the diétillation unit and the dryers. (Gaugl, Tr. 4544). He also testified that the
distillation unit; fhe condensation unit, the carbon beds and the extractor, were “special-order
equipment which you cannot buy right off the shelf.” (Gaugl, Tr. 4544-4545). Moreover, the

equipment is far from off-the-shelf. As Mr. Hall stated on behalf of BFR: (||| | ) @ 0

I} (:c1, Tr. 27602770, in
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canera). |
R
(Gaugl, Tr. 4612; PX0905 (Gaugl, Dep. at 77, in camera)). The machine suppliers draw up

blueprints for the equipment based on the specifications Microporous provided. (Gaugl, Tr.

so11-4612). (N
I (73052 (cnsen,Dep. at 24-25, i

camera)).

(i) Rubber Separators

} (PX0949 at 008, ir camera; RX1310 at 001; Hauswald, Tr.
999-1006). (For illustrative purposes see RX1641). :

Response to Finding No. 160:

Complaint Counsel has no specific response.

161.  Flex-Sil battery separators are produced from a blend of natural rubber, precipitated
silica, and water. After mixing these ingredients, the material is extruded in sheet form to a
calender stack that forms a customer specific rib design. The rib design is created as the product
passes through the calender roll. The calendered sheet is then cured or cross linked by
irradiation from an electron beam accelerator system. The sheet is then dried to remove most of
the water introduced during the initial mixing process. This water removal forms the basis for the
porous structure required for the battery separator to function properly in a battery. (Hauswald,
Tr. 1006-1012; RX1311 at 001; PX0949 at 008, in camera)(For illustrative purposes see
RX1641). :

Response to Finding No. 161:
Complaint Counsel has no specific response.

162.  Flex-Sil battery separators are produced using the same ingredients and through the same
manufacturing process as ACE-SIL® battery separators, with the exception that sulfur is not
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used in the process, but instead an electron beam is used to cross-link the Flex-Sﬂ product
(Hauswald, Tr. 1006, 1008-09).

Response to Finding No. 162:

Complaint Counsel has no specific response.

(iii)  Phenolic Resin Separators (manufactured by Daramic)

009, in camera)

Response to Finding No. 163:
The first sentence of this finding is contradicted by the evidence that Darak is produced at

its Norderstedt, Germany plant, not at its Selestat, France plant. (PX0949 at 004, in camera;

PX0195 at 005). Complaint counsel has no specific response to the rest of this finding.

(iv)  Polyvinyl Chloride Separators (manufactured by Daramic)

} (PX0949 at 010, in camera).

Response to Finding No. 164:

Complaint Counsel has no specific response.

(h)  The Production Lines

} (PX0950 at 038, in camera).

Response to Finding No. 165:;
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Complaint Counsel has no specific response.

166.

} (PX0950 at 039, in camera; Gaugl, Tr.

4545)

Response to Finding No. 166:

Respondent’s finding is ambiguous with regard to the cost and the time it takes for

delivery and installation of the mixing equipment for the “Thailand production line,” because
Daramic’s Thailand facility has multiple production lines of varying sizes. (Hauswald, Tr. 875,
. incamera). Respondent does not identify which production line it is referring to in the second
part of this finding, nor does it state whether the production line being referred to is one that was

acquired through the acquisition or one that it constructed new.

(Y  (-:5vcld, Tx. 71, in camer),
(Y | (., T
oL, (R
B v, i 872.673, i comer. (N
I 54, Tr 75, in caner),

(PX0950 at 039, in camera; Hauswald, Tr. 961-962; Gaugl, Tr. 4566).
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Response to Findixig No. 167: .

Respondent’s finding is ambiguous with regard to the cost and the time it takes for
delivery and installation of the extruder for the ‘Thailand production line,” because Da_ramiq’s
Thailand facility has multiple productic;n lines of varying sizes. (Hauswald, Tr. 875, in camera).
Respondent does not identify wh.ich productipn line it is referring to in the second part of this
finding, nor does it state whether the production line being referred to is one that was acquired

through the acquisition or one that it constructed new. .

(Y  (F:5v1d, T §71,in camer),
[ ——

I G510, Te. 872-873, incamers. (N
I (vl T 875, i camers).

} _(PX0950 at 039, in camera).

Response to Finding No. 168:

Respondent’s finding is ambiguous with regard to the cost and the time it takes for
delivery and installation of the calender stack for the “Thailand production line,” because
Daramic’s Thailand facility has multiple production lines of varying sizes: (Hauswald, Tr. 875,
in camera). Respondent does not identify which production line it is referring to in the sécon(i
part of this finding, nor does it state whether the product'ion' line being referred to is one that was

acquired through the acquisition or one that it constructed new.

53




(N | (-zuvaid, T $71, in camera).
(N | (., T

I 10,7287, n . (S
Y v, 75, n ).

(PX0950 at 040, in

camera, Gaugl, Tr. 4545).

Response to Finding Nd. 169:

Respondent’s finding is ambiguous with regard to the cost and the time it takes fof
delivery and installation of the extraction equipment for the “Thailand production line,” because
Daramic’s Thailand facility has multiple produétion lines of varying sizes. (Hauswald, Tr. 875,
in camera). Respondenf dbes not identify which production line it is referring to in the second
part of this ﬁnding; nor does it state whether the production line being referred to is one that was

acquired through the acquisition or one that it constructed new.

(I
Y (2, T
871, in camers). (N
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B} (:icusvald, . 872873, in camera). I

I | (15 wald, Tr. 875, in camera).

With_ regard to the last sentence of this finding, other than Respondent’s bare assertion
provided in its response to Complaint Counsel’s interfogatoriés, there is no evidence to Support
the proposition that one could acquire extraction equipment for less than one-tenth the cost that

Daramic paid for an extractor at its Thailand facility.

} (PX0950 at 040, in camera).

Resgonse to Finding No. 170:

Respondent’s finding is ambiguous with regard to the cost and the time it takes for
delivery and installation of the oven and web vapor tunnel for the “Thailand production line,”
because Daramic’s Thailand facility has multiple production lines of varying sizes. (Hauswald,
Tr. 875, in camera). Respondent does not identify which production line it is referring to in the -
second part of this finding, nor does it state whether the production line being referred to is one
that was acquired through the acquisition or one that it constructed new.

} (Hauswald, Tr.
871, in camera). { :

} (Hauswald, Tr. 872-873, in camera). {

} (Hauswald, Tr. 875, in camera).

} (PX0950 at 040, in’

camera).

Response to Finding No. 171
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Respondent’s finding is ambiguous with regard to the cost and the time it takes for
'deliverly and installation of the winder rolls for the “Thailand production line,” beéause
Darafni.c’s Thailand facility has multiple production lines of varying sizes. (Hauswald, Tr. 875,
in camera). Respondent does not identify which production line it is referring to in the second
part of this finding, nor does if state whether the production line being referred to is one that was

acquired through the acquisition or one that it constructed new.

Y (i, Tr. 871, i camer).
(Y 1, T
671, incamers. (R
) 10, T 672-573, i comirs). (N

I (541 T 75, in camera.

} (PX0950 at 041, in camera).

Response to Finding No. 172:
Respondent’s finding is ambiguous with regard to the cost and the time it takes for

delivery and installation of the Slitter Rewind line for the “Thailand production line,” because
Daramic’s Thailand facility has multiple produétion lines of varying sizes. (Hauswald, Tr. 875,

in camera). Respondent does not identify which production line it is referring to in the second
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part‘ of this findiﬁg, nor does it state whether the production line being referred to is one that was

acquired through the acquisition or one that it constructed new.

(N (c:vvald, Tr. 871, in camera).
(T —
71, incamers. (N
B} (s, T 872873, in camers. (A
I (-5, . 875, in camera),

} (PX0950 at 041, in camera).

Response to Finding No. "173:

Respondent’s finding is ambiguous with regard to the cost and the time it takes for _
delivery and installation of the evaporator. While Respondent states how long such equipment
“generally” takes to be delivered or what it “typically” costs, Respondent does not state for what

size production line it is referring.

} (PX0950 at 041, in camera).

Response to Finding No. 174:

Respondent’s finding is ambiguous with regard to the cost and the time it takes for
delivery and installation of the defect detector and sheet conveyor. While Respondent states how
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long such equipment “generally” takes to be delivered or what it “typically” costs, Respondent

does not state for what size production line it is referring.

} (PX0950 at 041-042, in camera).

Response to Finding No. 175:
Respondent’s finding is ambiguous with regard to the cost and the time it takes for

delivery and installation of the testing equipment. While Respondent states how long such
equipment “generally” takes to be delivered or what it “typically” costs, Respondent does not

state for what size production line it is referring.

176.
} (PX0950 at 038-039, in camera; RX1026, in camera).

Response to Finding No. 176:

Respondent’s claim in this finding that the equipment_ is readily available is contradicted
by the evidence. The equipment for a PE line is not readﬂy available and several pieces of the
long-lead-time equipment must be special ordered. (See CCRF 159). The process for
manufacturing PE separators is “a complicated yet continuous process.” (PXO611 at 003). The
process requires 15 to 18 different pieces of equipment. (Ge.ugl, Tr. 4610). One cannot call a
machine vsupplier and order a complete PE battery separator line. (Gaugl, Tr. 4610-461 1).

177. There are no patents, intellectual propeny, or other technological barriers to installing this

equipment and building a PE battery separator production line. (PX0950 at 42, in camera; Toth,
Tr. 1626, Gaugl, Tr. 4547).

Response to Finding No. 177:

The evidence contradicts Respondent’s assertion that there are no patents, intellectual
property, or other technological barriers to building a PE battery separator production line. The

know-how is not public knowledge. (See CCRF 141). The technology for building a line was
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considered by ([
—} (PX2236 at 031, in camera; see generally CCFOF 1023-1029). Moreover,
Daramic owns 18 active patents, which is more than any other battery separator manufacturer.
(PX2074).

178.  The same production lines can be used to manufacture different types of polyethylene

separators, including those with or without a rubber additive. (Hauswald, Tr. 1012-13; Gaugl,
Tr. 4551; PX0949 at 011, in camera).

Response to Finding No. 178:

This finding is contradicted by the evidence that the eqﬁipmcnt, which was originally
designed to run PE, suffered electrical failures when it attempted to run the patented product
CellForce, a PE separator with a rubber component. {Gaugl, Tr. 4589-4590). Moreover, in
oi'der to run CellForce on lines originally designed for PE, the former Microporous had to find
the right process parameters #nd settings, which entails modifying the mixing unit, the controls
of the mixing unit, changing the temperature profiles on the extruder and calender, and
modifying the extractor. (Gaugl, Tr. 4550). The desigﬁer of Microporous’s PE line, Mr. Gaugl,
admitted that he would have changed the specification of the equipment if he héd known upfront
about the factors that led to the machine failures. (Gaugl, Tr. 4590). |
179.  The same production line can manufacture polyethylene-based separators'for autométlve

and industrial apphcatlons (Hauswald, Tr. 1019-20; Gilchrist, Tr. 558-60; Gaugl, Tr. 4552-53;
PX0949-011, in camera).

Response to Finding No. 179:

Complaint Counsel has no specific response.

} (Weerts, Tr. 4493-4494; Hauswald, Tr. 1019; Gaugl, Tr.

4551; PX0949 at 011, in camera).
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Response to Finding No. 180;

The contention that PE production lines can be switched to manufacture a different
product in a relative short period of time is contradicted by the evidence. To meet customer
product specifications, the employees on the lines must know how to set the proper conditions of

pressure, temperature and speed on the equipment. (Gilchrist, Tr. 394-395). {_

N (o, T+
4516, in camera). M. Weerss tesifiod
Y (V. . 44534494, i camerc). (]
I (<, Tr. 4515, i
camera). .

D ) (1. T 2549-2850,in camerc). ([
I} (- <, Tr. 2218, in

camera; see also Gagge, Tr. 2499, in camera). Even if {-} had the appropriate calender roll,

it would still be _} before _} could begin ordering product from

them. (Burkert, Tr. 2362, in camera; Gagge, Tr. 2498-2499, in camera). ['_

I G::oc. Tr. 2508-2509, in camera).

} (PX0949 at 012, in camera; Hauswald, Tr. 993-94, 1000, 1006, 1008, 1012,

1020-21).

Response to .Finding No. 181:
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The bare assertion in the last sentence that {—
IR

supported by the citations provided.

182, {

} (PX0949

at 012, in camera).

Response to Finding No. 182:

Complaint Counsel has no specific response.

.} (PX0949 at 012, in camera).

Response to Finding No. 183:

Complaint Counsel has no specific response.

.} (PX0949 at 012, in camera).

Response to Finding No. 184:

Complaint Counsel has no specific response.

} (PX0949 at 012, in camera).

Response to Finding No. 185:

Complaint Counsel has no specific response.

C. The Relevant Geographic Market of the Industry
a. Battery _Separator Manufacturers Operate _in _a Global Market
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.} (Hauswald, Tr. 858-39, in camera; PX0522 at 11-18, in
camera; RX01073, in camera, RX01409, in camera; RX620, in camera; RX1001, in camera;
RX1002; RX1004, in camera; RX1074, in camera; RX1075, in camera; RX1084, in camera;
RX1085, in camera; RX1086, in camera; RX1087; RX1088; RX1179, in camera; RX1409, in
camera).

- Response to Finding No. 186: .
This proposed finding is contradicted by the weight of the evidence concerning the North

American market for each of the relevant products, which is where consumers could practicably
turn for alternative sources of these PE separator products, and where Daramic faced competition
prior to acquiring MPLP, (See generally CCFOF 161-257). North America is thé area in which
the most dlrect and immediate effect of the acqu1s1t10n has been felt. (See, e.g., CCFOF 420-
424, 468, 471, 501-503, 547, 699) The self-serving testimony of Daramic’s employces
concerning “a global PE separator market” is contradicted by testimony of numerous customers
(CCFOF 166;167, 170-171, 182-187, 190-198, 200-201, 204, 255, 257); Daramic’s only
remaining competitof in the North American SLI separator market (CCFOF 251-252);
Dr. Simpson (CCFOF 161-163); and — in several cases — the Daramic employees’ own testimony
and business documents (CCFOF 164—165, 168-169, 174-181);
187. {

} (RX00677, in camera, RX01084, in

camera). Daramic has sales teams and technical service teams located all over the world.
(Seibert, Tr. 4143-44).

" Response to Finding No. 187;

Complaint Counsel has no specific response.

188.
(RX0119, in camera; RX01407, in camera). {
(RX1076, in camera, RX1077, in camera) A
.} (Thuet, Tr. at
4351, in camera; RX1076, in camera; RX1077, in camera; RX1080 at 40, 43, 46, in camera);
RX1178, in camera, RX1179, in camera; RX1180, in camera. {
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} (Thuet,

Tr. at 4351, in camera).

Response to Finding No. 188: :
Complaint Counsel has no specific response to the first two sentences of this proposed

finding. The third sentence is contradicted by the fact that Daramic has not shipped any of the

. Irelevant products from Asia to North America, even during the recent strike at its Owensboro,
Kentucky plant. (Roe, Tr. 1233-1234). Further, Daramic has produced no evidence to show that
Asian PE producers are seliing any of the relev‘ant products to any North American customers.

- (Roe, Tr. 1234-1237; Seibelt;Tr. 4266-4267, in camera (no record of any Asian sales in North

America)).

189. {
} (Seibert, Tr. 4152-53, in camera; RX01073, in
camera, RX01409, in camera; RX1074; RX1085, in camera; RX1086, in camera; RX1087, in
" camera). |
(Seibert, Tr. 4152-54, in camera). |

} (Seibert, Tr. 4153, in camera).

Response to Finding No. 189:

This proposed finding is contradicted by the fact that {—‘
—} (See CCFOF 256). Moreover, Daramic stresses the

benefits of local supply when selling and marketing to customers. (PX0582 at 018, 020-021).

- (See also CCFOF 180-181). Finally, Daramic charges its customers different prices in different

geographic regions. (See CCFOF 164-169).

190. {

}. (Seibert, Tr. 4175-76, in camera, RX1065 at 7; RX1069; RX1070, in
camera; RX1071; RX1022, in camera; RX1339 at 7; RX1349, in camera). In fact, the

competition from Asian manufacturers is increasing all over the world, not solely in Asia.
(Thuet, Tr. 4339).

Response to Finding No. 190:
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- This proposed finding does not specifically address any of the relevant product markets.
Moreover, it is contradicted by testimony from Daramic’s witnesses, Entek, and the former
MPLP (See CCFOF 248-252).

191.  Prior to the acquisition, Microporous considered its CellForce separator to be a "world
leader product.” (Gilchrist, Tr. 339). Additionally, Microporous sold and shipped separators
from its facility in Piney Flats, Tennessee to customers around the world, including locations in
the U.S., Mexico, South America, Europe, Asia and Africa. (McDonald, Tr. 3790-91; Gilchrist,
Tr. 540-41).

Response to Finding No. 191:

Complaint Counsel has no specific response.
192.  Before being acquired, Microporous exported a large portion of its separators from North

America. (McDonald, Tr. 3790-91). In fact, prior to the acquisition, Microporous exported 60%
to 70% of its CeliForce product. (Gaugl, Tr. 4555)

} (Thuet, Tr. at 4352, in camera) {
} (Thuet Tr. at 4353, in camera).

} (Hall, Tr. 2846-47, 2880, in camera).
(Hall, Tr. 2894, in camera).

.} Thuet, Tr. 4434; RX00677, in camera).

Response to Finding No. 192:

~ This proposed finding is contradicted by evidence of numerous additional cost factors
and logistical issues involved in exporting and shipping the relevant products over substantial

distances. (See CCFOF 199-206; see also CCFOF 172, 177, 179, 188-189).

} (Weerts, Tr. 4467-68, in camera).

Response to Finding No. 193; ’
The proposed finding is not supported by the testimony of Mr. Weerts. He testified that

L ./
(Weerts, Tr. 4500, in camera). Mr. Weerts also stated that {—'
|

64




(Weerts, Tr. 4501, in camera). As for ([

I (Vcerts, Tr. 4512, in camera; see also CCFOF 251-252).

(Weerts, Tr. 4465-67, in camera; RX01530 at 003, in camera, RX1512). |

(Weerts, Tr. 4465-67, in camera). |

} (Weerts, Tr. 4465-66, in camera; RX00117, in camera). {

} (Weerts, Tr. 4466-
67, in camera; RX00119, in camera; RX00120, in camera; RX00121, in camera; RX00122, in
camera). | }
(RX259, in camera; RX260, in camera).

Response to Finding No. 194; ‘ , 4
This proposed finding is contradicted by the specific testimony of Mr. Weerts concerning

(| (5:: CCR 193

~195. In 2008, { } its North American
facility. (PX1833 in camera). In 2007, {
.} (PX1833, in camera).

“ Response to Finding No. 195:
Respondent’s general citation to an entire 86-page exhibit does not allow for a specific

response.

- 196.

} (Weerts, Tr. 4464-65, in camera). {

} (Weerts, Tr.

4464-65, in camera).

Resp_onse to Finding No, 196:

The proposed finding is vague. More specifically, {—
¥

(Weerts, Tr. 4502, in camera; see also CCRF 193-194).

197.

} (Weerts, Tr. 4469, in camera).
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Response to Finding Ne. 197:
This proposed fmdmg 18 contradlcted by the weight of the evidence. (See CCRF 193-

194, 196; see also CCFOF 25 1—252).

(Weerts, Tr. 4469, in camera). {

} (Weerts, Tr. 4474-75, in camera).

Response to Finding' No. 198:
Respondent’s assertions in this finding are contradicted by the record evidence. {-

) (RX00114 at 024-077, in camera; see also CCRF 933).

—} (Weerts, Tr. 4483, in camera; RX00132, in camera).

199.  Due to the excess capacity, Asian separator manufacturers are exporting products to other
parts -of the world. (Thuet, Tr. 4339-40). For example, Daramic is exporting separators to
Europe, the Middle East and South America. (Thuet, Tr. 4339). NSG, Anpei and Epoch are also

exporting to Europe and South America. (Thuet, Tr. 4339-40; RX50, in camera). {|jjj
I (S bt Tr 4105,

camera).

Response to Finding No. 199;

Respondent’s assertions in this finding are contradicted by the rccord evidence. (See
CCRF 1002, 1009-1010, 1013-1014, 1020-1021, 1023, 1025-1031, 1035, 1048-1051, 1053-
1057. This finding is contradicted by Mr. Kung who testified that excluding Daramic, Asia is a V

net p'urchaser of separators. (PX0907 (Kung, Dep. at 146-47, in camera)). {—

, _} (See CCRF 1357). If they were, they would have

expanded capacity and exported separators to North America, Dr. Simpson testified that the

excess capacity is a result of the current recession. When the recession ends, demand will




increase and that excess capacity will décrease. Thus, battery separator manufacturers must act
accordingly. (Simpson, Tr. 3195, in camera).

Even if Asian comﬁetitors were selling separators outside of Asia as alleged by -
Respondent’s, they are certainly not selling separators in Complaint Counsel’s North American
geographic market. Daramic competes with various companies for sales of separators in-Asia
and otiler parts of the world, but to the extent that Respondent alleges that Daramic competes in
North America with any company other than Entek for sales of PE SLI separators, or has any
competitioﬁ whatsoever in North America for sales of deep-cycle, motive and/or UPS separators,
" testimony at trial from Daramic, _} all
contradict this finding.

Mr. Roe testified that he is not aware of any instance prior to Daramic’s acquisition of
MPLP whgre Asjan manufacturers of PE separators suppliéd North American battery
manufacturérs with PE separators for use in any type of flooded lead acid batteries. (Roe, Tr.
1236).
—} (Roe, Tr. 1236-1237, 1807, 1812-1813;

Thuet, Tr. 4379-4380; Seibert, Tr. 4165, in camera; PX0902 (Keith, Dep. at 81, 127-128, in
camera); PX0907 (Kung, Dep. at 136-187, in camera). Dr. Kaﬁwaty admitted being aware of no
Asian suppliers selling in North America. (Kahwaty, Tr. 5343, in camera). Nor has Daramic
everiowercd prices on separators sold to customers in North America due competition from any
of the Asian battery separator manufacturers. (Roe, Tr. 1812-1813).

Notwithstanding post-acquisiﬁon price increases, Daramic has not lost any North
American motive power or deep cycle business to any competitor since the acquisition of

Microporous, nor has it had to adjust prices in North America on such separators due to
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competition from any other supplier since the acquisition of Microporous. (Roe, Tr. 1217-121 8,

1236—1237,. 1279, 1812-1813).
|

I S-c cccraiiy, ccroF 207-246). ([N

) e, . 45004503, in camers. (N

B (Vecrts, Tr. 4501, 4512, in camera).

Moreover, the assertion in the second sentence is contradicted by the fact that Daramic is
not an Asian separator manufacturer. (HausWald, Tr. 711-713).
I} °<0907 (Kung, Dep. at 186-187, in camera)). ([N

I (F3c1l, T 2735, 2745-2747, in camera).

|

(Hall, Tr. 2746, in camera).
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Additionally, this proposition is contradicted by the fact thaf NSG refused to quote on

Exide’s RFP due of NSG’s new relationship with Daramic, despite previous assurances that it
wanted to bid on Exide’s PE bus_in'éss. »(Gillespie, Tr. 2963-2964; PX1079 at 001-003). In July
2007, NSG informed Exide that it had sold the majority interest of its Tianjin, China facility to

. Daramic, and suggested that Exide contact Daramic for a quote on supply from Tianjin because
according to NSG, “Daramic has the management authority to decide product mix and customer
pricing.” (PX1079 at 003). NSG also informed Exide that it did not have the capacity fo service
new PE separator customers from its manufacturing facility in Japan. (PX1079 at 003; see also
CCFOF 937).

200. Asian separator companies have grown substantially in the past years and are competitive
with Daramic. (Seibert, Tr. at 4149; Thuet, Tr. at 4330; RX00032, in camera).

(Hauswald, Tr. 862-63, in camera, 866-867,
in camera, Hauswald, Tr. 1030, 1034, 1036-37, 1107-11; Seibert, Tr. 4159-66, 4176-77, in
-camera; Thuet, Tr. 4331-4333, 4335-36, 4339-40; RX1342; PX184; RX551 at 3-4, in camera;
RX1447, in camera; RX1448, in camera; RX1064; RX1067; RX1125; RX1447, in camera;
RX1558, in camera; RX1085, in camera, RX1409, in camera; RX586, in camera;, RX1600, in
camera; RX587-04, in- camera; RXSSS, in camera; RX553, in camera; RX550, in camera).
Daramic considered the quality of Anpei, BFR: and Baotou's product sufficient that it made an
offer to purchase each of those companies. (Hauswald, Tr. 1109).

Response to Finding No. 200;

Daramic does not compete with any Asian battery separator producer in North America.
(Seibert, Tr. 4165, 4266-4267, in camera, Thuet, Tr. 4381-4382). Nor has Daramic ever seen
any instances of Asian PE battery separator manufacturers selling PE separators for ﬂoodéd lead
acid batteries to customers in North America. (Thuet, Tr. 4379-4380). —
-
- (RX01084, in camera; RX0185, in camera). According to Polypore’s CEO, the Asian
separator manufactufers are not selling separators in North America. (Toth, Tr. 1404). Mr. Roe
testified that he is not aware of any instance prior to Daramic’s acquisition of MPLP where -

Asian manufacturers of PE separators supplied North American battery manufacturers with PE
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~ separators for use in any type of flooded lead acid batteries. (Roe, Tr 1236). Mr. Roe further
testified that he does not know of any instances where an Asian PE separator manufacturer had
- supplied North American battery manufacturers with separators for any type of flooded
applications §ihce the acquisition of MPLP; (Roe, Tr. 1236-1237). Dr. Kahwaty confirmed that
pre-acquisition, no Asian battery separator producer has éold flooded Iead-écid separators in
North America. (Kahwaty, Tr. 5343, in camera). {[ [ N
-}
(Weerts, Tr. 4500-4502, in camera). |
Microporous did not consider the regional Asian suppliers as poteﬁtial competitors for its

separator business in North America. (Gilchrist, Tr. 308). Mr. Gilchrist explained, aside from

Daramic and Entek, there were no other corhpetitors thal{—
I st Daramic and Entek. (Gilchrist, Tr. 423-434).
. 1n camera

Daramic has never had to make price concessions to customers in North America due to

competition from any Asian battery separator manufacturer. (Roe, Tr. 1813). {-

I (i, Tr. 4500-4505, incamera). |
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(Weerts, Tr. 4501, 4512, in camera).
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Asian firms do not compare favorably to the former Microporous. _

L
I (- T 2221,
in camera). Because [—} are located in {-'} téchnical visits are more
difficult and time consuming, as well as additional transportation costs and times, duties, and
extra inventory. (Axt, Tr. 2223, in camera). {—
I (/. Tr. 2223, i carsee

generally, CCFOF 971-982).

Addiionally, the _ from

manufacturing opeljatlons perspective. It has been Mr. Gillespie’ s expenence that the {-

A } 211 US separator manufacturers.

(Gillespie, Tr. 3031-3032, in camera). According to Mr. Gillespie, the majority of separators

manufactured in Asia are manufactured for the Chinese market, {_
B (Gilespic, T 3032, in camerc). [
— Burkert, Tr. 2366-67, in camera). '

Respondent’s assertion that Daramic made an offer to BFR, Anpei and Baotou because
they all manufactured comparable separators is contradicted by the trial evidence. First,
Baotou’s, Anpei’s, and BFR’s separators are not of a comparable quality. (CCRF 1002, 1008-

1009, 1011, 1020, 1022-1025, 1028, 1030, 1033, 1040—1041, 1044-1045, 1049, 1051, 1053).
Daramic’s Strategy Audit listed } as “Worst in Industry” for {_
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I v as it considered itseif “Best in Indﬁs‘try”- in those
categories. (PX0265 at 16, in camera). {—} wefe also
included as the “Worst In Industry” in Daramic’s Stfategy Audit in the same gategories as - -
{I} in addition to these two categories — ([ | | | NGN GEEEEEEE: ¢ x0265
at 16, in camera). Moreover, according to Mr, Hauswald, Baotou could 6nly produce separators
with a backweb thickness of 250. And these separators were not of equal quality of Daramic’s
because Baotou’s factéry had “sand wind entering every where in the plant, and creating
stoppage and pinholes.” (PX0697). Dr. Kung tried to fix [JJiine on three different
occasions. (PX0907 (Kung, Dep. 119, in camera). Dr. Kung said [JJjjjjfiine were old and

- dirty. (PX0907 (Kung, Dep. 109-110, in camera). Daramic’s Vice-President of Technology,
Kevin Whear, stated that when Daramic tested -eparators, they produced the “worst
black scum I ever remember seeing.” (PX0913 (Whear, Dep. 117, in camera)). As if Mr.

Whear’s comment left any doubt, he also stated Baotou’s separators “were really bad.” (PX0913

(Whear, Dep. 117, in camera)). Lastly, ([
I (:iail, Tr. 2771-2773, in camera; sce also CCFOF 983-
986). |

201.  Asian separator manufacturers have also sought to sell PE separators to customers located
in North America. '

a. East Penn obtained a quote for the sale of PE sepafators from
Anpei. (Leister, Tr. 3992). East Penn also obtained PE samples from Anpei.
(Leister, Tr. 3992; RX79).

Response to Finding No. 201 a.:
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East Penn is not currently seeking to obtain PE separators supplies from any Asian PE
separator manufacturers, nor does East Penn even know if Anpei has the available capacity to
supply Eést Penn Qvith separators. (Leister, Tr. 4035-4036). East Penn believes that obtaining
PE separator suppler from Anpei in Asia would be a logistical challenge that would pose an even
greater challenge to East Penn than does its current supply situation with Entek. (Leister, Tr.
4035). Given that East Penn is currently dissatisfied with obtaining supply from Entek’s West
Coast manufacturing facility due to long lead times and added freight charges, turning to Anpei -
for supply would pose even greater problems for East Penn. (Leister, Tr. 4008-4009, 4035).
Moreover, to the extent that Respondent asserts that East Penn has tested PE SLI, motive,

- stationary or deep-cycle separators frém Anpei, such assertion is contradicted by testimony at
trial ﬂ}at the only Anpei separators that East Penn has ever tested were separators for lawn

mower batteries. (Leister, Tr. 4032).

} (Hall, Tr. 2862, in camera; RX00037-03). {(
), in

camera;, RX00043-03,05, in camera; RX00048-02

)}, in camera; RX00066-07, in camera,

RX00074-06, irn camera.)

Response to Finding No. 201 b.: : L
{b

I 1. . 2746, incanero). (I

B (1, Tr. 2878, in camera; PX1509 at 9, in camera).
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} (Burkert, Tr. at 2360-61, in camera; RX00023; RX193; RX198;
RX199, in camera; RX203, in camera, RX204; RX225; RX237; RX239, in
camera).

Response to Finding No. 201 c.:

(e
-
I | (s ccoraly CCFOF 947-950, 966-967,
969, 972974, 983-9%6). (N
—} (Hall, Tr. 2881, in camera). {( G
_} (Axt, Tr. 2218, in camera; see
also Gagge, Tr. 2499, in camera) {__
I (-, T 2851, in
camerc). (N
|
| (PX0907 (Kung, Dep. at 262), in camera; Burkert, Tr. 2362, in camera; G:igge,'Tl;. 2498-2499,
in camera). |

This timeline is also true of _} (Gagge,
Tr. 2499-2500, in camera). _

]
—.} (Hall, Tr. 2881-2882, in camera; PX0907
(Kung, Dep. at 291, in camera)). —
— (Axt, Tr. 2217-19). Mr. Hall has communicated

o
|
I ) (1iil, Tr. 2881-2882, in camera).
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.|
_} (PX1248 at 001, in camera).

} (Burkert, Tr. at 2450, in camera; RX00223).
Response to Finding No. 201 d.: ' '
Mr. Axt testified that { '

I (A~ T:. 2305, in camera; Burkert, Tr. 2450-51, in camera).
Atter working with (N
B 5ucihcr, T 2359, in camera).

-} (Axt, Tr. 2306, in camera).

.} (RX303, in camera, RX304;

o

RX305; RX306; RX307).

Response to Finding No. 201 e.:

B ) (Gillspie, T 3025-3026, in camers. (N

. (Gillespie, Tr. 3029-3031, in camera). {|JJ}

|
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I  (Gilcsic. T 3025, in camer),
{ . A

—.} (See e.g., Gillespie, Tr. 3024, 3041, in camera {_
I Gitspie, Tr. 30243025, in camera (
I  Gicic, T 3024-3025,incanera (D

I | (G:ilcpsic, Tr. 3024-3025, in camera).
B} (Gilespi, Tr. 3028-3030, in carer. ([
I Gillespic, Tr. 3028-3036, in camera).

.|
-} (Gillespie, Tr. 3041, in camera). A

. 0.

camera).

Resgonse to Fmdmg No. 202:

This finding is not supported by the document it cites. {—
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—} (RX00095 at 007, 017, in camera). Furthermore, the finding is
conteadicted by (N
N 0011, i canera (I
B s «is0 PX0917 (Cullen, Dep. at 149-150, 154-160, in camera)).

b. Battery Manufacturers Also Conduct Their Business in a Global Market

203. . JCI is the largest manufacturer of automotive batteries in the world, and it procures
separators on a global basis. (Hall, Tr. 2662-64). Rodger Hall of JCI is the Global Vice
President for Procurement. (Hall, Tr. 2662). In that position, he is responsible for global
procurement of all materials purchased by JCI, including PE separators. (Hall, Tr. 2663-64). In
addition, Mr. Hall is in charge of JCI's "global separator strategies.” (Hall, Tr. 2664).

Response to Finding No. 203:
{h

T
(PX1522 at 004, in camere). (N

- (See PX1519 at 009, in camera). JClis a company with plants around the globe that
compete and purchases in regional markets. |

Mr. Hall is also a director on BFR’s board of directors. (Hall, Tr. 2716).
204. JCI has numerous plants located throughout the world, including the U.S., Mexico,

Brazil, Europe and Asia. (Hall, Tr. 2794-95). {
} (Hall, Tr. 2865, in camera;, PX1505, in camera) {

} (RX36, in camera; RX39, in
camera, RX7S5, in camera; RX635, in camera;, RX57, in camera, RX00070-03, in camera).

Response to Finding No. 204:
{h

- j
(PX1522 at 004, in camera). {

B (Sce PX1519 at 009, in camera).
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JCI understood the value of local supply very well. {—

. I | (°<0652: PX0924
(Jensen, Dep. at 94-95, in camera)). —
T (P0652 at 001; PX0924 (Jensen, Dep. at 99, in

camera)). This deep discount came from Entetec’s strong interest in enticing Daramic to build a
production line close to its facility. (PX0652 at 001 (“Enertec is not selling us land for the
money; they are looking for a Brazil supplier.”). [ RN
(PX0653 at 001; PX0924 (Jensen, Dep. at 110, in camera)).

Similarly, in 2006, JCI worked to develop a new supplier in Asia to introduce new

competition to that geographic region. (Hall, Tr. 2702). —
I (il T 2702-2703; PX1509 at 003, in camera). JCI believed

that the addition of one or more new Asian suppliers would {_

-} (PX1519 at 009, in camera). JCI’s strategy with regard to BFR was {‘.

I | (-, T 2556, in

camera, 2878, in camera).

205.

(RX00072, in camera).

Response to Finding No. 20S:
JCT’s contract with Entek provides that its European SLI PE purchases will be supplied

from Entek’s European plant, and its American volumes will be supplied from Entek’s U.S.
plant; (RX00072 at 30). JCI has endeavored to get its Asian volumes supplied through {-}.

(PX1519 at 009, in camera). JCI believed that the addition of one or more new Asian suppliers

would—} (PX1519 at 009, in camera). JCI’s strategy with
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rege v (

-} (Hall, Tr. 2856, in camera, 2878, in camera).
JCI views the SLI PE separator market as being regional with local competitors. (CCRF

204).

206. { } (Hall, Tr. 2715-16;
PX0907 (Kung, Dep. at 59); RX00053, in camera; RX00032, in camera). As part of its joint
venture agreement with BFR, JCI contemplated BFR supplying it with separator on a global
supply basis. (RX1602). (See also RX 51 (“Strategic vision for expanding BFR market outside
of China/Asia™); RX00054-02

)}, in camera; RX00055, (“We can work together to make BFR a world class separator
supplier to JCI and other battery manufacturers™); Hall Tr. 2860).

: Response to Finding No. 206:
BFR cannot compete in North America. (CCFOF 207-246).

=
I (-1, T+ 2856,
camera). M. Hall also testified thet
.
' — (Hall, Tr. 2860, in camera; see also PX1519 at 009, in
camera). JCI belicved that the addition of one or more new Asian supphers would {-
_} (PX1519 at 009, in camera). JCI's strategy with regard to {-
. I | (. T

2856, in camera, 2878, in camera). JCIviews the SLI PE separator market as being regional .

with local competltors (CCRF 204).

~ Mr. Hall testified that the {_} cited by respondent was
e (N

B (1l Tr. 2857-59, 2883, in camera).

20, (| 5 0115, i

cameraq).
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Resionse to Findini No. 207:
I | (e, T 4453, i

camera;, RX00132, in camera).

208. EnerSys is the largest manufacturer of industrial batteries in the world, and it procures
separators on a global basis. (Axt, Tr. 2228; RX236; RX1203, in camera). Larry Axt of
EnerSys is responsible for "global procurement” of all raw materials and finished goods, as well
as indirect material and capital equipment. (Axt, Tr. 2097-98). Furthermore, Larry Burkert of
EnerSys is in charge of "global procurement” of separators. (Burkert, Tr. 2369).

Complaint Counsel’s Response to Finding No. 208:

Complaint counsel does not disagree.
209. EnerSys has more than 20 plants worldwide. (Axt, Tr. 2226). EnerSys manufacturés '
batteries in Mexico, China and Europe which are shipped to and sold in the U.S. (Axt, Tr. 2228-
29). Because of its size and numerous facilities throughout the world, EnerSys manages its

business strategy on a global basis. (Axt, Tr. 2239). EnerSys maintains global strategies for its-
policies and procedures concerning quality assurance. (Gagge, Tr. 2542). '

Complaint Counsel’s Response to Finding No. 209:

This proposed finding mischaracterizes the testimony of Mr. Axt, He explained that
EnerSys makes some motive batteries in Mexico that it ships to the United States. Mr. Axt
further ciariﬁed that the only battery EnerSys manufactures in China that is eprrted to thg
United States is a two-volt AGM battery used in wireless telecommunications. (Axt, Tr. 2228-
2229). The only flooded lead-acid battery made by EnerSys in Europe that it exports to N o\rth'
America is “an extremely low volume” product called OPz. (Craig, Tr. 2549-2551). |
210. Exide ranks as the first or second largest battery manufacturer in the world, depending on

the specific area. (Gillespie, Tr. 2930). Exide is a "global participant in the global marketplace.”
(Gillespie, Tr. 3093).

Response to finding No.210:

‘ To the extent that Respondent asserts that the fact that ||| GGG
N
assertion is contradicted by testimony from_ (Gillespie, Tr. 2998, in camera,

3093).
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211. Douglas Gillespie of Exide is the Vice President of Global Procurement, and he is
responsible for the procurement of materials around the world. (Gillespie, Tr. 2926, 2928).

} (Bregman, Tr. 2898-99, in camera).

Response to finding No.211:
Complaint counsel has no specific response. :

- 212,
} (Bregman, Tr. 2898-99, in camera; RX144, in camera; RX300, RX301, in
camera; RX302; RX303, in camera; RX304; RX305; RX306, in camera). {
.} (Gillespie, Tr. 3026, in camera).

} (Gillespie, Tr. 3060, in camera).

Response to finding No.212: '
To the extent that Respondent asserts that -negotiates one global price for

separators, such assertion is contradicted by testimony fron— (Gillespie, Tr. 2998,

in camera, 3093).

213. Exide conducted a global search for automotive battery separator manufacturers.
(Gillespie, Tr. 2962-63; RX144, in camera, RX300, RX301, in camera; RX302; RX303, in
camera; RX304; RX305; RX306, in camera; RX362). In conducting the search, Exide visited
various separator manufacturers around the world, hired a third party to identify separator
manufacturers in the Asia-Pacific region, and sent a Request for Proposal ("RFP") to "the top
separator manufacturers around the globe.” (Gillespie, Tr. 2962-63). Through the RFP, Exide
provided its global PE separator requirements to numerous, separator manufacturers. (Gillespie,
Tr. 2965, 2967; RX144, in camera; RX145, in camera;, RX339 at 17, in camera; RX338).

{—
.} (RX147, in camera). ‘
Resionse to findini No.213: | .
I (Giipic, T 2995
incanera, 309 [
I (5 CCRF 584-589). | |

214. Exide is working to standardize the épecifications for its separators used around the .
world. (Gillespie, Tr. 3093).
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Response to finding No.214:

To the extent that Respondent asserts that Exide is working to come up with one
specification for all separators, such assertion is contrary to testimony at trial. {—
I | (Cilcspic T 3118,
camera). :

215. East Penn is a lead acid battery and wire and cable manufacturing corripany
headquartered in Lyon Station, Pennsylvania. (Leister, Tr. at 3968). [East Penn has
manufacturing facilities located in Lyon Station, and Corydon, Jowa with annual sales of
approximately $1.25 billion. (Leister, Tr. at 3968). East Penn also has a battery manufacturing

facility in Asia, with three automotive plants, one motive power plant, and one stationary plant.
(Leister, Tr. at 3969).

Complaint Counsel’s Response to Finding No. 215:

Complaint Counsel has no specific response to the first two sentences of this proposed ‘
finding. The third sentence is false on mﬁltiple levels. Mr. Leister testified that East Penn has
one battery plant in Wujiang, China. (Leister, Tr. 3969). That facility is an assembly plant for

_UPS (stationary) batteries for sale in Asia; it does not engage in any manufacturing. (Leister, Tr.
4030-4031).

216. 'East Penn sells its batteries manufactured out of its Lyon Station facility outside of North
America. (Leister, Tr. 3969-70). ' '

Complaint Counsel’s Response to Finding No. 216:

This proposed finding would be accurate only if restated without the first “its,” which is
highlly misleading. Even with this cqrrection, the finding is still too vague to allow a specific
response. Mr. Leisfer’s testimony did not quantify tﬁe percentage of output (in units or dollars)
from fhe Lyon Statiog facility that is sold outside of North America. (Leister, Tr. 3969-70).
217.  East Penn purchases its PE separators for its global operations from Daramic and Entek,

approximately 70% and 30%, respectively. (Leister, Tr. at 3984). East Penn has obtained a
quote and samples from Anpei. (Leister, Tr. at 3992).

Complaint Counsel’s Response to Finding No. 217:
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This proposed finding misstates the cited testimony. Mr. Leister stated that the SLI
Division of East Penn pufchases PE separators from Daramic and Entek. (Leister, Tr. at 3984).
In addition, East Penn desires a local supplier of PE separators for its North American facilities,
by which it means a supplier on the East Coast of North America.. (CCFOF 190-194). It is not
currently seeking PE separators from any Asian supplier. (Leister, Tr. 4035-4036). -

218. Trojan is the largest manufacturer of golf cart batteries in the world. (Godber, Tr. 274).

It has two manufacturing plants, one located in California and the other in Georgia. (Godber, Tr.
253). iH
_ } (Godber, Tr. 252-53, in camera). _

Complaint Counsel’s Response to Finding No. 218:

Complaint Counsel has no specific response.

219. Trojan sells approximately 60% of its batteries to the after-market. (Godber, Tr. 144).
Of those after-market sales, 35-38% of Trojan's sales are domestic, while 62-65% of its sales are
intemational.. (Godber, Tr. 144).

Response to Finding No. 219:
Complaint Counsel has no specific response.

220. Trojan acquires AGM battery separators from China and uses those separators primarily
in its marine line. (Godber, Tr. 148). Trojan's product sales and purchases of component parts
indicate that it is involved in activity throughout the global marketplace.

Response to Finding No. 220: ‘
Respondent’s assertions are contradicted by the facts in evidence. First, about one

percent of the batteries Trojan sells are AGM and they are resold. (Godber, Tr. 148). -

N (<3094, i caera

(I_(ahwaty (Expert Report at §117); Wallace, Tr. 1978 (AGM batterics are not flooded acid
batteries)). Third, AGM batteries cost approximately 30% more than a flooded battery, which
means that the cost to transport the AGM battery overseas is a smaller percentage of the overall

cost of the battery. (Godber, Tr. 149). Fourth, Trojan imports the entire AGM battery, which is
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completely different proposition than importing separators because there are several {[Jili}
-} involved with importing a separator. (PX0907 (Kung, Dep. at 167-169, in camera)). .
221. Trojan competes for customers with US Battery, Exide, Crown Battery, East Penn
Battery, Surette, a Canadian company, Johqson Controls, Global and YUASA. (Godber, Tr.

145). Global and YUASA are Asian battery manufacturers. (Godber, Tr. 145; Thuet, Tr. 4336-
37) o

Response to Finding No. 221;

Respondent’s assertions are contradicted by thé facts in evidence. Mr. Godber actually
said “probably overseas would be Global and Yuasa,” referring' to companies that Trojan
competes with abroad, not in N orth America as Respondents suggest. (Godber, Tr. 145).

222.  U.S. Battery holds itself out to the world as the leading manufacturer of deep-cycle
batteries. (Wallace, Tr. 1955). U.S. Battery sells and ships batteries to more than 60 countries

around the world from its plants in Corona, California and Augusta, Georgia. (Wallace, Tr.
1957-58).

Complaint Counsel’s Response td Finding No. 222: '
{h}

(PX0023 at 003, in camera). {_} (PX0023 at
003, in camera). Thefefofe, the volume of sales {_
. , } ,
- 223.  Based on the findings above, the Court finds that battery separator manufacturers énd

battery manufacturers operate in a global market and, therefore, the valid and proper relevant
market is worldwide.

Complaint Counsel’s Response to Finding No. 223:
Evidentiary support for finding a worldwide market is lacking. (CCRF 186-222; CCFOF

161- 163). Respondent’s legal conclusion is contrary to the weight of the evidence at trial
concerning the North American market for the relevant separator products. (CCFOF 161-257).
IV.  The Parties

A. Polypore/Daramic

a. Before the Acquisition
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- 224.  Polypore International, Inic. (“Polypore™) is a global filtration company that specializes in

the manufacturing of microporous membranes for use in separation and filtration processes.
(PX2160 at 006).

Response to Finding No. 224: -

Complaint Counsel has no specific response.

225. Polypore is a Delaware corporation with headquarters in Charlotte, North Carolina.
(PX2160 at 006). Polypore operates a global business and has a presence in North America,
Asia, Western Europe, and South America. (PX2160 at 055).

Response to Finding No. 225:
Complaint Counsel has no specific response.

226.  Polypore is a publicly traded company which was previously owned by Warburg Pincus,
a private equity firm. (Hauswald, Tr. 965; PX2160 at 060). Polypore went public in the summer
of 2007. (Toth, Tr. 1424). {

} (Toth, Tr. 1599, in
camera). In fact, Michael Graff, a partner and managing director of Warburg Pincus, has served

as the Chairman of Polypore’s Board of Directors since Warburg acquired Polypore in May
2004. (Graff, Tr. 4849-50). '

'Re'sponse to Finding No. 226.
Complaint Counsel has no specific response.

227. Polypore consists of four separate business divisions: 1) Liqui-Cel, 2) Membrana, 3)
Celgard, and 4) Daramic. (Toth, Tr. 1498-99; PX0194; RX00635). Liqui-Cel manufactures
specialty filtration products for liquid degasification and water purification. (RX00635 at 007).
Membrana produces microporous membranes for medical applications such as hemodialysis,
blood oxygenation and plasma separation.  (Toth, Tr. 1498-99; RX00635 at 006). Celgard
manufactures battery separators for high-performance lithium-ion batteries. (Toth, Tr. 1498-99;
- RX00635 at 008). Daramic, which is part of Polypore’s energy storage segment, produces
microporous separators for the flooded lead-acid battery industry. (Toth, Tr. 1385; Hauswald,
Tr. 965-66; RX00635 at 009). .

Response fo Finding No. 227:
Complaint Counsel has no specific response.

228.  Polypore has been led by its President and CEO, Robert Toth, since July 2005. (Toth, Tr.
1385). Toth has an extensive business background and a thorough understanding of the business
at each of Polypore’s four divisions. (Toth, Tr. 1500). He obtained a bachelor’s degree in
industrial science from Purdue University and a master’s degree in engineering from Washington
University in St. Louis. (Toth, Tr. 1490). Toth began his career at Monsanto Company and its
spin-off company, Solutia. For 20 years, he held a variety of senior level positions at Monsanto
and Solutia before accepting the CEO position at CP Kelco. (Toth, Tr. 1492-1495). When CP
Kelco was acquired by a large strategic buyer, Toth was approached by Warburg and accepted
the position of President and CEO of Polypore. (Toth, Tr. 1496).
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Response to Finding No. 228:

Complaint Counsel has no specific response.

229. Polypore employs approximately 1,900 employees worldwide. (PX2160 at 016).

Response to Finding No. 229:

Complaint Counsel has no specific response.

230. Daramic, one of the four Polypore divisions, is a global manufacturer of lead-acid battery
separators for a variety of applications. (Hauswald, Tr. 965-66). Daramic currently employs
approximately 934 people worldwide, and 349 of those employees are located in the United
States. (PX2160 at 16.)

Resgonse to Finding No. 230:

Complaint Counsel has no specific response.

231.  W.R. Grace, Daramic’s predecessor, began manufacturing PE separators in 1954.
‘(Hauswald, Tr. 957-59). In 1994, W.R. Grace sold the separator manufacturing arm of its
business to Intertech Group, a private equity firm, and the new separator company became

- known as Daramic. (Hauswald, Tr. 963; Roe, Tr. 1669). Intertech sold Daramic to Warburg

Pincus, a private equity firm, in 2004, and Daramic became a subsidiary of Polypore at that time.
(Hauswald, Tr. 965; Roe, Tr. 1669).

Resg.onse to Finding No. 231:

Complaint Counsel has no specific response.

232.  Although headquartered in Charlotte, North Carolina, Daramic serves customers all over
- the world. (Seibert, Tr. 4145-46). As part of Daramic’s global strategy, it has manufacturing
facilities located around the world. (Hauswald, Tr. 711-12). Having multiple worldwide
facilities, however, is not a requirement for success in the battery separator industry. (Seibert, Tr.
4149).

~ Response to Finding No. 232:

The last sentence of this finding is contradicted by both Daramic’s documents and
testimony. “To be a market leader in the lead acid separator market, you need several things:
. global scale and service...” (PX0483 at 013 (elipses in original); Toth, Tr. 1434 (“Q: You were
telling people at the time that global scale was an advantage, right, sir? A: We were telling them
that it was an advantage.”).
233.  Prior to the acquisition of Microporous, Daramic had two manufacturing facilities in the
United States and five manufacturing facilities abroad. (RX00814 at 003, in camera; Hauswald,
Tr. 990). In the United States, Daramic’s manufacturing facilities were located in Owensboro,

Kentucky and Corydon, Indiana. (RX00814 at 010, in camera). The PE line operating at the
facility in Owensboro is the same PE line which was originally installed in 1969. (Hauswald, Tr.
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960-61). One of the first PE separator lines in the original line and is still running today.
(Hauswald, Tr. 960-61). Prior to the acquisition, Daramic’s five foreign manufacturing facilities
were located in Selestat, France, Norderstadt, Germany, Potenza, Italy, Prachinburi, Thailand,
and Tianjin, China. (RX00814 at 003, in camera; Hauswald, Tr. 990).

Response to Finding No 233;

Complaint Counsel has no specific response.

234.  Prior to the acquisition, {

.} (RX00814 at 003, in camera). {

} (Hauswald, Tr. 918, in camera, RX00814 at 003, in
camera). : .

Response to Finding No. 234:

Complaint Counsel has no specific response.

b. Daramic Management

I

235. Daramic is led by Pierre Hauswald, Harry Seibert, Tucker Roe, and Tim Riney.
(PX0971-006). Pierre Hauswald serves as the Vice President and General Manager of Daramic.
(Hauswald, Tr. 629). He has over 27 years of experience in the lead-acid battery separator
industry and a deep understanding of the separator manufacturing process. (Hauswald, Tr. 630,
666). After receiving a bachelor’s degree in chemical engineering, Hauswald started working for
Daramic in 1981 as ‘a quality assurance manager working on the installation of a line in Selestat,
France. (Hauswald, Tr. , 630, 666, 958). Hauswald was promoted to the position of production
manager and then site manager of Selestat during the 1990s. (Hauswald, Tr. 962). In 1996,
Hauswald was promoted to Director of Worldwide Manufacturing and relocated to Owensboro,
Kentucky. (Hauswald, Tr. 964). He then moved back to Selestat as the Vice President of
Manufacturing before assuming the position of General Manager of Daramic in 2004.
(Hauswald, Tr. 630, 964). Thereafter, he moved to Daramic’s headquarters in Charlotte, North
Carolina. (Hauswald, Tr. 630)

Response to Finding No. 235; | _ !

Complaint Counsel has no specific response.
i

236. Harry Seibert serves as the Vice President and Business Director for Daramic. (Seibert,
Tr. 4140). Seibert obtained a bachelor’s degree in mechanical engineering from the University -
of Toledo and an M.B.A. from Xavier University. (Seibert, Tr. 4142-43). Before beginning
work with Daramic, Seibert was employed for 13 years by Michelman followed by four and a _
half years at Avery Denison Corporation. (Seibert, Tr. 4141-42). Seibert began working for
Daramic in August 2006 as Director of Marketing and New Business Development. (Seibert, Tr.
4141). A year later, he moved- into a position with Polypore as Director ofi Enterprise Growth
before transferring back to Daramic in 2008 to assume his current role of IVice President and
Business Director. (Seibert, Tr. 4141). In his current position, Seibert is responsible for sales and
‘marketing, technical service, product management, and technical service. (Seibert, Tr. 4143).
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Response to Finding No. 236:

Complaint Counsel has no specific response.

237.  Tucker Roe serves as Daramic’s Vice President of Sales and Marketing for the Americas,
Europe, Middle East, and Africa. (Roe, Tr. 1669-70). Roe obtained a bachelor’s degree from
Bowling Green State University in 1976 and an M.B.A. from the University of Dayton in 1981
before beginning work for General Motor’s Delco Products division in Kettering, Ohio. (Roe,
Tr. 1666-67). Roe left General Motors in 1984 to take a job as a purchasing manager for C&D
Battery. (Roe, Tr. 1669). In 1998, Roe left C&D and joined W.R. Grace (now Daramic) as an
account manager. (Roe, Tr. 1668). Roe was promoted to the position of Sales Manager in 1990
and then to General Sales Manager/Director of Sales and Marketing for the Americas in 1993.
(Roe, Tr. 1668). After Daramic was sold to Warburg, Roe assumed the title of Vice President of
Sales and Marketing for Daramic’s worldwide operations. (Roe, Tr. 1669). In his current
position, Roe supervises sales teams, customer service teams and technical service departments
in both Europe and the U.S (Roe, Tr, 1669-70). In this role, Roe frequently calls upon
customers, negotiates supply agreements and future pricing, and supervises other sales managers
in their dealings with customers. (Roe, Tr. 1671).

Response to Finding No. 237:

Complaint Counsel has no specific response.

238. Tim Riney serves as the Vice President of Finance for Daramic. (Riney, Tr. 4907). Riney
obtained a bachelor’s degree from Breshner College and an M.B.A. from Murray State
University. (Riney, Tr. 4907). Riney received his Certified Public Accountant certification in
1998 and Certified Management Accountant certification in 2005. (Riney, Tr. 4907-08). After
working for a public accounting firm for two years and Commonwealth Aluminum Company for
a brief period, Riney began working with Daramic in 1998 as a Cost and Financial Accounting
Manager. (Riney, Tr. 4908-09). In 2002, Riney was promoted to the position of Plant Controller
for both the Owensboro and Corydon plants. (Riney, Tr. 4910). In 2005, Riney was promoted to
the position of Director of Finance for the Americas and officially assumed the role of Vice
President of Finance in 2007. (Riney, Tr. 4911). As Vice President of Finance, Riney is
responsible for all of Daramic’s financial reporting, overseeing all financial and accounting
employees, handling the budgeting process, and managing all financial aspects of Daramic’s
~ plants on a global basis. (Riney, Tr. 4911-12). '

- Response to Finding No. 238:

Complaint Counsel has no specific response.

c. Sales

239.  Daramic’s worldwide separator sales - including Darak - in 2007 were approximately
_} (RX01119, in camera). The total sales of Daramic’s PE separators in 2007
for automotive applications was } (RX01119, in camera; RX01418, in camera).
In 2007, sales of HD were }. (RX01119, in camera; RX01418, in camera).

Daramic’s sales of PE separators for industrial applications during the same time period totaled
_}, and sales of PE separators for specialty applications were }
(RXO01119, in camera; RX01418, in camera). {

} (RX01119, in camerc_z;).

38



http:RXOI418,.in

Response to Finding No. 239;

Complaint Counsel has no specific response.

d. Contracts and Pricing

240. Daramic faces intense global competition as it sells lead-acid battery separators to the
highly concentrated battery industry. (Seibert, Tr. 4149; Seibert, Tr. 4172, in camera). {

Seibert, Tr. 4172, in camera; RX(01084, in
camera). |

(Seibett, Tr. 4174, in camera;, RX01084, in camera).

Response to Finding No. 240: '
In the North American market for battery separators for lead-acid batteries Daramic now

~ faces no competion for motive deep-cycle and UPS separators, and Daramic competes with only
one other_sqpplier for SLI séparators in this geographic market. (see CCFOF at 273, 288-292,
and 305). | |
241.  Daramic, like other suppliers in the industry, prefers to enter into long term supply
agreements with its customers. (Hauswald, Tr. 1038; Roe, Tr. 1729). Approximately 60% of

Daramic’s customers are currently under long-term supply agreements (i.e., contracts of three -
years or more) with Daramic. (Roe, Tr. 1728). :

Response to Finding No. 241:

Testimony from two Daramic Employees is hardly sufficient to conclude what “other

suppliers in the industry” prefer with regard to supply contracts.

242.

} (Hauwald, Tr. 1038; Roe, Tr. 1729; RX1497, in camera; RX1498, in camera).
Long-term supply agreemerits provide consistency and cost optimization, savings which are
passed on to customers. (Hauswald, Tr. 1038). Because it is expensive and wasteful to start and
stop lines, long-term contracts help Daramic plan its production schedule in such a manner as to
reduce waste and costs. (Hauswald, Tr. 1038). As Roe testified, “by having long-term contracts,
we can establish a baseline of business so that we can better plan out capacities by region to be
sure we can support the base-load business as we go forward.” (Roe, Tr. 1729). |

~ } (Hauswald, Tr. 1038-39; RX1062, in camera). To realize these reduced raw
material costs, which are also passed along to customers, Daramic must plan the approximate
amount of its raw material requirements in advance. (Hauswald, Tr. 1039).

Response to Finding No. 242;
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The citations lend support only to Daramic’s supposed rationale foe having long term

contracts but do not suggest that the alleged savings either occur or if so are then actually passed

slong to customers. [
I (5i:5or, T 31923194, i

camera).
243. Long-term contracts also provide benefits to customers. (Hauswald, Tr. 1044; Roe, Tr. -
1728-29). Long-term supply agreements create customer relationships which provide for
reliability of supply, -continuous product development and technology improvement programs.
(Hauswald, Tr. 1044; Roe, Tr. 1729). Continuity and reliability of supply are especially

important in the battery separator market where capacity has historically been constrained. (Roe,
Tr. 1729). '

Response to Finding No. 243:

While these are examples of the positive attributes of long term contracts, this finding
fails to detail the more sinister aspects of long term contracts as used by Daramic. Daramic used

long term contraéts to erect barriers to entry and forestall cusfomers’ efforts to qualify and
sponsor entry. (PX0758 at 017, in camera; PXO433 at 004). For instance, understanding the
threat that the MPLP expansion posed, Daramic developed the MP Plan to offer beneficial terrhs
to customers willing to enter into exclusive or near exclusive long term contracts with Daramic
in order to prevent MPLP from gaining market share following their European expansion project.
Roe, Tr. 1285-1286; 1291; see also PX0258 at 001 (“What do we want to achieve? Secure select

[Long term] agreements to fight the [MPLP] threat.”).

} (Riney, Tr. 4956, in camera). {

(Riney, Tr. 4956, in camera). {
.} (Riney, Tr. 4956, in camera). {

} (Riney, Tr. 4956, in

camera).

Response to Finding No. 244: _
Complaint Counsel has no specific response.
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Pricing in Asia is lower than in North

} (Riney,Tr. 4958-59, in camera). See
RX1401, in camera. '

Response to Fmdmg No. 245:

This finding is contradicted by by testlmony of Mr. Thuet. _
-

(Thuet, Tr. 4424, in camera).

246.

} (Riney, Tr. 4942, in
camera; RX00960, in camera; RX00994, in camera; RX00993, in camera, RX01519, in
camera, RX00983, in camera;, RX00976, in camera; RX00988, in camera).

Tr. 4943, in camera).
(Riney, Tr. 4943, in camera).

Responsé to finding No. 246
Complaint Counsel has no specific response.

Riney, Tr. 4936-37, in camera;

Seibert, Tr. 4189, in camera).

Riney, Tr. 4936-37, in camera). |

(Riney, Tr. 4937, in camera; Seibert, Tr. 4189-90, in camera).

Response to Finding No. 247:

Dayamic’s raw material and énergy inputs are based on crude oil.. (PX2068 at 001).
Several price indices can be used to estimate changes in the price of these raw material and
.energy inputs. (PX2068 at 001). The U.S. Bureau of Labor Statistics publishes price indices for

crude petroleum — domestic production and fuels and related products and power on its website.

(Simpson, Tr. 3215-3216, 3217, in camera). (| G
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-} (Simpson, Tr. 3217, in camera).

, Tr. 4937, in

.} (Riney, Tr. 4938-39, in camera). {

(Riney, Tr. 4939, in
camera). { } (Riney, Tr. 4940, in
camera). {

.} (Riney, Tr. 4941, in camera).

Response to Finding No. 248:
Complaint Counsel has no specific response.

} (Riney, Tr. 4941-42, in camera). |

} (Riney, Tr. 4952, in
camera). |

} (Riney, Tr. 4942, in camera).

Response to Finding No. 249:
See response to finding No. 247.

} (Riney, Tr. 4943-44, in camera). {
, Tr. 4944, in

} (Riney, Tr. 4954,

in camera).

Response to Finding No. 250:

This finding is contradicted by documentary evidence that shows Daramic did raise

prices in an effort to maintain overall gross margins at [-}. (PX0212, in camera ({-

I
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} (Riney, Tr. 4945, in camera;

RX00927 at 14-16; in camera).
} (Riney, Tr. 4945, in camera; RX00927 at 14-16; in camera).

} (Riney, Tr. 4945, in camera;

RX92’_7 at 14-16, in camera).

Response to Finding No. 251:

Bulldog battery accepted its most recent price increase without balking. Mr. Benjamin
~ testified that to argue the price increase demand was futile since there was no where else for

Bulldog to go for its separator supply. (Benjamin, Tr. 3521-3522).

Riney, Tr. 4946, in camera). {
} (Riney, Tr. 4946, in
camera). {Ad

} (Riney, Tr. 4946-47, in camera; RX00019). {

in camera).

} Riney, Tr. 4948, in camera).

Response to Finding No. 252:
- This finding is contradicted by testimony of Daramic’s own Head of Sales, Tucker Roe.

According to Mr. Roe and substantiated by the actual contract, baramic was obligated to provide
the cost documentation to Exide rather than doing so voluntarily. (Roe, Tr. 1727). —
A (73091 L, i
camera (Roe Dep. at 148-149)).

253.

} (Riney, Tr. 4945, in camera). As a result, Daramic is
- being “squeezed from both ends™ as it faces escalating raw material and energy costs and eroding
margins. (Toth, Tr. 1502, 1573, 1559; Riney, Tr. 4931, in camera). {

(Riney, Tr. 4933, in camera). |

} (Riney, Tr. 4934, in
camera). For example, i
Tr. 4934, in camera). {

} (Riney, Tr. 4935, in camera).
} Riney, Tr. 4935, in camera).
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Resaonse to Findinﬁ No. 253:
B (X029 2t 006, in camera). (N
I} (7029 2006, in camerc). (N

(PX0294 at 006, in camera; Riney, Tr. 4983-4984, in camera). ). {| GKGTcNcNcNNN
N (P<0294 at 006, in camera; Riney, Tr. 4985, in
camera). ([
I} (50294 2006, i camerc). ([
I | (° X029+ at 006, in camera;

Riney, Tr. 4986, in camera).

With regard to Daramic’s actual financial performance in 2008, one of the reasons
Daremic’s ([
I (< vcy. T 5004, i
camera; see also PX2160 at 034 (Polypore SEC Form 10-K for 2008 reporting that the decline in

' margins was primarily attributable to the acquisition of Microporous, which has lower gross

profit margins)).

254, {
B (Rincy, Tr. 4932-33, in camera). |
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(Riney, Tr. 4933, in camera). ||

} (Riney, Tr. 4932, 4935, in camera).

} (Riney, Tr. 4932, 4936, in camera). |

} (Riney, Tr. 4936, in camera).

Response to finding No. 254:
Complaint Counsel has no specific response.

255.  'While Daramic has implemented several initiatives to eliminate costs without increasing
prices, passing along rising costs increases through price increases is often necessary. (Toth, Tr.
1576-77).

} (Riney, Tr. 4928, in camera).
} (Riney, Tr. 4931, in camera).

Response to Finding No. 255:

Complaint Counsel has no specific response.

} (Riney, Tr. 4949, in camera; Seibert, Tr. 4193, in camera; RX00927
at 5-13, in camera). |
, Tr. 4949, in camera;, RX00927 at 5-13, in
camera).

} (Riney, Tr. 4951, in camera). {

} (Riney, Tr. 4950, in camera).

Response to Finding No. 256.

Complaint Counsel has no specific response.

} (Seibert, 4191-92, in camera; RX00542, in camera; RX00927 at 14-16, in camera).

(Seibert, Tr. 4194-

95, in camera).

Response to Finding No. 257.

In Dr. Simpson’s opinion, {
-}. (Simpson, Tr. 3213-3220, in camera). Moreover, {— .
I . (s, Tr. 4510-4511, i
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camera). Dr. Simpson noted that

B (Sivpson, Tr. 3465-3466, in camera). |

e. Growth in Asia

258.  Since 2000, Daramic has recognized Asia as a ke area for g
Tr. 1434-35; Hauswald, Tr. 878-79, in camera). {

} (Hauswald, Tr. 872, in camera). {

.} (Hauswald, Tr. 872-73, 875, in camera; RX706 at 5, in camera;
RX1314, in camera). This line was developed and operattional in 15 months and through
implementation of continuous improvement practices, this same size PE line currently produces
25 million square meters of product. (Hauswald, Tr. 1112).

Response to Finding No. 258:

Complaint Counsel has no specific response.

} (Hauswald, Tr. 871-73, in camera). {

(Hauswald, Tr. 873, in camera). This project was referred to internally as RAMA II, and it
involved moving existing lines from Austria to Thailand. (Hauswald, Tr. 871-73, in camera, in
camera; Thuet, Tr. 4322; RX699, in camera). {

} Hauswald, Tr. 873, in camera,
RX706 at 5, in camera; RX1314, in camera). RAMA 1, the third phase of installation in
Prachinburi, involved the construction of a new 30 million square meter line. (Hauswald, Tr.
875, in camera; Thuet, Tr. 4323).
} (Hauswald, Tr. 880, 883, 940, in camera; RX1038, in camera;
RX1050, in camera; RXSS53 at 8, in camera; RX555 at 7 in camera). Following this latest
expansion, the total production capacity at the Prachinburi facility is approximately 80 million
square meters. (Thuet, Tr. 4323). '

Response to Finding No. 259;

The proposition of the sixth sentence is contradicted by the evidence. Respondent’s own -

* documents state tha the (N
| (7 <0241, i carra;
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PX0338 at _014, in camera; PX0640; PX0967 at 023, in camera). Moreover, the Pranchinburi

Plant already had in place = { |

B} (RX1050 at 003, in camera).

260. Recognizing the growth opportunities in Asia, Daramic entered into a joint venture
agreement with Nippon Sheet Glass (“NSG”) in Tianjin, China. (Hauswald, Tr. 1107-08).
- Daramic has a 60% interest in the venture, and NSG has a 40% interest. (Toth, Tr. 1396; Thuet, -
Tr. 4324). At the time Daramic entered into the joint venture agreement in February 2007, NSG -
was only producing 500,000 square meters of product on a 10 million square meter line.
(Hauswald, Tr. 1108; Thuet, Tr. 4323). Today, the facility is running at full capacity. (Thuet, Tr.
4328). Daramic expects to increase the capacity of the line in Tianjin through the
implementation of continuous improvement practices. (Thuet, Tr. 4326).

Response to Finding No. 260:

Complaint Counsel has no specific response.

f. The Acquisition of Microporous

261. On February 29, 2008, Polypore {
} (PX0059 at 001, in camera; RX01227, in
camera).

Response to Fmdmg No. 261:
This proposed finding contradicts Respondent’s Proposed Finding No. 3 above, wh1ch

states in part: “Polypore acquired Microporous for approximately $76 million, $29 million in

cash and $47 million in assumed debt.” (RFOF 3).

.} (RX00814 at 010, in camera). {

} (Hauswald,
Tr. 821, in camera). {

} (RX00814 at 010, in camera). |

(RX00814 at 010, in camera). In addition, Daramic struggled for years to obtain more business
with deep cycle customers, first with Daramic DC, then Daramic HD, with little success.
(Hauswald, Tr. 656-57, 744, 1196; Whear, Tr. 4777). The acquisition of Microporous allowed -
Polypore the chance to diversify its product line, gain access to Microporous’ rubber technology,
and enter the niche rubber market. (Hauswald, Tr. 652; Hauswald, Tr. 896, in camera, 1057, -
1060-61; Roe, Tr. 1735; RX01630; RX1097-3; in camera; PX0433 (“The addition of Flex-Sil
and Ace-Sil would broaden our portfolio of products into two niche markets we do not supply
today.”). :

Response to Finding No. 262:
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The proposed finding is inaccurate on three main points. First, Daramic’s HD separator
and MPLP’s CellForce separator are both made of PE and rubber. (Hauswald, Tr. 664, 671-672;
Gilchrist, Tr. 312). (See also CCFOF 80-82 (same)). These are similar pfoducts used in the

same applications, such as golf cart and floor scrubber batteries. (E.g., CCFOF 97-99).

second, (S
I - cspondent
suggests. As the evidence about the industry’s structure and competitive interaction shows, »
-
|
.} (See CCFOF 535-539). In these cﬁcumstances, it is simply not credible for Daramic to
claim that it had no inﬂuencc over the markets in which it concentrated its efforts. |

Third, Daramic has indeed “struggled for years to obtain more business with deep cycle
customers, first with D.ﬁramic DC, then Daramic HD,” but with more than just a little success.
(See, e.g., CCFOF 335-339, 350-353, 372-373, 386-390, 394). Mr. Roe of Daramic admitted -
that the company successfully increased its HD sales every year.between the product’s |
introduction and Daramic’s acquisition of MPLP. (Roe, Tr. 1209). He also acknowledged‘
'tglling customers that Daramic was “aggressively pursuing” the deep-cycle battery market.

: .(Roe, Tr. 1209-1211; PX1071 at 001-002). Daramic was gaining market share in the deep-cycle
market in part through customers converting from Flex-Sil to HD for use in their deep-cycle , -
batteries. (Roe, Tr. 1212-1213; 1277-1278). Both Exide and U.S. Battery switched from Flex-
Sil to HD fof a portion of their deep-cycle golf car batteries. (Roe, Tr. 1212-1213).

263. Daramic believed that the a(idition of Microporous’ rubber technology would

complement existing research and development programs, leading to new product development
and existing product enhancements. (Hauswald, Tr. 1059-60; Roe, Tr. 1735). {

} (Hauswald, Tr. 1176, in
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camera). {
} (Hauswald, Tr. 1176-77, in camera).

Response to Finding No. 263:

The assertion that Daramic was acquiring MP to complement its own tcchnolqu is
contradicted by the fact that Dafamic and Microporous were competitors in PE/Rubber
separators for deep-cycle and SLI applications. Daramic HD is a hyBrid separator product made -
of rubber and PE. (Hauswald, Tr. 664). (See also CCFOF 77 (describing Déramic rubber
technology and products)). In developing and improving its HD product over the years, Daramic

 used its own rubber technology and resources, thus competing with Microporous for innovation
as well as sales in the deep-cycle market, (See CCFOF 347-357, 366-367, 703-705). {|
]
.
I (Gilchis:, T
440-441, in camera; see also PXO60i at 002, in camera (April 2, 2008 email from Daramic

~ (after fhe acquisition) reporting that {— :

} (Seibert, Tr. 4161, in camera).

} (Seibert, Tr. 4161, in camera).

Response to Finding No. 264;

This proposed finding is contradicted by the weight of the evidence, much of which is in

the form of Daramic’s own wordé. Respondent’s assertion that _
I i ccntly false. As early as 2003,
(.
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I} (70755 ot 017, in caers). ([

I (Px0744 at 001; PX0908 (Amos, Dep. at 148, in camera)). (See

generally CCFOF 553-555, 569, 575, 586, 588-592). In 2005, Mr. Hauswald told Mr. Toth that
" MPLP was a “reél threat” in the automotive market. (PX0168 at 002).

Prior to the acquisition, Microporous had manufactured and sold SLI separators in North
America and considered itself a competitor in that market. (Gilchrist, Tr. 308, 311, 313, 341-
342). Although Daramic did not record Microporous's sales of SLI separators in its World Wide-
Market Study, Daramic documents did include Microporous in market share charts for SLI in

North America, giving MPLP a 4 percent share of SLI sales, Entek 49 percent, and Daramic 47

percent, but nothing to any Asian producer. (PX0264 at 003). {—
I | (<0050 . 060, in camera)

D_éramic feared that Microporous would take"‘markef share from it. (CCFOF 526-527). In fact,
‘ Daramic had responded to Microporous’s entry into the SLI market by lowering the price of its
SLI separators to at least one cust&ner. (PX0258)..

| More recently, Daramic conceived “Project Titan” in 2007 in part to stop MPLP from
gaining autdmotive separator business. (See CCFOF'764—772). In particular, Mr. Hauswald’s
speaker notes for the October 2007 Project Titan Board presentation showed,

_}' (PX0174 at 003, in camera, Hauswald, Tr. 788-789, in camera). And

Mr. Hauswald confirmed that Daramic anticipated { || NG
I (Fiauswald, Tr. 788-789, in camera; PX0174 at

003, in camera). One of the more reveaiing pieces of evidence from Project Titan was that
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(PX0174 at 003, in camera).
Réspondent’s proposed finding fails to specify which page, or even which document,
might support their naked assertion. And Mr. Seibert’s testimony is plainly self-serving, as well

as contrary to contemporaneous Daramic documents. For example, in a series of emails in

November 2007, {

I | (PC0215 at 002, in camera).
|
_} (Roe, Tr. 1350, in camera; PX0215 at 002, in camera; see also CCFOF
742-745).

.265. . The discussion with Microporous about a possible acquisition actually began as early as
2005 when Microporous’ former owners approached Warburg Pincus about acquiring the
company. (PX00748; Trevathan, Tr. 3591-92) Intrigued by Microporous’ niche position and
foothold.in the production of rubber separators, Warburg Pincus expressed a sincere interest in a
possible acquisition of the company. (Trevathan, Tr. 3591-92). At the time, however, Warburg
could not financially undertake the proposed acquisition. (Toth, Tr. 1503).

Response to Finding No. 265:

The proposed finding is incorrect, to the extent it suggests the motivation for. acquiring
Microporous was its rubber product line. The reason Daramic, Polypore, Polypore’s Board, and
its largest shareholder, Warburg Pincus, wanted to acquire MPLP was to rémove a growing
competitive threat. (See, e.g., CCFOF 751, 753-754, 756, 762, 769, 173-775).

266. Daramic and Polypore leadership continued to discuss the benefits and value of a
potential acquisition of Microporous after Warburg was approached in 2005. (Toth, Tr. 1504-

05). During these discussions, Toth emphasized to his management team that defensive
acquisitions are never profitable, and that the only acquisitions that should be considered are
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those that add value to the company’s existing business units. (Toth, Tr. 1504-05). . Toth
especially emphasized many of these basic principles with Hauswald, who offers tremendous
insight in manufacturing and operations but is weaker with regard to financial matter. (Toth, Tr.
1506).

Response to Finding No. 266;

Again, Daramic’s leadership pursued the acquisition of Microporous to avoid losing

future sales vc;lumes to MPLP, to raise prices, and to protect its market power. Before a

scheduled Boardineeting in September 2005, Mr. Hauswald recommended to Mr. Toth that
Daramic “buy [MPLP], as a defensive action” because it was “a real threat for our business, not
only in the industrial market, but, later, in the automotive market . . .” (PX0168 at OOQ; see al;o
CCRF 265). There is no contemporaneous evidence that Mr. Toth told Mr. Hauswald or other
managers that Daramic should not acquire MPLP for defensive reasons. The evidence
concerning Project Titan is further proof that Daramic purchased the Microporous assets for

defensive reasons, namely:
(I
.
| I |
| I

(PX0203 at 088, in camera).

But'that isn’tall. In Oqtober 2005, Mr. Nasisi informed Mr. Hauswald by emaii that
Daramié-“must do everything possible to stop this process” of MPLP expansion, and Mr.
Hauswald agreed, reéponding that Daramic should “solve the [MPLP] case definitively.”
(PX0694 at 001). And Daramic finally pulled the trigger on February 29, 2008 (RX01227 at
001 , in camera). | )

267. Daramic interest in acquiring Microporous was rekindled during the course of settlement |
discussions between the parties in August 2007 related to a pending arbitration proceeding. (Roe,

Tr. 1758; Graff, Tr. 4854-55). The arbitration involved a contractual dispute between Daramic
and Microporous concerning equipment and technology for a PE line which was purchased by
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Microporous from Jungfer in 2001. (Roe, Tr. 1758; PX2237). Roe, Hauswald, and Daramic’s in-
house legal counsel attended on behalf of Daramic, and Trevathan, Gilchrist, and Microporous’
outside legal counsel attended on behalf of Microporous. (Roe, Tr. 1758). A variety of
settlement options were discussed at the meeting, including: (1) Daramic selling its industrial
business to -Microporous; (2) Daramic acquiring Microporous; and, (3) Microporous acquiring
Daramic. (Trevathan, Tr. 3615). During the course of seitlement discussions, Daramic never
conditioned the sale of its industrial business, or any other settlement options, on the promise by
Microporous to stay out of the SLI business. (Roe, Tr. 1759).

Response to Finding No. 267:

This prqposed finding is unobjectionable until the final sentence. Several
contemporaneous documents from the Daramic/MPLP settlement discussions reveal that
Daramic proposed a market division agreement to Microporous. (See, e.g., PX1106 at 035;
PX1103 at 001; see also CCFOF 1097-1100). Mr. Trevathan, now a loyal Daramic employee, »
attended this “[a]niazing convéréation” on behalf of Microporous in 2007 and acknowledged that
the clear implication of the conversation was that Microporous should stay out of the automotive
(SLI) separator business. (Trevathan, Tr. 3707-3708; PX1103 at 001). Daramic, of course, has a
history when it comes to market division agreements. (See_ CCFOF 1180-1188, 1191 (detailing

Daramic’s non-compete agreement with H&V)).

268.

} (Gilchrist, Tr. 470, in camera;, Toth, Tr. 1552-56). As discussions
continued, Daramic became excited about the great potential for capitalizing on the synergies
between the two comipanies. (Toth, Tr. 1564).

} (RX01097, in camera; Hauswald, Tr. 897, in camera). While Daramic was
interested in acquiring the rubber technology, they did not want to pay more than asset value for
the remainder of Microporous’ business, which would merely prov1de additional capacity for
Daramic. (PX0978; Toth, Tr. 1551-52, 1564- 65)

Response to Finding No. 268:

To the extent the proposed finding suggests the only motivation for Daramic acquiring

Microporous was to gain substantial synergies and enter markets where Daramic was not already

present, it is abuhdantly false. (See CCRF 265).
I (5o CCFOF 764-772). Daramic beli_evéd, and
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Mr. Hauswald also reported to the Polypore Board, that a {{jj NG
I (20203 at 088, in camera; PX0738 at 010, in
camer). Tn contes, (I
—} (PX0203 at 085, in camera). -

The proposition that Dararnic (N s

not supported by the evidence. Daramic was a full and active participant in the deep-cycle,
motive and statfonary (UPS) markets prior to the acqhisition, and competed with MPLP_
head-to-head. (See, e.g., CCFOF 273.-275, 277-279, 287-292). With respect to the deep—éycle '
market in particular, Mr. Roe acknowledged telling customers that Daramic was f‘aggressiVely ‘
pursuing” that market. .(Roe, Tr. 1209-1211; PX1071 at 001-002). Daramic was gaining market
share in the deep-cycle market in part through customers converting from Flex-Sil to HD for use

in their deep-cycle batteries. (Roe, Tr. 1212-1213; 1277-1278).

} (RX00814 at 003, in camera; Hauswald, Tr. 906-07, in camera). {

, } (Hauswald, Tr. 907, in camera). The addition of Microporous’ facilities in
Piney Flats, Tennessee and Fiestritz, Austria would help to immediately alleviate the mounting
capacity concerns at Daramic. (Toth, Tr. 1564-65).

Response to Finding No. 269:
Daramic’s only real “capacity concerns” were with the impending expansion of

Mictoporous, which hod (N
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I | (0462 at 005, in camera,

PX0738 at 013, in camera; PX0463 at 002, in cahzera). (See also CCRF 265; CCFOF 769-770,
772).

270. |
} (Graff, Tr. 4862-63, in camera).

} (Graff, Tr. 4862-63, in camera). In fact, {

(Gratf, Tr. 4863, in camera). {

} (Graff, Tr. 4862-63, in

} (Graff, Tr. 4862-63, in camera).

Response to Finding No. 270:

As’ detalled above in CCRF 268, _
_} Furthermore, Respondent has no
valid efficiency claims. Dr. Kahwaty and Dr. Simpson both agree that that pecuniary raw
material savings that Daramic achieved were {_
_} (Simpson, Tr. 3240, in camera;
Kahwaty, Tr. 5252-5254, in camera). Dr. Kahwaty {—
N (<:hwaty, Tr. 5249-5250, in camera). Overall, ([ | N JNNNIN
.
—} or not factually supported. (CCFOF |

1054 see generally CCFOF 1051-1053, 1055- 1057)

(Toth, Tr. 1587-89, in camera; RX546, in camera, RX724).

} (Toth, Tr. 1587, in camera). |

} (Toth, Tr. 1589, in camera). {
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} (Toth, Tr. 1589-90, in camera).

Response to Finding No. 271:
This proposed finding is contradicted by evidence that {Daramic actually raised its

estimates of the MPLP income figures after reviewing the “Black Box” information. After

Daramic presented to the Polypore Board its own projections, {—

I (°:2018-001, in camera; Riney, Tr. 5012-5014, in camera).

(Riney, Tr. 5013-5014,
in camera). »
Moreover, this finding is vague and ambiguous because Daramic -
—} and the testimony does not reference which version of the scenario is being
referenced. (Riney, Tr. 5012-5013, in camera).

272.

} (PX0059 at 001, in camera, RX01227, in camera).
At all times, Daramic’s rationale for acquiring Microporous was to obtain the benefits of the
rubber technology and access to the deep cycle segment. (Toth, Tr. 1554-55, 1564; Toth, Tr.
1587, in camera).

Response to Finding No. 272: :
Once again, Respondent contradicts its earlier factual assertion that [—

_} (See CCRF 261, RFOF 3). The second sentence is also

wrong, but on a much more material point. The self-serving statements of Mr. Toth cannot come
close to rebutting the overwhelming evidence that Daramic’s motivations in acquiring MPLP -
were anticompetitive. (See CCRF 265-271).

g Synergies Following the Acquisition

106




273.  After the Acquisition, Daramic improved Microporous’ existing plants, processes, and
equipment. (Hauswald, Tr. 1061).. At the Piney Flats facility, Daramic created a task force of -
engineers from Daramic’s Owensboro facility to decrease costs and improve yields on
Microporous’ existing lines. (Hauswald, Tr. 1062-63; RX628). Prior to the Acquisition, the
CellForce line had a yield of approximately 76%. (Hauswald, Tr. 1062). This yield was
improved to approximately 90% through the efforts of the Daramic task force. (Hauswald, Tr.
1062). In order to achieve higher efficiency, the team of engineers applied Daramic’s best
practices to the lines in Piney Flats, which improved safety and environmental standards,
reduced costs and improved quality. (Hauswald, Tr. 1063). For example, Daramic changed the
oil used in the manufacturing process in Piney Flats to a higher grade to improve the quality of
the product. (Hauswald, Tr. 1064). Daramic also improved the solvent recovery system in order
to reduce solvent consumption by approximately 25%, which reduced costs and waste.

(Hauswald, Tr. 1065).

Response to Finding No. 273:

First, the proposition in the sixth sentence about oil is contradicted by Mr. Riney’s

deposition testimony. Mr. Riney, who has a role in deteimining‘ what efficiencies Polypore

could achieve by acquiring Microporous, did not know why using
I | (°x0912 (Riney, Dep. at 43, 104, in

camera)). Second, pre-acquisition, Microporous was profitable and was a competitive threat.

(Trevathan, Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466,

472-490, 501-507, 526-527, 529, 1044). {
I } (CCFOF 1054; see generally CCFOF -

1051-1053, 1055-1057). ‘

274.  Daramic personnel also worked to improve costs and efficiency at the Fiestritz facility. -
For example, the solvent recovery system was improved like it bad been in Piney Flats.
(Hauswald, Tr. 1066). Daramic engineers also increased the capacity of the lines by fixing
glitches in the winding and finishing areas. (Hauswald, Tr. 1065-66).. These improvements
allowed Daramic to fill the second line with pure SLI product. (Hauswald, Tr. 1065-66).
Additionally, Daramic found ways to reduce the smell of sulfur originating from the product
process and plaguing the surrounding Austrian community. (Hauswald, Tr. 1065).

Response to Finding No. 274:

First, the proposition in the third sentence that Daramic’s improvements allowed for the

line to be filled with SLI separators is contradicted by the fact that Microporous was trying to fill
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the line as early as 2007 with customers SLI séparator purchases. (Gaugl, Tr. 4626; see also
CCFOF 631-632). Tucker Roe considered Miéroporous to be a competitor in SLI as evidenced

by Microporous’s quoting for Fiam’s SLI separator business. (Roe, Tr. 1307-1308; see also

CCFOF 692). Additionally, Daramic’s improvements to the line _
I (R ncy, T 4963-
4964, in camera). In fact, Mr. Gaugl stated “we [Microporous] had the capability to produce
separators for automotive” without Daramic acquiring Microporous. (Gaugl, Tr. 4626-4627).
Second, pre-acquisition, Microporous was profitable and was a competitive threat.

(Trevathan, Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466,

472:490, 501507, 526-527, 529, 1044,
I  (CCFOF 1054 s genrally CCFOF

1051-1053, 1055-1057).

275. At both former Microporous facilities, Daramic found ways to reduce and recycle scrap
material. (Hauswald, Tr. 1067). Instead of simply throwing the scrap away, as Microporous had
done, Daramic now regrinds and reuses the material to create new product. (Hauswald, Tr.

1067). This practice not only reduces waste, but also results in cost savings for both plants.
(Hauswald, Tr. 1067). :

Response to Finding No. 275:
Pre-acquisition, Microporous was profitable and was a competitive threat. (Trevathan,

Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466, 472-490, 501-

507, 526-527, 529, 1044,
I (CCFOF 1054; see generally CCFOF 1051-1053,

1055-1057).
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Hauswald, Tr. 904, in camera;

RX1603, in camera). |

} (Hauswald, Tr. 904, in camera; Riney, Tr.
5020, in camera; RX1427, in camera; RX1428, in camera). {

} (Hauswald, Tr. 904, in camera; RX1431, in camera; RX1432, in camera;
RX1433 in camera;, RX1473, in camera).

Response to Finding No. 276: »
First, the proposition in the first sentence about significant raw material savings is

contradicted by several pieces of evidence in the record. Daramic has not passed along any raw
material savings to _} (PX0912
(Riney, Dep. 200-201, in camera)). Moreover, the efficiencies that Daramic has achicved byi
acquiring Microporous is rathcr trivial,when compared to elther the $76 mllhon Daramic paid to
acquire Microporous or the_ in 11t1gat10n expenses that Daramic has spent as of
January 3, 2009, which does not mcludg the time period where Daramic engaged in an onslaught
of extensive discovery and a thir-ty,day trial. (PX0954 at 006, in camera; PX2160 at 041).

Second, the proposition in the second senteﬁce is contradicted by the fact that {-

1

originally paying for silica from ([} Rivey, Tr. 5021-5022, in camera). Third, the
proposition m the third sentence is contradicted by the fact Daramic {-} passed along any of
these alleged “significant” savings in ultra high molecular weight to {_}
(PX0912 (Riney, Dep. at 200, in camera). Instead of Daramic passing along the cost saviﬁgs to -
its customers, Daramic increased prices in 2009. (PX0371).

Lastly, pre-acquisition; Microporous was profit-able and was a competitive threat.

(Trevathan, Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466,
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472-490, 501-507, 526-527, 529, 1044). {
I | (CCFOF 1054; see generally CCFOF
1051-1053, 1055-1057).

h. Daramic’s Difficulties In the Current Market

277. The current lead-acid battery separator market is a “tough business.” (Toth, Tr. 1568).
{
} (Toth, Tr. 1568; RX00927

at 5-16, in camera). As a result, Daramic has been experlencmg continuous declines in its
margins (PX3016 at 010; Toth, Tr. 1649).

Response to Finding No. 277;
Respondent’s assertion that the battery separator business is a tough business from the

perspective of separator producers and that its cusfomers possess market power is belied by the
evidence ﬁhat battery producers have few alternative sources of supply. (See generally CCFOF
258-323). Daramic’s own docum¢nts confirm that battery manufacturers lack buying power.
.|
I (<0265 ot 008, in camera).
Accarding to Daramic,
N
|
-}. (PX0265 at 004, 007-008, in camera). {—
-
(PX02635 at 010, in camera). _
I | (75025 ot 011, i

camera).
Because it is the separator suppliers that have the power in the industry, Daramic’s

leadership is regularly called upon to demonstrate pricing power. (CCFOF 1079-1080; PX0832
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at 004 (“demonstrate pricing power in the marketplace regardless of movements in material and

energy costs.”); PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included {JJjji]

_}; PX0467 at 002, in camera (CEO Company Goals for 2006 _

I £X0469 at 003, in camera (CEO Company Goals for 2007); PX0204 at 002 (Mr.
Hauswald’§ 2006 goals included “Raise Daramic prices where possible to demonstrate pricing
power regardless of cost movements™). |
. Daramic’s assessment that battery manufacturers lack buying power is confirmed by
customer testimony at trial. (See e. g.; Gillepsie, Tr. 3002, in camera (Exide believes that
negotiations with Daramic are —}); Gillespie, Tr. 3066-
3068 (Exide has not used its size as leverage in negotiations with Daramic); Gillespie, Tr. 3097-
- 3098 (Exide has not used pressure points to negotiate and get their will); Craig, Tr. 2565 ‘
(EnerSys does not coﬂsider itself a power buyer, “not at all, not close.”); Benjam‘in Tr. 3525,
3522 (Bulldog Battery received a 10% post-acquisition price increase, which Bulldog considered
“pretty exorbitar_lt’f but “[t]here was no way to try to negotiate a lower price. There was no place .
to go.”); Godber, Tr. 242, in caméra (Trojan concerned about Daramic’s acquisition of
Microporous because (
R ); Godber Tr. 133, 232-233, 239-242, in camera (notwithstanding the fact that Trojan
is the ;vvorld’s largest manufacturer of deep cycle batteries, _
D |
With regard to this findings assertion that Daramic has been experiencing continﬁous
declines in its margins, the finding cites a document that was not in evidence. (See Toth, Tr.

1647, 1654, 1656-1657 (No ruling on document’s admissibility based on Respondent’s objection
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of surprise). Moreover, the testimonial evidence of Mr. Toth is contradicted by Daramic’s
financial statements, which show steady margins. (PX0294 at 006; Sée CCRF 278). Moreover,

Polypore’s majority owner, Warburg Pincus, advised that in a presentation to JP Morgan,

Dacamic needed t
N (X 1715 at 002, in camera; CCFOF

991). Mr. Toth heeded Warburg Pincus’s advice and Jjotted down the advice almost word-for-
word on an agenda for a meeting with those that made the presentation: “Be clear that price was

out in front & consistent w/cost escalation . . . no margin erosion.” (PX0485 at 001).

i. Daramic is Experiencing Declining Margins and Rising Costs

} (Riney, Tr. 4924-4929, in camera).

} (Riney, Tr. 4927-4928, in camera). |
} (Riney, Tr. 4924, in camera). {

} (Riney, Tr. 4928, in camera).

Response to Finding No. 278:
Respondent’s testimonial-only evidence to support this finding is contradicted by the

documentary evidence of actual contribution margins found in its financial statements, which

Daramic presented to the Polypore Board. (PX0294 at 006, in camera; Riney, Tr. 4981, in

camera). (N
- I (PX0294 at 006, in camera; Riney, Tr. 4982-4983).
I} (70254 2t 006, in camerc). (N
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|
I | (P <025 2t 006, in camera). ([N
|
I | (X025 2 006,
in camera).
.}k
(PX0294 at 006, in camera; Riney, Tr. 4983-4984, in camera). ). {[ GGG
.
I (P <0294 at 006, in camera; Riney, Tr. 4985, in
camer. (N
_} (PX0294 at 006, in camera; Riney, Tr. 4984, in camera).
(.
i
(?X0294 at 006, in camera; Riney, Tr. 4986, in camera).

With regard to Daramic’s actual financial performance in 2008, one of the reasons

paramic’s { |
I | (Rincy. Tr. 5004, in

camera; see also PX2160 at 034 (Polypore SEC Form 10-K for 2008 reporting that the decline in
margins was “primaril'y attributable to the acquisition of Microporous, which has lower gross

profit margins.”)

} Riney, Tr. 4924, in camera). {

, Tr. 4924, in camera).

} (Riney, Tr. 4929, in camera).
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Response to'Finding No. 279:
The assertion in this finding contradicts the record evidence. (See CCRF 278 (Showing

actual contribution margins remained steady with little fluctuation between 2005 and 2008

budgeted financial forecast)).

} (Riney, Tr. 4926, in
camera).

} (Riney, Tr. 4930, in camera).

} (Riney, Tr. 4926-
27, in camera).

Response to Finding No. 280:
Complaint Counsel has no specific response.

} Riney, Tr. 4930, in camera). |

l I I I H B H B
Rinevy, Tr. 4930-31. in camera).

(Riney, Tt. 4931, in camera).

Response to Finding No. 281:
Respondent’s testimonial-only evidence to support this finding is contradicted by the

documentary evidence of actual adjusted EBITDA margin found in its financial statements,

which Daramic presented to the Polypore Board. {_
I | (<0254 ot 006, in camera;sce
also CCRF 278 (multi-million dollar increases in adjusted EBITDA dollar). With regard to
Respondent’s contention that Daramic incurred {—
—} in 2008 after the acquisition, when Daramic and Microporous quit

competing. (Riney, Tr. 4930-4931, in camera). Capacity in Owensboro was moved to
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Microporous’s Piney Flats facility and capacity in Potenza was moved to Microporous’s Feistritz
facility. (Roe, Tr. 1744; Gaugl, Tr. 4572). Had Daramic not acquired facilities from
Microporous, Daramic would have had to either keep facilities and capacity open and available

in order to compete against Microporous, or lose sales to Microporous. (PX0463 at 003, in

camera; RX1097 at 003, in camera ([
I ) < <50 PX0203 at 088 (Daramic
presentation to Polypore Board stating; {|
I -

Mo_reoyer, Polypore views the restructuring as a way of achieving cost-savings.
‘Daramic’s ﬁast restructuring was done in order to achieve cost savings associated with moving
capacity from high cost facilities to low cost facilities. (Riney, Tr. 4932-4933, in camera
¢« I
L

-};,see also RFOF 285 (stating Daramic’s restructuring efforts to reduce costs by

 moving production to lower cost areas)).

} (Riney, Tr. 4931, in camera).
} (Riney, Tr. 4931, in camera).

Response tb Finding No. 282:

The contemporaneous documentary evidence from Daramic’s financial results, which
were presented to the Polypore Board of Directors, contradicts the testimonial-only evidence that

there is a continual erosion of Daramic’s margins. (See Response to CCRF 278 (Showing actual

contribution margins (I
, —}) In addition, Polypore’s largest shareholder and owner prior to
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the company going public, Warburg Pincus, advised that in a presentatibn to JP Morgan, -

Daramic needed (I
I | (°X 715 at 002, in canera; CCFOF

991). Mr. Toth heeded Warburg Pincus ’s advice ahd jotted down the advice almost word-for-

" word on an agenda for a meeting with those that made the presentation: “Be clear that price was
out in front & consistent w/cost escalation . . O mafgin erosionf” (PX0485 at 001).
283.  One reason for the decline in gross profits has been the increased cost of raw materials

and escalating energy costs. (PX2160 at 034; Toth, Tr. 1390-1391). Raw materials make up
about a third of Polypore’s cost of sales. (PX3016 at 038).

Response to Finding No. 283;
Respondent’s statement that raw materials make up a third of Polypore’s cost of sales,

relies on a document that was not admitted into evidence. (See Toth, Tr. 1647, 1654, 1656-1657
(No ruling on document’s admissibility based oﬁ Respondent’s objection of surprise). Moreover,_
the finding’s assertion regarding cost as it relates to Daramic’s business is ambiguous, bécause
approximately half of Polypore is made up of businesses that are not related to lead acid battery
separators. (CCFOF 3-6). With regard to the fiﬁding’s assertion that gross profits declined, |
Polypore’s 10-K contradicts this and shows gross profits for Polypore increasing from $197
million in 2007 to $215.7 million in 2008. (PX2160 at 28). With regard to the Energy aﬁd
Storage segment’s decline in gross profits as a percent of sales from 2007 to 200>8vthe other
reason, as stated in its Polypore’s 2008 SEC form 10-K, was “primarily attﬁbutaﬁle to the
acquisition of' Microporbus, which has.lower gross profit margins than our other lead-acid
battery separator production facilities . . . and costs associated with the strike at our Owensboro,

¥

Kentucky facility.” (PX2160 at 034).

.} (Riney, Tr. 4933, in camera). {

(Riney, Tr. 4934, in camera). {
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(Riney, Tr. 4934, in camera). {

4934-35, in camera). |
- (Riney, Tr. 4934-35, in camera).

Response to Finding No. 284: '
Respondent cites testimonial-only evidence as the basis for this finding, which is not

supported by cbntcm_poraneous documentary evidence. Moreover, Dr. Simpson testified that .
based on producer price indices from the Bureau of Labor statistics, which showed‘ oil and

energy c- falling after September 2008, in his opinion input cost increases would nét justify
the price incrgases that Daramic was putting through to its customers given the fall-off in input

* prices. (Simpson, Tr. 3215-3218; PX0033 at 023-26, in camera, PX0033 at 045; see also
CCFOF 794-796).

285. }

(Riney, Tr. 4932, in camera). Polypore as a whole has attempted to offset Daramic’s declining
margins by restructuring and reducing discretionary spending. (PX3016 at 010-11; Toth, Tr.
1649). These efforts were partially offset by the FTC expenses and the considerable
administrative expenses that were inherited from the acquisitions. (PX3016 at 019). {

Tr. 4932, in cameraq).

} (Riney, Tr. 4932, in
camera).

Response to Finding No. 285:
This findings proposition that margins are declining steadily is refuted by Daramic’s

financial statement presented to the Polypore Board. (See CCRF 278-279; 281-283). Moreover,
the finding relies on a document that was not admitted into evidence. (See Toth, Tr. 1647, 1'654,
1656-1657 (No ruling on document’s admissibility based on Respondent’s objectibn of surprise).

With regard to the reminder of this finding, Complaint Counsel has no specific response.

286.
4933, in camera). {

} (Riney, Tr. 4933, in camera).

Response to Finding No. 286:
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I | (Riey, Tr. 4933, in camera).
— }

(Riney, Tr. 4933, in camera).

287. |

(Riney, Tr. 4954, in camera). {
} (Riney, Tr. 4954-4955, in camera).

Response to Finding N 0. 287:

Respondent’s contention in this finding that {—
|
-
________________________________________J
|
§ (Giligspie, Tr. 2999-3000, in camera: see also CCFOF1068). Moreover,
notwithstanding Daramic’s claim that it has {_
_} (Gillespie, Tr. 3000, in camera). In fact, Daramic
cctualty
_} (Gillespie, Tr. 3148-3149, in cameray).
.
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I} (Gillespie, Tr. 3151-3152, in

cameraq).

288. Based on the foregomg, the Court finds that Daramic has expenenced declining margms
and increasing costs since at least 2005.

Response to Finding No. 288: _
This is a legal conclusion, not a factual assertion. Moreover, it is based on Respondent’s

proposed findings above that are incorrect and/or invalid, as detailed in CCRF 277-287.

e Daramic Operates In a Stagnant Induémg

209. (N | (R T 431, in camera).
The PE technology used by Daramic has been in existence for many years. (Toth, Tr. 1568).
Daramic is currently using a line that was built in 1969, and the patents protecting much of its
intellectual property expired in the 1980s. (Toth, Tr. 1569).

Response to Finding No. 289:
This finding is contradicted by evidence that in order to have the competitive advantage

of meeting the widest range of customer needs, Daramic has patents and know-how, product
customization, technical support, sales, support, and battery expertise. (Hauswald, Tr. 825-826,
in camera; PX0194 at 036, in camera). Daramic owns 18 active patents. (PX2074). Its PE
' . patent portfolio includes patents on HD and CellForce. (Gilchﬁst, Tr. 382; PX2161; PX2166).
In industrial applications, Daramic uses a special patented “clean” oil that reduces the pr.ésénce
of black scum, which can interfere with the pl;oper maintenance and function of these typeé of
batteries. (Whear, Tr. 4807; PX0582 at 050).

In addition Daramic recognizes that separator competitors are differentiated, which is not

consistent with a mature industry. In assessing the performance of its technology compared to

other battery separator manufacturers, Daramic views {_
I (5015 at 030, in camera). (I
I | (PXO15:4 at 025, in camera).
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290. Because of the lack of leverage with both suppliers and custoiners, as well as the
proliferation of competition in the marketplace, Daramic has sustained more than $100 million in
restructuring expenses over the last four years. (Toth, Tr. 1569).

Response to Finding No. 290: A .
This finding is contradicted by evidence found in Polypore’s Form 10-K reporting

Polypore’s financial results for Fiscal year ending January 3, 2009. (PX2160). Polypore’s 10-K
| details the company’s restructﬁring plans for each of the years between 2005 and 2009. (PX2160
at 038). According to the 10-K, the restructuring plan had nothing to do with the lack of
leverage or the proliferation of competition, but rather Polypore’s attempt “to aiign'lead—acid
battery separator production capacity with demand, reduce costs and position ourselves to meet
future growth opportunities.” (PX2160 at 038). _ .
Moreover, the $100 million dollars testified to by Mr. Toth, is off by a fa;:tor of $30
million, as the only two restructurings affecting the energy storage segment, according to
Poly};orc’s 10-K, were $61.7 million in 2008, and $9.1 rhillion in 2605. (PX2160 at 038). With
respect to the $9.1 million in 2005, that restructuring waé “to better accommodate customér

growth and related demand” and lower the cost of production for lead-acid separators by

transferring the Jungfer assets to Daramic’s Thailand facility. (PX2160 at 038; Riney, Tr. 4932,

in camera). With regard to the $61.7 miltion in 2008, ||| | GcNcNGNGNGNGNGEGEE
|
-} (Riney, Tr. 4933, in cameéra). In describing the environmental contamination at thev
Potenza, Polypore’s 10-K does not mention either éustomers or competitofs as the reason for
'setting aside money to remediate the Potenza site. (PX2160 at 076).

With regard to the findings contention that Daramic lacks leverage with its customers as a
result of competition, Daramic’s own documents confirm that battery manufacturers have little

leverage in negotiations with suppliers and that competitive rivalry among separator suppliers is

tow. ccrF 277). (I
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A (70255 2 005
in camera). According to Daramic, _

, _
|
-}. (PX0265 at 004,.007-00.8, in camera). (| KGN
T
(PX0265 at 010, in camera). {—
I | (°<0265 2t 011, i

camera).
291. Polypore’s energy storage segment, which includes Daramic, has been declining in gfoss

profit in the current economic climate. (Toth, Tr. 1390-1391). Between 2007 and fiscal year
2008, the energy storage segment has declined 3.7%. (PX2160 at 034; Toth, Tr. 1390-1391).

Response to Finding No. 291:

With regard to Daramic’s actual financial performance in 2008, one of the reasons

Daramic’s {
I | (Rircy, Tr. 5004, in

camera; see also PX2160 at 034 (Polypore SEC Form 10-K for 2008 reporting that the decline in
margins was primarily attributable to the acquisition of Microporous, which has lower gross
profit margins.)

292. In recent times, the lead-acid battery separator business has remained “soft.” (PX3016 at
007; Toth, Tr. 1649).

Response to Finding No. 292:
This findings contention that the lead-acid battery business has remained “soft” in recent

times is contradicted by the fact that its most recent strategic audit Daramic states that industry

demand is expected to increase by ([

(PX0194 at 023, in camera). In fact, demand‘in Asia has not declined since the most recent

economic recession. (Hall, Tr. 2852- 2853, in camera ([ |  NENGENEGEcGcGcGTE
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A )))- Moreover, the finding relies on a

document that was not admitted into evidence. (See Toth, Tr. 1647, 1654, 1656-1657 (No ruling
on document’s admissibility based on Respondent’s objectioﬁ of surprise).

293.  As of May 7, 2009, Polypore’s energy storage sales were down 29% over the same
period in 2008. (PX3016 at 010). This loss was mainly concentrated in the lead-acid business,
as Polypore’s lithium business (Celgard) has been performing relatively well. (Toth, Tr. 1649).
Specifically, first quarter 2009 sales in the lead-acid battery separator business declined 30%

over the prior year due to the weak economy, the declining dollar, the loss of JCI's business, and
the lowering of customer inventory. (PX3016 at 011).

Response to Finding No. 293:

The document cited does not support the “declining dollar” as a reason for the reduction
in first quarter sales. The ﬁnding relies on a document that was nof admitted into evidence. (See
Toth, Tr. 1647, 1654, 1656-1657 (No ruling on document’s admissibility based on Respondent’s
objection of ‘surpxise). Moreover, the document actually states that the sales reduction was a
result of the “negative impact of the euro to dollar exchange rate,” which means the

strengthening dollar had a negative impact when selhng separators in Euros. (PX3016 at 011).
Exchange rate ﬂuctuatxons can have either a positive or negative impact on sales. In 2008, it had |
a positive impact according to Polypore’s 10-K for fiscal 2008. (PX2160 at034).

294, Based on the-ﬁndings above, the Court finds that the flooded lead-acid battery separator
industry is a mature, stagnant growth industry. The Court further finds that Daramic’s sales and

profits are declining in the current market.

Response to Finding No. 294: '
-This is a legal conclusion, not a factual assertion. Moreover, it is based on Respondent s

proposed findings above that are incorrect and/or invalid, as detailed in CCRF 289-293.

k. ~ Burden of Acquiring Microporous

295.  Another reason for the decline in gross profits for the energy storage segment of Polypore
was Daramic’s acquisition of Microporous, which had lower gross profit margins than Daramic.

(PX2160 at 034; Toth, Tr. 1390-1391).

Response to Finding No. 295;
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Complaint Counsel has no specific response.

} (Riney, Tr. 4960, in camera). {

} (Riney, Tr. 4960, in caniera). {

} (Riney, Tr. 4960, in
camera).

Response to Finding No. 296:
This finding is contradicted by the fact that after Daramic presented to the Polypore

Bos s v e, [

I | 015

001, in camera; Riney, Tr. 5012- 5014, in camera). {—
Moreover, this finding is vague and ambiguous because Daramic {_

- } and the testimony does not state which version of the i'arious scenario is

being referenced. (Riney, Tr. 5012-5013, in camera).

L.} (Riney, Tr. 4961, in camera). {

Response to Fmdmg No. 297:
This fmdmg is contradicted by Mr. Rmey s own testimony that Daramic {_

-} (Riney, Tr. 5012-5013, in camera). Without reference to a particular scenario,

any comparison, including the scope and magnitude of the differences between the information
received pre and post-merger, is meaningless.

298.
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, ln camera).

Response to Finding No. 298: ,

This finding is contradicted by the fact that Microporous was controlled by Daramic for
10 months during' 2008 and did not have its own actual sales as an independent entity. (See
RX01589 at 003 (stating that‘Mi'croporous was acquired by Daramic on February 29, 2008.)

After February 29, 2008, the two firms no longer competed with one another. Respondent also

fails to point to any documentary evidence to support its contention that {—

I |

In addition, this finding is also contradicted by evidence that Daramic plants kept sales
volume that, but for the acquisition, would have gone to Micréporous’s facilities. In 2008,
1
I 70205

086, in camera; PX0294 at 002, 008, 013, in camera; Riney Tr., 4986-4987). Mr. Riney testified

i e
-.} (Riney, Tr. 4986-4987). The evidence shows that a portion of] _

I (. . 221011, in camera), |

, LN camera).

(Riney, Tr. 4961, in camera).

Response to Finding No. 299:
124



The assertion in this finding is contradicted by the record evidence. (See CCRF 298).

'} (Riney, Tr. 4962, in camera).

: Response to Findihg No. 301:
This finding is contradicted by the evidence. A CellForce production line is a

polyethylene line capable of running pure PE separators for SLL. (RFOF at 185). At the Feistritz
plant 'facility, Microporous built two production lines both of which could produce CellForce
separators or plain polyethylene separators for SLI batteries. (Gilchrist; Tr. 332).

Microporous planned to produce polyethylene (PE) separators for automotive batteries on one of

the two production lines at its recently built plant in Feistritz, Austria. (Gilchrist, Tr. 331-332).




(PX2001 2t 001-002, in camera).
I (- 200! 2t 003-004,in camer). (g
B, (22001 51005, in camera),

I 200! 2t 006, in camera).

With regard to Respondent’s claim that the an independent Microporous would have

significant excess capacity today, does not square with the testimony. Acéording to Peter Gaugl;
the capacity utilization of the Feistritz facilities two lines is 70% today, and 30% of the th lines
is being run for CellForce. (Gaugl, Tr. 4569-4570). Thus tﬁe _capacity utilization on one line
running only CellForce would be much gréater than testified to by Mr. Riney. The évidence also -
indicates that Piney Flats capacity for CellForce would be more fuily utilized but for the '

acquisition, and certainly much greater than 38% that Respondent claims it is today. -

B - . 2210-2211, in camera).

Respondent’s contention that Microporous would have negative net income at both its
facilities, but for the changes made by Daramic following the acquisition is contradicted by the
evidence that prior to the acquisit{on Microporous was profitable, growing and it was all upside
potential. (Gilchrist, Tr. 403). Prior to the acquisition, Micro‘porous was profitable and was a
competitive threat. (Trevathan, Tr. 3652; Roe, Tr. 1281; PXO482 at 002; see also CCFOF 326,

346, 425, 465-466, 472-490, 501-507, 526-527, 529, 1044). A Microporous document prepared
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two weeks before the merger for an IGP investor conference shows that Microporous had
growing sales and steady EBITDA. (PX0078 at 019-020). Microporous’s offering
memorandum also shows Microporous to be in healthy financial shape, with significant potential

for EBITDA growth from the expansion. (PX0072 at 059, 064, 066).

i (Riney, Tr. 4970, in camera). {

 (Riney. 1. 49/0. 1n camera).{l

}‘ (Riney, Tr. 4971;

Response to Finding No. 302: o

Respondent’s contention that the former Microporous plants operate as stand-alone
entities and do not rely dpon each other or any of Daramic’s other plants is contradicted b}; the
evidence that CellForce produced in both U.S. and in Austria, uses Ace-Sil dust. In fact, Mr.
Riney esitied o (N
_} (Ripey, Tr. 4971, in camera). The Ace-Sil dust is produced in Piney Flats and
shipped to Austria in 500 pound bags. (Gaugl, Tr. 4552). Moreover, Microporous’s two plant
strategy with a facility in Austria, waé a key component in Microporous’s plans to expand sales

in North America, as well as in Europe. (See CCFOF 678-681).

Riney, Tr. 4973, in camera).
} (Riney, Tr. 4973, in camera).

Response to Finding No. 303:
Complaint Counsel objects to all but the first sentence of this finding. At trial, Complaint

Counsel objected to the cost saving figures testified to by Respondent’s witness because

Complaint Counsel was not provided this information. (Riney, Tr. 5024-5025, in camera).
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Your Honor granted Cdmplaint Counsel’s motion, in part, stating that he would disregard the
exact numbers. (Riney, Tr. 5024-5025, in camera).

304. Based on the foregoing findings, the Court finds that the acquisitioh of Microporous has
caused additional declines in Daramic’s profits and margins, despite efforts by Daramic to

achieve synergies and reduce costs.

Response to Finding Ne. 304:
This is a legal conclusion, not a factual assertion. Moreover, it is based on Respondent s

proposed fmdmgs above that are incorrect and/or invalid, as detailed in CCRF 296-302.
305. The Court further finds that Microporous provided inaccurate hlfoﬁnation to Daramic
about its 2008 projected sales and EBITDA figures prior to the acquisition. Because

Microporous’ own internal budgeted sales and EBITDA figures were lower than the projections
provided to Daramic, it is clear that Microporous provided false information to Daramic.

Response to Finding No. 305:
This is a legal conclusion, not a factual assertion. Moreover, it is based on Respondent’s

propovsed findi_ngé above that are incorrect and/or invalid, as detailed in CCRF 296-302.

In addition, there is no evidence to support the findings contention that Microporous
provided inaccurate or false information to Daramic prior to the merger. And, if m fact the
information did turn out to not be a hundred pércent correct, there is no evidence to support the
findings contention that Microporous knew it to be inaccurate or intended to mislead Daramic.
As the ﬁﬂdings above explicitly state, Microporous provided Daramic with its ﬁrojectéd or
budgeted sales. (See e.g., RFOF295; 296). Respondent is well aware that budgeted projections
may not always turn out to be accurate. (See Riney, 501 1-5012,V1'n camera (stating that the

budget is {

1 Loss of Important Customers

306. {F} (Hauswald, Tr. 909,_in camera). JCI
represente 1 aramic’s total sales. (Hauswald, Tr. 1118). As of December 31, 2008,

Daramic lost all of its battery separator business with JCL. (Toth, Tr. 1535).. This constitutes a
loss of $55 million in annual revenue. (Toth, Tr. 1535; RX998, in camera)

Response to Finding No. 306:
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The third sentence is contradicted by Mr. Hall’s testimony at trial that JCI continues to
use Daramic as its supplier of separators for golf cart batteries. (Hall, Tr. 2705, 2874, in
carhera).

307.
Riney, Tr. , In camera).

Response to Finding No. 307:
Complaint Counsel has no specific response.

308. As a result of the loss of JCI's business, Daramic was forced to shut down its Potenza,
Italy plant, which was a main supplier to JCI. (Toth, Tr. 1535; Hauswald, Tr. 908, in camera;
RX997). While it was operating, the Potenza plant had a capacity of P
_} (Hauswald, Tr. 922, in camera). The closing of that plant resulted m the termination
of more than 125 employees. (Toth, Tr. 1535). Due to the loss of JCI’s business, Daramic was
also forced to restructure its Owensboro plant and shut down some of the production lines

located there. (Toth, Tr. 1535). Owensboro’s production capacity has been reduced from 105
million square meters to 65 million square meters. (Hauswald, Tr. 923).

Response to Finding Ne. 308:
Complaint Counsel has no specific response.

309. Additionally, due to the world-wide economic downturn, there has been a decline in the
volume of separators that existing customers are ordering. (PX3016 at 024). While Daramic is
hopeful about the future, there has been no noticeable improvement in ordering patterns. (Toth,
. Tr. 1653). Moreover, replacement sales have been flat to slightly down. (PX3016 at 034).

Response to Finding No. 309:
- The finding’s assertions that the separator demand is down because of the economic

downturn and that replacement sales are flat relies on a document that was not admitted into
evidence. (See Toth, Tr. 1647, 1654, 1656-1657 (No ruling on document’s admissibility based
on Respondent’s objection of surprise).

310. Daramic’s ten year contract with Exide is set to expire at the end of 2009. (Hauswald, Tr.
1117). Daramic does not have a new contract in place with Exide and does not know whether it
will continue to supply separators to Exide after the contract expires. (Hauswald, Tr. 1117; Roe,

Tr. 1719-20). Daramic has been attempting to negotiate a new agreement with Exide since early
2007. (Roe, Tr. 1713).

Response to Finding No. 310: »
. The fifth sentence mischaracterizes the evidence and is contradicted by Exide’s testimony

at trial. Exide will have no choice but to continue to purchases separators from Daramic after
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2000 becas (N

v -} (Glllespxe Tr. 2953-2954 (only one provider today of deep cycle separators), 3037-
3039, incamera ([
|
I ) 50 i canere
I ) :0-5. i« corera
)

311. Based on the foregoing, the Court finds that the loss of JCI's business has had a
significant negative impact on Daramic’s business. The loss of this business has caused
Daramic’s margins to decline. :

Response to Finding No. 311:

Complaint Counsel has no specific response.

- m. Effect of the Strike

312. The Owensboro strike lasted 55 days during the fall of 2008. (Hauswald, Tr. 1071). At
that time, Daramic HD was only being produced at the Owensboro facility. (Hauswald, Tr, p.
1072). The labor stoppage had a major negative impact on all of Daramic’s production, and
specifically on Daramic HD. (Hauswald, Tr. 1072-1073). Product had to be shipped from other
global locations in order to satisfy the demand, and Daramic had to reorganize its supply chain.
(RX001167; Hauswald, Tr. 1075-1076). The expenses incurred during the strike have
contributed to Daramic’s recent decline in gross profit. (Toth, Tr. 1393).

Response to Finding No. 312: _
The findings contention that product was shipped to North America from other locations

at Daramic’s expense is contradicted by the evidence that EnerSys was forced to ship a
container of separatoré to its Monterréy plant from Daramic’s Feistritz facility during the
Owensboro strike at a high freight and time cost. (PX1285). The cost of the separator was
approximately 20 percent more because EnerSys had to pay in Euros, stock, carry, and freight
the material to Mexico. The duties that EnerSys had to pay frém Austria were approximately 6.5
percent. (Burkert, Tr. 2402).

n. °  Daramic’s Future
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313. If margins continue to decline and costs continue to increase, Daramic will be forced to
shed additional overhead costs and find other ways to reduce the costs of production. (Riney, Tr.
4974). Because there are limited cost factors which Daramic can control, Daramic may be
forced to move its production lines to lower-labor-cost locations. (Riney, Tr. 4974). Daramic
will also have to consider further workforce consolidation due to the poor condition of the
battery separator industry. (Toth, Tr. 1635).

Response to Finding No. 313:
The findings contention that Daramic’s margins have been in decline for years prior to

2008 is refutéd. by the evidence presented to Polypore’s board. (See CCFOF 278-279; 281-283;
285). Moreover, in March 2009 Polypore reported to its shareholders that Daramic
“implemented a restructuring pian to align lead-acid battery separator production capacity with
demand, reduce costs and position us to meet future growth opportunities.” (PX2160 at 034).
Nowhere, other than to this Court, has Respondent stated that it fears declining margins and
4 lowér sales will result in further restructuring.
B. Microp' lbfous Products, I.P.

a.  Background.

314. Microporous was a “niche” player in the battery separator industry until it was acquired
by Polypore on February 29, 2008. (RX00741 at 003; RX01452 at 005). Microporous -
developed and manufactured rubber and rubber-based battery separators for the lead-acid battery
industry. (RX00741 at 003).

Response to Fmdmg No. 314: '
The proposition in this finding is contradicted by the record evidence. Although the

Harris Williams & Company marketing book stated Microporous was a niche player, it also
stated “MPLs strong brand reputation high-quality products and l¢ading customer relationships
havé also positioned the Company to cspture substantial share of thé automotive SLI market, the
largest segment of the lead-acid battery industry.” (RX00741 at 017).

315,  Originally fouﬂded in 1898 as the American Hard Rubber Corporation, Microporous

developed and patented the ACE-SIL® rubber separator in 1935 and later developed the FLEX-
SIL® rubber separator in 1980. (Gilchrist, Tr. 313-14; RX01452 at 005).

Response to Finding No. 315:

Complaint Counsel has no specific response.
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316.  Up until the time of the Acquisition, Microporous’ Piney Flats plant was the only plant in
the world where rubber separators are manufactured. (PX2231 (Heglie, Dep. 96)). The Piney
Flats plant remains the only such plant today. (Toth, Tr. 1423).

Response to Finding No. 316:

The proposition in this finding is contradicted by the record evidence. To the extent that
Respondent is including PE/rubber separators in their deﬁni_tion of rubber separators,
Microporous’s Feistritz, Austria facility possessed lines thét were capable of producing
PE/rubber separators. (Gilchrist; Tr. 312, 558-59; Trevathan, Tr. 3714; Gaugl, Tr. 4551).

317.. Not until 1999 did Microporous expand its product line beyond traditional pure rubber -

technology by introducing the CellForce® product a polyethylene (‘PE”) separator with a rubber
additive. (RX01452 at 005).

Response to Finding No. 317:

Complaint Counsel has no specific response.

318. At the time of the acquisition, Microporous sold no pure PE separators. (Gilchrist, Tr.
557). , ,

Response to Finding No. 318: _
The proposition in this finding is contradicted by the record evidence. Prior to the

acquisition, Microporous had manufactured and sold SLI separators in North America and
consi_dered itself a competitor in that market. (Gilchrist,Tr. 308, 311, 313, 341-342). Daramic
-market share charts for SLI in North America give MPLP a 4 percent share of SLI sales, Entek

49 percent, and Daramic 47 percent, but nothing to any Asian producer. (PX0264 at 003).

b. Ownership History

319. As a “niche” company having been bought and sold several times over the years by
private equity firms, Microporous was familiar with acquisitions. (RX01452 at 005; RX00741 at
003).

Response to Finding No. 319:
The proposition in this finding is contradicted by the record evidence. Although the

Harris Williams & Company marketing book stated Microporous was a niche player, it also

stated “MPLs strong brand reputatlon high-quality products and leading customer relationships
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have also positioned the Company to capture substantial share of the automotive SLI market, the
largest segment of the lead-acid battery industry.” (RX00741 at 017).

320. At one time, Trojan Battery had an ownership interest in Microporous. (McDonald, Tr.
3784).

Response to Finding No. 320:
Complaint Counsel has no specific response.

321.  In 1997, several friends of, and investors in, the private equity firm, Kelso & Company
(“Kelso™), banded together to purchase Microporous. (McDonald, Tr. 3784; Trevathan, Tr.
3574; PX2300 (Heglie, IH at 20)).

Response to Finding No. 321; :
Complaint Counsel has no specific response.

322. After approximately 9 years of ownership, the Kelso investors decided to sell
Microporous because significant capital investment was needed to sustain any hopes of
expansion, and the Kelso investors were not interested in personally funding an expansion.
(Trevathan, Tr. 3589-90). The Kelso investors first contacted Warburg Pincus (“Warburg™), the
private equity owners of Polypore, but at that time Warburg was unable to finance the proposed
acquisition. (Trevathan, Tr. 3591-92; PX0908 (Amos, Dep. 139), in camera). The Kelso
investors also approached JCI, but the multi-billion dollar battery company chose not to pursue
the proposed investment. (Trevathan, Tr. 3592). _

Response to Finding No. 322: _ .
The proposition in this finding is contradicted by the record evidence. The assertion in

the first sentence is not supported by the citation. No where within the pages cited does Mr.
Trevathan say that Kelso investors deg:ided to sell Microporous because significant capital
investment was needed to sustain any hopes of expansion is not supported by the citation |
provided. (Trevathan, Tr. 3589-3590).

323.  Ultimately, the Kelso investors hired the Harris Williams & Company as an agent and
investment banker to sell the company. (RX00741 at 001). Harris Williams marketed the
company as a successful “niche” player in the battery separator business: “[t]he company has
succeeded in leveraging its superior product technology to establish leading positions in a
number of niche market segments within the lead-acid battery industry where the
_ electrochemical properties of rubber have technological and operating performance advantages.”
(RX00741 at 005). Additionally, the report states that “Microporous has established leading
market share positions in segments of the lead-acid battery separator industry where rubber
separators have proven technological operating performance advantages over competing battery
separator technologies. (RX00741 at 016).
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Response to Finding No. 323:
The proposition in this finding is contradicted by the record evidence. Although the

Harris Williams & Company marketing book stated Microporous was a niche player, it also

stated “MPLSs strong brand reputation high-quélity products and leading customer relationships
have also positioned the Company to capture substantial share of the automotive SLI market, the
largest segment of the lead-acid battery industry.” (RX00741 at 017). | |

324. On November 6, 2006, International Growth Partners (“IGP”) acquired Microporous.
(RX00741; Trevathan, Tr. 3757, 3592-93; McDonald, Tr. 3785). Eric Heglie, Jeff Webb, Jerry
Jukiewicz, Matt Antaya, and Mike Beaumont were the principlés at IGP in charge of the
purchase of Microporous. (PX2300 (Heglie, IH at 15)).

Response to Finding No. 324:
Complaint Counsel has no specific response.

325. IGP purchased Microporous because of its unique rubber product technology, “niche”
position within the lead-acid battery separator industry, 100% supply position for OE golf cart
manufacturers, and the possibility of some growth opportunities. (RX00741 at 005).
Microporous was an attractive investment to IGP because of its “differentiated products” and
opportunity for growth of these products. (PX2300 (Heglie, IH at 125-126)).

Response to Finding No. 325:
Respondent’s assertion for why IGP purchased Microporous is purely speculation and is

not supported by RX00741 at 5. Mr. Heglie stated that IGP saw growth potential for
Microporous in golf cart, reserve power, motive power markets, and automotive markets.

(PX2300 (Heglie, IH at 23-24)).

326. Less than two years later, on February 29, 2008, {—
M} (Gilchrist, Tr. 476-77, in camera; RX01227 at 009, in camera; RX1

16 at 4, in camera)

Response to Finding No. 326:

Complaint Counsel has no specific response.

C. Microporous Management

327. At the time of the Acquisition, Microporous principal management included Mike
Gilchrist, CEO, Larry Trevathan, VP of Operations, Matt Wilhjelm, CFO, and Steve McDonald,
Director of Sales. (RX00741 at 074; Gilchrist, Tr. 418) Gilchrist, Trevathan, and Wiljhelm
regularly participated in Board of Directors meetings in their respective roles. (PX2300 (Heglie,
- TH at 43)). '
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' Response to Finding No. 327:
The assertion in the first sentence is not supported by the Gilchrist citation.-

328. - Mike Gilchrist was the President and CEO of Microporous. (Gilchrist, Tr. 297). While
Gilchrist served as CEO from 1998 until the Acquisition, Gilchrist’s performance was under
strict scrutiny by both the Kelso investors and IGP. (Gilchrist, Tr. 297; RX00244 at 003;
PX2300 (Heglie IH at 59-60); Trevathan, Tr. 3569). Gilchrist worked in a product strategy role
at Daramic for several months before becoming the CEO for Altraverda Limited in Wales.
(Gilchrist, Tr. 297, 531-532)." ‘

Response to Finding No. 328: , _
The .proposition in this finding is contradicted by the record evidence. There are no

references in the record from IGP or Mr. Gilchrest that his position as CEO was in jeopardy or
that IGP no longer had trust in his decision making ability. Contrary to Respondent’s inaccurate
claim in this finding, Mr. Heglie stated “[IGP] thought the management team was sufﬁciént to
make a - to ultimatély generate a good investment outcofne' to us.” (PX2300 (Heglie, IH at
126)). Mr. Gilchrist had been in the industry for 32 years and at Microporous for 11 years.
(RX00741 at 074).

329. Larry Trevathan served as the Vice President of Operations for Microporous. (Trevathan,
Tr. 3569). He was hired by the Microporous Board under the direction of the Kelso investors in
November of 2004, (Trevathan, Tr. 3568). At the time he was hired, Trevathan was “made
aware that part of the reason why this position was open and the search was in place was there
was an opportunity to move into the — and backfill the president’s position eventually and
replace Mike Gilchrist.” (Trevathan, Tr. 3569). Trevathan currently serves as the Vice President
of Operations for Daramic. (Trevathan, Tr. 3566). :

Response to Finding No. 329: =

Mr. Trevathan’s finding is self-serving and inaccurate. The proposition in this finding is

contradicted by the record evidence. There are no references in the record from IGP or Mr.
Gilchrest that his position as CEO was in jeopardy or that his successor would be Mr Trevathan.
Contrary to Respondent’s inaccurate claim in this finding, Mr. Heglic s‘tated “[1GP] thought the
management team was sufficient to make a -- to ultimately generate a good investment outcome
tous.” (PX2300 (Heglie, IH at 126)). Mr. Gilchrist had been in the industry for 32 years and at

Microporous for 11 years. (RX00741 at 074).
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330. .Matt Wiljhelm served as CFO for Microporous. (Gilchrist, Tr. 418).

Response to Finding No. 330:

Complaint Counsel has no specific response.
331. Steve McDonald served as the Director of Sales for Microporous from 2002 to the
Acquisition. (McDonald, Tr. 3781). Prior to becoming Director of Sales, McDonald had served
as a sales representative for Microporous since August of 1997. (McDonald, Tr. 3780).
Microporous’ salesmen, Roger Berger and Cobb Rogers, reported directly to McDonald.

(McDonald, Tr. 3782). McDonald currently serves at Daramic as a Sales Manager, North
America. (McDonald, Tr. 3783).

Response to Finding No. 331:

Complaint Counsel has no specific response.‘

d. Manufacturing Plants

332, Prior to the Acquisition, Microporous supplied separators from its only manufacturing
facility in Piney Flats, Tennessee. (Godber, Tr. 276-78; PX1788 at 004; Gaugl, Tr. 4601; -
McDonald, Tr. 3791). This manufacturmg facility first became operational in 1974. (PX1788 at
004). -

Response to Fmdmg No. 332:

The proposition in this finding is contradicted by the record evidence. Microporous also
has a facility in Feistritz, Austria, which has two PE lines capable of producing both CellForce
and pure PE product. (Gilchrist, Tr. 312, 558-50; Trovathan, Tr. 3714: Gaugl, Tr. 4551). At the
time of the acquisition, Mr. Gilchrist considered Microporous at the preoperational phase where
it was makmg sure the équipment wés éligned properly, the motors turned in the right directions,
the different components functioned as they should have. Moreover, he thought “within a few
days even, maybe no more than a week after the acquisition, we actually ran the first product
through the line.” (Gllchrlst Tr. 334-35). In fact, Daramic first produced separators on one of
those lines in March of 2008. (Gaugl, Tr. 4601).

333. The facility actually consists of two plants. (Gilchrist, Tr 311). The first plant (the

- “rubber plant”) houses the ACE-SIL® and FLEX-SIL® lines. (GllChl‘lSt Tr. 311; Hauswald, Tr
999-1000).

Response fo Finding Neo. 333:
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* "The proposition in this finding is contradicted by the record evidence. The plant in Piney
Flats includes a building for the manufacture of Flex-Sil and Ace-Sil, and an adjoining building
for the manufacture of CellForce. The CellForce separators made in the adjoining building
consist of PE and Ace-Sil dust, which is ground up Ace-Sil product from next door. (Gilchrist,
Tr. 312). The two buildings have never operated “independently.” (Gaugl, Tr. 4641). At the
Piney Flats plant facility, Microporous operated three production lines - one line for each of its
three products (i.e., Flex-Sil, Ace-Sil and CellForce). (Gilchrist, Tr. 311; see PX0078, in
camera). The two buildings share the same plant manager and same administrative office.
(Gilchrist, Tr. 311, 539).

-334.  The second plant (the “PE plant”) houses a PE line on which CellForce is made.
(Gilchrist, Tr. 311; Hauswald, Tr. 999-1000). The PE plant became operational in 2001.
(McDonald, Tr. 3790). It houses a single PE line purchased from Jungfer in 2000 for $5.4
million. (Gilchrist, Tr. 549-50; Gaugl, Tr. 4533-34). Jungfer was an Austrian company that
manufactured separators as well as sold turn-key PE lines for purchase by other separator

manufacturers. (Gaugl, Tr. 4531). The PE line at Piney Flats was installed under the direction of
Hans-Peter Gaugl in 2000. (Gilchrist, Tr. 320; Gaugl, Tr. 4533-34)

Response to Finding No. 334

The proposition in this finding is contradicted by the record evidence. The plant in Piney
Flats includes a building for the manufacture of Flex-Sil and Ace’-Sil, and an adjoining building
for the manufacture of CellForce. The tW(; buildings have hever dperated “independently.”
(Gaugl, Tr. 4641). The CellForce separators made in the adjoining building consist of PE and
Ace-Sil dust, which is grbund up Ace-Sil product from next door. (Gilchrist, Tr. 312). At the
Piney Flats plant facility, Microporous operated three production lines - one line for each'ovf its
three products (i.e., Flex;Sil, Ace—Sil and CellForce). (Gilchrist, Tr. 311; see PX0078, in
camera). The two buildings share the same plant inanagef and same administrative office.
(Gilchrist, Tr. 311, 539).
335b. The rubber plant and PE plant in Piney Flats are distinct plants producing unique

products — the production lines are not interchangeable and the products are not economic
substitutes. (Gilchrist, Tr. 349). While it would be possible for personnel at the PE plant to
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operate another PE plant, it would be impossible for the people who run the PE line to run the
ACE-SIL® or FLEX-SIL® lines at the rubber plant. (Gilchrist, Tr. 349). :

Response to Finding No. 335;
The proposition in this finding is contradicted by the record evidence. The plant in Piney

Flats includes a building for the manufacture of Flex-Sil and Ace-Sil, and an adjoining building
for the manufacture of CellForce. The two buildings have never operated “independently.” '
(Gaugl, Tr. 4641). The CellForce separators made in the adjoining building consist of PE and
Ace-Sil dust, which is ground up Ace-Sil product from next door. (Gilchrist, Tr. 312). At the
Piney Flats plant facility, Microporous operated three production lines - one line for each of its
three products (i.e., Flex-Sil, Ace-Sil and CellForce). (Gilchrist, Tr. 311; see PX0078, in
camera). The two buildings share the same plant manager and same administrative office.
(Gilchrist, Tr. 311, 539). The record evidence demonstrates CellForce is an economic substitute
for Flex-Sil. (PX0033 at 38-39, in camera; Simpson, Tr. 33"15—3316, in camera).

336. The PE line is capable of producing both CellForce and a pure PE product (e.g., SLI), but
Microporous’ only significant sales from the line were of the CellForce product. (McDonald, Tr.
3903; Gilchrist, Tr. 300-01, 312; Gaugl, Tr. 4551) Microporous had not been successful in
producing a pure PE product. One commercial run of pure PE was produced for Johnson
Controls in late-2003 into early-2004 for an SLI end use, but Johnson Controls uitimately did not
purchase these separators. (McDonald, Tr. 3792-95; RX77). The product was then tested and
approved by both Douglas Battery and Voltmaster. (McDonald, Tr. 3795-96). Consequently,

Microporous made a one time sale of the product to Voltmaster with no intention of making any
future sales at that time. (McDonald, Tr. 3796-98; PX0921 (McDonald IH at 34-37), in camera).

Response to Finding. No. 336:

The assertion that Microporous had not been succeésful in producing a pui;e PE product is
contradicted by the record evidence. Prior to the acquisition, Microporous had manufactured and
sold SLI separators in North America and considered itself a competitor in that market.
(Gilchrist, Tr. 308, 3 1..1, 313, 341-342). Daramic market share charts for SLI in North America
give MPLP a 4 percent share of SLI sales, Entek 49 percent, and Daramic 47 percent, but

nothing to any Asian producer. (PX0264 at 003).
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337. In February of 2008, Microporous was in the process of building a second manufacturing
facility in Feistritz, Austria. (Gilchrist, Tr. 334). The facility in Feistritz currently has two PE
lines capable of producing both CellForce and pure PE product. (Gilchrist, Tr. 312, 558-59;
Trevathan, Tr. 3714; Gaugl, Tr. 4551)." Both lines were installed under the direction of Gaugl.
(Gaugl, Tr. 4536-37). As of the time of the acquisition, the plant in Feistriz, Austria was not yet
operational, (Gilchrist, Tr. 334-35). Daramic first produced separators on one of those lines in
March of 2008. (Gaugl, Tr. 4601).

3-24, in camera).

. Response to Finding No. 337: :

The proposition that the second line was not operational until Daramic moved production
from its existing plants is contradicted by the reqérd evidence. At the time of the acquisition,
Mr. Gilchrist éonsidered Microporous at the preoperational phase where it was making sure the
equipment was aligned properly, the motors turned in the right directions, the different
components functioned as they should have. ‘Moreover, he thought “within a few days even,
‘maybjc no more than a week after the acquisition, we actually ran the first product through the
line.” (Gilchrist, Tr. 334-335). In fact, Daramic first produced separétors on one of those lines
in March of 2008. (Gaugl, Tr. 4601).

c. Sales

338. Before its Acquisition by Polypore, all of Microporous sales were of rubber or rubber-

camera; RX01120, in cameray).

Response to finding No. 338:

The first sentence of this finding is contradicted both by Daramic emplojee testimony
and its documents. Prior to the a;:qtnisition, MPLP made commercial PE separator sales to a
company called Voltmaster for the automotive SLI application. (PX0921 (McDonald, IHT. at

" 34, in camera); PX0131 at 016; PX0264 at 003).

339. {
(RX01120, in camera).
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McDonald, Tr. 3857, in camera, RX01120, in camera).

Response to Finding No. 339;

Complaint Counsel has no specific response.

l} (RX01120, in camera; McDonald, Tr.3855-57, in camera).

Response to Finding No. 340:

Complaint Counsel has no specific response.

341.
camera,

Response to Finding No.341;

Complaint Counsel has no specific response.

342. Microporous shipped products from its facility in Piney Flats, Tennessee to Mexico,
South America, Europe, Asia, and Africa prior to the acquisition. (McDonald, Tr. 3790-91;
Gilchrist, Tr. 540-41). In fact, approximately 60 to 75 percent of the volume produced on the PE
line at Piney Flats was shipped to Europe prior to the Acqulsltlon (Gilchrist, Tr. 540; Trevathan

Tr. 3774; Gaugl, Tr. 4555).

Response to Finding No. 342;
The vast majority of the product shipped to Europe from Piney Flats prior to the

acqmsmo }(PXO949 at 224- -233). This shlppmg pattern was part
1 camera
of the reason for MPLP’s expansion into Europe initially. {_

I (. 1o 2142, in camera). MPLP and Enersys
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(PX1200 at 002-003, in camera).

343. Based on the above findings concemning its sales, the Court finds that any competition
Microporous generated in PE separators in North America was insignificant.

Response to Finding No. 343: . '
MPLP participated in the PE separator market prior to its acquisistion by Daramic. (See

response to Finding No. 338.)

f. Pricing

344.  Prior to 2004, Microporous had not increased prices for approximately 10-years despite
escalating energy and raw material costs. (Trevathan, Tr. 3576-77). Consequently, Microporous
experienced a steady decline in margins throughout this period. (Trevathan, Tr. 3577).

Response to Finding No. 344:

Prior to its acquisition by Daramic, MPLP was a profitable company. (Trevathan, Tr.
3577).

345. Starting in July of 2004, Microporous announced a series of price increases to cover
escalating costs. (McDonald, Tr. 3803-05; McDonald, Tr. 3850, irn camera; RX01272,. in
camera). Microporous never supplied cost documentation to any customer to justify those
increases. (McDonald, Tr. 3805). Microporous announced the following price increases from
2004 until 2006: _

a. In July of 2004, Microporous announced a price increase of

6.5% on FLEX-SIL® and ACE-SIL® products to all customers.
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(RX00859; McDonald, Tr. 3803). This increase became effective
on August 30, 2004. (McDonald, Tr. 3803-04).

b. In August of 2005, Microporous announced a 15% increase
on the ACE-SIL® product. (RX00861; McDonald Tr. 3804). This
increase became effective on October 17, 2005. (RX00861;
McDonald, Tr. 3804).

c. In January of 2006, Microporous announced a price
increase of 6.5% for FLEX-SIL® and 5.5% for CellForce.
(RX00860; McDonald, Tr. 3804-05). This price increase became
effective on March 6, 2006. (RX00860; McDonald, Tr. 3805).

d. In August of 2007, Microporous not only raised prices but
also announced a rubber surcharge component for future pricing.
(RX00084; McDonald, Tr. 3805-06). In its price increase letter to
customers, Microporous announced a 12% increase for FLEX-
SIL® and 4% increase for CellForce effective October 15, 2007.
(RX00084; McDonald, Tr. 3806-07). The rubber surcharge was to
become effective on January 1, 2008. (RX00084; McDonald, Tr.
3807). The rubber surcharge sought to offset the volatile nature of
the price of rubber at the time. (McDonald, Tr. 3806).

Response to Finding No.345:
Complaint Counsel has no specific response.

346. Despite these attempts to recover costs through price increases and surcharges,
Microporous was not always successful. (McDonald, Tr. 3907-08; Gilchrist, Tr. 376, 378—37_9?.
Customers, particularly vTrojan, .approached each announced price increase as a negotiation.
(Gilchn'ét, Tf. 377-379, 515-517). Some customers refused to pay any increase at all. (Gilchrist,

Tr. 572, 377-79; McDonald, Tr. 3807-10).

Response to Finding No. 346.
Complaint Counsel has no specific response.

. 347. EnerSys, Exidé, and Trojan each resisted the price increase and rubber surcharge
announced in August 2007. (McDonald, Tr. 3807-16; RX00856, RX01034; RX00228, in
camera; RX00084; RX00210; RX00653; RX00560).

Response to Finding No. 347:
Complaint Counsel has no specific response.

348. EnerSys refused to accept the price increase or the rubber surcharge. (McDonald, Tr.

3807). Microporous attempted to negotiate with EnerSys, but EnerSys was not receptive to these

attempts. (McDonald, Tr. 3852-53; RX0028, in camera; RX00228, in camera; RX00210) {.
142




R 0o 7. i, i
McDonald Tr. 3852 in camera). |

en Microporous again approached EnerSys about the surcharge in a December 13, 2007
email, Larry Axt responded on behalf of EnerSys stating, “I am not accepting this rubber
escalator regarding CellForce. Do not push EnerSys further or else your volume will be in
jeopardy.” (RX00210 at 001; McDonald, Tr. 3807-08).

Response to Finding No. 348;
Complaint Counsel has no specific response.

349. Exide was unhappy with the price increase and a negotiation between the parties resulted.
(McDonald, Tr. 3808). Microporous agreed to a delay for the increase until December and split
it up into two time frames. (RX00653; McDonald, Tr. 3808-09). The first part of the increase
became effective December 1, 2007, and was 4% for FLEX-SIL® and 10% for ACE-SIL®.
(RX00653; McDonald, Tr. 3809). The second part of the increase became effective April 1,
2008, and was 1.5% for FLEX-SIL® and 2% for ACE-SIL®. (RX00653; McDonald, Tr. 3809).
Despite this agreement, around February of 2008, Exide started to short pay invoices by the
amount of the increase. (McDonald, Tr. 3810).

Response to Finding No. 349:

Complaint Counsel has no specific response.

350. Trojan also bucked the increase despite its long-standing relationship with Microporous.
(RX00856; Godber, Tr. 201; Gilchrist, Tr. 515-16, in camera; McDonald, Tr. 3812-3816).
When Microporous first announced the increase, Trojan responded: '

Roger — I'know that you claim that you are just the messanger here but you can

send a message to the board that this one will not fly, and will permanently

change our relationship going forward. This is a 100% slap in Trojan’s face.

There is absolutely no justification for this increase, and we know it. This is the

most broad, lame price increase letter [ have ever read.

(RX00560 at 001).

Response to Finding No. 350:

Complaint Counsel has no specific response.

351. 'When Microporous tried to explain the increase, Rick Godber, Trojan’s CEO, responded
“This is bullshit — probably an outgrowth of our meetings and greedy new owners.” (RX00856).

: Resgohse to Finding No. 351;

Complaint Counsel has no specific response.
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352. While Trojan never tested other products as substitutions for Microporous, they
continued to refuse the increase. (RX00558 at 001). After much resistance, a negotiation ensued
and Trojan and Microporous agreed to delay the price increase to December 2007 and then split
the price increase between December 2007 and December 2008. (PX1664 at 001; McDonald,
Tr. 3812-3816). This increase was only effective through 2008, not through 2009 as. well.
(McDonald, Tr. 3816).

Response to Finding No. 352:
The contention in this finding is patently false. While Trojan was re31stmg MPLP price

increases it had qualified Daramic’s HD separator. Trojan successfully used HD as leverage in
negotiations with Microporous in 2007 when Microporous attempted to impose a base price
increase of 6 percent on all of Trojan’s Flex-lSil separators, and 4% on all of Trojan’s
CellForce separators. (Godber, Tr. 293-295; PX1664; PX0428 at 001, 003, in camera). Thé

price increases covered all of the separators that went into Trojan’s OE and aftermarket golf

bateries. Godber, . 253209
I | (Godber, Tr. 204-205; see

aiso PX0428 at 001, in camere: { [

cxchange confirms that at this time, Trojan was contemplating HD as an alternative on some of +
its product lines and was also contemplating giving up the exclusive separator design that
Microporous provided Trojan in return for its sole source commitment. kadbcr, Tr. 206-207;
PX1663).

(.
- 1

I . Godber, Tr. 214-215; Gilchrist, Tr. 408-
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410, 526, in camera; PX1664, - ]
-
-} (Gilchrist, Tr. 410, 526, in camera). Mr. Godber’s testimony and documentary
evidence is further corroborated by testimony from Mr. Gilchrist who testified that Trojaﬁ used
HD as leverage in pricing negotiations with Microporous, and indicated that Trojan would bring
up HD “évery time there was us instigating the need for a price increase.” (Gilchrist, Tr. 371-
372, 406).

' 353. Based on the foregoing findings, the Court finds that EnerSys, Exide and Trojan had

significant power derived from their size and purchasing power and that they used such size and
power to reject or reduce bona fide Microporous price increases and to constrain prices.

. Response to Finding No. 353:
This finding is contradicted by evidence highlighted in previous responses. (See

Responses to Findings Nos. 344-352).

g. Development Projects

(a) Project Einstein

354.

cDonald, IT. , In camera). icroporous also discovered that this technology was not
suited for PE separators because of the additives and was better suited for AGM separators.
Whear, Tr. 4735-37).

(McDonald, Tr. 3862, in camera). In fact, George Brilmyer,
trector of Research and Development, was never ever asked by Complaint Counsel about
Project Einstein during his testimony at the hearing. (See Brilmyer, Tr. 1825-1927).

Response to Finding No. 354, :
The citation does not support the proposition that Einstein was not going to be used in PE

applications. The testimony cited states Mr. Whear’s opinion of what Dr. Brilmyer thought.
This is hardly evidence worthy of establishing a factual finding. Dr. Brilmyer was not

questioned on the innovation projects other than LENO due to severe time restrictions.
(b)  Project LENO
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355,
(McDonald, Tr. 3863, in camera). stood for
“low ER, no o1l.” (Brilmyer, Tr. 1836). '

Response to Finding No, 355:
Project LENO was conceived by Rick Wimberly and George Brilmyer at the request of

Enersys who had asked for a MPLP to create a product to replace Daramic’s Darak separator
used primarily in gelled stationary batteries in Europe. (Gilchrist, Tr. 353-354; Brilmyer, Tr.
1835-1836). After developmental work had begun, the idea to leverage the LENO team’s efforts
to develop a replacement for Daramic PE in the North American flooded UPS market was
embarked upon as a parallel effort within thé overall LENO project. (Brilmyer, Tr. 1836-1837,
1839-1840).

356. Project Leno, the Darak replacement project, was specifically directed at gel products.
(Brilmyer, Tr. 1856). ' '

Response to finding No. 356:
Project LENO began as a DARAK replacement project. As previously stated, efforts

quickly turned to developing a PE separator for flooded lead-acid batteries that would not suffer
from the black scum formation as PE Separators are known to do. This ‘White PE” was another
name for the LENO project. Part of the LENO projecf goal was to find a solution to the black -
scum problem inherent in UPS batteries that used PE separators. White PE was a variation on
the low ER no oil theme originally intended to become a replacement- for Daramic's DARAK
product, commonly used in gelled batteries. (Brilmyer, Tr. 1837, 1839-1840).

| 357. Microporous developed this concept after being approached by EnerSys, .Which was

looking to find a substitute for DARAK. (McDonald, Tr. 3863, in camera; Brilmyer, Tr. 1839).
This project started at Microporous in November or December of 2006. (Brilmyer, Tr. 1836).

Response to Finding No. 357: '

Complaint Counsel has no specific response.

(McDonald, Tr. 3863, in camera).

Response to Finding No. 358:
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B Viear, Tr. 4821, in camera).

359. The evidence is clear that testing of those samples continued after the acquisition under ‘
the direction of Daramic. (Brilmyer, T1j.1901; Whear, Tr. 4735).

Response to Finding No. 359:
The evidence is clear that testing of the separators continued without the slightest effort

to collaborate on the part of Daramic. (Brilmyer, Tr. 1924-1925; PX0665 at 002, in camera).
Moreover, as far as EnerSys could tell, Daramic had no intention of spending an additional man

hour working on the solution to its black scum problem embarked upon by MPLP. (PX0579 at

003, incamers
I
I | (X515 (Wi, Dep. 197, i
camera); Whear, Tr. 4825, in camera)). As a final solution it offered the Darak product, at a
substantial premium to the cost of PE, as an alternative to EnerSys. (Wheér, Tr. 4722; PX0913

(Whear, Dep. at 200, in camera)).

- (McDonald, Tr. 3863, in camera).

[t (McDonald, ‘1. 3864, in camera). {

Response to Finding No. 360: ' :
This finding is supported only by self serving Daramic testimony and is contradicted by

the customer’s (EnerSys), and former MPLP employee testimony as well as MPLP internal

documents. [
1 .c1 T+
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2407-08, in camera). The internal estimates of LENO’s success were so high in fact that
Microporous had already made capital expenditures in its Europeaﬁ facility, and was planning on
additional expenditures at its United States facility, in anti_cipétion of separator sales fro‘rﬁ project
LENQO as early as late 2008 or early 2009. (Brilmyer, Tr. 1858; PX0664 at 002, in camera). The
testing that the LENO project team had conducted was progressing very well before the merger. .
‘(Brilmyer, Tr. 1856-1857). The suggestion that LENO did not meet expectations is belied by the
fact that the testing necessary for definitively deciding whether or not LENO met expectations
had not yet been complete. Life-testing takes two years to complete for UPS batterles

(Brilmyer, Tr. 1902). The fact was Daramic had decided that their own Darak product, whxch is
twice as expensive and NI «=s 21! it was willing to offer Enersys for its
black scum problem. (Gagge, Tr. 2528-2529, in camera; PX0579 at 003, in camera (October 06,

2008 internal Daramic email discussing the LENO project and its potential importance at

EnciSys) «_
I

361. { } (Hauswald, Tr. 1099; Burkert Tr.
2407-08, in camera; RX1293, in camera; RX1296, in camera, Whear, Tr. 4736).

Response to Fmdmg No. 361:
This finding contradicts the previous finding and mischaracterizes the testimony of Mr.

Burkert. For instance, Mr. Burkert testified that as far as EnerSys’s internal testing of the

material revived from MPLP, hat testing was still ongoing and was proceeding without the

consibuionof Daramic,vho ([
B (550913 (Whear, Dep. at 197, in camera); Whear, Tr. 4825, in

camera)). As a final solution Daramic offered the Darak product as an alternative to EnerSys.

(Whear, Tr. 4722; PX0913 (Whezir, Dep. at 200, in-camera)). Daramic had little incentive to
find i since it so [ 01 i UPS.
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@x0579 at 003, in camera (N
¥

(c)  White PE

in camerd,

} (McDonald, Tr. 3

camera).

Response to Finding No. 362:
See response to Finding No. 356.

8-69, in camera; RX1297, in camera) and samples were delivered to EnerSyS, (RX1028;
RX1299, in camera). :

Response to Fi.nding No. 363:
The building of the pilot extractor was the last effort Dr. Brilmyer succeeded in

implementing before leaving the company. (Brilmyer, Tr. 1919-1920). The material that
Enersys is testing was created by MPLP as an independent entity.

364.

cDonald, Tr. , in camera).

Response to Finding No. 364:
The preliminary results confirm that MPLP had created a successfully competitive

product with which to challenge Daramic’s hegemony in.the UPS market and win first EnerSys’s
business and then that of other UPS customers in North America. (See Brilmyer, Tr. 1834 (Dr.

Brilmyer stated that Daramic held 95% of the north American market for separators for flooded
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. UPS batteries)). The LENO team at MicrOpo;ous was eventually successful in discoveting the
rooé cause and a solution to the black scum problem and was committed to creating a product
that would end EnerSys’s black scum problem and would have continued to collaborate with-
Enersys on this problem had MPLP not been acquired by Daramic. (Brilmyer, Tr. 1855). MPLP
had in fac; discovered what it believed to be a solution to the black scum problem but had not the
opportunity due to the acquisition to follow-up on it. (Brilmyer, Tr. 1855).

365. The White PE project is ongoing today. (Hauswald, Tr. 1099; Burkert Tr. 2407-08, in
camera; RX1293; in camera; RX1296, in camera; Whear, Tr. 4736).

Response to Finding No. 365: : '
{_

-} (PX0913 (Whear, Dep. at 197, in camera); Whear, Tr. 4825, in camera)). As a final

solution it offered the Dafak product as an alternative to EnerSys. (Whear, Tr. 4722; PX0913

(Whear, Dep. at 200, in camera)). There is little support for the LENO project among Daramic

management Since the goal of the project was to replace the costly, “very high-margin” Darak

product with a less cxpensive, lower margin PE based separator. (Brilmyer, Tr. 1863-1864).
d) CellForcé in SLI

366. Prior to the Acqﬁ1s1t10n ‘Microporous had partnered with JCI to do some testing on
. CellForce for use in a unique and specialized SLL application called a “start-stop” battery.

at it

“wasn’t a hlgh priority for JCI, and that we weren’t working with the most important people at
JCL. And in our [IGP’s] opinion is they were viewing it as a speculative project, so they were
dedicating minimal time and resources to it.” (PX2300 (Heglie, IH at 130). Neither JCI nor any
other battery manufacturer ever approved CellForce for these specialized start-stop SLI
applications. (Gaugl, Tr 4558).

Response to Finding No. 366:
Complaint Counsel has no specific response.

367. Results from the testing varied and Microporous “was getting some positive results out of

the tests, and then at different points, they weren’t as positive.” (PX2300 (Heglie, IH at 125)).
{“}
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Whear, Tr. 4750, in camera). |
Whear. ‘1. 4750, in camera). Currently,
} (Whear, Tr. 4753, in camera).

Response to Finding No. 367:
Complaint Counsel has no specific response.

368. Based on the foregoing findings, the Court finds that no change has occurred with regard
to development as the result of Polypore’s acquisition of Microporous.

Response to Finding No. 368;

This is a legal conclusion unsupported by the evidence.

h. The Expansion

369. Discussions of expansion began around 2005. During this period the FLEX-SIL® line
was_running at neatly full capacity and the CellForce line began to approach full capacity.
" (Trevathan, Tr. 3579; PX0920 (Gilchrist, IH at 10-11), in camera).

Response to Finding No. 369;
This finding’s contention that discussions of expansion began around 2005 is

contradicted By the evidence that Microporous was considering expanding at the time it hired
Peter Gaugl in mid-2001. Mr. Gaugl agreed that one of the reasons he took the job with
Microporous was because Microporous was interested in expanding by putting in, additional
lﬁhes. (Gaugl, Tr. 4580). In May 2005, Daramic was aware that Microporous was considering
expanding statiné that the main disadvantage “if we do not acquire Amerace is that Amerace
may continue their plahs for a second line resulting in either our loss of current customers of
further reduction in our market pricing, hence loss of margins.” (PX0433 at 004 (emphasis in

original)).

370. In late 2005, EnerSys approached Microporous about a possible long-term contract for
ing CellForce separators for motive applications out of Europe. (Trevathan, Tr. 3598).

RX00207 at 010, in camera).

X00207 at 010, in camera).

Response to Finding No. 370:
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This finding’s suggestion that months passed betwéen the EnerSys/Microporous MOU
and the two signing a supply agreement, fails to fecognize that a Force Majeure event delayed

Microporous from obtaining several pieces of EnerSys’s business until much later than the two. -

had planned. (See CCFOF 1155-1165). In addition, the amendmeit to the Supply Agreement

not only committed additional EnerSys business to Microporous, but also committed

(S 5 7

- 673; RX00207 at 010, in camera)

371. Despite the fact that capital would be required to execute the expansion required to fulfill
this contract with EnerSys, Microporous did not obtain approval from its Board before entering
into the Amendment. (PX2300 (Heglie, IH at 138-139, 164)). Board members were unhappy
with- Management, but they supported the contract because EnerSys was a very important
customer. (PX2300 (Heglie, IH at 138-139, 164)).

esponse to Finding No. 371:
ThlS finding’s propesition that capital would be requ1red to execute the expansmn is

. ambiguous and not supported by the testimony c1ted. Mr. Heglie testlﬁed that the EnerSys
expansion “probably would involve the investment of additional capital,” but he didn’t state how
much capital, or whether it was above the amount that would require Board approval. (PX2300
(Heglie,. HI at 138). Prior to entering into the amendment with EnérSys, the Microporoﬁs Board
had already authorized the purchase of three lines (RFOF 374), and Mr. Gilchrist testified that.
e ird e (N
- =
—} (PX0920 (Gilchrist, IH at 57-58), in
camera ; see also CCRF 373).

Moreover, the proposition that the Miéroporous’s management had an obligation or duty
to get Board épproval is not'supported by the evidence or the testimony cited. Mr. Heglie, a
membér of the Microporous Boarci, stated that although the amendment to the EnerSys contract

committing Microporous to add a line in Piney Flats was a “surprise,” he thought that Mike
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 Gilchrist as an officer of the company had the legal authority to execute the agreement.)
(PX2300 (Heglie, IH at 138).

In addition, there is no evidence that the Board members were “unhappy” with-
Microporous management and, contrary to Respondent’s contention, no Board member testified
to being unhappy. First, Mr. Heglie testified that he was “surprised,” not “unhappy.” (PX2300
(Heglie, IH at 138, 164). Second, Mr. Gilchrist and Matt Wilhjelm, President and CFO of
Microporous, respeétively, sat on the Microporoué Board. (Gilchrist, Tr. 419). There is no ’
evidepce that these Board members were “unhappy” with management. After all, they were the
manggement. Finally, the propositions that the Microporous Board was not happy with
management is contradicted by the draft mandate to Mr. Gilchrist from Mr. Heglie, “I would like
to reinforce our confidence in the company at thi\s time, as evidenced by the fact thaf we have
supported the company (and provided the bulk of the capital) through the single biggest capital
spending program in its histor&.” (PX092 at 001). _ |
372. In early' 2006, JCI also approached Microporous about the possibility of a seven-year
supply agreement to supply approximately 22 million square meters of PE-separators for SLI
applications. (McDonald, Tr. 3827; Trevathan, Tr. 3587, 3596). An MOU was signed in March
of 2006. (McDonald, Tr. 3827). At this time, Microporous approached JCI about making an
investment in Microporous, but JCI refused. (McDonald, Tr. 3827).

Response to Finding No. 372:
Complaint Counsel has no specific response.

373.  The above discussions about adding one additional line in Tennessee became discussions
of a three line expansion in Europe to supply EnerSys and JCL. (Trevathan, Tr. 3599). By 2006,
at the request of JCI, the plan shifted to a three line expansion with one line in the U.S. and two
in Europe. (Trevathan, Tr. 3601). There were also discussions of placing the third line in
Austria. (Gaugl, Tr. 4561-4562).

Response to Finding No. 373:
This finding’s contention that none of the PE lines planned by Microporous for its three

PE line expansions was slated to be installed in Piney Flats is contrary to the evidence. Mr.

Gaugl testified that the third PE line, which was put on hold, was “ordered in a way to be

153




installed in the United States.” (Gaugl, Tr. 4563). Mr. Trevathan stated that “when we started

ordering equipment, the plan for installation involved two complete lines going into the facility
in Europe and one in the U.S.” (Trevathan, Tr. 3601). . Moreover, Mr. Gilchrist testified that the B
third machine, which was basically burchased but not installe‘d, became phase two of the |

expansion “which would be a second [PE/CellForce] machine in Piney Flats to {_

B (<0920 (Gilchrist, TH at 57-58), in camera). ([
Y (:3<00207 at 010, in

camera).

For purposes of this CCRF and the ones immediately below, reference to the “third line”
means the linqsiated for Piney Flats, TN, which was one of the three lines authorized by IGP,
and ordered and purchased for the Microporous expansion i)lan.'(Gilchﬁst, Tr. 374-375 (“we
bought three machines at one time, two for Austria and one to come intp the Unites States™);
Trevathan, Tr. 3600-3601; Gaugl, Tr. 456-4;VP_X0_95AO at 067-.()69., in can;era). In CCFOF 698,
Complaint Counsel refers to this line as'utli‘e.foiirtﬁ PE liné, because had it been installed, |

.Microporous would have had four PE/CellForce lines -- two PE/CellForce lines in Piney Flats,

and two PE/CellForce lines in Austria. (CCFOF 698). In response to Complaint Counsel’s

Interrogatories, Respondent refers to the third line as the {—
.
(PX0950 at 067, in camera). Microporous had spent approximately _} on the

* third line. (PX0910 (Trevathan Dep. at 80-81), in camera). (||| GGG

B (030957 2t 007, in camera). Today, the third line ([T

154




_ . }
(PX0910 (Trevathan Dep. at 83), in cameray); see also CCFOF 698; PX0950 at 067-069, in

camera; Trevathan, Tr. 3728).

374. In early December 2006, shortly after the acquisition of Microporous by IGP,
management was given the authorization to begin purchasing equipment for three additional PE
lines. (Trevathan, Tr. 3600). ' '

Response to Finding No. 374:
Complaint Counsel has no specific response.

375. Around December 1, 2006, Larry Trevathan began to order the larger equipment
requiring longer lead times, such as the extruder, the dryer, and the calender system for all three
lines. (Trevathan, Tr. 3600; Gaugl, Tr. 4561). Other than ordering this equipment with long lead
times, no other steps were taken to install the third line either in the United States or Austria.
(Gaugl, Tr. 4563-64). '

Response to Findi.ng No. 375:
This finding is contradicted by the evidence. In addition to ordering the equipment for _

the third line, Microporous took additional steps to install the third PE line in Tennessee.
Microporous hired an engineering firm, J.A. Street, to do designing:and planning work, including
drawing up blueprints, in preparation of installing the third ljne at Piney Flats. (Gaugl, Tr. 4574-
4575). In fact, Mr. Trevathan agreed that he had done a lot of work on the expansion at
Tennessee. (Trevathan, Tr. 3725). This included hiring J.A. Street to draft plans for the

expansion and meeting with two people from the firm on four separate occasions. (Trevathan,

I

(Gilchriét, Tr. 374-375; PX0920 (Gilchrist, IH at 58-59), in camera). Respondent has admitted
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| } (PX0957 at 007, in

s

camera).
376. Plans of expansion began to slow in early 2007 as negotiations with JCI became shaky.
(Trevathan, Tr. 3601-02). Shortly after the February Board meeting, the Microporous Board
instructed Larry Trevathan to discontinue or slow down the orders wherever possible for the
third line planned for the U.S. (Trevathan, Tr. 3602-04, 3764; PX2300 (Heglie, IH at 185);
PX0905 (Gaugl, Dep. 94)).

Response to Finding No. 376: :
The evidence cited does not support the finding’s assertion that “negotiations with JCI

became shaky.” In addition, the contention that Microporous’s expansion plans slowed are
contradicted by evidence that Microporous committed to ‘{_
—} (RX0207 at 010, in camera), and would have continued its expansion plans,
including those with Exide, had Daramic not acquired it. (Trevathan Tr. 3753-3754).

Expansion, including‘ obtaining a position in SLI, was part Qf Microporous’s Strategic Plan,
which its Board supported. (CCFOF 664). In the fall and early winter of 2007, MPLP moved
ahead with plans to expand. MPLP met several times with a building contractor, J. A. Streef, and
" hired them tb draw plans for additional PE capacity in their Pincy Flats Facil‘ity. (Trevathan, Tr..
3725-3726, 3735-3736).

Specifically, with regard to the third line, Mr. Trevathan never stated that Micropordus

did not plan to take delivery of the equipment for the third line or install the third line. In fact, he

estifcd . (

T (730910 (Trevathan

Dep. at 80-81), in camera). Microporous prepared for the installation of the third line and hired

an engineering firm to draw up plans to accommodate the third line in Piney Flats. (Gaugl, Tr.

ssreasrs, (N
S 30910 (Trevathan Dep. at 82), in camera).
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By contract, Microporous was obligated to install another PE/CellForce line at Piney .

Flats for [-} (RX00207 at 010, in camera). Mr. Gilchﬁst testified that the third line

|
I (<0920 Gilchrist, IH at 57-58), in camera),

.
B (Gilchrist, Tr. 374-375, PX0920 (Gilchrist, TH at 58-59), in camera).
Respondent s admited s mch: (N
B (9x0957 at 007, in camera).

377.

uchnst, Ir. -04, in
camera). e Microporous Board was also concerned about unattractive pricing under the
contract proposed by JCI. (PX2300 (Heglie, IH at 151); PX2301 (Heglie, Dep. 132); RX00730).
“JCI demanded lower prices than [Microporous] could produce and generate an acceptable
profit.” (PX2300 (Heglie, IH at 151)). Shortly after negotiations grew stagnant, JCI notified
Microporous that they would not continue to negotiate a long-term supply agreement with
Microporous and would pursue other supply options. (Trevathan, Tr. 3608-09; Gilchrist, Tr.
504, in camera; RX00047). '

Response to Finding No. 377:

‘The finding’s contention that JCI and Microporous did not reach a supply agreement
because of the Microporous Board’s concern regarding the préhibition on the sale of
Microporous to a competitor, fails to take into account that JCI was also concerned about
Daramic’s arbitrétion against Microporous (Hall, Tr. 2699-2700). Likewise, the finding’s
contention that negétiat’ions for supply ended are also contradicted by the evidence. Wﬁile
discussions about the possible supply of pure PE SLI sepafators to JCI did not continue past June
2007, discussions about Microporous possibly supplying deep cycle separators to JCI for use in
JCT’s golf cart batteries continued right up until the acquisition. (Hall, Tr. 2704-2705). Indeed,

prior to the acquisition of Microporous, JCI was testing Microporous’ CellForce separator for
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use in JCI’s golf cart applications because JCI wanted “to see competition” in its acquisition of

golf cart separators. (Hall, Tr. 2704-2707). In addition, {_
.}
(Gilchrist, Tr 440-441 in camera; see also PX0601 at 002, in camera (April 2, 2008 ema11 from
Daramic (after the acquisition) reporting that {—
D)

378. In March 2007, Microporous established a European entity Microporous Products GmbH
and began taking strides to build a facility in Feistritz, Austria. (Trevathan, Tr. 3571-72).

- Response to Fmd__g No. 378:
This ﬁndmg is contradicted by the testimony cited and by contemporaneous documents.

Microporous Products GmbH was established in March of 2006, not 2007. (Trevathan Tr. 3571-
3572; PX0611 at 004). The Feistritz facility began producing commercial product two years
later in March 2008 and started operating on a regular schedule in June 2008. (Gaugl, Tr. 4603).

379. Prior to the termination of negotiations with JCI, Exide approached Microporous
regarding possible scenarios for an expansion opportunity if Microporous could supply
separators at a reasonable price. (PX2300 (Heglie, IH at 152)). Exide approached Microporous
about supplying approximately 22 million square meters of volume of SLI and industrial-type
product. (McDonald, Tr. 3832, 3840; Trevathan, Tr. 3609-3610).

Response to Finding No. 379:

Complaint Counsel has no speciﬁc IESpONSE.

380. From the beginning, discussions w1th Exide were tainted due to Exide’s troubled
financial past’ and questions about its future viability. (Trevathan, Tr. 3610) Microporous
© required “very strong assurances” from Exide prior to undertaking an expansion so as to avoid
“not having them either as a viable company to do business with or not following through on
their agreement.” (Trevathan, Tr. 3610). -

Response to Finding No. 380:

% In 2002, Exide filed Chapter 11 Bankruptcy, (RX01285).
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The finding’s statement that discussions with Exide.were “tainted” is not supported by
the »evidence cited. (See Trevathan, Tr. 3610 (no suggestion that discussions were “tainted”)).
Mr. Trevathan testified that Microporous fnanagement had some concerns rggardmg Exide
because it had just emerged from bankruptcy. (Trevathan, Tr. 3610). Nevertheless, Microporous

~ worked with Exide up until the acquisition to become a supplier to Exide. (See CCFOF 604 ~
623). Moreover, because Mr. Trevathan stated that Mr. Gilchrist was the point person in

negotiations with Exide on the expansion, Mr. Gilchrist’s testimony should be accorded greater

weight on the Exide negotiations. (Trevathan, Tr. 3756). {_
I .

443- 444 in camera).

(Gilchrist, Tr. 525, in camera; Tre’va»than,'

“Tr. 3611; RX01034 at 001).

Response to Finding No. 381:

Complaint Counsel has no specific response.

382. After meetings in the late-spring and summer of 2007, Microporous sent an MOU and
contract draft to Exide. (Trevathan, Tr. 3611). By its own terms, the MOU expired on August
31, 2007. Exide did not sign and return the non-binding MOU to Microporous until late
September of 2007, long after it had expired by its own terms on August 31, 2007. (PX0056;
Gilchrist, Tr. 474-76, in camera; RX399). Exide never returned or commented on the contract
draft sent by Microporous. (McDonald, Tr. 3835; Trevathan, Tr. 3612, 3626, 3724). Through the
fall 2007, no progress was made on an agreement with Exide. (McDonald, Tr. 3834). Exide’s
behavior was consistent with its past conduct.

).
Response to Finding No. 382:
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.Respondent’s contention that Exide’s behavior is consistent with its past conduct is
ambiguous because it is unclear what conduct Réspondent is referring to. To the extent
Respondent is alleging that Exide was not negotiating in good faith with Microporous, such
allegation is c_ontradicted by substantial evidence. (See CCFOF 604-605, 609-611; 615-619;
621-623). |

The reason Ekide did not sign the MOU until late September 2007, was due to concerns
at Exide ovér the potential for MPLP to have to disclose Exide’s name to Daramic in connection
with Daramic’s lawsuit against MPLP. (Gillespie, Tr. 2971-2972; PXlOSO at 007). However,
after negotiating the MOU, Exi&e went forward with testing of MPLP’s separator samples and -

~ developing specific pricing for the scéarators. (Gillespie, Tr. 2974). Exide personnel also met

- with MPLP personnel on numerous occasions in furtherance of their work together on futm'é
supply of PE SLI separators. (Gillespie, Tr. 2975). Additionally, Exide was working throughout
thié period of time to get internal buy-in for the strategy to move forward with MPLP, including
working on a red-lined draft of a supply cdntract. (Gillespie, Tr. 3075? 3077). -In February 2008,
Exide and MPLP extepded their MOU. (Gillespie, Tr. 2976). At that point in time, Exide had
every intention that they would be pufchas_ing PE SLI separators from MPLP in 2010.

(Gillespie, Tr. 2976). At the February 2008 meeting between Exide and Microporous, just days

before the acquisition, Microporous’s president testified that {—
B Gilctuist, Tr. 447, in camera).

383. Because negotiations ceased with JCI, and an Exide commitment had not materialized,
Microporous began looking for customers in both the U.S. and Europe in the fall 2007.
(McDonald, Tr. 3830). Microporous had brief discussions with East Penn regarding SLI
separators in the U.S., which Microporous had not produced commercially. (Trevathan, Tr.
3623; PX2300 (Heglie, IH at 186-187)). Discussions never went beyond preliminary stages and
no MOUs, letters of interest, or contract drafts were exchanged. (Trevathan, Tr. 3623; Gilchrist,
Tr. 503, in camera). Microporous had no discussion with Douglas Battery in 2007 or 2008.
(Douglas Tr. 4063).

Response to Finding No. 383:
160




The first sentence of this finding is not supported by the testimony cited.” First, Mr.
McDonald did not téétify about Exide at the pages cited. (McDonald, Tr. 3830). Second, the
testimony cited states that Microporous began approaching European customers in June of July,
2007, not in the Fall 6f 2007, and further, the testimony does not ma];f; any reference to US.
customers at all. (McDonald, Tr. 3830). Third, any reference to an Exide commitment not
materializing in June or July 2007, would make no sense because Exide had only began its
search for Suppliers in the Spring of 2007, and Microporous only first responded to Exide’s RFP
in July 2007 with an MOU. (See CCFOF 604-6053, 609, 611). Thus, for Respondent to al.lege
that an Exide commitment had not materialized before there was an opportunity fof a
commitment to materialize is disingenuous. In fact, Microporous and Exide worked together to
enter into a subply relationship up @til the date of the acquisition. (See CCFOF 604 — 623).
After negotiating the MOU, Exide went forward with testing of MPLP’s separator samples and
developing specific pricing for the separators. (Gillespie, Tr. >297 4). Exide personnel also met‘
with MPLP persbnnel on numerous occasions in furtherance of their work together on futpre
supply of PE SLI separators. (Gillespie, Tr. 2975). Additionally, Exide was working throu ghoﬁt '
this time period time to get internal buy-in for the strategy to move forward with MPLP, |

iﬁcluding working on a red-lined draft of a supply contract. (Gillespie, Tr. 3075, 3077). On
| Febmary 14, 2008, just two weeks before the acquisition, Exide and MPLP extended their MOU.
(Gillespie, Tr. 2976). At that point in time, Exide had every intention that it would be
purchasing PE SLI separators from MPLP in 2010. (Gillespie, Tr. 2976).

With regard to the assertions in the second and third sentences that discussions with East
Penn were “brief,” the evidence contradicts this fact. (See CCFOF 624 — 629). Microporous and
East Penn representatives visited each other’s facilitiés to discuss the possible supply of PE SLI

separators to East Penn in the Fall of 2007. (CCFOF 624-626). The East Penn representatives
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that came to Microporous’s facility included Roger Batr, VP of Automotive Manufacturing and
Purchasing responsible for purchasing SLI separators, and Davis Knauer, VP of Automotive -
Engineering responsible fdr testing and qualifying of SLI products. (Leister, Tr. 3971-3976;
4011). The East Penn representatives indicated that East Penn might be willing to enter a long
term contract with MPLP for the supply of PE SLI separators. (Leister, Tr. 4016-4017).
Following East Penn’s visit to Piney Flats, Mr. Leister requested a price quote on 11 million
square meters of PE SLI product from MPLP. (Leister, Tr. 4018). MPLP provided a price quote
soon thereafter. (Leister, Tr. 40185. In late 2007, East Penn saw MPLP as a viable supplier for
SLI separators. (Leiéter, Tr. 4018-40195. Up to the time of Darémic’s acquisition of MPLP,
East Penn had not ruled out the possibility of buying SLI separators from MPLP. (Leister, Tr. |
4019). |

Finally, the last sentence statiﬁg that Microporous had ﬁo discussion with Douglas
Battery in 2007 or 2008, is also 'contradicted-by the evidence. Douglas actually sought
separators from Microporous in 2007 because it felt that Daramic’s prices were “extrémely high”
and received lower prices ﬁom Microporous thankfro‘m Daramic. (PX1810 at 001-002).
Douglas also sought a quote from Entek, but Entek was not interc;sted. (PX1810 at 001-002).
Mr. Douglas testified that prior to the acéuisition, both Daramic and Microporous made motive
power separators, but that today, other than Daramic, there is no one else who sells a métive
v separaior in North America. (Douglas, Tr. 4081, 4076).
384. Microporous solicited battery manufacturers throughout Europe to supply both SLI-type
separators or separators for motive applications. (McDonald, Tr. 3830). These customers
included: TAB Battery, Midac, Moll Battery, Fiamm, Inci Aku, Mutlu, Aktex, WESTA, ISTA,
and Banner Batterie. (PX0126 at 002-04). Microporous was unable to secure a single MOU,

commitment or supply agreement with any of these customers. (McDonald, Tr. 3831; Gilchrist,
Tr. 539). '

Response to Finding No. 384:
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This finding’s contention mat Microporous was unable to secure a comrhitmenf to supply
separators to any European custémer is contradicted by .the fact that just.prior to the acquisition,
Microporous had planned on selling SLI battery separators form it Feistritz facility, and it would
have continued to pursue SLI separator business out of that facility had the acquisition not
occurred. (Gaugl, Tr. 4626). It had ongoing discussion with customers and it was beginning
customer trials. (Trevathaﬁ, Tr. 3631-32). Moreover, Daramic specifically identified vafious |
European customers who were at risk of loss tc; MPLP, including Midac, Germanos, TAB and
Nuova Brescia (PX0258 at 002), and offered them the same contract_l;al terms that it had offered

to the North American customers identified in the MP Plan. (Roe, Tr. 1294). Daramic then

entered contracts with {—} in Europe under the
terms of the MP Plan. (Roe, Tr. 1353-1354, in camera). ||| | | KGN
I <200 2 003004, in camra) |

385. Because of its failure to secure any further business, Microporous never resumed
consideration of the third line in either the U.S. or Austria (Trevathan, Tr. 3613-14).

Response to Finding No. 385: A :
This finding is contradicted by the fact that Microporous did in fact secure further

business in the form of an amendment to the EnerSys contract requiring that an {-

I (< 300207 010, i

camera). Mr. Gilchrist stated that the third line was to become phase two of the MPLP

expansion plan “which would be a second ['PE/CellForce] machine in Piney Flats {'

P 20 i, 115750

IH at 58-59), in camera). Respondent has admitted as much: {_
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B <0957 ot 007, in camera).

(a) The Microporous Board’s Pullback

386. At Microporous’ Board’s October 2007 meeting, significant Board concerns were
discussed, including: :

-a Entek’s European expansion and the impact that that would have on the
Feistritz plan.

b. The viability and health of the Microporous business. Microporous at that
time was tracking below budget and was not meeting financial expectations set
during the budgeting process. ‘

c. Microporous was experiencing significant increases in costs of raw
‘materials which was contributing to a deterioration of the margins which were not
being offset by price increases or reduction of costs on other parts of
Microporous’ operations.

d. The necessity of reducing overhead including the possibility of cutting

jobs.
e. . Whether there should be a pullback on Microporous’ so-called expansion
plans. .

(Trevathan, Tr. 3623-24, 3628-30).

Response to Finding No. 386:

This finding’s contention that the above “concerns” were discussed is

]
I (70081, in camera). With regard to the findings last
point, “Whether there should be a pﬁllback on Microporous’ so-called expansion plans,”
The Board presentation lists as _
-} (PX0081 at 002, in camera). Nothing m the Board presehtation discusses a
pullback of the expansion. (PXQOSI, in camera). |

Moreover, in the testimony Respondent points to for support for the “pullback”
proposition, Mr. Trevathaq stated twice that he did not believe that IGP would éuppoﬁ an

expansion while proposed merger talks with Daramic were pending: “IGP, the Board
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members from IGP, were focusing on this entirely on selling the business and would very
likely not move forward with expansion.” (Trevathan, Tr. 3623). Mr. Trevathan’s
testimony is supported by Mr. Heglie from IGP, who testified that although the a draft
mandate (see CCRF 387) did not state that IGP would not invest capital in Microporous
‘while it was talking to Daramic, he “had a view that if we weren’t going to get paid by
Daramic or get éompensatiori for the capital investments, that we wouldn’t make them,
and I believe Daramic understood that.” (PX2300 (Heglie, IH at 206)). Mr. Trevathan
also testified that not only were the pending merger talks an issue thaf affected the
expansion, bu£ also the then pending arbitration was also of concern: “Well, the sale of
the business to Daramic obviously was the key item there, but there was also concern
expressed by the Board regarding the arbitration and whether or not Microporous wéuld
prevail in that arbitration . . . . “ (Trevathan, Tr. 3623-3624). (|}
|
I (<0081 2t 002, in camera).

With regard to the findings allegation that the Entek expansion was a concern, the

Board presentation suggests otherwise. The presentation references the Entek expansion

A | (730081 at 018, i

camera).
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Regarding Micropérous’s viéb’ility and health, deteriqratil_lg margins, or potential

job cuts, the Board presentation is _
_} (PX0081, in camera). However, any assertion that Microporous’s
.ongoing viability was in question is clearly dispelled by its presidént, Mike Gilchrist,
who testified that prior to the acquisition Microporous was in good financial shape, was
proﬁtable,.and was not going to fold or go under because of the expansion that was
taking place in Europe. (Gilchrist, Tf. 403). In fact, he stated: “We were growing. It

was all upside potential for us.” (Gilchrist, Tr. 403).

0 387. In fact, because of these circumstances, the Board had become very concerned about the

expansion and made its position against further expansion clear in a memorandum titled Board
Mandate dated November 14, 2007 (“the Mandate™), to Mike Gilchrist. (RX00401 at 001;
PX2300 (Heglie, IH at 194-195)). The Mandate detailed the specific strategic direction for
Microporous with specific instructions to Gilchrist as to what he could do, what he should be
doing and what he could not do (RX00401 at 001):

Response to Finding No. 387:. -
This finding’s contention that concern about the expansion led to “the mandate” are

contradicted by the evidence that the Board never expressed the expansion as a “concern.” (See
CCREF 386; see generallj CCFOF 684-691; 700-702). To the extent the Board considered an -
expansion pullback, it was in the context of the ongoing merger discussions with Daramic, which
had begun three months earlier. (See CCRF 386; CCFOF 684, 700). Moreover, the dqcument
Respondent refers to as tﬁe “mandate’ was a correspondence from Eric Heglie, who was Mike
Gilchrist’s main contact at IGP, “delineating a potential Board mandates to what the
managemeni team at Microporous shoﬁld be focused on in the near term around this date
[November 14, 2007].” (Gilchrist, Tr. 433-434), The draft itself speaks from the perspective of
its primary author, Mr. Heglie (e.g., “I am hopeful,” I wpuld also like), not from the perspectiv'e'

of the Board. (RX00401 at 001; Px2300 (Heglie, 1H 194-195)). (|||} EGTGTGN

B Gilcvist, Tr. 435, 498-501, in camera). In fact, on its face the document |
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states: “Mike, let’s discuss this when you have a chance. I would like to add this as a resolution

to the Board minutes from the October 17 meeting but welcome discussing these points with

you prior to formalizing.” (RX00401 at 002).
EEEEEE———r

camera).

Moreover, the finding’s contention that the draft mandate was a set of specific

" instructions to Mr. Gilchrist on what he could and could not do, or what he should do, is also

contradicted by the testimony of the mandate’s principal author, M. Heglie. (PX2300 (Heglie,
IH at 194-195)). Mr. Heglie testified that the draft mandate was not intended to tell Microporous
management that there would be no further expansion. (PX2301 (Heglie, Dep. zit 65)). Nordid
the draft mandate mean the Microporous should stop the work that it was doing to try to grow the
business. (PX2301 (Heglie, Dep. at 65-66)). There is nothing in the draft mandate that
eliminated the possibility of Microporous moving forward in its desire to compete in the
automotive separator market. (PX2301 (Heglie, Dep. at 67)). In fact, Mr. Heglie testified that he
does not recall the Microporous Board ever communicating that Microporous could not compete
in the automotive market. (PX2301 (Heglie, Dep. at 68)).. Mr. Heglie further agreed that the
draft mandate was not the last word on poséible expansion for Microporoﬁs. (PX2301 (Heglie,
Dep. at 69); RX00401 at 002; PX2300 (Heglie, IH at 197)).
388. The Board set out specific long-term strategic goals emphasizing Microporous’ role as a
“specialist player” in the battery separator industry (RC00401 at 001-002) encouraging
Management to “grow upon Microporous’ position as a specialist separator player, using Flex-
Sil and CellForce as the foundatlon of growth.” (RX00401 at 001 (emphasis in original)). The
Board further clarified:

We continue to believe more long-term value will be created by focusing on

growing through products that are materially differentiated from competing

products. Clearly Microporous’ understanding and knowledge of rubber-based

technologies, as well as the proven electrochemical benefits of rubber, are core

strengths that create meaningful differentiation from competition, and should
continue to be leveraged as much as possible.
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(RX00401 at 001).

Response to Finding No. 388:
The finding’s contention that the draft mandate set out specific long term goals

emphasizing MPLP’S role as a “specialist player” is not supported by the evidence. The '
mandate was a draft document that was a correspondence between Eric Heglie and Mike |
Gilchrist, and it was never addpted by the Microporous Board as a resolution. (See
CCRF 387). In addition, the draft mandate had a number of “Key Elements of Long-
Term MPLP Strategy” that also included focusing on new products and improving
productivity. (RXOO401 at 001). It also stated that a pure PE strdtegy may be endorsed
“where economically attractive long-term contracts are available.” (RX00401 at 001).

389. . The Board directed‘Microporous to leverage its existing strengths, not just become
another player in the crowded PE market. (RX00401 at 001).

Response to Finding No. 389:

This evidence cited does not support Respondent’s contention that the draft mandate
directed Microporous not just to become another player in the crowded PE market. The mandate
| was a draft document that was a correspondence between Eric Heglie and Mike Gilchrist, and it
was never adopted by the Microporous Board as a resolution. (See CCRF 387, 396). Far from
discussing a “crowded” PE market, the draft mandate discusses only Daramic and Entek as other
PE competitqrs. (RX00401 at 002).

390. Even more explicitly, the Board demanded that Managemént “avoid competition with
larger, entrenched competitors with products that are not differentiated; this is particularly

important when such strategies rcquire large capital commitments. (RX00401 at 002).

Response to Finding No. 390:
This finding’s contention that the Board “demanded” that MPLP “avoid competmon

is not supported by the evidence. The mandate was a draft document that was a correspondence
between Eric Heglie and Mike Gilchrist, and it was never adopted by the Microporous Board as

aresolution. (See CCRF 387, 396). In addition, had the Board issued a blanket demand, as
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Respondent states, it then would not have needed to clarify when it applies. Second, the Board
listed exceptions to the draft mandate, which included “where economically attractive long-term
contracts are avnilable.” (RX00401 at 002). According to Mr. Heglie, had “Microporous
management brought the Board a long-term contract that the Board viewed as economically
viable for an expansion into the PE SLi' market, the Board would have still contemplated
expanding.” (PX2301 (Heglie, Dep. at 72).
391. The Board was explicit that:

Other than filling the 2" line in Austria, the Board does not endorse a pure PE -

growth strategy competing head-to-head with larger competitors (i.e., Daramic,

Entek). Some exceptions may be made to this (particularly in instances where PE
is a bridge to a longer-term CellForce/differentiated product solution and where
economically attractive long-term contracts are available), but these and ahy other
exceptions must be approved by the Board on a case by case basis.”

(RX00401 at 002 (emphasis added)).

- Response to Finding No. 391: .
This finding’s contention that the “Board was explicit . . .” is not supported by the

- evidence. The mandate was a draft document that was a correspondence between Eric Heglie

‘ and Mike Gilchrist, and it was never adopted by the Microporous Board as a resolntion. (See
CCREF 387, 396). Moreover, the finding is contradicted by the testimony of Eric Heglie, the |
Microporous Board member who authored the mandate. (PX2300 (Heglie, IH 194-195)). - Mr.
Heglie stated that the Board was still open to the possibility of adding new PE lines in order to

- move into the PE SLI market. (PX2_301 (Heglie, Dep. at 71-72)); see al;o PX2300 (Heglie, IH at
183)), (*“1 think the Board’s, my view, and I believe this is true of the IGP part of the Board’s

view, is the SLI automotive market wasn’t as nttractive as other market opportunities available

for the company, but it was still a potential growth opportunity. It’s something that we

continually evaluated and considered investment in at different points.”); CCFOF 685; 689; 691).
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Moreover, but for fhe acquisition of Microporous by Daramic, the Microporous Board
beliéved that growth opportunities would have continued to be a focus of IGP and Microporous.
(PX2300 (Heglie, Iﬁ at 220-221)). In reaching that conclusion, Mr. Heglie and other Board -
ﬁembcrs from IGP discusséd where they saw Microporous going if there was not an acquisition
.b'y Daramic. (PX2300 (Heglie, IH at 219)). With-regard to those discussions, Mr. Heglie
provided the following testimony:

[W]e were still moving forward on at least a broad view of the
investment thesis in the strategic plan. . . . evaluating growth
opportunities with the company, trying to grow the company,
trying to grow the cash flow, trying to improve the margins, trymg
to generate cash to pay down debt.

I'm sure we would havc continued attempting to move forward on
. some of these customer opportunities that we had.

So I don’t know that there was a major deviation from the original
strategy. . . . But, again, it’s really case-by-case, and we had plenty
of opportunities on the radar screen, as we talked about.

(PX2300 (Heglie, IH at 219-220)).

392. The Board also set forth several “near-term” mandates related to the Austrian expansion. :
(RX00401 at 002)."

Management must “fill out Line 1 with CellForce and Line 2 with PE in 2008 in
volumes and pricing levels that generate attractive profits for the company. The
longer term objective in Austria should be to convert Line 2 to CellForce or other
specialty separator products.”

Management must “prove out the financial viability of Lines 1 and 2 in Austria

before further capital will be committed to the business in either Europe or the
United States.” (RX00401 at 002). (Emphasis added).

Response to Finding No. 392: , :
The finding’s contention that the “Board also set forth . . .” is not supported by the

evidence. The mandate was a draft document that was a correspondence between Eric Heglie
and Mike Gilchrist and it was never adopted by the Microporous Board as a resolution. (See

CCREF 387, 396).
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393. The Board made clear that “Microporous cannot enter into sales contracts that bind the
company to capital commitments without Board approval.” (RX00401 at 002). Gilchrist
understood the concerns raised by the Board and the need to fillout the Austria lines. (Gilchrist
Tr. 494-95, 498-99). '

Response to Finding No. 393:
The finding’s contention that the “Board made clear that . . .” is not supported by the

evidence. The mandate was a draft document that was a correspondence between Eric Heglie

and Mike Gilchrist, it was never adopted by the Microporous Board as a resolution. (See CCRF
387, 396).

394. The Microporous Board was pa;rticularly concerned about further investments in the two
lines to be built at Feistritz because of the company’s financial performance relative to.
projections, the doubt regarding management’s abilities to successfully execute the expansion

plan, and particularly with respect to management’s ability to fill the new lines. (Trevathan, Tr.
3630-31). '

Response to Finding No. 394: A
This findings contention that the MPLP Board was “concerned” about further

investments in the two lines to be built at Feistritz is not supported by the testimony cited.

CCRF 386). In addition, had the deal with Daramic fallen through, MPLP wpuld have continued
with its expansién plans including negotiations to expand for Exide. (Trevathan, Tr. 3753-3754).
Mr. Trevathan thought that MPLP was on its way to further improve profitability in the event
that the merger with Daramié fell through. (Trevathan, Tr. 3750).

395. Of further c-oncern was the fact that Microporous had only a “partial commitment” from
EnerSys for one of the two Feistritz lines, and with respect to the Feistritz SLI line, Feistritz had

no commitment or signed contract for that line. (Trevathan, Tr. 3631).

- Response to Finding No. 395;
The assertion that the Board was concerned because the EnerSys business would have

only partially filled a line at Feistritz and that the other line at Feistritz had no comrﬁitments is
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—} (PX0081, in camera). Moreover, the evidence that the second line had

no commitments or signed éontracts, is contradicted by the fact that just prior to the acquisition,
Microporous had discussions ongoing and had trials that wére beginning with customers.
(Trevathan, Tr. 3632). Microporous had planned on selling SLI battery separators from its

- Feistritz facility, and it would have continued to pursue SLI separator business out of that facility
had the acquisition not occurred. (Gaugl, Tr. 4626). Moreover, Daramic specifically identified
various European customers whé were at risk of loss to MPLP, inciuding Midac, Germanos,
TAB and Nuova Bresciav(PXOZSS at 002), and offered them the same contractual terms to these

customers that it had offered to the North American customers identified 1n the MP Plan. (Roe,

Tr. 1294). Daramic then entered contracts with {_
T R e—
I (72001 21003005, i

396. As Complaint Counsel’s compliant witness, Mike Gilchrist, tried to minimize the
Mandate, characterizing it as a “draft.” Gilchrist’s testimony and Complamt Counsel’s position
on the Mandate are not credible for the following reasons:

a. The clear language of the Mandate itself. (RX00401; RX00752, in

‘camera; RX001174; Gilchrist, Tr. 435, in camera; RX00248)

b. Trevathan’s testimony about the Mandate and the emails he and Gilchrist
exchanged about it. (RX00283-01-02; RX00402; Gilchrist, Tr. 435, in camera;
RX00248; RX00284).

Response to Finding No. 396;

. This finding’s assertion that Mr. Gilchrist’s statements regarding the mandate, including
his statement that the mandate was a draft, are not credible is contradicted by the weight of the
evidénce. This finding is tantamount to a charge that Mr. Gilchrist had some motive £o fabricate
his testimony at trial. At trial, Respondent did not show Mr. Gilchrist was biased, nor could it

since Mr. Gilchrist no longer works in the battery separator industry. (Gilchrist, Tr. 603). With
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regard to Respondent’s contention that the language of .the mandate, or that Mr. Trevathan’s
testimony and the email exchanges between him and Mr. Gilchrist, somehow prbve that Mr.
Gilchrist’s testimony is not credible, is not supported by the evidence, and is in fact contradicted
by the evidence.

The'problem with Respondent’s allegation that Mr. Gilchrist is not credible or that Mr.
Gilchrist had some improper motive to fabricate his testimony is that Mr. Gilchrist provided |
Q‘_rior consistent testimony regarding the mandate at his investigational hearing when he was

employed by Respondent and authorized by Respondent to make admissions on its behalf.

PX0920 (Gilchrist, IH 146), in camera). At his Investigational Hearing, Mr. Gilchrist stated that

e
I | 0920 (Gl
IH 146), in camera). Moreover, the findings citation to Mr. Gilchrist’s trial testimohy is also
consistent with his sworn investigational hearing testimony {—
' _} (Gilchrist, Tr. 435, in camera). Mr. Gilchrist tcstified:{_

_} (Gilchrist, Tr. 498, in camera; see also PX0089, in
e esye—
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(Gilchrist, Tr. 500-501, in camera).

Finally, Mr. Gilchrist’s testimony and Complaint Counsel’s position regarding the draft
mandate are. totally consistent with the testimony from Mr. Heglie, the author of the mandaté and
an MPLP Board member. (See generally CCFOF 684-691). Mr. Heglie testified fhat the
maﬁdate was.not intended to tell Microporous management that there would be no further
expansion. (PX2301 (Heglie, Dep. at 65)). Nor did the mé.ndate mean the Microporous should
stop the work it was doing to try to grow the business. (PX2301 (Heglie, Dep. at 65-66)). There
is nothing in the mandate that eliminated the possibility of Mi_croporous moving forWard in its
desire to compete in the automotive separator market. (PX2301 ‘(Heglie, Dep. at 67)). In fact,
~ Mr. Heglie tes'tiﬁed that he does not recall the Microporous Board ever communicating that
Microporous could not compete in the automotive market. (PX2301 (Heglie, Dep. at 68),). Mr.
Heglie further agreed that the mandate was not the lést word on possible expansion for

Microporous. (PX2301 (Heglie, Dep. at 69); RX00401 at 002; PX2300 (Heglie, IH at 197)).
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397. . These same points were restated in ever more detail by the Board in reporting to the
owners at IGP. In fact, many of these same points were restated in a subsequent document titled
“Notes on Key Areas of Focus: IGP — Microporous Interaction” and dated December 3, 2007 .
(“December 3™ Memorandum”™). (RX00248 at 001). While this memorandum was not circulated
to Microporous management, it confirms and reiterates directives in the Mandate. (RX00248 at
001). For example:

a. Microporous Management was chastised for creating a
“combative” relationship with the Board through “many mini-
bomblets in communication”, “digging up old bones”, “lengthy
emails that distract management and all recipients”, and “a sense
that many operating problems are the Board’s to resolve.”
(RX00248 at 001).

b. The Board “cannot and will not tolerate the buildout of a
management ‘camp’ vs. a Board ‘camp’ mentality (e.g. formal, 5-
page, written response from ‘management’ on the Microporous
Strategy Mandates memorandum).” (RX00248 at 001; see also
RX00752, in camera).

c.  The Board reiterated its commitment to the positions in the
Mandate: [the] “Board (rightfully) expects positive and
constructive implementation of decisions mutually taken and
under-written, without constant resistance/feedback/interference.”
(RX00248 at 001).

Response to Finding No. 397:
Respondent’s assertion that “these ‘same pomts were restated in even more detail by the

Board in reporting to the owners at IGP” is meaningless, ambiguous, and not supported by the
record. Respondent does nét state what “same points” it is referring to. Assuming it is referring
to all the “same points” it has 'attempted to make in its findings regardiﬁg the draft rﬁandaté,
Complamt Counsel s reply findings have addressed those. (See CCRF 386-396).

Moreover, there is no ev1dence that RX00248 at 001, the docurnent in which Respondent
claims that many of these “same points” were restated “by the Board in reporting to the owners
at IGP” was a Board document, or was ever presented to IGP. Tﬁe IGP witness, Mr. Heglie,
testified that he did not recognize the document. (PX2301 (Heglie, Dep. at 159-160)). While

Respondent states that the document was not provided to Microporous management, it does not
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provide any support for its contention that it was provided by the Board} to IGP.
Notwithstandi;ag, Réspondent’s failure to provide any support for what it claims the
document to be, the one prominent point the document does make is that the Board’ “ultimate
decision on strategy” is a “joint decision” only “after full discussion and vote” between the
Board and MPLP management. (RX00248 at 001). Therefore, the documeﬁt supports Mr.
Gilchrist’s contention that the mandate was a draft and did not require MPLP management do
anything differentiy than what it was already doing to expand the business, which was spelled
out in its strategic plans. (See PX1102 at 029 May 2007 MPLP Board presentation of strategic
plan (“Protect golf car market”; “Protect position in European traction”; “Regain U.S.
traction posmon ; and “Create posntlon in SLI market.” (emphasis in the original)); PX0080

at 058-059, in camera (August 2007 Board presentation informing the MPLP Board that {.

B ) 2301 (Heglic, Dep. at 30), PX2300 (Heglic, TH

at 159) (The Board was generally supportive of MPLP management’s strategic plan.).
398. As demonstrated by the Mandate and the December 3™ Memorandum, the Microporous
Board had become increasingly concerned about the viability of the expansion plans and

Microporous’ continuing financial viability. (RX00248 at 001-002; RX00401 at 001-002).
(Trevathan, Tr. 3628).

Response to Fmdlng No 398:
ThlS finding’s assertion that the Microporous Board had become mcreasmgly concerned

based on the draft mandate and the December 3™ Memorandum is not supported by the evidence
and is contradicted by a great deal of evidence. (See generally CCRF 369-397). The MPLP-
Board took no formal posifion regarding the expansion. (CCRF 387, 396).

Moreover, any “concermns” expressed regarding the expansion occurréd after Daramic and

Microporous were engaged in merger discussions and do not provide evidence that Microporous

176




‘would have discontinued its growth strategy through expansion as expressed in its strategic

plans. As Mr. Trevathan stated twice, he did not believe that IGP would support an expansion
while proposed merger talks with Daramic were pending: “IGP, the Board members from IGP,
were focusing on this entirely on selling the business and would very likely not move forward
with expansion.” (Trevathan, Tr. 3623; see also Trevathan, Tr. 3624 (stating that “the sale of the
business to Daramic was the key item” in his thinking as to why there would not be any
movement forward with expansibn.)). Mr. Trevathan’s testimony is subported by Mr. Heglie
from IGP, who testified that while merger discussions were occurring he “had a view that if we
weren’t going to get paid by Daramic or get compensation for the capital investments, that we
wouldn’t make them, and I believe Daramic understood that.” (PX2300 (Heglie, IH at 206)).
399. Contrary to Gilchrist’s belief that Microporous was in “good financial shape,” the
evidence indicates otherwise. (Gilchrist, Tr. 403; RX00248 at 001-002). While Management
seemed content with growth in revenues only, IGP was “predominantly focused on cash flow
growth” which takes into account those expenses associated with revenue. (PX2300 (Heglie IH
at 62)). Inconsistently with the Board, Gilchrist, particularly, seemed to want “to grow for the
sake of growth, and was not as focused- on profitability as we [IGP] were.” (PX2301 (Heglie,
Dep. 149)). : , .

Response to Finding No. 399:
The finding’s assertion is not supported by the evidence relied on by Respondent. There

is no question that Microporous was lﬁrofitai)le prior to the merger. (Gilchrist, Tr. 403;
Trevathan, Tr. 3577, 3652). There ié simply no evidence that contradicts that Microporous was
profitable prior to the merger.. Moreover, as a matter of accounting, Mr. Hegli¢’s testimony that
the IGP was predominantly focused on cash flow growth is not inconsistent with growing
revenues, as Respondent seems to claim. In addition, Respondent appears to have intentionally
miéquoted Mr. Heglie’s testimony to the Coﬁﬁ in order to support its false accusa_tion that Mr. -
Gilchrist was not focused on prof_itability. Mr. Heglie did not testify that Mr. Gilchrist “was nét

as focused on profitability as we were.” Rather, ke testified that Mr. Gilchrist “wasn’t as focused
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-on the profitability of that growth as we were.” (PX2301 (Heglie, Dep. 149)). The distinction is .
significant, and Respondent should know better.

400. Microporous’ revenues were below where IGP had projected upon acquiring the
company in 2006 and also below Management’s internal forecasts. (Trevathan, Tr. 3628-29, PX
2300, (Heglie, TH at 72-73)). For example, during 2007, sales were below budget and not
generating a return on capital for many of its products as expected by IG (RX00248 at 002;
Trevathan, Tr. 3628-29). As sales declined in 2007 raw material costs continued to escalate
contributing to the deterioration of margins. (Trevathan, Tr. 3629). Additionally, the Board
questioned the financial viability of the Austrian expansion as the costs of the expansion soared
substantially over budget without any long-term supply commitments in place. (RX00248 at
002). A

Response to Finding No. 400: ’
This finding’s assertions are not supported by any of the documents or testimony cited.

Respondent’s finding states revenues were below forecasts, sales were below budget, and sales

'declined. The evidence cited makes no reference to sales or revenue numbers. The references
speak to financial projections, without much mention of the specific type of measure, e.g.,
profits, exéenses, bost, or EBITDA. In fact, MiL:roporous wés selling all it could make and was
expanding because it_Was running out of capacity. (Trevathan, Tr. 3578-3579, 3581-3582,

3773). In addition, Respondent’s contention that “sales declined in 2007 is without merit.

{_} (See PX0078 at 019, in camera
e
225, in camera ({_}))., In addition, Rcspondeﬁt’s

reference to RX00248 for support relating to what the Board thought, is misplaced. (See
* Response to CCRF 397; RX00248 at 001 (the Board’s “ultimate decision on strategy” is a “‘joint
| decision” only “after full discussion and vote” between the Board and MPLP management.)

- 401. The Microporous Board had also lost confidence in Management, particularly Mike
Gilchrist. (RX00244; RX00401; RX00248, PX2300 (Heglie, IH at 58); PX2301 (Heglie, Dep.
161)). As Eric Heglie stated in his Investigation Hearing, “I think we generally discovered
through our ownership that we had philosophical differences with Mike Gilchrist and the
management team.” (PX2300 (Heglie, IH at 59)). . These philosophical differences arose because
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IGP’s “view was a lot more driven by financial results and return on investment for different
growth areas that we were contemplating. And 1 think there became a general view that
management wasn’t as focused on the return on investment and on the numbers or at least the
risks associated with those numbers.” (PX2300 (Heglie IH at 60)).

Response to Finding No. 401:

Respondent’s assertion that the Microporous Board lost confidence in Management, is
not supported by the dopuments or testimony cited. In fact, the one document Respondent cites
to states “I would like to reinforce our confidence in the company at this time, as evidenced by
the fact that we have supported the company (and provided the bulk of the capital) through the
single biggest capital spending program in liistory.” (RX00401 at 001). In addition
Respondent’s reference to the documents ér testimony cited for any support relating to what the
Board thought, is misplaced. (See Response to CCRF 397; RX00248 at 001 (the Board’s
“ultimate decision on strateéy” is a “joint decision” only “after full discussion and vote” between
the Board and MPLP management.)

- 402. IGP Board members had multiple discussions with Gilchrist “disagreeing with his
general assessment of the competitive landscape of the market.” (PX2301 (Heglie, Dep. p. 91)).
IGP’s Board members questioned the credibility of Gilchrist because they “would hear one thing

one day, and a different thing the next day.” (PX2301 (Heglie, Dep. 164)). “Mike [Gilchrist]
frequently blew comments out of proportion” (PX2300 (Heglie, IH at 84)).

Response to Finding No. 402:
The finding’s assertion that Board members had multiple discussions with Gllchnst

regarding his assessment of the competitii/e landscape is not supported by the testimony cited.
Mr. Heglie stated that he recalls generally having discussions about the fopic, But could not recall
specific conversations. (PX2301 (Heglie, Dep. at 91-92)). There is absolutely ﬁo support for the
proposition that multiple Board members had multiple discussions. In fact, Mr. Heglie testified
that “T don’t recall specific._'conversatidns with Gilchrist or with other Board members about that
dynamic, but Idon’t --but I don’t knqw if I had those qonversations or not.” (PX2301 (Heglie,
Dep. at 91-92)). With regard to the findings statement that Mr. Gilchrist blew things out of

proportion, the witness that made that claim, stated that he was “totally speculating” with regard
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to the document he was being questioned about. With regard to Mr. Gilchrist’s veracity, the
evidence supports finding that Mr. Gilchrist presented credible testimony throughout these ‘A
proceedings. Mr. Trevathan, who reported to Mr. Gilchrist, testified that Mr. Gilchrist was

honest with him. (Trevathan, Tr. 3649).

403, Yet, as Complaint Counsel’s compliant witness

ilchrist, Tr. 435, in camera). Most 1mportant, - _
Board’s instructions and mandates. (RX00244 at 001; PX2301 (Heglie, Dep. 143)).

Response to Finding No. 403:
This finding’s-contention that IGP’ had lost confidence in Mr. Gilchrist or that the Board

issued mandates and instructions that Mr. Gilchrist ignored are without merit. (See CCRF 396,

camera).

404. Mike Beaumont, an active Board member, wrote in an memorandum to Eric Heglie and
Jeff Webb on October 19, 2007, “MG [Mike Gilchrist] does not (or will not) internalize the
mandate from his shareholders.” {(RX00244 at 001; PX2301 (Heghe Dep. 143)). Beaumont also

stated that Mike Gilchrist does not seem to be “financially savvy” and that perhaps “we should
put out feelers for a new CEO.” (RX00244 at 003).

Response to Finding No. 404:
The finding’s assertion that Mr. Beaumont is an “active’” Board member is not supported

by the evidence. With regard to the memo’s comment about Mr. Gilchrist’s inability té
internalize the mandate, the memo states that it was “partly a communication issue on our
side.... I1didn’t gét the impréssion that Mike was given much direction at the last Board
meeting.” (RX00244 at 001). Importantly, this memo, supports Mr. Gilchrist’s testimony'that

the mandate issued was a draft and not formalized or voted on by the Board (RX00244 at 001).

180




405. Instead of replacing Gilchrist, IGP sold the company to Daramic in part because of
“philosophical differences with management.” (PX2301 (Heglie, Dep. 123-24)).

Response to Finding No. 405:
The assertion that the IGP sold Microporous to Daramic because it had philosophical

~ difference with management is not supported by the evidence. Mr. Heglie listed a number of
factors regarding why IGP sold the company to Daramic. (PX23()i (Heglie, Dep. 122-124). The
primary reason according to Mr. Heglie was the significant time spent on the investment relative
to its size. (PX2301 (Heglie, Dep. 122-124).

406. The Board also questioned a pure-PE growth strategy and felt that it was “just not
practical to grow in every market.” (PX2300 (Heglie, IH at 62)). Board members from IGP were
generally hesitant about producing pure PE separators since pricing is very competitive and
margins are typically thin. (PX2300 (Heglie, IHT 196)). The Board saw the possibility of
supplying CellForce or other differentiated products for SLI end uses only as a possible long-
term goal for Microporous and that a successful outcome on the investment could be achieved
without this type of expansion. (PX2300 (Heglie, IH at 161-62, 196-198); PX2301 (Heglie, Dep.
70)).

Response to Finding No. 406; .
" The finding’s contention that the Board questioned a pure-PE strategy is not supported by

the evidence cited. (PX2300 (Heglie, IH at 62) (no mention of Board questioning-pure-PE

- strategy)). Nor did the draft mandate represent the view of the Board regarding expanding into
pure-PE for SLI. (CCRF 387, 390, 396). After ﬂle issuance of the “mandate” on Nove;nber 14,
2007, the Microporous Board was still open to fhe possibility of moving 'into the...PESLI
market.” (PX2301 (Heglie, Dep. at 71)). Moreover, the Board was “still open 'to the possibility
of adding new lines in order to move into the PE SLI market;” (PX2301 (Heglie, Dep. at 72);
see also PX2300 (Heglie, IH at 183 (I think the Board’s, my view, and I believe this is true of
the IGP part of the Board’s view, is the SLI automotive market wasn’t as attracfive as other _
market opportunities available for the company, but it was still a potential growth opportunity.
It’s something that we continually evaluated and considered investment in at different points.”)).

Had “Microporous management brought the Board a long-term contract that the Board viewed as
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economically viable for an expansion into the PE SLI market, the Board would have still
contemplated expanding.” (PX2301 (Heglie, Dep. at 72). In fact, Microporous’s Board was
- supportive of management’s activity with Exide, “[blecause it could generate a fair amount of
 capital, good return on the investment if it worked.” (PX2300 (Heglie, IH at 153)).
- 407.  As Entek’s expansion plans in; Europe became evident, which would have resulted in
significant excess capacity throughout Europe, concerns mounted about the Austrian expansion

for Management and the Board. (Trevathan, Tr. 3624).

Resgonse to Find_i_hg No. 407:
With regard to the findings allegation that the Entek expansion was a concern, the

October 2007 Board presentation suggests otherwise. The presentation references the

Eﬂtek expansion and presents a slide showing {_
I 75005 2017018, inconero. (N

R —

!

(PX0081 at 018, in camera).

408. Most importantly, no supply contracts were in place, and Exide was the only potential

customer beyond EnerSys which might commit any significant volume to justify the expansion.

Yet the Board questioned the viability of Exide as a customer and negotlatlons went nowhere.

(PX2301 (Heglie, Dep. 133); Trevathan, Tr. 3610).

ResEonse to Finding No. 408:
The finding’s assertion that no supply contracts were in place is contrary to the evidence.

Microporous had an agreement with EnerSys. The agreement with EnerSys had Microporous
supplying EnerSys’s European facilities from its newly expanded facility in Austria, and

supplying EnerSys’s U.S. facilities from Microporous’s Piney Flats facility, which Microporous

o (. (CCFOF 670675
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The ﬁnding"s assertion that Exide and EnerSys were the only customers with significant
: enaugh volume to juétify the expansioﬁ is also contrary to the evidence. In the United States,
East Penn was a significant customer with which Microporous was discussing a supply |
relationship. (See generélly, CCFOF 624-629). In fact, East Penn requested a quote on 11 |

~ million square meters, the equivalent of one MPLP PE line. (CCFOF 627).

The evidence also éontradicts the finding’s contention that the Board questioned Exide’s
viability as a customer and the negotiaﬁohs went nowhere. Microporous worked with Exide up -
until the acquisition to become a supplier to Exide. (See CCFOF 604 - 623). Moreover,
because Mr. Trevathan stated that Mr. Gilchrist was the point person in negotiations with Exide
on the expansion, Mr. Gilchrist’s testimony should be accorded greater weight on the Exide

negotiations. (Trevathan, Tr. 3756). According to Mr. Gilchrist there was {_

_l (Gilchrist, Tr. 443-444, in

camera).

409. Based on the above findings, the clear language of the Mandate, the Court finds that
Gilchrist’s testimony about the Mandate is not credible, that the Mandate was the specific
instruction of the Microporous Board of Directors to management, and that the Microporous
Board of Directors had determined that the policy and strategic elimination of Microporous was
as set forth in the Mandate. Accordingly, the Court further finds that any expansion beyond
Feistritz was unlikely, particularly by expansion in North America.

Response to Finding No. 409: :
This is a legal conclusion, not a factual assertion. Moreover, it is based on Respondent’s

proposed findings above that are incorrect and/or invalid, as detailed in CCRF 369-408. In
addition, the finding’s conclusion that the Microporous Board of Directors had determined the

“strategic elimination” of Microporous is not supported by the language of the draft mandate.
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Daramic was the entity that instigated the strategic elimination of Microporous as a competitor.
(See CCFOF 646-656, 764-787).

410. Thus, Trevathan, Gilchristvand Wilhjeim continued their “smokescreen.” (RX00402).

Response to Finding No. 410:

This finding is meaningless, nonsensical and contradicted by the evidence that
Microporous management was proceeding in “good faith” with Exide on its potential expansion

- to supply it with PE SLI separafors. (PX2301 (Heglie, Dep. at 75—76)). Because Mr. Gilchrist

was concerned that the acquisition by Daramic {—
N (Gilchuist, Tr. 447-449, in camera; RX00403). As Mr. Gilchrist testified: -
' Gilctuist, Tr. 449, in camera),

411.  As a result of the discussions at the Board level and ongoing, Gilchrist and Trevathan
began to communicate among themselves about what they later referred to as “our ruse” and
“smokescreen.” (RX00283 and RX00402). Trevathan and Gilchrist had decided that
" Microporous needed to have “parallel stories” on parallel paths to tell Microporous employees,
Microporous suppliers and Daramic, with whom Microporous had. not revealed any change in
plans. (Trevathan, Tr. 3621, 3637).

Response to Finding No. 411: ,
This finding’s assertion that “parallel stories” were embarked upon because Microporous

had changed its expansion plans, but inteﬁtionally failed to reveal such changes to its employees,
;uppliers, and Daramic, is contradicted by the evidence. Micropofous never chan_géd its
expahsion plans. (See generally CCRF 369-409). Right up to the date of the deal, MPLP had no
assurance that the deal would be consummated witﬁ Daramic. (Trevathan, Tr. 3753). And had

the deal fallen through, MPLP would have continued with its expansion plans including those
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with Exide. (Trevathan, Tr. 3753-3754), Mr. Gilchrist testified that he and Mr, Trevathan
discussed plans for Microporous should its acquisition by Daramic not occur. (Gilchrist, Tr.
612). Specifically, he stated: “We’d continue to work on it [the Exide deal] as well as massag'e‘
the time frames to be able', to accommodate customer needs for whatever eventuality. If’s just
continued planning as you move through managing the business.” (Gilchrist, Tr. 612).

In addition, this finding’s contention that Micropbrous management was engaged in
~ deliberate déception, based on Larry Trevathan’s choice of words t'o describe Microporous’s |
negotiations to sell the company to Daramic while it also sought to enter iﬁto contracts with
Daramic’s largest SLI customers in case a sale to Daramic did not mate:rialize, is contradicted by
the evidence. Mr. Trevathan first used the word “ruse” in a November 9, 2007 email to Michacl
Gilchrist. (RX00283 at 002; Gilchrist, Tr. 582-583 (Ruse is Larry’s [Trevathan] word). Mr.
Trevathan explained that Microporous had to have “parallel stories” on “parallel paths” because
it wﬁs involved in potential supply agreement discussions with multiple customers,-all of which
“were being held confidential under nondisclosure agreements.” (Trevathan, Tr. 3621). He also
stated that the discussions with Daramic, which were being held at the same time, were also
protected under a nondisclosure agreement. (Tre?athan, Tr. 3621). Mr. Trevathan stated that as
far as he knew, he never lied to anybody. (Trevathan Tr. 3751.) He also stated that part of the
reason that Microporous had to be careful about what it said was because it had contractual
obligations to keep certain things confidential. (Trevathan, Tr. 3751). He >further agreed that the
primary reason driving Microporous to “parallel paths” and causing it to be so careful about what
was said was that it could not tell each of the different parties the whole story of what was going
on. (Trevathan, Tr. 3751-3752 (“That was a key reason, yes.”)). .
412. Furthér, Gilchrist and Trevathan believed that management had to “demonstrate clear,
favorable change and remove . . . doubt” to persuade the Microporous Board to continue to

support management’s expansion plan. (Trevathan, Tr. 3630-3632 and RX00283 at 001).
Trevathan and Gilchrist knew that Microporous management had to address Microporous’
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financial performance, remove the doubt in the Board’s mind about management’s ability to
successfully execute the expansion plan and remove the doubt as to how the arbitration with
Daramic would proceed. (Trevathan, Tr. 3630-3631).

Response to Finding No. 412:
The finding’s assertion that Mlcroporous management had to convince its Board to

support the expansion plan is contradicted by the fact that the Mlcroporous Board had already

authorized the purchase of three lines. (RFOF 374). Mr. Gilchrist testified that Microporous had ‘

bought three machines at one time, two for Austria and one to come into the United States.

Y (Gilchrist, Tr. 374-
375, in camera; see also PX0920 (Gilchrist, IH at 57-58), in camera ; (| N
[

‘With regard to further expansion into SLI, Mr. Heglie testified that the Microporous

Board was supportive of management’s activity with Exide, “[b]ecause it could generate a fair
amount of capital, good return on the investment if it worked.” (PX2300 (Heglié, IH at 153)).
Mr. Heglie also testified that the Microporous management was working in good faith with
Exide and that at no point was it working in something other than good faifh with Exide on
potcntiai expansion for PE SLI separators. (PX2301 (Heglie, Dep. at 75-76)).

Howevef, while the potential acquisition of Microporous was pending, Microporous’s
Board was unlikely to move forward with the further expansion. For example, Mr. Trevathan
testified that IGP and its Board members “were focusing on this entirely on selling the bu_siness
and would very likely not move forward with expansion.” (Trevathan, Tr. 3623-3624 (“the sale
of the business to Daramic obviously was the key item there.”). The rationale for not moving

forward on the expansion while a potential sale to Microporous was pending was obvious to Mr.
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Mr. Heglie from IGP who “had a view that if we weren’t going to get paid by Daramic or get
compensation for the capital investments, that we wouldp’t make them, and I believe Dargmic .
understood that.” (PX2300 (Heglie, IH at 206)). He further testified 4Micr.opor01'1s had an
opportunity to do business with East Penn, which occurred around the time ef discussioﬁs with
Daramic, but put off discussions with East Penn “based on the uncertainty with the Daramie
transaction.” (PX2300 (Heglie, IH at 188)). According to Mr. Heglie, IGP was unwilling to
commit a bunch of capital to it [contracting with East Penn] without knowing if we’re going to
be compensated for it.” (PX2300 (Heglie, IH at 183)). Lilgewise, Mr. Heglie testified that he
held the same view about spending capital to gain Exide’s business: I think similar to East
Penn, we would, at least while those [Daramic/Miéroporous] discussions were moving forward,

we would have been reluctant to invest additional capital.” (PX2300.(Heglie, IH at 190)).

1. The Ruse — Management’s Own Agenda

413.  Despite concerns growing over the expansion, Microporous management tried to pursue a
supply agreement with Exide. (RX00401; Gilchrist, Tr. 446, in camera). Some management
members had a financial interest in Microporous: they “owned a good chunk of the company
and they also owned options in the company which had certain exercise prices. (PX2300 (Heglie,
IH at 114)). If the company was sold to Daramic, Microporous would not reap the financial
rewards of those options. (PX2300 (Heglie, IH at 114)). Microporous management, therefore,
was hesitant about the looming merger with Daramic, and if sold to Daramic, wanted to
maximize the value of the company. (PX2300 (Heglie, IH at 114-15); Gilchrist, Tr. 471, in
camera). The Court finds that these factors lead management to discuss and continue the “ruse”
about Microporous’ ability to complete the expansion.

Response to Finding No. 413:

This finding’s contention that only Microporous’s management wanted a supply
agreement with Exide, is contradicted by the evidence. Mr. Heglie testified that the Microporous
Board was supportive of management’s bactivity with Exide, “[bJecause it could generate a fair
amount ef capital, good return on the investment if it worked.” (PX23QO (Heglie, IH at 153)).

Mr. Heglie also testified that the AMicropo.rous management was working in good faith with
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Exide and that at no point was it working in something other than good faith with Exide on
potential expansion for PE SLI separators. (I;X2301 (Heglie, Dep. at 75-76)).

- The remainder of this _ﬁndingjs assertions are gibberish, not supported by the testimony
* cited, and the testimony cited was admittedly speculation. (PX2300 (Heglie, IH 114-115). Mr.
Heglie did ﬁot testify that if the company was sold to Daramic, Microporous. would not reap the
financial rewards of those options. Rather, he speculated that the management §hareholders that
~ held options would want to hold them longer because they thought they could grow the business.
(PX2300 (Heglie, TH at 114-115). Moreover, this finding states a legal conclusion, not a factual
assertion.
414. - As part of their ruse, Microporous Management became intent on securing a renewal of
the expired MOU with Exide. (McDonald, Tr. 3841-42; PX1052; Gilchrist, Tr. 448, in camera).
Microporous was concerned that Daramic would see through Microporous’ “smoke screen,” and

in a November 27, 2007 email, Trevathan stated “the greatest flaw we have right now in our ruse
is that the Exide MOU has expired and we have no evidence of progress on a contract.”

camera).

Response to Finding No. 414:
This finding’s assertion that securing a renewal of the Exide MOU was part of a ruse, is

contradicted by the evidence that Microporous managemént worked in good faith up until the
time of the acquisition to become a supplier of SLI battery separators to Exide. (See generally
CCFOF 604-623). Moreover, ‘notwithstandiﬂg the draft mandate, the Microporous Board was
. supportive of management’s activity with Exide, “[b]ecause it could generate a fair amount of
capital, good return on the investment if it worked.” (PX2300 (Heglie, IH at 153); see gener_dlly
CCFOF 685-691). | |

Right up to the date of the deal, MPLP had no assurance that the deal would be -
consummated with Daramic. (Ti‘evathan, Tr. 3753). And had the deal fallen through, MPLP

would have continued with its expansion plans including t}{bsc with Exide. (Trevathan, Tr.
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—} (Gilchrist, Tr. 448-449, in camera). Mr. Gilchrist was
concerned until the last minute that the acquisition might fall through and carried on developing
Microporous’s business until the rnefger agreement was éigned- {_
I | Gilcis.
Tr. 448-449, in camera; RX00403). Mr. Gilchrist testified that he and Mr. Trevathan discussed |
plans for Microporous should its écquisition by Daramic not occur. (Gilchrist, Tr. 612).

' Specifically, he stated: “We’d continue to work on it [the Exide deal] as well as massage the _t_ime
frames to be able to accommodate customer needs for whatever eventuality. It’s just continued

planning as you move through managing the business. (Gilchrist, Tr. 612).

(Gilchrist, Tr. 448, 476, in camera; RX00403; RX01200 at 001).
Aside from signing the non-binding renewal later, which only extended the MOU 45 days.
(RX00403). - Exide signed the MOU after Microporous told Exide that it would accept “an
updated MOU by February 14th,” “or redline of the original contract,” and a commitment
conitract ready at the meeting on the 27th” in lieu of a price increase. (RX01033). Exide made
no other commitments to Microporous, and delegated negotiations to newcomer, Alberto Perez.
(McDonald, Tr. 3836-38, 3845-46; Trevathan, Tr. 3640). :

" Response to Finding No. 415: ‘
The finding’s implied assertion that the MOU was only renewed so as to be included in

the information‘that Microporous was to hand over to Daramic is contradicted by the evidence.
.

I (Gilchuist, Tr. 448-449, in camera). Up until the
time of the acquisition, the Microporous management worked in good faith to become a supplier

of SLI battery separators to Exide. (See generally CCFOF 604-623). Moreover, notwithstanding
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the draft mandate, the Microporous Board was supportive of management’s activity with Exide,
“[blecause it could generate a fair amount of capital, good return on the investment if it
worked.” (PX2300 (Heglie, IH at 153); see generally CCFOF 685-691);

In addition, Respondent’s assertion that Exide’s reason for signing the MOU extension
was because of an impending price increase is contradicted by testimony from M. Gillespie that '
the price increase negotiations and the negotiations over Microporous’s planned expansion “were
two scparate issues.” (Gillespie, Tr. 2976-77).

416. Microporous Management became increasingly and appropriately wary of Exide.
(RX00285; Gilchrist, Tr. 515. in camera). In a February 15, 2008, email (RX00285 at 001),
questioning Perez’s truthfulness and Exide’s sincerity, and in response to Perez’s promise of
returning the MOU extension and red-line contract draft, McDonald wrote, “that and a $1.50 will
buy you a cup of coffee.” (RX00285 at 001). As shown by Exide’s internal commumcatlons, the

MOU was only signed to-delay a price increase. (RXOOOIO)

Response to Finding No. 416: ,
The finding’s assertion the Microporous’s management questioned Exide’s sincerity in

moving forward to a supply arrangement is contradicted by the evidence. {—
I (Gilchvis, Tr 434, i

camera). At thét point in time of February 2008 MOU renewal, Exide had évery intention that

they would be purchasing PE SLI separators from MPLP in 2010. (Gillespie, Tr. 2976). At the

.
-} (Gilchrist, Tr. 447, in camera). Moreover, because Mr. Gilchrist was the point.

person in negotiations with Exide on the expansion (Trevathan, Tr. 3756), Mr. Gilchrist’s
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testimony should be accorded greater weight on the Exide negotiations than Mr. McDonald’s
‘email relaying hearsay.

In addition, Respondent’s assertion that Exide’s reason for signing the MOU extension
was because of an impending price increase, is contradicted by testimony from Mr. Gillespie that
the price increase negotiations and the negotiations over Microporous’s planned expansion “were
two separate issues.” (Gillespie, Tr. 2976-2977).

417.  Microporous and Exide had two insignificant meetings during early 2008. (McDonald,
Tr. 3835-3840, 3844). The first was a brief technical meeting in Paris, France, in January 2008.
Steve McDonald, Roger Berger, Rick Wimberly, and George Brilmeyer attended the meeting on
behalf of Microporous. (McDonald, Tr. 3840). Despite the significant expense and time
commitment to attend the meeting, Exide did not even allow Microporous to finish its prepared
presentation. (McDonald, Tr. 3839). This meeting constituted little more than a technical

overview for Exide personnel in Europe and a meet and greet for Alberto Perez. (McDonald, Tr.
3837-38). Microporous was disappointed by the meeting. (McDonald, Tr. 3839).

Response to Finding No. 417:

Contrary to Respondent’s assertion that the Paris meéting was insignificant, Exide made
it very clea-r to Microporous that it intended to use the meeting in Paris to discuss the expansion _
project as.per the MOU. In this context, Mr. Perez informed Microporous that Microporous’s
attendance at the Iﬁeeting wasrvital because Microporous was a “key parfner in [Exide’s]
strategic version and needs to be represented” at the meeting in Paris (PX1018 at 062), that “the
futures of our companies are too closely tied to miss this opportunity” (PX1018 at 003), and that
. Mr. Perez (a new Exide employee) needed to “truly understand, [Microporous’] commitment to
growing its business with Exide, and what steps can, are, and/or Should be taken to make that
happen.” (PX1018 at 005).

Furthermore, contrary to Respondent’s suggestion that Microporous was disappointed by
the length and overall tone of the meeting, Microporous’s contemporaneous call report described
this meeting as “more productive than we had expected.” (PX0512 at 002). In fact, the meeting

in Paris was attended by no less than seven Exide employees, representing key Exide
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.constituencies (procurement, engineering and quality control) from Nor';h America and Europe,
including Mr. Alberto Perez, the person at Exide who had “global responsibility for separators
‘in the strategic sense.”” (PX0512 at 001). Aécdrding to Microporous’ call feport on the Paris

.meeting, supply of PE SLI separators was a key component of the meeting, as “[o]ne large
segment of the meeting revolved around our capabilities. Exide asked many questions
concerning the entire range of their SLI needs.” (PX0512 at 002).

' Moreover, because Mr. Gilchrist was the point person in negotiations with Exide on the
expansion, Mr. Gilchrist’s testimony should be accorded gréater weight than the testimony of

either Mr. Trevathan or Mr. McDonald on the Exide negotiations. (Gilchrist, Tr. 400; PX0920

(Gilchrist. IH at 96, in camera); Trevathan, Tr. 3756); {—
-} (Gilchrist, Tr. 444, in camera).

418. A second meeting took place at Exide’s facilities in Alpharetta, Georgia on February 27,
2008, to discuss the intent of Exide going forward. (McDonald, Tr. 3844, Trevathan, Tr. 3844).
Mike Gilchrist, Larry Trevathan, Steve McDonald, and Roger Berger attended the meeting on
behalf of Microporous. (Trevathan, Tr. 3639). Only Alberto Perez attended on behalf of Exide
despite expectations that Douglas Gillespie and Pradeep Menon, two key decision makers, would
attend. (McDonald, Tr. 3844-45; Trevathan, Tr. 3640).. When Perez met the group from
Microporous, he told them that he had actually forgotten all about the meeting and needed to find
a room to meet in. (McDonald, Tr. 3846). The parties met in an unheated, back room, and the
meeting lasted less than an hour. (Trevathan, Tr. 3640). The parties had little discussion about a
future relationship between Microporous and Exide and no contract drafts were exchanged or
discussed. (Trevathan, Tr. 3640; McDonald, Tr. 3846-47).

Response to Finding No. 418: L
This finding’s assertion that the meeting between Exide and Microporous on

February 27, 2008 was unproductive with little discussion regarding the future

relationship is contradicted by Mr. Gilchrist’s testimony:

192




(Gilchrist, Tr. 480-481, in camera). Because Mr. Gilchrist was ihe point person
negotiations with Exide on the expansion, his testimony should be accorded greater :

weight than the testimony of either Mr. Trevéthan or Mr. McDonald on the Exide

negotiations. (Gilchrist, Tr. 400; PX0920 (Gilchrist. IH at 96, in camera); Trevathan, Tr.

3756 (N
I ¢ Gilchis, T 44, in

camera).

419. Following the meeting, attendees from Microporous had little confidence in Exide’s
commitment to Microporous. (McDonald, Tr. 3847). Steve McDonald questioned Exide’s
sincerity stating, “I had quite a few conversations with Exide, and it seemed like we never got
anything accomplished.” (McDonald, Tr. 3847). He also questioned whether Exide was actually
committed to Microporous or whether a supply agreement would ever be reached between Exide
and Microporous. (McDonald, Tr. 3847). Thus, the Court finds, based on the foregoing findings
of fact, that it is unlikely that Microporous would have secured a long-term supply agreement
with Exide. (RX00283 at 001; Trevathan, Tr. 3760). Accordingly, the Court further finds that
Microporous was not in a position to fill out the new lines at Feistritz with production or fill in
any capacity at Piney Flats. '

Response to Fmdmg No. 419:
The assertion in this finding is contradicted by the record ev1dence (See CCRF 418).

Moreover, the last two sentences are legal conclusions, not a factual assertion. Moreover, it is
based on Respondent’s proposed findings above that are incorrect and/or invalid, as detailed in
CCRF 410-419.

420. On February 29, 2008, Daramic acqulred Microporous two days after the meetmg with
Exide. (Trevathan, Tr 3640-3641). :

Response to Finding No. 420:
Complaint Counsel has no specific response.

i Microporous Products Today

421. As the findings below confirm, if Microporous remained a stand alone company today,
there are questions as to whether it would be financially viable.
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Response to Fmdmg No. 421:

Respondent’s contention that Microporous’s stand-alone V1ab1hty was questlonablc is
contradicted by the evidence. Prior.to the acquisition, Microporous was profitable, growing and
it was all upside poténtial. (Gilchrist, Tr. 403). Microporous was profitable and was a
competitive threat. -(Trevathan, Tr. 3652; Roe, Tr.b 1281; PX0482 at 2; see also CCFOF 326,

346, 425, 465-466, 472-490, 501-507, 526-527, 529, 1044).

_ 422, Even prior to this economic downturn, the Microporous’ financial viability was in
uestion. (RX00401; RX00244; RX00248).

1-62, in camera). In 2008, the average contribution margin for the ACE-SIL® product was
{%}. (Riney, Tr. 4961-62, in camera). The average contribution margin for the
FLEX- product was iney, Tr. 4962, in camera). This compares to
an_average contribution margin of
} Riney, Tr. 4963, in cameraq).

Response to Finding No. 422:

The evidence cited does not support the conitention that Microporous’s financial Vlablhty
was in question. The documents cited discuss the potential strategies going forward, they do not.
state that Microporous’s. is unprofitable or that Microporous’s long term financial viability is in
question. Prior to the acquisition Microporous was .proﬁtable and ﬁnancially,viable. Prior to the
acquisition, Microporous was profitable, growing and it was all upside potential. (Gilchris;t, Tr.
403). Daramic’s own downwardly adjusted financial projections for Microporous revealed |
(.
I (030203 a1 083, in camera). Just 4 days before the acquisition,
Polypore reported to its board that the Microporous acquisition would have _
]

’ -} (PX0824 at 002, in camera). A Microporous document prepared twb weeks before

- the merger for an IGP investor conference shows that {_

—} (PX0078 at 019-020, in camera). Mlcroporous s offering memorandum also
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shows Microporous to be in healthy financial shape, with significant potential for EBITDA

growth from the expansion. (PX0072 at 059, 064, 066)

econcaons (N
B! Gichoist e 467, incamer). ([
I | (¥ccrs, T 4522.23

in camera). While Daramic’s HD separators were competitive with Flex-Sil in terms of
performance, the HD separator’s high manufacturing costs meant that Daramic made very little

gross margm on the product. (PX0433 at 001). Since its acquisition of Microporous, Daramic

embarkedon a sty [

—} (PX0617-001-002, in camera). With regard to the Ace-Sil product, that

product is also used as an input into CellForce. (Gilchrist, Tr. 312; Hauswald, Tr. 672; PX0798).
As an input product, its profit margins would rﬁost likely be low.
423, Additionally, since the fall of 2008, the economy in United States and the economies

_ throughout the rest of the world have been crippled by a severe economic recession. (Gaugl, Tr.
4569; Riney, Tr. 4969-70, in camera; Thuet, Tr. 4328 ).

Response to Finding No. 423: _
The finding’s assertion is not supported by the évidence cited. The witnesses cited are

not economists and should not be relied upon for such a bold statement regarding the U.S. and

world economies. Not one testified that “the economies throughout the rest of the world have
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been crippled by a severe economic recession.” The witnesses spoke generally with regard to
their own businesses and spoke of the recession’s impact. However, Di. Simpson, an economist, -
assumed that the economy would recover at some point, and noted that when it does, demand

will increase and that excess capacity will decrease. (Simpson, Tr. 3195, in camera).

424. . Even before the economic downturn

1} (Riney, Tr. 4961, in camera). Actual sales in 2008 were {|
1t (Riney, Tr. 4961, in _camera).

products was {
} Riney, Tr. 4961, in camera).

Response to Finding No. 424:
Respondent’s testimonial-only evidence to support this finding is contradicted by the

evidence and fails to recognize that Microporous was controlled by Daramic for 10 months
‘ during 2008 and did not have its own actual sales as an independent entity. (See RX01589 at
003 (stating that Microporous was acquired by Daramic on February 29, 2008.) After February

~ 29, 2008, the two firms no longer competed with one another. Respondent also fails to point to

any documentary evidence to support its contention that {_
I
In addition, this finding is also contradicted by evidence that Daramic plants kept sales

volume that, but for the acquisition, would have gone to Microporous’s facilities. In 2008,

N
T ————

086, in camera; PX0294 at 002, 008, 013, in camera; Riney Tr., 4986-4987, in camera). Mr.

_} (Riney, Tr. 4986-87, in camera). The evidence shows that a portion of
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.+ (Riney, Tr. 4962-63, in camera). Presently,
Flats is operating at 38 percent of its available capacity. (Trevathan, Tr. 3647; Riney, Tr. 4963 in
camera). The majority of production is still CellForce, and a small portion of the production is
of Daramic’s HD product. (Trevathan, Tr. 3647). The Feistritz plant is currently operating at 76
percent of its available capacit g i Tr. 4962, in camera, Gaugl, Tr. 4569).

products

transferred to Feistritz from Daramic’s Potenza facility and its other customers. (Riney, Tr.

4963, in camera; Gaugl, Tr. 4572-73).

Response to Finding No. 425; :
This finding is contradicted by the evidence. Moreover, Respondent points to no

documentary evidence to support this analysis. A CellForce production line is a pdlyethyiené
line capable of running pure PE separators for SLI. (RFOF at 185). At the Feistritz plant
facility, Microporous built two production lines both of which could produce CellForce
separators or plain polyethylene separators for SLI batteries. (Gilchrist, Tr. 332).

Microporous planned to prodﬁce polyethylene (PE) separators for automotive batteries on one of
the two production lines at its recently built plant in Feistritz, Austria. (Gilchrist, Tr. 331-332).
“According to Peter Gaugl, the Qapacity utilization of the Feistritz facility’s two lines is 70%
today, and 30% of the two lines is being run for CellForce. (Gaugl, Tr. 4_569-70). Thus the
capacity utilization on one liné running only CellForce would be much greater than testified to
by Mr. Riney.

~_ Respondent’s contention that Piney Flats capacity for CellForce is only 38% is

contradicted by evidence that it would be more fully utilized but for the acquisition. {-
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http:Respon.se

— (Axt, Tr. 2210-11, in camera).

} (Riney, Tr. 4963, 4968-69, in camera). Forecasts for 2009
reveal that if Piney Flats were a stand-alone facility its net income would be {
} (Riney, Tr. 4969, in camera). Forecasts for 2009 also reveal that if Feistritz were a
stand-alone facility its net income would be {$3.9 million in the negative.} (Riney, Tr. 4969, in
camera).

Response to Finding No. 426:
Respondent’s contention that Microporous’s two facilities would have negative net

income in 2009 if Daramic had not acquired Microporous is contradicted by the evidence that
prior to the acquisition Microporous was profitable, growing and it was all upside potential.
(Gilchrist, Tr. 403}. Prior to the acquisition, Microporous was profitable and was a éompetitive
threat. (Trevathan, Tr. 3652; Roe, Tr. 1281; PX0482 at 2; see also CCFOF 326, 346, 425, 465- |
466, 472-490, 501-507, 526-527, 529, 1044). Moreover, after the acquisition, Microporous did -
not compéte with Daramic as an independent entity and did not have the opportunity to acquire

'~ the sales volume at these plants that it had expected to gain and Daramic had predicted it would

lose to an expanded Microporous. (PX0738 at 004, in camera ({|| | GGG
]
_)). Any attempt to forecast the net income of the former Microporous
facilities on a standaloné basis for all of 2009 is pure speculation and does not take into account
the independént decisions that an independent Microporous would have made between February
29, 2008 and the December 31, 2009, to fill up its capacity to compete against Daramic.
Additionally, this finding is also contradicted by evidence that Daramic plants kept sales
voluI‘neAthat, but for the acquisition, would Vhave. gone to Microporous’s facilities, which further

deprived the Microporous facilities from sales that but for the acquisition it would have had. In

2005, (N
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at 086, in camera; PX0294 at 002, 008, 013, in camera; Riney Tr., 4986-4987, in camerd). Mr.

—} (Riney, Tr. 4986-87, in camera). The evidence shows that a portion of
I . . 22101, in caner)

Moreover, the analysis referred to in this finding has never been documented, and the

only evidence of its existence is Mr. Riney’s statement that he—
A < r:: of his job. (Riney, Tr. 4967-4968, in camera.) Additionally, Mr.
Riney’s testimony and ability to recite without reference to any document the exact amount of

net income Feistritz and Piney Flats would have had on a standalone basis had they not acquired

Daramic’s Potenza and Owensboro capacity is suspect. {_

I | (i . 04142, ncamerc

427.  Due to the capital expended to further the expansions thus far, Microporous was capital
constrained compared to most businesses under IGP’s ownership (PX2300 (Heglie, IHT 72)).
As a result, IGP was concerned about the future financial viability of the company. (Trevathan,
Tr. 3628-29; PX2300 (Heglie, IHT 72-73); RX00248). As of December 31, 2007, Microporous
had outstanding debt of approximately $46 million, which included debt for the prior Piney Flats
expansion and the 2007 Feistritz expansion. (PX0078 at 21; Gilchrist, Tr. 549).

Response to Finding No. 427: V .

The finding’s contention that the capital expansion led to Microporous being capital
constrained or that IGP was concerned about the Microporous’s future financial viability as a
company, is not supported by the evidence cited. Mr. Heglie testified that he would have

considered buying Daramic’s industrial business but Microporous’s debt constrained it from
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doing so. (PX2300 (Heglie, IHT 72-73)). Mr. Trevathan, testified that the company was not
meeting some of its budget projections, but agreed that the company was still profitable..-
(Trevathan, Tr. 36_52). This is a far cry from Respondent’s position that Microporous’s future
financial viability as a company was in question. In fact, the evidence Respondent points to
shows o N (7075 s 015-020, i
camera). There is no evidence that Microporous was unprofitable or not able to service its debt.
Moreover, total indebtedness is not an indication of firm’s financial viability. . If it were, than
_Polypore with $803.3 million of consolidated indebtedness, is not financially viable. (PX2160 at -
018). Notwithstanding this debt, Mr. Toth agreed that he has stated to investors that “we’re
pleased with our ability to be profitable and to generate cash in a challenging economy.” (Toth,
Tr. 1646). Likewise, Microporous was profitable before the merger. (Gilchrist, Tr. 403).
428. Microporous’ shaky financial viability would also be impacted'by the substantial excess
capacity both in Europe and in North America. (Weerts, Tr. 4459, in camera; Gaugl, Tr. 4569).
For cxanp, oy (.
(Weerts, Tr. 4459, in camera). Daramic, as well, has experienced a drop in orders of almost
40% in Europe. (Gaugl, Tr. 4569). ’ : :

Response to Finding No. 428:

The premise of this finding that Microporous;s financial viability was “shaky” is not
supported by the evideﬁce cited. (CCRF 427). Microporous was prqﬁtable, growing, and had
significant upéide potential. (Gil.ch'rist, Tr. 403). Microporous was profitable and was a
competitive threat. (Trevathan, Tr. 3652; Roe, Tr. 1281; PXO482 at 2; see also CCFOF 326,
346, 425, 465-466, 472-490, 501-507, 526-527, 529, 1044). Moreover, there is no record
evidence that had Microporous not been acquired it would have been affected by substantial
excess capacity. This is rank speculation and not supported by evidence. However, the evidence

does support the proposition that Daramic sales and profits would have been impacted by

Microporous’s new capacity expansions had it not acquired the company. As Mr. Hauswald
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B  (7x0203 at 088, in camera; PX0738 at 010, in camera; see generally CCFOF
725-779)). |
429. - Based on the foregoing findings regarding Microporous, particularly those conécrning its

management, financial and capital issues, the Court finds that Microporous was in such
precarious condition (financial and otherwise) that it was not of competitive significance.

Response to Finding No. 429

This finding states a legal conclusion, not a factual assertion. Moreover, it is based én
- Respondent’s proposed findings above that are incorrect énd/or invalid, as detailed in CCRF
421-428.
k. | Efficiencies

Despite these troubling economic times,

- Response to Finding No. 430: :

Dr. Kahwaty, Polypore’s economic expert witness, submitted comments to the European
y yp p

Communities in response to the European Communities Green Paper that stated there {-

camera). Dr. Kahwaty and Dr. Simpson both agree that that pecuniary raw material savings that

Dasanic cieved vere (N
—} (Simpson, Tr. 3240, in camera).

Moreover, nothing in Mr. Riney’s cited testimony discusses neither today’s troubling
I | (v, T 367,




in camera; Riney, Tr. 4963, in camera). Additionally, Microporous plants were under-utilized

because Miéroporous was no longer indepéndent and was unai)lc to _
camera, PX0294 at 002, in camera). {_
i ) (PX0929 (Gilchist, TH at 47-48, in camera). Today, I

_} (Gaug, Tr. 4571, Rincy,

' 'Tr. 4971-4973, in camera).

431.
(Riney, Tr. 4972, in camera).

Response to Finding No. 431:

Dr. Kahwaty, Polypore’s Economic expert witness, submitted comments to the
European Communities in response to the European Commﬁnities Green Paper that stated there
’ |
I . T
5252-5254, in camera). Dr. Kahwaty and Dr. Simpson both agree that that pecuniary raw
material savings that Daramic achieved were {—
—.} (Simpson, Tr. 3240, in camera;

Kahwaty, Tr. 5252-5254, in camera).
Pre-acquisition, Microporous was profitable and was a compeﬁtive threat. (Trevathan,

Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466, 472-490, 501-

I | (CCrOF 1054; see generally CCFOF 1051-1053,

1055-1057).
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To the extent that these efficiencies are merger specific, the operating of two lines at the

Feistritz facility would have increased Microporous’s total raw material purchases, which could

have lead to volume discounts. For example,
—} it was originally paying for silica from {Rhodla }

(Riney, Tr. 5021-5022, in camera)

in cameraq).

(Riney, Tr. 4973, in camera).

Response to Finding No. 432;

Pre-acquisition, Microporous was profitable and was a competitive threat. (Trevathan,

Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466, 472-490, 501-

_} (CCFOF 1054; see generally CCFOF 1051-1053,

1055-1057).

433. After the Acquisition, Daramic sought to improve Microporous’ existing plants,
processes, and equipment. - (Hauswald, Tr. 1061). At the Piney Flats facility, Daramic created a
task force of engineers from Daramic’s Owensboro facility to decrease costs and improve yields
on Microporous’ existing lines. (Hauswald, Tr. 1062-63). Prior to the Acquisition, the CELL-
FORCE line had a yield of approximately 76% which was improved to approximately 90%
through the efforts of the Daramic task force. (Hauswald, Tr. 1062). In order to achieve higher
efficiency, this team of engineers implemented Daramic’s best practices to the lines at Piney
Flats which improved safety and environmental standards, as well as reduced costs and improved
quality. (Hauswald, Tr. 1063). For example, Daramic changed the oil used in the manufacturing
process at Piney Flats to a higher grade to improve the quality of the product. (Hauswald, Tr.
1064). Daramic also improved the solvent recovery system in order to reduce solvent
consumption by approximately 25% which reduced costs and waste. (Hauswald, Tr. 1065).

Response to Finding No. 433:
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First, the proposition in the sixth sentence about oil is contradicted by Mr. Riney’s

deposition testimony. Mr. Riney, who has a role in determining what efficiencies Daramic could

achieve by acquiring Microporous, did not know why using _ o

R (Px0912 (Riney, Dep. at 43, 104, in camera)).

Second, pre-acquisition, Microporous was profitable and was a competitive threat. (Trevathan,

Tr. 3652; Roe, Tr. 1281; I;X0482 at 002; see also CCFOF 326, 346, 425, 465-466, 472-490, 501-

R (CCFOF 1054; see generally CEOF 1051-1053, 1055-

1057).

434. At the Fiestritz facility, Daramic personnel worked to improve costs and efficiency
through steps such as changing the solvent as done in Piney Flats. (Hauswald, Tr. 1066).
Daramic engineers also improved the capacity of the lines which had glitches in the winding and
finishing areas allowing Daramic to fill the second line with pure SLI-type product. (Hauswald,

Tr. 1065-66). Additionally, Daramic found ways to reduce the smell of sulfur originating from
the product process and plaguing the surrounding Austrian community. (Hauswald, Tr. 1065).

Response to Finding No. 434: :

First, the proposition in the second sentence that Daramic’s improvements allowed for
the line to be filled with SLI separators is contradicted by the fact that Microporous was trying to
fill the line as early as 2007 with customers SLI separator purchéses. (Gaugl, Tr. 4626; see also
CCFOF 632-632). Tucker Roe considered Microporous to be a competitor in SLI as evidenced
by Microporous submitting a quote to Fiam for its 4SLI separator business. (Roe, Tr. 1307-1308;
see also CCFOF 692). Additionally, Daramic’s improvements to the line were not the reason
why the line was filled with SLI separators; it was Daramic’s shifting of production from other
Daramic plants to the Feistri_tz line that loaded it with SLI se.parators. (Riney, Tf. 4963—4964, in
camera). In fact, Mr. Gaug] stated “[Microporous] had the capability to produce separators for

automotive” before Daramic acquired Microporous. (Gaugl, Tr. 4626-4627).
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Second, pre-acquisition, Microporous was profitable and was a competitive threat.

(Trevathan, Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466,

1051-1053, 1055-1057).

435. At both former Microporous facilities, Daramic found ways to reduce and recycle scrap
materials. (Hauswald, Tr. 1067). Instead of simply tossing this leftover material, Daramic now
regrinds and reuses the material to create new product. (Hauswald, Tr. 1067). This not only
reduces waste, but also results in cost savings for both plants. (Hauswald, Tr. 1067).

Response to Finding No. 435:
Pre-acquisition, Microporous was profitable and was a competitive threat. (Trevathan,

Tr. 3652; Roe, Tr. 1281; PX0482 at 2; see also CCFOF 326, 346, 425, 465-466, 472-490, 501-

— } (CCFOF 1054; see generally CCFOF 1051-1053,

1055-1057).

} (Hauswald, Tr. 904, in camera). First, {]

camera). This resulted in {
904, in- camera)).

Response to Findin ng No. 436:
Dr. Kahwaty, Polypore’s Economic expert witness, submltted comments to the European

Communities in response to the European Communities Green Paper that stated there {- :

camera). Dr. Kahwaty and Dr. Simpson both agree that that pecuniary raw material savings that
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Davanic shieved ver (N
I (Sivooson, Tr. 3240, in camera; Kahwaty, Tr. 5252-5254, in

camera).

First, the prbposition in the first sentence abbut significant raw rhaterial savings is
contradicted by several pieces of evidence in the record. Daramic has not passed along any raw
materal savings o (N (7091
(Riney, Dep. at 200-201, in cdmera)). Moreover, the efficiencies that Daramic has achieved by
acquiring Microﬁorous is rather trivial,when compared to either the $76 r:nillion Daramic paid to
acquire Microporous or the- in litigation expenses that Daramic has spent as of |
J anuary 3, 2009, which does not include the time period where Daramic engaged in an onslaught
of extensive discovery and a thirty day trial. (PX0954 at 006, in camera; PX2160 at 041).

Second, the proposition in the second sentence is contradicted by the fact that

L ———

originally paying for silica from Rhodia. (Riney, Tr. 5021-5022, in camera). Third, the
proposition in the third sentence is contradicted by the fact Daramic } passed along any of |
trese aeged -
(PX0912 (Riney, Dep. at 200, in camera). Instead of Daramic passing along the cbst savings to
its customers, Daramic increased prices in 2009. (PX0371). |

Lastly, pre-acquisition, Miéroporous was profitable Aand was a competitive threat. |

(Trevathan, Tr. 3652; Roe, Tr. 1281; PX0482 at 002; see also CCFOF 326, 346, 425, 465-466,
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I (CCFOF 1054 ce generaly CCFOF

1051-1053, 1055-1057).

437. Based on the foregoing findings of fact, the Court further finds that the acquisition of
Microporous by Polypore has resulted in numerous effective efficiencies of the Piney Flats plant
that are based on Daramic’s knowledge and skill.

Response to Finding No. 437:
Dr. Kahwaty, Polypore’s Economic expert witness, submitted comments.to the European

Communities in résponse to the European Communities Green Paper that stated there-
|
(Kahwary. T, 5252-5254, i
camera). Dr. Kahwaty and Dr. Simpson bofh agree tixat that pecuniary raw material savings that
Daranicacieved were
B | (5ivson, Tv. 3240, in camera; Kahwaty, Tr, 5252-5254, in
camera). Moreover, Dr. Kahwaty _}-

(Kahwaty, Tr. 5249-5250, in camera); Lastly, this bare assertion is unsupported by any eyidence
and is contradicted by a. great deal of evidence. (See CCRF 430-437 and 'CCI;‘OF 1051-1057).

Additionally, this finding is a legal conclusion, not a factual assertion. Moreover, this
finding is based on RFOF 430- 437, which are incorrect and/or invalid, as detailed in CCRF 430-
437. | |
V. The Customers

A. The “Power” Buyers

a. Johnson Controls Inc.
(@  JCI's Size and Powef

© 438.  Johnson Controls (JCI) is the largest battery manufacturing company in the world, mainly
focusing on the production of SLI batteries. (Hall, Tr. 2662-2663; RX00034 at 012). JCI
produced more than 120 million lead acid batteries in 2008 with over $38 billion in sales. (Hall,
Tr. 2793; RX00034 at 004; RX01187 at 003). JCI produces these batteries in approximately 60
wholly owned or majority-owned manufacturing plants in 20 countries worldwide. (RX01187 at
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004). JCI has 36% of the global market share in the lead-acid automotive battery market.
(RX00034 at 013). - - ’

Response to Finding No. 438:
Complaint Counsel has no specific response.

439. JCI manufactures a small amount of golf cart batteries, which account for only 2 to 3
ercent of its production. (Hall, Tr. 2665).

(Hauswald, Tr. 943, in camera).

Resionse to Findini No. 439:
I . T

2705, 2874, in camera).

440. JCI is headquartered in Milwaukee with plant locations worldwide, including North
America, Europe, and China. (PX0965 at 11, in camera; Hauswald, Tr. 1086; Hall, Tr. 2665;
PX0614).  JCI leverages its worldwide business in its relationships with its suppliers.
 (RX00034 at 008).

Response to Finding No. 440:

Respondents cited material in the second sentence does not support the proposmon that
JCl leverages its worldwide business in lts relatlonshlp with its suppliers. Nor was the cited
document used w1th Mr. Hall at trial.

441. In 2008, Johnson Controls had over $5.8 billion in sales in their Power Solutions group,
which sells batteries. (RX00034 at 012; Hall, Tr. 2793-2794).

Response to Finding No. 441

Complaint Counsel has no specific response.

2. [ (RX00040 & 07, in canera
Hauswald, Tr. 1086).

Response to Finding No. 442:

Complaint Counsel has no specific response.

443.- JCI has joint venture or ownership relationships with Enertec (Mexico and Brazil),
Amara Raja (India), Varta (Europe), BFR (Asia), and Entek (worldwide). RX00041 at 005, in
camera; RX00042, in camera; RX01187 at 014: Weerts, Tr. 4479-4480, in camera; Hall, Tr.
2819, in camera).

17, in camera).
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Response to Finding No. 443:

Complaint Counsel has no specific response.
(b)  JCI’s Relationship with Daramic

444.  Beginning in 2000, Daramic had a six year supply agreement with JCI Americas.
(Hauswald, Tr. 754). This agreement contained a minimum purchase amount. (Hauswald, Tr.
756).

Response to Finding No. 444:

Complaint Counsel has no specific response.

445, In 2003 JCI was supplied by both Daramic and Entek. (Hall, Tr. 2666). Around this
time JCI began negotiations with both companies for better pricing opportunities because of the
owth in market share that JCI had experienced. (Hall, Tr. 2666).

(RX00040 at 05-08, in camera).

Response to Finding No. 445:

A part of JCI’s 2004 Notth America Strategic plan was to {—
I  (<3<00040 005, i caer.

446. In addition to leveraging their global share to gain better prices from their existing
suppliers, JCI was trying to “develop new entrants for competition”, including an European
based company called Alpha®. (RX00041, in_camera; RX00066 at 002-003, in camera,
RX00070 at 05-06, in camera;

Response to Find ding No. 446;

The cited material is contradicted by JCI documents and testlmony At the time, JCI feit

to leverage their global share to gain better prices from their existing suppliers, as Daramic
succéssfully thwarted JCI's efforts to use their global sharé to gain better 'prices from their

existing customers by forcing JCI into a contract that it did not want to sign. (Hall, Tr. 2682).

: )
;_}
(Hall, Tr. 2809, in camera). :
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Specifically, JCI was unhappy with the pricing terms, the minimum volumes and the length of
the contract, yet felt it had no choice but to sign the contract as it was with Darmaic. (Hall, Tr.

2674, 2681-2682, 2684).. The new potential entrants that JCI was working with included both

Mictoporous and Alpha. (ttall Tr. 2670). NN
B R3<00045 at 002, in camera; Hall, Tr. 2686, 2872).

447.  JCI and Daramic began negotiating a global supply contract in 2002 and continued to
negotiate into 2004. (Hall, Tr. 2668, 2670-2674; Roe, Tr. 1241). The negotiations between JCI
and Daramic spanned a 14 month period. (Roe, Tr. 1241). The contract negotiations began
when Daramic initiated discussions to try to improve their relationship with JCI. (Hall, Tr.

2782). Daramic indicated their desire, in writing, to acquire more of JCI’s North American
business as early as January 2003. (RX01188; Hall, Tr. 2785-2787).

'Response to Finding N 0. 447:
The finding with respect to Daramic’s desire to supply JCI's North Amencan busmess is

contradicted by Mr. Hall’s testlmony Mr. Hall testified that Daramic did not initially quote on
JCT’s business in the United States, stating that “they weren’t 1nterested” and only after
subsequent requests from JCI did Daramic provide a quote which to JCI “didn’t seem to be

' aggressive about trying to move into that region.” (Hall, Tr. 2667-2668).

448, Beginning in December of 2002 contract drafts were exchanged back and forth between
Daramic and JCL. (Roe, Tr. 1673, in camera; RX01190, RX01192, RX01193, RX001194,
RX001195). Additionally there were meetings between the legal teams of both JCI and Daramic

in order to work on the terms and conditions of the contract drafts. (Roe, Tr. 1673).

Response to Finding No. 448:
Complaint Counsel has no specific response.

449.  Though Daramic believed that the agreement was essentially complete at the end of 2003,
Daramic granted JCI an extension into the first week of 2004 in order to finalize the agreement.
(Roe, Tr. 1241-1242). Daramic believed that they were offering JCI a competitive price based
on the information given by JCI as-to the other prices they had been offered. (Roe, Tr. 1242).

Response to Finding No. 449:
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Daramic did not believe’that an agreement was essentially complete ét the end of 2003.
’ On December 02, 2003, Mr. Roe informed J CI that the negotiations between thc parties appeared
to be at an “impasse”. (PX1504 at 001). Because of the impasse, Mr. Roe withdrew all
previously submitted éropbsals, and was instructed by the Polypore board to conclude the
n'egotiaﬁons before the end of 2003. (PX1504 at 001).

Daramic also understood that its pricing to JCI was not competitivé with the offe; that it
understood JCI had‘rece'ived from Microporous. On December 13, 2003, Mr. Roe indicated that
he understood Microporous had quoted JCI pricing of $0.51 .per square meter of 6 mill separatbr
énd $0.52 on 7 mill in the Americas, as compared to Daramic’s quote of $0.5}3-.per square meter
on 6 mill and $0.622 on 7 mill separatoré. Additionally, Mr. Roe understood that Microporous
was offering to hold JCI's prices firm for 18 months and then to reduce prices 2-3% each year, a
term that Daramic had “totally rejected” in its contract with JCI. (PX0693).

450.  To finalize the agreement, Daramic offered a rebate of one and a half cents per square
meter for minimum volumes met in order to earn a contract with JCI. (Roe, Tr. 1244).

Response to Finding No. 450:

Complaint Counsel has no specific response.

451. At the beginning of January 2004, JCI abruptly halted contract negotiations and
demanded that JCI and Daramic continue to operate under the existing contract covering the
Americas and restart from scratch the negotiation for a separate European contract. (Roe, Tr.
1679). Daramic understood this complete change in the course of the negotiations to signify that
Daramic was no longer being viewed as a strategic partner by JCI. (Roe, Tr. 1679). When
Daramic inquired what it should make of those prior negotiations, JCI curtly instructed Daramic
to view them as a “learning experience.” (Roe, Tr. 1679).

Response to Finding No. 451:
JCI1 did not halt contract negotiations at the beginning of January 2004. As of early

January 2004 the parties had not agreed on a final contract and open issues were still being
discussed. (Hall, Tr. 2673-2674). JCI was not satisfied with the contract as it was then drafted
-with regards to pricing and minimum volume numbers, as well as many other issues that “hadn’t

been discussed or thoroughly buttoned up as a matter of business.” (Hall, Tr. 2674). JCI
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informed Daramic that it was not through negotiating the contract and that it wanted to continue
to negotiate and to “order separators from [Daramic] as the normal course of business.” (Hall,
Tr. 2675).

452. Following those fourteen months of negotiations and near agreement, Daramic was
prepared to honor their existing agreement with JCI for the North and South American regions
and to supply JCI on a spot price basis for the European reglon because no agreement had been
reached. (Roe, Tr. 1246-1247).

Response to Finding No. 452;
This finding is contradicted by evidence that indicates that Daramic was not prepared to

honor the then —existing agreement as is. In December 2003, Daramic informed JCI that if a
long term agreement was not reached by the end of 2003, “aﬂ purchases for product in Europe

will be priced on a spot purchase price that will be significantly higher than those previously

auotea” exis04 o001 (N
IS i 1 26762677, 2865-2867, in camera; PX1505 at 003, in
camera). Moreover, Daramic informed JCI that the spot pricing would apply to all separators
ordered by JCI above the contractual minimums in North and South America. (PX1504 at 001).
453. JCI's European operations had been supplied by Daramic without a contract prior to
2004. (Hall, Tr. 2780; Roe, Tr. 1247). During the time prior to the signing of the 2004 supply
agreement between JCI and Daramic, Daramic continued to honor the terms and conditions of an

agreement with Varta, a company in Europe that JCI had acquired. (Roe, Tr. 1680).

Response to Finding No. 453:
Daramic did not honor the terms and conditions of the Varta agreement prior to the

signing of the 2004 supply agréement between JCI and Daramic. (See generally, CCFOF 576-

so5. (N

(Hall, Tr. 2676-2677, 2865-2867, in camera; PX1505 at 003, in camera; PX1504 at 001).
(.
I | (.
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Tr. 2677-2680, 2867-2868, in camera; PX1505 at 003, in camera).
I (70757 002, i caner,

.454.  After Daramic notified JCI that it would continue to supply Europe on a spot price basis
Daramic was contacted by Rodger Hall, JCI's global vice president. (Roe, Tr. 1685; Hall, Tr.
2662). ' '

Response to Finding No. 454: )
Evidence contradicts this finding. After Daramic notified JCI that it would continue to

supply JCT’s European facilities on a spot basis with 85% higher prices, it was Daramic’s general
manager Frank Nasisi who contacted J CI's Rodger Hall. (Hall, Tr. 2676-2677).

455.  While there is dispute as to what was said, Hall informed Daramic that JCI ‘would sign .
the agreement that the two sides had been negotiating for the previous fourteen months. (Roe,
Tr. 1682-1683). After that, Daramic added the proposed rebate to JCI to the agreement. (Roe,
Tr. 1683). o

Response to Finding No. 455: » _
Evidence contradicts this finding. There is no dispute that Daramic threatened to close

down its Potenza, Italy manufacturing plant in order to force JCI to sign a contract extension, and
that JCI did not want to sign the contract. (See generally CCFOF 575-589). Mr. Hall testified
that Mr. Nasisi informed him that Daramic would be shutting down the facility in nine days time. -
(Hall, Tr. 2677-2680, 2867-2868, in camera). |
-} (PX0757 at 002, in camera). JCI signed the contract under duress with JCT’s
management “felt we were being forced to sign this contract.” (Hall, Tr. 2682). Even Daramic’s
own éxecutives later admitted to “strong arming” JCI during the 2004 cphtract negotiétions.
(PX0750 at 001). After being “forced to sign this contract” there were still other Qutétanding
contractual issues that had not been finalized, including the rebate, and JCI was only able to deal
with those issues after it had signed the contract. (Hall, Tr. 2682-2683).

456. JCI mén made additional changes to the agreément before signing. (Roe, Tr.. 1683-1684).

These additions were agreed to by Daramic and were included in an amendment to the contract.
(Roe, Tr. 1684; RX001197).

Response to Finding No. 456:
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The éited material does not support the proposition that J CI made additional changes to
the vagreement before signing. JCI was given only two or three days to sign the contract. (Hall,
Tr. 2682). JCI was only able to deél with the femaining outstanding contractual issues issues -
that had not been finalized, including the rebate, after it had signed the contract. (Hall, Tr. 2682-
2683). |

457. A later amendment was requested by JCI to include a consignment program for Europe .
(Roe, Tr. 1684). This was agreed to by Daramic and included as an amendment to the contract.
(Roe, Tr. 1684).

Response to Finding No. 457;

Complaint Counsel has no specific response.

458. The contract negotiations that began in 2002 resulted in a five-year supply agreement
between Daramic and JCI effective on January 1, 2004, and ending December 31, 2008.
(RX00988; PX2052, in camera; Roe, Tr. 1673-1684).

Response to Finding No. 458;
Complaint Counsel has no specific resporise.

459._From January 1, 2004 to December 31, 2008, {m
B (Rx00988, in camera; Hall, Tr. 2748, in camera). During this pert also
- purchased PE separators from Entek. (Hall, Tr. 2690). Throughout the course of JCI’s contract
with Daramic, JCI purchased between 110 and 120 million square meters annually from Entek.

(Hall, Tr. 2690). JCI purchased on average 50 million square meters annually from Daramic
during the period of 2004 through the end of 2007. (Hall, Tr. 2690).

Response to Finding No. 459; ¢

Complaint Counsel has no specific response.

909, in camera). JCI constituted approximately 15 to 16 percent of Daramic’s sales. (Hauswald
Tr. 1118).

Response to Finding No. 460:

Complaint Counsel has no specific response.

461. Notwithstanding that its contractual relationship with JCI was ending, during the
Owensboro strike in September 2008, Daramic had a phone conference with JCI every day to
discuss the supply chain. (Hauswald, Tr. 1078). During the strike, JCI received separator
material from Daramic’s Prachinburi, Thailand facility. (RX01013). JCI had not been supplied

214




by this facility before and was able to qualify the material in a matter of hours. (Hauswald, Tr.
1082-1083). ' :

Response to Finding No. 461:
The findings proposition that Daramic was doing something extraordinary for JCI outside

of the contractual relationship is contrary to the evidence. Daramic had an ongoing contractual
relationship that it had to abide by. Regardless of whether Daramic’s contractual relationship
with JCI was ending in 2009, Daramic was obligated under the 2004 supply agreement to

(I (<0095 ot 006, in camera). To the extent

that Respondent is alleging that JCI received separator material from Thailand for use in North

America, the cited material is not supportive. {—
T <0011 (Roe, Dep. at 41-42, in camera)). The cited material with

respect to the third sentence does not support the proposition that JCI qualified the material in a
matter of hours. |

(¢)  The Proposed Renewal of the Relationship

(RX00043 at 02, in camera).

Response to Finding No. 462:

Complaint counsel has no specific response.

463. Starting in December of 2006, Daramic and JCI entered into contract negotiations for a
*contract extension to the existing 2004 Daramic/JCI Supply Agreement. (Roe, Tr. 1685). One
of the first meetings where an extension was discussed took place in November of 2006 at JCI's
headquarters in Milwaukee during a visit by Hauswald and Roe. (Roe, Tr. 1686). The next
meeting occurred at Daramic’s headquarters in December of 2006. (Roe, Tr. 1686). Hauswald
and Roe returned to JCI’s Milwaukee office in February 2007 for what they belicved to be the
finalization of the contract extension. (Roe, Tr. 1686). A conference call at the end of February
2007 set up a March meeting in Milwaukee to have final negotiations on some unresolved minor
points. (Roe, Tr. 1686).

Response to Finding No. 463: 7
Evidence at trial contradicts this finding. Mr. Toth testified that meetings with JCI in

May 2007 (which took place two months after the alleged conference call for final negotiations)
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was largely an “introductory meeting” that also dealt with negotiating an agreement. (Toth, Tr.
1528-1529). In fact, as of early 2007, JCI and Daramic were negotiating ([ || | |
B 51510 2t 003, in camera).

464.  JCL, however, cancelled the March 2007 meeting that was to take place in Milwaukee
between JCI and Daramic and moved the meeting to a later date. (Roe, Tr. 1687). Daramic was
told by JCI that this was to allow JCI to investigate a new opportunity. (Roe, Tr. 1687-1688).

Response to Finding No. 464; v -

Complaint Counsel objects to this finding. Respondent is using statements allegedly
made by JCI for the truth of the matter asserted and has failed to state that the admission of this
evidcnce_ is limited to state of mind.

465.  On May 1, 2007, Bob Toth, Polypore’s CEO, met with JCI’s worldwide battery group
president. (Roe, Tr. 1688; Toth, Tr. 1528). ICI informed Daramic that they had entered into a
. joint venture agreement with a battery manufacturer in China called BFR. (Roe, Tr. 1688). JCI

informed Daramic that contract negotiations would resume in the summer 2007. (Roe, Tr.
1688).

Response to Finding No. 465:

Complaint Counsel objects to the second and third sentences of this finding. Respondent
is using statements allegedly made by JCI for the truth of the matter asserted and has failed to
state the adrnissi_on of this evidence is limited to state of mind. |
466. Following the May 1, 2007, visit to JCI, Daramic continued to follow up with JCI

regarding contract negotiations, but was not told of JCI’s June 4, 2007, agreement with Entek
until 2008. (Roe, Tr. 1688; Toth, Tr. 1528-1534.)

Response to Finding No. 466:

Complaint Counsel objects to this finding. Respondent is using statements allegedly
made by JCI for the truth of the matter asserted and has failed to state that the admission of this

evidence is limited to state of mind.

67 Duine i iimetane. (|
T e ey e Ty

Response to Finding No. 467:
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The cited material does not support the assertion that _
R
(RX00130 at 001-002, in camera).

~ 468.  Toth met with Mr. Molinaroli, of JCI again in October 2007, where Molinario again
indicated that a supply relationship with Daramic was still a possibility. (Toth, Tr. 1530).

Response to Fin dmg No. 468: v
The statements attributed to Mr. Molinaroli are hearsay, offered for state of mind, and not

offered for the truth of the matter asserted. (Toth, Tr. 1530). Polypore has failed to ideﬁtify
these statements as such pursuant to the court’s Order on Post Trial Briefs of June 16, 2009, and
they should be stricken.

469. Daramic continued to negotiate a contract with JCI through the rest of 2007 and into
2008. (Toth Tr. 1532). Representatives from Daramic had periodic contact with representatives
from JCI and Daramic believed that they were in negotiations for a supply agreement with JCI
until late 2008. (Toth, Tr. 1533).

Response to Finding No. 469:

Complaint counsel has no specific response.

470.  After a phone call in March 2008, Daramic was under the impression that JCI wanted to
negotiate two separate contracts, one for SLI and one for deep cycle. (Roe, Tr. 1689). Daramic
believed that this would mean that all contract negotiations would then have to start over. (Roe,
Tr. 1689). Daramic agreed to continue negotiations under these new constraints imposed by JCL
(Roe, Tr. 1691).

Response to Finding No. 470:
Respondents’ assertion in the second sentence is unsupported by the cited material.

471. During this time, Daramic did not know that JCI had been negotiating a global supply
agreement with Entek or that, in fact, JCI had signed such an agreement with Entek on June 4,
2007. (Roe, Tr. 1690; Toth Tr. 1534-35, in camera; Hall, Tr. 2747-49, in camera; RX00038, in
camera).

Resmnse to Flndmg No. 471:
This finding is contradicted by documents and testimony on the record. In a September

2007 meecing, ([
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B 0471, in camera; PX0901 (Toth, Dep. at 281-282, 286, in camera)).

472.  After believing that they were in the process of negotiating a contract with JCI during the
period of 2007 through summer 2008, Daramic was finally presented with a “phase-out plan” by
JCI in August 2008. (Toth, Tr. 1533-1534; Roe, Tr. 1694-1695). While some possibility
continues to be discussed regarding supply by Daramic, in approximately October 2008, JCI

 finally confirmed it would not be doing any business with Daramic after December 31, 2008, the

last day of the 2004 JCI/Daramic Supply Agreement. (Toth, Tr. 1534-1535).

Response to Finding No. 472
Complaint Counsel objects to this finding. Respondent is using statements allegedly

made by JCI for the truth of the matter asserted and has failed to state that the admission of this
evidence is limited to state of mind.

473. * Throughout 2007 and into 2008, JCI kept Daramic in the dark about JCI’s intent and
actual separator supply decision.

Response to Finding Ne. 473:

Respondent’s bare assertion is unsupported by any evidence. Furthermore, the finding is

contradicted by documents and téstimony on the record. In a September 2007 meeting, {.

I (7071 in camera:

PX0901 (Toth, Dep. at 281-282, 286, in camera)).

) JCT’s Relationship with Entek

On April 30, 2007
RX00073, in camera).

Response to Finding No. 474;

Complaint counsel has no specific response.

RX00072, in-camera; Hall, Tr. 2747, in camera). ||
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Response to Finding No, 475: '
_

RX00072, in camera).

, in camera; Hall, Tr. 2826-2828, in camera).

Response to Finding No. 476:

Complaint counsel has no specific response.

, IT. , In camera).

esionse to Findini No. 477:
I (7 5105 06,
in camera,, see also Hall, Tr. 2884, in camera {_
] |
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t (Hall, Tr. 2747, in camera). {

, IT. 1, in camera).

Response to Finding No. 478: ‘

(I
I ) .. -
2747, in camera; Weerts, Tr. 4521, in camera), {—

B (0265 at 008, in camera). According to Daramic, (| NGz
I (<265 0+, 007005, incamera),
-
I -5 =01, i conero. (N

B ©x0265 2t 011, in camera).
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Because it is the separator suppliers that have the power in the industry, Daramic’s
leadership is regularly called upon to demonstrate pricing power. (PX0832 at 004 (“demonstrate

pricing power in the marketplace regardless of movements in material and energy costs.”);

PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included ,{‘—
I : <020+ o 002 (M.

Hauswald’s 2006 goals included “Raise Daramic priées where possible to demonstrate pricing
power regardless of cost movements™)).

Déramic’s assessment that battery manufacturers lack buying power is confirmed by
*customer testimony at trial. (See, eg., Gillespie, Tr. 3002, in camera (Exide believes that
negotiations with Daramic are —}); Gillespie, Tr. 3066-
3068 (Exide has not used its size as leverage in négotiations with Daramic); Gillespie, Tr. 3097
(Exide has not used pressure points to negotiate and get their will); Craig, Tr. 2565 (EnerSys
does not consider itself a power buyer, “not at all, not close.”); Benjamin Tr. 3525, 3522

(Bulldog Battery received a 10% post-acquisition price increase which Bulldog considered

“pretty exorbitant” but *“[t]here was no way to try to negotiate a lower price. There was no place _

to go”); Godber, Tr. 242, in camera (Trojan concerned about Déramic’s acquisition of

EN): Godver Tr. 133, 232-233, 239-242, in camera (notwithstanding the fact that Trojan
is the world’s largest manufacturer of déep cycle batteries,

479,
2824, in camera).

Resgonsé to Finding No. 479:
Complaint counsel has no specific response.

221

all, Tr. - , in camera, -



, in camera; Hall, Tr. 2819-20, in cameray).

Resionse to Fmdmi No. 480:

-} (Hall, Tr. 2749 in camera).

(Weerts, Tr. 4477, in camera).

Response to Finding No. 481:

Complaint counsel has no specific response.

482. The loss of JCI's business constituted a drop of $55 million in revenue and $20 million in
- contribution for Daramic. (Toth, Tr. 1535). The loss of the JCI busmess also required a
significant amount of restructuring for Daramic. (Toth, Tr. 1535).

 Response to Finding No. 482;
Complaint counsel has no specific response.

483. The Owensboro plant had to be restructured and lines had to be shut down after Daramic
lost JCI’s business to Entek. (Toth, Tr. 1535; Hauswald, Tr. 961). 'This has resulted in more
than 60 workers being let go from that facility. (Toth, Tr. 1535-1536). ‘

Response to Finding No. 483;
Complaint counsel has no specific response.

484. The lbss of JCI's business also fequircd the complete shut down of Daramic’s Potenza,
Italy, facility. (RX00184, in camera, Toth, Tr. 1535). This put more that 125 people out of
work. (Toth, Tr. 1535).

Response to Finding No. 484:

Complaint counsel has no specific response.
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(PX0787, in camera;

Response to Finding No. 485: .
o
I 505

at 005, iﬁ camera).

(e) JCI’s Relationship with Microporous
486. During the 2003-2004 time period, Microporous supplied SLI samples to JCI for testing.'
(Hall, Tr. 2695-2696). These samples did not qualify for use at JCI. (Hall, Tr. 2696; Gilchrist,

Tr. 466, in camera). Additionally, JCI had general concerns about the quality of the
Microporous product. (RX00071 at 03).

Response to Finding No. 486: '
The cited material (RX00071) was not introduced at trial with a witness and is

contradicted by evidence within the very same document that “{q]ualification moving forward”

on Microporous samples. (RX00071 at 01).

camera;, see generally CCFOF 594-600).

487. Microporous again solicited JCI in 2005 to supply some of JCI's separator needs, but no
agreement was reached. (Hall, Tr. 2694-2695). '

Response to Finding No. 487:
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The material cited by Respondent does not support the statement that no agreement was
reached.

438.
LH (RX00046, in camera). {

(RX00046 at 004, in camera). The agreement did not result in a supply agreement.
2694-2695).

A Resionse to Findini No. 488: ' | ' ‘

-} Mr. Hall testified that JCI's intentions with regard to possible purchase of PE SLI

separators from Microporous was to “buy them in Europe and we would buy some in the United

States.” (Hall, Tr. 2695, see also RX00046 at 002-003, in camera { (|| | | | GGG
N

Furthermore, the material cited by Respondent does not support the statement that no agreement

was reached. (Hall, Tr. 2694-2695). .

JCI informed Microporous that the discussions were terminated in June 2007 and those
discussions were never resumed. (RX00047; Gilchrist, Tr. 504, in caniera).

Response to Finding No. 489;
Evidence at trial contradicts the assertion that the non-assignment clause was the only

reason that JCI and Microporous did not come to a supply agreement. JCI's work with
Microporous did not ultimately result ina supply contract because of concerns that JCI had over
Daramic’s arbitration against Microporous (Hall, Tr. 2699-2700), and because Micrbporous was

unable to give JCI the reassurance that it was looking for that if JCI went forward with a supply
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contract with Micrqporous, Microporous would not eventually be sold to Daramic leaving JCI in

\ the same positi_on that it had been in 2004 (Hall, Tr; 2700-2701). |
While discussions about the possible supply of PE SLI separators did not pick up again

after June 2007, dispussibns about Microporous possibly Supplying deep cycle separators to JCI

for use in JCI’s golf cart batteries coptinued right up 'until the acquisition of Microporous by

Daramic. (Hall, Tr. 2704-2705). Indeed, prior to fhe acquisition of Microporous, JCI was

testing Microporous’ CellForce separator for use in JCI's golf cart applications because JCI

wanted “to see competition” in its acquisition of golf cart separators. (Hall, Tr. 2704-2707).

490. Microporous never héd a contract with JCI for the use of CellForce in automotive

batteries. (Gilchrist, Tr. 562). Microporous was not selling CellForce to JCI at the time of the
acquisition by Daramic. (Gilchrist, Tr. 562).

Response to Finding No. 490:
To the extent that Respondent is asserting that the lack of a contract between JCI and

Microporous for the sale of CellForce in automotive applications would have prevented
Microporous from attaining sales of CellForce to JCI, that assertion is contrary to evidence
presented at trial. A large porﬁon of all battery separator purchases are completed without a
contractual relationship between the buyer and the seller. It is not unusual for Microporous to do
business without a contract. (Gilchrist, Tr. 614). Microporous made séparator sales fo EnerSys
for fifty to sixty yeaf_s without a contract. (Gilchrist, Tr. 614-615). Microporous is not the only
separator manufacturer that regularly made sales to non-contract customers. {--
S
-} (RX00116 at 004, in camera). JCI also regulérly purchases separators without a
contract. From 2004-2007, JCI purchased éver 100 million square meters of separators from

Entek on an annual basis without a contract. (Hall, 2686-2687, 2690).
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I | (130419 at 008, in
camera). ([
I 0419 at 008, in camera). a

® JCT’s Joint Ventures and Efforts at Vertical Integration

(RX00050 at 04, in camera). JCI entered into a three-way joint

venture agreement with Rising and Fengfan in February 2007. (Hall, Tr. 2715-2716; RX00053,
in camera; RX00052, in camera). JCI has a .4 (RX00032, in

camera).

Response to Finding No. 491:
Complaint Counsel has no specific response.

in camera; RX00037-02, in camera). :

Response to Finding No. 492:
Complaint Counsel has no specific response.

o (R
(RX00050 at 11, in camera). JCI envisions expanding BFR’s supply market outside of Asia and

thus drafted their supply agreement with BFR with global language’. (RX00051; RX00055;
Hall, Tr. 2860, in camera). { } (Hall, Tr. 2854, in camera).
At the signing of the agreement, it was JCI’s intention to “make [BFR] a world class separator
supplier to JCI and other battery manufacturers.” (RX00055).

Response to Finding No. 493; '
_
I .. 2656, i caner. (]

5 For example, the contract refers to the need for “global insurance.” (RX00051; RX00055).
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Dep. at 186-187, in camera)).

494. BFR competes with both Entek and Daramic, as well as other smaller separator
manufacturers. (Hauswald, Tr. 1034).

Response to Finding No. 494: A
BFR competes with Entek and Daramic for sales in Asia, but to the extent that

Respbndent alleges that BFR competes with Entek and Daramic for sales of separators in North
America, testimony at trial from Daramic, {—}. Mr.
Roe testified that Daramic had never competed with BFR for business in North America. (Roe,
Tr. 1807). Moreover, Daramic has never had to make price concessions to customers in North

America due to competition from BFR or any other Asian battery separator manufacturer. (Roe,

I . 5004505, i camer (D
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B ; »x0507 (Kung Dep. at 186-187, in camera)). ([ | GG

B o 12735, 2745-2747, in camera). -

AQ

- P PrTeY
3 r‘ U 3 a ) i

in camera).
D YO0 00 in camero

[V (RX00032Z, in cameray).
_ 3 (RX00032, in camera;
 camera, RX32, in cameray).

e —
} (Hall, Tr. 2765, in camera).

e, (I
R

496. Tn order to secure the agreement, JCI was offered as much of the new line capacity as
they wanted. (RX00037 at 002).
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Response to Finding No. 496: .
The cited material (RX00037) was not introduced at trial with a witness.

.} (Hall, Tr. 2844-2845, in camera).

onse to Finding No. 497: -
_ {ﬁ— _

_} (Hall, Tr. 2769-2770, 2844, in camera).

498. Additionally, BFR itself believes that it will become more and more price competitive as
time moves on. (RX00056). :

Response to Finding No. 498:
The material cited (RX00056) asserting that BFR will become more price competitive for -

sale to customers in North America as time moves on, was not used at trial, mischaracterizes the

evidence, and is contradicted by documents and testimony on the record. —

| [
I
]
"I} el Tr. 2727-2735, in camera; PX1522 at 005, in camera; see generally CCFOF
_} (Hall, Tr. 2735-3736, 2764, in camera).

.
I (ccror20s-212). (i
|
|
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. _} (PX0907, (Kung Dep. at 172-173, in camera)). {_
I 265,515, incanera),

4, in camera).

Response to Finding No. 499: S '

o
I (<0045, i
camera. ([
I (0572 006, in camero). (N

I x0672 at 006, in camera).

500.

(Hall, Tr. 2838- , In camera).

Response to Finding No. 500:

—} (Hall, Tr. 2776-2777, in camera; see generally CCFOF 983-986).

1} (RX00062, in camera). As a result, ]

, In camera).

Response to Finding No. 501:
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-} (PX0907 (Kung, Dep. at 262), in camera; Burkert, Tr. 2362, in camera; Gagge, Tr.

L ———
2881-2882, in camera; PX0907 (Kung, Dep. at 291, in camera)). (||| GG
————

2881-2882, in camera)

e
e —
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30907 (Kang,Dep. 255, in camerc. (N

-.} (Hall, Tr. 2880-2881, in camera). Furthermore, neither of the documents

cited in this finding were shown to the JCI witness at trial.

. (N '
Tr. 2820- » in camera).
Response to Finding No. 502: :
' {_-}

(Hall, Tr. 2820-2821, in camera).

(&  Today
503.

all, Ir. , in camera). Moreover, as evidenced by the above findings of fact
pertammg to JCI, Entek and BFR, the Court further finds: :

Response to Finding No. 503:

The acquisition of Microporous by Polypore had an adverse effect on J CI’s business.
Prior to the acquxsmon of M1croporous JCI was testing Microporous’ CellForce separator for

use in J CI's golf cart applications because JCI wanted “to see competmon in its acqulsmon of

golf cart separators. (Hall, Tr. 2704-2707). {—

Following the acquisition of MPLP, JCI scheduled what it called “red flag” meeting to discuss
the impact of the acquisition on JCI's purchases of deep-cycle separators. (Hall, Tr. 2705-2707).
(A
I (514, in camera). IClis not aware of any
separator manufacturer other than Daramic thaf can supply a deep-cycle battery separator that
will work in JCI’s batteries. (Hall, Tr. 2705). |
504.

(Weerts, Tr. -44359, in camera, , IN

camera).

Response to Finding No. 504:
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Complaint counsel has no specific response.

505. As the result of
, In camera,
RX00032, in camera). :

Response to Finding No. 505:

B (. 11 27272735, in camera; PX1522 at 005, in camera; see generally CCFOF

213229, 230200, 263246, (N
I (. 10 2735-3736, 2764, in camera).
I <C:0r205212. (]

¥ (PX0907, (Kung Dep, at 172-173, in camera)). ]
I (255,015, i camer. (R
I (70507 (i Dep. 186157, i
coners. (N

B e, T 2735,2745-2747, in camera).

soc. (N (<, . 447, i
camera, RX00133, in camera).

Response to Finding No. 506:
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(I

I 07 in camera; Toth Tr. 1604-1605, in

comers. ([
T R T —
[ ] |
—} (Simpson, Tr. 3442, in camera). Dr. Simpson explained: {“- -
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I 5o, T 3442, i camera; s o
—.} (Simpson, Tr. 3197, in camera). As a matter of economic theory,

most-favored nation clauses tend to make firms less competitive by preventing them from

making selective price cuts. (Simpson, Tr. 3197-3178, in camera). _

camera; RX00053, in camera; RX0052, in camera; RX00032).

Response to Finding No. 507:
The assertion that battery manufacturers have buying power is contradicted by ev1dence

(.
Y (- 025 at 008,
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camera).

Because it is the separator suppliers that have the power in the industry, Daramic’s
leadership is regularly called upon to demonstrate pricing power. (PX0832 at 004 ||
PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included
I 7+ 0 .

Hauswald’s 2006 goals included “Raise Daramic prices where possible to demonsirate pricing
power regardless of cost movemenis.”)) Daramic’s assessment that battery manufacturers lack
buying power is confirmed by the length’s that JCI had to go Mough simply to prevent being
forced into a coﬁtract that it did not desire from Darémic.

Despite JCTI’s size, it took JCI more thaﬁ five years before it could successfully
counteract Daramic’s strong supplier power and develop a strategy that met its separator supplier
needs. As early as 2002, JCI felt that the current suppliers had “an entitlement attitude” and that
in order to get a “competitive pfice” more competition was needed amoﬁgst separator suppliers.
(Hall, Tr. 2670-2672). At that time, JCI developed a strategy to dévelop new entrants for
competition. (Hall, Tr. 2670). However, J CI was unable to leverage their global share to gain

better prices from their existing suppliers or to develop new suppliers, as Daramic successfully -
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thwarted JCI’s efforts by forcing JCI into a contract that it did’not want to sign. (Hall, Tr. 2682).
Specifically, JCI was unhappy with the pricing terms, the minimum volumes and the length of
the contract, yet felt it had no choice but to sign the contract as it was with Daramic. (Hall, Tr..
2674, 2681-2682, 2684). Daramic’s coercion forced JCI to abandon its attempt to dev¢iop anew
separator supplier entrant at that time. (Hall, 2684-2685). JCI continued to pursue a strategy to
~ meets its separator supply needs and looked to Microporous as a possible future supplier. (Hall,
Tr. 2693-2695). JCI's work with Microporous did not ultimately result in a supply contract
“because of concerns that JCI had over Daramic’s arbitration against Microporous (Hall, Tr.
2699-2700), and because Microporous was unable to give JCI the reassurance that it was looking
for that if JCI went forward with a supply contract with Microporous, Microporous would not

eventually be sold to Daramic leaving JCI in the same position that it had been in 2004. (Hall,

T 27002700, (N
‘T . 1r 27482749, in camera).

508. The JCI Entek agreement and relationship and the BFR joint venture are 1ikely to
constrain prices for battery separators.

Response to Finding No. 508: :

This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. { [
N . 1 27272735, 2745-2747, in camera;

PX1522 at 005, in camera; see generally CCROF 213-229, 234-240, 243-246). {[j

)
(Hall, Tr. 27352736, 2764, in camera). (|
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]
R —
I | (70507, (<ung Dep, o
-} (PX0907 (Kung Dep. at 186-187, in camera)). {— |
R o 1 0807, 1813; Weerts,

Tr. 4501, 4512, in camera).

JCI’s agreement with Entek is unlikely to constrain prices in the future. {-

|
|
I (Px0471. in camera; Toth Tr. 1604-1605, in
K
(Simpson, Tr. 3390-3391, in camera). {—
¥
simpson, Tr. 3195, in camera). (|
I
I 5o T 31963197, in
]
I sipson, Tr. 3195-3196, in camera). ([
]
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I | (5ipson, Tr. 3408, in camer). (]

.} (Simpson, Tr. 3442, in camera). [—

e —
incanere. (N

_} (Simpson, Tr. 3197, in camera). As a matter of economic theory, most-

favored nation clauses tend to make firms less competitive by preventing them from making

selective price cuts. (Simpson, Tr. 3197-3198, in camera). _
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B (simpson, Tr. 3221-3224, in camera, see generally 3209-3224, in camera).

509. Based on the foregoing findings, the Court finds that the acquisition of Microporous by
Polypore had no adverse effect on JCI because JCI, a large sophisticated buyer, had previously
decided on its own course of action with respect to separator supply, and using that buying
power, JCI implemented its own course of action regarding separator supply. As a result of
JCI's actions, substantial battery separator manufacturing capacity became more available
throughout the world, and particularly in North America.

Response to Finding No. 509:
This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. (See CCRF 503-508).

510. As noted above, while the events of 2004 concerning the execution of the supply
agreement between JCI and Daramic are disputed, whatever occurred is immaterial in this
matter, except that those events underscore that a large sophisticated buyer can effectively
implement its own course of action to secure its battery separator supply.

Response to Finding No. 510:
This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. (See CCRF 444-459, 503-508).
b. Exide Technologies, Inc.
(a)  Background

511. = Exide Technologies; Inc., is a global battery manufacturer with facilities in North
America, Europe and Asia. (Gillespie, Tr. 2957, 3093).

Response to Finding No. 511:
Complaint counsel has no specific response.

512.

illespie, Tr. 2930, in camera;

camera).

Response to Finding No, 512:
Complaint Counsel has no specific response.

513. Exide’s business is segmented into “Industrial” and ‘“Transportation” units. The
transportation unit includes automotive, truck, motorcycles, recreational vehicles, golf cart, and
“boats, and industrial is subdivided into motive and network batteries. (RX01186 at 006-7,
Gillespie, Tr. 2930).
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Response to Finding No. 513:

‘Complaint Counsel has no specific response:
514. The separators used by Exide have different base materials, including PE, AGM, rubber

and PVC, but otherwise have the same function. Primarily, Exide uses PE separators in its
products. (Gillespie, Tr. 2931-32).

Response to Finding No. 514: ' ‘
g R
B (Gillespic, Tr. 2981-2982, 3042, in camera).

515. There is no difference in formulation between industrial and transportation PE battei

separators used by Exide except for dimensions like width, height and ribs. (RX00308).
} (Gillespie, Tr. 3118, in
cameraq). ) : .

Response to Finding No. 515: V
o

516. Exide sold almost $3.7 billion worth of batteries in fiscal 2008 and buys approximately
$70 million of battery separators per year. (RX01186 at 27, 57; Gillespie, Tr. 2929).

- Response to Finding No. 516:
Complaint Counsel has no specific response.

517. Exide manages 15,000 suppliers globally for various products including separators.
(Gillespie Tr. 2995).

Response to Finding No. 517:
Complaint Counsel has no specific response.

(b)  Exide Battery Separator Buying History

@) Daramic Purchase of the Corydon Plant

241




518. Although Exide was a party to certain supply agreements for battery separators prior to
1998 (see below), it also owned and ran its own vertically integrated facility in Corydon Indiana.
(RX00899).

Response to Finding No. 518: » :
To the extent that Respondent asserts that Exide has any interest in vertically integrating

into the manufacture of battery separators, such assertion is contrary to testimony at trial_ that
Exide got out of that business because it was not a “core competency” for Exide, is not curréntly
!interested in Veﬁically integrating into that the separator industry, and has “never had ahy

~ intention of going bé.ck into that business.” (Gillespie, Tr. 2983;2984).

519. Seeking a cash infusion, in or about December 1998, Exide offered to sell to Daramic the

Corydon facility in which Exide, at that time, made its own PE battery separators for the
manufacture of its batteries. (RX00899).

Response to Finﬂing No. 519:

The cited material does not support the proposition.

520.  On or about April 7, 1999, Exide rejected Daramic’s initial offer to purchase the Corydon
facility and informed Daramic that it had engaged another company to arrange for “the sale of
the plant accompanied by a multi-year contract for the supply of separator materlal equal to the
plant's current capacnty ” (PX0724, emphasis added).

Response to Fmdmg No 520:

Complaint Counsel has no specific response,
521. By June 1999, Exide had received and was considering three offers for purchase of the
plant — all of which included a cash purchase price, pricing per thousand lineal feet of separators

from the plant and a proposed term for the accompanying supply agreement for the purchase by
Exide of the separators for the plant. (PX0726). :

Response to Finding No. 521:

Respondent’s assertion that Exide considered only three offers for the purchase of the
Corydon facility is contradicted by evidence that H&V was also an active bidder for the facility. |
(See CCRF 522).

522. The companies bidding on Corydon in June 1999 were Mlcroporous Daramic and Entek.
(PX0726 at 002). :

Resmnse to Finding No. 522:
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Respdndént’s assertion that Microporous, Daramic and Entek were the only three _
‘companies bidding on Exide’s Corydon facility is contradicted by evidence that H&V was also

bidding on the facility. In June 1999 Exide’s representatives contacted H&V invited H&V to

submit a proposal to purchase the Corydon assets. (PX1368 at 001). {—
I (50917 (Cullen, Dep. 11, in camera); PX0925
(Porter, Dep. at 37-38, in camera); PX1368 at 001-002; see also CCFOF 1171-1177).

523. Microporous offered Exide $25 - $29 million in cash and requested a 5 year agreement
with prices for separators ranging from $32-$33. (PX0726 at 002-3).

Response to Finding No. 523;
Complaint Counsel has no specific response.

524. Daramic submitted a matrix of purchase prices for a supply agreement from which Exide
was able to choose the best option for it, based on its cash needs. (PX0726; PX0731; PX0908 at
21, in camera). The lowest price for separators offered was $32 (equal to that offered by
Microporous) and the amount of cash offered in that version of the matrix was $25.6 million
with a 10 year supply agreement. (PX0726; PX0731).

Resionse to Findini No. 524: :

I (s wald, Tr. 763 (above market

pricing stemmed from acquisition of Corydon)); Bregman, Tr. 2901, in camera; Gillespie, Tr.
3018-3020, in camera; see also PX1026, in camera).

525. Entek offered $1.5 million in cash, separators at a price of $31.75 and a 7 year agreement.
(PX0726).

Response to Finding No. 525:
Complaint Counsel has no specific response.
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526. On or about August 4, 1999, Exide accepted Daramic’s offer at the $32 price level with a
cash purchase price of $25.6 million and assumption of lease obligations of $21 million. Exide
was “delighted” to have reached the agreement at that time. (PX0727 at 002). The agreement
reached by Exide and Daramic was of great benefit to Exide in that it provided significant cash

with an agreement to buy separators at a reasonable and, at that time, competitive market price.
(PX0726; PX0727).

Response to Finding No. 526: :
The cited material does not support the Respondent’s self-serving proposition that the

. agreement was a great benefit to Exide. _
- (Hauswald, Tr. 763 (above market pricing stemmed from acquisition of Corydon));
Bregman, Tr. 2901, in camera; Gillespie, Tr. 3018-3020, in camera; see also PX1026, in

_cah1eifa).

527." None of the current executives at Exide, including each of the two individuals who
testified in Complaint Counsel’s case, were part of the negotiation or decision making related to
the agreement reached between Exide and Daramic in 1999, or the multiple subsequent

. amendments, all of which include provisions which benefit Exide. (Gillespie Tr. 3065, 3070;
PX0835 at 002, in camera).

(PX0835, in camera).

Response to Finding No. 527: ,
Respondent’s self-serving assertion that its contracts with Exide are beneficial to Exide is

comtaditd by estmony o i (N

T —

pricing stemmed from acquisition of Corydon)); Bregman, Tr. 2901, in camera; Gillespie, Tr.

3018—3020, in camera, see also PX1026, in caméra).

B Gillespie, Tr. 3001-3002, in camera; see generally Gillespie, Tr. 2999, 3074, 3152,
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in camera ([
N
" Gillespie, Tr. 3003, 3150-3151, in camera {_
I ' i, T:. 3066-

3067 (Exide does not feel that it has many negotiating levers when dealing with Daramic);
Gillespie, Tr. 3097-3098 (Exide lacks pressure points in negotiations with Daramic and is

therefore unable to exert its will on Daramic to get price decreases)). {_

I (G T 3000,

Y | (Gilspie, Ti. 2975,

3098-3099, 3112-3113, in.camera).
]
-} (PX1050, in camera; Bregman, Tr. 2901-2903, in camera; see also CCFOF 1060-

1065).

(ii) Daramic’s Prior Supply Agreement .

(RX00977, in camera).

Response to Finding No.528:

Complaint Counsel has no specific response.

01517, in camera).
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Response to Finding No.529:
Complaint Counsel has no specific response.

Pursuant to

, in camera, PX0728, in camera).

"Response to Finding No.530: _
Complaint Counsel has no specific response.

Response to Finding No.531: '
(R
N (0724 at 002; RX00976 at 001, in

camera).

532, On or about September 29, 2000

, In camera).

Res "onse to Finding No.532: : '
o
B 01517, in camera). | ‘

533, In or about April 2001

7, in camera).

- Response to Finding No.533:
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Response to Finding No.534:
{_

?
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of Corydon)); Bregman, Tr. 2901, in camera; Gillespie, Tr. 3018-3020, in camera; see also
PX1026, in camera).

535. As part of the Amendment in 2001, the parties also agreed to enter into a Golf Cart
Supply Agreement (“GCSA”) whereby Exide was incentivized to purchase golf cart separators
from Daramic. (Gillespie, Tr. 2937-38).

H (RXU1517 at 003, in camera). ||
(RX01517, in camera).

Response to Finding No.535:
g .
N < 5.
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|
| '

T : 72051 at 001-
002, in camere [
|
-
_} Daramic’s first deep-cycle separator, DC, was
introduced to the market in 2002, however the DC separators did not pass Exide’s testing and
qﬁalification and therefore {—}
(PX0319 at 003; Gillespie, ’l‘r. 2937). | |

Daramic then developed the HD separators to replace its DC separators, and provide '
1mproved performance over the DC separators. (Roe, Tr. 1196; PX0911 (Roe, Dep at 69- 70/))
Daramic HD’s first commercial sales took place in 2005. (Roe, Tr. 1209). Exide tested £ (l’::em
over a year for use in its Salina battery manufacturing facility, and only after testing

demonstrated that HD met Exide’s performance criteria for deep-cycle batteries could Exide

beginto swich from - si to 1> ([
Gitisie 152935, 29362579, (N
— (PX0356, in camera). Even after Exide’s initial

qualiﬁcation, further work was required by Exide to qualify HD separators use in its Bristol

manufacturing facility. This qualification process has taken over a year and was still ongoing at
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the time of the acquisition of Microporous. (Gillespie, Tr. 2935). {_
—} (PX0222 at 001, in camera).

, In camera).

Resionse to Findini No.536:
e

535; see also CCFOF 347, 349, 368-370, 375-376, 382, 393-394, 398-405, 897).

, In cameray).
These are benefits to Exide under this contract and are possible by virtue of the long term nature
of the agreement. (RX01517, in camera; RX01285). :

Response to Finding No.537:

Respondent’s self-serving assertion that its contracts with Exide are beneficial to Exide is

contradicted by testimony at trial. (CCRF 527). {[||
I —

538. The Court finds that
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[t (PX2() at 005, in camera).

(RX00342 at 033, in camera).

Response to Finding No.538:
{h. |

-}- (See RX00976 at 003, in camera (clause 7.3 of the North American Supply

Agreement); PX2052 at 005, in camera (clause 7.2 of the Automotive and Supply contract);

(PX2051 at 004, in camera (clause 6.1 of the Golf Cart Separator Supply Cdntract).

l

I | Gilicsoic. T+ 3003, 3150-3151, in camera).

539. The Amendment contained significant terms which brought substantial financial benefit
to Exide ata time when it was financially troubled. (RX01517, in camera; RX01285).

Response to Finding No.539:
Respondent’s self-serving assertion that its contracts with Exide are beneficial to Exide is -

contradicted by testimony at trial. (See CCRF 527, 537).

540. Exide filed for bankruptcy in early 2002, (RX01285), and emerged from bankruptcy in
‘May 2004. (PX0990 at 010). '

Response to Finding No.540:
Complaint Counsel has no specific response.
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541. On or about July 11, 2002,

.} (RX01281, in camera).
from bankruptcy, Exide assumed the terms of the various contracts with Daramic.

Response to Finding No.541: ‘
{_

-} With respect to the third sentence, this bare assertion is unsupported by any evidence.

© 542. In March 2005
.} (RX00979, in camera).

Response to Finding No.542: o
I
| (X097 ot 003, i camera). In fac,

Exide has only had a consignment arrangement with Daramic for products in Europe, and such

agreement does not cover products purchased in North America. (Gillespie, Tr. 2992).

543. Despite the millions of dollars of revisions and concessions made by Daramic to Exide
following the execution of the original asset purchase agreement in 1999, which included by its
terms a 10-year supply agreement, Exide routinely and repeatedly breached the terms of its
agreements with Daramic by, among other things exceeding, oftent by millions of dollars, the
capital limit approved by the bankruptcy court. (RX01282, RX01283, RX01284, RX01285).

Response to Finding No.543: :
{_

B} (Gillcspic. T 3099, see also Gillespie, Tr. 3112-3113, in

camerda).

544.  Further, despite the significant incentives to purchase golf cart separators from Daramic
starting in 2001, Exide did not approve Daramic golf cart separators for use in Exide golf cart
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batteries until approximately October 2006, and did not purchase a single goif cart separator
from Daramic — and therefore did not obtain the value of the credits and concessions on the price
of those separators — until 2006. (RX00314; Gillespic, Tr. 2937-38; RX0119, in camera).

Response to Finding No.544:
Respondent’s implication that Exide dragged its feet from 2001 until 2006 before

purchasing a golf cart separator from Daramic is both disinge‘nuous‘and contrary to thé facts and
testimony at trial. The assertion is disingenuous because Daramic did not have a deep cycle
separator that could be qualified at Exide until 2005. (Gillespie, Tr. 2935, 2936-2938). In fact,
Daramic did not even have deep cycle separator that it was selling in 2001, and then whlen‘ it did
develop a. deep cycle separator (Daramic DC), the separator failed Exide’s testing and could not
be qualified by Exide for use in its batteries. (PX0319 at 003; Gillespie, Tr. 2937). After
Daramic developed an improved deep cycle separator (HD) to replace its DC separators in 2005,>
(Roe, Tr. 1196,1209; PX0911 (Roe, Dep. 69- -70)) Exide immediately tested HD (a process that

m camera
lasted over a year), and only after testing demonstrated that HD met Exide’s performance criteria

- for deep-cycle battenes could Exide begm to switch from Flex-Sil to HD {—

—} (Gillespie, Tr. 2935, 2936-2938; see also CCRF 527).
} per year. (RX00976, in camera, RX00968, in camera, RX01517, in camera). 1

x1ide fails to

Response to Finding No.545:

- Complaint Counsel has no specific response.

546. _In 2008, the purchase of HD separators (instead of Flex-Sil) generated a credit of about

} for Exide. This means that the HD separators { }
percent less expensive than the price it paid for Flex-Sil durmg that time. (RXOl 119, in camera;
RX00945, in camera).

Response to Fmdmg No.546:
The cited materials do not support the propositions made in this fmdmg

547. Despite this enormous incentive, } not purchase any meamngful quantities of
HD until 2006 - five years after the incentive was introduced. (RX01119, in camera).
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Response to Finding No.547: A
Respondent’s implication that Exide dragged its feet from 2001 until 2006 before -

purchasing a gblf cart separator from Daramic is both disingenuous and contrary to the facts and

~ testimony at triél. The ‘assértion is disingenuous because Daramic did not have a deep cycie -
separator that could be qualified at Exide until 2005. (Gillespie, Tr. 2035, 2036-2938). In fact,
Daramic did not even have deep cycle separator that it was selling in 2001, and then when it did
develop a deep cycle separator (Daramic DC), the separator failed Exide’s testing and could not -
Ee qualified by Exide for use in its batteries. (PX0319 at 003; Gillespie, Tr. 2937). After
Daramic developed an improved deep cycle separator (HD) to réplace its DC separatots in 2605,
(Roe, Tr. 1196,1209; PXO§1 1 (Roe, Dep. at 69-70)), Exide immediately tested HD (a process
that lasted over a yéar), and only after testing demonstrated that HD met Exide’s performance
criteria for deep-cycle batteries could Exide begin to switch from Flex-Sil to HD {-

R Gillcspic, Tr. 2935, 2936-2938; see also CCRF 527).

548. M. Gillespie admitted that using HD saves Exide “a lot of money” and, in an analysis of
pricing between HD and Flex-Sil, HD was “considerably” lower in cost. (Gillespie, Tr. 2944,
2947, 2996). Furthermore, he admitted that HD is not qualified for OEM use — meaning that no
matter what the price, HD cannot be used in those types of batteries. (Gillespie, Tr. 3091;
RX1094). E

Response to Finding No.548:
Respondent’s assertion that HD cannot be used in OEM batteries is contradicted by

' testimony from Exide that it expects to qualify HD for use in all of its deep cycle batteries,
including those going into OE applications. (Gillespie, Tr. 3091). Furthermore, HD had already
been qualified in certain deep cycle applications ‘by one of Exide’s competitors. .(Wallace, Tr.
1933-1935). Moreov.e.r, approximately 90% of the golf cart batteries that Exide sells are sold
into the aftermarket; thus Exide was already prepared to use HD in the overwhelming majority of

its deep cycle batteries. (Gillespie, Tr. 2932).
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549. Despite the fact that HD is “considerably” lower in cost, and saves Exide “a lot of
money” Exide, in 2007, 2008 and through the hearing, still purchased twice as much Flex-Sil as
it did HD. (Gillespie, Tr. 3092).

, in camera; PX0949, in camera) This difference 1s considerably more than a
5-10% price difference between Flex-Sil and HD.

Response to Finding No.549: .
It is disingenuous of Respondent to claim that the amount of Flex-Sil that Exide

purchased in 2008 is in anyway representative of Exide’s true intentions with regard to its desire
to use HD separators given that Exide was forced by Daramic in 2008 to displace HD with Flex-
Sil (at a higher price) during Daramic’s Owensboro strike, thus distorting the amounts of Flex-
Sil and HD that Exide purchased in 2008. (Roe, Tr. 1223). Because Exide understands that HD
is an exact substitute for Flex-Sil, Exide requested HD pricing on the Flex-Sil separators it was
forced to purchase during the strike, or alternatively to get the golf cart separator credit applied A
fo its purchases during the strike as contemplafed in the GSCA, however Daramic réfused on
both accounts. (RX01260). |
Furthermore, Exide is still in the process of qualifying HD for use in its deep cycle

batteries, a process that takes a long beriod of time. (Gillespie, Tr. 2935-2936 (testing of HD is
“ongoing” and the Exide “Bristol facility is still figuring that out.”). {_
|
I (°x0222 at 001, in camera). '

‘ Finally, Daramic HD was the closést independently-owned substitute for Flex-Sil. Thﬁs,
if the owner of Flex-Sil were fo increase price a litﬂe more, some of the sales that would be lost
would shift to Daramic HD. (Simpson, Tr. 3177-3178). If Flex-Sil and ﬁmamic HD are oWnéd

by the same owner, then the joint owner recovers some of the profit on the lost Flex-Sil sales that

it o Dsamic 1D, (impson, e 3175, (|
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I (Sivvson, Tr. 3178, PX2251 at 017, in camera; Kahwaty, Tr.

5514-5515, in camera).
550.  Flex-Sil and HD are not economic substitutes for each other under these circumstances.
Moreover, the above findings raise questions of credibility concerning Exide’s intent in this

proceeding, and Gillespie’s testimony concerning the effect of HD as a price constraint on
FLEX-SIL.

Response to Finding No.550:

This bare assertion is unsupported by any evidence and is contradicted by a gfeat deal of
evidence that- HD and Fléx;SiI were both functional and economic substitutes. Battery
manufacturers viewed HD and Flex-Sil as substitutes for each other (See, e.g., Gillespie, Tr.
2933; see also CCFOF 375-384), and HD sales had displaced Flex-Sil in deep cycle batteries.
(See, e.g., Gillespie, Tr. 2936-2937; Gilchrist, Tr. 368-370; see also CCFOF 385-394). Exide

used HD on no less than three occasions to constrain the pricing of Flex-Sil. (See e.g., Gillespie,

Tr. 2945-2953; see also CCFOF 398-403). (|

I (5. 5., Gilchris, T

371-372; Godber, Tr. 190-191, 204-205; 214-215, 258, in camera; McDonald, Tr. 3912; see also
CCFOF 395-421). Moreover, multiple witnesses also testified to the fact that after the
~ acquisition, there is no product that is capable of similarly constraining the price of Flex-Sil.
(CCFOF 422-424; 434-460).

Finally, Daramic HD was the closest independently-owned substitute for Flex-Sil. Thus,
if the oWner of Flex-Sil were to increase price a little more, some of the sales that would be lost
would shift to Daramic HD. (Simpson, Tr. 3177-3178). If Flex-Sil and Daramic HD are owned

by the same owner, then the joint owner recovers some of the profit on the lost Flex-Sil sales that

shift to Daramic HD. (Simpson, Tr. 3178). {—
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T iooson. T 3178, PX2251 at 017, in camera;

‘ »Kahwaty, Tr. 5514-5515, in camera).

.} (PX0833, in camera). {

Response to Finding No.551: o
{_

‘-} (PX0835, in camera).

_} ((Hauswald, Tr. 763 (above market pricing stemmed from acquisition

of Cbrydon); Bregman, Tr. 2901, in camera; Gillespie, Tr. 3018-3020, in camera; see also

PX1026, in camera; PX08335, in camera).
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553.

(PX0835, in camera; Gillespie, 1. 7
camera). The contracts and amendments to the contracts that Daramic has agreed to with Exide
have contained significant financial and competitive benefit to Exide. (RX01517, in camera;
RX01285).

Response to Finding No.553: , ‘
Respondent’s self-serving assertion that its contracts with Exide are beneficial to Exide is

contradicted by testimony at trial. (CCRF 527). {_
I (¢330, i camer Bregran, .

2901-2905, in camera; see also CCFOF 1060-1065).

554.  Exide itself admits that Daramic has done things along the way to help Exide. (Gillespie, .
Tr. 3100). For instance, Mr. Gillespie testified that Exide was “treated very well” during the
October 2006 force majeure event (which was clearly real to Exide), and that “it wasn’t easy”
during that time for Daramic, but that it worked ‘with Exide to ensure it received supplies.
(PX1048; Gillespie, Tr. 2985, 3095).

Response to Finding No.554:
Respondent’s self-serving assertion that its contracts with Exide are beneficial to Exide is

contradicted by testimony at trial. (CCREF 527). {—
I | * 050, i caera; Bregman, Tr.

2901-2905, in camera; see also CCFOF 1060-1065).

355, Mr._Gillespie_concedes. in fzct. ot (NN
I (s Tr. 112 cameray

Response to Finding No.555: .
(N
: _ (CCRF 527). In fact, while Exide was not

pleased with the contractual relationship that it had with Daramic, (Gillcspie, Tr. 3065) {.
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—} (PX1050, in camera; Bregman, Tr. 2901-2905, in camera; see qlso

CCFOF 1060-1065).

e
I




|

_ —} (Gillespie, Tr. 3003, 3150-3151, in camera).

, in camera).

Response to Finding No.557:
{_

558.  Further, in the first five years of the agreement, from 1999-2004, and in addition to the
benefits set out above which were part of the multiple amendments, Daramic did not pass on any

raw material costs to Exide, despite the contractual provisions that would have allowed such
increases. (Gillespie Tr. 3070).

Response to Finding No.558:
The material cited does not support the proposition that Daramic actually expenenced

any raw material increases from 1999-2004 that would have justified a price increase as per the
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contracts, nor is there any evidence anywhere on the record supporting such a notion. (Gillespie,

e sor0. (N
I - CCRF 2.

559.  Exide has used the fact that it is one of the largest battery manufacturers in the world as -
negotiating leverage with suppliers, including Daramic. (Gillespie Tr. 3070-71). Even with
written supply agreement with fixed pricing, Exide still uses anything “not clearly stated in the
contract interpretation as leverage points” against Daramic. This includes technology, volumes -
and future business. (Gillespie Tr. 3071). These actions show the power and leverage Exide has
vis a vis even its contractual suppliers. (Gillespie Tr. 3070-71).

Response to Finding No.559:

The material cited does not support the assertion that Exide used its size and buying
power in negotiations with Daramic, and is contradicted by testimony by Mr. Gillespie tha£ ,
Exide is able to use its size as leverage in negotiations with Daramic. (Gillespie, Tr. 3070—3071).
Nor did Mr. Gillespie testify that Exide uses anything not clearly stated m the contract
interpretation as leverage points against Daramic. (Gillespie, Tr. 307‘0-3071).

Whereas, Exide feels that it does have some buyer power with regards to certain other
raw material suppliers, it is crYstal clear to Exide that it has no buyer power in its relationship |
with Daramic. (Gillespie, Tr. 3097-3098 (Exide lacks pressure points in negotiétions with

Daramic and therefore is unable to exert its will on Daramic to get price decreases as it is able to

do with many other suppliers)); see also CCFOF 1060-1065 {_
I |

-]
B s-- CCrF478).

560.
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.} (Gillespie, Tr. 3120-21, in camera, PX1097, in camera, RX
263, in camera;, RX00661, in camera).

Response to Finding No.560;
{_

[ e

3132-3134, in camera).

o | | B
|

[ IRCUERT—g——]

-} (PX0223 at 004, in camera).

PX1097 at 002, in camera).

Response to Finding No.561:
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3132-3134, in camera).

562. The only option provided to Exide for avoiding the Microporous price increases prior to
the Acquisition was to provide to Microporous “An updated MOU by Feb 14!! . . .A redline of
the original contract proposal by Feb 14th . .. A commitment (contract) ready at the meeting on
- the 27 granting Microporous a minimum of 3,000,000 square meters of industrial motive power
business in Europe to start no later than April 1, 2008.” (RX01033). Without those items, Matt
Wiljhelm, Microporous CFO, told Exide that those actions “will risk jeopardizing future
shipments.”

.3 (Gilchrist, Tr. 481-82, in camera)

Res onse' to Finding No.562:
o
N (ccror -+, (N

3132-3134, in camera).

|
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) (750223 21004, incamers). (R

R (PX0223 at 004, in camera).

(c) Microporous

563. Exide and Microporous had an over 60-year relationship with respect to the sale of rubber
based separator products. (PX1018 at 004). {

} (PX00975 at 001, in camera).

Response to Finding No.563: .
Complaint Counsel has no specific response.

564. On or about November 30, 2001, {

} (PX2190 at 019, in camera; RX00974 at 001, in
cameraq). '

Response to Finding No.564:
The cited material does not support the proposition that Exide purchases ACE-SIL for

use in golf cart batteries.

565.
} (RX00974 at 001, ir camera). v -

Response to Findin No.565§
{h

O} (<X 00974 3 003, in camerc)

|
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] (Gillespie, Tr. 2935, 2936-2938; see aiso CCRF 527).
(.
A
.
..
I} (<2051 2t 001-002, in camera). Finally, Exide
testimony at trial made it clear that Exide views HD as a complete substitute for Flex-Sil.
(Gillespie, Tr. 2933, 2941-2944; CCFOF 375-376).
566. Furthermore, Exide has also conceded that Flex-Sil is a different type of product, with

different consistency, and requiring different machines than Daramic’s HD product or
Microporous’ CellForce product. (Gillespie, Tr. 2935-2936).

Response to Finding No.566:
Respondent’s assertion that Exide concedes that Flex-Sil requires different machinery on

the part of the battery manufacturer is contrary té the testimony of Mr. Gillespie. (Gillespie, Tr.
2935-2936). Mr. Gillespie never said that Exide uses different machinery, but rather that when a
battery manufacturer moves from one separator to another it requires tweaking of machinery to
make sure it runs properly. This tweaking has an impact on the time it takes for any new
separator to get qualified by a battery manufacturer. (Gillespie, Tr. 2935—2936,'2954).

567. ‘Exide also admits that its purchase of FLEX-SIL® separators for its golf cart batteries is
not due to price. (Gillespie Tr. 3092).

Response to Finding No.567: '
To the extent that Respondent’s asserts that Exide purchases the higher priced Flex-Sil

because Flex-Sil is superior to HD, such assertion is contradicted by testimony at trial. Exide
“testimony at trial made it clear that Exide views HD as a complete.substitute for Flex-Sil.

(Gillespie, Tr. 2933, 2041-2944; CCFOF 375-376).
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Aécording to Exide, the reason that Exide continues to purchase Flex-Sil (at higher prices
than HD) is because it has not yet had-the opportunity to fully qualify Flex-Sil for use in all of its
deep-cycle batteries. As Mr. Gillespie testified, Exide started qualifying Flex-Sil for use in its
Sélina facility and for use with its most popular batteries. (Gillespie, Tr. 2935, 3090-3091).
Subsequently, Exide started‘the process of qualifying HD in its other facility that manufactures
deep-cycle batteries, a process that is ongoing. (Gillespie, Tr. 2935-2936, 2954). In the future,
Exide intends on having all if its deep-cycle batteries go through the process of HD qualification.
(Gillespie, Tr. 3091).

568. InJ anuary 2008, Microporous was supplying Exide with ACE-SIL® products for
stationary and submarine applications, and Flex-Sil products for golf cart applications. Sales of
those products from Mlcroporous to Exide were approximately $3 million in 2007. (PX1023 at

098).

Response to Finding No.568:
The cited material does not support the proposition that Microporous’ sales to Ex1de were

$3 million in 2007, but rather that sales to Exide exceeded $3 million in 2007. (PX1023 at 0_98).

569. {

} (Gillespie Tr. 3127-

3128, in camera).

ResEonse to Findini No.569: . ‘

I | (Gilcspie, Tr. 3127-3128, in
camers). (N
I | i, T

3029, in camera). It was partly because of this reputation that Exide was working with

Microporous to become a PE SLI separator supplier. (CCFOF 604-623).
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570. The relationship between Exide and Microporous was difficult and constrained.
(RX00748 at 002). For instance, in 2005, when the parties were negotiating a new agreement
and Microporous implemented a price increase, Exide cancelled a meeting to discuss the issues
at the last minute after Microporous personnel had traveled to Georgia. Thereafter, Exide began
unilaterally deducting the announced price increase and energy surcharges from their invoices
and failed to pay certain invoices. Following these actions by Exide, Microporous threatened to

cut off shipments if receivables were not brought current. Exide and Microporous were not able
to finalize an agreement in 2005. (RX00748 at 002).

Response to Finding No.570: :

The cited material does not support Respondeht’s assertion that the rélationship between
Exide and Micfoporous was difficult and constrained. (RX00748 at 002). Moreover, it is
disingenuous of Respondent to point to specific steps that Exide took to ﬁght a price increase on
Flex-Sil as it was getting HD qualified, and then at the same time argue that Exide’s teétimony
about the use of HD as a constraint is not credible. (CCRF 5005; RFOF 550).
571.  As of October 12, 2006, Microporous considered Exide to be “sevérely overleveraged.” It
had tightened its credit procedures with respect to Exide and purchased “receivables insurance”

to protect itself from Exide’s possible financial collapse. (PX2110 at 007; Trevathan, Tr. 3610-
11). .

Response to Finding No.571:

Notwithstanding Exide’s debt position, Exide paid to Microporous “all amounts due since
at least 2001.” (PX2110 at 007).
. 372. At nearly the same time, in March 2006, Exide had determined that the “[p]rices and

[tlerms currently offered by Amerace are uncompetitive” and that Microporous had an “arrogant
attitude” and “take it or leave it” approach. (RX00314). '

Response to Finding No.572:

It is disingenuous of Respondent to point to specific steps that Exide took to fight a price

increase on Flex-Sil as it was getting HD qualified, and then at the same time argue that Exide’s

testimony about the use of HD as a constraint is not credible. (CCRF 5005; RFOF 550).

} (Gillespie, Tr. |

3041, in camera, 3085-86).

Response to Finding No.573:
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Respondent’s assertion that Microporous’ priciﬁg only became competitive because of
the paﬁnership with Exide is contradicted by testimony at trial that Microp_oréus begame '
competitive once Exide qualified HD in 2006, at which point Exide finally had a competitive
produét with which to leverage the pricing that it was receiving on Flex-Sil separatérs.

(Gillespie, Tr. 2949-2950). Adcording to Mr. Gillespie, having HD qualified for use in some of
Exide’s deep cycle batteries “was the only reason why we were able td negotiate or have
leverage” in negotiating with Microporous. (Gillespie, Tr.2949-2950). Mr. Gillespie was
unable to use HD as leverage prior to 2006 because “we don’t negotiate from the standpoint of
we don’t have a viable option, and until we have that viable option. Then we’ll negotiate at that .

point.” (Gillespie, Tr. 2950).

574.

} (PX0910

(Trevathan Dep., 37-39), in camera).

Response to Finding No.574:

Notwithstanding Respondent’s mischaracterization of Exide’s relationship with
Microporous, (See CCRF 569-573) Exide and Microporous worked together to enter into a long
term supply relationsﬁip for the supply of PE SLI separators up until the date of the acquisition.
(See CCFOF 604-623).

575. Miéroporoﬁs continued to have concerns with Exide’s lack of financial strength, but
proceeded to discuss with Exide possible scenarios for an expansion of Microporous’ Piney Flats

and Feistritz facilities to accommodate Exide production. (PX1018 at 006; Trevathan, Tr. 3609-
11; PX2030 (Heglie, IH at 40-41; PX2031 (Heglie Dep. 132-133)).

Response to Finding No.575:

To the extent that Respondent asserts that Exide’s financial position imperiled
Microporous’ expansion work with Exide, such assertion is contradicted by testiinony to the
contrary. Microporous worked with Exide up until the acquisition to become a supplier to

Exide. (See CCFOF 604-623). Moreover, because Mr. Trevathar stated that Mr. Gilchrist was

267




the point person in negotiations with Exide on the expansion, Mr. Gilchrist’s testimony should be
accorded greater weight on the Exide negotiations. . (Trevathan; Tr. 3756). Acéording to Mr.
Gilchrist there was ongoing activity between Microporous and Exide up until the time of the
acquisition, including Microporous signing an MOU in the Fall of 2007, renewing it in February
. 2008, making sample ﬁaterials, which were run at three Exide plants in early 2008, and
atte;nding technical meetings between the two firms in Paris and Atlanta. (Gilchrist, Tr. 443-
444).
| Additionally, Mr. Heglie did not testify about Exide’s financial strenéth or possible
scenarios for an expansiqn_ at the pages cited from his Investigational Hearing transcript.
(PX2300 (Heglie, IH at 40-41)). Furthermore, as to the cited deposition testimony, Mr. ﬁeglie
~ testified that he did not recall how, if at all, Exide’s financial position impacted Microporous’
wérk with them. (PX2301 (Heglie, Dep. 132—1335).
576. In order to consider a possible expansion based on Ekide, Microporous “required an
agreement . . . in the form of a long-term supply agreement that would have included terms for
the company to supply a sufficient amount of volume that would have required or occupied a full

production line . . . sold at a price that would have been financially attractive to [Microporous].”
~ (Trevathan, Tr. 3613, 3758-59).

Response to Finding No.576: ,
Complaint Counsel has no specific response:

577.  In addition, Microporous required funding for any expansion and approval from its board
of directors before it could move forward with the expansion. (Trevathan, Tr. 3613).

Response to Finding No.577: »
To the extent that the assertions in this finding relate to the Phase III expansion for Exide,

Complaint Counsel has no specific response.

578. Microporous could not have supplied SLI separators requested by Exide with its ex1stmg'
separator lines. (PX0909 (McDonald Dep. 9-10)).

Response to Finding No.578:
Complaint Counsel has no specific response.
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} (Gillespie Tr. 3053, in camera).

(Gillespie Tr. 3053-54, in camera).

Response to Finding No.579:
{b

I | (Gillspic. Tr. 3084).

Furthermore, Exide believed that the MOU would eventually lead to Exide’s purchasing of PE

SLI separators from MPLP in 2010. (Gillespie, Tr. 2976). (||| [ GGG
Y | Gillpic, Tr. 3058-3059, in

camera).

580. Despite this knowledge, Exide did not take any material steps to exhibit any commitment
to Microporous sufficient to allow Microporous to seek funding required for an expansion, seek
approval from its board, or move forward with an expansion for Exide in any significant or
realistic fashion. Specifically:

a. In Spring 2007, Microporous provided to Exide schedules, quotations, an

MOU and a draft of a contract for the supply of SLI separators to Exide. Almost a

full year later — on February 14, 2008, only ten days before the Acquisition - the

only thing Microporous had received back from Exide was an MOU that was

signed after it had already expired by its own terms. (RX00009; RX00399).

b. Following the original expiration of the MOU on August 31, 2007, Exide
made no genuine effort to renew the MOU until mid-February 2008. (Gillespie,
Tr. 3075-76), when the MOU was renewed, it was for only 45 days. (RX00403).
Based on the testimony heard by the Court, there is no reason to believe that the
parties could have accomplished in the next 45 days what they had failed to do in
the 120+ days prior to the renewal. '

c. Exide’s reason for signing the MOU extension appears to be primarily
because Microporous was insisting on a price increase that it had announced to
Exide and had hinted to Exide that shipments from Microporous were “at risk.”
Alberto Perez of Exide specifically noted to his superior, Pradeep Menon, that “I
am trying to do everything I'can to keep the increase off the table until we can
talk at the end of February and this extension (in my opinion) is [sic] a small
concession.” (RX00010). ‘

d. Less than two months before the Acquisition, Microporous was
“suddenly” asked by Exide to attend a “Separator Supplier Conference” in Paris,
which included all of Exide’s suppliers, for a limited presentation. (PX1018 at

269




004). Microporous was allotted only three hours of time out of a three day
conference. (PX1018 at 002-3; PX1096; McDonald, Tr. 3838). There were no
discussions related to the possible expansion or Exide’s commitment to
Microporous on the agenda. (PX1018 at 002-3).

€. None of the individuals from Exide or Microporous who were described
as those controlling the “spend and buy” - the primary negotiators for a possible
supplier relationship between Microporous and Exide — (Gilchrist, Tr. 400, 486-

* 87) attended the conference in Paris. Mr. Gillespie, Mr. Gilchrist and Mr. Ulsh
were all absent. (McDonald, Tr. 3836-3837). In fact, the main representative from
Exide in Paris was Alberto Perez who had, at the time of the meeting in January,
only been on the job for a month or two. (PX0396; McDonald, Tr. 3845).

f. Microporous was greatly disappointed at the length of time Microporous
was given to do its presentation, and at the overall tone of the meeting.
(McDonald, Tr. 3839).

g The suggestion by Mr. Gilchrist in his testimony that the meeting in Paris
was a progression toward a contract between Microporous and Exide is not
credible in light of Mr. McDonald’s testimony and the contemporaneous
documents related to that meeting. (Gilchrist, Tr. 444-45, in camera; PX0512).

h. - Exide told Microporous that the rubber pass through Microporous was
seeking to implement could have an adverse effect on any plans the companies
had to expand together. (PX0396). Microporous responded that if it could not
maintain its margins on its Flex-Sil “core business” it would not be able to “do the
other things [it] was discussing with Exide. (PX0396). Exide then short paid
Microporous. (RX1034).

i Exide was not privy to Microporous’ expansion plans (Gillespie Tr. 3095).
In fact, {

} (Gillespie, Tr. 3029, 3034, in camera (“Microporous
was in North Carolina”); Gillespie Tr. 3064). The Court finds this to be telling of
the lack of seriousness with which he and his company took Microporous as part
of their long term plans.

J- Exide never made any commitment of money to secure Microporous’
cxpansion plans for it and, in fact, made clear to Microporous that any capital
spending had to be shouldered by Microporous for any expansion. (Gillespie, Tr.
3088]

k. Exide did not meet the schedule set out by Microporous. (Gillespie, Tr.
3081]. The schedule provided to Exide by Microporous specified the dates by
which Exide would be required to commit in order for Microporous to begin an
expansion to supply Exide. Exide missed the required deadlines and thus, as of
February 2008, Microporous was not in a position to complete an expansion in
time for Exide. (Gillespie, Tr. 308 1).
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L Microporous” did not believe that the Exide contract would have become a
reality. Mr. Gilchrist testified that while it was his “intent” to complete such a
contract, “there were a lot of moving parts to be nailed down.” (Gilchrist, Tr. 445)
In mid-February 2008, a year after discussions had begun with Exide, Mr.
McDonald still did not believe that Exide was committed to having a business
relationship with Microporous for the purchase of SLI separators. (McDonald, Tr.
3843, 3846-47). : '

Response to Finding No.580:
Respondent’s proposition that Exide did not take any material steps to move forward with

Microporous for the future supply of PE SLI separators is directly contradicted by testimony at
trial, documents in evidenée, and even by the very documents that Respondent cites in support of
this finding.

| The evidence at trial showed that Microporous and Exide continued to Wbrk together to
enter into a Supply relationship f‘or PE SLI separators right up until the date of the acciuisition.
(See CCFOF 604-623). After negotiating the MOU, Exide went forward with testing of
Microporous’ separator saﬁples and developing specific pricing for the separators. (Gillespie,
Tr. 2974)-. Exide personnel also met with MPLP personnel on numerous occasions in
furtherance of their work together on future supply of PE SLI separators. (Gillespie, Tr. 2975).
. Additionally, Exide was working throughout this period of time to get internal buy-in for the '
strategy to move forward with MPLP, including working on a red-lined draft of a supply
contract. (Gillespie, Tr. 3075, 3077). On February 14, 2008, just two weeks before the
acquisition, Exide and MPLP éxtended their MOU. (Gillespie, Tr. 2976). At thét poim in time,

Exide had every intention that they would be purchasing PE SLI separators from MPLP in 2010.

(Gilespie,Te 2976, (N
I (Gilchrs, Tr. 446447, i

camera).

27




Contrary to Respondent’s assertion, neither Exide nor Microporous viewed the fact that

the original MOU had expired (subpart b) as a reason to stop their work on the expansion project.

-} (Gilchrist, Tr. 443-444, in ca@ra) Mr. Gilchrist’s testimony was corroborated by
testimony from Mr. Gillespie as to the steps that the parties were taking in furtherance of the‘
MOU. (Gillespie, Tr. 2974-2976, 3088—3089). Additionally, Exide was working throughout this
period of time to get internal buy-in for the strategy to move forward with MPLP, including '
working on a red-lined draft of a supply contract. (Gillespie, Tr. 3075, 3077).

Respondent’s assertion that Exide’s reason for signing the MOU extension was because
of an impending price increase (subpart c) is contradicted by testimony from Mr. Giliespie that -
the price increase negotiations and the negotiations over Microporous’planned expansion were
two separate issues. (Gillespie, Tr. 2976). |

~ Contrary to Respondent’s assertion that no discussion related to Microporous® expansion
was on the. agenda of the meeting in Péris (subpart d), Exide made it very clear to Microporous
that it intended to use the meeting in Pa'ris to discuss .the expansion project as per the MOU. In
this context, Mr. Perez informed Microporous that Microporous’s attendanée at the meeting was
vital because Microporous was a “key partner in [Exide’s] strategic version and needs to be

represented” at the meeting in Paris (PX1018 at 002), that “the futures of our companies ate too
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closely tied to miss this opportunity” (PX1018 at 003), and that Mr. Perez (a ﬁew Exide
employx_:e) needed to “truly understand, [Microporous’] commitment to growing its business with
Exide, and what steps can, are, and/or should Be taken to make that happen.” (PX1018 at 005).

That Microporous understood Mr. Perez’s language to be; in reference to the potential |
expansion to supply PE SLI separators is made clear in the presentation that Microporous made
to Exide at the meeting in Paris. (PX1023). This presentation is replete with references to

‘Microporous’ intention of supplying PE SLI separators to Exide as well as the ongoing work that
the two companies were doing in furtherance of that objective. (Se¢ e.g., PX1023 at 003
(Microporous objective for the Paris meeﬁng included “gain your confidence for supply of -

' industrial and SLI separators™); PX1023 at 100 (timeline of ongoing work to test and qualify PE
SLI separators at Exide’s Salina ahd Bristol plants in the U.S.); PX1023 at 101-102 (timeline of
ongoing work to test and qualify PE SLI separators at three of Exide’s European battery
manufacturing plants).

| Furthermore, contrary to Respondent’s suggestion that Microporous was greatly

_disappointed by the length and errall tone of the meeting (subpart f), Microporous’
coﬁtemporanéous call report described this meeting as “more productive than we had expected.”
{(PX0512 at 002). In fact, the meeting in Paris was attended by no Iess than seven Exide
employees, representing key Exide constituencies (procurement, engineering and quality' control) -
from North America and Europe, including Mr. Alberfo Perez, the person at Exide who had |
“global responsibility for separators ‘in the stratégic sense.”” (PX0512 at 001). According to
Microporous’ call report on the Paris meeting, supply of PE SLI separators was a key component
of the megtmg, as “[o]ne large segment of the meeting revolved around our capabilities. Exide
asked many questions conceming the entire range of tﬁeir SLi needs.” (PX0512 at 002).

Moreover, because Mr. Gilchrist was the point person negotiations with Exide on the
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expansion, Mr. Gilchrist’s testimony should be accorded greater weight that the testimony of

either Mr. Trevathan or Mr, McDonald on the Exide negotiations. (Gilchriét, Tr. 400; PX0920.

(Gilchrist, IH at 96); Trevathan, Tr. 3756). ([ T
|}
(Gilchrist, Tr. 444, in camera). v
-(_subpart i) is not indication of fhe seriousness of Exide’s work with Microporous, nor is
it relev_ant in any way. This work included, among other things, signing an MOU, testing éf v
Microporous’ separator samples and developing specific pricing for the separators, multiple.
meetings in furtherance of their work together on future supl;ly of PE SLI separators, an -
extension of the MOU in the middle of February 2008. (Gillespie, Tr. 2974-2976, 3075, 3077).

By February 2008, Exide had every intention that they would be purchasing PE SLI separators

from MPLP in 2010. (Gillespie, Tr. 2976). ]
Y | (Gilchist, Tr. 446-447,

in camera).

Respondent’s assertion that Microporous’ expansion wo;ild not ha-ve gone forward due to
Exide’s lack of commitment of money to secure an expansion (subpart j) ié disingenuous as_' a
commitment was not something that either Exide or Microporous included in the MOU as a
component of. moving forward in their work together. (Gillespie, Tr. 3088; PX0056).

The testirﬂony cited to in subpart k does not support the proposition that Microporous .
was not in a position to complete an expansion in time for Exide. (Gilléspie, Tr. 3081). Onthe

contrary, Mr. Gillespie testified that he had every intention that Exide would be purchasing PE
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SLI separators from MPLP in 2010. (Gillespie, Tr. 2976). {—

B} (Gilchrist, Tr. 446-447, in camera). (N

I (Gilcicis. T 475, in canere). (N
I (Gilchrist, Tr. 445).

581. The Court finds Mr. Gilchrist’s testimony that Exide was becoming “energized” in early
2008 as not being credible in light of the above facts. There is no evidence that a long term
agreement would have resulted between the two companies based on the findings set forth
above. Moreover, as set forth in findings above, Microporous could not have undertaken any
sort of expansion on Exide’s behalf given the position of its Board of Directors.

Response to Finding No.581: A
Respondent’s assertion that Mr. Gilchrist’s testimony is not credible is contradicted by

testimony and evidence on the record that Microporous and Exide continued to work together to
enter into a supply relétionship for PE SLI separators right up until the date of the acquisition.
(See CCFOF 604—623; CCREF 580).

- Moreover Respondent’s assertion that Microporous could not havé undertaken any sort of
éxpansi_on on Exide’s behalf givén the position of Microporous” Board of Directors is directly
contradicted by testimony of Mr. Heglie. Mr. Heglie testified that the draft mandate was not
- intended tb tell Microporous management that there would be no further expansion. (PX2301
(Heglie, Dep. at 65)). Nor did the draft mandate mean the Microporous should stop the work
that was doing to try to grow the business. (PX2301 (Heglie, Dep. at 65~§6)). There is nothing in
the draft mandate that elifni_nated the possibility of Microporous moving forward in its desire to
compete in.t‘he automotive separator market. (PX2301 (Heglie, Dep. at67)). In fact, Mr. Heglie
testified that he does not recall the Microporous Board ever communicating that Microporous
could not compete in the automotive niarket. (PX2301 (Heglie, Dep. at 68)). Mr. Hegiie further

agreed that the draft mandate was not the last word on possible expansion for Microporous.

275




(fX2301 (Heglie, Dep._at 69); RX00401 at 002; PX2300 (Heglie, [H-at 197)). Mr. -Hgglie also .
testified that nothing in the mandates would have prevented Microporous management from 4
continuing to work with Exide on possible expansion for the PE SLI separatc.n" market. (P)é2301
(Heglie,‘Dep. at 74)). In fact, he testified, that the Micropofous Board was supportive of
management’s activity with Exide, “[blecause it could generate a fair amount of capital, good
return on the investment if it worked.” (PX2300 (Heglie, IH at 153)). Finally, Mr. Heglie
testified that the Microporous management was working in good faith with Exide and that at no
point was it working in something other than good faith with Exide on potential expansion for
PE SLIseparators. (PX2301 (Heglie, Dep. at 75-76)).

582. In fact, taking the evidence and testimony related to the Exide/Microporous discussions
and juxtaposing them to the discussions Microporous had with JCI in 2006 is telling regarding
Exide. Microporous was much further along in its negotiatios with JCI - a contract and redlines
had been exchanged, testing was almost complete and Microporous management had “reviewed
[the . opportumty with JCI] in-depth and [was] extremely confident that it will execute
successfully.” (RX00741; Trevathan, Tr. 3597). As ultimately occurred for Microporous with
respect to the JCI opportunity, the Court finds that Microporous’ opportunity with Exide was, at
_ best, a “hope” of Microporous as shown by Exide’s conduct. Based on the foregoing findings,
there is no evidentiary basis from which the Court can reasonably find that any agreement would
have resulted between Exide and Microporous, or that Microporous was a genuine competitor for
Exide’s separator business at the time of the Acquisition.

Response to Finding No 582:
This is a legal conclusion, not a factual assertion. Moreover it is based on Respondent’s

proposed findings above that are incorrect and/or invalid; as detailed in CCRF 563-581. (See
-also CCFOF 604-623). Moreover, Respondent’s attempt to conflate the JCI and Exide situations
makes no sense whatsoever given that the two battery manufacturers have different needs,
diffefent concerns and were in different supply sifuatioﬁs. |

(d) Exide and Entek

s3. (I
(Gillespie, Tr. 3021-22, in camera, 3122-27, in camera). .

Response to Finding No.583:
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I | G5 T 3128, i camera), (]
I ) (Gilcspi, . 3124-3125, n
cameras se also CCRF 564, (N
I | (Gcspic, . 3040, in camers e

also CCRF 964).

584.
} (Gillespie Tr. 2695; 3124, in camera, 3128, in camera)

' Resionse t0 Findini‘No.584: v
I (Cilcspic
Tr. 2695; 3124, in camera, 3128, in camera). {|| KGN
-} (Gillespie, Tr. 3129, in camera; PX1902 at 001, in camera; see generally CCRF -
os3-970). (N
I | Gilcspc, Tr. 3129-3130, in camera).

...
|
| |
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|
I <1902 21 001,
in camera; Gillespie, Tr. 3129, in camera, {.— -
I Gicsvic, Tr. 3130, 3134-3135, in camera {-
[
_}; PX1902 at 001, in camera;
Gillespie, Tr. 3040, in camera { |}
I | Gilcspic, Tr. 3038-3039, in camera { [N ENEEEEEEE
E (N
—} (Gillespie, Tr. 3040, in camera; see also CCRF 964).

} (Gillespie Tr. 3021, in camera; 3126, in camera, 3129-

30, in camera)

Resionse to Fi'ndini No.585:

N | Gicsic. T 3126, 3129, in camera;

PX1902 31001 i camera). (N
I (Gilc<pic, T. 3040, i camera),
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-/ |
I (Gillcspic, Tr. 3129, in camera; PX1902 at 001, in camera; see
generally CCRF 963-970). {_
A  (G:ilespie, Tr. 3129-
3130, in camera). ' . '
(N
- B
—} (Gillespie, Tr. 3038-3039, in
- camera). |

586.
1 (Gillespie, Tr. 3122, in camera).

Resionse to Findini No.586: .
N (1055, i
camera; Gillespie, Tr. 3021, in canera). (|
I } (Gillcic, T 3021,
3123, in camerc). (N

B Gillespic, Tr. 3037, in camera).

387.

} (Gillespie, Tr. 3123-24, in camera; Weerts, Tr. 4486;
Weerts, Tr. 4521-23, in camera). '

Response to Finding No.587:
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(N

I (Gillespie, Tr. 3123-24, in camera; Weerts, Tr. 4486,
in camera). (|
B} (Weerts, Tr. 4521-4523, in camera).

(®X1515 1002, in camera ([ NN

-}; Gillespie, Tr. 2953-2954 (Daramic is the only provider of deep-cycle separators

-following the acquisition of Microporous).

} (Gillespie, Tr. 3126-27, in camera). Given the size and buying
power that Exide has, the Court finds that the cost of purchasing tooling is a minor cost,
particularly given Exide’s alleged concems about having an additional separator source of

supply.

Response to Finding No.588:
Respondent’s assertion that the acquisition of industrial tooling would be a “minor cost”

for Exide is contrary tothe evicence. (NN
I | (Gicic, Tr. 3157-3138, i

camera). For instance, Microporous had no fewer than ten separate calender rolls (or tools) for

the manufacture of CellForce separators (Gaugl, Tr. 4618), while Dararhic has over 100 different
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tolls that it utilizes in the production of separators. (Whear 4778-4779). {—

I | (Gillcspic, Tr. 3129, in
camera, PX1902 at 001, in camera; see generally CCRF 963-970).

589. |

} (Gillespie, Tr. 3122-27, in camera).

Response to Finding No.589:

I - ><1902 at 001, in camera [

. I s, Tr. 4515
51, incomer, (N
-
PX1806 at 001, in camer;a {_—

}

I (P 1902 at 001, i camera;
Gillespie, Tr. 3129, in camerc; () [ A
B Gi!lcspie. Tt 3130, 3134-3135, in camera { [N G
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I 1902 2t 001, in camera; Gillespie, Tr. 3040, in
camera (R A
Gillespie, Tr. 3038-3039, in camera { | N N ENEEE .
-
B} (Gillespie, Tr. 3040, in camera; see also CCRF 964). |
| |
|}
(PX1086, in camera; Gillespie, Tr. 3021, in camera). {| GGG
-}
(Gillespie, Tr. 3021, 3123, in camera). ([ N NRERERGGE
I
]
]
.|
_} (Gillespie; Tr. 3037, in camera).

(e) Exide’s Continuing Action

590.  In 2007, Exide issued a Request for Proposal (“RFP”) to battery separator manufacturers
around the world. (Gillespie Tr: 2962). :

Response to Finding No.590:

Complaint Counsel has no specific response.
591.  Exide gave the suppliers to whom it issued the RFP the “choice to quote on part or all or
~ whatever they felt comfortable with...” Exide “left it up to [the separator manufacturers] to
decide what or any portion they wanted to quote on.” (Gillespie Tr. 2965).

Res Response to Finding No.591:

{—_
1
-}
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(PX0922 (Roc, TH at 228, in camera)). (N
I | (71025 ot O55-
060, in camera; Roe, Tr. 1785-1786, in camera; see also Gillespie, Tr. 2966).

592. The RFP called for each separator manufacturer to bid on all PE supplies globally at
volumes of 25%,.50%, 75% and 100%; however, Exide did not define in the RFP how the

supplier was to bid a lower percentage, whether by plant, product mix or otherwise. (Gillespie,
Tr. 2967, Gillespie, Tr. 3015, in camera). ‘

Response to Finding No.592: . .

g T
1 (750922
(Roc, IH at 228, in camera)). {
I | (71025  058-060, in cameras
Roe, Tr. 1785-1786, in camera, see also Gillespie, Tr, 2966). {_

B (Gillespie, Tr. 3012, in camera).

593. {

} (PX1036, in

camera,).

‘Response to finding No.593:
Complaint Counsel has no specific response.

594. In fact, Mr. Gillespie testified that at the time of the RFP, prior to the Acquisition,
- Daramic was the only company on the planet that could satisfy all of Exide’s needs. (Gillespie,
Tr. 2978)
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Response to finding No.594:
Complaint Counsel has no specific response.

595. At the time of the Acquisition, Exide had not started working with Microporous on
testing or approving Microporous’ industrial PE material. (Gillespie, Tr. 2974). It is telling that
Exide had never even tested Microporous’ SLI separators prior to RFP (Gillespie, Tr. 3083). .

Response to finding No.595:
Respondent’s assertion that the fact that Exide had not tested Microporous” SLI

Separator_s prior to issuing the RFP is in anyway representative of Exide’s seriousness with which
it regarded Microporous is contrary to the evidence. To Exide, ‘the signing of the MOU with
Microporous was Exide’s commitment to move forward. (Gillespie, Tr. 3084).
-Gillespie, Tr. 3088, 3127, in camera). Moreover, Microporous possessed the
qualities that Exide was looking for in a separator manufacturer, including high quality products,

the logistical ability to supply Exide’s facilities in North America and Europe. (Gillespie, Tr.

2057,2969). (N
I | Gillcspic, Tr. 3029-3030, in camera). Finally, testing was

going very well at the time of Daramic’s acquisition of Micropofous, and Exide had “full , '
intention that we were going to.be buying separators from Microporous in 2010.” (Gillespie, Tr.
2975-2976).

To the extent that Respondent alleges that by not testing Microporous’ separators prior to
the RFP, there would not be sufficient time to qualify the separators, such assertion is contrary to
the evidence. At the time Exide issued the RFP, there was still plenty of time for Exide to
qualify Microporous’ separatofs prior to any purchases. At thé time Exide issued the RFP in the
summer of 2007, there were still two and a half years before Exide could begin sourcing

separators from any supplier other than Daramic. (PX2050 at 019, in camera {-
Y : 1047 (RFP issued in
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May 02, 2007). The time frames for the testing procedures of SLI separators set out in the RFP
indicated that SLI testing was expected to take 18-24 months to complete, thus there was more
than enough time for Exide to successfully qualify Microporous” PE SLI separators. (Gillespie,

Tr. 2973; RX0013 at 009; PX1090).

} (RX1036, in camera). Further, {

} (Gillespie, Tr.

3106-3109, in camera; RX1036, in camera).

Response to finding No.596:
{_

Y : (R3¢ 1036 at 003, in
camera).

|

(RX1036 at 003, in camera; see alsb Gillespie, Tr. 3142; Roe, Tr. 1363-1364, in camefa;

PX0922 (Roe IH, 239, in camerc). (I

}

(Gillespie Te. 3143, in camer). (N
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) Gillcspic, Tr. 3107, 3138, 3141-3142, in
camera). - ' | .A :
(.
./ |
.
I Gillespie, Tr. 3011-3012, in cameré; PX1028 at 41-46, 58-60,
in camero). (I
.
I
_} (Gillespie, Tr. 3140-3142, in camera).
(I
IS} Gillespic, Tr. 3016, in camera;
PX1028 at 058-059, in camera). (|
I
-}. (Gillespie, Tr. 3142,.in camera).
Dr. Simpson used a hypothetical example to show how Daramic was able to offer these
.types of market share discount to customers, with an exclusionary effect. (Simpson, Tr. 3256-
3261) In the hypothetibal example, Daramic offers to sell a customer 100% of its needs at some .
per-unit price (1P) and offers to sell this customer 75% of 1ts needs at a per-unit price that is 14%
higher t1.14P). Assume further that the customer wishes to buy 100 units. If a customer
purchases all of its 100 units of supp_ly from Daramic, then it will cost 100P. If it chooses to use
multi_plc suppliers, and purchases only 75 units from Daramic, it will pay Daramic 85.5P for
those 75 units. To break even with the prices offered under an exclusive contract, the customer

will pay no more than 14.5P for the remaining 25 units, or .58P per unit. A competing supplier
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would thus have to offer to sell at a 42% discount compared to Daramic’s exclusive contract
priéing simply to be price competitive with Daramic for the customer’s business. See (Simpson

Tr. 3256-3260)

Cost for first [ Cost for remaining | Total cost of buying 100 units
75% of supply, | 25% of supply, o '
_ or 75 units 25 units :

100% of supply | 1P * 75 1P *25 75P + 25P = 100P

purchased from 75p 25pP

Daramic

75% of supply | 1.14P*75 = Cannot exceed | 85.5P + 14.5P = 100P

purchased from 35.5p 14.5P :

Daramic (:58P per unit)

_} Exide believed that the more competition there was in the

marketplace, the better off Exide would be in the long run in obtaining lower costs, better quality

and better service. (Gillespie, Tr. 2976-2978).

I | (P 1063 at 001, in camera).

597. In 2007, Exide also began to seek out battery separator manufacturers in Asia to supply
product to Exide. (Gillespie Tr. 2962).

Response to finding No.597:
Complaint Counsel has no specific response.

598.
} (RX00303 at 002, in camera;, RX303, in camera, RX304;

RX305; RX306; RX307). To that end, it began
—} (Gillespie Tr. 3022-23, in camera).

Resionse to findini No.598: _
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I | (Gillespic, Tr. 3116, 3118, in -
camera).

I} (Gillespie, Tr. 3025-3026, in camera). (S
A | (G:illespie, Tr. 3029-3031, in

caner). (N
I | (Gillespie, Tr. 30243025, in camera).

.}
I} (Gillespie, Tr. 3025, in camera).

s
I S:- <o Gillespie, Tr. 3024, 3041, in camera {| |}
B Gilespie, Tr. 3024-3025, in camer (N A
I G cspic, Tr. 30243025, in camera ([N
I

Y | (Gillespie, Tr. 3024-

3025, in camera).
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B Gilesie, Tr. 30283030, in caner. (N
I Gicspic. Tt 3028-3036, in camera).
|

-} (Gillespie, Tr. 3041, in camera).

} (Gillespie, Tr. 3023-24, in camera).

} (Gillespie, Tr.

3034, in camera).

Res%nse to ﬁndini No.599:

I | (Gillcspic, Tr. 3023-3024, in
camera). ([
I} (o CCRF 598).
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—l (Gillespie, Tr. 3025-

3026, in camera)

-600.
} (Gillespie, Tr. 3041, in camera).

Response to finding No.600:

I | (Gilespie, Tr. 3025, in camera).
.|
I, | (S CCRF 598, 995). |

601. The Court finds it telling that

} (Gillespie,

Tr. 3026, in camera). Mr. Gillespie’s credibility is again to be questioned.

Response to finding No.601:
The evidence does not support Respondent’s proposxtlon that Microporous had only 11

million square meters of capacity at the time of the acquisition. At the time of the acqu1smon, in
addition to the one PE/CellForce line in Piney Flats, Microporous already had in place two more
PE/CellForce lines installed and in pre-operational phase m its Austria facility. (Gilchrist, Tr. -
334-335). In other words, éontrary to Respondent’s- assertion, Microporous had 33 million
square meters of PE/CellForce capacity in 2008, neﬁrly two yeais before Exide expected tc;

receive any PE SLI separators from Microporous. Additionally, Microporous’ infrastructure
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included a Flex-Sil manufacturing line as well as an Ace-Sil manufacturing line, meaning that

Microporous actually had five manufacturing lines at the time of the acquisition. {-

—-—} (PX0081 at 018, in

camera, Gllchrlst Tr. 374-375, in camera; PX0920 (Gilchrist IHT at 58-59, in camera). It is

simply disingenuous to suggest that Microporous was planning on doubling overnight for Exide

and then to use such an inaccurate proposition to try call Mr. Gillespie’s credibility into question.

(Gillespie, Tr. 3051-52, in camera). The Court finds
tesumony was coached, rehearsed and antificial and evidences Exide’s intent to
influence and use this proceeding for its own benefit.

Response to finding No.602: ,
With respect to the second sentence, this bare assertion is unsupported by any evidence. -

603. Based on the foregoing findings, the Court finds that Exide has substantial buying power
in the marketplace because of its size and global business. Exide, as evidenced by its ability to
resist price increases and defeat energy surcharges (as found above), has the wherewithal and
ability to constrain prices, and that Exide has and will continue to use such power against battery
separator suppliers, 1ncludmg Daramic.

Response to finding No.603:
This bare assertion is unsupported by any evidence and is contradicted by a great deal of

cvdence.
I (P0265 at 008, in camera). According to Daramic, ([ G
I (70255 s 004, 007-008, incanera)
(I
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I | (P0265 at 010, in camera).
B} (PX0265 at 011, in camera).

Because it is the separator suppliers that have the power in the industry, Daramic’s
leadership is regularly called upon to demonstrate pricing power. (PX0832 at 004
(“demonstrating pricing power in the market regardless of movements in material and energy

costs.”); PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included - ,

I : 0204 1

002 (Mr. Hauswald’s 2006 goals included “Raise Daramic prices where possible to demonstrate
pricing power regardless of cost moveménts”)

Daramic’s aséessment that battery manufacturers lack buying power is confirmed by
customer testimony at trial. (see e.g., Gillespie, Tr. 3002, in camera (Exide believes that
negotiations with Daramic are { | GGG )): Gillcspic, Tr. 3066-
3068 (Exide has not used its size as leverage in'. negotiations with Daramic); Gillespie, Tr. 3097
(Exide has not used pressure points to negotiate and get their will); Craig, Tr. 2565 (EnerSys
does not consider itself .a power buyer, “not at all, not close.”); Benjamin Tr. 3525, 3522
(Bulldog Battery received a 10% post-acquisition pricé increase which Bulldog consideréd

“pretty exorbitant” but “[t]here was no way to try to negotiate a lower price. There was no place

-}); Godber Tr. 133, 232-233, 239-242, in camera (notwithstanding the fact that Trojan

is the world’s largest manufacturer of deép cycle batteries,
-}

c. EnerSys
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604. EnerSys is a global manufacturer of industrial batteries, manufacturing and selling
batteries for fork lifts, UPS battery backup, specialty battery backup, telecom and utilities. (Axt,
Tr. 2097). EnerSys is the world’s largest manufacturer of industrial batteries. (Axt, Tr. 2228).

Response to Finding No. 604:
Complaint Counsel has no specific response.

605. EnerSys has 20 plants worldwide, including four plants located in the United States, two
Jocated in Mexico, three located in China and five or six located in Europe. (Axt, Tr. 2227, RX
1185 at 021). EnerSys manufactures flooded lead acid batteries in North America at its
Richmond, Kentucky; Ooltewah, Tennessee; Monterrey, Mexico and Hays, Kansas facilities.
(Axt, Tr. 2099). '

Response to Finding No. 605:
Complaint Counsel has no specific response.

606. EnerSys’ total battery sales for the past year were approximately $2 billion. (Axt, Tr.
2227; RX 1185 at 063). This represents approximately 38-40% of the industrial battery sales in
the world. (Axt, Tr. 2227).

Response to Finding No. 606: _
Complaint Counsel has no specific response.

607. EnerSys’ annual spend for battery separators in 2007 was approximately M}
0 a

(Burkert, T [ ra). In 2007, EnerSys’ annual spend for separators in
only was {%} (Burkert, Tr. 2423, in

camera; RX 220, in camera).

Response to Finding No. 607: ’ .
This Finding is contradicted by Mr. Burkert’s testimony who testified that the-

I i inciud-d (N
_} (Burkert, Tr. 2423, in camera).

608. EnerSys manufacturers batteries outside of the United States for importing into the
United States. For example, EnerSys manufactures- batteries for fork lifts in Mexico which it
ships to the United States. (Axt, Tr. 2228). EnerSys also manufactures AGM batteries in China
- which it imports into the United States. (Axt, Tr. 2229). .

Response to Finding No. 608:
EnerSys does not import flooded lead acid batteries into-North America. (Craig, Tr.

2551; Axt, Tr. 2228, 2301).
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609. EnerSys has acquired over 23 companies and has entered into joint ventures. (Craig, Tr.
2631, in camera; RX 229; RX 1185 at 028). EnerSys has also entered into “global distribution
and marketing alliances.” (RX230). In 2001, EnerSys purchased Hawker Batteries, a company
whose manufacturing operations were principally located in Europe. (Axt, Tr. 2119). EnerSys

also acquired the motive power battery business of FIAMM, S.p.A. (“FIAMM”) in 2005. (RX
- 1185 at 028).

Response to Finding No. 609:
Complaint Counsel has no specific response.

(a) EnerSys Battery Separators Buying History

@) Daramic

L. Daramié’s Sales to EnerSys

.} (RX 964, in camera).

Response to Finding No. 610:

Complaint Counsel has no specific response.

} (RX 964 at 002, in camera). Daramic’s reserving production capacity in its
facilities is a benefit to EnerSys and reflects a risk being borne by Daramic as part of this
relationship. (Hauswald Tr. 1039-41; Roe Tr. 1770-72, in camera).

Response to Finding No. 611; -
The second sentence is contradicted by Mr. Hauswald’s testimony that the reservation of

production capacity is a benefit to Daramic. (Hauswald, Tr. 1038-1041) (EnerSys not

mentionc. (N
I o, T 1770-1772, incanera (R

} (RX 964 at 002, in camera). {

} (RX 964 at 001, in camera).
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-} (Hauswald, Tr. 823-25, in camera). -
Response to Finding No. 612:
In the fourth sentence, {

I | (11cuswald, Tr. 823-825, in camera).

} (RX 964 at 001, in
camera). Daramic complied with this term.,

Response to Finding No. 613:
With respect to the third sentence, this bare assertion is unsupported by any evidence.

s1+. (I
(RX 964 at 001, in camera). :

Response to Finding No. 614:
Complaint Counsel has no specific response.

} (RX00207, in camera)

Response to Finding No. 615: :
This finding is contradicted by the fact that by means of a declaratlon of force majeure,

under the terms of the 2004 contract, Daramic forced EnerSys to sign a new contract in October
of 2006, which prevented EnerSys from switching most of its factories to Microporous upon the
May 31, 2007 éxpiration of the 2004 contract. (Craig, Tr. 2562-2563; Axt, Tr. 2128-2129, 2148,
2159, in camera; PX1259, in camera;, see generally CCFOF 1111-1166). {—
|}
(Axt, Tr. 2148-2150, in camera). |

616. |

} (Roe Tr. 1699; PX1289, in camera). Daramic sought a
response to that proposal so that it could make a decision and develop a plan for supplying
EnerSys and other customers from its facilities. (Roe, Tr. 1700). Despite repeated attempts to
obtain a response to Daramic’s proposal submitted in February; no response was received.
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Daramic was in essence talking to itself as EnerSys was unwilling to engage in meaningful
negotiations. (Toth, Tr. 1405-06). :

Response to Finding No. 616:
In the second sentence, Respondent’s cite to Mr. Roe’s testimony does not relate to

Daramic developing a plan for supplying EnerSys and other customers from its facilities. (Roe,
. Tr. 1700).
The statement in the third sentence is unsupported by any evidence. The statements in
the third and fourth sentences are contradicted by a great deal of record evidence related to fhe
negotiations between EnerSys and Daramic from January to October 2006 culminating in
Daramic’s declaration of force majeure on October 6, 2006. (CCFOF 1121-1128, 1133-1136).

In February 2006, Mr. Axt compared the competing proposals from Daramic and

Microporous, and {5
I . (xt, Tt. 2166, in camera). He then
informed Daramic that {
I
_} (Axt, Tr. 2166, in camera). However, EnerSys did not
(I . .- (I
|
—} (Axt, Tr. 2166-2167, in camera). In the following months,
M. Axt contirued ([
—} (Axt, Tr. 2166-2167, in camera). Following
the meeting, Daramic {—} on August 11, 2006.
 ®X1204, in camera). The (I
I} (<1204 ot 001, in camera; Axt, Tr. 2258, in
camera). Daramic agsin (I
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—} (PX1204 a1 001-003, in camera; Axt,

Tr. 2255-2256, 2257, 2260, in camera). Mr. Axt then informed Daramic that{—

B (<t Tr. 2146, 2260, in camera).

617. At the spring 2006 BCI meeting, Axt had a conversation with Toth. In that conversation,
Axt told Toth that the contract between Daramic and EnerSys was not worth the paper it was
written on, indicating that it would not be honored by EnerSys and that Daramic’s business was
going to zero. (Toth, Tr. at 1512; Axt, Tr. at 2167-68, in camera). Toth responded that Daramic
remained interested in earning EnerSys’ business. (Toth, Tr. 1512).

Response to Finding No. 617: _
The statements in the second sentences are hearsay, offered for state of mind, and not

offered for the truth of the matter asserted. (Toth, Tr. 1510-1512). Polypore has failed to
identify these statements as such pursuant to the court’s Order on Post Trial Briefs of June 16,
2009, and they should be stricken.

In addition, these hearsay statements are directly contradicted by the testimony of Mr.
Axt who testified that he was discussing the assignability of the FIAMM contract with Mr. Toth
and not the existing contract between EnerSys and Daramic. (Axt, Tr. 2168).
618. In July, Roe of Daramic met with Axt of EnerSyé regarding Daramic’s proposal. At that
time, Axt advised Roe that EnerSys had decided to move most of their separator purchases from
Daramic to Microporous. (Roe, Tr. 1701 at 02; Axt, Tr. 2169-70, in camera). Axt also advised
Roe that EnerSys would move to Microporous its separator purchases for its Motecchio Italy

plant serving the FIAMM busi_ness. (Roe, Tr. 1701-02; PX1240).

Response to Finding No. 618:
The statements in the second and third sentences attributed to Mr. Roe are hearsay,

offered for state of mind, and not offered for the truth of the matter asserted. (Roe, Tr. 1700-
1702). Polypore has failed to identify these statements as such'_pursuant to the court’s Order on

Post Trial Briefs of June 16, 2009, and they should be stricken.

} Roe, Tr. 1170-71, in camera; PX1240, in camera; PX1203, in camera). {




(Roe, Tr. 1170-71, in camera;, PX1240; PX1203, in camera).

Response to Finding No. 619: ,
Respondent cites to Mr. Hauswald’s testimony, not Mr. Roe’s, the cite does not support

~ the proposition and is improperly marked in camera. (Hauswald, Tr. 1170-71 (testimony

unrelated to FIAMM)).

620. Following the July meeting between Axt and Roe, Daramic submiitted another proposal to

EnerSys. (PX1204). In September 2006, {

(Roe, Tr. 1772 in camera). At that time, EnerSys had made it clear to Daramic that it no longer
viewed Daramis as a long-term strategic parenter and instead EnerSys intended to move
Daramic’s business over to Microporous and that this would happen on a rolling basis as the

EnerSys plants began rolling off their contractual commitments with Daramic in January 2008.
(Roe, Tr. 1701-02). '

Response to Finding No. 620: :
The second sentence in this finding is contradicted by Mr. Axt’s testimony, who testified

that he called Mr. Roe and told him EnerSys’s decision, but nothing about dinner. (Axt, Tr.
2283).

621. " In October 2006, { } (PX1224, in
camera).

PX1224 at 003, in camera, RX964, in camera).

} (Burkert, Tr. 2426-27, in camera).

Résponse to Finding No. 621:
The statement in the third sentence is unsupported.

The statement in the fourth sentence is contradicted by Mr. Burkert’s testimony that

(.
I | (5uckcrt, Tr. 2426, in camera).
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This finding does not explain why EnerSys signed a contract with Daramic in October for

less advantageous terms after informing Daramic in September that it was switching to

Microporous. (compare RFOF 620 and RFOF 621).

(RX1121, in camera; RX01119, in
} RX1121, in
} (RX1121,

-camera). {
camera; Burkert Tr. 2396).
in camera).

Response to Finding No. 622:
The first sentence is not supported by the evidence. The document cited, RX01119, does

not support this statement

sentence, either, as

The second documenﬁ cited, RX01121 does not suppott the first

2. EnerSys’ Leverage in Pricing Negotiations

623.
(Seibert, Tr. 4194, in camera, -17, n
camera). ’

Response to Finding No. 623: :

-} (Axt, Tr. 2146, 2260, in camera). On October 6; 2006, Daramic notified EnerSys by
letter that evening (a Friday) “[Elffective immediately EnerSys will receive most likely 10 to
20%, if possible up to 50% of [its] normal material requirements for the next six to eight weeks.”
(PX1207). Mr. Toth threatened that Daramic was “going to stop shipi)ing product to you

[EnerSys] within two weeks if you don't sign a long-term contract. Correction. 10 to 20 percent
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in the next two weeks.” (Craig, Tr. 2556-2557). After a short period of negotiations, EnerSys . .

and Daramic
N (T 2153, in
camera; PX1211, in camera; PX1224, in camera). _

624. EnerSys, as the largest manufacturer of industrial batteries in the world, with annual sales
in 2007 of $2 billion, approximately half of which was for industrial separators, had great
leverage over its suppliers over issues of price and terms. (Craig, Tr 2557, 2561; Burkert, Tr.
2421-23, in camera).

Response to Finding No. 624:
- This finding is contradicted by the facts and is not supported by the testimony cited.

EnerSys is not a power buyer. (Craig, Tr. 2565). {_
D} iz, Tr. 2566-2567, in canero). (N
I + (C:raig, Tr. 2566-2567, in camera).
The assertion that battery manufacturers have buying power is contradicted by evidence
I N
I | (°<0265 ot 003, i camerc).
According to Daramic, { [
B} (70265 at 004, 007-008, in camerc). {

camera). Because it is the separator suppliers that have the power in the industry, Daramic’s

leadership is regulérly called upon to demonstrate pricing power. (PX0832 at 004
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(“demonstrating pricing power in the marketplace regardless of movements in material and
energy costs.”); PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included {- . V
B P <0204 at 002 (Mr. Hauswald's 2006 goals included “{rJaise Daramic prices
again where possible to demonstrate pricing power regaidless of cost movements .”)

The testimony cited by respondent does not support this finding. Mr. Craig testified that

Daramic (|
I | (C:oig Tr. 2557, 2561).
similarly, { |
I | (5 cccr, T 2421-

2423, in camera)

625. {
} (Axt, Tr. 2230-2231, 2244, in camera).

Response to Finding No. 625: V V '
(N . 17,2244, in cancro). (I

I

626. ' In 2005, Daramic sought to pass on an energy surcharge to EnerSys for both Europe and
the U.S. (RX608). { ‘
} (RX582 in

camera;, Axt, Tr. 2242-43, in camera). The negotiations between Daramic and EnerSys as to this
surcharge are telling as to EnerSys’ strength in negotiating the price of separators. Even though
EnerSys had objected only to an increase over 3% for Europe, and obtained a concession on this
point from Daramic (RX582, in camera; RX209), EnerSys later sought to use this concession to
argue for a price concession for the US as well. (RX584 at 001). (“Why do you continue to try
for an additional 3% in the US it is not validated and will never be confirmed.”). (RX584 at
001).

Response to Finding No. 626:
The fourth sentence of this finding is contradicted by the documents cited by respondent,

which demonstrate that Daramic specifically ‘réquested_ that there be further discussions on the

week of December 20, 2005, about a 3 percent price increase for the U.S. on January 1, 2006
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(RX00597 at 005). (Please note to reduce possible confusion th.;:lt RX00597 is a single email
chain containing each of the emails cited by respondent as (RX00209, RX00582, RX00583, and
RX00608)).

The third sentence of this finding is contradicted by EnerSys’s lack of market power.
(See CCRF 624).
627. {

b

(RXS596, in camera; Axt, Tr. 2249, in camera). 1t is apparent that EnerSys, even in 2005, was a
tough negotiator. (RX00595).

Responsé to Finding No. 627:
Complaint Counsel has no specific response.

628. In 2006, Daramic announced a price increase to its customers effective January 1, 2007
due to its increasing cost of production. (RX831; RX773; RX606; RX1549; RX590; RX768 in _

1 (RX768, in camera). Yet, {
} (Burkert, Tr. 2436,

in camera) { |

camera, RX1032; Burkert, Tr. 2438, in camera).

Response to Finding No. 628:

The second sentence of respondent’s finding is {_
]

(RX00768 at 001, in camera).

629. In 2008, Daramic announced to its customers a price increase for 2009. (PX1550;
PX372, in camera; RX536, in camera; Seibert, Tr. 4191-93, 4194-95. in camera, RX542)

Response to Finding No. 629:
Complaint Counsel has no specific response.

1 (Seibert, Tr. 4189-91, in camera). {

} (Seibert, Tr. 4191, in

} (Seibert, Tr. 4195, 4215-16, in camera; Axt,

Tr. 2215-16, in camera).

Response to Finding No. 630:
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This finding is contradicted by a number of facts in evidence. First, {_

I} (<0852 at 001-002, in camera).
Second, the dates given are inconsistent with the timing of Daramic’s notices of price increases.
I (<0950 at 014, in camera).
I
I (- Tr 22152216, in camera). Moreover, {[JJ
L
.}

(PX0882 at 004; PX0950 at 005-013, in camera; Burkert, Tr. 2433, in camera; Seibert, Tr. 4193,
in camera).
T —
I scibcrt, T 42984299, in camera; PX0950 at
o001, (N
-} (PX0950 at 004-013, in camera; Riney, Tr. 4949, in camera, 4951, in camera).
... |
I (30950 a1 013, in camera).
...
I | 0950 it 014, i carmera
PX0371). The proposed price increases by customer range from _}
~ (PX0950 at 014-015, in camera). .
I
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|
B} (PX0025 at 001, in camera; RX00086). In February 2006, Daramic {[J NN
N (< oc. T 1659

- Px1289, in camera). (N
N
(Axt, Tr. 2175-2176, in camera; PX1204, in camera). - Similarly, Daramic announced a price
increase to C&D in April 2006. (RX00805).

The statement in the third sentence is not supported by Mr. Axt’s testimony. Mr. Axt
testified onty tha [ | NN KRN (R
-
_ (Axt, Tr. 2215-2216, in camera).

631.
Seibert, Tr. 4193, in camera). {
} (Seibert, Tr. 4214-15, in camera). {
} (Seibert, Tr. 42186, in camera; RX00927 at 5-13,

} (Burkert, Tr. 2433, in camera;

in camera).

‘Response to Fmdmg No. 631:
The second sentence is contradicted by Mr. Burkert’s testimony that he called Mr.

MeDonald at Deramic and (| I
T} (uicert, Tr.

2346, in camera).

632. In October 2008, Daramic anhounced that due to extraordinary cost increases, including

unprecedented energy cost increases, Daramic was increasing its pricing effective January 1,
2009, Rx00s64). () (- T-. 2434, i

ca_mera).
Response to Finding No. 632;
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Respondent attempts to support the first sentence of this finding with a document not

used at trial.

} (Axt, Tr. 2465, in camera). {

} (Seibert, Tr. 4193-94, in camera). {

} (Seibert, Tr. 4193-94, in camera).

Response to Finding No. 633: '
This finding is contradicted by a number of facts in evidence. {—

I (Bukcrt, Tr. 2464-2466, in camera; Burkert,

Tr. 2467).

} (Burkert, Tr. 2434, 2464-65, in camera; Seibert Tr. 4216-17, in
- camera; PX2264, in camera; RX00927 at 14-16, in camera). | :
} (Seibert, Tr. 4217, in -
camera). Based on the foregoing finding, the Court finds {

Response to Finding No. 634:
o T
—} (Axt, Tr. 2215-22186, in camera).

Respondent attempts to support this finding with documents that were not used at trial -

that are contradicted by EnerSys witness testimony. Further, respondent’s statement in the first

—} is not supported by Mr. Burkert’s testimony. (Burkert, Tr. 2434, 2464-2465, in
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canera S
The third sentence of this finding is unsupported by logic or evidence. EnerSys is not a
power buyer. (Craig, Tr. 2565). ([
B (Croie, Tr. 25662567, in camerc). ([
I | (Craic, Tr. 2566-2567, in camera).

The assertion that battery manufacturers have buying power is contradicted by evidence
svom
A (50265 &t 008, in camera).
According to Dararmic, (N
! (750265t 004, 007-008, incamerc). (N
-}

@X0265 24010, in camera). {
I | (70265 21011, in

camera). Because it is the separator suppliers that have the power in the industry, Daramic’s
leaders are regularly called upon to demonstrate pricing power. (PX0832 at 004 (“demonstrating

pricing power in the marketplace regardless of movements in material and energy costs.”);

PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included {—
I |  ©><0204 2t 002 (M.

Hauswald’s 2006 goals included “[r]aise Daramic prices again where possible to demonstrate

pricing power regardless of cost movements.”)
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The FTC’s investigation and the current administrative actlon are better explanatlons for

Daramic’s (|

635. EnerSys has itself announced price increases, including a 6% increase effective January
1, 2006 and another increase of 5% to 10% in 2006. (RX00231; RX00232). In reporting on its
price increases in 2006, and in its subsequent Form 10-K filing for Fiscal Year 2008, EnerSys -
has noted cost increases for lead, copper, plastics and utilities. (RX232; RX1185 at 016, 034,

044). No mention is made of polyethylene separators in these documents. In any event, EnerSys
makes “‘strong efforts . . . to pass through sales price increases in all regions”i
* (RX1185 at 044; Craig, Tr. 2553, in camera). An
EnerSys attempts to “control [its] raw materials costs through strategic purchasing decisions”
including hedging arrangements. (RX 1185 at 034; RX1185 at 011).

Response to Finding No. 635:
Two of the three documents with which respondent attempts to support this finding were

not used at trial, and all are contradicted by the testimony of Mr. Craig who testified that l-

. |

I (Craic. Tr. 2552-2554, in

camera).

3. Force Majeure Event

636. Complaint Counsel and EnerSys have both claimed in this hearing that Daramic’s force
majeure, declared in October 2006, was fake. The evidence presented at trial adequately
demonstrates that the force majeure event was not only real, but posed substantial difficulty to
Daramic in the operation of its business. (Hauswald, Tr. 1101).

Response to Finding No. 636:
Respondent’s use of the phrase “force majeure event” is ambiguous and misleading.

Respondent seeks to blur the distinction between three diffe_rent declarations of force majeure in
_the polyethylene supply chain: (1) Shell Germany declared force niajeure (no specific date was
ever established) allegedly as a result of problems _with an ethylene 'crqckcr; @) VT.icona’s
Oberhausen PE facility then declared force majeure on September 18, 2006; and (3) Daramic
then declared force majeure on October 6, 2006. (RX01054 at 003; RX01598 at 001; PX1207).

As detailed in Complaint Counsel’s Reply Fmdmgs below, there is no solid evidence in the
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recor& of a singular “event” to justify Daramic’s declaration of force majeure supply conditions
to its PE customers during the Septemb§r10c£dber 2006 timeframe. (See, e.g., CCRF 639-645,
648-649, 654, 656).

In addition, the proposed Aﬁnding relies solély on the testimony of Mr. Hauswald. In |
response to questioning from the Court and from Complaint Counsel, he admitted that-
- r -~ I
| _} (Hauswald, Tr 887-888, 1135, in camera)

Furthermore, the proposed finding is contradicted by the_ substantial volume of evidence cited in
CCRF 637-659. This evidence reveals that Daramic took advantagevof a short-term shortfall in
Europe, and hyped it as a worldwide PE supply crisis of Category 5 proportions. To tﬁe extent
Respondent’s proposed finding contains legal conclusions aboﬁt the sufficiency of the evidence

presented at trial, Complaint Counsel objects.

637.
‘ } (Hauswald, Tr. 884-85, in
} (Hauswald, Tr. 885-86, in

camera). In 2006, {
camera).

Response to Finding No. 637:
‘This proposed finding is contradicted by other testimony from Mr. Hauswald, who

admitted ho (N

B (:iouswald, Tr. 946, 1137-1138, in camera; RX00698 at 005, in camera;

PX0473 at 006, in camera). Mr. Hauswald’s assertion that {—
_} is unsupported by any independent evidence.

(Hauswald, Tr. 884, in camera).

638. UHMWPE is fhe primary raw material uéed; by Daramic. Daramic’s purchases of
UHMWPE are approx1mately 10 times greater than those of Microporous. (Trevathan, Tr.
3646).

Response to Finding No. 638:
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Silica is the primary raw material used in the PE separator manufacuiring process, as -
Dafamic’s own wifhc,ss explained. (Hauswald, Tr. 997 (raw material formulation for making PE
is “60 percent silica, 20 percent polymer, and 20 percent 0il.”)). Oil and solvent are important
raw materials also. (Hauswald, Tr. 1020-1021; Hall, Tr. 2726, in &amera; Gilchrisf, Tr. 601).
639.  In September 2006, Ticona notified Daramic that it was experiencing a force majeure and
Ticona anticipated that it would not be able to supply more than 50% of Daramic’s demand for

several months. (RX1077, in camera; Hauswald Tr. 885, in camera; RX1598 Toth, Tr. 1404-
05).

Response to Finding No. 639
ThlS proposed finding is not supported by the evidence cited. The notice letter from

Ticona’s European headquarters to Daramic’s head of manufacturing in France establishes that

the Ticona force majeure only affected production at its Oberhausen, Germany plant. (RX01598

2001, Mr. Hauswald explaincd (I
[ —

Tr. 885, in camera). This proposition is further contradicted by Daramic_’s internal documents,
‘as explained below. (See CCRF 641).

The other evidence cited by Respondent is not pfobativé. Mr. Toth’s testimony is non-
~ responsive and speaks only to the issue of whether Darémic notified EnerSys and other |

customers that it was declaring its own force majeure. And the chart reflected in RX01077 — an

640. ¢ |
} (Hauswald, Tr. 884, 890-91, in

camera).

Response to Finding No. 640:

This proposed finding is contradicted by logic and evidence. The Ticona force majeure
event occurred in Oberhausen, Germany. (Trevathan, Tr. 3645; Gilchrist, Tr. 625; Hauswaid, Tr.

1135-1137, in camera; PX0473 at 006, in camera; RX01598 at 001). a ]
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(PX0473 at 006, in camera; see also RX01598 at 001 (“[S]upplies in North America from

[Ticona’s) Bishop facility in Texas are not impacted.”); Hauswald,A Tr. 1136-1138, in camera)).

3
=
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£
2,
o
9]
2.
th
o
2
=
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|

A-} (Hauswald Tr. 1136-1138, in camera; PX0473 at 006, in camera {_

&
=
17
o
a
i
=
=4
I

.

—} (Hauswald, Tr. 891, in camera). Respondent offered no contemporaneous
evidence to support the proposition that its North American inventories or supplies of UHMWPE

were “impacted adversely” by any force majeure events in 2005 or 2006.

Tr. 886, in camera).

Response to Fmdmg No. 641:
The proposed finding is misleading. On September 15 2006, when Daramic first learned

that Ticona was about to declare force majeure in Germany, it roughly estimated “a capacity loss

of 10 million sqm.” (RX01054 at 004). Only four days later, however, Daramic was optimistic
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that it could “bﬂdge this PE shortage without missed orders,” and maiﬁtain “full capacity
operation” at its three affected plants in Italy, France and Thailand throughout the force majeure
period. (RX01054 at 002). In fact, Daramic believed its plan to obtain UHMWPE from an
alternative supplier (Braskem) arid reallocate inventories and shipments among all its plants gave
it a *very realistic” chance of continﬁing full operation worldwide as of September 19, 2006.
(RX01054 at 002). The only potential affect on its PE separator output or “[iJmpact on
customers” that Daramic anticipated was a “slight cosmetic compromise” in the appearance of
some products due to “white streaks that have no effect on quality or [the] battery.” (RX01054
at 002 (also noting any cosmetically blemished products would still have Daramic’s “full
specificatio_n guarantee.”)).

642. Following Ticona’s announcement of the Force Majeure, Daramic attémpted to find
alternative supply of UHMWPE. (Hauswald, Tr. 887, in camera; Roe, Tr. 1707).
Representatives of Daramic worked long hours, traveling around the world trying to locate
alternate supply of UHMWPE and to move some of its existing supply of UHMWPE from

Daramic’s facilities in North America to Asia and Europe. (Hauswald, Tr. 891-92, in camera;
RX1054).

Response to Finding No. 642:

Complaint Counsel has no specific response, other than to note these efforts succeeded in

quickly mitigating the effect on Daramic of any PE shortfall from Oberhauéen. (See, e.g., CCRF

641, 648, 658).

} (Hauswald. Tr. 887-88, in camera; RX698 at 005, in camera).

Response to Finding No. 643:

M. Hauswald admitted tra (N
. I (51, T 857-585,
1135, incamera),
B} (RX00806 1 035, in camera). Tronicaly. (N
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.
(Hauswald, Tr. 886-888, in camera; RX00707 at 005, in camera).

644. Daramic declared a force majeure event as a result of the reduction of supply by Ticona
and advised EnerSys, among other customers. (Hauswald, Tr. 889, in camera; RX698 at 005, in
camera; RX1052; PX1048; Roe, Tr. 1708-09).

} (Hauswald, Tr. 889, in camera; RX698 at 005, in camera).

Response to Finding No. 644:
This proposed finding is contradicted by the fact that Daramic declared a force majeure

event with respect to EnerSys in bad faith. (PX0480; see also CCRF 645, 648, 658; CCFOF
1139-1141, 1143-1149). It is further contra;iicted by evidence showing that, in the months and
days'leading up to Daramic’s force majeure announcement on October 6, 2006, the company
planned all along to present EnerSys with an ﬁltimatum' (agrée to an undeéired contract
eitension, or separator supply will stop) as a means to maintain the customer’s volumes and
hinder its rival, MPLP. (CCRF 645-6359; see also CCFOF 1087, 1089, 1101-1102, 1117, .1121—

1122, 1129, 1138-1141, 1145-1147, 1161-1165).

643.

}

(Hauswald, Tr. 890, in camera; Hauswald Tr. at 1143-46). Daramic advised its customers that it
would need to allocate its separator production among its customers during this period of time.
(Hauswald, Tr. 889-90, in camera; RX698 at 005; PX1048(“[OJur current estimate is that this
event will likely impact our ability to supply you with your full allocation of products through at
least the middle of November.”)).

Response to Finding No. 645:
This proposed finding is misleading because it fails to account for Daramic’s actions to

obtain alternative sources of UHMWEE, allocate its existing inventory and production, and
‘maintain its output. (See CCRF 640-642). Daramic’s initial estimate of the impact from the

Ticona force majeure on its PE production capacity was far more dire than what actually

- 312




transpired. (See CCRF 641, 648, 658 (detailing how Daramic was able to maintain production
and mitigate any impact of the Ticona supply situation)).
Furthermore, the cited testimony of Mr. Hauswald does not support any finding that

Daramic allocated its separator production among its customers in a fair and balanced fashion.

Rather, Mr. Hauswald made a remarkably candid admission:

{

| .
4 ]

(CCFOF 1139-1141, 1145-1146, 1161-1162). And so it did just that. (CCFOF 1151-1154).

(Hauswald, Tr. 890, in camera).

646.

(RX964 at 002-03 (emphasis added), in camera).

Response to Finding No. 646:

This proposed finding is a legal conclusion, not a factual assertion. To the extent that
Daramic once asserted its rights under this contract in litigation with EnerSys, and then

voluntarily withdrew or dismissed those claims, it is barred from reasserting them in this

proceeding. (Craig, Tr. 2559-2560, 2564). Moreover, the truncated contractual language that

Respondent references is highly misleading and self-serving, The full provision states:

{




}

(RX000964 at 002-003, in camera). Respondent’s proposed finding omits key _language:

S —

(RX000964 at 002, in camera). Déramic tries to have it both ways: it claims no legal

- responsibility for withholding supply from EnerSys under this proposed finding, but then tries to
take credit for post hoc efforts to mitigate the situation. (See CCRF 656, 657, 659). These -
inconsistent positions illuminate Daramic’s true intent with respéct to customers over which it

exerted a high degree of market power. A further irony is, as noted above (see CCRF 643),

(.
)
647. While Complaint Counsel has repeatedly attempted to portray Daramic as telling EnerSys
that it would receive only 10% of its PE supply, a full review of the evidence demonstrates
amply that this simply was not the case at all. (Roe, Tr. 1707-09). Daramic actually advised in
its letter to EnerSys that EnerSys would “receive most likely 10 to 20%, if possible up to 50%, of
your normal material requirements for the next six to eight weeks. Based on the timing
communicated to us by our vendor, our current best estimate is that this event will likely impact
our ability to supply you with your full allocation of products through at least the middle of

November.” (PX1207). The Court finds Complaint Counsel’s assertion to this Court that it
would receive only 10% to be, at best, overstated.

Resﬁonse to Finding No. 647:
This proposed finding is contradicted by the words of Daramic’s own witnesses.

T —,

Tr. 950, in camera). Mr. Roe took charge of communicating this decision to EnerSys and

handling “[a]ll discussions of supply” with the customer. (PX0487 (“For EnerSys, the allocation

is 10%.”); see also CCFOF 1141, 1144, 1147). In light of this evidence, Respondent’s attempt to
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parse the plain language of Mr. Roe’s letter to Mr. Axt for exculpatory material is pointless.

(PX1207).

RX707 at 005 in camera;, RX698 at 005, in camera,

Response to Finding No. 648:
This proposed finding is contradicted by the cited evidence and numerous other facts in

the trial record. The Ticona force majeure had no material impact on Daramic’s PE production

orsales. (See CCRF 641,655, ([
I} (<0070 3005, in caner S

I X 00595 at 009,
incamera; (Y | X306 it 033, in camera

N

649.  EnerSys admits that it confirmed with Microporous that Ticona had suffered a production
disruption. (Axt, Tr. 2284-85; PX1209).

} (RX235, in camera; Craig, Tr.
2617-18, in camera). Kubis was one of several EnerSys employees (including Craig) that Axt
alerted about Daramic’s force majeure on October 7, 2006. (PX2104). Craig also admits that
Toth explained that Daramic was declaring the force majcure ductoa problem that it was havmg
with a suppller (Craig, Tr. 2577)

Response to Finding No. 649: 4
This proposed finding is not supported by the cited evidence. Mr. Axt confirmed with

Microporous that any “production disruption” involving Ticona was (a) limited to Europe (“U.S.

supply positions are whole.”; (b) did not involve any “fire” at Ticona’s ethylene supplier,
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contrary to what Daramic had represented; and (c) supply would be restored “by month-end.”
(PX1209). The other evidence cited by Respondent is consistent with these facts.
As for Entek and EnerSys, the contemporaneous evidence shows that Daramic disclosed

- to Entek immediately after the force majeure that it had used its leverage over EnerSys in that
situation intentionally to disadvantage MPLP.' (PX1808).
650. Daramic did not tell EnerSys’ employees that if EnerSys signed a contract the force
majeure would go away. (Toth, Tr. 1579; Roe, Tr. 1713, 1724). Not one single
contemporaneous document has been provided by the FTC to support EnerSys’ bald assertion

that Toth told Craig that if EnerSys signed a contract the force majeure would go away. (Craig,
Tr. 2571 Axt, Tr. 2294, 2296).

Response to Finding No. 650:
This proposed finding is contradicted by the evidence. (See CCRF 654).

} (Axt, Tr. 2172, in camera).
Axt testified that with spot pricing, there would be no stability of price, no stock of inventory and
no guaranteed availability of supply. (Axt, Tr. 2116).

(Axt, Tr. 2172, in camera).
Yet, Axt also testified that EnerSys prefers not to have written contracts and would rather
purchase product from its suppliers on a purchase order basis only. (Axt, Tr. 2110-11). (“We
are a handshake type of company, we make agreements and we issue purchase orders for our
material requirements for all of our factories around the world.”).
Q Now, do you have any preference — at EnerSys would you prefer — how
would you prefer to purchase your separators?

A. We have a couple of hundred suppliers. We do not have contracts as a
norm. The only commodity we have contracts on is lead that we ut111ze in our
plants.

Q. ©  When do you - I mean, with respect to the contract you have with
Daramic, would it be your preference to purchase from Daramic by contract or on
a purchase order basis?

&k ok
A I would like to place purchase orders like I do with 90 percent of our other
suppliers.
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(Axt, Tr. 2115-16)..

Respv onse to Finding No. 651:

This proposed finding mischaracterizes the cited testimony, and %s contradicted by the
weight of the evidence. (See CCRF 652). Respéndcnt conflates form and substance by making
the incorrect assumption that only a contract — but not a purchase order — can Bring a.customer
“certainty of supply” and “stability of price.” As Mr. Axt testified, EnerSys normally uses
purchase orders to obtain reliable supplies and pricing, as well as the benefits of compvetition‘ »
(Axt, Tr. 2116-2117).

652. Such burchasing would of course be subject to availability of supply and pricing would
vary. EnerSys’ testimony is at best contradictory. EnerSys’ assertions in this hearing that it was

forced to sign a contract in October 2006 or else face spot pricing and availability, which its Vice
President, Global Procurement testified he preferred anyway, are not credible.

Response to Finding No. 652:

This proposed finding is conclusory, argumentative and unsupported by evidence in the
record. It directly contradicts — or worse, deliberately mischaracterizes — thertestimony cited by
Respondent immediately above. (See CCRF 651). The proposed finding is contradicted by the
testimony of Mr Axt, who stated that he considers purchase orders to be contracts with other

separator suppliers (Amer-Sil, H&V, Dumas and Alpha Beta). (Axt, Tr. 2113). {- »

|

- (Axt, Tr. 2171-2173, in camera).

camera;, PX1212; PX1224, in camera; Axt, Tr. 2265-67, in camera;, Axt, Ir.

Response to Finding No. 653: : :
This proposed finding is contradicted by the evidence that {— .

A | (CCFOF 1123, 1136).
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654. Complaint Counsel’s and EnerSys’ assertion that the force majeure was fake is also not
borne out by any contemporaneous documentation submitted as evidence in this case. Both
Craig and Axt admit they have no written email or memorandum reporting on the conversation
that Craig claims to have had with Toth. (Craig, Tr. 2571, 2574-76, 2659-60; Axt, Tr. 2296).
The only document that Craig could point to and only after prompting by Complaint Counsel on
re-direct (after testifying first in his deposition and then again at the hearing that he was not
aware of any documentation of his purported conversation with Toth) was the Complaint filed by
EnerSys against Daramic in October 2006. (RX243; Craig, Tr. 2658-59). Yet, as Craig admits,
Toth is nowhere referenced in the Complaint. (Craig, Tr. 2658-59).

Response to Finding No. 654:

This proposed finding is contradicted by several contemporaneous documents, in addition
to the testimony at trial. For example, Daramic itself was skeptical of the basis for Ticona’s
force majeu;e claim from the beginning. (RX01054 at 003 (noting “there is a lot of smpke
- around this” force majeure declaration, and “[tJhe key issue actually is not the Shell Quaker (sic)
failure, but the very tight ethylene supply situation in Europe.”)). And as Respondent admits,
(O
B! scc CCRF 636, 643). (N
C
—} (RX0698 at 005, in camera; Hauswald, Tr. 944-945, in camera).

The complaint EnerSys filed on October 11, 2006 specifically alleges that Daramic told
EnerSys its “supply problems will ‘go away’ if EnerSys agrees to enter into a new long term
contract between the parties at terms unilaterally dictated by Daramic . . 7 (RX00243 at 009).
Daramic {
- ¥
(PX1211,in éamera). That contemporaneous documenf {— '

A | (<1211 at 002, in camera; see also
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(PX1224 2t 004, in camere: {

[ : CCFOF 1153-1154).

- 655. Significantly, EnerSys’ Complaint seeks temporary and preliminary injunctive relief
(RX243 at 002), yet no evidence exists that EnerSys took any additional steps to obtain such
relief from any court, including holding a hearing, submitting any motions, briefs or affidavits, or
obtained such relief. {

} (RX1601, in camera, PX1224 in camera). As is clear, EnerSys
was represented by counsel throughout this timeframe. No evidence has been presented to this

Court that EnerSys ever sought to have its contract with Daramic nullified for supposedly

signing it under duress and no evidence has even been presented to this Court that EnerSys ever
made that assertion prior to the institution of this matter.

Response to Finding No. 653:

This proposed finding is argumentative, improper and factually unsupported. EnerSys
sought injunctive relief because Daramic’s conduct threatened the company with “immediate and

irreparable harm arising from the shutdown of one or more of the EnerSys Plants.” (RX00243 at

003; see also CCFOF 1087, 1147, 1151-1154). ||| | KT

unfounded speculation about alternative legal strategies EnerSys may or may not have
considered is not probative. Moreover, Respondent never exploréd these issues at trial. Such
information is likely to be protected by one or more legal privileges, in any event.

656. Daramic was proactive in its dealing with EnerSys on this force majeure event. Tucker
Roe attempted to reach EnerSys over the telephone before sending the letter notifying EnerSys of
the force majeure situation. (Roe, Tr. 1707-1711). Bob Toth on at least two occasions sent
emails to John Craig assuring EnerSys that Daramic was doing what it could to handle the
situation fairly with it and apprising of the status of deliveries. (PX1287; PX1288; Craig, Tr.
2577-82). Roe developed a plan with Axt whereby they would talk daily about the supply
situation during this force majeure period. (Roe, Tr. 1711). Toth told every customer with
whom he spoke, including Craig, that Daramic was doing everything that it could to get
separators to them and that Daramic did not want to shut any of the customer’s plants down.
(Toth, Tr. 1406).

Response to Finding No. 656:

_ This proposed finding is contradicted by evidence {_
—} (Hauswald, Tr. 950, in. camera). See also
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ccrr oo, I
I
I ;- 5. PX0654
001, PXOE;SZ at 001, in camera; PX0986 at 001; PX1211 at 002, in camera; see generally-
CCFOF 1114, 1117, 1121-1122, 1139-1146). After-the-fact, self-serving testimony of Daramic
executives trying to justify. their anticompetitive aptions carries no weight.

- 657.  Daramic employees worked 12 hour days during this forée majeure period trying to
manage the situation, juggling schedules and verifying inventories all in an effort to meet the

customer requirements. (Roe, Tr. 1704-05).

Response to Finding No. 657: _
Complaint Counsel has no specific response, other than to note that the beneficial

activities described in the cited testimony did not apply to Daramic’s conduct with respect to

EnerSys until after the companies had agreed to the contract extension. (See CCRF 644, 654,

656, 659).

} (Hauswald, Tr. 893-894, in camera).

Response to Finding No. 658: ,
This proposed finding misstates the cited testimony. Mr. Hauswald stated that {-

—} (Hauswald, Tr. 894, in camera). He further
acmited o, (N
o}

(Hauswald, Tr. 947-949, in camera; RX00698 at 009, irn camera). This admission is consistent

with several contemporaneous Daramic documents. (See CCRF 648 (detailing how Daramic

was able to maintain production and mitigate any impact of the Ticona supply situation)).

659. {
} (Axt, Tr. 2207, in camera). ‘
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Response to Finding No. 659;
This proposed finding is not supported by the evidence. Mr. Axt testified that {-

B (Axt, Tt 2207, in camera; see also CCFOF 1154).
(ii) Microporous

660. EnerSys purchased ACE-SIL® and CellForce batte
(Burkert, Tr. 2377; RX1120, in camera). {

separators from Microporous.

} (RX1120, in camera). EnerSys admits
that no other separator can be used in batteries using Ace-Sil separators except Ace-Sil
separators. (Axt, Tr. 2235).

Response to Finding No. 660:

Complaint Counsel has no specific response.
661. From 1996 up until the merger between Daramic and Microporous, EnerSys purchased
sepatators from M1croporous Piney Flats, Tennessee facility and shipped those separators to
EnerSys’ plants located in Europe and China. (Burkert, Tr. 2377, 2379). And from there,

EnerSys used the Microporous battery separators in EnerSys batteries which it then sold to its
customers. (Burkert, Tr. 2382-83).

Response to Finding No. 661; . A
The first sentence of this finding is contradicted by Mr. Burkert’s clarifying testimony

that it-was Microporous, itself, that shipped separators to EnerSys in Eurdpc. (Burkert, Tr.
2383). EnerSys then used those separators at its plants in Eufope to maké batteries for its
European customers. (Burkert, Tr. 2383).

662. Prior to the merger of Microporous and Daram1c less than 10% of the separators

“purchased by EnerSys from Microporous remained in the Umted States. (Burkert, Tr. 2380,
2381).

Response to Finding No. 662:
This finding is contradicted by Mr. Burkert’s testimony who testified only with respect to

the amount of CellForce that was purchased by EnerSys, and did not testify as to the amount of

Ace-Sil (rubber) consumed by EnerSys in North America. (Burkert, Tr. 2379-2380). The
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exclusionary contract that Daramic forced EnerSys to sign required that EnerSys purchase 90

percent of its motive separators ﬁom Daramic. (Burkert, Tr. 2380-2381).

" Response to Finding No. 663:
This finding is contradicted by the testimony of Mr. McDonald who testified that with

respect o (N | (73052
(McDonald, IH at 202-204, in camera)). || { N R

I

This finding is not supported by Mr. Axt’s testimbny that as of February 2006 the {JJJj
I (-, T1. 2145, in camera) ||
- Nor is it supported by Mr. Burkert who testified only that {—
_} (Burkert, Tr. 2407-2408, 2458, in camera) (no testimony

on development).
664. At the time of the merger of Microporous and Daramic, the Feistritzplant was not in
commercial operation, and EnerSys, to the extent it needed separators from Microporous for its

worldwide operations, would buy them from Microporous’ Piney Flats, Tennessee facility.
(Burkert, Tr. 2384-85; Axt, Tr. 2239).

Response to Finding No. 664;

The Feistritz plant would have been operational in mid-March, two weeks after
. Microporous was acquired. (Gilchrist, Tr. 309). Feistritz was already making production line
samples for its customers prior to the acqﬁisition. (Burkert, Tr. 2467).

665. EnerSys does not believe it is necessary for its business for its separator suppliérs to be
physically located in both North America and Europe. (Burkert, Tr. 2385; RX224).

Response to Finding No. 665:

EnerSys prefers to have its separator suppliers to be located close to its plants, not

necessarily next door, but “within a 50-mile radius.” (Axt, Tr. 2108). EnerSys prefers to have
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local suppliers to reduce shipping costs, inventory carrying costs, freight forward fees, logistics,
lead times, timeliness of supply, and duties. (Axt, Tr. 2109, 2130). This is particularly true in
Europe and North America where EnerSys does a lot of business. (Axt, Tr. 2108). Even for its

low-volume motive business in China, EnerSys is concerned about logistics. (Axt, Tr. 2240-

2241). However there is { ||| | AR} (~~: T:. 2220, in camera).
S
I | (-, T 21412142, in
| camera). Howevet, this raised concerns for EnerSys because {—

N (/.
12142, in camera; PX1200 at 002, in camera). _
,—} (Axt Tr. 2142, in camera)..

MPLP and EnerSys {_} (PX1200 at 001, in
camers). (I
I | (., Tr. 2141, in camera). ([
]

(PX1200 at 002-003, in camera).
666. EnerSys had for years purchased battery separators from North America and shipped -

them to its plants located in Europe and China. (Burkert, Tr. 2377-79; RX206 at 003, in
camera). :

Respohse to Finding No. 666:
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Respondent attempts to support this finding with a document not used at trial that is
~ contradicted by M. Burkert’s testimony that EnerSys was not happy with the situation of having
| Microporous supply its European plants from North America, which is why it asked
Microporous to build a plant in Austria. (Burkert, Tr. 2466-2467).
1. EnerSys Enters Into Contract with Micropbrous

667.
} (RX00953, in camera).

Response to Finding No. 667:
This finding is contradicted by the testimony of Mr. Craig who testified that he had not

made a decision not to do business with Daramic. (Craig, Tr. 2595). “My objective is I want
multiple sources. I want a competitive environment. And if we were to switqh over to one other
source and not do business.with Daramic, that would put us right back were we are today.”
~ (Craig, Tr. 2505). ‘M. Craig concluded that, despite the force majeure actions by Daramic,
“business is business” and he hoped that EnerSys and Daramic would be able to do business
together in the future. (Craig, Tr. 2596). |
~ Mr. Burkert testified that even if EnerSys went 100% with Micréporous, it would still

have Daramic as a second source. (Burkert, Tr. 2424-2425, 2459-2460).

668.

} (RX206 at 005, in camera). {
} (RX206 at 004, in camera).

Response to Findjng No. 668: -

} (RX206 at 003 at 03, in camera).

Response to Finding No. 669:
EnerSys’s plant in China would receive product from Piney Flats, Tennessee. (Axt, Tr.

2240-2241).
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670. No credible evidence is in the record that the Feistritzfacility was intended to provide
separators to EnerSys for its North America operations.

Response to Finding No. 670:

This finding is contradicted by credible evidence that {—
-}
This meant that EnerSys would {——
—} (Axt, Tr. 2144, in camera). Initially EnerSys committed every plant

cxcépt Richmond, Ken{ucky, which was not included because EnerSys wished to keep two

suppliers and because CellForce could not be sleeved at that time. (Axt, Tr. 2131).

{

671.

} (Axt, Tr. 2256, in camera, RX207 at 009, in camera)

Response to Finding No. 671:

Complaint Counsel has no specific response.

} (RX207 at 001-002 in camera). {

} (RX207 at 10, in camera).

Response to Finding No. 672:

Complaint Counsel has no specific response. ,
673.  EnerSys did not enter into the contract with Microporous until J anuary 2007 due to the
fact that the Microporous board of directors, and the owners of Microporous, IGP Partners, did
not provide its support to the project until that time. (Axt, Tr. 2256, 2153, in camera; PX2300;
PX2301). :

Response to Finding No. 673:
o ..
_} (Axt, Tr. 2303-2304, in camera),

2. EnerSys Intended to Move 100% of its Purchases
from Daramic to Microporous
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camera;, RX241).
} (Craig, Tr. 2637-38, in camera). |

} RX220 at 008, in camera; Burkert, Tr. 2428, in camera).

Response to Finding No. 674:
This finding is contradicted by the testimony of Mr. Craig who testified that he had not

made a decision not to do business with Daramic. (Craig, Tr. 2595). “My objective is I want
multiple sources. [ want a competitive environment. And if we were to switch over to one other
source and not do business with Daramic, that would put us right back were we are today.”
(Craig, Tr. 2595). Mr. Craig concluded that, despite the force majeure actions by Daramic, - -
“business is business™ and he hoped that EnerSys and Daramic would be able to do business |

together in the future. (Craig, Tr. 2596).

The contract between Microporous and Daramic applied to [—

I (<0095 o1 001002 n canero). [
-

I (R X00953 at 001-002, in camera). The contract commits

EnerSys to purchase (N

(compare RX00953 at 002, in camera and PX1259 at 003, in camera) {|||| | GGG

} (Burkert, Tr. 2429, 2431, in camera; RX221, in camera).

Response to Finding No. 675:
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I } (CCRF 674, in camera)

676.

} (RX1349 at 002 in camera).

Response to Finding No. 676: ' : .
{h v

B (CCRF 674, in camera).

677. Finally, in its contract entered into with Microporous in January 2007, {

} (RX953 at 001, 008, in camera). {

} (RX953 at 003, in camera). The Court finds that
Daramic was not and would not be a competitive factor as related to EnerSys until at least July

2013.
Resionse to Findini No. 677:

(RX00953 at 001-002, in camera). The contract commits EnerSys to purchase {— :
I ) (co17are RX00953 at 002, i

camera and PX1259 003, incamera) (N
. 2 |

I (- X00553 o002, i
camera). Moréover, the contract applied to-_}
000953 3.001-002, incamerc. [

(Axt, Tr. 2214, in camera; RX00953, in camera). Without a competitor, customers have no way

of knowihg if the price increases being sought by Daramic are legitimate. (Benjamin, Tr. 3524-

3525).
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I previous negotiaions,
I e, o November 7, 207,
Tucker Roe wrote an email to Lafry Burkert in which he informed Mr. Burkert that {-
I (100765 . 00L, i
camera). Mr, Roe added, however, that Daramic would {_
I (<x00768 21001 in camero. [
I S
I N | (CCFOF 1114-1115, 1121, in camera). (I
N (°X1224 at 007, in camera).

3. EnerSys Refused Microporous Price Increases and
Surcharges '

} (RX210; Axt, Tr. 2245-46, in

camera). |

} (Axt, Tr. 2246, in camera, RX210),

Response to Finding No. 678:
This finding is contradicted by the testimony of Mr. Burkert who testified that EnerSys

accepted the rubber pass through with respect to Ace-Sil. (Burkert, Tr. 2313). Mr. Burkert
further testified that EnefSys was able to avoid this preacquisition price increase in CellForce
oniy by virtue of the then existing competition between Datamic and Microporous. | (Burkert, Tr.
2314-2315). |

With respect to the first sentence, this bare assertion is unsupported by any evidence and

is contradicted by Mr. Craig’s testimony that EnerSys does not {_
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A
I (Cr:ic, Tr.2566-2567, in camera). '

The assertion that battery manufacturers have bﬁying'power is contradicted by evidence
. . K |
I | (70265 ct 008, i carera),
According to Daramic,
]
B (Px0265 at 004, 007-008, in camera). { | G
- ]
®x0265 2t 010, in camera). (| NG
I | (0265 i€ 011, in

camera). Because it is the separator suppliers that have the power in the industry, Daramic’s
leadership is regularly called upon to demonstrate pricing power. (PX0832 at 004
(“demonstrating pricing power in the marketplace regardless of movements in material and
energy costs.”); PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included {-
I : %0204 at 002 (Mr. Hauswald’s 2006 goals included “[r]aise Daramic prices

again where possible to demonstrate pricing power regardless of cost movements.”)

} RX228, in camera). {

} (RX228 at 002-03, in camera). {

Tr. 2434-37, in camera; RX228 at 001 in camera). This further ev1dences EnerSys’ strength to
use its buying power.
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Response to Finding No. 679:
{b

I | (51, T 2458-2459, in

camera). ([
B (5uikert, Tr. 2460, in camera).

The assertioﬁ that battery manufacturers have buying power is contradicted by evidence
N
T (0265 at 008, in camera).
According to Daramic, {— :
.
.
B (Px0265 at 004, 007-008, in camera). ([N
]
(PX0265 at 010, in camera). {_
—} (PX0265 at 011, in

camera). Because it is the separator suppliers that have the power in the industry, Daralmc s
leadership is regularly called upon to demonstrate pﬁcing power. (PX0832 at 004
(“demonstrating pricing power in the marketplace regardless of movements in material and
energy costs.”); PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included {-
.
_}; PX0204 at 002 (Mr. Hauswald’s 2006 goals included “[r]aise Daramic prices
aéain where possible to demonstrate pricing power regardless of cost movements.”)

(b) Today

@) Other Sources of Supply Are Available

330




- 680. EnerSys has available to it potential suppliers of battery separators for its industrial
batteries and, in fact, has been in discussion with three potential suppliers since the merger of
Daramic and Microporous was announced.

Response to Fmdmg No. 680:

This bare assertion is unsupported by any evidence and is contradicted by a great deal of
evidence. Simply put, EnerSys has no suppliers of battery separators for its industrial batteries
today. (Axt, Tr.2101). Any potential suppliers to EnerSys are at least three years away from
providing industrial (motive) separators if they afe successful at developing a 'motive separator

and 40 months for UPS, again if they are successful in developing such a separator. (Gagge, Tr.

2091-2492). (N
—} (Axt, Tr. 2217-2219, in camera; PX1248 at 001, in camera).

1 Entek
681.  Entek, which had been a supplier of PE separators for industrial application in the 1990,
has at least twice expressed an interest to EnerSys to supply it with battery separators. (Burkert,
Tr. 23111; Burkert, Tr. 2446, 2448, in camera; Gagge, Tr. 2514, in camera). During Daramic’s

force majeure in 2006, Entek also expressed a w1lhngness to pr0v1de samples to EnerSys
(RX201)

Response to Finding No. 681: | ~
- This finding is contradicted by the fact that Mr. Burkert specifically testified -

I S (5t Tr. 2447, in camera),
N 5 .:kxt, Tr. 23512352, in camers). |
| OO (5 e, Tr. 2352, in camer). (N
—} (Burkert, Tr. 2353, in camera).

Mr. Burkertfelt tha (N
_} (Burkerf, Tr. 2353, in camera; see also Gagge, Tr. 2521, in camera).
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As atesult of these conversations, ([

(Burkert, Tr. 2357, in camera). _ .
.

I (Buskert, Tr. 2447, in camera). Mr. Burkert testified that ]

-} (Burkert, Tr. 2447, in camera).

i EncrSys received (
I I (G- . 252, i caners) (R
A N | (G:c<. 17 2522, in carera).

The statement in the second sentence of this finding is supported only be a document not

used at trial that is contradicted by the simple fact that {—
I (x, Tr. 2189-2190,

in camera).

682. {
(Burkert, Tr. 2448, in camera).

Response to Findin No. 682:
Mr. Burkert testified that
 ——

. Tr. 2355, in camera) (emphasis added)

B (Burkert, Tr. 2447, in camera). Mr. Burkert testified that {{ | | |
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[
Burkert, Tr. 2447, in camera). ||| G {—
T | (5 ukert, Tr. 2447-2448, in camera). ||| GGG

(
-} (Gagge, Tr.‘ 2522, in camera). {_ |
—
—} (Gagge, Tr. 2522 in camera).

.. ]

(Burkert, Tr. 2448, in camera).

Response to Finding No. 683:
Polypore hopes to exploit an ambiguous statement in this finding. {—

I :ipr Burker, T 2354, in camera

and Burkert, Tr. 2446- 2448, in camera)

684. {

} (Gagge, Tr.

2514, in camera).

Response to Finding No. 684:

}

]
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B Gosse, Te 2522, in camers). (N
Y | (G, Tr. 2522, in camera). |

2. Asian Producers

} (RX239,

in camera; RX193; RX203, in camera). {
} (RX1203, in camera). EnerSys also gave consideration to PT
Separindo located in India (RX194) and Epoch located in China (RX195).

Response to Finding No. 685: : :
With the exception of RX00239, none of the documents cited by respondent in this

finding were used at trial, and all are contradicted by the evidence, which shows that {-

_} (Burkert, Tr. 2355-2360, in camera). EnerSys has no

approved suppliers of battery separators for its motive or UPS batteries today. (Axt, Tr. 2101,
2103-2104). | |
I
B (°X0916 (Dauwe, Dep. at 115), in camera; PX0916 (Dauwe, Dep. at 117)).
(N ccording to Amer-Sil's Managing
Director,
I (°x0916 (Dauvve, Dep. at 94-95), in camera). [ I}

B} (PX0916 (Dauwe, Dep. at 94, in camera)).
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(.
]
_} (Gagge, Tr. 2497-2499, in camera).
I A | (Giocec, Tr 2499-
2500, in camera). v ' .

(|
I (- T
2172215, i camera). (N
—} (PX 1248 at 001, in camera).

3. BFR

} (Hall Tr. 2849-52, in camera; RX23 at 002, in camera). {

}; (RX1206 in camera). {

} (Axt, Tr. 2267-68, in camera).

Response to Finding No. 686:
(I
e
I (s cricrally CCFOF 947-950, 966-
967, 969, 972-974, 983-986). _
I | (ii:ll, Tr. 2881, iz camera). ([
A (1, Tr. 2218, in
camera, see also Gagge, Tr. 2499, in éamera) {_
N, (1o, T
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2881, in camerc;). ([
-} (PX0907 (Kﬁng, Dep. at 262), in camera; Burkert, Tr. 2362, in camera; Gagge, Tr.
2498-2499, in camera). ) _
(.
_} (Hall, Tr. 2881-2882, in camera; PX0907
(Kung, Dep. at 291, in camera)). {
_—} (Axt, Tr. 2217-2219, in camera). Mr.
Hall has.communicated to {_
]
I (-, T
2881-2882, in camera). o
Respondent did not use any of the docurﬁents cited in this ﬁhding at trial.
687. BFR, which produces battery separators for JCI, the world’s largest manufacturér of
automotive batteries, has advised EnerSys that it is capable of producing industrial PE separators
for EnerSys. (RX225). BFR has also stated that it prefers establishing long term contracts W1th

» its key customers. (RX225).

Response to Finding No. 687:

This finding is contradicted by EnerSys testimony that it {—
I | (- T 2215, i canera; see

also Gagge, Tr. 2499, in camera).

683. EnerSys agreed to support the financial cost of a new profile roll for BFR, at an
approxnnate cost of $5,000. (RX237).

Response to Finding No. 688:
Respondent attempts to support this finding with a document not used at trial that is

contradicted by the trial testimony of Mr. Burkert who testified that {—

I} (Burkert, Tr. 2448-2449, in camera). In addition, ([ NN
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I (-, T:. 2219, in canero). [N
I

} (Axt, Tr. 2271, in

cameraq).

689,

(RX204; Burkert, Tr. 2441, in camera; Gagge, Tr. 2513, in camera).
} (RX238; Axt, Tr. 2270, in camera).
} (RX238; Axt, Tr. 2270, in camera).

Response to Finding No. 689:
The document cited by respondent in support of this finding, (RX00238), was not used at

trial and is contradicted by clear testimony that EnerSys received {— 7
I G- T 2457, in camers. (R
I} (G, Tr. 2497-2499), in camera)

4. Anpei

690. {
(Axt, Tr. 2272, in camera).

Response to Finding No. 690;

- Complaint Counsel has no specific response. . .
691.
} RX222, in camera). -

Response to Finding No. 691:
Respondent attempts to support this finding with a document it did not use at trial that is

contradicted by the trial testimony of Mr. Gagge who testified that _
. e 2515,
I
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|
I (R <00222 at 001, in camera). This
document does, however, demonstrate that even without {_
| <00222 at 001, in camera).
692. {—} (RX197, in camera).

Response to Finding No. 692: :
Respondent attempts to support this finding with a document it did not use at trial that is

contradicted by the trial testimony of Mr. Gagge who testified that {—
I | (G . Tr. 2459-2500, in camera). (D
I | (Gogge, Tr. 2499-2500, in camera). [
. r
_} (Gagge.

- Tr. 2499 2500, in camera).

693.
Burkert, Tr. 2445, in camera).

Response to Finding No. 693:

This finding is contradicted by Mr. Gagge’s testimony that {—
- I
4
T G Tr. 2499-2500, in camera).
Moreover, thié finding is not supported by Mr. Burkert’s tesﬁmony who merely stated
o
-}_ (Burkert, Tr. 2445, in camera). Mr. Axt
testitid thot [ (N

(Axt, Tr. 2272-2273, in camera).
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694.
} (Axt, Tr. 2273, in camera;, Berkert, Tr. 2443, in
camera). v ,

Response to Finding No. 694:

Prior to the acquisition of Microporous by Daramic, {—
I (<. T 2273, in
camera). After the acquisition, {_
-
-} (Axt, Tr. 2273, in camera). Thus, it was not until EnerSys learned that {_
- ]

In any event, EnerSys has been working with {—
| C:::c, T 2507, in camera).

3. Alpha Beta

} (Betkert, Tr. 2449-51, in camera). {

camera; Axt, Tr. 2277, in camera; Berkert, Tr. 2456, in camera).

Response to Finding No. 695:

The document cited for this proposition, which was not used at trial, actually says
I (<X00159 1 O1).

696.
} (RX223, in camera; Burkert, Tr. 2450, in camera).

Response to Finding No. 696: ‘
Complaint Counsel has no specific response except to note that respondent did not use

RX00223 at trial.

697. - {
} (Axt, Tr. 2278, in camera).

Response to Finding No. 697:
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The statement being offered in this finding is unreliable hearsay and the speaker is not

subject to cross-examination.

} (Axt, Tr. 2278, in camera).

Response to Finding No. 698:
This finding is contradicted by the testimony of Messrs Axt and Burkert. Mr. Axt

testified tht. (|
B (~x: Tr. 2305, in camera; Burkert, Tr. 24502451, in camera). After working with
]
Bl (Butkert, Tr. 2359, in camera). |

|
-} (Axt, Tr. 2306, in camera).

6. Amer-Sil

- 699, {
} (Berkert, Tr. 2451, in camera;, PX1262).

Response to Finding No. 699:
This finding is contradicted by the testimony of Mr. Dauwe of Amer-Sil, who testified

~ that “[t]he only thing that EnerSys did was ask if we would be interested to make PE separators.

The joint venture is an incorrect — factually i_ncorrect.” (PX0916 (Dauwe, Dep. at 90)). Amer-

sit s (

e,

(PX0916 (Dauwe, Dep. at 115), in camera; PX0916 (Dauwe, Dep. at 117)). {||| | EGcNNBG

—} According to Amer-Sil’s Managing Director, {-
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]
.y
(PX0916 (Dauwe, Dep. at 94-95), in camera). ||| GGG
I (730916 (Dauwe, Dep. at 94), in
- camera,). : A .
M. Busker who {
.|
.\
(Burkert, Tr. 23552356, in camera). ([ RN
N (Butke:t, Tr. 2357, in camera).

Respondent did not use PX1262 at trial, and it does not support the proposition. First,
—_} Second, the document cited concludes with a
September 2008 email from Mr. Gagge in which he writes “At this point, I would say thanks but
no thanks on the PE replacement strategy. Make it known that we discussed at BCI and have yet
to hear a plan frorfl them. A sloth moves faster.” (PX1.262 at 001).

700. {

} (Gagge, Tr. 2512, in camera; Axt, Tr. 2288, 2183, in
camera; PX1280). EnerSys has considered using Amer-Sil PVC separators. (PX1283).

Response to Finding No. 700:

Respondent attempts to support this finding with documents it did not use at trial that are -
contradicted by the testimony of Messts Axt, Gagge, Gilchrist, Dauwe, and by Dafamic’s owI
documenfs: |

When EnerSys used Amer-Sil PVC separators in Europe during baramic’s dec}éred force

- majeure in 2006, they were 20 percent more expensive than the PE that EnerSys was buying

from Daramic. (Axt. Tr. 2102). ([
-}
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. Y ;. 2507, i coners). [
I _ (Burkert, Tr. 2357, in camera). ([ KGN
_} (Gagge, Tr. 2521, in camerq). ||| TN
I} (Gogge, Tr. 2512, in camera).
{—
I (Gococ, Tr. 2520, in camera). (I}
—} (Gagge, Tr. 2520, in camera).
- 7
_ (Gagge, Tr. 2521, ink camera).
(I
-} (Gagge, Tr. 2520, in camera). |

]
: ‘ -
-} (PX0916 (Dauwe, Dep at 122), in camera) {—
| (70516 @auve,

Dep. 59, incamer) (N
I | (30916 (Dauwe, Dep. at 158), in

camera).

Daramic’s own documents detail these problems with PVC, stating that “In North
America and Western Europe, sintered PVC separators are never used in motive power
- applications. Batteries with sintered PVC séparators will not meet the demanding performance
and cycle life applications (the battery is required to achieve a minimum life of 4 years under

arduous deep-cycle duty).” (PX1790 at 002).
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The documents cited by respondent were not used at trial and do not support the
pfoposition. One document cited by respondent, PX1280, relates only to Daramic’s own
product, Darak, and does not relate in any way to PVC or Amer-Sil. The other document,

. PX1283, relates to the pdtcntial use of PVC in light duty batteries in Eastern Europe during
Darafnic’s Owensboro strike-when EnerSys was unable to get sufficient supply of quality '
separators from Daramic to keep its lines running. (Hauswald, Tr. 1071-1073) (55 day strike in
Fall of 2008 at Owensboro affected all production there). The docurnent highlights the probiems

~ with using PVC because it must be used in leaf form and is brittle. (PX1283 at 002).

RX199, in camera;, RX239, in camera; Berkert,

camera
} (Burkert, Tr. 2356, in camera).

Response to Finding No. 701:
This finding is contradicted by the testimony of Mr. Dauwe of Amer-Sil, who testified

that “[t]he only thing that EnerSys did was ask if we would be interested to make PE separators.
The j dint venture is an incorrect — factually incorrect.” (PXO916'(Da—uWe, Dep. at 90)). Amer-
Sil has
-}
(PX0916 (Dauwe, Dep. at 115), in camera; PX0916 (Dauwe, Dep. at 117)).
_} According to Amer-Sil’s Managing Director,
|
. . \
(PX0916 (Dauwe, Dep. at 94-95), in camera). — ]
I (<0916 (Dauwe, Dep. at 94), in

cameraq).
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EnerSys has considered vertical integration into separator manufacture, {—

_} (Burkert, Tr. 2366, in cdmera). EnerSys concluded that it
_} (Craig, Tr. 2644, in camera).
(I
I (= x00199 at 001, in camers). (N
I | (X003, i
camero).
I (oot Tr. 2456, in camera). |

} (RX215, in camera). EnerSys also
used Amer-sil for increased production during the fall 2006 force majeure. (Axt 2287-88).

Response to Finding No. 702:
This finding is contradicted by the testimony of Messrs Burkert, Gagge, and the

document cited by respondent in Sdpport of the finding:

Mr. Burkert testified that while EnerSys has considered vertical integration into separator

manutacore, (N
I (5., Tr. 236, in camer). With respec
to Amer-Si, e Buskert ony (I
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I} (5.rtcr, . 23552356, in camera). (.
I | (5::rkerr, Tr. 2357, in camera).

. |
(Gagge, Tr. 2534-2535, in camera; RX00215, in camera {(| | GcTccNS -
RX00216-001 ([t}hat’s the argument that will be presented by Daramic™). EnerSys concluded
.
A ) (G Tr. 2535-
2536, in camera; RX00216 at 001, in camera).

When EnerSys used Amer-Sil PVC separators in Europe during Daramic’s declared force

majeure in 2006, they were 20 percent more expensive than the PE that EnerSys was buying

from Daramic. (Axt, Tr. 2102). {[
-
{_Burken, Tr. 2357, in camera). {_
_} (Gagge, Tr. 2521, in camera). {_
_} (Gagge, Tr. 2512, in camera).

7. Other Sources

703. {

} (Berkert, Tr. 2453-56, in camera; RX199, in camera).

Response to Kinding No. 703: :
This finding, which is supported by a document not used at trial, is contradicted by the

testirmony of N  (5:cr, Tr.
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245, incamers. (S - S
_ (Burkert, Tr. 2463, in camera). EnerSys has considered vertical integration
into separator manufacture, {_
Y (5, T 2366, in
camera). EncrSys conéluded that it {— '
I | iz, T 2644, i

-camera).

} (Gagge, Tr. 2510, in camera).

Resnonsé to Finding No. 704;

With respect to the first two sentences of this finding, these bare assertions are

unsupported by any evidence and are contradicted by a great deal of evidence. {_

I | (< Tr. 2275, i
camera; Gagge, Tr. 2507, in camera). {—
L
B (Axt Tr. 2273-2274, in camera). R |
I} (C:ic, Tr 2625
2629,incamero. [
. {—} that are detailed in respondent’s findings above give the

lie to this unsupported assertion. (RFOF 630-703). [ R
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.
I | (Gagge, Tr. 2528-2529, in camera).
705. | '

(Craig, Tr. 2629-30, in camera, 2631-32, in camera).

Resionse to Findini No. 705: .
[ pemmpy
e ——

I G- T 2495-2500, in camero). Offf
I Y : corccing tetingon

production samples. Any potential suppliers to EnerSys are at least three years away from
providing industrial (motive) separators if they are successful at developing a motive separator

and 40 months for UPS, again if they are successful in developing such a separator. (Gagge, Tr.

2491-2492). (N
B (-t T 2217-2219, in camera; PX1248 at 001, in camera).
(N, | (% OF 680-703, in

cameraq),
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- 706. For example,
} (Axt; Tr. 2272-2274, in camera).

Response to Finding No. 706:

This finding is contradicted by Mr. Axt’s testimony that the {—
_} (Axt, Tr. 2272, in camera). It is further contradicted by Mr.

Axt’s testimony that

}

(Axt, Tr. 2272-2273, in camera).

Respondent’s cite to Mr. Axt’s testimony does not suppoft this finding. (Axt, Tr. 2272-

2274, in camers) (N I

} (Craig, Tr. 2631, in camera).

Response to Finding No. 707:
This unsupported finding is contradicted by the testimony of Mr. Dauwe, Mr. Burkert,

Mr. Axt; and Mr. Craig.

Mt. Dauwe of Amer-Sil testified that “[t]he only thing that EnerSys did was ask if we
would be interested to make PE separators. The joint venture is an incoﬁect — factually
incorrect.” (PX0916 (Dauwe, Dep. at 90), se¢ also CCRF 701, in camera {—.
3

EnerSys has considered vertical integ;ation into sepafator manufacture, {_,
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I (Buckert, Tr. 2366, in camera). EnerSys concluded that it
N (Crui Tv. 264, in canera).
I | (i T 2632, in
camera). |
. |

5. (| (. . 275, i
v camera;, Berkert, Tr. 2445, in camera).

Response to Finding No. 708:

| Prior to the acquisition of Microporous by Daramic, {_
I (. T 2273, in
camera). After the acquisition, {—
|
-} (Axt, Tr. 22’73, in camera). Thus, it was not until EnerSys learned that {- |

I

(N (G, T

2507, in camera).

} (Craig, Tr. 2632-33, 2635, in camera). |

. (Gagge, Tr. 2518-19, in camera).

Response to Finding No. 709:
{h
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I | (B, Tr. 2351-2352, in camera). { [

I | -, T+ 2271, in camera).
Respondent’s cite to Mr. Gagge’s testimony does not support this'ﬁnding. (no mention

of Mr. Craig’s knowledge). Even if it did, it would be unreliable and objectionable speculation.

710.  The above findings demonstrite a lack of any serious effort on EnerSys’ part to find a
supplier of PE separators despite ample opportunities to do so.

Response to Finding No. 710:
This unsupported finding is contradicted by fact, logic, and basic economics. That

‘EnerSys would not move forward expeditiously in finding a second source while Daramic is

demanding unprecedented price increases as their contract comes to an end is simply not

credible.

} (Craig, Tr. 2625, in camera). {

)} (Craig, Tr. 2626, in

camera).

Response to Finding No. 711:

{-b
e L T T T —
e ——

26435, in camera).

712, {

(Axt, Tr. 2238-39, 2250, in camera). This Court does not credit Axt’s testimony.

Response to Finding No. 712;
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Microporous was not just a potential supplier to EnerSys, it was an actual supplier.
(PX1259). EnerSys had been doing business with Microporous for more than 40 years.
(PX0072 at 044).
() EnerSys Testing of Battery Separators
713, { | |
B} (Gagse, Tr. 2508, in camera). For example, during the strike at Daramic’s Owensboro
facility, EnerSys accepted battery separators manufactured at the Feistritzlocation for use in

EnerSys’ facility in Monterrey, Mexico, after, at most, five months of testing. (Burkert Tr. 2400-
0n).

Response to Finding No. 713:
{

|
(Gagge, Tr. 2508-2509, in camera). The testimony cited by respondent does not support the
assertion. [
— } (Gagge, Tr. 2508, in camera) (no testimony
ey

-Respondent’s claim that EnerSys accepted separators from Feistritz with less thaﬁ 5
months of testing is also deceiving. EnerSys “started looking at CellForce in 2002. If was
approved around 2007. It went through five years of testing.” (Burkert, Tr. 2401). Moreover,
Microporous sent EnerSys production samples from Feistritz prior to the acquisition by Daramic

in February, 2008. (Burkert, Tr. 2467).

} (PX2188 at 002, in camera). {

Response to Finding No. 714:
This finding is supported by a document not used at trial that is contradicted by Mr.

Burkert’s testimony that CellForce “went through five years of testing.” (Burkert, Tr. 2401;

Gilchrist, Tr. 618 (based on Microporous’s experience in CellForce the internal customer process
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can take four o five years). ([
B (2188 at 002, in camera).

715. |
1 (RX717, in
camera).

Response to Finding No, 715:
EnerSys “started looking at CellForce in 2002. It was approved around 2007. It went

through five years of testing.” (Burkert, Tr. 2401). {—
I ) (<X00717 001, incamera).

} (Burkert, Tr. 2441, in

camera; RX204).

Response to Finding No. 716:

EnerSys received { } (Gagge, Tr.
2497, in camera). (I
—} (Gagge, Tr. 2497-2499, in camera).

2499-2500, in camera). Just in terms of tésting, {_
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B (G:coc. Tr 2499-2500, in camera).

717.  In a complaint filed by EnerSys against Daramic in state court in Pennsylvania in October
2006, which was verified by Axt as EnerSys’ Vice President, Global Procurement, EnerSys
admitted that obtaining replacement separators and qualifying an alternate supplier takes less
than a year:

Moreover, even if EnerSys was able to purchase replacement battery separators

from other vendors, such products could not immediately be used by EnerSys and

satisfy industry standards for battery performance and life testing. Rather,

<significant engineering, testing, and manufacturing hurdles would be encountered

to ensure that the replacement battery separators would satisfy these

specifications. These engineering, testing and manufacturmg hurdles can take as

long as one year to overcome.

(RX243 at 007 emphasis added).

Response to Finding No. 717:

Respondent attempts to support this finding with a document on which it did not bother
to question Mr. Axt. This complaint, hastily filed by EnerSys within days of'Daramic’s
declaration of force majeure in 2006, is contradicted by the testimony of Mr. Gagge, the engineer
in charge of testing at EnerSys, who testified thét motive battery separators undergo cycle testing
for a period of 2.5 years at EnerSys. (Gagge, Tr. 2490). From beginning to end the testing
process takes “upwards of three years, a six-month development cycle for production tooling, et
cetera, and then the two and a half years of testing would follow.” (Gagge, Tr. 2492). “It takes a
long time to try and develop a supplier.” (Axt, Tr. 2127).

(O
—} »(thar, Tr. 4798; PX0568; see also Whear, Tr. 4813, in camera,

PX0564, in camera). Testing for motive power and stationary is a very long-term process that
takes ab.out'two years to complete. (Whear, Tr. 4801, (PX0842 “Testing industrial cellé is a very
long term process (~2 years). . .”’)). When C&D began testing HD for use in motive batteries,
Daramic understood that it would take two years to qualify the separatbr at AC&D'. (PX0806 at

003).
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} (RX953 at 009, in camera).

} (RX953 at 001, in camera). Accordingly, EnerSys
agreed with Microporous that EnerSys would be in a position to purchase, and Microporous
would be in a position to sell, separators within 18 months of the execution of the contract.

Response to Finding No. 718:
EnerSys “started looking at CellForce in 2002. It was approved around 2007. It went

through five years of testing.” (Burkert, Tr. 2401). {—

A | (100717 at 001, in camera)

In addition, {

} (Axt, Tr. 2256, in camera).

} (Axt, Tr. 2151-53, in camera, 2166-67, in camera).

Response to Finding No. 719:

Complaint Counsel has no specific response.

(d) EnerSys’ Business Today

720.

} (Craig, Tr. 2639 in camera).

Response to Finding No. 720:

(Simpson, Tr. 3195, in camera).

2642 in camera).

} (Axt, Tr. 2254, in camera).

Response to Finding No. 721:

(Simpson, Tr. 3195, in camera).

(e) The Microporous Acquisition Did Not Result In A Loss Of

echnoloilcal Innovation




1} Burkert, Tr. 2407, in

camera, RX1208, in camera).

Burkert, Tr. 2407
at 08, in camera). {
} (Burkert, Tr. 2408, in camera). Daramic also considers the white PE project as being

active, and awaits further information from EnerSys regarding this sample testing. (Hauswald,
Tr. 1099). : ‘

Response to Finding No. 722:
{h

I i1 cr, T 1924-1925; PXO665 at 002, in

camera). Moreover, as far as EnerSys could tell, Daramic had no intention of spending an

additional man hour working on the solution to its black scum problem embarked upon by

MPLP. (PX0579 at 003, in camera (I

4722; PX0913 (Whear, Dep. at 200, in camera)).

723.  While EnerSys witnesses testified that Microporous’ white PE product in development
was the answer to the Black Scum problem, the evidence demonstrates that, at best, this assertion
is incorrect. (Whear, Tr. 4731-32, in camera; RX01298).
a. First, so-called Black Scum is a problem encountered with
any PE product and is the result of oils found in the separator
" oxidizing. (Hauswald Tr. 1097-99; Whear Tr. at 4710-11; Burkert,
Tr. 2316-17, 2468).
b. Second, Daramic studied the Black Scum problem in the
 1990s and determined that the problem was the result of oils used
in the separators and developed a process using so-called clean oil
to reduce the Black Scum problem. (Whear, Tr. 4710-11).
Daramic has a patent on this clean oil. (Whear, Tr. 4711).
c. Third, while Gilchrist testified at this hearing that Black
Scum was the result of use of carbon black in PE separators and
that Microporous’ white PE was an example of Microporous’
“innovation,” the Court finds that Gilchrist is misinformed. Black
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Scum is not caused by carbon black but rather by oil from the
separator, and that the white PE product (also known as LENO) is
not in fact the dramatic technological improvement that Gilchrist
made it out to be. (Gilchrist, Tr. 353-355; Hauswald, Tr. 1098;
Whear, Tr. 4710-11; Whear, Tr. 4731-32, in camera, PX0662, in

b

Response to Finding No. 723:
~ While Black scum is a common problem for PE sep'rators MPLP was commxtted to

ﬁnding an innovative solution. MPLP assembled a team of engineers, salespeople, and finance
professionals to ensure that a solution would be found, there would be customers- interested in it
and that ultimately the product would be profitable for the company. (Brilmyer, Tr. 1837-1838).
MPLP’s solution to remove the calcium stearate had already proven effective in the Enersys
‘batteries used in rail application from two of its Eufopean facilities. (PX0564 at 001 (“[Enersys]

had one black scum incidence each in Poland and Hagen, but no incidences anymore after MP

reduced the calcium stearate content.”). In contrast, {—

—} (PX0913 (Whear, Dep. at 197, in camera);

Whear, Tr. 4825, in camera). (I ENEE
I (V. Tr. 4722:

PX0913 (Whear, Dep. at 200, in camera)). | ‘

724." EnerSys complained to Daramic that it was experiencing a Black Scum problem at its
Hays, Kansas plant. (Whear, Tr. 4714). Daramic studied the problem extensively and
determined that cutting fluids used by EnerSys was causing this particular Black Scum problem.
(Whear, Tr. 4719-21). Daramic met with representatives of EnerSys and recommended that
EnerSys change its cutting fluid to reduce the frequency of the Black Scum 1n01dents (Whear,
Tr. 4721-22; PX1253; Berkert, Tr. 2397-98).

Response to Findin No. 724:
Y : +0913 (Whear, Dep. at 197, in

camera); Whear, Tr. 4718, 4825, in camera).
(f) EnerSys’ Witnessés Are Not Credible

725. This Court has heard the live testimony of Mr. Larry Axt, Mr. Larry Burkert, Mr. John
Gagge and Mr. John Craig. Having viewed these witnesses and heard their testimony, the Court
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does not credit their testimony as being credible. The EnerSys witnesses were heavily coached
- by FTC lawyers. (Axt, Tr. 2230; Burkert, Tr. 2369-76; Gagge, Tr. 2543-47; RX00192-01-02).

Response to Fmdmg No. 725:

The bare assertion in this finding that EnerSys witnesses are not credible is unsupported
and refuted by the EnerSys witnesses’ testimony and demeanors. Mr. Burkert testified that he
did not go over his testimony with Mr.. Dahm‘of the FTC when they met prior to Mr. Burkert’s
testimony. (Burkert, Tr. 2376-2377). Mr. Burkert also denied telling any of the other EnerSyS v
witnesses what they should say. (B;lrkert, Tr. 2376).

The assertion that EnerSys witnesses were heavily coached is unsupported by the record
which reﬁccts no more than a competent investigation and normal trial preparation by Complaint
Counsel. (Axt, Tr. 2230 (talked to FTC and EnerSys attorney about his deposition); Burkert, Tr.
2369-2376 (one October 2008 interview with FTC, conference calls, and meeting pribr to
testimony); Gagge, Tr. 2543-2547 (interview in May, 2008, Oétober, 2008, and shown a
docufnent by Mr. Dahm on May 12, 2009); RX00192 at 001 and 002 (email related to October
meeting with Messrs. Dahm and Robenson of the FTC).

726. Led by Mr. John Craig, EnerSys has been a vocal (;pponent to the Daramic-Microporous

merger. Craig, having been described as being on the “warpath” about the announced merger
(RX211; Gagge, Tr. 2544-46),

¥(Craig, Tr. 2619, in camera),
(RX233, in camera; Craig, Tr. 2619-21, in camera). Craig then
instructed EnerSys employees to cooperate fully with the FTC lawyers (Gagge, Tr. 2547), which
included voluntarily providing documents, dummy batteries and other information — some of
which was not even requested by the FTC (Burkert, Tr. 2372-74; Burkert, Tr. 2404-10, in
camera; RX192; RX1017, in camera; RX221 in camera; RX1012; RX1208 in camera). Craig
also provided the contact information for its outside counsel, Stevens & Lee, to EnerSys’
competitors to contact the FTC regarding the Daramic merger with Mlcroporous (Craig, Tr.
2623, in camera; Godber, Tr. 280-282).

Resionse to Findini No. 726: - A ‘ .
N} (Caig, Tr. 2621, in camera;
RX00233, in camera). However, only one was inaccurate. _
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I | (C:ccic, Tr. 2621, in

camera). In fact, Entek had exited the industrial business without selling it to anyone. (Burkert,

Tr. 2311).

I | (i T. 2615-2620,in carerc). ([

I (5, Tr. 565

870, in camera; Toth, Tr. 1396).

That Mr. Craig is an opponent of the merger and that he asked EnerSys personnel to
cooperate with the FTC enhances his and their credibility.
727. In addition to the clear bias of EnerSys in this matter, the Court finds the testimony of
EnerSys’ witnesses as .inconsistent with each other, certain exhibits and prior deposition
testimony. For example, Mr. Craig repeatedly feigned a lack of recollection of his deposition

testimony but yet .was able to recall, unsolicited, a particular page of his deposition transcript.
(Craig, Tr. 2574-81, Craig, Tr. 2619-20, in camera; RX243; PX1288; PX1287). '

Response to Finding No. 727:
Respondent’s unsupported allegation that Mr. Craig “feigned” a lack of recollectlon of

hié deposition is unconscionable and should not be tolerated by this court. Respondent’s counsel
asked Mr. Craig to remember whether he had read an entire document ét his deposition or
portioné of it, and whether‘ any part of whaf he had read contained the phrase “pﬁtting a gun to
Enersys’ head” and Mr. Craig was unable to perform &1is miraculous feat at trial. (Craig, Tr.
2574). Rather than simply refresh Mr. Craig’s recollection with the document, respondent
chooses to levy an unfounded accusation that Mr. Craig “feigned a lack of recollection.” The
finding is unfounded, unsupported, ridiculous, and should be stricken.

728. Craig testified that he could not recall the content of the complaint filed by EnerSys
against Daramic, even though he was questioned about it at his deposition and admitted at that
time that the complaint did not allege that Daramic threatened to shut EnerSys down. (Craig, Tr.

2575-76). Yet Craig was able to recall the content when asked questions about it by the FTC on
re-direct, contradicting his prior sworn and unchanged testimony. (Craig, Tr. 2652-53).

Response to Finding No. 728:
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This ﬁnding is inaccurate and extraordinarily misleading. Mr. Craig was asked at
| his deposition where in the Complaint it was written that “Mr. Toth or Daramic
threatened to shut EnerSys down.” (Craig, Tr. 2575). Mr. Craig answered, truthfully, I
submit it doesn't.” |
In fact, what the Complaint actually says is
[slimilarly, Daramic has specifically advised EnerSys that EnerSys’s baitery
separator supply problems will “go away” if EnerSys agrees to enter into a long
term contract between the parties at terms unilaterally dictated by Daramic
including EnerSys’s worldwide battery separator requirements.
- (RX00243 at 009). While this péragraph refers to the threats made by Mr. Toth, it does not
specifically attribute the threat to him and does not say that “Daramic threatened to shut EnerSys
down.” Mr. Craig testified that while he does not recall reading this statement in the Complaint,
it accurately reflects his recollection of what Mr. Toth told him, though not in the exact same
words. (Craig, Tr. 2653-2654). Respondent’s assertion that Mr. Craig recalled the content of the
Complaint during Complaint Counsel’s questioning is inaccurate and is not supported by the
re_cord.
Mr. Craig’s accurate and truthful testimony reflects well on his credibility and his

testimony should be credited by the court.

'729. Craig also admitted that he read the testimony after the deposition, which included his . -

prior testimony regarding the complaint, made no changes to it and signed the transcript under
oath. (Craig, Tr. 2589-90, 2591-92; Craig, Tr. 2620-21, in camera).

Response to Finding No. 729:
Complaint Counsel has no specific response.

730.  Axt and Craig both testified regarding a purported conversation that they claim occurred
with Mr. Toth regarding Daramic’s declaration of a force majeure in October 2006. Yet, both
Craig and Axt admitted that despite the supposed critical importance of Daramic separators to its
business and supposed potential impact on its business of the force majeure, no one at EnerSys
sent a single email or wrote a single memorandum documenting the purported conversation.
(Craig, Tr. 2593, 2659-60; Axt, Tr. 2293-96). {
} (Axt, Tr. 2191, in camera), yet Craig testified that he
alone was on the call with Toth and that he briefed Axt after the call. (Craig, Tr. 2592, 2571).
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Response to Finding No. 730: '
This finding is contradicted by Paragraph 37 of the Complaint filed against

Daramic by EnerSys in the Berks County, Pennsylvania Court of Common Pleas on
‘October 11, 2006, which states
[s]imilarly, Daramic has specifically advised EnerSys that EnerSys’s battery
separator supply problems will “go away” if EnerSys agrees to enter into a long
term contract between the parties at terms unilaterally dictated by Daramic
including EnerSys’s worldwide battery separator requirements.
(RX00243 at 009). This document reflects the conversation between Toth and Craig. (Craig, Tr.
2653-2654).
I (. Tr. 2191, in camera). (N
| .

Tr. 2191-2192, in camera). Mr. AXt’s testimony that he did not speak with Mr. Toth personally,
‘but was present when Mr. Craig spoke to Mr. Toth is consistent with Mr. Craig’s testimony that
only he and Toth were on the call. (Craig, Tr. 2592). When Mr. Craig was asked when he

briefed Mr. Axt, he responded “Sir, 1 don’t recall. It’s three years ago. Ireally don’t recall.”

(Craig, Tr. 2592-2593). None of thesg statements are inconsistent.

Tr. 2617-18, in camera; RX235, in

camera).

} (Craig, Tr. 2258, in
camera), and did not even bother to search the Internet for “force majeure and Ticona” to see
what information he could learn. (Craig Tr. 2587). Had he contacted Exide’s purchasing
manager, Gillespie, he would have learned that Exide also received notification of the force
majeure from Daramic. (RX1048).

} (RX207 at 005 in camera).

Response to Finding No. 731:
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The force majeure was a fake with respect to North Ameﬁca. EnerSys investigated
Daramic’s force majeure clai‘m,. and determined that the asserted force majeure was a sham. (i)
(.
S
—} (Axt, Tr. 2206, in camera; see also Hauswald, Tr. 1136, in camera). (i)
EnerSys contacted its second PE supplier, Microporous to invgstigéte. On October 9, 2006,
Microporousv reported that in the United States no allocation was planned and that “U.S. supply
positions are whole.” (PX1209). (iii) Mr. Craig contacted the CEOs of several other battery
manufactureré, including East Penh, Trojan, and Exide. Each execuiive reported thét his
company had nbt been informed that there was a product shortage; further, these companies had
not been informed that there would be a curtailment of supply. (Craig, Tr. 2558). Microporous
was “never affected by the same [limited PE supply] conditions” as Daramic claimed to be _
during October 2006, even though both companies obtained their PE stock for making separators
from Ticona. (Gilchrist, Tr. 414—415; Trevathan, Tr. 3655).

The CEC of EnerSys, John Craig, called the CEO of Daramic, Bob Toth, shortly after the
force méjeure announcement. (Craig, Tr. 2556). Their conversation confirmed that the
' proépective curtailment .was a ploy aimed at forcing EnerSys to enter into a new long term

contract for the majority of its requirements. Speciﬁcally, Mr. Toth threatened that Daramic was
~ “going to stop shipping préduct'to you [EnerSS(s] within two weeks if you don't sign a long-term
contract. Correction. 10 to 20 percent in the next two weeks.” (Craig, Tr. 2556-2539). .

I | (C::iz. Tr. 25622563, 2570,

in camera).
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When it informed Exide, a competitor of EnerSyé, of the force majeure event on
October 6, 2006, Daramic pledged to continue supplying Exide with “80% to 90%, and if
possible up to 100%” of its normal requirements in the following weeks. (PX1048).
During the force majeure period, Daramic “treated Exide very well,” and “did a very good job”
of supplying the separators Exide needed at that time. (Gillespie, Tr. 2985, 3095-3096.) Nobody
from Daramic told Exide that their supply _wouid be cut off or that Daramic would not sell to
them during the force majeure. (Gillespi¢, TF. 2985, 3155; PX1048).

After the acquisition of Microporous, Mr. Hauswald and Mr. Roe of Daramic told

I (Gilchist, Tr. 414; Gilchrist, Tr. 621, in camera). :

When EnerSys attempted to alter the language it had negotiated with Microporous as a
result of its force majeure experience with Daramic, Mr. Gilchrist was understandably upset,
writing that he did “not understand why the ‘policy’ changes at EnerSys relative to agreements in
light of the Daramip coercion and why that has to affect our dealings. Especially since we have
never — and will never — conduct our business like Daramic does.” (PX1215). Because of the
additional delay that negotiating new contract language would introduce, Mr. Gilchrist agreed to
aécept the insurance provisions and theA minor wording, but refused the maj orify of the other
inclusions that would “bog us down.” (PX1215). Thus the inélusion of a force majeure
provision in the contract between EnerSys and Microporous is hardly “cuﬁou§.”

732.  Axt claims that EnerSys is “a company of our word” and “we make agreements and we

stick to them.” (Axt, Tr. 2116).

} (Axt, Tr. 2148, in camera; RX206, in camera).

} (Axt, Tr. 2251, in camera;

PX1201, in camera).
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} (Axt, Tr. 2263-
64, in camera; PX1205). Axt’s past conduct further undermines his credibility in this hearing.

Response to Finding No. 732: -

(O —
-
]
(Axt, Tr. 2251, 2263-64, in camera; PX1215). As Mr. Craig pointed out, “they held a gun to our
héad,- that sign the contract or we’ll shut you down.” (Craig, Tr. 2562). Ev¢n Microporous
understood that Mr. Axt could not keep his agreement with them under those circumstances.
(PX1215; Axt, Tr. 2297).

(I
I} (- 1259 ot 001-003, in camera; Axt, Tr. 2160-2161, in
canero). (N
—} (Axt, Tr. 2260, in camera). EnerSys
did not get sufficient assurance of Microporous’s commitment until September 22, 2006. _
@20,
A
I Tr. 2126, 2166-2167; Axt, Tr. 2260, in camera). ]
.|

-} (Axt, Tr. 2260, in camera). Moreover, the MOU between Microporous and EnerSys
expired by its terms on May 1, 2006. (PX1200 at 004).

~ Mr. Axt met personally with Messrs Roe and Hauswald on July 6, 2006, to inform them

that EnerSys was switching to Mlcroporous (Axt Tr. 2252-2253). {—

n camera
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. X204, in canero. (R
|
(Axt, Tr. 2260, in camera).

733. Thus, as set‘ forth in the above findings, the Court finds that EnerSys has participated in
this proceeding for purposes of obtaining advantages for EnerSys and that EnerSys’ employees

offered their testimony in effect to achieve those purposes. Accordingly, the Court cannot credit
any of the EnerSys witnesses. :

Response to Finding No. 733:

This bare assertion is not supported by any evidence and is contradicted by a great deal of
evidence. Daramic cites no advantage that EnerSys might gain from being a witness in this
matter. The only thing EnerSys has to gain is the return of a competitor to Daramic. On the
other hand, EnerSys faces the danger of retaliation in terms of supply disruptions and pricing
from an aﬁgry Daramic. The EnerSys Witnesscs are brave and credible people.

d. Trojan
734.  Trojan Battery Company (“Trojan”) is a global manufacturer of industrial batteries,
manufacturing and selling batteries primarily for golf carts, but also for marine, floor scrubber
and aerial work platform applications. (Godber, Tr. 133-134, 142-143). TrOJan products are

sold in what Trojan terms a “niche market.” (Godber, Tr. 133).

Response to finding No.734:
Complaint Counsel has no specific response.

735. Trojan is the largest manufacturer of golf cart batteries in the world. (Godber, Tr. 274).
} (Godber, Tr.

253, in camera). In 2007,

} (Godber, Tr. 252-253, in camera).

Response to finding No.735:
Complaint Counsel has no specific response.

736. Trojan sells approximately 40% of its batteries to origihal equipment manufacturers and
sellers of new equipment and 60% to the after-market, where batteries are sold for use in used
equipment). (Godber. Tr. 144.) Trojan’s OE sales are mostly domestic (which Trojan defines as

North America) with only 4% being sold internationally. In after-market sales, 35-38% of =

Trojan’s sales are domestic with the remainder bemg international. (Godber, Tr. 144.)

Response to finding No.736:

Complaint Counsel has no specific response.
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(a) Trojan’s Products

737.  Trojan believes the composition of its golf cart batteries is unique and it refers to the
material in its batteries, including separators, as “our Coke formula” to which Trojan attributes
its success. (Godber, Tr. 138.)

Response to finding No.737: -
The cited material does not support Respondent’s assertion that Trojan believes that its

'separators are part of what it refers to as “our Coke formula”. In actuality, Mr. Godber testiﬁed.
that it is the active material that Trojan puts into the actual positive plates of its deép—cycle
batteries that is referred to as their “Coke formula”. (Godber, Tr. 138). The active material of
the plate does not include the separator.

738.  Trojan acquires AGM battery separators from China and uses those separators brlmarlly

in its marine line. (Godber, Tr. 148.) Trojan’s product sales and purchases of component parts
indicate that it is involved in activity throughout the global marketplace

Response to finding No.738:

With respect to the second sentence, this bare assertion is unsupported by any evidence.
Moreover, it is disingenuous of Respondent to assert that Respondent that Trojan’s acquisition of
AGM separators is indicative of a global marketplace, given that Trojan’s sales of AGM
batteries constitute 6nly one percent of Trojan’s total sales. (Godber, Tr. 148).

739.  Trojan competes with US Battery, Exide, Crown Battery, East Penn Battery, Surette, a

Canadian company, Johnson Controls, Global and Yuasa for customers. (Godber, Tr. 145.)
Global and Yuasa are Asian battery manufacturers. (Godber, Tr. 145; Thuet, Tr. 4369-70).

Response to finding No.739:

To the extent that Respondent asserts that Trojan competes with Global and Yuasa for
sales of deep-cycle batteries in North America, such assertion is contradicted by testimony from
Mr. Godber that Trojan “probably” competes with Global and Yuasa overseas. (Godber, Tr.
145). | |
740. Trojan considers Flex-Sil to be a unique battery sepérator Because of Flex-Sil’s

uniqueness, Trojan has invested substantlal time and effort in marketing Flex-Sil to its
customers. (Godber, Tr. 277.)
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Response to finding No.740:
To the extent that Respondent asserts that because Trojan considers Flex-Sil to bea

unique product, there was no separator that competed for Trojan separator purchases, such
assertion is contradicted by testimony at trial. (See CCRF748; CCFOF 406-421).

741. Trojan had never tried to qualify CellForce for use in OEM applications until late 2008.
(Godber, Tr. 277-278.)

Response to finding No.741:
To the extent that Respondent asserts that Trojan was not interested in qualifying

CellForce for use in OEM applications prior to late 2008, such assertion is coﬁtradicted by
' testimony from Mr. Godber that Trojan was unable to attempt to qualify CellForce ih OEM
applications until such time as Trojan was able to gain access to CellForce for the particular
sized battery it was trying to qualify. (Godﬁer, Tr. 277-278). In fact, Mr. Godber testified he
“understood that CellForce production had been capacity constrained prior to 2008. (Godber, Tr.
193-195, 198). Despite Microporous’ capacity cénstraints, Trojan continued to seek to get
access to more CellFo;:ce from Microporous, and expected to be able to purchase.3‘8 million
more pieces of Ce]lFbrce due to the Austrian expansion. (Godber, Tr. 192-193, 225-228).
However, following Daramic’s acquisitiori of Microporous, the delivery of increased amounts of
CellForce was delayed due to the strike in Owensboro, costing Trojan about $140,000. (Godber,
Tr. 177, 227-229). |
| b) Trojan’s Relationship with Micropérous
742. Trojan began purchasing battery separators from Microporous in the mid- 1980’§ and
signed its first agreement with Microporous in 1987. (Godber, Tr. 155.) Until the acquisition of -
Microporous by Polypore in 2008, Microporous was Trojan’s exclusive battery separator

supplier. (Godber, Tr. 153). Trojan believes that it was Microporous’ largest customer.
(Godber, Tr. 157). ‘

Response to finding No.742:
Complaint Counsel has no specific response.
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743. Trojan first began purchasing Flex-Sil from Microporous in the mid-1980’s and in
approximately 1999, began purchasing CellForce from Microporous. (Godber, Tr. 155-156,
166).

Response to finding No.743:

Respondent’s assertion that Trojan began purchasing CellForce from Microporous in
1999 is contradicted by testimony from Mr. Godber that Trojan’s purchases of CellForce did not
begin until 2001. (Godber, Tr. 165-167; see also Gilchrist, Tr. 325 (Trojan began purchasing

CellForce for commercial use in 2002)).

4«
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Response to finding No.744:
To the extent that Respondent asserts that Trojan’s actual purchases of CellForce are

reflective of the amount of CellForce that Trojan’s in fact desired to purchase, such assertion is
contradicted by evidence that Trojan wanted access to more CellForce but was unable to
purchase more due to capacity constraints at Microporous. Mr. Godber testified he understood
that CellForce production had been éapacity constrained prior to 2008. (Godber, Tr. 193-195,
198). In fact, due to the capacity constraint, Micropdrous offered to sell Flex-Sil to Microporous
at CellForce pricing in 2006. (Godber, Tr. 198; PX1659). Trojan agreed to this arrangement and
thus purchased less CellForce than it otherwise woﬁld have in order to give Microporous the
ability to service a different customer. (deber, Tr. 198).

Despite Microporous’ capacity constraints, Trojan continued -to seek to get access to
more CellForce from Microporous, and‘expected to be ablé to purchase 38 million more pieces
of CgllForce due to the Austrian expansion. (Godbver', Tr: 192-193, 225-228). Howeyer,
following Daramic’s acquisition of Micrdporous, the delivery of increased amounts of CellForce
was delayed due to the strike in Owensboro, costing Trojan about $140,000. (Godber, Tr. 177,

227-229).
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(¢)  Trojan and Daramic

745. Trojan first heard of Daramic’s HD battery separator in the February-April 2005
timeframe. (Godber, Tr. 178-179). Trojan obtained samples of the HD product and began
testing it. Testing took approximately 9 months and resulted in Trojan qualifying the HD
“product for its Pacer battery line in March 2006, a low-end golf cart battery line sold in the after.
market. (Godber, Tr. 170-171, 273). The Pacer battery is not colored the same as other Trojan
batteries and it would take a sophisticated buyer to determine that the Pacer battery is in fact a
. Trojan battery. (Godber, Tr. 271-272). Pacer is the only battery product for which Trojan
qualified Daramic’s HD product. (Godber, Tr. 271).

Response to finding No.745:
To the extent that Respondent asserts that because Trojan has only qualified HD in its

Pacer line of batteries, HD did not serve as a competitive constraint on Trojan’s purchases of
Flex-Sil, such assertion is contradicted by testimony at trial as well as by contemporancous
documents. (See CCRF743; see also CCFOF 406-421)

746. Since March 2006, Trojan had not initiated any additional testing whatsoever with
respect to HD until 2009. (Godber, Tr. 273-274). Trojan has mever purchased any HD
separators from Daramic and it has no contract presently to purchase any HD product. (Godber,

Tr. 270-271). Trojan has never made any attempt to qualify Daramic’s HD product for an OEM
application. (Godber, Tr. 271). ' : :

Response to finding No.746: :
To the extent that Respondent asserts that because Trojan has only qualified HD in its

Pacer line of batteries, HD did not serve as a competitive constraint on Trojan’s purchases of -
Flex-Sil, such assertion is contradicted by testimony at trial as well as by contemporaneous
documents. (See CCRF748; see also CCFOF 406-421).

747. Trojan’s testing of Daramic’s HD product revealed that CellForce performed better than
HD by 10-15% and that Flex-Sil performed better than CellForce by 15-20%. (Godber, Tr. 271). -

Accordingly, Flex-Sil, based on Trojan’s testing, has a significantly better performance than
Daramic’s HD.

Response to finding No.747:
To the extent that Respondent asserts that because HD did not perform as well in testing,

it could not serve as a competitive constraint on Trojan’s purchases of Flex-Sil, such assertion is

contradicted by testimony at trial as well as contemporaneous documents. (See CCRF748; see
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also CCFOF 406-421). Moreover, Mr. Godber testified that HD performed well enough to be
substituted into any of the 25% of Trojan’s batteries that either currently use CellForce, or could
potentially use CellForce. (Godber, Tr. 172-173).

748. Complaint Counsel contends and Trojan claims, through the testimony of its Chief
Executive Officer, Rick Godber, that Daramic’s HD constituted economic “leverage” for Trojan
to use in negotiations with Microporous concerning price ‘increases. The facts do not support
such contention and claim:

a. Trojan and Microporous were in a long-term contract or

relationship at the time Trojan’s CEO alleges such “leveraging”

discussions took place.

b. The only evidence adduced through Trojan’s CEO
concerning savings consisted of $200,000-300,000 in savings
attributable to redesign and reengineering by Mlcroporous — not
price concessions. (Godber, Tr. 282-283).

Response to finding No.748: »
Respondent’s proposition that HD did not constitute economic leverage for Trojan to use

in negotiations is contrédicted by multiple pieces of evidence and iestimony at trial. M.oreovcr,
Respondent’s contention that the only evidence adduced at trial of Trojan’s use of HD as
leverage concerned $200,000-300,000 in cost savings simply ignores testimony from Mr. Godber’
and Mr. Gilchrist concerning the numerous occasions when HD was successfully used by Trojan
as Iéverage ‘in negotiations with Microporous. In fact, tnal testimony as well as
éontempormeous doéumentary evidence prove that Trojan successfully used HD as leverage in
negotiations with Microporous on multiple occasions.

The first instance when Trojan successfully used HD as economic leverage came soon
after Trojan learned of HD. At that time, Trojan informed Microporous that it needed cost
reductions because it had another potential source of separators and Trojan was “using this as
leverage in terms of trying to get some concessions out of Mike [Gilchrist] of capacity and of
price.” (Godber, Tr. 18‘4). Subsequently, Trojz_m received pricing from Daramic on HD which

was 10-28% lower than Microporous’ Flex-Sil pricing. (Godber, Tr. 188). Soon thereéfter,
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Trojan informed Microporous that HD “appears to be a fairly immediate replacement for.
CellForce at a substantially lower cost. Longer term it may work as a Flex-Sil replacement in
our products, and even of more concern those of oor competitors.” (PX1655 at 001). Trojan
also indicated to Microporous that Trojan’s efforts to qualify HD would be cofrela‘ted to the kind
of “cost relief” that Microporous would provide now and in the future. (PX1655 at 001). In this
context, Trojan further informed Microporou§ that “it may be wise to dual source our separator
needs.” (PX1655 at 002). Microporous responded to these thfeats by proposing $900,000 of
ootential savings to Trojan, of which Trojan ended up receiving $200,000-300,000 in cost
savings based on the threat of HD. (Godber, Tr. 191-192). Moreover, Mr. Godber testified that
prior to the introduction of HD, Trojan was unable to induce anything related to price reductions
in negotiations with Microporous. (Godber, Tr. 198-199).
Mr. Godber’s testimony as to this particular instance where Trojan used HD as leverage

is further corroborated by other oontemporaneous Trojan documents indicating that it saw HD as

a.competitive lever. (See PX1651 (Trojan meeting with Daramic due to “need for second source

to ensure supply and competitive pricing”); PX1654, in camera {_-

. |

‘The second time that Trojan successfully used HD as leveragé in negotiations with
Microporous came in the Fail of 2005 when Trojan used the threat of moving business to HD to
negotiate down a proposed price energy charge ﬁom 5.5 percent to 3.75 percent. (Godber, Tr.

200-201).
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The third time that Trojan successfully used HD as leverage in negotiations with.

. Microporous came in early 2006 when Microporous attempted to increase the prices it charged
Trojan by around 6.5 percent for Flex-Sil and by 4.5 percent for CellForce. (Godber, Tr. 202).
Trojan did not accept the price increases. (Godber, Tr. 202). Mr. Godber testified that in his
negotiations with Miqroporous, Trojan used the only ammunition it had -- the threat of switching
to HD separators - to reduce the amount of the price increase down to 4.5 percent across the
board for all Microporous separators. (Godber, Tr. 202). The fact that Trojan threatened to
move product to HD is corroborated by contemporaneous communications between Mr. Godber
and M. Gilchrist wherein Mr. Gilchrist stated: “We must put the specter of Daramic’s [HD]
product totally behind us.” (PX1660 at 004; Godber, Tr. 203-204).

The fourth time that Trojan successfully used HD as leverage in negotiations with
Miéropo’rous came in 2007 when Microporous attempted to impose a base price increase of .
v6 percent on all of Trojan’s Flex-Sil separators, and 4% on all of Trojan’s CellForce

separators. (Godber, Tr. 293-295; PX1664; PX0428‘at 001, 003, in camera). - The price

increases covered all of the separators that went into Trojan’s OE and aftermarket golf batteries.

(Godber, Tr. 253205, (I

that at this time, Trojan was contemplating HD as an alternative on some of its product lines and
was also contemplating giving up the exclusive separator design that Microporous provided

Trojan in return for its sole source commitment. (Godb¢r, Tr. 206-207; PX1663).
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A (Gocber, Tr 214215
Gilchrist, Tr. 408-410, 526, in camera; PX1664, ) (T
—} (Gilchrist, Tr. 410, 526, in camera).

Mr. Godber’s testimony and documentary evidence is further corroborated by test_imonj
from Mr. Gilchrist who testified that Trojan used HD as leverage in pricing negotiations with
Microporous, and indicated that Trojan would bring up HD “every time there was us instigating
the need for a price increase.”, (Gilchrist, Tr. 371-372, 406).

749.  After having been in conversation with Complaint Counsel concerning Polypore’s
acquisition of Microporous, in August 2008, Trojan’s CEO emailed the FTC that:

} (RX00167, in camera) (Godber, Tr. 255-256, in camera). (Emphasis
added.)

Response to finding No.749:
{h

I | (G ocber, Tr. 257-258,

in camera). Moreover, Mr., Godber’s testimony at trial was corroborated by téstimony from Mr.
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Gilchrist that Trojan used HD as leverage in every negotiation over a price increase. (Gilchrist,

tr. 371-372, 406).

} (RX00171, in camera) — {
} K, however, such
“leveraging” discussions had been as prominent as Trojan’s CEO testified, his memory would
have been clearer 9 months ago, and he would not have sent this email stating that he could not
swear to any “leveraging” in August 2008. Instead, Trojan’s CEO’s memory appears to have
been the product of coaching rather than true, sincere recollection — raising questions about his
truthfulness. : ‘

Response to finding No.750:

B (5cc CCRF 748).

With respect to the fourth and fifth sentences, these bare assertions are unsupported by

any evidence.

751.  As shown in fihding of fact 744, above, in the 5 years preceding the merger, Trojan’s
purchases of CellForce constituted less than 6% of its total purchases from Microporous. The
annual average of dollars spent on CellForce was $907,000, compared to $14,133,000 spent on
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Flex-Sil. CellForce was only approved for after market products. Accordingly, given the low
percentage of purchases of CellForce, it is not credible that Trojan could have used the
replacement of CellForce with HD as “negotiating leverage” against Microporous. Even if
Trojan had threatened to convert all of its CellForce purchases to HD, the amount was not
significantenough to have the negotiating impact claimed by Trojan.

Response to finding No.751:
This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. First, Respondent’s assertion that Trojan’s history of CellForce purchases implies that
Trojan could not have used HD as leverage in negotiations with Microporous is contradicted by
testimony and contemporaneous documents that clearly prove that Trojan successfully used HD
as leverage in negotiations with Microporous on numerous occasions. (See CCRF 748). Second,
Trojan’s history of CellForce purchases is not indicative of the amount of CellForce that Trojan
wished to purchase from Microporous. (See CCRF 744). Moreover, Respondent’s assertion that
Trojan’s purchases of CellForce constitute less than 6% of Trojan’s total purchases of separators
is contradicted by testimony from Mr. Godber that Trojan is currently using CellForce in 16% of
its batteries and intends on increasing that amount to 21%. (Godber, Tr. 176).

752.  Trojan’s CEO’s testimony regarding disclosures of Trojan’s testing information is
inconsistent with the testimony of Mike Gilchrist, Microporous’ former CEO, and Steve
McDonald, Microporous’ VP of Sales.” Mr. Godber testified that he had made Microporous
aware of Trojan’s test results of the HD product since late spring 2006. (Godber, Tr. 286-87).
Mike Gilchrist testified that Microporous had not been informed of Trojan’s test results.
Confirming this testimony is an email to Mr. Godber from Mike Gilchrist in September 2007,

stating that no test results had been shared with Microporous concerning Trojan’s test results of
HD products:
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Iy —
(PX428 at 003, in camera)

Response to ﬁndihg No.752:

Complaint Counsel has no specific response,
753.  As a matter of logic, Trojan would not have shared test results that on their face would

have reduced its negotiating “leverage ” Again, these facts raise issues of credlblhty about Mr.
Godber s testimony.

Response to finding No,753:

This bare assertion is unsupported by any evideﬁce and is contradicted by a great deal of
evidence. Respondent’s assertion that if Trojan shared test results with Microporous it would
have reduced its leverage and thus Mr. Godber’s testimony is not credible, is contradicted by
testimoﬁy and contemporaneous documents that clearly prove that Trojan successfully used HD
as leVerage in negotiations with Microporous on numerous occasions. (See CCRF 748).

754. ‘Based on the above, the Court finds that the combination of these things all point to a
simple fact, Trojan’s purchases and Trojan’s mode of dealing with Microporous was such that it

used the prospect of Daramic’s HD product as negotiating leverage and it had not achieved prior
reductions or surcharge elimination based on the threat of switching to HD.

Response to finding No.754:
This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. Respondént’s assertion that Trojan’s could not have used HD as leverage in »
negotiations with Microporous is contradicted by testimony and contemporaneous documents
that clearly prove that Trojan successfully used HD as leverage in negotiations with Microporous
on numerous occasions. (See CCRF 748). |

755.  Further, Trojan’s purchases of Flex-Sil are such that there is no indication Trojan has
made any real effort to move from either CellForce or to HD as Mr. Godber claims.

Response to finding N0.755:
Respondent’s ambiguous finding is unsupported by any evidence. To the extent that

Respondent asserts that Trojan has made no real effort to move to Cellforce, such assertion is
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contradicted by testimony from Mr. Godber that Trojan is currently using CellForce in 16% of its
batteries and intends on increasing that amount to 21%. (Godbér; Tr. 176).
(d)  Trojan’s Bias (and Use of Its Buying Power) Against Daramic

756.  Trojan had been single sourcing its battery separator supply for a number of years and
had made very little effort to obtain a second source. (Godber, Tr. 278-279.)

Response to finding No.756:
Respondent’s assertion that Trojan made little effort to obtain a second source of battery

separators is contradicted by testimony and documentary evidence indicating that Trojan did in
fact Jook for a second source of battery separators to qualify for use in Trojan’s batteries. First,
in the 1990’s Trojan made an attempt to work with Entek to geta second source of deep-cycle
batteryvseparators, but Entek was unable to meet Trojan’s performance needs. (Godber, Tr. 289).
At a later date, Trojan talked to a couple of other battery separator manufacturers about a second
source of déep;cycle separators but they did not work out either. (Godber, Tr. 279).

Moreover, Trojan viewed the introduction of Daramic’s HD separators as an opportunity
to qualify a second source of separators for security of supply and to maintain competitive
pricing.. (Godber, Tr. 177-180). -In early 2005, Trojan’s laid out its separator strategy -- a

strategy that included using Daramic for a “second source to ensure supply and competitive

pricing” @x1651). (N

I (71654, in camera). Trojan in fact tested and qualified

'HD for use in its Pacer batteries. (Godber, Tr. 170-171). Following Daramic’s introduction of
HD, Trojan made it clear to Microporous the amount of effort Trojan put into using HD as a
second source of supply was dependent on the type of cost relief that Microporous would

_ provide to Trojan. (PX1655 at 001-002). After sending this message, Trojan received cost
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savings and/or reductions in proposed price increases in all subsequent price negotiations with
Microporous because of the threat of HD as a second source of supply. (See CCRF 748).

757.  Shortly after the merger, Trojan’s CEO talked with EnerSys’ CEO, John Craig, during
which Trojan was invited to join an effort to fight Polypore’s acquisition of Microporous. Trojan
responded that it was willing to participate “wholeheartedly” in the effort. Trojan thereafter
returned a questionnaire submitted by counsel selected by EnerSys and soon thereafter was in
- direct and regular communication with the FTC concerning this matter. (Godber, Tr. 280-282).

Respanse to finding No.757:
The statements in the first sentence attributed to Mr. Craig are hearsay, offered for state

of mind, and not offered for the truth of the matter asserted. (Godber, Tr. 280;281). Polypore
has failed to identify these statements as such pursuant to the court’s Order on Post Triél Briefs
of June 16, 2009, and they should be stricken.

Moreover, contrary to Respondent’s assertion that Trojan merely joined onto o fight
Polypore’s acquisition of Microporous due to discussions with EnérSys, téstimony at trial
indicates that Mr. Godber was “ext-remely” concerned about the acquisition prior to any
dispussions with EnerSys. ‘(V'G‘odber, Tr. 290). Trojan’s concern stemmed from the fact that the
“acquisition left us v;'ith no alternatives. We definitely had only one place we could go to buy a
separator for our product.” (Godber, Tr. 291). |
758. As set forth below, Trojan’s buying power and ‘;wholehearted” efforts to fight the

acquisition are shown in Trojan’s negotiations with Daramic regarding a new long-term contract
and price increases.

Response to finding No.758: :
This bare assertion is unsupported by any evidence and is contradicted by a great deal of -

cvicence. (N

. (PX0265 at 008, in camera). According to Daramic, {| GGz
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I . (PX0265 at 004, 007-008, in camera).
.
I | (0265 at 010, in camera). ([}

B (Px0265 at 011, in camera).

Because it is the separatbr suppliers that have the power in the industry, Daramic’s
leadership is regularly called upon to demonstrate pricing power. (PX0832 at 004
(“demonstrating pricing power in the market regardless of movements in material and energy
costs.”); PX0468 at OOI, in camera (Mr. Toth’s goals for 2008 included {—
I : 020
002 (Mr. Hauswald’s 2006 goals included “Raise Daramic prices where possible to demonstrate
pricing power regardless of cost movements”)

Daramic’s assessment that battery manufacturers lack buying poWer is cohfirmed by
qustomer testimony at tfial. (see e.g., Gillespie, Tr. 3002, in camera (Exide believes that
negotiations with Daramic are { [ N ) : Gil'cspic. Tr. 3066-
3068 (Exide has not used its size as leverage in negotiations with Daramic); Gillespie, Tr. 3097
(Exide has not ﬁsed pressure points to negotiate and get their will); Craig, Tr. 2565 (EnerSys
does not consider itseif a power buyer, “not at all, not closé.”);‘ Benjamin Tr. 3525, 3522
_(Bulldog Bati(;ry received a 10% post-acquisition price increase which Bulldog considered

| “pretty exofbitant” but *“[tlhere was no way to try to negotiate a lower price. There was no place
to go”; Godber, Tr. 242, in caméra (Trojan concernéd about Daramic’s acquisition of

Microporous becau: (NN I

B ); Godber Tr. 133, 232-233, 239-242, in camera (notwithstanding the fact that Trojan
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is the world’s largest manufacturer of deep cycle batteries, {—
) |

759. Harry Seibert, Daramic’s Vice President and Business Director, met with Trojan on
October 1, 2008, to discuss Daramic’s requested price increases for 2009 of 13% and 15% for
FLEX-SIL and CellForce. (Seibert, Tr. 4196-98). The meeting was short and terse, as Trojan’s
CEO unequivocally rejected the price increase. (Seibert, Tr. 4196-4200) Seibert persisted in
following up and shortly thereafter offered to compromise to 10% increases for both products,
the implementation of the increases to be split between September 2008 and 2009. {

} (Seibert, Tr. 4200, in camera). {

} (Seibert, Tr. 4205-
08, in camera; PX2115, in camera). {
} (Godber, Tr. 245, in camera). {

} (Godber, Tr. 246, in camera).

Response to finding No.759: :
...
A | (Gocber, Tr. 232-

235, in camera; Gilchrist, Tr. 408-410). It is simply disingenuous for Respondent to imply that

Trojan has buyer power and/or bias in this matter based on Trojan’s rejection of a pfice increase
that it had no obligation to accept.

In September 2007, Trojan and Microporous agréed to fixed price increases for the period
of December 1, 2008 until at least September 2009 of 2.5 percent for Flex—Sil and 1.5 percent for
CeIlForce.. This agreement was negotiated prior to Darémic’s acquisition of Microporous when
HD and Flex-Sil/CellForce were manﬁfactured by independent entities. (PX1664). At the time,

Trojan had used HD as competitive leverage in negotiations to achieve this agreement. (See

corr 7). (N
N

“(Gilchrist, Tr. 408-410; Godber, Tr. 214-215, 235, in camera). In fact, Daramic knew full well

that the intent of the September 26, 2007 pricing agreement between Tfojan and Microporous
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was to limit all price increases during the two year time period to those laid out in the September
agreement between Microporous and Trojan. (PX1664; Gilchrist, Tr. 410-411). Moreover,

Daramic had actually informed Trojan that it was “prepared to stand behind the commitments

v‘ that [Microporous] made to you before this acquisition.” (PX1666). {— :

I | (P 1664; PX1666).

I | (Gocer, Tr. 236238, in camerc). (R

I (G, . 236.235, in camers. (NN

L}

Additionally, the statements in the second and third sentences attributed to Mr. Godber
are hearsay, offered for state of mind, and not offered for the truth of the matter asserted.

(Siebert, Tr. 4196-4200, 4207, 4212, in camera). Polypore has failed to identify these statements
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as such pursiant to the court’s Order on Post Trial Briefs of June 16, 2009, and they should be
stricken.

760.

(Seibert, Tr. 4209-4210, in camera). |

I | (Scibert, Tr. 4210, in
camera). 1§ o (Seibert, Tr. 4211, in
camera). ‘

} (Seibert, Tr. 4212, in camera).

Response to finding No.760:
The statements in the first through fifth sentences attributed to Mr. Godber (Seibett, Tr.

4209-4211, in camera) are hearsay, offered for state of mind, and not offered for the truth of the
matter asserted. (Siebert, Tr. 4207, 4212, in camera). Polypdre has failed to identify these
statements as such pursuant to the court’s Order on Post Trial Briefs of June 16, 2009, and they

should be stricken.

} (PX1666; Godber, Tr. 215-217,

238-241, in camera).

In fact, prior to the acquisition, all of the major terms of the contract had been agreed to

by Trojan and Microporous (Godber, Tr. 217), {_

I (Godber, Tr. 216, 239, in camera), and the pricing that Trojan would
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pay for the separators.under the contract. (Godber, Tr. 216). {—

761. In response to Trojan’s continuing threats of a lawsuit, Daramic’s CEO, in March 2009,
initiated a telephone call to Trojan’s CEO in response to Toth’s request that he explained why
there was this kind of disagreement that caused Trojan to threaten a lawsuit. Godber responded:
“We need exclusivity and we need a long-term, secure supply position.” (Toth, Tr. 1542-1543).
Toth proceeded to give Trojan and Godber ideas about how the two companies could come
together, to which Godber told Toth that he would have to call him back. (Toth, Tr. 1543-1544).
Even after an additional message from Toth, however, Godber never returned the call. Instead,
Daramic received another threat of a lawsuit, at which point Daramic decided to initiate a lawsuit

. in North Carolina in order to having been sued in California. (Toth, Tr. 1544-1545). Even in his
cross-examination, {

} (Godber, Tr. 250, in camera). Nonetheless,{

} (Godber, Tr. 251, in camera).

Response to finding No.761: '
The statements in the second and third sentences attributed to Mr. Godber (Toth Tr.

1542-1544) are hearsay, offered for state of mind, and not offered for the truth of the matter
asserted. (Toth, Tr. 1540). Polypore has failed to identify these statements as such pursdémt to
the court’s Order on Post Trial Briefs of June 16, 2009, and they should be stricken.

762. Based on the foregoing findings of fact, the Court finds that Trojan is a sophisticated
buyer that utilized its size and buying power to reject or hold down price increases with both

Microporous and Daramic. Trojan has repeatedly and consistently used its superior economic
power in its negotiations with Microporous.

Response to finding No.762:
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This baré assertion is unsupported by any evidence and is contradicted by a gréat deal of
evidence. (See CCRF 748, 758-760). Moreover, it is disingenuous of Respondent to allege on
the one hand that. Trojan did not use HD as competitive leverage with Microporous and in turn
call into question Mr. Godber’s credibility (See RFOF 748, 751, 754-755), and then oﬁ the other
hand to aésert that Trojan repeatedly used economic power in negotiations with Microporous.

Testimony at trial made it clear that Trojan was m able to obtain pﬁce concessions
from Microporous due to the preseﬁce of a competitive substitute product (Daramic’s HD). (See

Godber, Tr. 223 (HD was the only product that Trojan was able to successfully use as leverage in

~ negotiations with Microporous over price); Godber, Tr. 238, in camera {_

I Giichist, 1. 371-372, 379 (Trojan used the threat of

switching to Daramic’s HD as leverage in pricing negotiations with Microporous); Godber, Tr.

241, in camer
I |+ <50 CCRF 745).

763. The Court further finds that, consistent with- its prior conduct with Microporous, 'Trojan
used that economic power, the pendency of this proceeding and the threat of California-based
lawsuits to negotiate a long-term contract and lower pricing for Daramic.

.Response to findmg No.763:
This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. (See CCRF 748, 758-76, 762).

764. The Court further finds, based on the above, that Trojan has the economic power to
constrain prices of battery separator manufacturers, including Daramic.

Response to findmg No.764
This bare assertion is unsupported by any evidence and is contradlcted bya great deal of

evidence. (See CCRF 748, 758-76, 762).

B. The Other Buyers

a. East Penn
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765. East Penn Manufacturing (“East Penn”) is a global lead-acid battery and wire and cable
. manufacturing company, with manufacturing facilities in the United States and China. (Leister,
- Tr. 3968-69). East Penn’s annual sales revenue is approximately $1.25 billion. (Leister, Tr.
3968).

"Response to finding No.765

To the extent that Respondent asserts that East Penn has battery manufacturing facilities
in locations other than the United States, such assertion is contradicted by testimony from Mr.
Leister that East Penn does not manufacture any batteries in China. (Leister, Tr. 4030).

766. East Penn’s business is segmented into “Wire and Cable,” “Automotive,” and
“Industrial” divisions. (Leister, Tr. 3968-69). The automotive division manufactures starting,
lighting and ignition (“SLI”) batteries for use in cars, trucks, boats, recreational vehicles, power
sports vehicles (e.g., “four-wheelers™) and golf carts. (Leister, Tr. 3976-77). The industrial

division is separated into motive power batteries used in forklifts and other equipment, and
stationary batteries used for backup power systems. (Leister, Tr. 3977).

Response to finding No.766

Complaint Counsel has no specific response.
767.  The separators used by East Penn have different base materials including PE, AGM and

phenolic resin. (Leister, Tr. 3980). Primarily, East Penn used PE separators in its products.
(Leister, Tr. 3978-79).

Response to finding No.767

.Complaint Counsel has no specific response.
768. East Penn uses “straight PE” separators (i.e., containing no other additives) in the

batteries it manufactures for golf carts, floor scrubbers, and other deep cycle batteries. (Leister,
Tr. 3979). :

Response to finding No.768 | .

Respondent’s assertion that East Penn uses “straight PE” separators in its golf cart
and floor scrubber batteries is contradicted by testimony from Mr. Leister that East Penn actually
uses Daramic HD separators m those batteriesf (Leister, Tr. 4038-4039; see also Roe, Tr. 1220-
1221). Mr. Leister was asked the following questions and gavé the following answers on Cross

examination:

Q. And you're aware that the separators that East Penn uses in its golf carts
contain a special formula to help reduce antimony transfer; correct?
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A, Yes.

Q.‘ And that's important in gdlf cart batterievs; correct?

A. Correct.

Q. The reduction of antimony suppression is important in golf car batteries.
A. I have heard that; Yes.

Q. And the separator that East Penn is buying from Daramic for its golf car
‘batteries has a special formula to do just that, to reduce antimony transfer;
correct? -

A. Yes.

Q.  And that's the HD separator; corréct?

A, Yes.

Q.  Andthat's the same separator that you use in your floor scrub.bers; correct?
A. Yes. |

(Leister, Tr. 4038-4039).

769.  The PE separators used by East Penn for SLI batteries and industrial motive batteries are
made of the same material, and can be made using the same process and equipment. Only the
finishing process is different. (Leister, Tr. 3984).

Resﬁonse to finding No.769 _
Respondent’s assertion that the PE separators used by East Penn for SLI batteries and

motive batteries are indistinguishable other than with regard to the finishing process is
 contradicted by festimony by Mr. Leister on other vari_ationé between separators. (Leister, Tr.
4023-4024). Specifically, Mr. Leister testified that vaﬁations in separator properties including
electrical resistance, puncture resistance and oxidation resistance, are all important in .
determining which separator to use in any particular end use application. (Leister, Tr. 4023-
4024). Moreover, the CL separators that Daramic sells for motive power applications. differ from
Daramic’s SLI separators in that CL is formulated from UHMWP, amorphous silica and

proprietary “clean” oil for use in traction and stationary battery applications.” (PX0582 at 050).
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This clean oil is added to the PE in the mixer, well before the finishing stage of the
manufacturing process. (Gilchrist, Tr. 593).

(a)  East Penn Battery Separator Buying History
@) Daramic

770.

=

} (RX01519, i
cameraq).

Response to finding No.770
Complaint Counsel has no specific response.

(RX01519, in camera).

Response to finding No.771

Complaint Counsel has no specific response.

} (Leister, Tr. 3999-4000, in camera). |

(Leister, Tr.

4000, in cameray).

Response to finding No.772 . ’

o ..
D (.isc:. T+ 4000, in camero). (R
N (s, T 4005, in

camera). However, with Daramic’s acquisition of Microporous, East Penn no longer has a

second source of ‘industrial separator supply. (Leister, Tr. 4027-4028). {—
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B} (PX0257 at 001, in camera; PX0258 at 002).

773. |

} (RX01519, in camera).

Response to finding No.773
Complaint Counsel has no specific response.

(RX01519, in

} (Leister, Tr. 4001-02, in camera; PX 1550).

Response to finding No.774
Complaint Counsel has no specific response.

775.  Prior to the entry of the Purchase Agreement, Daramic and East Penn also engaged in
negotiations regarding price increases, which resulted in a lesser price increase than Daramic
originally requested. (RX00086).

Response to finding No.775

To the extent that Respondent asserts that Daramic historically lowered its prices to East
Penn due to East Penn having buying power, such assertion is contradicted by evidence that the

reason that Daramic historically lowered prices to East Penn was because of competition from

Microporous. {
—} (PX0243 at 002, in camera). In 2004, Daramic again reacted

to Microporous price competition on motive power separators by lowering prices by 3 percent at

East Penn to maintain that business. (PX0409 at 001; Roe, Tr. 1262-1263). { || | IR
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I (0257 at 001, in camera; PX0258 at 002).

776. East Penn reviews its suppliers on a regular basis in the areas of quality, delivery -
performance, technology, information feedback and cost. (Leister, Tr. 3986). Daramic -
consistently ranks in the top 20 suppliers, with a score of 80%-90%. (Leister, Tr. 3987).
Daramic rates “excellent” with East Penn in on-time delivery and technology, and is equal to all
. competitors with respect to quality. (Leister, Tr. 3988).

Response to finding No.776
Complaint Counsel has no specific response.

(1)  Microporous

777.  East Penn has previously purchased small quantities of a rubber-based PE separator from
Microporous for use in motive power batteries. The separators purchased from Microporous
never exceeded 10% of the total amount of separators purchased for use by East Penn in motive
power batteries. (Leister, Tr. 3980). East Penn has never purchased any other type of separator

from Microporous for commercial use in any other battery application. (Leister, Tr. 3985-86.
3990, 3991).

Response to finding No.777
The material cited does not support Respondent’s proposition that East Penn’s purchases

from Microporous never exceeded 10% of the total amount of separators purchased for use by
East Penn in motive batteries. (Leister, Tr. 3980). Moreover, the mere presence of Micropofous
as a potential second source of motive separators enabled East Penn to get price reductions on all

of its separators. (See CCRF 775).

778.  East Penn has never had a long-term supply contract or a memorandum of understanding

with Microporous for the purchase of separators. (Leister, Tr. 3989, Gilchrist, Tr. 503, in
camera).

Response to finding No.778
Complaint counsel has no specific response.

Leister, Tr. 4002-03, in camera).

Leister, Tr. 4003, in camera).

Response to finding No.779
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(PX0243 at 002, in camera). In 2004, Daramic again reacted to Micropordus price competition
on motive power separators by lowering prices by 3% at East Penn to maintain that business.

(PX0409 at 001; Roe, Tr. 1262- 1263) {

I (73025 <t 001, in camera

PX0258 at 002).

780.  In 2007, East Penn discussed the possibility of Microporous supplying PE separators to
East Penn for use in SLI batteries. (Leister, Tr. 3990). East Penn provided Microporous part
numbers and volumes that East Penn might be interested in purchasing from Microporous, but
Microporous did not have the machinery or the tooling to supply the volumes that East Penn
requested. (Leister, Tr. 3991)

'Response to finding No.780
To the extent that Respondent asserts that East Penn lost interest in purchasmg PE SLI

separators from Mlcroporqus because in 2007 Microporous did not have the machinery to supply .
East Penn the volumes it had requested, such assertion is contradicted by evidence that East Penn
was looking to the future for a supply relationship with Microporous. (See CCFOF 624-629). In
fact, during East Penn’s visit to Piney Flats in October 2007, East Penn indicated that purchases

of PE SLI separators from Microporous could not commence prior to the first or second quarter

o1 2009. Px0082 at002). (I
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I} (Px2091, in camera; RX01519 at 008, in camerd). ([N

] | (02091 at 001-002, in carmera).

781.  Microporous never committed to East Penn that it could supply East Penn with the sizes
and volumes of PE separators discussed in 2007. (Leister, Tr. 3991). East Penn did not want to
enter into a memorandum of understanding (“MOU”) with Microporous, therefore, the
discussions between the two companies “fizzled out” prior to Daramic’s acquisition of
Microporous. (Leister, Tr. 4019).

Response to finding No.781
Respondent’s assertion that discussions between Microporous and East Penn fizzled out

prior to Daramic’s acquisition of Microporous is contradicted by evidence that East Penn (i)
wanfed a new East Coast supplier of PE SLI separators, (ii) believed that Entek would not open a
new facility on the East Coast, (iii) saw Microporous as a viable PE SLI sﬁppﬁer, (ivj indicated
that it would be willing to enter a long term contract with Microporous as a sign of their
seriousness, and (v) néver, ruled out the possibility of buying PE SLI separators from

Microporous at some point in the future. (Leister, Tr. 4007-4008, 4016-4021: see also CCFOF

624620, (N
e
(PX2091, in camera; RX01519 at 008, in camera). { | NS

B (©x2091 at 001-002, in camera).

782. Microporous has never been qualified by East Penn as an alternative supplier of PE
separators.

Response to finding No.782
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This bare assertion is unsupported by any evidence and is contradicted by -
T (°2091 at 001-002, in camera).

783. Based on the foregoing, this Court fmds that there is no credible ev1dence that East Penn
would have entered into any supply contract with Microporous had the merger not occurred.
Complaint Counsel’s suggestion otherwise is pure speculation.

Response to finding No.783

This bare assertion is unsupported by any evidence and is contradicted by a great deal of
evidence. (See CCFOF 624-629; CCRF 780-781).
(iii)  Entek

784.  East Penn purchases approximately 30% of its SLI PE separator needs from Entek, plus
or minus 10% depending on seasonality. (Leister, Tr. 3984-85). ’

Response to finding No.784
To the extent that Respondent asserts that prior to the acqulsltlon of Microporous, East

Penn planned to continue purchasing 30% of its PE SLI separators from Entek, such assertion is
contradicted by testimony that East Penn was dissatisfied with the long lead times and added
ffeight costs that East Penn faces when ordering PE SLI separators from Entek on the West
Coast. (Leister, Tr. 4008). Prior to Daramic’s acquisition of Microporous, East Penn turned to
Micropdrous as a possible supplier of PE ‘SLI separators because if was not satisfied with the
supply situation from Entek. (See CCRF 780-781). Moreover, Microporous believed that it
would have been producing PE SLI separators for East Penn, but for the acquisition. (Trevathan,
Tr. 3722-3723 (Phase III for East Penn was “discontinued bcéause bf the acquisition of
Microporous by Daramic.™)). |

785. Approximately three years agé, East Penn also purchased PE separators from Entek for
use in deep-cycle applications. (Leister, Tr. 3985). When East Penn purchased separators for

both SLI and deep-cycle applications from Entek, Entek supphed approximately 50% of all of -
East Penn’s PE separator needs. (Leister, Tr. 3985). '

Response to finding No.785
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To the .extent that Respondent asserts that East Penn can use PE separators from Entek |
for its deep-cycle battery applications, such'assertion is contradicted by the record. First, East
Penn does not even know whether Entek currently sells deep-cycle separators. (Leister, Tr.

~4041). Second, whatever type of separators that East Penn previously purchased from Entek for
~usein some of its deep-cycle batteries, such separators would not be sufficient to prevent
Daramic from raising the price on deep-cycle s'epafators because even three years ago, East Penn
was paying Entek higher prices for deep cycle separators than East Penn is currently paying to
Daramic for HD separators. (Leister, Tr. 4041). Third, East Penn recognizes that the reduction
-of antimony transfer is important property for separators used in deep cycle batteries, and thus it
currently uses Daramic HD separéltors in its golf cart and floor scrubber batteries in order to
reduce 'antimony transfer in those batteries. (Leister, Tr. 4038-4039). Since Entek lacks the
separator technology to make a separator that effectively reduces antimony transfer in deep-cycle
batteries, Entek separators are not be a viable substitute for the HD separators that East Penn
currently pﬁrchascs from Daramic. (See CCFOF 85-87, 920, 932).

786.  Entek has approached East Penn within the last year to supply separators that can be used
in deep-cycle applications. (Leister, Tr. 3993).

Response to finding No.786

To the extent that Respondent asserts that East Penn can use PE separators from Entek
for its deep-cycle battery applications, such assertion is contradicted by the record. (See CCRF
785).

787. East Penn considers Entek an altemaﬁve supplier of PE separators for use in deep-cycle
applications. (Leister, Tr. 3993).

Response to finding No.787 :
To the extent that Respondent asserts that East Penn can use PE separators from Entek

for its deep-cycle battery applications, such assertion is contradicted by the record. (See CCRF

785)
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. (iv)  Today

788.  East Penn’s sales to date in 2009 are down approximately 10% over last year. ((Leister,
Tr. 3970). :

Response to finding No.788

Complaint Counsel has no specific response.

789.  Although East Penn purchases PE separators from only Daramic and Entek, it has tested
PE separators from Anpei and considers Anpei to be a viable alternative supplier for its
operations in the United States. (Leister, Tr. 3992-93; RX00079).

Response to finding No.789
Respondent’s proposition that East Penn considers Anpei to be a viable alternative

supplier for its operations in the United States.is contradicted by testimbny at trial. East Penn is
not currently seeking to obtain PE separatérs suppliés from any Asian PE separator
manufacturer, nor does East Penn even know if Anpei has the available capacity to supply East
Penn with separators. (Leister, Tr. 4035-4036). East Peﬁn believes that obtaining PE separator
supplér from Anpei in Asia would be a logistical challenge that would pose an even greater
challenge to East Penn than does its currént supply situation with Entek. (Leister, Tr. 4035).
Given that East Penin is currently dissatisfied with obtaining supply from Entek’s West Coast
manufacturiﬁg -facility due to long lead times and added freight charges, turning to Anpei for
supply would pose even greater problems for East Penn. (Leister, Tr. 4008-4009, 4035).
Moreover, to the extént that Respondent asserts that East Penn has tested PE SLI, motive,
stationary or deép-cycle separators from Anpei, such assertion is contradicted by testimony at
trial that the only Anpei separators that East Penn has ever tested were separators for lawn _

mower batteries. (Leister, Tr. 4032).

b. Crown Battery Manufacturing Co.

790. Crown Battery Mahufacturing Co. prddlices and sells SLI and industrial batteries.
(Balcerzak, Tr. 4092). : .

Response to Finding No 7_90:
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Because Crown labels its golf and scrubber batteries as SLI counter to convention within
the industry, this finding is true, however misleading.

791. The SLI segment constitutes approximately half of Crown’s business. (Balcerzak, Tr.
4092). Crown’s SLI batteries are used in automotive replacement, truck and bus applications, as
well as deep cycle applications such as golf carts, sweeper/scrubber and marine. (Balcerzak, Tr.
4092).

Response to Finding No. 791.
See response to Finding No. 790.

792.  The motive power industrial segment constitutes the remaining half of Crown’s business.
(Balcerzak, Tr. 4092). These batteries are primarily used in forklift and mining equipment
applications. (Balcerzak, Tr. 4092).

Response to Finding No. 792:
Complaint Counsel has no specific response.

793. Each year, Crown manufactures between 800,000 and ! million automotive batteries.
(Balcerzak, Tr. 4092-93). In its industrial division, Crown produces between 350,000 and
400,000 cells per year. (Balcerzak, Tr. 4093).

Response to Finding No. 793:

Complaint Counsel has no specific response.

794. Crown uses PE separators in nearly all of its batteries. (Balcerzak, Tr. 4093-95). In its -
golf cart batteries, Crown uses Flex-Sil separators. (Balcerzak, Tr. 4093).

Response to Finding No. 794:
Complaint Counsel has no specific response.

795. A number of batteries manufactured by Crown |
} (Balcerzak, Tr.
4113-14, in camera).

Résponse to Finding No. 795:

Complaint Counsel has no specific response.
(a)  Crown Battery Separator Buying History
) Daramic

796. Crown and Daramic were parties to a Supply Agreement which was effective from
January 1, 2005 to December 31, 2007.. (RX00995 at 001). Pursuant to the terms of that
contract, Crown purchased 100% of its PE separator requirements from Daramic. (RX00995 at
001).
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Response to findihg No. 796:

Complaint Counsel has no specific response.

797. Crown tested Daramic’s HD product for use in its golf cart batteries, but HD did not
perform as well as Flex-Sil. (Balcerzak, Tr. 4095). Based on those testing results, Crown did
not consider switching from Flex-Sil to HD for use in its' golf cart batteries. (Balcerzak, Tr.
4095). Crown has never used HD in its golf cart batteries. (Balcerzak, Tr. 4096, 4124).

Response to finding No. 797:

This finding is directly contradicted by the testimony of Mr. Balcerzak himself. Mr.
Balcerzak explicitly acknowledged that HD had been approved for use in golf batteries at crown.
(Balcerzak, Tr. 4123 (“Yes, PE with the HD [additive] has been qualified for golf.”)).

798.  During the labor stoppage at Daramic’s Owensboro plant, Crown did not have to shut
down any of its production lines and did not lose any production time. (Balcerzak, Tr. 4098-99).
To help Crown stay in production, Daramic produced separators for Crown at its plants in
Corydon, Indiana and Piney Flats, Tennessee. (Balcerzak, Tr. 4099-4100). In addition, Daramic
maintained daily communications with Crown during the strike. (Balcerzak, Tr. 4100).

Response to Finding No. 798:

During the Daramic Strike at the Owensboro facility, Crown experienced some order
disruption, coming close to shutting down productions lines as a result of the strike. (Balcerzak, -
Tr. 4099).

799. During the work stoppage, {

} (Balcerzak, Tr.

4117, in camera).

Response to Finding No. 799:
Complaint Counsel has no specific response.

800. Crown emerged “remarkably unscathed” from the labor stoppage and congratulated
Daramic for doing “a heckuva good job” keeping Crown in production. (RX00330; Balcerzak,
Tr. 4101-02). :

Response to Findign No. 800:

According to a contemporaneous document Mr. Balcerzak informed Daramic that
Daramic had “the distinction of being the only Crown supplier who has ever held BOTH our
highest and lowest ratings.” (PX0987 at 002). Crown highlighted three “ptimary reasons for

this low rating. . . Poor product quality (10 Non-conformances over the past 12 months). . . Poor
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delivery/product availability (product unavailable for production at least 5 times over past year).
.. Very poor corrective action response by Daramic...”(PX0987 at 002).

801.

} (Balcerzak, Tr. 4109, in camera).

29 (Balcerzak,

Tr. 4118-41 19, in camera).

802. The Owensboro work stoppage did not impact Crown’s business. (Balcerzak, Tr. 4132).

Response to Finding No. 802:
See response to Finding No. 800.

(ii))  Microporous

803. Crown uses Flex-Sil separators in its golf cart batteries. (Balcerzak, Tr. 4093). Crown
has used Flex-Sil in its golf cart batteries since at least 1988. (Balcerzak, Tr. 4095).

Response._to Finding No. 803:
Complaint Counsel has no specific response.

804. Crown -has never used CellForce on a commercial basis in its golf cart batteries.
(Balcerzak, Tr. 4096).

Response to Finding No. 804:
This finding is false, and is contradicted by testimony of Mr. Balcerzak who-

N A

(Balcerzak, Tr. 4118-4119, in camera).

805. Crown approved CellForce for use on a temporary variation basis during the Owensboro
strike. (Balcerzak, Tr. 4119). Crown used CeliForce in lieu of PE separators in its industrial
batteries for two weeks during the strike. (Balcerzak, Tr. 4119-20).

Response to Finding No. 805:
See response to Finding No.801.

806. CellForce has not been qualified by Crown for general commercial use in any
application. (Balcerzak, Tr. 4119-20). :

Resp- onse to Finding No. 806:
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http:Response.to

I Y (7 5 0L, i

camera). This was a development that Daramic was very concerned about and on which it kept a
close eye. (PX0998 (“Art Balcerzak said they must continue to evaluate Cell force (sic) because

pricing is 50 attractive. If the Cellforce (sic) cells test, (sic) better than standard Daramic we may

need to step up the qualification of HD.”). Daramic was, thus, concerned about competition
from MPLP at Crown.
(iii) Entek

807. In the past, Entek supplied nearly 100% of Crown’s needs for industrial PE battery
separators. (Balcerzak, Tr. 4097). Around 2002 or 2003, Entek moved the production of
industrial separators to its facility in the United Kingdom. (Balcerzak, Tr. 4097). At that same
time, the quality of Entek’s product deteriorated significantly, and Crown’s engineering
department disqualified Entek’s separators for use in Crown’s industrial batteries. (Balcerzak,
Tr. 4097).

Response to Finding No. 807:
Crown actually ceased purchasing from Entek for two reasons: first the quality was poor

and Entek’s attempts to remedy the quality issues were unsuccessful; second, aftér Entek’s U K.
facility was opened.it informed Crown that its separators would be sourced from ;his facility and
Crown objected to the logistical difficulties that would impose on its supply chain. (Balcerzak,
Tr. 4097, 4130).

808. When Entek began producing industrial separators in the United Kingdom, the logistics
of obtaining separators from overseas did not create an impediment. (Balcerzak, Tr. 4129). The

poor quality of Entek’s industrial separators, not the location of Entek’s plant, caused Crown to
drop Entek as a suppher (Balcerzak, Tr. 4128-29).

Response to Finding No. 808:
This finding is contradicted by the testimony of Mr. Balcerzak who maintained that the

logistics were a problem for Crown, Mr. Balcerzak testified that Crown liked to keep “just in
~ time” inventory and that having to ship separators from Europe would make that more difficult.
(Balcerzak, Tr. 4130). See response to finding No 807.

809.  Crown has not attempted to obtain industrial separators from Entek since the Owensboro
strike because Crown does not need a second supplier. (Balcerzak, Tr. 4131).
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Response to Finding No. 809:

Prior to having Daramic as its sole source of supply for battery separators, Crown
purchased PE separators from Entek for its industrial batteries. (B alcerzak,‘_ Tr. 4097). Crown
acfually ceased purchasing from Entek for twb reasons: first the quality was poor and Entek’s
attempts t.o‘ remedy the quality issues were unsuccessful; second, after Entek’s UK. facility was
opened it infoﬁned Crown that its separators wcﬁild be sourced from this facility and Crown
objected to the logistical difficulties that would impose on its supply chain. (Balcerzak, Tr. 4097,
4130).

810.  Entek is currently developing a deep cycle separator. (Balcarzak, Tr. 4130-31, 4138-39).
At the BCI conference in May 2009, Entek expressed a desire to supply samples of its deep cycle

separator to Crown and indicated that it would provide samples this year. (Balcerzak, Tr. 4138-
39).

Response to Finding No. 810:

This finding is not.supported by any documentary evidence or the testimony of an Entek
representative. Respondent failed to ask a single question to Entek at trial regarding this
supposed deep-cycle project. (Weerts, Tr. 4450-4528). There is no evidence that Entek is

actually intending to create such a product. In fact, Crown had been requesting samples form

Entek for well over a year without ever receiving a single separator. (Balcerzak, Tr. 4138-4139).

(iv)  Today

811. { }
(RX00994, in camera; Balcerzak, Tr. 4104, in camera). The effective date of the contract was
January 1, 2008. (Balcerzak, Tr. 4097-98).

} (Balcerzak, Tr. 4104, in

camera).

Response to Finding No. 811: : '
Shortly after and after the threat of MPLP had passed due

to the acquisition, Daramic dropped to having the lowest rating of any of Crown’s suppliers.
(PX0987 at 002).

812.
} (Balcerzak, Tr. 4105, in camera). Daramic’s initial
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contract proposal to Crown was for a term of three years. (Roe, Tr. 1722). In its response to
Daramic’s proposal, Crown asked for a term of five years. (Roe, Tr. 1722).

Resposne to Finding No. 812:
This finding is contradicted by testimony from Crown representative Art Balcerzak.{-

. F ]

(Balcerzak, Tr. 4111, in camera).

} (Balcerzak, Tr. 4108, in camera). {

A s R 2} (Balcerzak, Tr. 4107, in
camera). In fact, { e I
(Balcerzak, Tr. 4107-

08, in camera).

Response to Finding No. 813:

It is more relevant to note that Daramic did consider MPLP in making its contract pitch to
Crown. Daramic went to certain customers offering beneficial contractual terms in order to
secure their business and to prevent erosion of Daramic’s customer base. (Roe, Tr. 1289-1291).
In addition to beneficial pricing ierms, Daramic offered those customers identified as at risk of
loss to MPLP. guaranteed- delivery times, committed inventory stock, rebate schedules and
consignment to secure the business with Daramic. (PX0258 at 001; Roe, Tr. 1292). -

-} (Roe, Tr. 1352, in camera).

} (Balcerzak, Tr. 4106-08, in camera). {

(Balcerzak, Tr. 4106-08, in camera).

(Balcerzak, Tr. 4107-08, in camera).

(Balcerzak, Tr. 4107-08, in camera).
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Response to Finding No. 814: , :
?_
B 0255 2t 002; PX0255 at 001, in camera; Roe, Tr. 1291-1294, 1350-1354, in

815. { } (Balcerzak, Tr.
4108, in camera).
} (Balcerzak, Tr. 4108, in camera).

Response to Finding No. 815:
_ After its acquisition of MPLP, Daramic is the only option for Crown’s industrial

separator supply. (Balcerzak, Tr. 4127-4128). When Daramic had quality problems with its
separators at Crown, its salesman, Randy Hanschu understood that Crown had nowhere to turn,
(PX0803 at 001 (“It is sure getting difficult to convince our customers we are not a |
monopoly.”)).

816. Crown decided to sole-source its separators from Daramic because of Daramic’s history
of supplying high quality separators. (Balcerzak, Tr. 4125).

Response to Finding No. 816:
When Crown negotiated the contract with Daramic they did not considered other

separator suppliers because other than MPLP and Daramic, - I
I
- (Balcerzak, Tr. 4106, in.camera).

817.

} (Balcerzak, Tr. 4109, in camera).

Response to Finding No. 817:
Crown was upset with Daramic’s performance as a supplier and expressed its -

disappointment in letters to Randy Handshu at Daramic. (See Response to Finding No. 800).
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818.  As a customer, Crown has not seen any difference in the quality of Daramic’s products
since the acquisition. (Balcerzak, Tr. 4103). In fact, the acquisition has had absolutely no
impact on Crown’s business. (Balcerzak, Tr. 4103).

Response to Finding No 818:

This finding is contradicted by evidence that after the acquisition Daramic’s rating as a
supplier dropped precipitouély, moving Daramic from the number one rated supplier prior to the

merger to the worst after. (PX0987 at 002).

c. Douglas Baftegy Manufacturing Compény

819. Douglas Battery Manufaéturing Company (“Douglas Battery”) is a battery manufacturer
headquartered in Winston-Salem, North Carolina. (Douglas, Tr. 4048). This famlly owned and
managed company was founded in 1921. (Douglas, Tr. 4048).

Response to Finding No. 819:

Complaint Counsel has no specific response.

820.  Prior to 2005, Douglas Battery produced automotive batterics. (Douglas, Tr. 4048). In
2005, however, Douglas Battery made a strategic decision to no longer produce batteries for
automotive applications. (Douglas, Tr. 4048).

Response to Finding No. 820:

Complaint Counsel has no specific response.
821. Douglas’ decision to stop producing SLI batteries was driven by several factors,
including the rising costs of raw materials, the consolidation of the battery manufacturing

industry, and “intense” competltlon from offshore and south of the border. (Douglas, Tr. 4048-
49, 4051-52). :

Response to Finding No. 821:

The assertion that there is intense competition from offshore battery producers is
contradicted by the fact that “U.S. based battery manufacturers dominate the lead acid battery

market and have erected imposing barriers to entry, such as economies of scale and high brand

wvarensss” 2110 o). [
¥
(PX0403 at 005-006; Craig, Tr. 2552-2554, in camera).

822. Followiﬁg the consolidation of the battery industry, only five battéry manufacturers
remain in the United States: (1) Johnson Controls, a “behemoth” of an organization, (2) Exide, a
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' large company that has experienced financial turmoil, including a bankruptcy, over the past few
years, (3) East Penn, a “fine” private company, (4) Crown, a smaller player, and (5) Douglas
Battery. (Douglas, Tr. 4049).

Response td Finding No. 822:

This finding is contradicted by a number of documents and a good deal of testimony. For
example, M. Douglas does not list EnerSys, Bulldog Battery, Trojan, or U.S. Battery, all of

whom testified at the hearing and are battery manufacturers in the United States. (CCFOF

1219-1220, 1222, 1227-1229, 1236-1237, 1239, 1245-1246). ||
I
I (- <1450, in camerd; see also PXO026, in camera; PX0044 at

006-009, in camera).

823. Douglas Battery currently produces cycling. batteries, including “material-handling
batteries, coal mining batteries, and batteries for UPS and telecom.” (Douglas, Tr. 4047-48,
4054). ' '

Response to Finding No; 823: :

This finding is contradicted by a great deal of testimony. An uninterruptible power
supply or source (;‘UPS”) battefy is »desigﬁed to be used as a backup power source usually for
computer systems. (Brilmyer, Tr. 1832; Rbe, Tr. 1736-1737; see also Axt, Tr. 2099). In the
event of a power failure, the UPS batteries are designed to provide a quick burst of energy
ﬁétween 5 to 30 minutes in duration. The batterics are typically built using clear cases that allow
for-the casy visual inspection and maintenance of eleptrolyte levels within the battery. These
batteries need to be trustworthy and are generally rated at 15 to 20 year life span. (Brilmyer, Tr.
1833). Thus UPS batt¢ries are not “cycling” batteries as claimed by respondent in this finding.

The testimony cited by respoﬁdent dées not support the finding. (Douglas, Tr. 4047-
4048) (no statement at all related to “cycling bétteries”).

824. Douglas Battery purchases separators for both flooded lead-acid batteries and valve

regulated lead-acid batteries. (Douglas, Tr. 4053-54). Douglas uses AGM separators in its
VRLA batterics. (Douglas, Tr. 4053-54).
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Response to Finding No. 824:

Complaint Counsel has no specific response.
(a) Douglas Battery Separator Buying History
()  Daramic .

825. Douglas Battery has purchased separators for its flooded lead acid batteries from Daramic
since at least 1974. (Douglas, Tr. 4059). Jim Douglas, the Executive Vice President at Douglas,
described Daramic as having the “highest integrity, good people devoted to the battery business”
and Daramic’s employees as “good, honest type people.” (Douglas, Tr. 4060, 4062).

Response to Finding No. 825:

This finding is contradicted by a number of facts in evidence. —

|

A ) (CCFOF 1139-1143;

Gilchrist, Tr. 414-415, 621). Daramic has entered into an illegal non-compete agreement with

H&YV in order to prevent H&V from entering any of the PE markets. (CCFOF 1180-81).

|

I | (P 1738 at 001-002; Whear, Tr. 4829-4833,

in camera).

826.

} (Douglas, Tr. 4072, in camera; PX2058, in camera)

Response to Finding No. 826:
{h}

~(PX2058 at 017, in camera).

827. ‘Douglas is, and has been, satisfied and impressed with the quality of Daramic’s
separators. (Douglas, Tr. 4061) Furthermore, Douglas believes the pricing it has received from
Daramic has been “very fair” and “value-added.” (Douglas, Tr. 4061).

Response to Finding No. 827:
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I
- r. ..}
(PX0808 at 001; PX0116 at 001, in camera {—
]

(i)  Microporous

828. Douglas Battery (NN
(Douglas, Tr. 4063, Douglas, Tr. 4067, in camera). ’

Response to Finding No. 828:
This finding is not supported by the evidence cited by respondent. (Douglas, Tr. 4063

(no testimony about purchases prio; to 2004); Douglas Tr. 4067, in camera _
- I, ) 'c:. Douglas had
in fact discussed purchasing Microporous’s motive separators in 2004. (Douglas, Tr. 4076):.
Douglas also sought separators from Microporous again in 2007. (PX1810 at 001-002) '

829. Mlcroporous has not contacted Douglas about a possible supply relationship or
agreement since 2004, (Douglas, Tr. 4063).

Response to Fmdmg No. 829:

Mr. Douglas testified only that he was not aware of any contact with Microporous.
(Douglas, Tr. 4063). In fact, Douglas Battery contacted Microporous in 2007 and the conipanies
got as far as discussing pricing. (PX1810 at 001-002).

830. At that time, Steve McDonald, on behalf of Mlcroporous approached Douglas Battery
about purchasing battery separators from Microporous. (Douglas, Tr. 4062-63).

Response to Finding No. 830:

Complaint Counsel has no specific response.
831. Douglas Battery found the Microporous product too brittle and decided not to ‘purchase

separators from or enter into a supply agreement with Microporous at that tlme or at any later
time. (Douglas, Tr. 4062-63, 4084). :

.Response to Finding No. 831;
This finding is contradicted by the fact that Douglas sought a quote from Microporous in

2007 because Daramic’s prices were “extremely high.” (PX1810 at 001). Mr. Douglas testified
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., __.,___________________|
I (Dousles, Tr. 4074, in
camera). | |

“The testimony cited by requndent does not support the proposition. Mr. Douglas
testified only that he had tested a Microporous golf cart separator and foun& it to be too brittle,
he did not testify that he would not enter into a supply agreement with Microporous at any later
time. (Douglas, Tr. 4084 (tested separators for PX1402 and PX1400); Douglasl Tr. 4062-63
(unrelated to Festing or a supply agreement with Micrbporous)).
832. Micropbrous has had no competitive influence on Douglas.. In fact, Microporous has not

even discussed the supply of separators with Douglas since 2004. (Douglas, Tr. 4063, Douglas,
Tr. 4067, in camera). ’ : :

]
—} ('PX0255 at 001, in camera).
I A 2001 2t 005, in camera; PX1810
at 001-002). |

Douglas actually sought séparators from Microporous in 2007 because it felt that
Daramic’s pﬁces were “extremely high” and received lower prices from Microporous than from
Daramic. (PX1810 at 001—002). Douglas also sought a quote from Entek, but Entek was not
interested. (PX1810 at 001-002).

M. Douglas also testified that prior to the acquisition, both Daramic and Microporous
made motive power separatoré, but that today, other than Daramic, there is no one else who sells

a motive separator in North America. (Douglas, Tr. 4081, 4076).
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} (Gilchrist,

Tr. 503, in camera).
Resionse to Findini No. 833: ’ -

(i)  Entek

834.  Douglas Battery purchased separators from Entek many years ago when Douglas Battery
was engaged in selling SLI separators. (Douglas, Tr. 4064). Douglas Battery has had no
discussions about future supply with Entek since that time. (Douglas, Tr. 4064-65).

Response to Finding No. 834: ‘
Entek does not make motive battery separators. (Douglas, Tr. 4064).

(iv) = Today

-835. Douglas Battery has felt the effects of the current economic recession. (Douglas, Tr.
4056). Sales for 2008 total approximately $57 million. (Douglas, Tr. 4056-57). On the other
hand, sales for 2009 are projected to be approximately $33 to $35 million. (Douglas, Tr. 4056).

Response to Finding No. 835

836. | '

(PX2058, in camera; Douglas, Tr. 4066,
in camera).

} (PX2058 at 001, in camera).

- Response to Finding No. 836: ‘ o :
{h}

(PX2058 at 017, in camera).

. } (Douglas, Tr. 4066, in |
camera, PX2058 at 015-17, in camera). {

} (Douglas, Tr. 4066-67, in camera).

Response to Finding No. 837:

Complaint Counsel has no specific response.’
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838.

} (Douglas, Tr. 4068, in
camera).

Response to Finding No. 838:

} (PX0255 at 001, in camera). (| G

.

I B (22001 at 005, in camera; _PX1‘810
at 001-002). : ' | |

Douglés actually Vsought separators from Microporous in 2007 because it felt that
Daramic’s prices were “extremely high” and received lower prices from Microporoué than from
Daramic. (PX1810 at 001-002). Douglas also sought a quote from Entek, but Entek was not
interested. (PX1810 at 001-002).

Mr. Douglas also testified that prior to the acquisition, both Daramic and Microporous
made motive power separators, But thaf today, other than Daramic, there is no one else who sells -
a motive separator in North America. (Douglas, Tr. 4081, 4076).

839.  Currently, Douglas is also in discussions with AmerSil, a Luxembourg company and
manufacturer of PVC separators. (Douglas, Tr. 4063). Amersil contacted Douglas Battery in
2008 expressing an interest in “establishing a foothold in North America.” (Douglas, Tr. 4063).

Douglas Battery is currently waiting to test a new product technology that Amersil is developing.
(Douglas, Tr. 4063-64). - : :

Response to Finding No. 839; .
Amer-Sil has

B (Px0916 (Dauwe, Dep. at 115), in camera; PX0916 (Dauwe, Dep. at 117)).
(Y | :ccording to Amer-Sil’s Managing
Director, (N A
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_}‘ (PX0916 (Dauwe, Dep. at 94-95), in camera). Amer-Sil’s
owners though (Y I

I rxo916 (Dauwe, Dep. at 94), in camera).

840.  This Court concludes based on the above findings, that Complaint Counsel has failed to
show that Microporous was a competitive factor with respect to Douglas, Crown or East Penn
(the companies comprising the so-called “MP Plan™) at the time these companies entered into
their contracts with Daramic in late 2007 or early 2008.

Response to Fmdmg No. 840
- This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. With respect to Douglas Battery, it is clear that Microporous was a competitive factor

in the pricing and terms that it received from Daramic. {—
I | (<0255 at 001, in camera). { [
I S (700! 005, incanera; PXIS10

at 001-002).

Douglas actually sought separators from Microporous in 2007 because it felt that
Daramic’s prices were ;‘extremely high” and received lower prices from Microporous than from
Daramic. (PX1810 at 001-002). Douglas also sought a qﬁote from Entek, but Entek was not
interested. (PX1810 at 001-002).

Mr. Douglas also testified that prior to the acquisition, both Daramic and Microporous
made motive power separators, but that today, othef than D_arafnic, there is no one else who sells
a motive separator in North America. (Douglas,_ Tr. 4081, 4076).

It is more relevant to note that Daramic did consider MPLP in making its contract pitch

to Crown. Daramic went to certain customers offering beneficial contractual terms in order to
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secure their business and to prevent erosion of Daramic’s cusfomer base. (Roe, Tr. 1290-129>1).
Crown has qualified CellForce for Moti\}e Power batteries. (PX0947 at 001). This was a
development that Daramic was very concerned about and on which it kc;,pt a close eye. (PX0998
(‘-‘Art'Balcerzak said they must continue to evaluate Cell force (sic) because pricing is $0
attractive. If the Cellforce (sic) cells test, (sic) better than standard Daramic we may need to step
up the qualification of HD.”) Daramic was, thus, concerned about competition from MPLP at
Crown. | o
]
-
I (°X0258 2t 002; PX0255 at 001, in camera; Roe, Tr. 1292-1294, in camera,
1350-1354, in camera). MPLP had a competitive influence therefore whether or not Crown is

aware of the impact.

(PX0243 at 02, in camera). In 2004, Daramic again reacted to Microporous price competition on

motive power separators by lowering prices by 3% at East Penn to maintain that business.

(PX0409 2t 01; Roe, Tr. 1262-1263). (N

-
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N | (7025 o 001, i camera

PX0258 at 002). : :

During East Penn’s visit to Piney Flats in October 2007, East Penn indicated that

purchases of PE SLI separators from Microporous could not commence prior to the first or

second quarter of 2009. (Px0082 at 002). { N
_} (PX2091, in camera; RX1519 at 008, in camera). {-
I | (°X2091 at 001-002, in camera).

East Penn (i) wanted a new East Coast sdpplier of PE SLI separators, (ii) believed that
Entek would not open a new facility on the East Coast, (iii) saw Microporous as a viable PE SLI
supplier, (iv) indicated that it would be willing to enter a long term contract with Microporous as
a sign of their seriousness, and (v) never ruled out the possibility of buying PE SLI separators

from Microporous at some point in the future. (Leister, Tr. 4007-4008, 4016-4021; see also

ccror 624-629). (N

\

I (P2091, in camera; RX1519 at 008, in camera). | RN
I | (<2091 at 001-002, i camera),

In addition to beneficial pricing terms, Daramic offered those customers identified as at
risk of loss to MPLP guaranteed delivery times, committed inventory stock, rebate schedules and

consignment to secure the business with Daramic. (PX0258 at 01; Roe, Tr. 1292). Daramic
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B Roc, Tr. 1352, in camera). |

d. U.S. Battery

841. U.S. Battery Manufacturing (“U.S. Battery”) is headquartered in Corona, California.
(Wallace, Tr. 1927).

Response to Finding No. 841:

Complaint Counsel has no specific response '

842. U. S. Battery has two manufacturing fa(:111t1es one in Corona, California and another in -
Augusta Georgia. (Wallace, Tr. 1957).

Response to Finding No 842:

Complaint Counsel has no specific response.

843. Although U.S. Battery purchases separators from North American suppliers, the
separators are used in batteries that are sold across the globe. (Wallace, Tr. 1958-59). In fact,
from its two North American manufacturing facilities, U.S. Battery sells batteries to customers in
sixty countries worldwide. (Wallace, Tr. 1957-58).

Response to Finding No 843:

Complaint Counsel has no specific response.

844. U.S. Battery primarily manufactures batteries used in deep cycle applications, but also
manufactures specialty batteries and batteries used in military SLI applications. (Wallace, Tr.
1927, 1930; Qureshi, Tr. 2075).

Response to Finding No 844:

Complaint Counsel has no specific response.

845. U.S. Battery’s deep cycle batteries are used in golf carts, floor scrubbers, aerial lifts,
marine applications, long-haul trucks, recreational vehicles, wind and solar power apphcatlons
and reserve power applications. (Wallace, Tr. 1955-56; Qureshi, Tr. 2076-77).

Response to Finding No 845:

Complaint Counsel has no specific Iesponse.

846. - In fact, U.S. Battery can adjust the wiring of its deep cycle batteries so that the batteries
can be used in a wide variety of end-use applications. (Wallace, Tr. 1956-57).

Response to Finding No. 846:
The cited testimony does not support this finding. The fact that the deep-cycle

application is represented by several different end uses, and the batteries used in each end use
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need to be wired, does not suggest that how a battery is wired can determine in what end use the
battery will be used.

847. U.S. Battery’s 2008 fevenues were in excess of $160 million. (Wallace, Tr. 1929-30).

Response to Finding No 847:
Complaint Counsel has no specific response.

848. In the past few years, U.S. Battery has been able to increase its revenue by aggressively

developing new markets, such as Europe and the Pacific rim, and acquiring new accounts.
(Wallace, Tr. 1930).

Response to Finding No 848:
Complaint Counsel has no specific response.

849. U.S Battery’s competitors include Trojan Battery, East Penn Manufacturing, Crown
Battery, Exide, Superior Battery, and Johnson Controls. (Wallace, Tr. 1938).

Response to Finding No 849:
Complaint Counsel has no specific response.

850. U.S. Battery provides a warranty on its batteries based upon its level of confidence in the
product. (Qureshi, Tr. 2066-67). ’ :

Resgohse to.Finding No 850:
Complaint Counsel has no specific response.

851. The warranty U.S. Battery offers on its premium line of batteries is one year. The
warranty U.S. Battery offers on its economy line of batteries is six months. (Wallace, Tr. 19635-
. 66). U.S. Battery prefers to use a Flex-Sil separator be used in any battery it offers under a one-

year warranty. (PX1764 at 002). Consequently, U.S. Battery uses only Flex-Sil separators in its
premium_batteries. (Wallace, Tr. 1967; Qureshi, Tr. 2062). '

Response to Finding No. 851: -
On ten different models of batteries produced by U.S. Battery containing the HD

separator, U.S. Battery offers a one year warranty. (Qureshi, Tr. 2066-67). Therefore, the extent
of the warranty of a particular model depends only partly on the separator. In fact, as Mr.
Qureshi explained at trial, the warranty length is more dependant on the number of lead plates :

within the battery than on the type of separator. (Qureshi, Tr. 2085).

(a) U.S. Battery Separator Buying History
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852. Prior to the acquisition, U.S. Battery was purchasing separators from Daramic and
Microporous. (Wallace, Tr. 1938). Mlcroporous however, was U.S. Battery’s primary separator
supplier. (PX0681 at 001).

Response to Finding No 852:

Complaint Counsel has no specific response.
853. U.S. Battery first began buying separators from Daramic for deep cycle applications in
2003. (Wallace, Tr. 1945; Qureshi, Tr. 2021). At this time, U.S. Battery was purchasing the

Daramic DC separator. (Wallace, Tr. 1946-47; Qureshi, Tr. 2021). U.S. Battery began using
Daramic HD, and stopped using Daramic DC, in 2006. (Qureshi, Tr. 2028).

Response to Finding No 853:

Complaint Counsel has no specific response..
854. U.S. Battery was also purchasing Flex-Sil separato'rs from Mlcroporous in 2003.

(Wallace, Tr. 1945-46). In fact, U.S. Battery has been using Flex-Sil separators since at least
1993. (Qureshi, Tr. 2013).

Response to Finding No 854:

‘Complaint Counsel has no specific response.

855.  Prior to the acquisition, U.S. Battery was purchasing Daramic HD separators for its low-
end batteries and Flex-Sil separators for its premium batteries. (Wallace, Tr. 1958-60, 1967).

Response to Finding No. 855:
Mr. Wallace was asked about the quality range of products sold by U.S. Battery at tnal

to which Mr. Wallace responded, “[a]ll of our products are premlum products. There are
different categories of those premium products.” (Wallace, Tr. 1969). Later when Mr. Wallace
was asked by respondent whether U.S. Battery considared ﬁex-SiI a superior product Mr. |
Wallace responded simply, “No.” (Wallace, Tr. 1971). Mr. Wallace continued to testify that _
according to the tests run by U.S. Battery, the Flex-Sil separator was not superior in performance
to HD. (Wallace, Tr. 1971-1972). |
856. | US Battery purchased Flex-Sil separators from Microporous’ Piney Flats, Tennessee

facility and Daramic HD separators from Daramic’s Owensboro, Kentucky facility. (Wallace,
Tr. 1945, 1958-59).

Response to Finding No 856:

Complaint Counsel has no specific response.

(b) . U.S.Battery Today
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857.  U.S. Battery currently purchases Daramic HD and Flex-Sil separators from Daramic for
use in its deep cycle batteries. (Wallace, Tr. 1931, 1942-43). Flex-Sil, however, is the only
separator U.S. Battery uses in its premium batteries. (Wallace, Tr. 1967; Qureshi, Tr. 2062;
Whear, Tr. 4840, in camera). :

Response to Finding No. 857:

The citations provided concerning Flex-Sil being the only separator used in “premium”
batteries at U.S. Battery do not support that conclusion. Furthermore, as previopsly stated, along
with those batteries which contain Flex-Sil and carry the ohe year warranty there are ten different
models of batteries that have HD separatdrs'and carry a one year warranty at U.S. Battery.
(Qureshi, Tr. 2066-67). |

858. U.S. Battery has two new products that it plans to bring to the marketi in 2009, US 27DC
and US 31DC. Both batteries will use a Flex-Sil separator. (Wallace, Tr. 1948-49, Qureshi, Tr.
2044). ' :

Response to Finding No. 858: .
The irony of this finding is remarkable. The reason why U.S. Battery will be using Flex-

Sil in these new models is because Daramic has refused to supply its HD separator which theses
batteries were specifically designed around. (Qureshi, Tr. 2042-2044; Wallace, Tr. 1948-1950).

859.  U.S. Battery will soon be manufacturing a deep cycle battery that uses an absorptive glass
mat (“AGM?”) separator. (Wallace, Tr. 1975). For these batteries, U.S. Battery intends to
purchase AGM separators from a supplier in China and import the separators to its North
American manufacturing facilities. (Wallace, Tr. 1975-76). '

Response to Finding No 859:

Complaint Counsel has no specific response.

©) Separators Used in Deep Cycle Applications

860. U.S. Battery considers itself, and in fact holds itself out to its customers, as the leading
manufacturer of deep cycle batteries. (Wallace, Tr. 1955; Qureshi, Tr. 2076).

Response to Finding No 860:

Complaint Counsel has no specific response.

861. U.S. Battery is the second largest manufacturer of deep cycle batteries, with a market
share of 45% - 48% in the deep cycle battery market. (Wallace, Tr. 1938-39).

Response to Finding No 861:

Complaint Counsel has no specific response.
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862. U.S. Battery manufactures between 1.5 million and 2 million deep cycle batteries per
year. (Qureshi, Tr. 2076).

Response to Finding No 862:

Complaint Counsel has no specific response.

863. Approx1mately 80% of U.S. Battery’s revenue is attributable to sales of deep cycle
batteries. (Wallace, Tr. 1930).

Response to Finding No 863:

Complaint Counsel has no specific response.
864. U.S. Battery’s annual spend on separators used in deep cycle batteries is a roximately
$8 million. (Wallace, Tr. 1931). In 2007, over 90% } of US.

Battery’s separator purchases were Flex-Sil separators. (Wallace, Tr. 1961-62; Qureshi, Tr.
2064-65; PX0949 at 229, in camera). :

Response to Finding No 864:

Complaint Counsel has no specific response.

865. This is true even though a Flex-Sil separator costs twice as much as a Daramic HD
separator. (Wallace, Tr. 1972; Qureshi, Tr. 2064).

Response to Finding No. 865:

This finding misstates and mischaracteﬁzes the evidence. The Daramic DC separator, the
progenitor to HD, was roughly half the cost of Flex-Sil at the time U.S. Battery was purchasing
DC. (Qureshi, Tr. 2063-2064). Flex-Sil was not always twice the price of DC; MPLP lowered
the price of its Flex-Sil separator in order to combat the entry of Daramié in to the deep-cycle
market at U.S. Battery in 2003. (Quureshi, Tr. 2021-2023).

866.  Premium batteries make up at least 80% of U.S. Battery’s deep cycle business. (Wallace,

Tr. 1967). However, less than 20% of U.S. Battery’s deep cycle batteries are used in original
equipment applications. (Wallace, Tr. 1976).

Response to Finding No 866:

Complaint Counsel has no specific response.
(d)  Flex-Sil
867. U.S. Battery advertises to its customers that the components of its batteries maximize the

life and performance of its batteries. (Wallace, Tr. 1963). This message is set forth on U.S.
Battery’s website. (Wallace, Tr. 1963).
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Response to Finding No 867:
Complaint Counsel has no specific response.

868.  On its website, U.S. Battery describes its batteries as using *“premium micro-rib Flex-Sil
separators.” (Wallace, Tr. 1964; RX01643). In fact, the website materials were created
specifically to show that U.S. Battery’s batteries contained a Flex-Sil separators. (Wallace, Tr.
1978-79). In contrast, there is no reference to Daramic HD anywhere on U.S. Battery’s website.
(Wallace, Tr. 1963-65). '

Response to Finding No 868:

Complaint Counsel has no specific response.

869. Flex-Sil is the dnly separator U.S. Battery uses in its premium deep cycle batteries.
(Wallace, Tr. 1967; Qureshi, Tr. 2062; Whear, Tr. 4840, in camera).

Response to Finding No. 869: : :
This finding is contradicted by the testimony of Mr. Wallace who stated that all U.S.

Battery batteries were considered premium. (Wallace, Tr. 1969). The warranty on batteries

. containing Flex-Sil separators and those containing HD are the same where the other
components of the battery are of similar quality. (Qureshi, Tr. 2066 (Ten different U.S. Battery
models contain HD and have a 1 year warranty)). Thus the reputation and financial
responsibility of U.S. Battery as a company is no less at risk when using Flex-Sil or HD
separators. -Furthermore, U.S. Battery would be using more HD in place of Flex-Sil had
Daramic not restricted U.S. Battery’s access. (Wallace, Tr. 1979).

870.  Batteries with Flex-Sil separators have a minimum warranty of one year and the warranty
could last for as long as two years. (Wallace, Tr. 1966). U.S. Battery distinguishes its premium
batteries to its customers based on this extended warranty. (Wallace, Tr. 1970). The longer
warranty is significant to customers who continue to purchase U.S. Battery’s premium batteries

based in part on the longer warranty on these premium batteries. (Wallace, Tr. 1970-71).

Response to Finding No. 870: :
The citations do not support the assertion in the above finding. Furthermore, the

warranty on batteries containing Flex-Sil separators and those containing HD are the same where
the other components of the battery are of similar quality. (Qureshi, Tr. 2066 (Ten differcnt U.sS.
Battery models contain HD and have a 1 year warranty)).

() Daramic HD
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871. While prerhium batteries make up at least 80% of U.S. Battery’s deep-cycle business,
U.S. Battery does not use Daramic HD separators in its premium batteries. (Wallace, Tr. 1967).

Response to Finding No 871:

Complaint Counsel has no specific response.

872.  Furthermore, Daramic HD has not been qualified by U.S. Battery for deep cyclé batteries
that are used in original equipment end-use applications. (McDonald, Tr. 3822; Roe, Tr. 1762).

Response to Finding No. 872
This finding is directly contradicted by the testimony of Mr. Wallace, who testified that

in fact U.S. Battery does sell batteries containing Daré.mic’s HD separator to original equipment
manufacturers. (Wallace, Tr. 1933-1935). -

873.  U.S. Battery did develop a new, low-cost golf cart battery using Daramic HD that would
~ be sold without a warranty. (McDonald, Tr. 3822; Roe, Tr. 1762; Whear, 4840).

Response to Finding No. 873: . »
The battery referred to in this finding, US 1800, was developed in 2003 and although it

did not carry a warranty, it used Daramic DC, not HD. (Wallace, Tr. 1945).

874. Daramic HD has the disadvantage of being more flexible than Flex-Sil, which causes
problems on U.S. Battery’s production lines. (Qureshi, Tr. 2072).

Respond to Finding No. 874: .
To the extent that the flexibility was a problem with HD that issue has been largely

resolved as the workers become more familiar with the product’s handling characteristics.
875.

} (McDonald, Tr. 3914; PX1746 at 002; RX00780 at 001;
RX1093; RX657, in camera) ' :

Response to Finding No. 875;
This Finding is utterly without merit. U.S. Battery uses HD in several battery models, ten

of which carry its maximum warranty. (Qureshi, Tr. 2066). U.S. Battery could not use HD if it
had failed prematurely Mr. Wallace testified that according to the tests Tun by U.S. Battery, the
Flex-Sil separator was not superior in performance to HD. (Wallace, Tr. 1972)

876. U.S. Battery offers a six month warranty for batteries made with Daramic HD.
(Wallace, Tr. 1965). :
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Response to Finding No. 876: . '
This finding is false and contradicted by testimony from U.S. Battery. U.S. Battery uses

HD in several battery models, ten of which carry its maximum one year warranty. (Quréshi, Tr.
2066).

877.  For these reasons, U.S. Battery has never switched from Flex-Sil to Daramic HD in a golf
cart battery. (McDonald, Tr. 3945-46, 3956-58).

Response to Finding No. 877: | :

This finding is false and directly contradicted by the very testimony Respondent cites in
support. When asked what U.S. Battery would have used if they had not decided to use HD in its
E line golf cart batteries, Mr. McDonald admiitted it would have beeﬁ Flex-Sil. (McDonald, Tr.
3946 (“Q: And if they di_dn't use HD, what other kind of separator could they use in tﬁe new

“battery? A: They would have used Flex-Sil most likely.”)

878. U.S. Battery suspended p‘urchases of Daramic HD in late 2007. (Qureshi, Tr. 2073).

Response to Finding No. 878: :
The citation does ot support this finding. In fact, U.S. Battery has not suspended its

purchases of HD. (Qureshi, Tr. 2086-2087). Furthermore, U.S. Battery designed new models
around the HD separator only to be told after the merger that it was not available in the size _
requested. (Qureshi, Tr. 2042-2044; Wallace, Tr. 1948—1950).

- () CellForce

879. In 2007, U.S. Battery informed Microporous that it would not recommend a CellForce
.separator for use in its premium batteries. (Qureshi, Tr. 2070; PX1763 at 003).

Response to Finding No. 879:
The citation does not support the assertion. Mr. Qureshi testified that at the time in

question U.S. Battery simply did not have sufficient evidence to make the judgment on whether

or not to qualify CellForce in its top of the line batteries. (Qureshi, Tr. 2070).

e. Bulldog Battery
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880. Bﬁlldog Battery manufacturers flooded lead-acid batteries for motive power industrial
applications. (Benjamin, Tr. 3504). The batteries manufactured by Bulldog are used prlmanly in
fork truck (fork lift) applications. (Benjamin, Tr. 3504).

Response to Finding No. 880:
Complaint Counse! has no specific response.

881. Bulldog is headquartered and has its sole manufacturing facility in Wabash, Indiana.
{Benjamin, Tr. 3533).

Response to Finding No. §81:
Complaint Counsel has no specific response.

882. There are only five North American battery manufacturers producing and selling motive
power batteries. (Benjamin, Tr. 3537).

Response to Finding No. 882:
Complaint Counsel has no specific response.

883. Bulldog comprises 10% of the North American motive power market and competes with
EnerSys, Douglas and East Penn. (Benjamin, Tr. 3507).

Response to Finding No. 883:
Complaint Counsel has no specific response.

884. Bulldog uses a .140 width separator profile for 95% of its batteries. (Benjamin, Tr.
3534-3535, 3545).

Response to Finding No. 884:
Complaint Counsel has no specific response.

885. The .140 width separator used by Bulldog is an off-size thickness for a battery separator.

(Benjamin, Tr. 3537). The .140 width separator used by Bulldog is the thickest battery separator
found in forklift batteries. (Benjamin, Tr. 3537). Bulldog is the only North American
manufacturer of motive power batteries that uses a .140 width separator. (Benjamin, Tr. 3537).

Response to Finding No. 885:
To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the

* record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or
said another way 140 thousands. (Benjamin, Tr. 3535).

886. It is difficult for battery scparator suppliers to manufacture a .140 width separator.
(Benjamin, Tr. 3537-3539).

_ Response to Finding No. 886:
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To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the
record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or
said another way 140 thousands. (Benjamin, Tr. 3535).

887. Bulldog has encountered several quality issues with the .140 width separator, including
pinholes in the separator. (Benjamin, Tr. 3538).

Response to Finding No. 887: ‘
Where as Bulldog Battery consistently experienced quality issues when Daramic

manufactured its motive separators prior to Bulldog Battery’s switch to Microporous’s motive
separators, when Microporous began supplying Bulldog, there were no quality problems after the
first three weeks of their relationship. (Benjamm Tr. 3509, 3511, 3538- 3539) To the extent
that Respondent is suggesting that .140 width is in mills, the evidence in the record contradlcts
this point. The .140 width separator that Bulldog purchases is a 140 rim or said another way 140
thousands. (Benjamin, Tr. 3535).

888. A battery separator supplier needs a particular calender roll in order to manufacture a
.140 width separator. (Benjamin, Tr. 3539-3540).

Response to Finding No. 888:
To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the

record contradicts this point. The .140 width separator that Bulldog purchases’is a 140 rim or
said another way 140 thousands. (Benjamin, Tr. 3535).
{(a)  Bulldog Battery Separator Buying History
i) Through 2002

- 889. Thfough 2002, Bulldog purchased all of its battery separators from Daramic. (Benjamin,
Tr. 3509). ‘

Response to Finding No. 889:
Complaint Counsel has no specific response.

) 2003
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890. In 2003, Bulldog began purchasing all of its separator requirements for the .140 width
separator profile from Microporous. This represented 95% of Bulldog’s battery separator needs.
(Benjamin, Tr. 3534-3535).

Response to Finding No. 890:
To the extent that Respondent is suggesting that .140 width is in mills, the ev1dence inthe

record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or
said anothér way 140 thousands. (Benjainin, Tr. 3535).

891. The remaining 5% of Bulldog’s battery separator needs continued to be supplied by
Daramic, as Microporous did not have the tooling to manufacture these particular separator

profiles. (Benjamin, Tr. 3512-3513, 3534-3535).

Response to Finding No. 891 :
The assertion Respondent’s make in their finding is not supported by Benjamin, Tr.

3512-3513.

892, After the switch to M1crop0rous Bulldog began using Microporous’ CellForce battery
separator product for the .140 width separator. (Benjamin, Tr. 3518, 3535).

Response to Finding No. 892: ‘ ,
To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the

record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or
said another way 140 thousands. (Benjamin, Tr. 3535).

893. From 2003 until the acquisition, Bulldog used only the CellForce battery separator
product for the .140 width separator. (Benjamin, Tr. 3518, 3535).

Response to Finding No. 893: :
To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the

record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or
said another way 140 thousands. (Benjamin, Tr. 3535).
894.  Before Microporous could supply .140 width separators to Bulldog, it was necessary for

Microporous to purchase a new calender roll that was capable of manufacturing .140 width
separators. (Benjamin, Tr. 3512, 3514, 3540).

Response to Finding No. 894:
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~ To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the
record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or
said another way 140 thousands. (Benjamin, Tr. 3535).

895. Microporous required Bulldog to enter into a supply agreement with Mlcroporous before
it would agree to acquire the new calender roll. (Benjamin, Tr. 3540).

Response to Finding No. 895:
The proposition that Bulldog Battery had to commit to a supply agreement before

Microporous would agree to acquire the new calender roll is contradicted by evidence in the
record. Mr. Benjamin proposed to Microporous that Bulldog Battery would buy the calender roll
if Microporous would run it. Microporous countered this proposal by offering to buy the tool if
Bulldog Battery signed a one year supply agreement. Bulldog Battery was free to choose what

. ever option it wanted. Thus, Bulldog Battery had two options, buy the calender roll for
Microporous or sign a one year supply agreement with Microporous and get the tool for free.
(Benjamin, Tr. 3513-3514). |

896.  After Bulldog switched suppliers and began purchasing all of its 140 w1dth separator

requirements from Microporous, Daramic scrapped the calender roll it had been usmg to
manufacturer .140 width separators. (Benjamin, Tr. 3541).

Response to Finding No. 896:
To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the

record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or
said another way 140 thousands. (B'enjamin, Tr. 3535).

897.  From the time Daramic scrapped the calender roll it had been using to manufacturer .140
width separators for Bulldog up through the present, Microporous (and now Daramic post-

acquisition) was the only. battery separator supplier in the world that had a calender roll capable
of manufacturing a .140 width separator. (Benjamin, Tr. 3542-3543).

Response to Finding No. 897:

To the extent that Respondent is suggesting that .140 width is in mills, the evidence in the
record contradicts this point. The .140 width separator that Bulldog purchases is a 140 rim or

said another way 140 thousands. (Benjamin, Tr. 3535).
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898.  From 2005 up until the present, it would take only about 12 weeks for any other separator
supplier to be able to manufacture and supply Bulldog with .140 width separators. (Benjamin,
Tr. 3543).

Response to Finding No. 898: } ‘
The proposition that a calender roll takes 12 weeks to manufacturer is contradicted by the

fact that Mr. Benjamin did not know how long it took to purchase and grove a calender roll.
(Bcnjamin; Tr. 3541). Thus, the assertion Respondent’s make in their finding is not suppqned
by Benjamin, Tr. 3543.

(iii) 2006

899. Daramic approached Bulldog Battery in 2006 with a proposal to regain Bulldog’s
business for the .140 width separator. (Benjamin, Tr. 3516, 3545). :

Response to Finding No. 899:

Complaint Counsel has no specific response.

900. At this time, Daramic would have needed to acquire and groove a new calender roll in
order to be able to manufacturer a .140 separator for Bulldog. (Benjamin, Tr. 3541).

Response to Finding No. 900:
The proposition is contradicted by the record evidence. Having calender rolls is not a

necessary requirement for bidding on a customer’s separator business. -(Benjamin, Tr. 3559).
Purchasing calender rolls to use for Bulldog Battery would be an extra expense for Daramic. | ,
(Benjamin, Tr. 3558).

901.  Bulldog ultimately kept its business with Microporous in 2006. (Benjamin, Tr. 3549).

Response to Finding No. 901: ‘
~The proposition is contradicted by the record evidence. Bulldog Battery received a lower

price from Microporous after telling the Microporous’s salesman, Roger Berger, that Daramic »
had offered Bulldog Battery lower pricing. (Benjamin, Tr. 3516-3517). Bulldég Battery

received a letter from Microporous notifying it that Microporous would be lowering the pricing
to _B.»ullldOg Battery in order to come close to Daramié’s pricing. Roger Berger told Mr. Benjamin

that Microporous was lowering Bulldog Battery’s pricing because “Well, we want to stay
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competitive. We want to keep your business.” (Benjamin, Tr. 3516-3517). Microporous’s
pricing was competitive and Bulldog Battery was happy with the quality of Microporous’s
CellForce separator. (Benjamin, Tr. 3516, 3555).

902. Pricing was not a factor in Bulldog s decision to keep MlCI‘OpOI'OllS as its sole supplier for
the .140 width separator. (Benjamin, Tr. 3516).

Resmnse to Finding No. 902:

The proposition is contradicted by the record evidence. Bulldog Battery compared
Microporous’s pricing to Daramic’s pricing to 'determinc if Microporous was charging it a
competitive price. (Benj amih, Tr. 3523-3525). In 2006, Microporous’s pricing was competitive.
(Benjamin, Tr. 3516). |

903. Bulldog actually informed Microporous of the proposal it received from Daramic.
(Benjamin, Tr. 3546).

Response to Finding No. 903:

The proposition is contradicted by the record evidence. Bulldog Battery received a lower
price from Microporous after telling the Microporous’s salesman, Roger Berger, that Daramic
had offered Bulldog Battery lower pricing. (Benjamin, Tr. 3516-3517). Bulldog Battery
received a letter from Microporous noﬁfying‘ it that Microporous would be lowering its pricing to
Bulldog Battery in order to come close to Daramic’s pricing. Roger Berger told Mr. Benjamin
that Microporous was lowering Bulldog Battery’s pricing because “Well, we want to stay -
competitive. We want to keep your business.” (Benjamin, Tr. 35 16-3517). Microporous’s
pricing was competitive and Bulldog battery was happy with the quality of Microporous’s
Celqurce éeparator. (Benjamin, Tf. 3516, 3555).

904. At that time, Bulldog also informed Microporous that it had no intention of leaving
Microporous and made it clear that Bulldog was not threatening Microporous with the Daramic

proposal. (Benjamin, Tr. 3546-3547).

Response to Finding No. 904:
Complaint Counsel has no specific response.
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905. In fact, Bulldog did not have any intention of switching its supplier of the .140 width
separator from Microporous to Daramic. (Benjamin, Tr. 3545). '

Response to Finding No. 905:

The proposition is contradicted by the record evidence. Bulldog Battery received a lower
. price from Microporous after telling the Microporous’s salesman, Roger Berger, that Daramic
had offered Bulldog Battery lower pricing. (Benjamin, Tr. 3516-3517). Bulldog Battery
compared Micrpporous’s pricing to Daramic’s pricing to determine if Microporous was charging
it a competitive price. (Benjamin, Tr. 3523-3525). In 2006, Microporous’s pricing was
competitive. (Be;ljamin, Tr. 3516). Microporous’s pricing was competitiile and Bulldog Battery
was happy wi& the quality of Microporous’s CellForce separator and the reliable delivery.
(Benjamin, Tr. 3516-3517, 3555).

- 906. - Bulldog did not use the Daramic proposal as an ultimatum to obtain pnce concessions
from Microporous. (Benjamin, Tr. 3547).

Response to Finding No. 906;

The proposition is contradicted by the record evidence. Bulldog Battery received a lower
price from Microporous after telling the Microporous’s salesman, Roger Berger, that Daramic
had offered. Bulldog Battery lower pricing. (Benjamin, Tr. 3516-3517). Bulldog Battery ‘
received a letter from Microporous notifying it that Microporous would be lowering its pricing to
Bulldog Battery in order to come close to Daramic’s pricing. Roger Berger told Mr. Benjamin
that Microporous was lowering Bulldog Battery’s pricing because “Well, we want to stay
competitive. We want to keep your business.” (Benjamin, Tr. 3516-3517). Microporous’s
pricing was competitive and Bulldog Battery was happy with the quality of Microporous’s
CellForce separator. (Benjamin, Tr. 3516, 3555).. |

907.  In actuality, Bulldog informed Microporous of Daramic’s proposal so that Microporous
would be aware of Daramic’s intentions in the marketplace. (Benjamin, Tr. 3547).

. Response to Finding No. 907:
Complaint Counsel has no specific response.
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908. Microporous lowered the price of the .140 width battery separator to Bulldog as a thank-
you for Bulldog informing Microporous of Daramic's activities in the marketplace. (Benjamin,
Tr. 3548). - '

Response to Finding No. 908:
~ The proposition is contradicted by the record evidence. Bulldog Battery received a lower

price from Microporous after telling the Microporous’s salesman, Roger Berger, that Daramic
had offered Bulldog Battery lower pricing. .(Benjamin, Tr. 3516-3517). Bulldog Battery
recéived a letter from Microporous notifying it that Microporous would be lowering its pricing to !
Bulldog Battery iﬁ order to come close tb Daramic’s pricing. Roger Berger told Mr. Benjamin

~ that Microporous was lowering Bulldog Battery’s pricing because “Well, we want to stay
competitive. We want to keep your business.” (Benjamin,: Tr. 3516-3517). Microporous’s
pricing was competitive and Bulldog Battery was happy with the quality of Microporous’s -
CellForce séparator. (Benjamin, Tr. 3516, 3555).

909. This price adjustnient took effect January 2, 2007. (Benjamin, Tr. 3547—3548).

Response to Finding No. 909:
Complaint Counsel has no specific response.

910. Léss than one year after Microporous lowered the price of the .140 width separator,

Bulldog received a price increase on the .140 width separator from Microporous consisting of a
price increase and a rubber surcharge. (Benjamin, Tr. 3548-49). '

Response to Finding No. 910:
To the extent that Respondent is suggesting that Microporous’s price decrease was short

 term, it should be noted that the price decrease that Microporous gave Bulldog Battery was at a
minimum 364 days. (B enjdmin, Tr. 3547-3548). Moreover, the price ir;crease that Bulldog
Battery received from Microporous oécurred because Microporous was simply passing along its
cost. (Benjamin, Tr. 3553).

Additionally, to the exteﬁt that Respondent is suggesting that .140 width is in mills; ﬁ}e
evidehce_ in the record contradicts this point. The .140 width separatof that Bulldog purchases is

a 140 rim or said another way 140 thousands. (Benjamin, Tr. 3535).
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" (1v)  Post-Acquisition

911. - Bulldog Battery continues to use the CellForce separator today for at least 95% of its
battery separator requirements. (Benjamin, Tr. 3504, 3518, 3535-36).

Response to Finding No. 911:

Complaint Counsel has no specific response.

912.  Similar to the pre-acquisition time period, post-acquisition only one battery separator
supplier produces the CellForce separator. (Benjamin, Tr. 3549).

Response to Finding No. 912:

Complaint Counsel has no speciﬁc response.

913. Bulldog has not qualified Daramic’s HD separator product for use in its batteries.
(Benjamm Tr. 3564),

Response to Finding No. 913:
The proposition is contradicted by the fact that Bulldog Battery could use Dararmc s HD

in its motive batteries if it wanted to. Today, if there was an independent Mlcroporous, Bulldog
Battery would have a choice of purchasing HD separators manufactured by Daramic or
CellForce separators manufactured by Microporous. (Benjamin, Tr. 3555).

914.  Setting aside any quality issues during the Owensboro strike, Bulldog is pleased with the
quality of the .140 width separator being manufactured by Daramic. (Benjamin, Tr. 3556).

Response to Finding No. 914:
The proposition is contradicted by the record evidence. When Bulldog Battery bought

motive separators from Daramic prior to its switch to Microporous, those separatdrs came from
Daramic’s Owensboro plant. When Bulldog Battery bought motive separators from an
independent Microporous, those separators were manufactured at Microporous’s Piney Flats
.facility. Now that Daramic has acquired Microporous, Bulldog Battery’s motive sepérz;tors still
come from the Pinéy Flats facility. Thus, post-acquisition, theré has been no change in the
manufacturing location of Bulldog Battery’s motive battery separators. (Benjamin, Tr. 3509).

915. Bulldog has had no discussions with Entek regarding‘ its battery separator needs over the
past several years. (Benjamin, Tr. 3521). :

Response to Finding No. 915:
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To the extent that Respondént is suggesting that Bulldog Battery failed to look at Entek
as a possible moti\{:e separator supplier, this assertion is contradicted by the evidence. In- the past
Entek has refused to supply separators for this application despite a request to do so by Bulldog
Battery. (Benj amin Tr. 3519). Based on its conversation with Entek about a supply
relatlonshlp, Bulldog Battery concluded that Entek was 51mp1y not interested in supplymg
industrial battery applications with separators. After Entek told Buildog Battery that it was “not
interested in getting into the industrial. We don’t want to manufacture the material that you’re
using, and we’re quite happy with the market that we have. So, we're going to stay the‘re.’.’
Bulldog Battery took Entek off its supplier list and no longer pursued them as a suppligr of
motive battery separators. (Benjamin, Tr. 3520-3521). Entek has never approached Bulldog
Battery in an effort to supply its motive sepérator needs. (Benjamin, Tr. 3521).

(V) Price Adjustments

016. When Daramic was forced to implement an energy surcharge in 2008, Bulldog accepted
the surcharge. (Benjamin, Tr. 3521).

Response to Finding No. 916:
Complaint Counsel has no specific response.

'917. Daramic also notified Bulldog of a priﬁc increase effective January 1, 2009. (Benjamin,
Tr. 3521-3522). : :

Response to Finding Neo. 917:
Complaint Counsel has no specific response.

918. Daramic’s energy surcharge and 2009 price adjustment were based on raw material cost
increases. (Benjamin, Tr. 3523).

Response to Finding No. 918: -
The proposition is contradlcted by the record evidence. Bulldog Battery has no ability to

determine whether thes price increases are justified by increases in Daramic’s raw material costs.
(Benjamin, Tr. 3524-3525). However, compared to past pricing increases from motive separator

suppliers, the President of Bulldog Battery feels the 10% price increase is “pretty exorbitant.”
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(Benjamin, Tr. 3525). For example, in the five year Period during which Bulldpg Battery

purchased CellForcc separators from Microporous, the cumulative price increases from

Microporous totaled about 3% and the largest price increase was 1-1/2%. (Bénjamih, Tr. 3526).
In the past, Bulldog Battery would have been able to assess whether the costs increases

- were justified by comparing the cost increases Daramic announced to those that Microporous

announced. '(Ben'ja_min, Tr. 3523). If Bulldog Battery got a price increase letter ... f.rom one

and not the other, that would raise some questions.” (Benjamin, Tr. 3524-3525).

919. Bulldog did not protest Daramic’s price adjustments because Bulldog understood
Daramic was just passing along its cost increases. (Benjamin, Tr. 3553-3554).

Response to Finding No. 919:

The proposition is contradicted by the record evidence. After Darami(l: notified Bulldog
Battery tilat a ten percent price increése effective January 1, 2009 would be occurring, Mr.
Benjamin, the President, stated he did not try to negotiate a lower price with Daramic because
“[t]here was no way to negotiate a lower price. There was no place to go.’; (Benjamin, Tr.. :
3522). After the announced price increase Bulldog Eattery did not look to source their needs
from another motive battery separator manufacture because there is no other supplier.
(Benjamin, Tr. 3526). | |

920. In 2009, Daramic lowered the price of the .140 width separator to Bulldog by rescinding
the energy surcharge. (Benjamin, Tr. 3554).

Response to Finding No. 920:

The proposition is contradicted by the record evidence. ,A.lthough Daramic may have
discontinued the price increase that was called the f‘energy surcharge,” a new energy related
price increase took its place in 2009. Bulldog Battery received a price increase letter that stated
prices would increase by 10% on J anuary 1, 2009. One of the reasons for this 10% price
" increase according to Daramic was the “unprecedented increases in energy,” which included

natural gas and electricity. (PX0415).
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(vi) Owensboro Strike

921. In the fall of 2008, a strike at Daramlc s Owensboro facility resulted in Bulldog recelvmg
partial shlpments from Daramic. (Benjamin, Tr. 3529, 3531).

Resgonse to Finding No. 921:

The proposition is contradicted by the record evidence. On two separate occasions
Bulldog Battery was forced to shutdown part of its rﬁotive battery manufacturing operations for
two days because it had not received any shipments of sepérators. (Benjamin, Tr. 3532-3533).
Because Bulldog Battery shutdown part‘of its motive battery manufacturing operations for a total
of four days during the Owensboro strike, Bulldog Baftery’s customers experienced delayed
deliveries. (Benjamin, Tr. 3532-3533). Bulldog Battery could not get motive separators from
another separator producer in order to save part of its motive battery building -operatiqn from
being shutdown because Daramic is the only manufacturer of motivé separators today. |
(Benjamin, Tr. 3533).

922. Daramic stayed in constant- communication with Bulldog during the course of the
Owensboro strike and informed Bulldog that it was using all means necessary to fulfill Bulldog ]

separator supply needs. (Benjamin, Tr. 3551-3552).

Response to Finding No. 922:
The proposition is contradicted by the record evidence. Not one person at Daramic called

anyone at Bulldog Battery to tell them that there was a strike going on at Daramic’s Owensb‘oro
plant and that Buildog Battery would be receiving partial shipments. (Benjamin, Tr. 3529-3532).
Mr. Benjamin called his former Daramic salesman, Randy Hanschu, to tell him that Bulldog
Battery was about to run out of motive separators that afternoon. Randy Hanschu told him that
there was a strike in the Owensboro plant. (Benjamin, Tr. 3531-3532). Mr. Benjamin then
called Tucker Roe to explain the grave circumstances that Bulldog Battery was about to be
facing if Daramic did not immediately ship more motive separators to them. (Benjamin, Tr.

3532).
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923. In fact, Daramlc informed Bulldog that it would attempt to get Bulldog as much of its
requested supply as possible during the strike. (Benjamin, Tr. 3531).

Response to Finding No. 923:

The proposition is contradicted by the record evidence. Daramic informed Bulldog
Battery aﬂef it had already been receiving partial shipments of motive separators and after Mr.
Benjamin called both Randy Hanschu and Tuck¢r Roe to explain that Bulldog Battery was about
to run out of motive separators @d would have to close part of its motive battery building
opgration. (Benjamin, Tr. 3529-3532).

924. . Bulldog threatened legal action against Daramic because of the supply issues during the
Owensboro strike. (Benjamin, Tr. 3552).

Response to Finding No. 924:

Complaint Counsel has no specific response.
- 925.  Bulidog did not commence any legal proceedings against Daramic, however, because it

was Bulldog’s opinion that Daramic was doing everything within 1ts power to supply Bulldog
with separator material. (Benjamin, Tr. 3552)

Response to Finding No. 925:

The proposition is contradicted by the record evidence. According to Mr. Benjamin, who
stated twice that the legal proceedings against Daramic did not commence because legal action
would not have been cost effective. (Benjamin, Tr. 3552, 3562). Mr.-Benjamin went on to

-explain the reason in more detail, when given the opportunity. He stated thé suit “was kind of a
veiled threat, because I was desperate to get material, and I figured if I threatened with some
legal action, it might give me some influence on their response... Bringing a legal action for four
days’ lost production would not be practical.” (Benjamin, Tr. 3562).'

VL.  The Competition

A. Entek

a. Company Background

926. Entek consists of three companies: Entek Holding Company, Entek International LLC
and Entek International Ltd. Entek Holding Company is a holding company that controls and
operates Entek International LLC, which is located in Lebanon, Oregon, and Entek International
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Ltd., which is located in the Umted ngdom (Weerts, Tr. 4450). Unless otherwise stated,
“Entek” refers to all of them.

Response to Finding No. 926:.

Complaint Counsel has no specific response.

} (RX00116, in camera). Entek is the
largest battery separator manufacturer for SLI in North Amenca
H} (Gilehris, Te. 624; RXO0124,in e

ResWnse to Fmdmi No. 927:

B} (°X0949 at 190-214, in camera; PX1833 at 013-065, in camera, PX0033 at 041

(Simpson epo, i camers o 305, (N
B (Rx00124, in camera). ’

} (Roe,. Tr. 1365, in

camera, Gillespie, Tr. 3126, 3128, in camera).

} (Gillespie, Tr. 3125, in camera,

RXO00116 at 006, in camera).

Response to Finding No. 928: v -

f_}
(Gillespic, Tr. 3128, in camera). ([
I} (ot Tr. 45034504, in camera). However,

Entek’s reputation is that it does not manufacture industrial battery separators. (Gilchrist, Tr.

429-430 (Entek has chosen to focus on the SLI separator market); Benjamin, Tr. 3519-3521

(Entek not interested in supplying separators to Bulldog Battery despite a direct request from

Bulldog); Gillespie, Tr. 3037, in camera { || N E NN
[ ER—
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I - e, Tr. 2353, in camera ([
.
.|
_} (Weerts, Tr. 4509, in camera {(—};
Weerts, Tr. 4515-4516, in camera { || NG
—}; PX1902 at 001, in camera; Gillespie, Tr. 3129-
5135, in camera {
B
)
(.
_} (Godber, Tr. 288-290 (Trojan worked
with Entek in 1990°s on deep cycle separator that did not perform adequately, and does not

believe that Entek has any new technology for this application); PX1515 at 002, in camera

I : i, T

363, 365, 389-390 (Entek unlikely to develop a separator for the deep-cycle market because it
was unsuccessful in developing a competitive product for this market in 1996, and Entek’s
separators are based on polyethylene material which is inert and has no effect on inhibiting the

antimony transfer process.))

929. A company related to Entek is in the business of selling equipment that can be used to
make a PE line. (Hauswald, Tr. 1167).
} (RX00146 at 002, in camera).
Resionse to Findini No. 929: . .
B (Weerts, Tr. 4498-4499, in camera).
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had

(RX00015 at 002, in camera).

I ! (R:X00146 at 002, in camera).

930,
. } (Weerts, Tr. 4456, in camera;
- RX00114 at 004, i_n camera). '

Response to Finding No. 930:

I} (s, Tr.

4504, in camera).

} (RX00114 at 006, in camera). {

} (RX00114 at 006-07, in camera).

Response to Finding No. 931;

Complaint Counsel has no specific response.

} (Weerts, Tr. 4457-4458, in camera).

Response to Finding No. 932:

Complaint Counsel has no specific response.

933. Entek serves the world from only two facilities, one in North America and one in the
U.K. (Weerts Tr. 4450-51) {

} (Weerts, Tr. 4460, in
camera; RX0115 at 002, in camera). ||
} (Weerts, Tr. 4460, in camera). {
} (Weerts, Tr. 4460, in

cameraq).
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R'eSﬁonse to Findinﬁ No. 933: '

A 11k hs @ manufacturing plant in

North America where North American battery manufacturers have a strong preference for local
supply. (Leister, Tr. 4007-4009, 4020 (East‘Penn prefers local supply to reduce supply risk); |
Balcerzak, Tr. 4129-4130 (sourcing from overseas would interferé with efforts to maintain just in
time delivery of separator supply); Douglas, Tr. 4080 (Douglas has a preference for local supply
in order to reduce distance, time, and travel, and to maintain just-in-time deliveries and facilitate
quick response from separator suppliers); Axt, Tr. 2108 (EnerSys prefers to have local suppliers
in North America to-reduce.shipping costs, ihventory carrying costs, freight forward fees, lead

times, timeliness of supply, and duties); Gillespie, Tr. 3034-3037, in camera [_

|

}

I (X001 14 31 024077, in camer. (N

B (R<00115 at 003, in camera).

|

I} (Roc, Tr. 1233-1234; Thuet, Tr. 4357-4358, in camera).
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} (Weetts, Tr. 4461, in camera).

Response to Finding No. 934:

Complaint counsel has no specific response.

} (Weerts, Tr. 4461, in camera). {

} (Weerts, Tr. 4461-62, in camera).

Response to Finding No. 935:
Complaint counsel has no specific response.

} (RXO00117, in camera; Weerts Tr.

4465-4466, in camera).
B (Rx01001, in camera; RX00114, in camera; PX0907, in camera; PX1833)

Response to Finding No. 936:
Complaint Counsel has no specific response.

937. |

} (Weerts, Tr. 4466-67, in camera).

Response to Finding No. 937:

Complaint Counsel has no specific response.

} (Weerts, Tr. 4492, in camera). {

57, in camera)

Response to Finding No. 938: . ‘
{h

} (Weerts, Tr. 4456-

' (Rx00114 at 008, in camera (Entek’s response to FTC Civil
Investigative Demand); see also PX1833 at 008, in camera {—
} (N
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B! (Rx00114 24008, in camers). (N
I (©X 1806 at 001, in camera). |

l

B (Weerts, Tr. 4503-4504, in camera; RX00114 at 008, in camera). ([ N GG

|

(Weerts, Tr. 4504, in camera). { [ N EEEEEEEE

B (RX00014 at 008, in camera).
-

I | (s, Tr. 4515-4516, i camera),
(I
I (¥, . 4515-
4516, in camera, see also RX00114 at 008, in camera {(——
I
[ | (certs, Tr.
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4516, incamera) _
—} (Weerts, Tr. 4516, in camera).

(I
Y (s, T 4492-
4493, in camera; PX1833 at 004, in camera). (| NN

I I S (- 1530t 011, in camera).

}  (RX00114 at 005, in camera). |

} (RX00114 at 005-06, in camera).

} (RX00114 at 006, in camera).

Resionse to Findini No. 939;

I, | (0011, i coner. (R
I s S
I (. T 4453-4494, i camera). (ff
I (. T 4515, i
camers.. ([
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| B (Weerts, Tr. 45154516, in camera). {| R
-]

(Weerts, Tr. 4516, in cameraj. {_
I } (K X00114 at 008, in

camera).

} (Weerts, Tr.
4522, in camera). {
Tr. 4489, in camera).

Resionse to Findini No. 940: '

I (5 ;. Wecrts, Tr. 4454, in camers
I 1510 o 001, in camerc
I i T 351

3521 (Bulldog Battery understood that Entek did not want to bid on its industrial separator

business)).
(I

B} (Rx00114 at 008, in camera (Entek’s response to FTC Civil Investigative
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B! (Gillespic, Tr. 3130, 3134-3135, in camera).

I} (1902 at 001, in camera ([ R
—}; Weerts, Tr. 4509, in camera; Gillespie, Tr.
3040, in camera { [

Y; PX1823 at 001, in camera ]

I | (Gillespie, Tr. 3038-3039, in

camera; Gagge, Tr. 2522, in camera).

b. Entek’s Competitors

041 §

} (RXO00115 at 007, in camera;
Weerts, Tr. 4465, in camera; RX00115 at 007-08). {

} (RX00124 at 005, in
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camera, Weetts, Tr. 4468, in camera).
} (RX00124 at 005, in camera,
Weerts, Tr. 4468, in camera). '

Resinse to Findini No. 941: .

I (Veorts. Tr. 4502, in camera). ([

}

(Weerts, Tr. 4500-4503, in camera). ([

Y | o, T 4501,

in camera).

I (Vecrts, Tr. 4501, 4512, in camera).

942.

} (RX00124 at 004, in camera). {
} (RX00124 at 004, in

} (Weerts, Tr. 4468-69, in camera).

Response to Finding No. 942

The material cited by Respondent mischaracterizes the evidence and is directly -

contradicted by Entek’s testimony and documents. _ '
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I} (<0012 1 04, in camere. (R
.
(RX00124 21004, incamerc N

RXO0355 at 32, in camera (N
I #0025 ot 027, in camera (S

B (Veerts, Tr. 4517, in camera).

(I

I (V/certs, Tr. 4500-4503, 4517, in camera).

C. Entek’s Current Excess Capacity Crisis

} (Weerts, Tr. 4459-60, in camera). ||

} (Weerts, Tr. 4495-96, in camera).

Response to Finding No. 943:
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I Simpon. 73195, i o). (N
P | (575 = 3155

in camera). (NN
I, | (Simnpson, Tr. 3196-3197, in
camera).

(I
-} (Gililespie, Tr.v 3038-3039, in camera; Gagge, Tr. 2521-2522, in camera; Simpson,
Tr. 31953196, in camera). ([ AR
N | (Simpson, Tr. 3408, in camera).
—} A(Si"mpson, Tr. 3442, in camera; see also 3024-3023, in
camera). (NG
(Simpson, Tr. 3197, in camera). As a matter of economic theory, most-favored nation clauses

tend to make firms less competitive by preventing them from making selective price cuts.
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(simpson, Tr.3197-3195). (N
I (50, Tr.
31983199, in canera). (I
N (517505, Tr. 3224, i camera

see generally 3209-3224, in camera).

} (Weerts, Tr. 4522-23, in camera). ||

} (Weerts, Tr. 4522-23, in camera).

Resionse to Findini No. 944:

T+.3195, in camers. (N
I | (i< T 3195, incamera). (]
I ) Si:cx01, . 3196-3197, i camera

.|
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-} (Gillespie, Tr. 3024-3025, in camera; Simpson, Tr. 3442, in camera; see also 3024-
3025, in camera).

I (Rx00114 at 008, in camera (Entek’s response to FTC Civil Investigative
Demand; see also CCRF 938).
I (° 1502 001, i
camera; Gillespie, Tr. 3129, in camera). (NN
B Gillcspic, Tr. 3130, 3134-3135, in camera).
I (P 1515 at 002, in camera

I  Golber, Tr. 285-290 (Trojan worked

with Entek in 1990’s on deep éycle separator that did not perform adéquately, and Trojan does
not believe that Entek has any new technology for this application); Gilchrist, Tr. 363,'365
(Entek unlikely to develop a separator for the deep-cycle market because it.was unsuccessful in
developing a competitive product for this mﬁrket in 1996, and Entek’s séparators_ are based on.

_ polyethylene material wilich is inert and has no effect on inhibiting the antimony transfer

process)). .
I (-!50: u: 001, in caner (N
_}; Weerts, Tr. 4509, in camera; Gillespie, Tr.
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3040, in camera ([  NEREEEED D
I ) <1823 2t 001, in camera (N

I | (Gillespie, Tx. 3038-3039, in

camera; Gagge, Tr. 2522, in camera; Simpson, Tr. 3195-3196, 3408, in camera).

945. Based on the foregoing findings of fact, the Court finds that Entek’s excess capacity is
significant economic motivation for Entek to pursue customers for all types of PE separators and
to lower prices. The Court further finds that today’s existing economic conditions and Entek’s
excess capacity are significant motivation for Entek to lower prices and compete aggressively
based on price, which will constrain price increases by competitors, including Daramic.

Response to Finding No. 945:
This bare assertion is unsupported by any evidence and is contradicted by a great deal of

evidence. (See CCRF 943-944).

d.  Enteék’s Growth

approached by Trojan battery about becoming a second source of supply for Trojan at the 2009
BCI convention. (Godber, Tr. 278). Enick continues to compete with Daramic for East Penn’s
business. (Seibert, Tr. 4176-77).

Response to Finding No. 946:
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I (X001 16 5004, i camera).

|
| | |

! (verts, Tr. 4470, in camera).
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I (Gillcspic, Tr. 3021, 3123, in camera).
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]
I
(PX1902 at OOI, in camera; Gillespie, Tr. 3129, in camera;, Weerts, Tr. 4509, in camera {-
N G c:ic, ;.
3130, 3134-3135, in camera {—

-}; PX1902 at 001, in camera; Gillespie, Tr. 3040, in camera {—

I G i, . 30353039, in
camera (N
(N

—} (Gillespie, Tr. 29532954

(only one provider of dcep cycle separators today); Gillespie, Tr. 2933 (Flex-Sil and HD are the

only separators that meet the performance criteria of Exide’s deep cycle batteries); Gillespie, Tr.

S04t i canera
I S i, -
204.incaners
I |

Moreover, prior to the acquisition, Microporous was positioned to win some of Exide’s
business and to become deeply established as a third competitor in the PE SLI market, thereby
creating a more competitive environment in the PE SLI separator market. (Gillespie, Tr. 2976

(Exide had “full intention™ of buying PE SLI separators in North America from Microporous
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beginning in 2010); Gillespie, Tr. 2976-2977 (Exide wanted to multi-source its separator

business because it felt that “the more competition that is in the marketplace, the better it would

be in the long run, and the better from a cost standpoint we would be™)).

The material cited in the fourth sentence does not support the assertion that Entek
approached Trojan about becoming a second supplier for Trojan. (Godber, Tr. 278).
Furthermore, Trojan’s testimony directly contradicts the assertion that Entek might be a second
source for Trojan’s deep cycle separator needs. (Godber, Tr. 289 (Trojan does not believe that -

Entek has the technology to make deep cycle separators); Godber, Tr. 290 (Entek has not called

on Trojan w1th regards to deep cycle separators since the mid-90’s)).

The material cited in the fifth sentence does not support the assertion that Daramic
competes for East Penn’s motive, stationary or deep cycle business, and is contradicted by
testimony at trial. (Leister, Tr. 4027-4028 (Entek not making motive separators); Leister, Tr.

4028 (Entek not approved for East Penn’s industrial separators); Leister, Tr. 4041 (Entek not

price competitive for separators for deep cycle)). {_ '

-} (Leistef, Tr. 3998-3999, in camera; RX01519 at 001, in camera; Leister, Tr. 4007-4009
(East Penn wants local supply from an east éoast supplier); Leister Tr. 4020-4021 (East Penn
does not believe that Entek will open up an east coast manufacturing facility); Leister, Tr. 4007-
4021 (East Penn negotiated with Microporous aboﬁt possible supply of PE SLI separators in
order to obtain more local supply of PE SLI separators)). |

947. From the above findings, the Court further finds that Entek is highly motivated to

produce industrial PE separators and to be a deterrent to Daramic, or anyone else in raising
prices.

Response to Finding No. 947:
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This bare assertion is unsupported by any evidence and is contradicted by a great deal of
evidence. Daramic did not lower prices on industrial PE separators due to competition from
Entek prior to the acquisition of Microporous, nor has it done so since the-acquisition of

Microporous. (Roe, Tr. 1264-1266, 1812-1813, 1278-1279; (PX0911 (Riié, Dep. at 16, in

coners. [

(CCRF 938-940, 943-946).

(a) JCI

948.

} (RX00133, in camera). {
} (Weerts, Tr. 4469, in camera).

Response to Finding No. 948:

Complaint Counsel has no specific response.

} (Weerts, Tr. 4472, in camera;
RXO00131, in camera). {
.} (RX00133, in camera; Weerts, Tr. 4469, in camera).

Resionse to Findini No. 949;

I (- 1510 . 006
in camera, see also Hall, Tr. 2884, in camera {(—

I

950. {

} (Hauswald, Tr. 909, in

camera).

Response to Finding No. 950:

Complaint Counsel has no specific response.
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051.

(RX00133, in camera; Weerts, Tr. 4476, in camera).

Response to Findin Nd. 951:
{h

I (- T 2574, in camer:

RX00072, in camera).

} (Weertts, Tr. 4473-74, in camera).

001-02, in camera, Weerts, Tr. 4474, in camera).

Response to Finding No. 952:

Complaint Counsel has no specific response.

Tr. 4478, in camera).

Resionse to Fmdmi No. 953:




. |=
' (Simpson, Tr. 3224, in camera, see generally 3209-3224, in camera).
B! (Simson, Tr. 3390-3391,in camerc). (N
! (Simpson, Tr. 3195, i camera). (N
L ——.
Tr. 3195, in camera). (N
I
(Sixﬁpson, Tr. 3196-3197, in camera).
.
Y | (Sivpson, Tr. 3441-3442, in camera).
' _} (Simpson, Tr. 3442, in camera; see also 3024-3025, in

camera).'

954. {

} (RX00133, in camera, Weerts, Tr. 4477, in
camera). '

Response to Finding No. 954:

Complaint Counsel has no specific reSponse.
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} (RX00131, in camera, Weetts,

Tr. 4458, in camera). {

} (Weerts, Tr. 4458, in camera).

Response to Finding No. 955:

I | (X510 ot 006,
in camera; see also Hall, Tr. 2884, in camera [—
) |

} (Weerts, Tr. 4496, in camera). {

} (Weerts, Tr.
4458, 4496, in camera). |

} (Weerts, Tr. 4459, in camera; Hall Tr. 2828, in

camera; RX00065 at 007, in camera).

Response to Finding No. 956:

(I
B s CCRE 955). |
} (Weerts, Tr. 4457-58, in camera). {

} (Weerts, Tr. 4458, in camera).

Response to Finding No. 957:
|
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I | (.1, Tc. 2886-2887, in camera). ([N
A 1<, Tr. 2587, in

cameraq).

958. {

} (Weerts, Tr. 4496-97, in camera).
} (Weetts, Tr. 4497, in camera).

Response to Finding No. 958: ‘
(I —
N | (-, T 2575, in camera).
(N

]

(Hall, Tr. 2886-2887, in camera).

} (Weerts, Tr. 4479-80, in camera).

} (Hauswald, Tr. 943, in

camera).

} (RX000133, in camera; Weerts, Tr. 4477, in camera)

Response to Finding No. 959:
{h

BN} (Weerts, Tr. 4480, in camera; Hall, Tr. 2825, in camera). (| NN
455 |




IR} (Hell. Tr. 2705, 2874, in camera; PX1515 at 002, in camera; PX1514, in camera).

i3

} (Weerts, Tr. 4521, in camera).

Resionse to Findini No. 960;
A (.
2747, in camera; Weetts, Tr. 4521, in camera), {_
-}
]
B (Px0265 at 008, in camera). According to Daramic, ([ | N
I | (/50265 at 004, 007-008, in camera).
...
I (70265 i 010, incamerc. (R

B (0265 at 011, in camera).
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Because it is the separator suppliers that have the power in the industry, Daramic’s
leadership is regularly called upon to demonstrate pricing power. (PX0832 at 004
(“demonstrating pricing power in the market regardless of movements in material and energy
costs.”); PX0468 at 001, in camera (Mr. Toth’s goals for 2008 included {—
1
PX0204 at 002 (Mr. Hauswald’s 2006 goals included “[r]aise Daramic prices where possible to
demonstrate pricing power regardless of cost movements”)). |

Daramic’s assessment that battery _manufacturers lack buying power is conﬁnned by
customer testimony at trial. (See, e.g., Gillespié, Tr. 3002, in camera (Exide believes that
negotiations with Daramic are {_}; Gillespie, Tr. 3066-
3068 (Exide has not used its sizg as leverage in negotiations with Daramic); Giliespie, Tr. 3097
(Exide has not used préssure points to negotiate and get their will); Craig, Tr. 2565 (EnerSys
does not consider itself a power buyer, “not at all, not close.”’); Benjamin, Tr. 3525, 3522
(Bulldog Battery received a 10% post-acquisition price increase which Bulldog considered
“pretty exorbitant” but “[t]here was no way to try to negotiate a lower price. There was no place
to go™); Godbér, Tr. 242, in camera (Trojan concerned about Daramic’s acquisitiqn of

Microporous because ([

-}; Godber, Tr. 133, 232-233, 239-242, in camera (notwithstanding the fact that Trojan

is the world’s largest manufacturer of deep cycle batteries, {_

} (Weerts, Tr. 4483, in camera).

Response to Finding No. 961:
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I | (s, T 4453, i camera

- RXO00132, in camera).

o2, ([
(RX00150, in camera; RX183, in camera). ,

Response to Finding No. 962; '
{_

—} In fact, JCT’s testimony at trial was that it did

not know of any separator manufacturer other than Daramic that can supply a deep cycle battery
separator that will work in JCI's batteries. (Hall, Tr. 2705). .

.
I (<0013 ot 002, in camera ([

} (Weerts, Tr.

4483, in _camera; Gillespie, Tr. 3021, in camera). {
} (Gillespie, Tr. 3126, in camera). {
} (Gillespie, Tr. 3021, in camera).

Response to Finding No. 963:
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(N
I | (Gcspi, . 3038-30%, in
canera). (R
I | (7 5, i camera; Gillspi, T,
3021, in camercs. (N
I | i c5ic. Tr. 3021, 3123, in camera), (N
IR | (Gilcspi, T 3037 in camera),

} (RX00114 at 008, in

Weerts, Tr. 4488-99, in camera).
} (RX00114 at 008, in camera).

} (Weerts, Tr. 4489, in camera).

Resionse to Findini No. 964: ' '

B! (Veorts, Tr. 4484, in camera; PX1815 at 001, in camera). { [ | R RN

I | (<, . 4507, in camera; see iso
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PXIB12 a1 001, in camerc ([
-
- ]
(Gillesple, Tr. 3129, in camera). ([} EEEE N
—} (Gillespie, Tr. 3129, in camera; PX1902 at 001,
incamerc).. ([
I | (Gilcsic, Tr. 3129-3130, in camera).
(I
B} (Gillespie, Tr. 3040, in camera).
(I

T
(PX1902 at 001, in camera; Gillespie, Tr. 3129, in camera; Weerts, Tr. 4509, in camera {.l

I i cspic, T
3130, 3134-3135, in camera (R
I Px<1902 at 001, in camera; Gillespie, Tr. 3040, in camera (| N ENEEEIN
I }: Gl ic. T 3038-3039, i
camera { [
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|

B! (Vccrts, Tr. 4515-4516, in camera; see also RX00114 at 008, in camera

L ]

I Px1902 02 001, in camere { (N

N
e
(#1806 2001, incamerc. (N
—} (Weerts, Tr. 4515-4516, in camera). '

965. { }

Weerts, Tr. 4485, in camera). |
} (Gillespie, Tr. 3021, in camera).

Response to Finding No. 965
{h

T — .

Tr. 4484-4486, in camera).

} (RX00145, in camera).

} (Weerts, Tr. 4484, in camera).

(Weerts, Tr. 4485, in camera).

Response to Finding No. 966: '
{h
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_} (PX1812 at 001, in camera;, see also Weerts,
T 4307, in camera [

. I RX00114 008, in camer { [
EE————
I, (G cspic. Tr. 3040, i

camera, see also CCRF 964).

967.

} (RX00141, in camera; Gillespie, Tr. 3124, in camera).

Response to Finding No. 967:

Complaint Counsel has no specific response.

} (Weerts, Tr. 4489, in camera). |

} (Weerts, Tr. 4522, in camera).

4522-23, in camera).

} (Weerts, Tr.

Resionse to Fmdmi No. 968:
_}

(Weerts, Tr. 4489, 4522-4523, in camera). { [N
L

]
]
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http:RXOOI41,.in

PX1902 3001, i camera (N
I <, . 45154516, i camerc; (R
I : 1506 s 001, i came N
I . . 4515-4515, in camer QRN

N <001 14 o 005 i
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