
          

;V

I L ' '/

l DANIEL 0. HANKS
KATHLEEN BENWAY Ilîqî z); p o q g 

j ty2 Federal Trade Commission W ' f- z. ,
600 Pgnnsylvania Avenue N.W .

3 W ashlngton D C. 20580 . . : k''
2e2) 326-2.1.76 (Hanks) ' ' . :..:1:..'t(

4 (202)326-2024 (Benway) .

(202) 326-3395 (facsimlle) - ''é ' : '(
5 dhanks@ ftc.gov

kbenway@ ftc.gov
6

7 BLAINE T. W ELSH
Assistant United States Attorney

8 Bar No. 4790
333 Las Vegas Blvd. South, Suite 5000

9 Las Vegas, NV 89101
(702) 388-6336 (phoqe)

l () (702) 388-6787 (fachlmile)
Blaine.W elsh@ujdcj.gov
Attorneys for Plalntlffl 1

12

1 3 UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

14

FEDERAL TRADE COM M ISSION,l s

Plaintiff, 2:t'tl-t'V-('lll2-R(7J-I-RI-
16 '

V .17

INFUSION M EDIA, INC., PLAINTIFF'S COM PLAINTl 8 
a corporation, also F O R PERM ANENT
d/b/a Google M oney Tree, INJUNCTION AND OTHER19 
Google Pro, EQUITABLE RELIEF
Internet Income Pro and20 ' 

.Google Treasure Chest,

21 w Es'r coAs'r INTERNET M EDIA
, INc.,

a corporation, also22 
d/b/a Google M oney Tree, (FILED UNDER SEALI
Google Pro.23 
Internet Income Pro. and
Google Treasure Chest;24

TW O W ARNINGS LLC,25 
a Iimited lialility company;

26 Tw o PART INVESTM ENTS I
-Lc

a lim ited l iability company ;27
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l PLATINUM  TELESERVICES
, INC.,

a corporation;2

JONATHAN EBORN3 
individually anL as an officer of
Infusion M edia. In .c ,4 
Two W arnings, LLC,
Two Part Investmen ,ts LLC, and5 
W est Coast lnternet M edia. Inc.',

6 STEPHANIE BURNSIDE
,

individtlally and as an officer of7
Two W arnlngs, LLC.
Two Part Investmen ,ts LLC, and8 
W est Coast Internet M edia, Inc.;

9 M ICHAEL M CLAIN M ILLER
inpividually and as an Vficer of1 0
Intusion M edia, In .c ,
Two W arnings, LLC, andl l
Two Part Investments, LLC; and

l 2 TONY NORTON
,

individually and aj an officer ofl 3
Platinum Teleservlces, lnc.

l 4 rDelendants.

I 5

I 6
COM PLAINT FOR PERM ANENT INJUNCTION AND OTHER EOUITABLE RELIEF

I 7
Plaintiff, the Federal Trade Commission (:tFTC*' or '-commission''). for its Complaint

l 8
alleges:

l 9
l . The FTC brings this action under Section l 3(b) of the Federal Trade Commission

20
Act (t/FTC Act''), l 5 U.S.C. j 53(b), and Section 9 1 7(c) 0f the Electronic Fund Translkr Act

2 I
(-tEFTA''), l 5 U.S.C. j 1 693o(c), to obtain temporary, prel iminary, and permanent iniunctive

22 '
relief, rescission of contracts, restitution, disgorgement, appointlnent of a receiver, and other

23
equitable relief for the defendants' acts or practices in violation of Section 5(a) of the FTC Act-

24
l 5 U.S.C. j' 45(a), Section 907(a) of the EFTA, 15 U.S.C. j I 693e(a), and Section 205. I()(b) of

25
Regulation E. 12 C.F.R. j 205.1 0(b),

26

27
2
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l JURISDICTION AND VENUE

2 2. This Court has subject matterjurisdiction over this action ptlrsuant to 28 U.S.C.

3 jj 1 33l , 1 337(a), and 1 345. and l 5 U.S.C. jj 45(a) and 53(b). This action arises under

4 I 5 U.S.C. j 45(a) and 15 U.S.C. j l 693e.

5 3. Venue in the United States District Court for the District of Nevada is proper

6 under 28 U.S.C. j l 391 (b) & (c) and 1 5 U.S.C. j 53(b).

7 THE PARTIES

8 4. The FTC is an independent agency of the United States Government created by

9 statute. 1 5 U.S.C. j 41 et .%eq. The Commission is chargcd. itlter (7/2, with entbrcement of

l 0 Section 5(a) of the FTC Act, 15 U.S.C. j 45(a), which prohibits unfair and deceptive acts or

I 1 practices in or affecting com merce. The FTC is also charged with the entbrcement of the EFTA,

I 2 l 5 U.S.C. j I 693 et seq, which regulates the rights, Iiabilities, and responsibilities of participants

1 3 in electronic fund transfer systems. The FTC is authorized to initiate federal district court

14 proceedings by its own attorneys to enjoin violations of the FTC Act and the EFTA and to secure

I 5 such other equitable relief, including rescission of contracts, restitution, and disgorgement, as

l 6 may be appropriate in each case. l 5 U.S.C. j 53(b).

I 7 5. Defendant Infusion M edia, Inc., (ççlnfusioll Media*'), also doing btlsiness as

l 8 Google M oney Trees Google Pro, lnternet Income Pro, and Google Treasure Chcst, is a Utah

19 corporation with its principal place of business listed in Utah public records as 482 North 400

20 East, Springville, Utah. 84663. Infusion M edia transacts or has transacted business in the

2 1 District of Nevada.

22 6. Detkndant W est Coast Internet M edia, Inc., (''W est Coast Internet''), also doing

23 business as Google M oney Tree, Google Pro, Internet lncome Pro, and Google Treasure Chest,

24 is a Nevada corporation with its principal place of business Iisted in Nevada public records as

25 5836 South Pecos Road, Suite D-10l . Las Vegas, Nevada, 89 l 20. W est Coast Internet is

26 domesticated in Utah with its place of business in Utah listed in Utah public records as 2249

27
3
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I Gambel Oak Drive, Sandy, Utahs 84092. W est Coast Internet transacts or has transacted

2 business in the District of Nevada.

3 7. Defendant Two W arnings, LLC, (iirrwo W arnings'') is a Nevada Iimited liability

4 company with its principal place of business listed in Nevada public records as 3557 S. Valley

5 View, Suite 1 00, Las Vegas, Nevada, 89 103. Two W arnings transacts or has transacted btlsiness

6 in the District of Nevada.

7 8. Defendant Two Part Investments, LLC, (''Two Part Investments'') is a Nevada

8 lim ited liability com pany with its principal place of business listed in Nevada public records as

9 3557 S. Valley View, Suite l 00, Las Vegas, Nevada. 89 l 03. Two Part Investments transacts or

1 0 has transacted btlsiness in the District of Nevada.

1 l 9. Defendant Platinum Teleservices, Inc.- (t'platinum Teleservices'') is a Nevada

1 2 corporation with its principal place of business listed in Nevada public records as P.O. Box I 536.

l 3 Draper, Utaha 84020. Platinum Teleservices has applied fbr authority to conduct business in

14 Utah, with the address of its principal office listed in Utah public records as 4 ()5 East I 2450

l 5 50t1th, Draper, Utah, 84020. Platinum Teleservices transacts or has transacted business in the

l 6 District of Nevada. Infusion M edia, W est Coast lnternet. Two W arnings, Two Part Investmcnts,

1 7 and Platinum Teleservices are hereinafter collectively referred to as the 'kGoogle M oney Tree

l 8 Corporate Defendants.''

l 9 l 0. Defendant Jonathan Eborn (tiEborn'') is the director of Inftlsion Media, a manager

20 of Two W arnings and Two Part Investments, and the president and secretary of W est Coast

2 1 Internet. At alI times material to this Complaint, acting alone or in concert with others. he has

22 formulated. directed, controlled, had the authority to control. or participated in the acts and

23 practices of the Google M oney Tree Corporate Defendants, including the acts and practices set

24 forth in this Complaint, Eborn transacts or has transacted business in this District in connection

25 with the matters alleged herein.

26 l 1 . Defendant Stephanie Burnside (eiBurnside'e) is the treasurer and director 01' West

27
4
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1 Coast Internet and was. during at least part of the time period relevant to this Complaint, a

2 manager of Two W arnings and Two Part lnvestments. At all times material to this Complaint.

3 acting alone or in concert with others, she has formulated- directed, controlled. had the authority

4 to control, or participated in the acts and practices of the Gllogle M oney Tree Corporate

5 Det-endants. including the acts and practices set forth in this Complaint. Btlrnside transacts or

6 has transacted business in this District in connection w'ith the mattcrs alleged herein.

7 I 2. Defendant M ichael M cl-ain M iller, also known as M . M cl-ain M iller and M cl-ain

8 M iller (''M iller'') is an officer of lnfusion Media, a manager of Two W arnings and Two Part

9 Investments, and was, during at Ieast part of the time period relevant to this Com plaint, the

1 0 director of lnfusion M edia. At a11 times material to this Complaint, acting alone or in concert

l l with others, he has formulated, directed, controlled, had the atlthority to control. or participated

l 2 in the acts and practices of the Google M oney Tree Corporate Defendants. including the acts and

l 3 practices set tbrth in this Complaint. M iller transacts or has transacted business in this District

I 4 in connection with the matters alleged herein.

l 5 l 3. Defendant Tony Norton (tiNorton'') is the prcsident, secretary, treasurer. and

1 6 director of Platinum Teleservices. At a11 times material to this Complaint, acting alone or in

I 7 concert with others. he has formtllated, directed, control Ied. had the authority to control, or

1 8 participated in the acts and practices of the Google M oney Tree Corporate Defendants. including

1 9 the acts and practices set forth in this Complaint. Norton transacts or has transacted business in

20 this District in connection with the matters alleged herein.

2 l COM M ERCE

22 14. At alI times relevant to this Complaint, the detkndants have maintained a

23 substantiai course of trade in or affecting commerce, as -'commerce-' is defined in Section 4 of

24 the FTC Acta l 5 U.S.C. j 44.

25 COM M ON ENTERPRISE

26 l 5. The Google M oney Tree Corporate Defendants have operatttd and functioned as a

27
5
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I common enterprise using names including tiGoogle M oney 'l'reee-' i'Google Pr().*' ''Internet

2 lncome Pro,*' 'tGoogle Treasure Chest,'' t'googlemoneytree.com,''

3 Ssinternetincomeintitative.com,'' and e'googletreasurechest.cllln'' while engaging in the deceptive

4 and unlawtkl acts and practices alleged below. The Google M oney Tree Corporate Defendants

5 have conducted the business practices described below through an interrelated network of

6 companies that have common ownership. officers, managcrs. business functions. office

7 Iocations. and accotlnting functions. Because the Google M oney Tree Corporate Defendants

8 have operated as a common enterprise, each of them is jllintly and severally liable for the

9 deceptive and unfair acts and practices alleged below. Illdividtlal defendants Eborn. Burnside,

l 0 M iller. and Norton have formulated, directed, controlled. had the authority to c()ntr()l, or

I 1 participated in the acts and practices of the Google M oney Tree Corporate Defendants that

l 2 comprise the common enterprise.

l 3 THE DEFENDANTS' BUSINESS PRACTICES

1 4 l 6. Since at Ieast September 2008, and continuing thereafter. the defendants have

I 5 adverlised, marketed, promoted, oftkred to sell, and sold home business opporttlnity ''kits.'' The

l 6 defendants maintain or have maintained Internet websites. incltlding those lbund or formerly

l 7 found at the domains googlemoneytree.com, internetinctlnleinitiative.com,

l 8 googletreasurechest.com , deliciousdownloads.com, safedownloadarea.com. and

l 9 redtomorrowfield.com , through which they advertise. market, promote, offer to sell. and sell

20 their work-at-home kits,

2 l 1 7. According to the defendants' websites, consumers who purchase the defcndants'

22 kits, which are marketed under names including EtGoogle M oney Tree,'' '*Google Pro-'' ''Internet

23 Income Pro,*' and ''Google Treasure Chest,'' can work at home and earn a substantial income by

24 'just filling out forms and running searches on Google and Yahoo.''

25 l 8. The defendants require consumers who wish to receive a work-at-home kit to

26 provide credit or debit card account information, ostensibly to pay a small shipping and handling

27
6

Case 2:09-cv-01112-RCJ-LRL Document 1 Filed 06/22/2009 Page 7 of 18 



          

l fee (usually $ 1 .97 or $3.88). The defendants' websites fail. however, to disclose adequately that

2 they automatically enroll consumers who order a kit in a website membership and/or other

3 programs that consumers m ust cancel to avoid additional and recurring monthly fees (tlstlally

4 $72.2 l ), and that the detkndants use consumers' account illformation to charge the consumers'

5 credit card accounts or debit their bank accounts for these monthly fees.

6 Defendants' Automatic Enrollment in Continuitv Protzram

7 l9. Internet websites operated by the defendants promote and sell work-at-home kits.

8 The initial sign-up pages for these websites are found or were formerly fotlnd at dolnains

9 including deliciousdownloads.com, safedownloadarea.com. and redtomorrowfield.com. The

I 0 initial sign-up pages vary in the information they display regarding costs or fees for a work-at-

I 1 home kit: some initial sign-up pages display no cost inftlrmation, some state that the kit is

l 2 *st'ree,'' and some identify only a nominal fee (e.g.. Ajust pay $3.88 S/H-').
1 3 20. The det-endants' websites also state that consumers who order the detkndants' kits

14 will receive free access to members-only areas of the defendants' websites. For example, one

l 5 page prominently displays a logo at its top stating :'FREE ACCESS / Google M oney Tree /

I 6 M embership W ebsite.'' The same page includes the following statement:

I 7 W hat You Get:

l 8 * Google M oney Tree W ork From Hom e Kit

19 * Exclusive Access to Google M oney Tree M em bership Site

20 A third representation on the same page states

2 I Also . . . for a Iim ited tim e, not only will you get my entire

22 GO OGLE M ONEY TREE KIT, but you will also get a seven

23 day trial to m y private, m em bers only website.

24 21 . The defendants' initial sign-up pages require an ordering constlmer to provide his

25 name. e-mail address, telephone number, and mailing address. Consumers who provide this

26 intbrmation and click on a button with a Iabel such as '-send M y Kit'' or '*scI1d me m y kitl'' are

27
7
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I taken to a payment information page.

2 22. The payment information page requires constlmers to enter credit card or debit

3 card information to supplement the contact information already entered. Text stating that the

4 consumer will be charged a small amount (usually $1 .97 ()r $3.88) for shipping and handling is

5 prominently featured at the top of these sign-up pages, ncar the fields in which consumcrs mtlst

6 enter payment information. One of the defendants' payment illformation pages statcs

7 JUST ONE M ORE STEP

8 Just pay a small shipping charge of $3.88

9 and your Google Pro Kit will be on it's (sicl way!

1 0 . . .

1 l Your credit card will be billed: $3.88

l 2 Another of the defendants' payment information pages states

l 3 Google M oney Tree Kit: FREE

14 Shipping & Handling: $3.88

l 5 Enter your Shipping Paym ent Inform ation below

16 23. The payment information page also requires consumers to check a box adjacent to

1 7 the statement ''I agree to the Terms and Conditions.'' In some current or former versiolls of the

1 8 defendants' payment information pagesa this box was pre-checked.

l 9 24. In at Ieast some versions of the defendants' payment information pages, the words

20 ''Terms and Condition'' in the phrase *&l agree to the Terms and Conditionsf' serve as a Iink to a

2 I separate E*-l-erm s and Conditionsf' page. These words. however, are not underlined to indicate

22 that they serve as a link.

23 25. Links for the %*-l-erms & Conditions'' pages also appear at the bottom of the

24 defendants' initial sign-up and payment information pages.

25 26. A consumer is not required to click on a ''Terms & Conditions'' link to com plete a

26 purchase from the defendants, and will reach the content of' a 't-rerms & Conditions-' page only if

27
8
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l he or she notices the ''Terms & Conditions'' link and voltlntarily chooses to click on it.

2 27. To complete their order, consumers must click a button on the defendants'

3 payment information page. The labels of the buttons on the detkndants' payment information

4 pages include ''I'm ready to orderl'' and S'Ship M y Kit.''

5 28. Consumers who complete the purchase of a kit are taken to a confirmation page

6 that states that ''Iwlhile you are waiting for your kit, and during your free trial. you have

7 unlimited access to the M embers only website . . . .'' These constlmers also receive a

8 contirmation e-mail stating the same.

9 29. Separate S%-rerms & Conditions'' pages ()f the detkndants' websites include

l 0 material term s and conditions of the kit offer. For example. one ''Terms & Conditions'' page

l l states the following'.

l 2 Upon subm itting a request for M embership- a M ember ID and

l 3 Password are assigned to you and can be tlsed to gain access to

I 4 googlemoneytree.com. The initial shipping and handling charge ol'

l 5 three dollars and eighty eight cents, includes the Internet M oney

I 6 Tree Kit as well as seven days worth of access to the online

l 7 directories and training. After seven days. il' you choose not to

I 8 cancel, you will be billed your first monthly membership fee ()f

I 9 seventy two dollars and twenty one cents for the membership lke

20 for the googlemoneytree.com membership. M embership tkes will

2 1 be charged to the credit card used by you to colnplete the

22 transaction.

23 30. Information that a consumer's credit card will be charged or bank account will

24 be debited a monthly membership fee of $72.21 if the consumer does not cancel his w'ebsite

25 membership within seven days is not disclosed on the initial sign-up pages. on the payment

26 information pages, on the confirmation pages, or in the ctlnfirmation e-mails.

27
9
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1 3 I . Particularly in Iight of the prominent representations on their wcbsites that

2 consumers purchasing the defendants' kits would be charged only a small amount and that

3 consumers were receiving a free trial of website access. the disclosures on the detkndants'

4 *--l-erms & Conditions'' pages are inadequate to notify consumers that if they ordered a kit they

5 would be enrolled in a negative option continuity program and to inform constlmers of the

6 terms and conditions of the continuity program .

7 32. In numerous instances, consumers were tlnaware that the dclkndants were

8 enrolling them in continuity programs and imposing charges on their credit card accounts or

9 debiting their bank accounts in excess of the shipping and handling fee. In numerous instances.

10 consumers do not discover that the defendants are im posillg charges or debits in excess of the

l l shipping and handling fee until the consumers review their credit card or bank account

I 2 statements.

l 3 33. The defendants did not obtain authorization in a writing signed or similarly

14 authenticated by the consumer to debit consumers' bank accounts on a recurring basis. The

I 5 defendants also failed to provide consumers with a copy 01' any purported atlthorization to debit

l 6 the consumers' bank accounts on a recurring basis.

l 7 Defendants' False Income Claims

1 8 34. The defendants' websites represent that consulners can earn klver $ l 00,000 in six

I 9 months tlsing the defendants' kits. The defendants' websites include the tbllowing specitic

2() income claims:

2 l @ Learn How A Stay At Home M om ,

22 W ith No Experience, Earned

23 $107,389 In Six M onths Just

24 Filline Out Forms & Doing

25 Searches On Google & Yahool',

26 * Learn how to make $107,389 in Six M onths

27
1 0
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l Just filling out forms and doing searches on Google and Yahoo: and

2 * gM lake over $100.000 in the next 6 months working from home.

3 35. The defendants' websites also include, among other testimonials. the following:

4 W ant Prooo Look at m y sales for the first part of M ay this

5 year. Keep in m ind, I started in this system PART TIM E in

6 M arch. It is so easy, I can't believe I didn't think of it before!

7 If you have access to a computer (doesn't have to be your ownls

8 and can follow instructions . . . YO U CAN DO THIS TO O!

9 36. A chart adjacent to this testimonial reflects the fbllowing dates and

10 dollar amounts:

l I Fri M ay 16 $1,167.37

1 2 Thu M ay 15 $2,606.40

l 3 W ed M ay 14 $1,824.32

14 Tue M ay 13 $858.04

l 5 M on M ay 12 $2,370.03

l 6 Sun M ay 11 $839.06

l 7 Sat M ay 10 $681.48

1 8 Fri M ay 09 $1,054.67

l 9 Thu M ay 08 $1,111.36

20 W ed M ay 07 $2,115.40

2 l Tue M ay 06 $2,957.37

22 M on M ay 05 $3,473.72

23 Sun M ay 04 $1,878.94

24 Sat M ay 03 $2,649.97

25 37. In numerous instances, consumers who order a kit from the defendants and pay a

26 shipping and handling charge never receive any product shipment, Thosc consumers who order

27
11
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I a kit from the defkndants and receive a product shipment rcceive only a computer CD. the

2 contents of which do not provide consumers with a method for earning substantial income by

3 tjust filling out forms and doing searches on Google and Yahoo.''

4 Defendantsf M isrepresentations Rctzardine Affiliation

5 38. The defendants have advertised, marketcd. promoted, offered to sell- and sold

6 products while operating under names such as tiGoogle M oney Tl'ee,'' SsGoogle Pro,'f and

7 ''Google Treasure Chest'' that include the term iiGoogle.''

8 39. The defendants have advertised, marketed. promoted, offered to sell, and sold

9 products such as i-Google M oney Tree-'' 'iGoogle Pro,'' and ''Google Treasure Chest-- that

10 include the term S'Google'' in the product name.

I l 40. The defendants have advertised. marketed. promoted, oftkred to sell. and sold

l 2 products using Internet domain names such as googlemtlneytree.com and

I 3 googletreasurechest.com that include the term StGoogle.''

14 41 . W ebsites operated by the defendants for the purpose of advertising, marketing,

15 promoting, offering to sell, and selling their products prlpm inently use Iogos identical to ()r

1 6 confusingly sim ilar to the logo of Google Inc. and its Internet search engine.

17 42. The defendants' use of the term 4çGoogle'' in the defendants- btlsiness names,

1 8 product names, and Internet domain names and the defendants' use of Iogos that are identical to

19 or confusingly sim ilar to the Iogo of Google Inc. and its Illternet search engine create a false

20 aura of Iegitimacy by suggesting that the defendants' are aftiliated with Google lne.

2 l 43. The defendants and their products are not affiliated with Google Inc.

22 44. In some instances, the defendants' websites incltlde a statement that the

23 defendants are not affiliated with, endorsed by, or associated with tiGoogle.f' This statement.

24 however, appears only at the bottom of these webpages and only in small type.

25 45. In Iight of the prom inent use of the term ''Google'' in the dejkndants' business

26 names, product names, and Internet domain names, and in light of the detkndants' use of Iogos

27
1 2
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I that are identical to or confusingly sim ilar to the logo of Google Inc. and its Internet search

2 engine. the statement appearing in small type at the bottom of some pages of the delkndants'

3 websites that the det-endants are not affiliated with. endorsed by, or associatcd with ''Google'* is

4 inadequate to counteract the false suggestion that the defendants are affiliated with Google Inc.

5 VIOLATIONS OF SECTION 5 OF THE FTC ACT

6 46. Section 5(a) of the FTC Act, 15 U.S.C. j' 45(a), prohibits *'unfair or deceptive acts

7 or practices in or affecting com merce.''

8 47. M isrepresentations or deceptive omissions o1' material fact constitute deceptive

9 acts or practices prohibited by Section 5(a) of the FTC Act.

I 0 COUNT I

l l Failure to Disclose M aterial Terms

l 2 48. In the course of marketing, promoting, offering for sales and selling their work-at-

l 3 home kits, the defendants represent, expressly or by implication, that constlmers can order a kit

l 4 and will incur only a small charge (usually $1.97 or $3.88) for shipping and handling.

l 5 49. The defendants have failed to disclose, or to disclose adeqtlately, to constlmers

I 6 material term s and conditions of the offer for the work-at-home kits, including:

1 7 a. that the defendants automatically enroll constlmers who order a kit in a

l 8 membership for the defendants' websites and/or other programs that consumers

l 9 must cancel to avoid monthly additional charges..

2() b. that the defendants will use consumers' credit or debit account information to

2 l periodically charge consumers for the website membership and/or other

22 programs',

23 c. the cost of the website membership ancl/or other programs',

24 d. when consumers must cancel the mem bership and/or other programs to avoid

25 further charges', and

26 e. the means consumers must use to cancel the membership and/or other program s.

27
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1 50. The detkndants' failure to disclose or to disclose adequately the material

2 information set forth in Paragraph 49, above, in Iight of the representation described in

3 Paragraph 48, constitutes a deceptive act or practice in violation of Section 5(a) of the FTC Act.

4 l 5 U.S.C. j' 45(a).

5 COUNT 11

6 False or Unsubstantiated Renresentations Recardinc Income

7 5 l . In the course of marketing, prom oting, oftkring for sale, and selling their work-at-

8 home kits, the detkndants represent, expressly or by im pl ication, that consumers who order thcir

9 work-at-home kits are Iikely to earn substantial income.

1 0 52. The representation set forth in Paragraph 5 1 is false and/or was not substantiated

l I at the time the representation was made.

l 2 53. Therefore, the defendants' making of the representation as set forth in

I 3 Paragraph 5 1 constitutes a deceptive act or practice in vitllation of Seclion 5(a) of the FTC Act,

I 4 I 5 U . S . C . j' 45( a ) .

I 5 COUNT III

l 6 False Representations Rezardinc Aft-iliation

I 7 54. In the course of marketing, promoting, ol'fering for sales and selling their wllrk-at-

1 8 home kits. the defendants represent, expressly or by impl ication, that the defendants are

l 9 affiliated with Google Inc.

20 55. ln truth and in fact, the defendants are not all-iliated with Google Inc.

2 l 56. Therefore, the defendants' making of the representation as set forth in

22 Paragraph 54 of this complaint constitutes a deceptive act or practice in violatioll ol- Section 5(a)

23 of the FTC Act, 1 5 U.S.C. j 45(a).

24

2 5

26

27
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1 THE ELECTRONIC FUND TRANSFER ACT AND REGULATION E

2 57. Section 907(a) of the EFTA, l 5 U.S.C. j I 693e(a), provides that a ''preauthorized

3 electronic fund transfer from a consumer's account m ay be authorized by the consumer only in

4 writing, and a copy of such authorization shall be provided to the consumcr when made.''

5 Section 90349) of the EFTA, 1 5 U.S.C. j 1 693a(9), provides that the term '- 'preauthorized

6 electronic fund transfer' means an electronic fund transfer authorized in advance to recur at

7 substantially regular intervals.'f

8 58. Section 205. l 0(b) of Regulation E, 1 2 C.F.R. j' 205. l 0(b), provides that

9 k'îplreauthorized electronic fund transfers from a consumer' s account may be authorized only by

l 0 a writing signed or similarly authenticated by the constlmer. The person that obtains the

l I authorization shall provide a copy to the consumer,''

I 2 59. Section 205. 1 0 of the Federal Reserve Board' s Official Staff Commentary to

l 3 Regulation E. l 2 C.F.R. j 205. 1 0(b), Supp. 1, provides that ''I t Ihe authorization process should

l 4 evidence the consumer' s identity and assent to the aulhorization.'' Id. fll 1 0(b), cmt 5. The

1 5 Official Staff Commentary further provides that Eslaln authorization is valid if it is rcadily

l 6 identifiable as such and the terms of the preauthorized transfer are clear and readily

I 7 understandable.'' /t/. l 1 0(b), cmt 6.

1 8 60. Section 9 l 4 of the EFTA, 1 5 U.S.C. j 1 693/- provides that ''! n lo writing or other

l 9 agreement between a consumer and any other person may contain any provision which

2() constitutes a waiver of any right conferred or cause of action created by this subchapter.''

21 VIOLATIONS OF THE ELECTRONIC FUND TRANSFER ACT AND REGULATION E

22 COUNT IV

23 61 . In ntlmerous instances, the defendants have debited consumers' bank accounts on

24 a recurring basis without obtaining a written authorization signed or similarly authenticated from

25 consumers for preauthorized electronic fund transfers from the accounts, thereby violating

26 Section 907(a) of the EFTA, 1 5 U.S.C. j l693e(a). and Scction 205. 10(b) of Regulation E.
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1 l 2 C.F.R. j 205. l()(b).

2 62. In numerous instances, the defendants have debited constlmers' bank accotlnts on

3 a recurring basis without providing a copy of a written authorization signed or similarly

4 atlthenticated by the constlmer for preauthorized electronic lknd transfers f'rom the constlmer's

5 account, thereby violating Section 907(a) of the EFTA, l 5 U.S.C. j l 693e(a), and Section

6 205. l 0(b) of Regulation Ea I 2 C.F.R. j 205. 10(b).

7 63. Pursuant to Section 9 l 7 of the EFI-A, 1 5 U.S.C. j 1 693o(c), every violation of the

8 EFI-A and Regulation E constitutes a violation of the FTC Act.

9 64. By engaging in violations of the EFTA and Regulation E as alleged in

10 Paragraphs 61 and 62, the defendants have engaged in violations of the FTC Act. l 5 U.S.C.

l 1 j 1 693o(c).

l 2 CO NSUM ER INJURY

I 3 65. Consumers have suffered and will continue to suffer substantial injury as a result

14 of the defendants' violations of Section 5(a) of the FI'C Act. Section 907(a) of the EFTA. and

I 5 Section 205. l 0(b) of Regulation E. In addition, defendants have been unjustly enriched as a

i 6 result of their unlawful acts or practices. Absent injunctive rclief by this Court, the defendants

l 7 are likely to continue to injure consumers, reap unjust enrichment, and harm the public interest.

18 THIS COURT'S POW ER TO GRANT RELIEF

19 66. Section 13(b) of the FT'C Act, 15 U.S.C. j 53(b), empowers this Court to grant

20 injunctive and such other relief as the Court may deem appropriate to halt and redress violations

2 I of the FTC Act. The Court, in the exercise of its equitable jurisdiction, may award ancillary

22 relief including rescission of contracts, restitution, and the disgorgement of ill-gotten monies to

23 prevent and remedy any violations of any provision of Iaw enfbrced by the Commission.

24 PRAYER FOR RELIEF

25 W HEREFORE, Plaintiff Federal Trade Comm ission. pursuant to Section I 3(b) of the

26 FTC Act, 1 5 U.S.C. j 53(b), and the Court's own equitable powers, requests that this Court
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l l . Award Plaintiff such preliminary injunctive and ancillary reliel' as may be

2 necessary to avert the Iikelihood of consumer injury during the pendency of this action and to

3 preserve the possibility of effective final relief. including but llot limited to a telnporary

4 restraining order. an order freezing assets. immediate access to the defendants' business

5 premises, and appointment of a receiver:

6 2. Enter a permanent injunction to prevent ftlttlre violations of the the FTC Acts the

7 EFTA, and Regulation E, by the defendants',

8 3. Award such relief as the Court finds necessary to redress injtlry to consumers

9 resulting from the defendants' violations of the FT'C Act, the EFTA. and Regulation E. incltlding

l 0 but not lim ited to rescission or reformation of contracts. the refund of monies paid, and the

l 1 disgorgement of ill-gotten monies', and

l 2 4. Award Plaintiff the costs of bringing this action, as well as such other and

1 3 additional relief as the Court may determine to be just and proper.
l 4

1 5

I 6

l 7 Respectfully subm itted
,

I 8

l 9 D
ated: June 22, 2009 David C. Shonka

Acting General Counsel20
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DANIEL 0. HANKS23
KATHLEEN BENW AY
Federal Trade Com mission24
600 Pennsylvania Avenue N.W .
W ashington, D.C, 2058025
(202) 326-2472/2024
(202) 326-3395 (facsimile)26 

lju gov; kbenway@ ftc.govdhankstq .
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