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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
)
FEDERAL TRADE COMMISSION, )
) Civil No. 08 CV 5560
Plaintiff, )
)} Judge Jobn F. Grady
v. )
) Magisirate Judge Maria Valdez
GLENN L. PATTEN, individually, and )
doing business as Glenn L. Patten )
Marketing Solutions and as Marketing )
Solutions, )
)
Defendant. )
)

Plaintiff, the Federal Trade Commission (“Commission” or “FTC™), has filed a

Comptlaint for Permanent Injunction and Other Equitable Relief (“Complaint”) pursuant to
Section 13(b) of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. § 53(b), charging
Defendant Glenn L. Patten, individually, and doing business as Glenn L. Patten Marketing
Solutions and as Marketing Solutions, with engaging in deceptive acts or practices in violation of
Section 5(a) of the FTC Act, 15 U.5.C. § 45(a), and with assisting and facilitating the
commission of deceptive and abusive telemarketing acts and practices, in violation of Section
310.3(b) of the Telemarketing Sales Rule (“TSR”), 16 C.F.R. Part 310.

The Commission and Defendant Glenn L. Patten have consented to the entry of this
Stipulated Order for Permanent Injunction and Final Judgment (“Order™) in settlement of the

Commission’s Complaint against him, without a trial or adjudication of any issue of law or fact

herein.
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NOW, THEREFORE, the Commission and Defendant Glenn L. Patten, individually and

doing business as Glenn L.. Patten Marketing Solutions, and Marketing Solutions (“Defendant™),

having requested the Court to enter this Order, it is hereby ORDERED, ADJUDGED, AND

DECREED:
FINDIN
1. This is an action by the Commission initiated under Section 13(b) of the FTC Act,

15 U.8.C. § 53(b). Pursuant to this section, the Commission has the authority to seek the relief

contained herein.

2. The Commission’s Complaint states a claim upon which relief may be granted
against Defendant under Sections 5(a), 13(b), and 19 of the FTC Act, 15 U.S.C. §§ 45(a), 53(b),
and 57b, and the Telemarketing and Consumer Fraud and Abuse Prevention Act
(“Telemarketing Act™), 15 U.8.C. §§ 6101-6108. |

3. This Court has jurisdiction over the subject matter of this case and all parties
hereto. Venue in the United States Districet Court for the Northern District of Illinois is proper.

4. The alleged activities of Defendant are in or affecting commerce, as defined in
Section 4 of the FTC Act, 15 US.C. § 44,

5. Defendant, without admitting the allegations set forth in the Commission’s
Complaint, agrees 10 emry of this Order,

6. Defendant waives all rights to seek judicial review or otherwise challenge or
contest the validity of this Order. Defendant further waives and releases any claims he may have
against the Commission, its employees, representatives or agents.

7. Defendant agrees that this Order does not entitle him to seek or obtain attorneys’
fees as a prevailing party under the Equal Access to Justice Act, 28 U.5.C. § 2412, as amended
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by Pub, L. 104-121, 110 Stat. 847, 863-64 (1996), and Defendant further waives any right to
attorneys' fees that may arise under said provision of law.

8. Any voluntary bankruptcy petition filed by Defendant does not automatically stay
this action, which the Court finds is the “commencement or continuation of ap action or
proceeding by a governmental unit to enforce such govermnmental unit’s police or regulatory
power,” as set forth in 11 U.S.C. § 362(b)4).

9. Any.volumary bankruptcy petition filed by Defendant does not divest this Court I
of jurisdiction to enter this Order against the Defendant,

10.  Entry of this Order is in the public interest.

ORDER
DEFINITIONS

For purposes of this Order, the following definitions shall apply:

1. “Account number” means any credit or debit card number, baﬁk account
number, deposit account number, personal jdentification number (“PIN™), access code, or
security code, needed to charge or debit a consumet’s account.

2. “Assets” means any legal or equitable interest in, right to, or claim 1o, any real or
personal property, including, but not limited to, chantel, goods, instrurnents, equipment, fixtures,
general intangibles, effects, leaseholds, mail or other deliveries, inventory, checks, notes,
accounts, credits, receivables (as those terms are defined in the Uniform Commercial Code), and
all cash, wherever Jocated.

3 “Assisting others” means providing goods or services to any person or entity
engaged in marketing or telemarketing, including, but not hmted to: (a) providing for or
arranging for the provision of mail or telephone lists that contam, incorporate, or utilize
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consumers’ account numbers; (b) prepanng or providing, or causing to be prepared or provided,
telephone sales scripts or other materials for use in connection with the promotion of products or
services 1o consumers; (c) providing or arranging for the provision of telemarketing services; {d)
performing or providing marketing services of any kind; (¢) developing, providing, or arranging
for the provision of names of potential customers; and (f) performing customer service functions,
including, but not limited 1o, receiving or responding to consumer complaints, obtaining or
receiving identifying and financial information from consumers, and communicating with
consumers on behalf of the seller or telemarketer.

4. “Consumer” means any individual, group, unincorporated association, limited or
general partnership, corporation, or other business entity.

5. “Customer™ means any person who has paid, or may be required to pay, for
goods or services offered for sale or sold by Defendant.

6. “Defendant’” means Glenn L. Patten, by whatever names he may be known,
individually and doing business as Glenn L. Patten Marketing Solutions, and Marketing
Solutions.

7. “Dm:umeni” is synonymous in meaning and equal in scope to the usage of the
term in Federal Rule of Civil Procedure 34(a), and includes writings, drawings, graphs, charts,
photographs, audio and video recordings, computer records, and other data compilations from
which information can be obtained and transiated, if necessary, through detection devices into
reasonably usable form. A draft or non-identical copy is a separate document within the
meaning of the 1erm.

8. “Fulfillment product or service” means any product or service sold or provided
or intended to be sold or provided to consnmers.
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0, “Seller’* shall have the meaning set forth in Section 310.2(z) of the
Telemarketing Sales Rule, 16 C.F.R. § 310.2(2).

10.  “Telemarketing” means any plan, program, or campaign (whether or not covered
by the Telemarketing Sales Rule, 16 C.F.R. Part 310) that is conducted to induce the purchase of
goods or services or the payment of money by means of the use of one or more telephones.

11.  “Telemarketer” shall have the meaning set forth in Section 310.2(bb) of the
Telemarketing Sales Rule, 16 CFR § 310.2(bb).

1. PROHIBITED PRACTICES

IT 18 THEREFORE ORDERED that Defendant, and his officers, agents, directors,
servants, employees, salespersons, independent contractors, corporations, subsidiaries, affiliates,
successors, and assigns, and all other persons or entities in active concert or participation with
them who receive actual notice of this Order by persenal service or otherwise, whether acting
directly or through any trust, corporation, subsidiary, division, or other device, or any of them,
are permanently restrained and enjoined from:

A. Collecting, selling, renting, brokering, purchasing, transferring, or otherwise
disclosing, consumers’ account numbers, or assisting others in collecting, selling, renting,
brokering, purchasing, transferring, or disclosing of consumers’ account numbers, in any form,
including, but not limited to, lists, computer tapes or other media, to, from, for, or with any
unaffiliated third party for any marketing purpose. Provided, however, that Defendant may
collect the account numbers of his own customers and disclose them to others for the sole
purpose of assisting Defendant in processing and completing a specific transaction authorized by

the customer; and
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B. Defendant agrees to relinquish any list of consumers’ account numbers to the
~FTC that is in his possession or contro] and to destroy all other existing copies of the lists in his
possession or control, including any copies maintained in computer readable form.
II. MONITORING REQUIREMENTS
IT IS FURTHER ORDERED that Defendant, and his officers, agents, directors,
servants, employees, salespersons, independent contractors, corporations, subsidiaries, affiliates,
successors, and assigns, and all other persons or entities in active concert or participation with

them who receive actual notice of this Order by personal service or otherwise, whether acting

directly or through any trust, corporation, subsidiary, division, or other device, or any of them, in
connection with collecting, sei]ing, renting, brokering, purchasing, transferring, or otherwise
disclosing any information about consumers, are permanently restrained and enjoined from:

A.  Fuiling to take reasonable steps sufficient to monitor his clients” advertising and
promotional materials and activities to determine the nature of the products or services being
offered, the costs, terms or conditions of sale, the representations to be made to consumers, and
the truthfulness of these representations;

B. Failing to promptly investigate fully any complaint or refund request received by
Defendant, whether directly from consumers or from third parties, such as government agencies
or Better Business Bureaus, regarding the business practices of Defendant’s clients; notify his
clients of such complaints or refund requests; determine how the complaints or refund requests
will be addressed; and notify the consumer or third party from whom Defendant received the
complaint or refund request of any action taken;

C. Failing to terminate any services whatsoever to any person whom Defendant
knows or should know, through the procedures described in Paragraphs A or B of this Section, or
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othe;#wise, has engaged or is engaging in misrepresentations or omissions of any fact material to
any consumer’s decision regarding any offered transaction, billing of accounts without the
consumer’s express authorization, or any act or practice prohibited by Section I of this Order,
until such person ceases engaging in such acts or practices; and

D. Failing to immediately provide, by certified mail, all relevant information,
including name, address, and telephone number of any person that Defendant terminates services
to, pursuant to Paragraph C of this Section, to the Federal Trade Commission at the address
provided in Section VIII of this Order.

II. COMPLIANCE WITH THE TELEMARKETING SALES RULE

IT IS FURTHER ORDERED that Defendant, and his officers, agents, directors,
servants, employees, salespersons, independent contractors, corporations, subsidiaries, affiliates,
successors, and assigns, and all other persons or entities in active concert or participation with
themn who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any trust, corporation, subsidiary, division, or other device, or any of them,
are permanently restrained and enjoined from:

A. Violating, or assisting others in violating, any provision of the Telemarketing
Sales Rule, 16 C.F.R. Part 310 (a copy of which is attached hereto as Attachment A), as
currently promulgated or as it is hereafter amended, including, but not imited to:

1. Section 310.4(a)(4) of the TSR, 16 C.F.R. § 310.4(a)(4), by requesting or

receiving payment of any fee or consideration in advance of obtaining & loan or other extension
of credit after representing that consumers are guaranteed or are highly likely 1o receive a credit

card or loan; and
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2. Section 310.4(a)(5) of the TSR, 16 C.F.R. § 310.4(a)(5), by disclosing or
receiving, for consideration, unencrypted consumer account numbers for use in telemarketing; or
B. Failing to obtain and review sample scripts from any seller or telemarketer prior
to renting or selling any list to that seller or telemarketer in order to ensure that the rental or sale
of any such list does not assist the seller or telemarketer in violating any provision of the

Telemarketing Sales Rule.

1IV. EQUITABLE MONETARY RELIEF

IT IS FURTHER ORDERED that:

A Judgment in the amount of One Hundred Twenty Thousand Dollars ($120,000
(USD)) is hereby entered in favor of the FTC and against Defendant as equitable monetary relief.
Provided, however, that this judgment shall be suspended subject to the conditions set forth in
Section V (Right to Reopen) of this Order;

B. All funds paid pursuant to this Order shall be deposited into a fund administered
by the Commission or its agent to be used for equitable relief, including but not limited to
consumer redress, and any attendant expenses for the administration of such equitable relief.
Defendant shall cooperate fully to assist the Commission in identifying consurners who may be
entitled to redress pursuant to this Order. In the event that direct redress to consumers is wholly
or partially impracticable or funds remain after redress is completed, the Commission may apply
any remaining funds for such other equitable relief (including consumer information remedies)
as it determines to be reasonably related to Defendant’s practices alleged in the Complaint. Any
funds not used for such equitable relief shall be deposited to the United States Treasury as
disgorgement. Defendant shall have no right to challenge the Commission’s choice of remedies
under this Section. Defendant shall have no right to contest the manner of distribution chosen by
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the Commission. No portion of any payments under the judgment herein shall be deemed a
payment of any fine, penalty, Or punitive assessment;

C. In the event of any default on Defendant’s obligation to make payment under this
Section, interest, computed pursuant to 28 U.8.C. § 1961, as amended, shall accrue from the date
of default 10 the date of payment, and shall immediately become due and payable;

D. In accordance with 31 U.S.C. § 7701, Defendant is hereby required, unless he
already has done so, to furnish to the Commission his taxpayer identifying numbers (social
security number and employer identification number), which shall be used for purposes of
collecting and reporting on any delinquent amount arising out of Defendant’s relationship with
the government. Defendant is further required, unless he already has done s, to provide the
Commission with clear, legible and full-size photocopies of all valid driver’s licenses that he
possesses, which will be used for reporting and comphance purposes; and

E. Defendant agrees that the facts as alleged in the Complaint filed in this action
shall be taken as true, without further proof, in the event of any subsequent proceedings or
litigation to enforce this Order or to collect amounts due pursuant to this Section, including, but
not limited to, a non-dischargeability complaint in any bankruptcy case.

V. RIGHT TO REOPEN

IT 1S FURTHER ORDERED that:

A Within ten {10) business days after the date of entry of this Order by the Count,
Defendant shall submit to the Commission a truthful sworn statement (in the form shown on
Attachment B of this Order), that shall reaffirm and attest 1o the truthfulness, accuracy, and
completeness of the financial statements signed by Defendant Glenn L. Patten, individually, and
doing business as Glenn L. Patten Marketing Solutions and as Marketing Solutions, dated
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February 6, 2008, and February 15, 2008 (collectively “Financial Statement™). Plaintiff’s
agreement to this Order is expressly premised upon the truthfulness, accuracy, and completeness
of Defendant’s financial condition, as represented in the Financial Statement referenced above,
which contain material information upon which Plaintiff relied in negotiating and agreeing to the
terms of this Order;

B. If, upon motion of the FTC, the Court finds that Defendant has failed to disclose
any material asset, materially misrepresented the value of any asset, or made any other material
misrepresentation in or omission from Defendant’s Financial Statement, the Court shall enter
judgment against such Defendant, in favor of the FTC, in the amount of One Hundred Twenty
Thousand Dollars ($120,000 (USD)), and the entire amount of the judgment shall become
immediately due and payable. Provided, however, that in all other respects, this Order shall
remain in full force and effect, unless otherwise ordered by the Court; and

C.  Proceedings instituted under this Section are in addition to, and not in lieu of, any
other civil or criminal remedies that may be provided by Jaw, including any other proceedings
the Commission may initiate to enforce this Order.

V1. COMPLIANCE MONITORING

1T IS FURTHER ORDERED that, for the purpose of monitoring and investigating
compliance with any provision of this Order:

A Within ten (10) days of receipt of writien notice from a representative of the
Commission, Defendant Glenn L. Patten shall submit additional written reports, swom to or
affirmed under penalty of perjury; produce documents for inspection and copying; appear for
deposition; and/or provide entry during normal business hours 10 any business location in
Defendant’s possession or direct or indirect control 10 inspect the business operation; provided,
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however, that upon application of the Commission and for good cause shown, the Court may
enter an ex parte order granting immediate access to Defendant’s business premises, wherever
located, for the purpose of inspecting and copying all documents relevant to any matter
contained in this Order;

B. In addition, the Commission is authorized 10 monitor compliance with this Order
by all other lawful means, including, but not limited to, the following:

1. Obtaining discovery from any person, without further leave of court, using
the procedures prescribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45; and

2. Posing as consumers and suppliers to Defendant Glenn L. Patten,
Defendant’s employees, or any other entity managed or controlled in whole or in part by
Defendant, without the necessity of identification or prior notice; and

C. Defendant Glenn L. Patten shall permit representatives of the Commission to
interview any employer, consultant, independent contractor, representative, agent, or employee
who has agreed to such an interview, relating in any way to any conduct subject to this Order.
The person interviewed may have counsel] present.

Provided, however, that nothing in this Order shall limit the Commission’s lawful use of
compulsory process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.85.C. §§ 49 and 57b-1,
to obtain apy documentary material, tangible things, testimony, or information relevant to unfair
or deceptive acts or practices in or affecting commerce (within the meaning of 15 U.S.C.

§ 45(a)(1)).
Vil. COMPLIANCE REPORTING BY DEFENDANT
IT 1S FURTHER ORDERED that, in order that compliance with the provisions of this

Order may be monitored:
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A For a period of five (5) years from the date of entry of this Order,
1. Defendant Glenn L. Patten shall notify the Commission of the following:
2. Any changes in residence, mailing addresses, or telephone
numbers of Defendant, within ten (10) days of the date of such change;
| b. Any changes in the employment status (including self-employment)
of Defendant, and any change in the ownership interest of Defendant in any business entity,
within ten (10) days of the date of such change. Such notice shall include the name and address
of each business that Defendant is affiliated with, employed by, creates or forms, or performs
services for; a statement of the nature of the business; and a statement of Defendant’s duties and
responsibilities in connection with the business or employment; and
c. Any changes in Defendant’s name or use of any aliases or fictitious
names; and
2. Defendant Glenn L. Patten shall notify the Commission of any changes in
any business entity that Defendant Glenn L. Patten directly or indirectly control(s), or has an
ownership interest in, that may affect compliance obligations arising under this Order, including
but not limited to a dissolution, assignment, sale, merger, or other action that would result in the
cmérgence of a successor entity; the creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this Order; the filing of a bankruptcy petition; or a
change in the corporate name or address, at least thirty (30) days prior to such change, provided
that, with respect to any proposed change in the corporation about which Defendant ]eams: less
than thirty (30) days prior to the date such action is to take place, the Defendant shall notify the

Commission as soon as is practicable after obtaining such knowledge.
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B.  One hundred eighty (180) days sfter the date of entry of this Order, Defendant
Glenn L. Patten shall provide a written report to the Commission, swomn to under penaity of
perjury, setting forth in detail the manner and form in which he has complied and is complying
with this Order. This report shall include, but not be limited to:

1. The then-current residence address, mailing addresses, and telephone
numbers of Defendant;

2. The then-current employment and business addresses and telephone
numbers of Defendant, a description of the business activities of each such employer or business,
‘ and the title and responsibilities of Defendant, for each such employer or business; and

3. A copy of each acknowledgment of receipt of this Order, obtained pursuant
to Paragraph C of Section IX; and

4. Any other changes required to be reported under Paragraph A of this
Section.

C. For the purposes of this Order, Defendant shall, unless otherwise directed by the
Commission’s authorized representatives, mail all written notifications to the Commission 10;

Associate Director for Enforcement

Federal Trade Commission

601 New Jersey Avenue N.W.

Washington, D.C. 20580

Re: FTC v, Glenn L. Patten., et al,
Civil Action No, ; and

D. For purposes of the compliance reporting and monitoring required by this Order,
the Commission is authorized to communicate directly with Defendant.
VIII. RECORD KEEPING PROVISIONS

IT 1S FURTHER ORDERED that, for a period of eight (8) years from the date of entry
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of this Order, for any business where (1) Defendant is the majority owner of the business or
directly or indirectly manages or controls the business, and where (2) the business is engaged in,
or assists others engaged in, telemarketing, or the sale of leads or consumer lists, Defendant, and
his agents, employees, officers, corporations, successors, and assigns, and those persons in active
concert or participation with them who receive actual notice of this Order by personal service or
otherwise, are hereby restrained and enjoined from failing to create and refain the following
records:

A, Accounting records that reflect the cost of goods or services sold, revenues
generated, and the disbursement of such revenues;

B. Personnel records accurately reflecting: the name, address, and telephone number
of each person employed in any capacity by such business, including as an independent
contractor; that person’s job title or position; the date upon which the person commenced work;
and the date and reason for the person’s termination, if applicable;

C. Customer files containing the names, addresses, telephone numbers, dollar
amounts paid, quantity of jtems or services purchased, and description of items or services
purchased, to the extent such information is‘obtained in the ordinary course of business;

D. Complaints and refund requests (whether received directly, indirectly or through
any third party) and any responses 10 those complaints Or requests;

E. Copies of all sales scripts, training materials, advertisements, or other marketing
materials; and

F. All records and documents necessary to demonsirate full compliance with each

provision of this Order, including, but not limited to, copies of acknowledgments of receipt of this
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Order, required by Paragraph C of Section IX, and all reports submitted to the FTC pursuant 1o
Section VIL
IX. DISTRIBUTION OF ORDER BY DEFENDANT
IT IS FURTHER ORDERED that, for a period of five (5) years from the date of entry of

this Order, Defendant shall deliver copies of the Order as directed below:

A. Defendant Glenn L. Patten as Control Person: For any business that Defendant
Glenn L. Patten controls, directly or indirectly, or in which Defendant has a majority ownership
interest, Defendant must deliver a copy of this Order to all principals, officers, directors, and
managers of that business. Defendant Glenn L. Patten must also deliver copies of this Order to all
employees, agents, and representatives of that business who engage in conduct related to the
subject matter of the Order, For current personnel, delivery shall be within five (5) days of
service of this Order upon Defendant. For new personnel, delivery shall occur prior to them
assuming their responsibilities.

B. Defendant Glenn L. Patten as Employee or Non-Control Person: For any
business where Defendant Glenn L. Patten is not a controlling person of a business but otherwise
engages in conduct related to the subject matter of this Order, Defendant must deliver a copy of
this Order 10 all principals and managers of such business before engaging in such conduct.

C. Defendant Glenn L. Patten must secure a signed and dated statement
acknowledging receipt of this Order, within thirty (30) days of delivery, from all persons
receiving a copy of the Order pursuant 1o this Section.

X. ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANT

1T IS FURTHER ORDERED that Defendant, within five (5) business days of receipt of
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this Order as entered by the Court, must submit to the Commission a truthful sworn statement
acknowledging receipt of this Order.
X1, SEVERABILITY

IT 1S FURTHER ORDERED that the provisions of this Order are separate and
severable from one another. If any provision is stayed or determined to be invalid, the remaining
provisions shall remain in full force and effect.

XI1I. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for
purposes of construction, modification, and enforcement of this Order.

JUDGMENT 1S THEREFORE ENTERED in favor of the Plaintiff and against the

Defendant, pursuant to all the terms and conditions recited above.

IT IS SO ORDERED.
Dated: I\O z Q\FO g -
v United States District Judge
SO STIPULATED:

WILLIAM BLUMENTHAL
General Counsel /7

Theresa M. McGrew' ’
Federal Trade Commission

55 West Monroe Street, Suite 1825
Chicago, llinois 60603

(312) 960-5634 [Telephone]

(312) 960-5600 {Facsimile]

Attorneys for Federal Trade Commission
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Clons £, B~

Glenn L. Patten, individually and
doing business as Glenn L. Patten
Marketing Solutions, Marketing Solutions
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§310.2

§810.2 Definitions.

(a) Acquirer means & business organi-
gation, financial Institution, or an
agent of a business organization or fi-
nancial institution that has authority
from an organization that operates or
Heensas 8 eradit card system to anthor-
ize merchants to accept, transmit, or
process  payment by credit card
through the credit oard system for
money, goods or services, or anything
else of value,

(b) Aitorney Genergl means the chief
legal officer of a state.

{0} Rilling informaiion means any data
that enables any person to mocess a
customer’s or donor's account, such as
a credit card, checking, savings, share
or gimilar account, utility bill, mort-
gage loan accpunt, or debit card,

() Caller identification service meoans g
service that allows a telephone sub-
soriber to have the telephone number,
and, whers available, name of the call-
ing party trapemitted contempora-
neously with the telephone call, and
displayed on a device in or connected
to the subscriber’'s telephone,

{8) Cardholder means & berson to
whom a credit card iz issued or who is
authorized to use a credit card on be-
half of or in addition to the person %o
whom the eredit card 18 issued.

() Charilable contribution means any
donation or gift of money or any other
thing of value.

(g) Comemission means the FPederal
Trade Comrnission.

(n) Credit means the right granted by
5 eveditor to & debtor to defer payment
of debt or to lncur debt and defer its
payment,

(1) Credit cord meane any card, plate,
soupon book, or other credit device ex-
igting for the purpose of obtaining
money, property, labor, or services on
aredit,

() Credit cord scles drafi means any
record or evidence of a credit card
transaction,

() Credit cord system mmeans any
method or procaedure used to process
credit card transactiond involving cred-
it cards {ssusd or licensed by the oper-
ator of that system.

(1) Customer means any person who is
or may be required to pay for goods or
gervices offered through tele-
marketing.
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(m) Donor means any person solicited
to make a ocharitable contribution.

(n) Esteblished business relationship
means & relationahip between a seller
and a congumer based on:

(1) the consumer’s purchase, rental,
or lease of the seller's goods or services
or a financial transaction between the
consumer and seller, within the sight-
een (18) months immediately preceding
the date of a telemarketing call: or

{2y the consumer's inquiry or applica-~
tion regarding a product or servioe of-
fered by the seller, within ths thres (3)
months {mmediately preceding the
date of a telemarkating call.

(0) Free-to-puy conversion means, in
an offer or agreemsnt to sell or provide
any goods or services, a provision
under which & customer recelves a
produet or serviee for free for an initial
period and will incur an obiigation to
pay for the product or service {f he or
shea does not take affirmative action to
cancel before the end of that pariod.

(p) Investment opportunity means any-
thing, tangible or intangible, that is of-
ferad, offered for sale, sold, or tradad
based whally or in part on represents-
tions, either exprass or implied, about
past, present, ur fulure income, profit,
or appreciation.

{q) Muaterial means likely t0 affect a
person’s cholca of, or conduct regard-
ing, goods or services or a charitable
contribution.

(r) Merchon! raeans a person who is
anthorized under a written contract
with an acquirer to honor or accept
cradit cards, or to transmit or process
for payment ¢redit card payments, for
the purchase of goods or zervices or a
charitable contribution.

{8) Merchant agreement means a writ-
ten contract batween a merchant and
an acquirer to honor or accept credit
¢avde, or to transmit or process for
payment cradit card payments, for the
purchase of goods or services or a char-
itabla contribution.

(t) Negative option fealure means, it
an offer or agresment to sell or provide
any goods or sarvices, a provision
under whichk the ¢ustomer's silence or
failure to take an affirmative action to
reject goods or services or to cancel the
agreement is interpreted by the seller
ag aoceptance of the offer.
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(u) Qutbound telephone call means 3
telephone call initiated by a itele-
markster to jinduce the purchase of
goods or services or to soloeit & chari-
table contribution.

(v) Person means any individueal,
grouy, unincorporated association, lim-
ited or gemeral partnership, corpora-
tion, or other business sntity.

(w) Preacquired account information
means any information that enables a
seller or telemarketer (o0 cause a
charge to be placed against a ous-
tormer’s or donor’s account without ob-
taining the account number direotly
from the onstomer or donor during the
telemarketing transactlon parsuant to
which the ascount will be charged,

(X} Prize means anything offered, or
purportedly offered, and given, or pur-
portedly given, to a person by chancs,
Por purpeses of this definition, chance
oxiates if a person 18 guaranteed to re-
ceive an item and, at the time of the
offar or purported offer, the tels-
mavketer does 1ot identify the specific
item that the person will recsive.

{¥) Prize promotion means:

(1) & awespstakes or other game of
¢hance; op

(2) An oral or written express or im-
plied representation that a pergon has
won, has been zelected to receive, or
may be eligible to recejve a prize or
purported prize,

(z) Seller means any person who, In
connection with a telemarketing trans.
action, provides, pffers to provide, o
arranges for others to provide goods or
zervices to the customer in exchange
for constderation.

(aa) Stoie memns any state of the
United Btates, the District of Colum-~
bia, Puerto Rico, the Northern Mariana
Islands, and any territory or possession
of the Dnited States.

(bb) Telemarketer means any person
who, in connection with telemarketing,
initiates or receives tslephone calls to
or from a customer or donor.

{oe) Telemarketing means & plan, pro-
grarn, or campaign which is ¢onducted
to induce the purchase of goods or serv-
ices or a charitable contribution, by
uee of one or more telaphones and
which fovolves more than one inter-
atate telaphone call, The term does not
inolutle the solicitation of Bsales
through the mailing of a catalog
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which: contalnes a written description
or {lustration of the goods or ssrvices
offered for sale; includes the businesa
address of the seller: includes multiple
pages of written material or illustra-
tions; and has bean issued not less fre-
guently than once a year, when rhe
person making the =solicitation does
not solicit customers hy telephone but
only receives calls initiated by cus-
torners in response to the catalog and
during those calls takes orders only
without further solicitation. For pur-
poses 0f the previous sentencs, the
term “‘farther solicitation” does not
include providing the customer with
information about, or attempting to
sell, any other item included in che
same catalog which prompted the ocus-
tomer’s call or in a substantially slmi-
lar catalog. :

@d) Upselling means sollelting the
purchase of goods or services following
an initlal transaction during a single
telephone gall, The upsell ix o separate
telamarketing transaction, nol a con-
tinuation of the initlal tranzaction, An
“external upsell” s a sollecitation
made by or on hebhalf of a seller dif-
ferent from the seller in the imitial
sransaction, regardless of whether the
initial transaction and the subsequent
aolicitation are made by the same tele-
marketer. An ‘“*internal upsell” 1z a so-
lisitation mads by or on behalf of the
same seller as in the initial trans-
action, vegardless of whether the ini-
tial transaction and subssqnent solici-
tavion are made by the zame tale-
marketer,

$310.3 Deceptive telemarketiog acts or
practices.

(a) Prohtbited deceptive tlelemarketing
acts or proctices. It 12 a deceptive fele-
mazketing act or practice and a viola-
tion of this Rule for any seller or tele-
marketer to engage in the following
conduet:

(1) Before a customer pays! for goods
or services offered, failing to disclose

' Whan a geller or telemarketer nses, or di-
rectz a customer bo wEe, & courler Lo rang-
port payment, the seller or telemarketer
must make the disclogures required by
£5330.3(a)1) beiore sonding s couriar to piok
up payraent or authorization for payment, or

Continued
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truthilly, in & clear and conspicupus
mannper, the following material infor-
mation:

{1) The total costs to purchass, re-
ceive, or use, and the guantity of, any
goods or services that are the anbject
of the sales offer;?

(i1) All material reztrictions, limite~
tions, or conditions {¢ purchass, re-
cefve, or use the goods or services that
are the subject of the sales offor;

{111) If the seller has a policy of not
meaking refunds, ocancellations, ex-
changes, or repurchaees, & statement
informing the customer that this is the
geller's policy; or, if the seller or tele-
marketer makes a representation
about a refund, cancellation, exchange,
or repurchase policy, a statement of all
material terms and conditions of such
policy,

(iv) In any prize promotion, the odds
of being able to receive the prize, and,
if the odds are not caleulable in ad-
vance, the factors used in caleulating
the odds. that no purchase or payment
is required to win a prize or to partict-
pate in a prize promotion and that any
purchase or payment will not incrsase
the person’s chances of winning; and
the no-purchase/no-payment method of
participating in the prize promotion
with either instructions on how %o par-
tieipate or an address or local or toll-
free telephone number to which cus-
tomers may write or call for ittforma-
tion on how to participate;

{(v) Al material coats or conditions
to receive or redeem a prize that is the
subject of the prize promotion;

{vi) In the sale of any goods or serv-
ices represented to protect, insure, or
otherwise limit a customer’s liability
in the event of unauthorized use of the
customer's credit card, the limits on a
cardholdsr's lability for unauthorized
use of a credit card pursuant to 15
U.8.C. 1843; and

(vii) I the offer includes a negabive
aption feature, all material terms and

dirscting a ocustomer to have a courier pick
up payment or anthorization for payrment,

1ror offers of consumer credit products
subject to the Trath in Lending Aot 15
U.8.C, 1801 ¢ s¢g., and Regulation 7, 12 CFR
296, compliance with the disclosure require-
ments under the Trutk lo Lepding Act and
Regulation 2 shall constitute compliance
with §3310.3aXtX1) of thiz Ruls.

[
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conditions of the negative option fea-
ture, including, but noy limited to, the
fact that the customer's account will
be charged unless the customer takes
an affirmative action to aveid the
charge(s), the date(s) the charge(s) will
be submitted for payment, and the spe-
¢ific steps the customer must talte to
avoid the chargs(s).

(2) Misrepresenting, directly or by
implication, in the sale of goods or
services any of the following material
Information:

(1) The total costs to purchase, re-

oeive, or use, and the gquantity of, any
goods or gervices that are the subject
of a sales offer;
. (1) Any material reatriction, limita-
tion, or condition to purchase, receive,
or use goods or ssrvices that are the
subject of a sales offer;

{i11) Any material aspsot of the per-
formanoce, efficacy, nature, or central
characteristice of goods or services
that are the subject of & sales offer;

(iv) Any material aspect of the na-
ture or terms of the seller's refund,
cancellation, exchange, or repurchase
policias:

(v) Any material aspect of a prize
promotion including, but not limited
ta, the odds of baing able to receive a
prize, the natore or value of a prize, or
that a purchasge or payment is required
t0 win a prize or to particlpate in a
prize promotion;

(v} Any material aspect of an invest-
ment opportunity Including, but not
limited to, risk, Hquidity, earnings po-
tential, or profitabilivy;

(vil) A seller’'s or telemarketer's af-
filiation with, or endorsement or spon-
sorship by, any person or government
entity;

(viii}) That any customer needs of-
fered goods or services to provide pro-
tections a customer already has pursu-
ant to 15 U.B.C. 1643; or

(ix) Any material aspect of a nega-
tive aption feature including, ut not
limited to, the fact that the customear's
account will be charged unless the cus-
torner takes an affirmative action fo
avoid the charge(s), the dale(s) the
charge(z) will be pubmitted for pay-
mant, anhd the specific steps the cus-
tomer must take to avoid the
charge(s).
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{8) Causing billing information to be
sabmitted for payment, or collacting or
attempting to collect payment for
goods or services or a charitable cone
tribution, directly or indirectly, with-
oub the customer’s or donor's express
verifiable authorization., except when
the method of payment used iz a credit
card subject to protections of the
Truth in Lending Act and Regulation
%,% or a debit card subjsct to the pro-
tections of the Electronic Fund Trans-
fer Act and Repulation E.* Such an-
thorization shall be deemed verifiable
if any of the following means 13 em-
ployed:

{1} Express written authorization by
the customer or donor, which inclndea
the customsr’s or donor's signature; ?

(1) Express oral authorization which
iz audip-recorded and made available
upon request to the customer or donor,
and the customer’s or donor's hank or
other billing sntily, and which evi-
dences clasrly both the customer’s or
donor's anthorization of payment for
the goods or services or charitable con-
tribution that are the subject of the
telemarketing transaction and the cus-
tomer's or donor'e receipt of all of the
following information:

{A) The number of debits, charges, or
payments (If mora than ons);

(B) The date(e the debin(s),
charge(s), or payment(s) will ba sub-
mitted for payment,;

(C) The amount(s) of the debii(s),
charge(r), or paymeant(s),

(D) The customer’s or donor's nams,;

{E} The customer's or donor's billing
information, identified with sufficient
specificity such that the customer or
donor understands what ascount will
be used to collect payment for the
gopds or services or chacitable con-
tribution that are the subject of the
telemarketing {ransaction;

3Trth in Landing Aot 16 U.B.C. 1601 &
seq,, and Ragulation 2, 12 OFR part 226,

iflactronic Fund Transfer Aot 15 UBC
16893 et seg., and Regulation E, 12 OFR part
205,
BFpr purposes of this Rule, the term *slg-
nature” shall include an electronic or digital
form of signaturs, to the extent that such
form of signature 15 recognized as a valid sig-
nature uvnder applioadbls federal law or stata
contract law,
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(F) A telephone number for customer
or donor inguiry that is answerad dur-
ing normal business hours; and

{(3) The date of the custorner’s or do-
nor’s oral authozization: or

{iil) Written wconflymation of the
tranmaction, identified in a clear end
consplenous manner as such on the
outside of the euvelope, aent o Lhe
customer or donor via first class mail
prior to the submission for payment of
the customer’s or donor's billing infor-
mation, and that includes all of tha in-
formation contained in
5§ 310.3(a)AMIA M (G) and a olear and
consplonous statement of the proce-
dures by which the customer or denor
can obtain a refund from the eeller or
telemarketer or charitable organiza-
tion in the event the confirmation ia
inaccurate; previded, however, that this
means of aunthorizebion shall not be
deamed verifiable in instances in which
goods or services are offsred in a trans-
action invoelving a free-to-pay conver-
sion and preacquired account informa-
tion.

{4 Making a false or misleading
atatement to Induce any person to pay
for goods or services or to induce a
charitable contribution.

(b) Assisting and facilitating. It 13 a de-
captive telemarketing act or practice
and a violation of thiz Rule for a per-
son to provide substantial assistance or
support to aby soller or telemarkster
when that person knows or conscionsly
avolds knowing that the seller or tele-
marketer 12 engaged in any act o7 prac-
tice that vielates 5§310.3(a), (c) or (d),
or §310.4 of this Ruls.

(e) Credit cord loundering, Bxcept as
expressly permitted by the applicable
credit card system, i1 1z a deceptive
telemarketing act or practice and a
violation of this Rule for:

(1) A merchant to present to or de-
posit into, or cause another to prezent
to or deposlt into, the credit card sys-
tem for payment, a credit card sales
draft generated by & telemarketing
transaction that is not the result of &
telemarksting credit card transaction
between the cardholdsr and the mer-
chant;

(2) Any person to employ, solicit, or
otherwise cause a merchapt, or an em-
ployee, representative, or agent of the
merchant, Lo present to or deposit into
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the oredit card system for payment, a
credit card aples draft generated by a
telemarketing transaction that is not
the result of a telemarketing credit
oard trapsaction between the card-
nolder and the merchant: or

(3) Any person Lo obtain access to the
credit card system through the nsee of &
business relationship or an afflliation
with & merchant, when such access 18
not authoriged by the merchant agree-
ment or the applicable credit card sye~
tam.

{d) Prohibited deceptive acts or proc-
tices in the solicitation of charitable con-
tributions, It i a fravdulent charitable
solicitation, a deceptive telemarketing
act or practice, and a violation of this
Rule for mny telemarketer soliciting
charitable contributions to miscepre-
zent, direotly or by implication, any of
the following material information:

{1} The nature, purpose, or mission of
any sntity on behalf of which a chari-
table contribution is being requested;

(2) That any charitable contribution
is tax deduotible in whole or in part;

(3) The purpose for which any charl-
table contribution will be used;

(1) The percentage or amount of any
charitable contribution that will go to
a charitable organization or to any
particular charitable program,

(5) Any material aspect of a prize
promotion inclpding., but not limited
to: the odds of being able to receive a
prize; the nature or value of a prize; or
that a chaxritable contribution iz re-
guired to win a prize or to participate
in & prize promotion; or

(8) A charitable organization’s or
tolemarketer’s affiliation with, or en-
dorsemant or spongorship by, any per-
gon or government entity.

43104 Abusive telemarketing acts or
practices.

(a) Abusive conduct generally. It is an
abusive telemearketing act or prachice
and a wvielation of this Bule for any
seiler or talemarkater to engage In the
iollowing conduct:

(1) Threats, intimidation, or the use
of profane or obscane languags,

(2) Reguesting or receiving payment
of any fee or consideration for goods or
sorvices represented to remove deroga-
tory information from, or imgprove, a
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person’s credit history, credit record,
or credit rating until:

(1) The time frame in which the seller
has representad all of the goods or
services will be provided to that person
hag expired; and

(i1} The seller hag provided the person
with documentation in the form of a
consumer report from & consumst re-
porting agency demonstrating that the
promised resulte have been achleved,
such report having been isgued more
than six monthe after the results were
achisved. Nothing in this Rule shonid
be construed to affect the requirement
in the Fair Credit Reporting Act, 15
T.8.0. 1681, that a consumer report
may only be obtalned for a specified
permissible purpose;

(3) Requesting or receiving payment
of any fes or consideration from a per-
son for goods or services represented to
recover or otherwise assiat in the re-
turn of money or any other item of
value paid for by, or promised to, that
person in a previons telemarketing
tranzaotion, until seven (7) busineass
dayg after such money or other item is
delivered to that person. This provigion
shall not apply to goods Or services
provided to a person by a licensad at-
torney;

{4) Requesting or receiving payment
uf any fes or consideration in advance
of obtaining a loan or other extension
of credit when the geller or tsle-
marketer has guoaranteed or Trep
regented a high lkelihood of suscess in
obtaining or arranging a loan or other
extension of ¢rodit for & person;

{&8) Disolosing or receiving, for con-
sideration, unencrypted consumer ac-
gount mnumbera for use in  tele-
marketing; provided, howsver, that this
paragraph shall not apply to the disclo-
sura or receipt of a customer’s or do-
ner's billing information to process a
payment for goods or services or a
charltable contribution pursuant to a
transaction;

(8) Causing billing Information to be
submitted for payment, directly or in-
dirsctly, without the express informed
consent of the customer or donor. In
any telemarketing transaction, the
seller or telemarketer must obtain the
express informed consent of the cus-
tomer or donor to be charged for the
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goods oy eervices or charitable con-
tribution and to be charged using the
identified account. In any tele-
marketing transaction involving
preacquirad account information, the
requirernents in paragraphs (aX}8XD
through (i1) of this section must be met
to evidence expross Informed consent.

(i) In any telemarketing transaction
involviog preacquired account informa-
tion and a free-to-pay counversion fes-
ture, the geller or telemarkater mush:

{A) obtaln from the customer, at a
mintmum, the last four (4) digits of the
gccount number to be charged;

(B) obtain from the customer his or
har express agrecment to be charged
for the goods or sorvices snd to be
charged asing the acoount namber pur-
guant to paragraph (a)BX}iXA) of this
section; and,

() make and maintain an andlo re-
-ecording of the sntire telemarketing
transaction.

(11) In any other telemarketing trans-
action involving preacquired acconnt
information not described in paragraph
{a)B)(1) of this section, the aeller or
telemarketer must: :

{A) at a minimum, identify the ac-
count to be chayged with sufficient
specificity for the sustomer or donor o
nnderstand what account will be
charged; and

(B) obtain from the customer or
donor his or her express agreement to
he charged for the gooda or services
and to be charged using the scotunt
number identified pursuant to para-
graph (a}B8)(11)(4) of this section; or

(T) Fafling to transmit or cause to be
transmittad the telephons number,
and, when made available by the tele-
marketer's carrier, the name of the
telomarketer, to any caller identifica-
tion zervice in use by & reciplent of &
selemarketing call: provided that it
shall not be a vicolation to substitute
(for the name and phone number used
in, or billed for, making the call) the
name of the seller or charitable organi-
zation on behalf of which B tele-
marketing call ia placed, and the sell-
ar's or charitable organization’s cus-
tomer or donor service telephone num-
ber, which is answered during regular
business hours,

(b) Pattern of calls. (1) It is an ahusive
telemarksting act or practice and a

e ==,
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violatton of thizs Ruls for a tele-
marketer to engage in, or for a zeller
to canse a telemarketer to engage in,
thea following conduct:

(i) Causing any telephone o ring, or
engaging any person in telephone con-
versation, repeatedly or continuously
with intent to annoy, abuse, or harass
any person at the called number;

(1) Denying or interfering in any
way, directly or indirectly, with & per-
son’s right to be placed on any reglstry
of names and/or tslephone numbers of
persons whoe do not wish to receive out-
bound telephone calle established to
comply with §310.4(b X101

(ii1) Initiating any outbound tele-
phone call to a person when: .

(A) that person previously has stated
that he or she does not wigh Lo recelve
an outbound telephone call made by or
on behalf of the zelier whoze goods or
gervicez are being offered or made on
behalf of the charitable organization
for which a charitable contribution is
veing =solicited; or

(B) that person's telephona number is
on the "“do-not-call” registry, main-
tained by the Commission, of persons
who do not wish to receive outbound
talephone calls to induce the purchase
of goods or services unless the seller

() has obhtained the express agree-
ment, in writing, of such person to
place calls to that perzon. Such written
agreement shall clearly evidence such
perzon’s authorization that calls made
by or on behalf of a specific party may
be placed to that person, and shall in-
clude the telaphons numbar to which
the calls may be placed and the signa-
ture? of that peraon; or

{ii) has an established business rela-
tionship with such person, and that
porson hag not stated that he or she
does not wish to receive puthound tele-
phone calls undsr paragraph
(o (DE1A) of this section; or

(1v) Abandoning any outbound tele-
phone crll. An outbound telephone call
is “abandoned’ under this section i a
person anawers it and the telomarkeater

sPor purposes of this Rule, the terrn “'aig-
natare® shall tncluds an electronic or digital
form of signature, to the extent that sunh
forrm of sigpature is recognizsd an a valid sig-
rature under applicable federal law or stats
sontract law.
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doas not connect the call to a sales rap-
resentative within two (2) seconds of
the peracn’s completad greating.

(23 1t is an abusive telemarketing act
or practice and o viclation of this Rule
for any person to sgell, rent, lease, pur-
chase, or use any list established to
comply with §310.4bX1X4iiKA), or
maintained by the Commission pursn-
ant to §310.4(by(L{INH(B), for any pur-
puse exceph compliance with the provi-
gions of thig Rule or otherwise to pre-
vent telephone calls to talephone num-
bers on such lists.

{3) A meller or telemarketer will not
be labla for viclating §310.4(b)QAX1L)
and (1) If it can demonstrate that, as
part of the seller's or telemarketer’'s
routine business practice:

) It has established and imple-
mented written procedures to comply
with § 310411 and (i)

(41 I¢ hae trained its personnsl, and
any entity assisting in its cumpliance,
in the procedures established pursuant
to §310.4h XYY

(ii1) The meller, or a telemarketer or
another person acting on behalf of the
geller or charitable organization, has
maintained and recorded a list of tele-
phone numbers the seller or charitable
grganization may not contact, in com-
pliance with §310.4(0X1GEINA),

(iv) The aeller or o telemarketer uzes
a propeze to prevent telemarketing to
any telephone number on any list os-
tablished pursuant to §310.4(b}3)111) or
310.4(b)1Xi1i)B), employing a version
of the “do-not-call’” registry obtained
from the Commission nos more than
thirty-one (31) days prior to the date
any call s made, and maintaine
records documeanting this process;

(v} The seller or & telemarketer oOr
another peracn acting on behalf of the
geller or charitable organization, mon-
{tors and enforces compliance with the
procedurss established pursuant to
§310.4(b)(8)1); and

{vi) Any subsequent call otherwise
violating §310.4(bX L)1) or (ii1) is the
result of error.

(4) A seller or telemarketer will not
be liable for violating 3104k} D{v) if:

{1y the ssller or telemarketer employs
tochnology that ensures abandonment
of no mote than three (3) percent of all
calls answered by a person, measurad
par day per calling campalgn;
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(i1} the seller or telemarkster, for
sach telemarketing call placed, allows
the itelephone to ring for at least fifs
teen (18) seconds or four (4) rings before
dimconnecting an unanswered call;

(11i) whenever g ssler representative
is not available to speak with the per-
son anawering the call within two (2)
seconds after the person’s completed
greeting, the seller or telamarketer
proraptly plays a recorded message
that states the name and telephone
pumber of the seller on whose behalfl
the call was placed”; and

(iv) the saller or telemarketer, 1n ao-
cordance with §310.5(b)-(d), retains
records establishing compliance with
§ 3104004 -(111),

(o) Calling time restrictions. Without
the prior consent of & person, it 15 an
apusive telsmarketing act or practice
and & vielation of this Rule for a tele-
marketer to engage in outbound tele-
rhone calls to a person’s residence at
any time other than between 8:00 a.m.
and 5:00 p.m. logal time at the called
person’s looation,

(d) Requived oral disclosures in the soale
of goods or services, It 18 an abusive tele-
marketing act or practice and a viola-
tion of this Rule for a telemarketer in
an outhound telephope call pr internal
or external upsell to inducs the pur-
chase of goods or services to fail to 4lz-
close truthfully, promptly. and in a
clear and conspicucuz manner %o the
person receiving the call, the following
information:

(1) The identity of the ssller;

(2 That the purpose of the call is8 to
goll goods or services;

(3) The nature of the goods or zerv-
ices; and

(4) That no purchase or payment is
necesgary to be able to win a prize or
participate in a prize promotion if a
prize promotion is offered and that any
purchase or payment will not increase
the person’s chances of winning, This
disclosure must be made before or In
conjunction with the description of the
prize to the person called. If requested
by that person, the telemarketer must
discloge the no-purchase/mo-payment

77This provision does nob affect any seller's
or telemarketer's obligation to comply with
relevant state and federal laws, including
but not limited to the TOPA, 47 U.B.C. 227,
and 47 CFR part 54,1200.
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entry method for the prize promotion;
provided, however, that, in any internal
upsell for the sale of goods or services,
the saller or telemarketer must pro-
vide the disclosures lsted in this sec-
tion only to the extent that the infor-
mation In the upsell differs from the
disclosurss provided in the initial tele-
marketing transaotion.

(e) Reguired oral disclosures in charl
tabie solicttations. It iz an abusive tele-
marketing act or pragtice and a viola-
tion of this Rule for a telemarketer, in
an outhound telephone oall to induce a
charitable contribution, to fail to dis-
cloge trothfully, promptly, and in a
clear and conspiowcus manner to the
person raceiving the call, the following
information:

(1) The identity of the charitable or-
ganization on behalf of which the re-
guest 1z being made; and

(?) That the purpose of the call iz to
solicit a charitable contribation.

[68 FR 4669, Jan. 29, 2003, ag amanded at 83
PR 15273, Mar. 29, 2004)

$3105 Recordkeeping requirements.

{a) Any geller or telemarketer shall
koep, for a period of 24 months from
the date the record is produced, the fol-
lowing vecords relating to ite tale-
markating activities:

(1) All substantially different adver-
tising, hrochures, telemarkeating
soripts, and promotional materials;

(2 The name and last known address
of each prize reciplent and the prize
awarded for prizes that are rep-
resented, directly or by implication, to
have a value of $25.00 or more;

(3) The name and last known address
of each customer, the goods or services
purchased, the date guch goods or serv-
ices were shipped or provided, and the
amount paid by the customsr for the
goods or services: ®

{4) The name, any fctitious name
used, the last known home address and
telephone number, and the Job title(s)
for all current and former employess

EFor offers of consumer oredit products
gubject to the Truth in Lending Act, 15
U.8.0C. 1801 #¢ se¢., and Regulation Z, 13 CFR
296, cornpliance with the rocordlesping re-
quirements undsr the Truth in Lending Act,
and Regulation Z, shall conskisute compli-
ance with §310.6(a)3) of this Ruls,
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directly invelved in telephone sales or
golicitations; provided, however, that if
the seller or telemarketer permits fic-
titious names to be nsed by employees,
aach fletitious name must be traceabls
to only one spacific employes; and

(6) All verifiable authorizations or
records of express informed consent or
axpross agresment reguired to be pro-
vided or receivad under this Bule.

() A wseller or telsmarkster may
keep the records required by §310.5(a)
in any form, and in the same manner,
format, or place as they keep such
records in ths ordinary oourse of busi~
ness. Fallure to keep all records re-
quired by §310.5(s) shall be a viclation
of this Rule,

{¢) The seller and the telemsarketer
calling on behalf of the seller may, by
written agreement, allocate responsi-
bility betwesn themselves for the reo-
ordkesping required by this Section.
When & ssller and telemarketer have
entered into such an agreement, the
terms of that agreement shall govern,
and the seller or telemarketer, as the
case may be, need not keep records
that duplicate those of the other. If the
agreement 1s unclear ag 0 who must
maintain any required record(s), or if
no such agreement exists, the seller
shall be responsible for complying with
88810.5(ax1)-(8) amnd (6 the tele-
marketer shall he responsible for com-
plying with §310.5(a)(4).

(d) In the event of any dissolution or
termination of the seller's or tele-
marketer's busginess, tha principal of
that seller or telemarketer shall main-
tain all records gs required under thia
Bection. In the event of any =ale, as-
signment, or other change in ownership
of the seller's or telemarketer's busi-
ne&g, the successor business shall main-
tain all records required under this
Section.

§310.6 Exempifons.

(a) Solicitations to induoce charitable
contributions via outbound telephone
calls are not covered by
§310.4(b)(1)(1HXBY of this Rule,

(b} The following acts or practices
are exempt from this Ruls:

(1) The sale of pay-per-call services
subject to the Commission’s Rule enti-
tled “Trads Regulation BEule Pursuant
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to the Tslephone Disclosure and Dis-
pute Resclution Act of 1892,” 168 CFR
Part 308, provided, however, that this
examption does not apply t0 tha re-
quirements of §5310.4(a)(1), (aXT), (b),
angd (e);

(2) The male of franchises subiect Lo
the Commiaston's Rule entitled "Dis-
plesure Requirements and Prohibitions
Concerning Franchising and Business
Opportunity Ventures,” (“Franchise
Rule™) 18 CFR Part 438, provided, how-
gver, that this exempition doss not
apply to the requirements of
§8310.4(aX(1), (8 XT), (b), and (e);

(3) Telophone caliz in which the sale
of goods or services or charitable solio-
itation is not completed, and payment
or authorization of payment is not re-
quired, until after a face-to-face aales
or donation prasentation by the seller
or charitable orgaunization, provided,
however, that this exemption does not
apply to  the reguirsments of
§§310.4aX1), (aXD), (b), and (e);

(4) Telaphone callg initiated by 8 cus-
tomer or donor that are not the result
of any solisttation by a seller, chari-
table organization, or telemarketer,
provided, however, that this exemption
doeos not apply to any instances of
upselling included in such telephone
calls;

(5) Telephone calls initiated by a cus-
tomer or donor in response to an adver-
tisement through any medinom, other
than direct mall solicitation, provided,
howaver, that this sxemption does not
apply to calls initiated by a oustomer
or donor In response to an advertise-
ment relating to investment opportuni-
tieg, business cpportunities vther than
business arrangements covered by the
Franchige Rule, or advertizsements in-
volving goods or services described fn
§§310.3(aXIXvi) or 310.4(aX2)-(4); or to
any instances of upselling included in
such telephone calls;

{6) Telephone callz initiated by 2 cue-
tomer oy donor in response to a direct
mail solicitation. including solicita-
tionz via the U.5. Postal Service, fae-
simile transmission, electronle madil,
and other similar methods of delivery
in which & gzolicitation ls directed to
specific address(es) or person(s), that
clearly, conspicuously, and truthfully
diselozes all material Information list-
od in §310.3&)1) of this Rule, for any
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goods or services offered in the direct
mall solicitation, and that ¢ontains no
material misrepresentation regarding
any item contained in §310.3(d) of this
Bule for any requested charitable con-
tribution; provided, howaver, that this
exemption does not apply to calls initi-
ated by a customer in response to a di-
ract mail solicitation relating 1o prize
promotions, investment opportunitias,
business opportunities other than busi-
ness arrangemente covered by the
Pranchize Rule, or goods or services de-
soribed in §8310.3(a)(1)(v]) or 310.4(aX2)
(4); or to any instances of upselling in-
cluded in such telephone cails; and

(7 Telephone calls betwesn z tale-
markater and any business, excepb
calls to induce the retall sale of non-
durable office or cleaning supplies; pro-
vided, however, that §310.4(IHKE)
and §310.5 of thiz Rule shall not apply
to sellers or telemarketers of non-
durable office or olsaning supplies.

$810.7 Actions by states and private
Ppersons,

{a) Any attorney general or other of-
ficer of & state authorized by the state
to bring an actionm under the Tele-
marketing and Consumer Fraud and
Abuse Prevention Act, and any private
person whoe brings an action under that
Act, shall serve written notice of its
action on the Commiszion, if feasible,
prior to its imitiating an action under
this Rule. The notice shall be sant to
the Office of the Dirsctor, Bureau of
Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580,
and shall include & copy of the state's
or private person's complaint and any
other pleadings to be filed with the
court. If prior notice is not feaslble,
the state or private person shall serve
ths Commission with the required no-
tice immediately upon instituiing its
action.

(b} Nothing contained in this Bection
ghall prohibit any attoruey general or
other authorized state official from
proceeding in state court on the basis
of an alleged violation of any civil or
eriminal statnte of such state.

§310.8 Fee for access io the National
Do Not Call Registry.

(a) It 15 2 violation of this Rule for
any seller {0 inttiate, or cause any

410




D

Case 1:08-cv-05560 Document6  Filed 10/02/2008 Page 28 of 31

Federal Trode Commission

telemarkoter to initiate, an outhound
telephone call to any person whoss
telephone number iz within a given
area code unless such seller, sither di-
rectly or through another person, first
has pald the annual fee, required by
§310.8(¢), for access to telephone num-
bers within that arsa code that are in-
cludad in the National Do Not Call
Regilatry maintained by the Commis~
sion under §310.4(b)NEHXBY; provided,
however, that such payment 18 not nec-
espary if the ssller initiates, or causes
a telemarketer to initiate, calls solsly
to perasons pursuant to
85310.4(b)(1 U XBYE) or (), and the
seller does not access the National Do
Not Call Registry for any other pur-
pose.

(b It 18 & viclation of this Rule for
any telsmarketer, on behalf of any sell-
er, Lo initiate an outbound telephone
call to any person whose ltelephone
number ia within a given area code un-
lesn that seller, either dirsctly or
through another person, first has paid
the annual fee, required by §310.8(0).
for access to the telephons numbers
within that area code that are included
in the National Do Not Call Registry;
provided, however, that such payment
ie not necessary if the seller initiates,
or causes a telemarketer to initiate,
scalls solsly to persons purspant to
5310 4AXIIXBEMD or (), and the
seller does not access the National Do
Not Call Registry for any other pur-
nose,

(¢) The annual fes, which must be
pald by any person prior to obtalning
access to the National Do Not {all
Registry, is $62 per area code of data
accesead, up to a maximuom of 317,060
provided, howsver, that there shall be
no charge for the first five area codes
of data accessed by any person, and
provided further, that there shall be no
charge to any person engaging in or
causing others to engage in outbound
tolephona calls to consumers ang who
is accessing the Natlonal Do Not Call
Reglstry without being required under
this Rule, 47 CFR 64.1200, or any other
Foderal law. Any person accessing the
National Do Not Call Registry may not
participate in any errangement to
share the cost of accessing the res-
iztry. including any arrangement with
any telemarketer or service provider to

§310.8

divide the costs to acoess the registry
among various clients of that tels-
markster or service provider,

(d4) After a person, either direotly or
through another pergon, pays the fees
set forth in §310.8(c), the person will be
provided a unique account number
which will allow that person to access
the registry data for the selected area
codes at any time for twelve months
following the firgt day of the month in
which the person paid the fee {‘tha an-
nual period’”). To obtain access to addi-
tional ares codes of data during the
first six months of the annual period,
the person must first pay %62 for each
additional area code of data not inl-
tially melected. To obtain aceess to ad-
ditional area codes of data during the
gecond six months of the annual period,
the person must first pay $31 for each
additional area code of data not ini-
tinlly selected. The payment of the ad-
ditional fee will permit the person to
acoees the additional area codes of data
for the remainder of the annual period,

{a) Access to the National Do Not
all Registry iz limited to tele-
markebers, sellers, others engaged in or
cpusing others to engage in telephone
calls to consumers, servics providers
acting on behalf of such persons, and
any government agency that has law
enforecement anthority. Prior to access-
ing the National Do Not Call Registry,
a person must provide the identifving
information reguired by the operator of
the registry to collect the fse, and
must certify, under penalty of law,
that the person is accessing the reg-
istry solely to comply with the provi-
sions of this RBule or to otharwise pre-
vent telephone calls to telephone num-
bers on the registry. If the person is ac-
ceseging the registry on behalf of sell-
ors, that psrson also must identify
each of the gellers on whoss behalf it is
accessing the reglstry, must provide
sach seller’s unlgue acconnt number
for accees to the national registry, and
must certify, under penalty of law.
that the sellsre will be using the infor-
mation gathered from the registry
solely to comply with the provisions of
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this Rule or otherwise to prevent tele-
phons calls to telephone numbers on
the registry.

[68 PR 45144, July 31, 2008, a8 amended ab 69
FR 46685, July 30, 2004; 70 FR 43880, July 27,
2005; 71 FR. 43084, July 31, 2006)

§210.0 Beverability.

The provisions of this Rule are sepa~
rate and severable from one another. If
any provision is stayed or {etermined
t0 be invalid, 1t is the Commisgion’s in-
tention that the remaining provisions
shall continue in sffect,

PART 311—TEST PROCEDURES AND
LABELING STANDARDS FOR RE-
CYCLED OIL

Bao.

3111 Dellnitions.

311.2 Staysd or invalld parts.
511.3 Presmption,

311.4 Testing.

3115 Labsling.

311.8 Prohibited acte,

AUTEORITY: 42 U.8.0. 6363(d),

BourcE: 60 FR 55421, Oot. 31, 1995, unless
otherwise noted.

$311.1 Definitions.

Agp usad in this part:

{8) Monufacturer means any person
who re-refines or otherwise processes
used 01 to remove physical or chem-
ical imypurities aoquired through use or
who blends such re-refinad or otherwise
processed wsed oil with new oil or addl-
tives.

(b) New oil means any synthetic oil or
oil that has been refined from crude oll
and which has not been used and may
or may unot contain additives, Such
term does not include nassd oil or racy-
¢led oil,

(e) Processed used ofl means re-refined
or otherwise processed nsed oil or blend
of oil, consisting of such ye-refined or
otherwise processed used oil and new
oil or additives.

(Q) Recycled vil means processed used
o0il that the manufacturer has deter-
mined, pursuant to section 311.4 of thiz
part, is substantially equivalent to new
o1l for use as engine oll,

(e) Usged pil means any synthetic oil
or pil that has been refined from crude
oil, which has been used and, as a re-
spult of such uee, has been contami-
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nated by physical or chemical impuri-
tes.

(f) Rewrefined il means used oil from
which physical and chemical contami=
nants acquired throngh use have besn
removed.

£911.2 Btayed or invalid parts.

If any part of this rule is stayed or
held invalid, the rest of it will remain
in force.

£311.8 Preemption.

No law, regulation, or order of any
State or political subdivision thereof
may apply, or remain applicable, to
any countainer of reoycled oil, if such
law, regulation, or order requires any
container of recyeled oil, which con-
talner boars a labsel in accordznce with
the terms of 8311.56 of this part, to bear
any label with regpect to the cormpara-
tive characteristics of snch recycled oil
with new oil that is not ldentical to
that permitted by §311.5 of this part.

§311.4 Testing.

To determine the substantial equiva~
lenoy of processed used oil with pow ol
for use as engine oll, manufacturers ar
their deaignees must use the test pro-
eedures that wera reported to the Com-
mission by the National Institutes of
Standards and Technology (“NIST') on
July 27, 1995, antvitled “‘Engine Of} Ti-
censing and Cerdification Bystem,”
Armerican Petroleum Institute (“API),
Publication 1608, Thirteenth Edition,
January 1895. API Publication 1509,
Thirtesnth BEdition has been updated to
APl Publication 1508, Fifteenth Edi-
tion, April 2002. API Publication 1509,
Fifteenth Bdition, April 2002, is incor-
porated by veference. This incorporas
tion by refsrencs is approved by the IM-
ractor of the Federal Register in ac-
cordance with 5 177.8.C. 552{a) and {1 CFR
part Bl. Copies of the materials ipcor-
porated by refersnce may be obtained
from: API, 1220 L Btreet, NW., Wash-
ington, DC 20005. Coples may be in-
spected &t the Federal Trade Commig-
slon, Consumer Responaes Denter, Room
130, 600 Pennsylvania Avenue, NW.,
Washington, DC 20580, or at the Na-
tional Archives and Records Adminis-
tration ('NARA™). For informasion on
the availability of this material at
NARA, call (202) 741-6030, or go to:
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ATTACH B

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

)
FEDERAL TRADE COMMISSION, )

) Civil No.
Plaintiff, }
)
V. )
)
GLENN L. PATTEN, individually, and )
doing business as Glenn L. Patten )
Marketing Solutions and as Marketing )
Solutions, )
)
Defendant, )
)

AFFID. DEFENDANT GLE N ATTESTING
TO TRUTHFULNESS OF INDIVIDUAL FINANCIAL STATEMENT

I, Glenn L. Patten, Sr., hereby state that the information contained in my Individual
Financial Statements dated February 6, 2008, and February 15, 2008, was, to the best of my

information, knowledge, and belief, true, accurate, and complete at such time.

I declare under penalty of perjury under the laws of the United States that the foregoing
is

true and correct. Executed on [date], at

[city and state/province].

[Signature of Defendant)

[Print Full Name)
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g7

State/Province of , City of
Subscribed and sworn to before me
this day of , 200 __
Notary Public

My Commission Expires:
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