UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA,
Plaintiff,

V. Civil No. 03-12219-DPW
SELECT PORTFOLIO SERVICING, INC.
(formerly Fairbanks Capital Corp.),

a Utah corporation, SPS HOLDING CORP.
(formerly Fairbanks Capital Holding Corp.), -
a Delaware corporation, and

THOMAS D. BASMAJIAN,

Defendants.

i i i i i S R N A

MODIFIED STIPULATED FINAL JUDGMENT AND ORDER

Pléi_'ntiff, the Unsted 'Sté.tes of Ameﬂcg, acting upon notiﬁCati(:;n and auﬂiorization to the
Attomey General by the Federal Trade Commission (“FTC” or “Commission”) and the Secretary |
of the .Department of Housing and Urban Development (“HUD"), has filed 2 Motion to Modify
Order Preliminarily Approving Stipu]afed Final Judgment and Order as to Fairbanks Capital
Corp. and Fairbanks Capital Holding Co'i‘p. (*Motion”). The Motion alleges that justice requires
modification of this Court's November 21, 2003 Order Preli_minarily Approving Stipulated Fiﬁal
Judgment and Order as to Fairbanks Capital Corp. and Fairbanks Capital Holding Corp_.
(“Stipulated Order”). The parties reqﬁest’ that several provisions of the Stipulated Order be
modiﬁ_ed.

Plaintiff and Defendants SPS Holding Corp. and Select Portfolio Servicing, Inc.

(collectively, “SPS” or “Defendants”™), formerly Fairbanks Capital Holding Corp. and Fairbanks



Capital Corp., by and t_hrough their respective co.uﬁsel, have agreed to entry of this Modiﬁeﬁ
Stipilla-ted'Finai Judgment and Order (“Modified .Ordé_r”) by this Court, without irial or
adjudication of any issue of fact or law. |

The parties having requested the Court to enter this Modified Order, it is therefore
ORDERED, ADJUDGED, AND DECREED as follows: |

FINDINGS

1. This Court has jurisdiction over Defendants and the subject matter of this action.
Venue in the District of Massachusetts is proper.

2. The coraplaint, filed on November 12, 2003, states a claim npon which relief may
be granted against Defendants under Sections 5(a), S(m)(1XA), and 13(b) of the FTC Act, 15
U.S.C. §§ 45(a), 45(m)(1)(A), and 53(b); the _FDCPA, 15U.S.C. § 1692 ¢t a'ég., as amended; the
FCRA, 15 U.S.C. § 1681 et seq., as amended; Sections 6 and 16 of the RESPA, 12 US.C.
§§ 2605 and 2614; and Section 3500.21 ofRegul'ation X, 24 C.ER. Pt. 3500.21.

3. The activit‘ie_s of Defendants are in or affecting commerce, as “commerce” is
defined in Section 4 of the FTC Act, 15U.S.C.§44. |

4, Defendants héve not admitted any of the allegations of wrongdoing set forth in the
complaint or the Motion, and entry of the Modified Order is not an admission of any such
allegations of wrongdoing or violation of law. Nonetheless, Defendants stipulate and agree to
entry of the Modified Order in order to settle and resolve these disputes.

s. Sinee the Stipulated Order was entered, the FTC and Defendants have consulted
conceﬁﬁng.implementatjon of its requirements. In light of these developments, the

circumnstances in this case have changed such that modification of the Stipnlated Crder is



necessary and appropriate, and relief from certain provisions cf the Stipulated Order is justified.
6. | Plaintiff and'Defendant_s waive all rights to seek judicial review or oi%.hf:rwiée
challenge or contest the validity of the Modified Order,. and Defendants waive any right that may
arise under the Equal Access to Justice Act, 28 U.S.C. § 2412.
7. Entry of the Modified Order is in the public interest.
‘ORDER
DEFINITIONS
8. - For purposes of this Modified Order, the following definitions shall apply:
a “broker’s price opinion” shall mean an estimate of the probable sale price
of the property securing a loan which is obtained by_ any Defendant at the
CONSUMET’S EXPense;
b. “clear and conspicuous” shall mean that the information is displayed ina
manner:_tha-t is readily noticeable, readable, and uniderstandable;
c. “Defendants” shall mean, collectively, SPSHC and SPS;
d. “document” is defined as provided in Federal Rule of Civil Procedure
34(a), and includes wﬁﬁngs, drawings, graphs, charts, photographs, audio
and video recordings, computer records, and other data compilations from
which information can be obtained and translated, if m%cessary,_ through
detection devices into reasoniably usable form. A draft or non-identical
copy 18 a separate document within ﬂic_ meaning of the term;
e.  “FCRA” shall mean the Fair Credit Reporting Act, 15 U.S.C. §5 1681-

1681x, as amended;



“FDCPA” shall mean the Fair Debt Collection Practices Act, 15 US.C.
§§ 1601-1692, as amended;

“The Federal Trade Commission Act™ or “FTC Act” shall mean 15 U.S.C.
§§ 41-58, as amended;

“fees” shall mean:fees for late payments, property inspections, broker’s
price opinions, appraisals, legal services, reinstatement, and any other fees
or charges that a consumer is or was assessed by Defendanis in connection
with the servicing of any loan;

“FHA mortgage loan” shall mean any loan ipsured by the Federal Housing
Administration (FHA) in accordance with Title IT of the National Housing
Act, 12US.C. § 1707 el seq.;

“force placed insurance” shall mean insurance cbtained by any Defendant
at the consumer’s expense;

“lpan instruments” shall mean the mortgage deed and/or promissory note
signed by the consumer to consumimate his.or her loan;

“monthly paymert” shall mean a monthly or othe.r periodic payment a
consumer must make under the loan instruments to repay the loan
principal, pay mterest on the principal; and, if necessary, fund escrow
accounts for insurance and/or real estate taxes; -

“person” shall mean any individual, group, unincorporated association,

limited or general partnership, corporation, trust, or other business entity;



“ProPeﬂy inspection’ shall mean an inspection of the property securing 2
loan to determine the property’s physical condition ade occupancy status,
“T_he Real Estate Settlement Pro'ce:dwes Act” or “_RESPA” shall mean 12
-ULS.C. §§ 2601-2617, as am'endcd;

“receipt” shall mean the date that SPS or any agent of SPS (sﬁcﬁ as an
employee or lockbox vendor) recetves a payment of good funds (or other
item or infohnation, as étpp]icab]e);

“Regulation X" shall mean RESPA’s-implementting regulations, 24 CF.R.
- Pt. 3500, as amended; |

“servicing” shall mean receiving any Sc:heduled montlﬂy payments from a
consumer pursuant to the terms of ény'.loan, including amounis for escrow
accounts, and making the payments of principal and interest and such
other payments with_respect to the ammounts received from ﬁxe consumer as
may be required pursuant to the te'fm‘s of the loan. “Servicing” shall also
include any related loan servicing activity such as the administration of
loan accounts, the collection of loan payments, the foreclosure of real
property, the use of consumer reports and the furnishing of information to
comsumer reporting agencies, and the collection or imposition of fees in
relation to any of the foregoing;

“SPS” shall mean Select Portfolio Servicing, Inc., a Utah corporation,
formerly known as Fairbanks Capitai Corp., and its successors and as:signs,

by whatever names they might be known;



t. _ “‘SPSHC” ghall mean SPS Holding Corp., 2 Delaware corporation,
formerly known as Fairbanks Capital Holding Corp., and its successors
and aési gns, by whatever names they might bé known;

u. “Stipulated Order” shall mean the Crder Preliminarily Apprcvving
Stipulated Final Jadgment and Crder as to Fairbanks Capital Corp. and
Fairbanks Capitat Holdin‘g Corﬁ., entered by this Court on November 21,
2003; and |

V. “total amount due” shall mean the amount that is necessary to pay the loan
in'full_?a_nd any associated charges (that is, the total of principal, interest,
and unpaid advances, fees and charges).

INJUNCTIVE RELIEF
L
IT IS THEREFORE ORDERED that Defendants, and each of them, their officers,
employees, agents, representatives, and all other persons or entities in active concert or -
| participation with them who receive actual notice of this M(;(i_iﬁed Order by personal serviée or
otherwise, directly or through any corporation, subsidiéry; division, or other device, are hereby
permanently restrained and enjbi'n_ed, in connection with the servicing of any loan, from:
A.  Failing to api:ly all amounts accepted in connection with a loan against interest
and principal due, before crediting taxes, insurance or fees, prﬁvided thai:

(1) with respect to loans using uniform loan instruments with a “revision date”

prior to March 1999, Defendants may .apply payments received in accordance with

thie provisions thereof, and (2) this requirement shall not apply to loans which



have been referred to foreclosure in accordance with the requirements of this
Modified Order; |
| Failing to (1) accept as of the date of receipt, or to credit effective as of the date of
receipt, amounts paid in connection _wi_th a loan that are equal to the scheduled
monthly principal and intcrgst amount or are short of that amount by SQS or less;
and (2} advance the borrower’s due date, provided that this requirement shall not
apply to loans which have been refé:red to foreclosure in accordance with the
requirements of this Modified Order,
Failing, in the event that Defendants do not credit a payment, to send within
five (5) business days of receipt of that payment a written notice to the consumer,
at no cost to the consumer, that:
(1)  Encloses the payment being returned (if the payment is being
returned); and
(2)  Statesin a clear and conspicuous manner:
(a) that Defendants have not credited the payment;
{b)  thereason(s) for declining to credit the payment;
{c) the ameunt the consumer must pay to ensure that
Defendants will accept and credit a future payment; and
{dy  atoll-free phone number for the consunier to call for
assistance; |
Provided that if a forebea:aﬁce is being actively pursued or negotiated_ on

a loan at the time of receipt of a payment, such notice may be sent within



fifteen (15) business days of receipt.
D. Misrepresenting, expressly or by implication, any amount that a consumer owes;
E. Misrepresenting, expressly or by implication, that any fee is .allowed urder the
foan inéi:ume‘nis, permitted by law, or imposed for services actually rendered;
F. Misrepresenting, expressly or by implication, the amount, nature, or terms of any
fee or other condition ar requirement of any loan; and
G. Failing to make disbursements of escrow funds for insurance, taxes and other
charges with respect to the property in a timely manner.
IL
IT IS FURTHER ORDERED that Defendants, and each of them, their officers,
employees, agents, representatives, and all othér persons or entities in active concert or
pm’ticipa_tion with them who recei'\}e actnal notice of this Modified Order by personal service or
otherwise, directly or throﬁgh any corporation, subsidiary, division, or other device, are hereby
pe'rmanently resirained and enjoined, in connection with the servicing of any loan, from:
A, Charging for force placed insurance before ina‘iling, at nb: cost to the consumer, at
~ least two (2) wriiten notices to the consumer providing clear and conspicuous
notice of the procedures by which the consumer may demonstrate that the
- consumer already has insurance coverage and providing at least thirty (30)
calendar days from the mailing (by first-class mail} of the first notice and tw'enty :
(20} calendar days from the mailing (by certified mail} of the second notice for the
consumer i¢ demonstrate coverage, provided that, the second notice shall not be

mailed untif the first thirty-day period has expired;



Faihng to accept any reasonable form of confirmation from a consumer of existing
insurance coverage, including verbal confirmation of the existing msurance policy
number along with the identity of the insurance company or agent;

Force placing insurance on a consumer’s home when Defendants know.or fail to
take reasonable actions to de'términc whether such insurance is already in place;
Failing, within fificen (15} days of receipt of confirmation of a consumer’s
‘existing jnsurance coverage, to refund all force placed insurance premiums paid
during the overlapping coverage period and any related fees charged to the
consumer's account during the ovérlapéing coverage period; and

Placing a consumer’s loan in default, a'ssessipg late fees, or initiating foreclosure
proceedings solely due to the consumer’s nonpayment of insuran.ce_ premiums,
provided that the insurance charges may become additional debt of the consumer
secured by the SBcurify instrument and interest may be charged thereon as
provided in the loan instrzments.

IIL

IT IS FURTHER ORDERED that Defendants, and each of them, their officers,

employees, agents, representatives, and all other persons or entities in active concert or

participat_ion' with them who receive actual notice of this Modified Order by persorial service or

otherwise, direc-tiy or through any cbrporation, subsidiai'y, division, or cther device, are hereby

permanently restrained and enjoined, in connection with the servicing of any loan, from assessing

and/or collecting any fee unless it is for services actually rendered and is a) expressly authorized,

and clearly and conspicuously disclosed, by the loan instruments and not prohibited by law;

9



b) expressly permitted by law and not prohibited by the loan instruments; or c) a reasonable fee
for a specific service requested by a consumer that is assessed and/or collected only after clear
and conspicuous disclosure of the fee is provided to the consurner and explicit consent is
. obtained from the consumer to pay the fee in exchange for the service, and such fee is not
otherwise prohibited by law or the loan ins_truﬁlents.
1v.

IT IS FURTHER ORDERED that Defendants, and each of them, their officers,
employees, agents, representatives, and all other persons or entit_ies in active concert or
participation with them who receive actual notice of this Modified Order by personal service ot
otherwise, directly or through any corporatioh, subsidiary, division, or other device, are hereby
permanently restrained and enjoined, in connection Wlth the servicing of any FHA mortgage
‘loan, from assessing and/or collecting any fees prohibited by FHA statutory, regulatory, or
written handbook requirements.

V.

IT IS FURTHER. ORDERED that, for five (5) years afier the date of en_t_ry of the
Stipulated Order, Defendants, and éach of them, their officers, employees, agents,
representatives, and all other persons or entitie_s in actij:e'conpm or participation with them who
receive acﬁia_l notice of this Modifted Order by personal 'scl-vice or otherwise, directly or through
any cozpomﬁon, subsidiary, division, or othcf device, are hereby permanently restrained and
enjoined, in connection with the servicing of any loan, from assessing and/or collectin g the

following fees:

10



Fees for demand letters or any other collection letters or notices;
Fees for property inspections, provided that Defendants may impose reasonable
fees for property inspections actually performed if: (1) the consumer’s loan
payment has not been received within forty-five (45) calendar days of the due
date; ané (2) the inspections are limited to the initial inspection and to additional
inspections during the period of continued delinquency not more frequent than
gvery thirty (30) calendai' days and only if Defendants (a) have been unable to
contact the consumer for the previous thirty (30} calendar days or (b]'w have been
gble to contact the consumer but have determined that the mortgaged property is
vacant; and

- Fees for broker’s price opinions, provided x_‘fmt Defendants may impose reasonable
fees for a broker’s price opinion ordered and actually perfonﬁe_d if: (1) t_ﬁe
consumer's loan payment has not been received within sixty-three.(63) calendar
days of the due date; and {2) the brokéx’§ price opinio.ns are limited to the initial
broker's price opinion and to additiqnal broker’s price opinions during the period
of continued delinﬁuency not ﬁOre frequent than every six (6) months.

VL

IT IS FURTHER ORDERED that, for ten (10) years after the date of entry of the

Stipulated Order, Defendants, and each of them, their officers, employees, agents,

representatives, and all other persons or entities in active concert or participation with them who

receive actual notice of this Modified Order by personal service or otherwise; directly or through

any corporation, subsidiary, division, or other device, are hereby permanently restrained and

11



’

enjoined, in connection with the servicing of any loan, from assessing and/or collecting attorneys
fees, p_fqvided that Defendants may impose reasonable attomneys’ fees if: (1) the fees are
necessary to probess a foreclosure sale of the property or are otherwise permitted fees under
Section III of this Modified Order; (2) a law firm has in fact performed the srerﬁ'ices or the fees
are otherwise p‘en:ni.tted fees under Section VI[ of this Modif_ied Order; (3) a law firm has in fact
charged Defendants for the services; and (4) Defendants have documented that the fees comply
with ﬁ;e requirements of this Modified Order.

IT IS FURTHER ORDERED that, for ten (10) years after the date of entry of the
Stipulate:d Order, Defendants, and each of them, their officers, employees, agents,
representatives, and all other persons-or en_ti-ties in active concert or participation with them whﬁ
receive actual notice of this Modified Crde_r by personal service or otherwise, dire:ct]y or through |
any corporation, subsidiary, division, or otﬁer device, are hereby permanently restrained and
enjoined, in connection with the servicing of any loan, from:

A, Estimating attorneys’ fee:s, provided that, in connection.wiﬂl the reinstatement or

payoff of a loan in foreclosure, Dcfendant-é my provide consumers with a
reasonable, good faith estimate of attorneys’ fees if Defendants state clearly and
conspicuously: (1) the amount of fees due for services rendered as of the time of
the quote based on available information; and (2) that the estimated fees a'r§
estimates of fees that may be incurred if the legal action continues until a specific

date;

12



Failing within sixty (60) days of the reinstatement or payment in full of a lozn
from foreclosure: (1) to perfonﬁ .a recpnbiliation of the attomeys’ fees paid bf the.
borrower and assessed by a law firm to ensure that all attorneys’ fees assessed
were imposed for sérvices actually performed; and (2) to reilﬁbﬁrse the borrower
in the event of any overpayment, using reasonable effofté to update the borrower’s
address; and |

Failing to require all law firms employed by Defendants: (1) to certify to
Defendants annually in writing that they comply with the terms of this quiﬁed
Ord_er? and (2) to report to Dcfendaﬁts within five {5} business days of service on
the Jaw firm any lawsuits against the law firm that relate to, or may felatc to, loans
serviced by the Defendants.

VIIL

IT IS FURTHER ORDERED that nothing in this Modified Order shall permit the

Defendants to impose any fee or take any other action that is prohibited by any state or federal

Jaw or regulation and/or prohibited by the loan instruments and/or other contractual agreement

with the consumer.

1X.

IT 1S FURTHER ORDERED that Defendants, and each of thern, their officers,

employees, agents, representatives, and all other persons or entities in active concert or -

participation with them who receive actual notice of this Modified Order by perscenal service or

otherwise, directly or through any corporation, subsidiary, division, or other device, are hereby

permanently restrained and emjoined, in connection with the servicing of any loan that was in

13



default at the time 1t was obtained by Defendants, from:

A.

Using any false, deceptive, or misleading representation or means in connection

with the collection of any debt, in violation of Section 807 of the FDCFPA, 15

US.C.§ 16926, including but not limited to: (1) falsely representing the character,

-amount, or legal status of a debt, or any services rendered or compensation which

' m'ay be lawfully received by a debt collector for collection of a debt, in violation

of Sections 807(2)(A) and (B) of the FDCPA, 15 U.S.C. §§ 1692¢(2)(A) and (B);
(2) communicating or threatening to communicate to any person credit
information which is known or which should be known to be false, including the

failure to communicate that a disputed debt is disputed, in violation of Section

807(8) of the FDCPA, 15 U.S.C. § 1692¢(8); and (3) using false representations

or deceptive means to collect or attempt to collect a debt or to obtain information.
concerning a consumer, in violation of Section 807(-1 0) of the FDCPA, 15 US.C.
§ 1692e(10); | |

Using any unfair means to-collect or attempt to collect a debt, including but not
limited to collecting amounts (including any interest, fee, charge, or expense
incidental to the principal obligation) ﬁ_o_t authorized by the agreement creating the
debt or permitted by law, in violation of Section 808(1) of the FDCPA, 15 U.8.C.
§ 16921(1); |

Failing to notify consumers of their right to dispute and obta-in verification of their
debts and to obtain the name of the original .creditor, either in the initial

communication with consumers by Defendants; or within five days thereafter, in

14



D.

violation of Section 809(a) of the FDCPA, 15 U.S.C. § 1692g(a); and
Failing to comply in any other respect with the FDCPA, as amended, or as it may
be amended in the future.

X.

IT IS FURTHER ORDERED that Defendants, and each of them, théir officers,

employees, agents, representatives, and all other persons or entities in active concert or

participation with them who receive actual notice of this Modified Order by personal service or

otherwise, directly or through any corporation, subsidiary, division, or other device, are hereby

permanently restrained and enjoined, in conmection with the servicing of any loan, from:

A

Fumnishing information relating to any consumer to a consumer reporting #gency
if Defendants know or have reasonable cause to believe that the information is
inaccurate, as provided in Section 623(a}(1)XA) of the FCRA, 15US.C. §1681s-
2(=)(IXA);

Failing to promptly notify a consumer report_ing agency, as required by Section
623(a)(2) of the FCRA, 15 U.S.C. § 1681s-2(a)(2), when Defendants have
determined that information pre?iously furnished about any consumer to the
consumer reperting agency is not complete or éccurate, and failing to provide to
the agency any con‘ections to that inforrmation, or any additional information, tﬁat
is necessary to make the information provided to the agency complete and
accurate, and to not thereafier fumnish to the agency any of the information that

rernains not complete or accurate;

15



C. Failing to report accounts as “disputed” to consumer reporting agencies, as
required by Secticn 623(@)(3) of the FCRA, 15 Us.C. § 16815—2{a)(3), when
consumers dispute accounts either in writing, orally, or by electronic means; and

D. Failing to comply in any other respect with the FCRA, as a._mended, or as may be
amended in the future.

XL

ITIS FURTHER ORDERED that Defendants, and each of them, their officers,
employees, agents, representatives, and all other persons or entities:in active concert of
'participation with them who receive ai:f_ua] notice of this Modified Order by personal service or
otherwise, directly or throngh any corporation, subsidiary, division, or other device, a:é hereby
permanently restrained zmd'cnjoined, in connection with tf;e servicing of any loan, from failing to
comply with RESPA, 12 U.S.C. §§ 2601-2617, as amended, or its implementing Regulation X,
24 C.F.R. Pt. 3500, as amended, including, wiﬁmut iimitation:-

A Failing to respond, in a timely manner, to consumers’ qualified written requests in
accordance with 12 U.S.C. § 2605(e);

B.  Failing to notify, in a timely manner, the consumer in writing of any assi@xﬁent,
sale, or transfer of the servicing of the ]Oaﬁ to ainy other person not less than
fifteen (15) days before the effective date of transfer of the servicing of the
mortgage loan (with respect to which such notice is inade) in accordance with 12

U.S.C. § 2605(b);

16



Failing to notify, in a timely manner, the consimer in writing of any assighrnent,
sale, or transfer of servicing of the loan to any Defendant not more than fifteen
{15) days after the effective date of transfer of the servicing of the mortgage loan
in accordance with 12 U.S.C. § 2605(c); |

- Imposing late fees during the 60-day period beginning on the effective date of tﬁe
transfer of the servicing of the morigage loan in violation of 12 US.C. § 2605(d);
Failing to protect any consumer's credit rating in ac;:ordance with 12 UL.S.C.

§ 2605(e)(3);

Failing to make timely payments from cor__lsﬁmers‘- escrow accounts for casuaity -
insurance, property taxes and other charges with respect to_th.e property as such
payments become dué in accordance with 12 U.S.C. § 2605(g); and

Failing to provide annual escrow statements that clearly itémiize payments for
taxes, insurance premiums, and other separately identified éha:ggs in ac:(_:brdance
with 12 U.S.C. § 2609(c)(2).

XIIL.

IT IS FURTHER ORDERED that Defendants, and each of them, their officers,

employees, agents, representatives, and all other persons or entities in active concert or

part_icipation with them who receive actual notice of this Modified Order by personal service or

otherwise, directly or through any corporation, subsidiary, division, or other ﬂevice, are hereby

permanently restrained and enjoined, in connection with the servicing of any loan, from:

Failing to maintain and provide adequate staffing for a toll-free phonie number and

an address that are specifically dedicated to handling consumers’ disputes or

17



questions. The toll-free telephone number shall be staffed at least every Monday
through Friday between the hours of 7 a.m. to 8 p.m., Easters Time, national
holidays excluded. Defendants’ obligation to m_aintain the toll-free number shall
expire ten (10) years from the date of entry of the Stipulated Order;

Failing to acknowledge in writing any consumer’s dispute within twenty (20)
calendar days after receiving it, unless it is an oral dispute that has been
investigated and resolved with the consumer within twenty (20) calendar days
after receiving it, provided that Defendants maintain written or electronic records
of the handling of such oral disputes for the tfme period required under Section
XXIV of this Modified Order;

Failing to complete an investigation of any consumer’s dispute within sixty (60)
calendar days after receiving it, unless through the use of reasonable pmcedures
Defendants are unable to resolve the dispute in that time period, in which event
Defendants may take an additional thirty (30) calendar days to resolve the dispute
if they sc notify the consumer in writing;

Failing to advise the consnmer promptly and in writing of the results of the
investigation of the consumer’s dispute, unless it is an oral dispute that has been
investigated and reéolved with the consumer within tweunty (20) qalend# days
afier receiving it, provided that Defendants maintain written or electronic records
of the handling of such oral disputes for the time period required under Section

XXIV of this Modified Order;

18



E. Taking any legal or other action to collect the disputed amount and any related
- charges until the dispute has .BGCIZI_ investigated and the consumer has been -
informed of the results of the invesfigation_; and

F. Threaten_ing the consumer’s credit raﬁng o1 répo‘rting the consumer ﬁs delinquent

based on the disputed amount until the consumer's dispute has been i_ﬁvestigated
and the consumer has been informed of the results of the investigation.
X111,

IT IS FURTHER ORDERED that Defendants, and each of them, their officers,
employees, .ageﬁts, representatives, and ail other persons or entities in active concert or
participation with them who receive actual notice of the Modified Order by personal service or
otherwise, directly or through any corporation, subsidiary, division, or other dévice, are herecby
- permanently restrained and enjoined, in connection with servicing any loan, from failing timely
to inform the consumer prior to the due date of each monthly payment (by means of a monthly
statement or, with the éonsumefs prior consent,.by electronic notification, sent at least twelve
(12) calendar days before the payment due date, or by means of a coupon book) for each loan it is
servicing, at 1o cost to the consumer, of the following information in 2 clear and conspicuous
manner:

A. the unpaid principal balance;

B. the monthly payment due as of the next due date and the due date;

C. if there are change(s) in the monthly payment amount and/or other amounts due,

the reason for the change(s}, exceﬁt that, when using a coupon book, Defendants

shall have the right to notify consumers of such change(s) bya separaté clear and

19



conspicuous notice sent by first-class mail to thé consumer at least twelve {12)
calendar days before the payment due date; |

D. a complete_.itcmization of each and every fee assessed during _the statetnent period;

B the toll-free telephone. number and addrcss. for tfte consumer to use if s’he disputes
any of the information provided; and

F. the total amount due.

Provided that Defendants are not required to proyidé the foregoing information where:
(1) the loan is subject to a forbearance agreement; (2) the loan has been deemed uncollectible and
has been written off by Defendants .or the note ﬁoldcr; or (3) the consmmer is in bankruptcy or the
loan is or was subject to a bankruptcy, except that, after Defendants receive a notice of discharge
or dismissal of the bankruptcy, Defendants shall be required to comply with this Section with
- respect to such loan if consistenf with 11 U,S8.C, § 524(3) and other ap-plicable_federal law, staté-
legal requirements, and orders of the bankrptcy courts.

X1v.

IT IS FURTHER ORDERED that Defendants, and each of them, their officers,
employees, agents, repi‘escntatives, and all other persons or entities in active céncert or
paﬂicipaﬁon with them who receive actual notice of this Modified Order by personal service or
_otherwis_e, directly or through any corporation, subsidiary, division, or other device, are hereby
permanently restrained and enjoined, in connection with the servicing of any loan, from taking
any action toward foreclosure until the Defcndant_s have: a) reviewed any records pertaining to
the consummer’s loan to verify that _t_he consumer has failed to make three full monthly payments;

b) confirmed that the consumer has not been subject to any of the acts or practices prehibited by

20



this M(_)diﬁed Order, the joan instruments, or law, or if such acts or practices have occurred, that
Defendants have remedied them; and c) investigated any disputes by the consumer and informed
the consumer of the results of the invesfigation. Defendants shall fn;iintain.records sufficient to
~ document the steps they take to investigate and ﬁonclude each dispute.

XV.

IT IS FURTHER ORDERED that Defendants, and each of them, their officers,
employees, agents, represerltaﬁves, and all other persons or entities in active concert or
participation with them who .receiv'e actual notice of this Modified Order by personal service or
otherwise, directly or through any corporation, subsidiary, division, or other device, are hereby
permanently restrained and enjoined, in-co_nne#_tian with the servicing of any loan, from:

A. Assessing or collecting aﬁy ]at’e fee or similar delinquency charge on a monthly
payment, which payment is otherwise a full payment for the appl-icab'le period and
is.paid on or before its due date or within an ap.plicabl.e:_ grace period, when the
only delinquency is attributable to late fee(s) or de-linquency charge(s) assessed on
earlier monthly payments (i.e., pyramiding of late charges); and

B. Assessing or collecting any late fee or #hnilar_delinquency charge once a loan
account has been accelerated into foreclosure status,

XVL

IT IS FURTHER ORDERED that Defendants, and each of them, their pfﬁcem,
employees, agents, representatives, and all other persons or entities in active concert or
participation with them who receive actual notice of this Modified Order by personal service or

Other!ﬂ}iS'e, directly or through any corporation, subsidiary, division, or other device, are hercby

21



permanently restrained and enjoined from enforcing any clause in any forbearance agreement,

entered into by any Defendant and any consumer between J anuary 1, 1999 and the date of entry

~ of the Stipulated Order, that required the consumer to acknowledge his/her lack of claims or

dcfensg:s; waive access to court; or othcr_wise waive or ':el:_ease any._ﬁghts or ciaims. Such
nonenforceability shall not othérwisc affect the legality of the forbearﬁnce.agreement.
XVL,

IT IS FURTHER ORDERED that Defendants, and each of them, their officers,
employees, agents, representatives, and all other persons or entities in active concérﬁ or
participatiﬁn with them who receive actual notice of this Modified Order bjf persona] service or
otherwise, directly or throug_h any coxporation, subsidiary, division, or other device, are hereby.
permanently restrained Ianc_l enjoined, in connection with the servicing of any loan, from:

A For five (5) years after the date of entry of this Modified Order, advertising,
marketing, or offering any products or services that are not required by a loan (that
is, *“‘optional products,” including but not limited to home warrantics, insurance
products, and other 0ptiongl products), other than products and services thét relate
to methods of payment of the consumer’-_s mortgage loan (e.g., fees for payment by
telephone);

B. Failing to send or cause to be sent, within sixty (60) days of entry of this Modified
brder, notices in a form approved by the Commission, by firsi-class mail at no
cost to the coﬁsumer, to all consumers who were solicited by Defendants ferj any
optional product through te_lemarketing after November 21, 2003 and who-paid a

fee for such preduct aficr that date, provided that a consumer who requested to
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‘ Defendants 6r their agents, orally or in writing, canceflation of an optional product
shall be considered to have revoked any consent as of the date of the request and
shall receive a notice regafding any fees paid following that revocation, and

Jurther provided that no such notice need be sent to consumers who .previously |
were sent a notice concerning cancellation of optional products and who either:
(1 did niot request cancellatioﬁ of the product; or {2} requested cancellation and
received a refund of all fees paid; and
C. Failing to provide, within thirty (30) days of receipt, a refund or reimbursement of
all fees paid pursuant to a request for a refund in response to the notice required
by this Section, if Defendants do not have explicit consent in writing to the fees,
XVIIL. |
IT IS FURTHER ORDERED that, within one-hundred eighty (180) days of entry of this
Modified Order, Dcfendaﬁts sﬁa]l: (1) perform a reéo‘nciliation of the attorneys’ fees paid by the
borrower and attorneys’ fees assessed by a law firm to ensure that. all attorheys? fees assessed
were imposed for services actually performed for all loans refenéd to féreclcfsuré on which
Defendants collected attorneys’ fees between November 21, 2003 and the present; and
(2) reimburse the borrower in the event of any overpayment, taking into account amounts still
owing on p.aid off loans or terminated foreclosures and uS_iﬁg reasonable efforts to update the
borrower's address, provided that Défendants shall not be required to reconci_‘tl_e acéounls that
pfeviOus!y have been reconciled, loans where the foreclosure referral ended in a completed
foreclosure, a short sale, or a voluntary surrender, of loans where Defendants’ rights or duty to

service the loans were transferred to a third party prior to resolution of the foreclosure.
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XIX.

IT IS FURTHER ORDERED ulai, Defendants, and each of them, their officers,
employees, agents, rcﬁresentatives, and all other persons or entities in active concert or
participation with them who receive actual notice of this Modified Order by personal service or
otherwise, directly or through any corpora‘tidn, subsidiary, division, on; other device, éfe hereby |
permanently réstra.incd and enjoined ﬁom providing anf monthly statement to a consumer on a
form it_}_ ﬁse ﬁrior to December 31, 2005 before r_gvising the statement format to incorp'oratc the
results of consumer testing conducted by a qualified, objective, ir_'xdepcnd.ent third-party
professional, using procedures and standards generally acceptéd in the profession. SPS states
that, in 2006, it produced and implemented a révised monthly statement after incorporating the
results of consumer testing conducted by qualified, 'objective, independent third-party
professionals using pfoccdures and standards g_e_ner#]ly accepted in the profession.

AUDIT REQUIREMENT |
XX.

IT IS FURTHER ORDERED that, for ten (10) years after the date of entry of the-
Stipulated Ordef; in connection with ItS compliance with Sections I, VI, VII, and X of this
‘Modified Order, Defendants .shall obtain an initial aﬁdit and audit repdrt and annual audits and
audit reports from a qualified, objective, independent third-party professional, using procedures
and standards generally accepted in the profession. The reporting period for the audits shall
cover: {1} an initial audit covering the first one hundred and eighty (180} days after entry of the

Modified Order, and (2) subsequent annual auvd:ts for each one-vear period thereafter until the
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expiration of the -péﬁod in this Section. Each audit and audit report shall be_completed within
sixty (60) days zafter the end of the _rcporﬁng period. |
EFFECT UPON RELEASE
IT IS FURTHER ORDERED that t_his Modified Order shall not after or diminish the
Release contained in the Stipulated Order, or the release, judgment and relief granted in.
connection with United S_t#tes v. Fairbanks Capital Cogg. ., No. 03-12219 (D. Mass))
| COMPLIANCE REPORTING
XXIL
IT IS FURTHER ORDERED that, in order that compl:iance with the provisions of this
Mod_iﬁéd Order may be monitored: |
A. For a period of eight (8) years from the date of entry of the Stipulated Order,
Defendants shall notify the Commission of any changes in cc_;rporaéte structure that
may affect compliance obligations aﬁsing under this Modified Order, including
but not limited to: a dissolution, assignment, sale, merger, or other action that
would result in the emergence of 2 successor corporation; the creatidn or
dissolution of a subsidiary, parent, or affiliate that engages in ény acts or practices
subject to this Modified Order; the filing of a bankruptcy petition; or 2 change in
the corporate name or address, af least thirty (30) calendar days prior to 'éuch
change, provided that, with respect to any proposed change in the corporation

about which the defendant learns less than thirty (30) days prior to the date such
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action is to take place, defendant shall notify the Commission as soon as is
practicable after obtaining such knowledge.
One hundred eighty (i 80) calendar days after the date of entry of this Modified
Order, Defendants each shall provide a Wﬁ&én report to .the_ FTC, sworn to under
penalty.of perjury, setting forth in detail the manner and forn in which they have
complied and are complying with the Modified Order. This report shall include,
but not be limited to:

(1}  Any changes required to be reported pursiant to subpara’graph_(A) '

above; and
2 A coﬁy of each acknowledgment of receipt of this Modified Olfder
obtained by each defendant pursuant to Section XXV.
Upon completion, Defendants shall provide the FTC with the im'tial andit report
produced in connection with Section XX of this Modified Order.
For the pufp’oscs of this Modified Wﬁ, Defendants shall, unless otherwise
directed by the Commission®s authorized representatives, mail all written
notifications to the Com.rﬁission to:
-Associate Director for Financial Practices

Federal Trade Commission

600 Pennsylvania Avenue, N.W.

Mail Stop NJ-3158

Washington, D.C. -20580
Re: FTC v. Select Portfolio Servicing, Inc.
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E.

For the purposes of this Modified Order, Defendants shall, unless otherwise
directed by HUD's authorized repre'sentativ_cs, mail all written notifications to

HUD to:

Director of the Office of RESPA and Interstate Land Sales
Department of Housing and Urban Development

451 Seventh Street, S.W._, Room 9154

Washington, D.C, 20410 '

COMPLIANCE MONITORING

XXIIL

IT IS FURTHER ORDERED that, for the purpeses of monitoring and investigating

compliance with any provision of this Modified Order,

A

Within twenty (20) calendar days of receipt of written notice from a representative

of the Commission or HUD, any Defendant shall submit additional written

reports, sworn to under penalty of perjary; produce documents for inspection and

copying, including without limitation any audits or reports completed under
Section XX and supporting docmnentatiqn related to such audits; appear for
deposition; and/or provide entry. during normal business hours to any business
Iocation in such defendant’s possession or direct or indirect control to inspect th.e '
business operation, provided that (1) the Defendants, after attempting to resqlve a
dispute without court action and for good cause shown, may file a motion with
this Court seeking an order including one or more of the protections set forth in
Fed. R. Civ. P. 26{c); and (2) nothing in this Modiﬁed Order shall limit the

Commission’s lawful use of compulsory process, pursuant to Sections 9 and 20 of
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the FTC Act, 15 U.S.C. §§ 49 and 57b-1, to obtain any documentary material,
tangible things, testimony, or information.
Defendants shall permit rep’resentat_ivcé of the Commission or .HUD-tO' Interview
any employer, consultant, independent_contractor, representative, égent or
employee who has agreed to such.an interview, relating in any way to any conduict
subject to this Modified Order.  The person interviewed may have counsel
present.
Defendants shall take reasonablc steps sufficient to monitor and ensure that all of
their employees and independent_;:ontraptors gngaged in loan servicing or
customer service functions comply with this Modified Ofder.' Such steps shall
include adequate monitoring of calls with consumers.
Defendants shali take appropriate corrective action with respect to any of their
-employees whom Defendants determine is not ;:omply‘ing with this Modified
Order, which may include training, discjpljning, and/or terminating such |
individual.

RECORD KEEPING PROVISIONS

XXIV.

ITIS FURTHER ORDERED that, for a period of eleven (11) years from the date of entry

of the Stipulated Order, Defendants, and each of them, and their agents, employees, officers,

corporations, successors, and. assigns, and those persons in active concert or participation with

them who receive actual notice of this Modified Order by personal service or otherwise, are

hereby permanently restrained and enjoined, in connection with the servicing of any loan, from
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failing to create and retain, for a period of three (3) years after the date of preparation of the

record, the following records:

A.

Accounting records that reflect the cost of loans acquired and/or sold; revenues
generated from servicing fées and/or fees paid by and/or imposed on consumers;
and the disbursement of such revenues;

Personnel records accurately reflecting: the name, address, and telephone number
of each person employed in any cépacity by such business, including as an
independent contractor; that person’s .job' title or position; the date upon which the
person commenced worlk; and the date and reason for the person’s termination, if
applicable;

Customer files containing the names, addresses, telephone numbers, dollar
amounts paid, and description of fees or other charges hnéosed; _

Complaints, disputes,' and requests ﬁ;_orn consumers (whether received directly,
indirectly or through any third ﬁarty)_ and any responses to those complaints,
disputes, or reéuests;

Copies of all training materials and policy manuals; and

All documentation generated pursuant to Sections V(4), VIL, XIV, and XXIHL.
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DISTRIBUTION OF ORDER BY DEFENDANTS
_ XXV,

IT IS FURTHER ORDERED that, for a period of five (5) years from the date of entry of
this Modified Order, Dgf’endants shall deliver a copy of this Modified Crder to all pﬁnéipals,
officers, directors, managers, employees, agenis, and reprcsenfa;ives having supervisory
rcsponsibilit_y with respect .to the subject matter of this Modiﬁgd Ordeif, and shall sécvre from
each such pefson a signed and dated statement acknowledging 'r_eCeipt of the Modﬁﬁed Order,

- Defendants shall deliver this Modified Order to current __pmonnel within the scope of the-
preceding sentehc_e within thirty (30) calendar days after the date of service of this Modified
Order, and to new personnel in the same group w1thm thirty (30) calendar days aﬁe_r the persen
assumes such responsibility. | |
'ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANT
XXVL

IT IS FURTHER ORDERED that each defendant, within five (5) business days of receipt

of this Modified Order as e'ntered by the Court, must submit to the Commission a truthful swom

staternent acknowledging receipt of this order,
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CONTINUING JURISDICTION OF COURT
XXVII.

IT IS FURTHER ORDERED that th_is Court shall retain jurisdiction of this matter for all
purposes, including but not limited to enabling any éf the_. P_arties to apply to the Court at any
time for such further orders or directives as may be n_ec_essary' or appropriate for the intcr‘bretation
or modification of this Modified Order, the énfor_cement of compliance therqwith, or as justice

may require.

fl -
SO ORDERED this 5/ day of @m&/ ,2007.

AW?'» // %/?af{; |

Douglas P. Woodlock
UNITED STATES DISTRICT JUDGE
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The parties hereby stipulate and agree to the terms and conditions set forth above and

consent to entry of this Modified Stipulated Final Iudgnient and Order.

FOR THE UNITED STATES OF AMERICA:

MICHAEL J. SULLIVAN
United States Attorney
District of Massachusetts

/f’ﬂvz;é ( %l”///]/’ 1
Amta Johnson
Assistant Umted,/s/ates Attorney
Suite 9200 Moakley Courthouse
‘Boston, MA 02210
(617) 748-3100 (teiephone)
(617) 748-3971 (facsimile)
Anita. Johnson@usdoj.gov

FOR THE FEDERAL TRADE COMMISSION:

WILLIAM BLUMENTHAL
General Counsel

Allison 1. Brown, Attorney

1llincis Bar. No. 6242582 .
Benjamin K. Olson, Attorney

D.C. Bar No. 477090

Federal Trade Commission

600 Pennsylvania Avenue, N'W. ~
Washington, D.C. 20580

(202) 326-3224 (telephone)

(202) 326-3768 (facsimile)
AlBrown(@fic.gov

BOlson@ftc.gov
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FOR THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT:

P

Johut P. Opitz, Associaid General Counsel

Peter S, Race, Assistant General Counsel
Program Compliance Division

Departmént ‘of Housing and Urban Development
451 Seventh Street, S.W.

Washington, D.C. 20410

(202) 708-4184 (telephone)

(202) 401-8949 (facsimile)
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FOR THE DEFENDANTS:

00

SPS HOLDING CORP./
By Matt Hollingsworth, Chief Executive Officer

N LLA

SELECT PORTFOLIO SERVICING, INC.
By Matt Hollingsworth, Chief Executive Officer

Approved as to F orm:

Db I, bhf——

Thomas M. Hefferon

BBO No. 54289

GOODWIN PROCTER LLP

9031 New York Avenue, N.W.

Washington, D.C. 20001

(202) 346-4000 (telephone)

(202) 346-4444 {facsimile)
THefferon@goodwinprocter.com
Attomey for Defendants SPS Holding Corp.
and Select Portfolic Servicing, Inc. '
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