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CHRISTOPHER. J. CIIRISTIE
United States Attorney

by: Susan Handler-Menahem
Assistant U.S. Attorney

970 Broad Street, 7th Floor
Newark, NJ 07102

(973) 645-2700

SHM 7714

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

|

UNITED STATLES OF AMERICA,

Plaintift, Giv. No. s - 359/ (J'" /45)

V.

WALSH OPTICAL, INC., a corporation,
and
KEVIN WALSH, individually and as an officer
of the corporation,
Defendants.

i T i

|

CONSENT DECREE AND ORDER FOR CIVIL PENALTIES,
INJUNCTION, AND OTHER RELIEF

WHEREAS plaintiff, the United States of America, has commmenced this action by filing
the Compiaint hercin;, defendants have waived service of the Summons and Complaint; the
partics have been represcnted by the atiomeys whose names appear hereafter; and the parties
have agreed to settlement of this action upon the following tenms and conditions, without
adjudication of any issue of fact or law and without defendants admitting liability for any of the
matters alleged in the Complaint or that the facts as alleged in the Complaint, other than the

jurisdictional facts, are true;
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THEREFORE, on the joint motion of plaintifl and defendants, it is hereby QRDERED,
ADJUDGED, and DECREED as follows:

FINDINGS

1. This Court has jurisdiction of the subject matter and of the parties.

2. The Complaint states a claim upon which relief may be grantcd against the
defendants under Sections 9{a) and 9(b) of the Fairness to Contact Lens Consumers Act
("FCLCA™), 15 U.S.C. §§ 7608(a) and (b), and Sections 5(a)(1), 5(m)X 1 }A), 13(b}, 16(a) znd
19@)(1) of the Federal Trade Commission Act (“FTC Act™), 15 TU.S.C. §§ 45(a)(1), 45(m)(1)}{A),
53(b), 56(a), and 57b{a)(1). Among other things, the Complaint alleges that defandams violated
the Conlact Lens Rule, 16 C.E.R. Part 315, by selling contact lenses without cither obtaining the
contacl lens prescription for the palient or verifying the preseription by direct communication
with the prescriber.

DEFINITIONS

3. “"Decfendants” shall mean Walsh Optical, Tne. {*Walsh Optical”™), its divisions,
subsidiaries, affiliates, and its successors or assigns; Kevin Walsh, individually and as an owner
and officer of Walsh Optical; and any combination of the foregoing.

4. “Rule” shall mean the Fedcral Trade Commission’s Contact Lens Rule, 16 C.F.R.
Part 315,

5. The terms “contuct lens,” “contact lens preseription,” “direct comrnunication,” and
“prescriber” shall mean as defined in Scetion 315.2 of the Rule, 16 C.F.R. § 315.2.

INJUNCTION

6.  Defendants, their successors and assigns, and their officers, agents, rcprescntativés,

2-
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and cmployees, and all persons in active concerl or participation with any one of them who
receive actual notice of this Order by personal service or otherwisc, are hereby enjoined, directly
or through any corporation, subsidiary, division, website, or other device, from violating any
provision of the Contact Lens Rule, 16 C.F.R. Parl 315, and as the Rule may hereafier be
amended. A copy of the current Rule is attached hereto as Appendix A and incorporated herein
as if fully sel forth verbatim.
CIVIL PENALTY

7. Defendants Walsh Optical and Kevin Walsh shall pay to plaintiff a civil penalty,
pursuant to Section 5(m)(1)(A} of the Federal Trade Commission Act, 15 U.5.C. § 45(m)(1XA),
in the amount of forty thousand dollars ($40,000). Defendants arc jointly and severaily
responsible for paying the penally. On or before June 20, 2006, Detendants shall tum over one
half of the civil penalty ($20,000) to (heir attorney, who shal! hold the entire sum for no purpose
other than payment to the Treasurce of the United States after entry of this Order by the Court.
Within five (5) days of reccipt of notice of the entry of this Order: (1) defendants’ attorney shall
transfcr the one-half civil penalty payment in the form of a wire {ransfer or certified cashicr’s
check made payable to the Treasurer of the United States, and (2) defendants, either directly or
through their attorney, shall transfer the remaining one-half of the civil penalty payment
($20,000) m the form of a wire transfer or cerlified cashier’s check wade payable to the Treasurer
of the United States. The check(s) and/or written confirmation{s) of the wire transfer(s) shall be
delivered in accordence with procedures specified by the Office of Consumer Litigation, Civil
Divisicm, U.8. Department of Justics, Washington, D.C. 20530. |

8. Inthe cvent of any default in payment, which defauli continues for ten (10) days

-3-
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beyond the due date of payment, the cntire unpaid penalty, together with intcrest, as computed
pursuant to 28 U.5.C. § 1961, from the date ol dcfault to the date of payment, shall immediately
become due and payable.

9.  Each defendant is hereby required, in accordance with 31 U.5.C. § 7701, to furnish
to the Federal Trade Cnﬁlmissit}n its taxpayer identifying number (social security number or
employer identification number), which shall be used for purposes of collecting and reporting on
any delinquent amount anising out of its relationship with.the government.

DISTRIBUTION OF ORDER BY DEFENDANTS

10.  For a period of threc (3) years from the date of entry of this Order, defendants shall
deliver copies of the Order as directed below:

a. Walsh Optical shall deliver a copy of this Order and Federal Trade Commission

compliance guides entitled The Contact Lens Rule: A Gulde for Prescribers and

* Selflers and Complying with the Contact Lens Rule (collectively, the “Compliance
Guides™) (attached herelo as Appendix B) to all of its principals, officers,
directors, and managers. Walsh Optical also shall dcliver copies of this Order and
the Compliance Guides to all of its employees, agents, and representatives who
engage in conduct related (o the subject maiter of the Order. For current
personnel, delivery shall be within (5} days of service of this Order upon
defendant, For new personnel, delivery shall occur pnor .to their assuming their
responstbilities.

b. For any business that Kevin Walsh controls, directly or indirectly, or in which he

has a majority ownership interest, and thal engages in conduct related (o the

4
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subject matter of (his Order, Kevin Walsh shall deliver a copy of this Order and
the Compliance Guides to all principals, officers, directors, and managers of that
business. Kevin Walsh shall also dehiver copies of this Order and the Compliance
Guides to all employees, agents, and representatives of thal business who engage
in conduct related to the subject matter of the Order. For current personnel,
delivery shall be within {5) days of service of thie Order upon defendaﬁt. For new
pcrs.unn-:l, delivery shall occur prior lo their assumning their responsibilities.

c. For any busincss where Kevin Walsh is not a controlling person of a business but
olherwise engages in conduct related to (he subject matter of this drdm, Kevin
Walsh shall deliver a copy of this Order and the Compliancc Guides to all
principals and managers of such business before engaging in such conduct.

d Walsh Optical and Kevin Walsh shall secure a signed and dated statement
acknowledging receipt of the Order and the Compliance Guides, within thirty days
of delivery, from all persons receiving a copy of the Order and the Compliance
(Guides pursuant to this Paragraph, and shall maintain these stalements in
accordance with Paragraph 19.

COMPLIANCE MONITORING
11.  Within ten (10} days of receipt of written notice from a representative of the
Commission, or within such time as may be granted, in his or her discrction, by a representative
of the Commission, each defendant shall submit additional written reports, swom to under
penalty of perjury; produce documents for inspection and copying; appear for deposition; and/or

provide eniry during normal business hours to any business location in such defendant's

w5
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possession or dircet or indirect control to inspect (he business opcration,
12, In addition, the Commission is authorized {0 monitor compliance with this Order
by all other law (il means,. including but not limited to the following:
a. ablaining discovery from any person, without further leave of court, using the
procedures prescribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45;
b. posing as consumers and suppliers to defendants, defendants’ employees, or any
other enfity managed or controlled in whole or in part by Walsh Optical and
Kevin Walsh, mfithout the neccssity of identification or prior notice; and
13.  Walsh Optical and Kevin Walsh shall permit representatives of the Commission to
mterview any cmployer, consultant, independent contractor, representative, agent, or employce
who has agreed to such an interview, relating in any way to any conduct subjcct to this Order.
_The person intervicwed may have counse] present. |
14.  Provided, however, thut nothing in this Qrder shall limit the Commission’s lawful
use of compulsory process, pursuant to Sectiong 9 and 20 of the FTC Aect, 15 U.5.C. §§ 49 and
57b-1, to obtain any documentary material, tangible things, testimony, or information relevant to
unfair or deceptive acts or practices in or affecting commerce (within the meaning of 15 U.S.C.
§ 45(a)(1)) |
COMPLIANCE REPORTING BY DEFENDANTS
15, For a period of three (3) years from the date of entry of this Ordcr,
a. Kevin Walsh shall notify the Commission of the following:
i Any changes in his residence, mailing addieascs, and 1elei3h6nc numbcrs,

within ten (10) days of the date of such change;

-6-
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ii. Any changes in his employment status (including self-employment), and
any change in his ownership of any business entity, within ten (10) days ol
the date of such change. Such noticc shall include the nﬁe and address
of each such business that Kevin Walsh is affiliated with, employed by,
creates or forms, or perfonns services for; a stalement of the nature of the
business; and a statement of his duties and responsibilities in connection
with the business or employment; and

iii.  Anychanges in Kevin Walsh’s name or use of any aliases or fictitious
names; and

b, Defendants shall notify the Commission of any changes in the corporate structure
of Walsh Optical or any business entity that Kevin Walsh directly or indirectly
controls, or has an ownership intcrest in, that may affect compliance obligations
arising under this Order, including, but not limited to, a dissolution, assignment,
sale, merger, or other action that would result in the emergence of a successor
entity; the ¢reation or dissolution of a subsidiary, parent, or affiliate that cngages
in any acts or practices subjcct to this Order; the filing of a bankruptcy petition; or

a change in the corporate name or address, at lcast ‘thirty (30) days prior to such

change, provided that, with respect to anj;' proposed change in the corporation

about which the defendant leams less than thirty (30) days prior to the date such
aclion is to tuke place, the defendant shall noti fy the Commission as soon as is

practicable after obtaining such knowledge.
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16.  Within sixty (60) days afler the date of eniry of this Order, Walsh Optical and
Kevin Walsh each shall provide a written report to the FTC, swom to under penalty of perjury,
setting forth in detail the manner aﬁd form in which they have complied and arc complying with

this Order. This report shall mclude, but not be limited to:

a For Kevin Walgh:
1. His then-current residence address, mailing addresses, and telephone
numbers:
il His then-current craployment and business addresscs and telephone

numbers, a description of the business activities of each such cmployer or
business, and his title and responsibilibes for cach such employer or
business; and

1, Any other changes required to be reported under Paragraph 15.

b. For all defendants:

I A copy of each acknowledgment of receipt of this Order and the
Compliance Guides obtatned pursuant to Paragraph 10;

ii. Any other changes required to be reported wnder Paragraph 15;

i, A stalement describing in detail the process for obtaining copies of contact
lens prescriptions for orders ohtained through all sales channels, including,
but not limited to, telephone sales and Intemnet sales;

iv. A statemnent describing the process for verifying contact lens prescriptions
for orders ohtained through al] sales channels, including, but not limited

to, lelephone sales and Intemet sales;

-8-
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v, A sample copy of each different type of commmunication used to request
prescription information from consumers including, bui not limited to, any
online form, email mcssage, telephone script, web page, or screen;

vi. A sample copy of cach diflercnt type of cornmunication used to submut
verification requests to preseribers, including, but not linnted to, any fax
form, cmail message, or telephone seript;

vii. A statemcnt desoribing defendants’ procedure for maintaining the records
requircd by the Rule, including, but not limiled to, contact lens
prescriptions directly presented to defendants, prescription verification
requests submitted to prescribers, and direct communications reccived
from prescribers; and

vill, A list of persons or employces who arc responsible for collecting and
maintaining compliance-related information.

17.  For the purposes of this Order, delendants shall, unless otherwise directed by the
Commission’s authorized representatives, mail all written notifications to the Commission to:
Associgte Dircetor, Division of Enforcement
Federal Trade Commission
600 Pennsylvania Ave., NW
Washington, D.C. 20580
Attention: United States v. Walsh Optical, Ine., et al.
18.  For purposes of the compliance reporting and monitoring required by this Order,
the Commission is authorized {0 communicate directly with defendants Walsh Optical and Kevin
Walsh, unless or unii! a defendant notifies the Commission that the defendant is represented by

counsel and would prefer that the Commission communicate directly with the defendant’s

counscl.



Case 2:06-cv-03591-JAG-MCA  Document 2  Filed 08/30/2006 Page 10 of 30
Case 2:06-cv-03591-JAG-MCA  Document 1 Filed 08/03/2006 Page 10 of 30

RECORDKEEPING

19, For a period of six (6) years from the date of cntry of this Order, dcfendants shall
maintain, and make available te the Commission pursuant to Paragraph 11, business roccords
demonsirating full compliance with the ters and provisions of this Order, including, but not
hmited 10: a sample copy of every different type of communication used to request prescription
information from consumers or to submit verification requests to prescribers; copies of all
acknowledgments of receipt of this Order, required by Paragraph 10; and all reports submitted to
the Commission pursuant to Paragraphs 15 and 16. Elcctronic copies shall include all text and
grap]ﬁc files, audio scripts, and other compater files used to present information to consumers
and/or prescribers,

ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANTS

20.  Each defendant, within five (5) busincss days of receipt of this Order as entered by
| the Court, shall submit to the Commission a truthful swom statement acknowledging receipt of
this Order.

RETENTION OF JURISDICTION

21,  This Court ghall retain jurisdiction of this matter for purposes of construction,
modification and enforcement of this Qrder

JUDGMENT IS THEREFORE ENTERED pursuant to all the terms and conditions

reciled above.,

Dated this 3 0 day of {4&/ N 7L20{}6

VI £
77

40N 1 GREEAAHAY . 15D

-10-
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The parties, by their counsel, hercby consent to the terms and conditions of the Consent
Decree as set lorth above and consent to the entry thereol. Defendants waive any rights that may
arise under the Equal Access to Justice Act, 28 1].5.C. § 2412, concermning the investigation and

prosecution of this aclion.

FOR THE UNITED STATES OF AMERICA:
PETER D. KEISLER

Assistant Attorngy General

Civil Diviston

United States Departinent of Justice

CHRISTOPHER J. CHRISTIE
United States Attorncy
.District of New Jersey

By Kuaad Jiidls- fsntks )
SUSAN HANDLER-MENAHEM
Assistant United States Attormey
970 Broad Street, 7th Floor
Newark, NJ 07102
{973) 645-2700

EUGENE M. THIROLF
Director
Office of Consumer Litigation

BYL&M&%MM;M
ELTZABEYH STEIN, Attorney

Office of Consumer Litigation

Civil Division

United States Department of Justice
950 Pennsylvania Avenue, N.W,
Washington, D.C. 20530-0001
(202) 307-00066 (voicc)

(202) 514-8742 (fax)

“1l1-
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FOR THE FEDERAL TRADE COMMISSION:

B ey,

KIAL S. YOUNG {

Atlomey

Federal Trade Commission

915 Second Avenue, Sujte 2896
Seattle, WA 98174

(206) 220-6351 (tel.)

(206) 220-6366 (fax)

RIELLE C. MONTAGUE
Adlotuey

Federal Trade Commission
600 Pennsylvania Avenue NW
Washingion, DC 20530

(202) 326-2791 (tel.)

(202) 326-3259 (fux)

FOR THE DEFENDANTS:

WALSH OPTICAL, INC.
I
fhsn - b Ipgs.

KEVIN WALSH
President

138 Park Avenue
Hoboken, NJ 07030

Mun ford Bdfe Hall, T1
Dorsey & Whitney LLP
1001 Pennsylvania Avenue, N.W.
Suite 400 North

Washingion, D.C. 20004

(202) 442-3666 (tel.)

(202) 442-3199 (fax)

Attorncy for the Defendants

-12-
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ATTACHMENT A
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PART 315—CONTACT LENS RULE

2ec.

151 Boege of reguiations io this pars.

315.2 Definitions.

H5.3  Availwbllity of contact lens preserip-
tions vo pabients.

3134 Limits an regulring immediate pay-
ment.

315.5 Prescriber verification.

3156 Expitration of contact lent prescrip-
tionos.

1187 Content of advertisermenta and other
repryadntations.

#15.% Prohibition of certain wiatveis,

3159 EBaforcement,

31510 Sweverabillty.

315.11 Ifiect oo stale und locnl laws,

AUTHORITY: Pub. L. 108-164. wars, 1-12: 117
Yeat. 2004 (15 T7.5.C. TBO1-T610).

anyrce: 69 FR 40508, July 2. 23004 uniese
otherwise noted,

§315.1 Seope of regulutions in this
port.

This parc. which shall be called the
“Contact Lens Rule,” implements Lhe
Fairtess to Gontact Lens Consamers
Agt. codified at 13 Y.3.C. 7017610,
which reguires thal rilea be izsued to
address the relaage, varitication, and
sale of vontact lens prescriptions. 'This
part specifically governs contact Jens

409
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§315.2

prescriptions and related issues. Part
466 of Title 16 governs the avallability
of eyveglasa prescripbions and related
issues (the Ophthalmic Practlce Rules
(Eyeglass Rule)).

$315.2 Definitions.

For purposes of this part, the fol-
lowing definitions shall apply;

Business hour means an hour hetween
B a.m. und 5 pm., during 4 weekday
(Monday through [riday), excluding
Fadersl holidaya. “Business hour'' also
may inelude, at the aellar's aption. a
presoriber’s pegular business hours on
Saturdaye, provided that the seller haa
actual knowledge of thessa houra
“Business hour'' shall be determined
based on the time zone of the pre-
acribier.

“Hlght (8) buziness hours'" shall be
caloulated froin the titme the prescriber
recelves the preseription verifleation
information from the seller. and shall
conclinde when aight (8) business hours
have elapsed. For verification requescs
recelved by a prescriber during non-
bosiness hours, the calcniation of
"eight {8} buginess howma” ahall begin
at ¢ a.m. on the next waskday that im
not a Federal holiday or, if applicable.
on Saturday abt the beginning of the
preacriber's actual business hours.

Comyrisgiont mesns the Federal Trade
Commisaion.

Contact lens meata any contact lens
for which State or Federal law requires
a prescription.

Contact lens fitting means the process
that begins after an injtial eye exam-
ination for contact lenmax and ends
when a succesaful ft ham been achisved
or, in the case of a remewal prescrip-
ticn. ends when the prescriber deter-
mines that no change in the exizting
prescription i requirad. and soch term
may include:

1) An examination to dsterming lena
apecifications,

(}) Except in the case of a renewal of
3 contact lens prescription. an initial
evaluation of the At of the vontact lens
on the mye;: and

3 Medically necessary follow-up ax-
amginations.

Contact leny prescription meang a pro-
aorintion, issued in acvcordance with
Btate and Federal iaw, that contains
sufficient Information for the complete

and acearate filllng of & Dregop

lowing:
(1) The name of the patient:
{2y The date of examinution;

{3 The issue date and expiration ata

of prescription:

(4) The name. postal address, tejp.

phone number, and facsimila telephope.
namber of pregeriber:

(5) The power. muaterial or manufyg. -
burer ar both of the preseribed contae; -

lens:

{8) Tha baas curve or Appropriate des.
ignation of the prescribed contact lena;

(T) The diameter, when aporopriate,
of the prescribed contact lmas; and

{# In the case of a private label cop.
tact leps, the name of the mannfge.
turer, trade name of the private labe)
brand. and. if applicable, trade name nr
equivalent brad name.

Divegt qommunivaiion Mmeans com-
pleted commuanication by telephone,
tacsimile, or alactronic madl.

fssue date means the dite on which
thae patient receives a copy of the nres
seription at the completion of a con-
tact lens fitting.

Cphthalmic goods are contact lenses,
eyegissees, or any gomponent of eye.
glanasa.

Ophthalmic services are the mau—'

uring, ftting, and adjusting of oph-
thalmic goods subsequent to an sye ex-
amination.

Prescriber means, with reapsct to con-
tact lans prasgriptions. an ophthalmal-
ogiat, optometrist, or other person per-
mitterd onder State law to (asue pres
seriptions for sontact lenses in compll-
ance with apy applioable requirements
satablished by the Food and Drug Ad-
minigtration. "Other person,' [or por-
posea of this definitien, includes a dis-
pensing optictan who is permitbed
undor dtate law to izsue prescriptions
and who 13 authorized or permitted
under State law to perform cobtact
lens fltting servicas,

Pripate Iobel contact lenses mean cof-
tact lemses that are wold ynder the
label of a amiler where the coptacs
lenaes are idenkival to lensss mads LY
the same manufactnrer but sgld smuer
the labels of other asllars,

41()
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53158  Availability of contact lens pre-
" geriptions to paticnta.

“i{a) Fn general. Whan a prescribor com-
pletes & contact lens fitting, the pre-
‘seriber:
_ (1) Whether o1 not requasted by the
" petient, shall provide to the patient a
- gopy of the acontact lens prescription;
~And

(& Bhall, as directed by sny peraon
desigpated to act on hehalf of the pa-
tient, provide or verify the conbact lena
prescription by electronic or other
MEesTnE.

(by Limilatione. A prescriber may not:

(1) Require the purchase of contact
- lenses from the prescriber or from an-
- .other person as a oconditlon of pro-
viding & copy of & preseription under
» . parggraph (aX1) or (a)2) of this section
. of 86 u oondition of verification of a
ooprescription under paragraph (aX2)} of
this section;
-2 Require peyment in addition to,
ar Ak part of, tne fee for an eyve exam-
.nation, fitting, and wvaiuation as a
~condition of providing & copy of a pre-
‘scriptign under paragraph  {a)ly or
“(@)2) of this sectlon or a8 & condition
- of verification of a prescription under
paragraph (a)(2) of this saction! gr
-0 (8} Requlre the pasbient to sign a
- Walver or reloase a6 a condition of re-
., leaming or veriiying a presaription
moder paragraph (a)l) or (a}#) of this
;mtiﬂﬂ.

§315.4 Limits on reguirng immadiste
7 payment, ]
.+ A prescriber may roguire payment of
.. 1263 for an eye examination. fitting,
v, vabd evaluation before the release of a

. lontact lens prescrption, but only if
the wreacriber requires immediate pay-
Tnent in the case of an examination
‘What reveals no requirement for oph-
thalmic goods. For purposea of the pre-
oeting wantence. presentation of proof
Ol-insurance coverage for that mervice
Bl}a.ll be deemed to be & payment,

3165 Prescriber verification.

"8} Pregeription reguirement, A seller
gy gel]l contacy lenses gnly in accord-
ANCe with a conlact lens preseription
Or the patient that ia; .

“11) Pregented to the seller by the pa-
‘tent or pregcriber directly or by fac-
‘Mimile: or

411

§315.5

(2) Verified by direct communication.

(b)y Mmformation for verification. When
sseking verificatlon of a contact lens
Trescription, & seller shall provide the
prescriber with the following informa-
tivn through direct communication:

(1) The patient’s full name and ad-
dresas;

() The contact lens power, manclac-
tarer, base Culrva or uppropriate des-
lgnation, and diameter when appro-
hriate;

{3) The quantity of lenses ordered;

{4} The date of patient request;

{B) The date and time of verification
request;

(8) The name of & contact person at
Lhe amller's company, including fac-
glrnile and telephone nivmbers; and

(1) If the seller opte to include the
preacriber'a regular business hours on
Baturdays as ‘‘business hours” for pur-
posos of paragraph (¢}3) of this asction,
a clear statement of the prescriber's
regular 8nturday business houre,

() Verificadion events. A prescription
iz verifled cnder paragraph (2)(2) of
this seotion only if vne of the fellowing
QCCurs:

(1) Ths preacriber canfirms the pre-
soription ig acourate by direct commu-
mication with the seller;

(2} The prescriber informs the seller
through direct communication that the
brescription is ipacourate and provides
the accurate prescription; or

{3} The prescriber fails to commu-
nicate with the =meller within eight (8)
basinsas hours after receiving from the
egiler the information described in
paragraph () of this =ectipm, During
these sight (8} business houre, the sell-
er shall provide a reasonable oppor-
tunity for the prescriber to commu-
nieates with the seller concerming the
varification request.

(d) Inualid prescripiion, If a preacriber
informe a seller before the deadline
under paragraph (c¥3) of this section
that the contact lens preseription 1a in-
accurate, expired, or otherwise invalid,
the seller shall not fill the prescrip-
tiom. The prescriber shall specify the
basis for the inaccuracy or invalidity
of the prescription, If the prescription
communicated by the seller to the pra-
scriber is InAceurate, the prescriber
ahall sorreet it, and the prescriprion
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§3154

shall then be deemed veritied undwr
parograph (€)2) af chis sectlon.

(e) No alteration of prescripiion. A sell-
er may not alter a contagt lens pre-
seription. Notwithetanding the pre-
coling sentence, a geller may sub-
stitate for private label contact lenses
spacifiod on a prescriptlon identical
contact lenses that the ¥ame company
manofactures and salle wnder different
labels.

(f Recordicenping Teguiremeant «-
wverification  reguests, A saller  shall
maintain a record of all direct commu-
nications referred to in paragraph (a)
of this saction. Buch record shall con-
aist Of the following:

(1) For prescriptione premented to the
geller: tha preacription itself. or the
facaimile version thereof (including an
email containing a digital image of thea
preecription). that was presanted to the
aeller by the patient or prascriber.

(2) For vertfication requests by the
saller;

(i3 If the communication nceurs via
facsimile or e-mail, 2 copy of the
veriflcation request, including the |n-
fortnation provided to the prescriber
pursuant to paragraph (b) of thia seo-
tion, and confirmation of the com-
pleted transmiasion thereof, including
a record of the date agd time the re-
quaest was made;

(11y If the communication cvergurs via
telephone, a log:

(A} Describing the informatbion pro-
vidad pursuant to paragraph (b of thia
saction,

(B) Setting forth the date and time
the raquest wag made,

(0 Imdicating how the call waa com-
pleted, and

(D} Listing the narnes of the individ-
nals who participated in the call.

(&) For communications from the pre-
seriber. including prescription
verificatinna:

() If the communication cccurs viae
favsimile or e-mail, a copy of the com-
munication and a record of the time
and dare {f wag receivead:

(11y If the communication ocoura via
telepbone, & log describing the infor-
mation communicated, the date and
time that the information was re-
veived, and the names of the individ-
uals who participeted in the call.

16 CFR Ch. 1 (1-1-05 Edifigr,. -

{4y The recorda required to be maip.
tained under thia section sha)y) he
maintaloned for a perlod of not leas t:hs.:
three years, and Shese recorda TUGE b
avallubld for inapection by the Federg)
Trade Commission. its employees, apq
ita representatives.

{(F) Recordkeeping TEQUITEMENt— S ey
day ousiness hours. A saller that exar.
cizes It8 oplion ta include a =
scriber’s regular Saturday Dbusipeys.
hours in, the time period ggp
veriflcation specified In §315-5(c}(3]'
shall maintain a recard of the pre_
scriber’s regmiar Jaturday  bwsipess
hoors and the bamig [or the aeller's ac-
tunl knowledge thereof. Such recards
shall be maintained for a period of got
less than threm yasrs. and thesa records

muat ha availabie for inspection by the -

Fedoral Trade Commission. ita employ.
eos, and ita representatives,

§316.8 Expiratiun of contact lens pre-
scriptions. '

fa) [fn geregral. A contaot lons pre-
scription shall expire:

(13 On the date gspecifled by the law of
the State in which the prescription was
writton, If that date ia one year or
more after the issue date of the pre-
scription;

{2y Not lesa than one year after the

- iesue date of the prescription if snesh’

State law specifies no dase or apacifies.
a date that i3 leas thano one year after
the 13sun date of the prescription; or

(1) Netwithstanding paragraphs (a)1)
and (a)(2) of thia ssction. on the date
specified by the prescriber, if that date
18 based on the medical udpmeat of
the prescriper with respect to the oon-
lar health of the patient.

(b) Spectal rules for prascriptions of {ess
than one year.

(1) If & prescription expires lo less
than ong year, the apecific reasons for
thé medical judgment referred to in
paragraph (ax3) of this saction ahall ba
doctimented in the patlent's medigal
record with sufficient Jetall to allow
for review by a quallfted professional in
the [ield.

(Y The documentation dsseribed in
the paragrapll above shall be main-
talned for o period of not leaa than
three years, and it must ba availoble
for inepection by the Federn]l Trade

412
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raderal Trade Commission

Comurission, ity employees, znd 1ts
rapresantatives,

i) Mo pregeriber shell inelude an ex-
piration diale vn a prescription that is
1e5s than the pertad of time that he or
ghe Tecommuands for & reexamination of
the patient that 1z medigzlly nec-
#4gAry.

43187 Content of advertisempents and
other represantations.

Any persion who engages in the man-
cfacture, processing. assembly. aale. of-
fering for sale. or distribution of con-
tact 1enses mav not represent, by ad-
vertisement, eaies presentation, or oth-
elwiae, that contach lenses may be ob-
Lained withoot a prescription.

§315.8 Prohibition of certain waivers.

A prescriber may not place on & pre-
acriptjon., ov require the patient to
gign, or delivar to the patient. a form
ar notice walving or disslaiming the i~
ahility or raspongibility of the pre-
scriber for the accoracy of the eye 2x-
amination. The preceding sentence
does not impowss labllity on o pre-
seriber for the ophthalmic gooda and
services digpensed by anather geller
pursuant to the presoriber's colTactly
veTifiad preseription.

§115.9% Enforvement.

Ady wviolation of this Rule shall be
treated as a violation of a rmle apder
seckion 18 of the Federal Trade Com-
mission Act, 15 US.C. E7a. regarding
unfair or deveptive acts or practicaes,
And the Commission will enforee bhis
Ruia in the same manner, by the same
weans, and with thea same jurisdiction.
Fowers, and duties as are available tog
it pursuant to the Federal Trade Com-
Inission Act, 15 U.8.0. 41 ef seq.

§315.10 Severahility.

The provieions of this part are sepa-
Tate and sgyerable from ohe apother. If
Ny provision is stayed or determinerd
L0 Be invalid. 1t 1a the Commission's io-

Ltion that the remaining provisions
1hall continne in effect.

- $316.01 Effect on state and locnl laws,

lal Skate amd focal lnws and regula-
bong that establiah o prepeription expi-
:ahbifm date of less than one year or

BT restrict prescription relsase or ve-

§314.1

quire active verification sre pre-
ernpled.

tht Any ather 3tate or loeal laws or
regulations that are inconsistent with
the Act or this part are preempted to
the extent of the inconsistency.

413
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FTC FA CTS for Business

The Contact Lens Rule:
A Guide for Prescribers
and Sellers

he Faimness to Contact Lens Consumers Act increases consuin-

I ers’ ability te shop around when buying contact lenses. The Act
gives consumers cerfain rights, imposes duties on contact lens

prescribers and seilers, and requires the Federal Trade Com-
mission (FTC) to develop and enforce implementing rules. The FTC issued the
Contact Lens Rule in July 2004 to spell out the Act’s requirements.

The Contact Lens Rule requires prescribers to give patients a copy of their contact
lens prescriptions at the end of a contact lens fitting, even if the patient doesn’t
ask for it. A patient who wants to buy contact lenses from another seller then may
give the prescription to that scller, Tfa consumer doesn’t give his prescription to

that seller, the seller must verify the prescription before selling the lenses.
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The.verification process works like this: the
consumer provides prescription information to
the seller, who then submits it to the prescrber
in a verification request. The prescriber has
eight-business-hours to respond. If the prescriber
does not respond within the required time, the
prescription 15 verified automatically, and the
seller may provide contact lenses to the con-
SUIMET.

FOR PRESCRIBERS

According to the Rule, “prescriber” refers to
anyone permitted under state law to issue pre-
scriptions for contact lenses — including oph-
thalmoloegists, optometrists, and licensed opti-
cians who also are permitted under state law to
fit contact lenses (sometimes called “dispensing
opticians™).

Frescribers must:

* give a copy of the contact lens prescription
to the patient at the end of the contact lens
fitting —even if the patient doesnt ask for it.

+ provide or verify the contact lens prescrip-
tion to anyone who is designated to act on
behalf of the patient, including contact lens
scllers.

In any response to a verification request,
prescribera must correct any inaccuracy in the
prescription, inform the seller if it’s expired and
specify the reason if it's invalid.

Preseribers cannot require patients to:

+ buy contact [enses

* pay additiopal fees or

* sign a waiver or release
in exchange for a copy of the contact lens
prescription,

Prescribers may require a patient to pay for
the ¢cye exam, fitting and evaluation before giv-
ing the patient a copy of the contact lens pre-
scription, but only if the prescriber also requires
immediate payment from patients whose eye
cxams reveal no need for glosses, contact lenses,

or other corrective eye care products, Proof of
valid insurance coverage counts as payment for
purposes of this requirement.

Prescribers cannot disclaim liability or
responsibility for the accuracy of an eye exami-
nation.

Prescription expiration

The Rule allows prescribers to set prescrip-
tion expiration dales — one year or more from
the date the prescription is issued to a patient. Tf
applicable state law requires a specific expiration
period that is longer than one year, however, the
prescriber must follow that law.

A prescriber may sct an expiration date of
earlier than one year gnly if that date is based
on the prescriber’s medical judgment about the
patient’s eye health. [n these cases, the pre-
seriber must document the medical reagon for
the shorter expiration date with enough detail to
allow for review by a qualified medical profes-
sional, and maintain the records for at least three
years.

FOR SELLERS

Sellers may provide contact Jenses only
in accordance with a valid prescription that is
directly presented to the seller or verified with
the prescriber. That means sellers may provide
contact lenses when the consumer presents his
prescription in person, by fax, or by email if the
prescription has been scanned and attached to
the email. The consumer also can autharize the
seller to verify his prescription via “direct com-
munication” with the prescriber. {See next page,
“What is direct communication?™.)

Verification
When verifying a contact lens preseription,
sellers must provide the following information
to the prescriber using direct communication;
+ patient’s full name and address
= contact Jens power, mapufacturer, base curve
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or appi opaiate designation, and diameter
whei sipropriate

= quni ol lenses ordercd

= date »F patiant order

+ date and time of venfication request

* 4 el person lor the seller, including
name, i ainid phone numbers and

= acleas waement of the preseniber’s regular
Swievitzy husiness hours if the selter is count-
ing thnge hours as “busmess hours™ under
the Muie.

Under the Rule, 2 prescription is verified if
the preseriher:

» womiuds s accuracy to the seller via direct
enbfuicion

= informs the seller that the prescription is
inaccurate and provides accurate information
to the seller via dircet ¢ommunication or

+ fails to communicate with the selicr within
“eight-business-heurs” of receiving a com-
plete verification request, During the “eight-
business-hour” period, the sefler must give
the prescriber a reasonable opportunity to get
it touch with the seller about the verification
request.

Record-keeping

Sellers must maintain prescriptions presented
to them, prescription verification requests, and
prescriber responses to the verification requests.
The Rule also requires sellers who count a
prescriber’s Saturday business hours to maintain
a record of what those hours are and how the
seler learned of them, Seliers must maintain
these records for at least three years.

The Fine Print
What practices are not allowed?
Sellers must not:

+ fill a contact lens prescription unless the sell-
er has either received a copy of the prescrip-
tion or verified the prescription as required
by the Rule - :

= fill & ¢ontact Jens prescription if the pre-
scriber ells them by dircel communication

_ within “eight-business-hours” after receiving

the complete verification request that the pre-
scription is inaccurate, expired, or otherwise
invalid

+ alter contact lens prescriptions. If the pre-
scription specifies private label contact
lenses, however, sellers may substitute
“identical” cantact lénses made by the same
manufacturer and sold under a different
name

* represent that consumers can get contact
lenses without a prescription.

What's a business hour?

Prescriptions are verified automatically if the
preseriber doesn’t respond to the seller’s veri-
fication request within “¢ight-business-hours.”
A business hour is defined as cne hour betweean
9 a.m, and 5 p.m., Monday through Friday,
excluding federal holidays, in the prescriber’s
time zone. If a seller determines that a particular
prescriber has regular Saturday business hours,
the seller also may count those Saturday hours
as business hovrs under the Rule.

How is the “eight-business-hour”
varification period calculated?

When calculating “eight=business-hours,” be-
gin the verification period the first business hour
after the prescriber receives a complete verifica-
tion request and end it eight-business-hours Jater.
For example, if the prescriber receives a request
at 10 am. Monday, the prescribsr must respond
by 10 a.m. Tuesday. If there's no response, the
seller can provide the contact lenses at
10:01 a.m. Tuesday. If the verification request is
received at 10 p.m. Monday, the response would
be due by 5 p.m. Tuesday. If there’s no response,
the seller can provide he lenses at 5:01 p.m
Tuesday.

What is direct communication?

“Direct communication” is a completed com-
munication by telephone, facsimile or electronic
majl. B ‘

Direct communication by tolephone re-
quircs reaching and speaking to the intended

Page 22 of 30
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recipient, or Ieaving a voive message on the
telephone answering machine of the intended
recipient.

Direct communication by facsimile or elec-
tronic mail requires that the intended recipient
actually receive the facsimile or €lectronic mail
message.

For more details about compliance, see
“Q&A: The Coniact Lens Rule and the Eyeglass
Rule” at www ftc.gov.

The FTC works for the consumer to prevent
fraudulent, deceptive, and unfair business prac-
tices in the marketplace and to provide infor-
mation to help consumers spot, stop and avoid
them. To file a complaint or get free information
on consumer issues, visit www.fic.gov or call
toll-free, 1-877-FTC-HELP (1-877-382-4357);

TTY: 1-866-653-4261. The FTC enlers Internet,
telermarketing, idemity theft, and other fraud-
ttlated complaints into Consumer Sentinel, a
secure online database available to hundreds of
civit and criminal law enforcement ngencies in
the U.5, and abroad.

Your Opportunity to Comment
The National Small Business Ombudsman
and 10 Regional Fairness Boards collect com-
ments from amall businesses about federal com-
pliance und enforcement activities. Each yesr,
the Ombudsman evaluates the conduet of these
activities and rates each agency’s responsiveness
to small businesses. Small businesses can com-
ment to the Ombudsman without fear of reprizal,
To comment, call toll-free 1-888-REGFAIR
(1-888-734-3247) or go to
www.sha.gov/iombudsman.

Federal Trode Commission RRENH

R T o Tl KR

Federal Trade Commission
Bweau of Consumer Protection
fflca of Consumer and Business Education

Octobar 2004
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Complying with the Contact Lens Rule

BUSINFSS

'NTRODUCTION

T he Federal Trade Commission enforces both the Contact Lens Rule and the Byeglass

: Rule. These Rules require that eye care providers give their customers copies:of their
~ecseriptions: Contact lens prescriptions must be given to the customers once the lens fifting is
~omplete; eyeplass prescriptions must be given 10 customers at the end of the eye exam. Here arc
yuestions and answers to help eye care providers comply with the Contagt Lens Rule.

1. Who — and What — the Rule Covers

* I'm an optician. Am T considered a “prescriber” under the Contact Lens Rule?

Under the Contact Lens Rule, opticians are prescribers if state law permits them o it contact
lenses and to issue prescriptions. Sometimes opticians are called “dispensing opticians.”

* U'm a prescriber. What if T verify a prescription and then something is wrong with the
rantact lenses the consumer bought from another seller? Am I liable?
 The Fairmess to Contact Lens Consumers Act and the Contact Lens Rule don't impose
lisbility on a prescriber for problems with contact lenses sold by someone else. Traditionally,
State Iaw determines the lability.

* Um a prescriber. If I don’t act on a verification request, the prescription is verified
passively. The consumer gets the contacts from another seller. Am I Liable if something
is wrong with the contact lenses?

Neither the Act nor the Rule imposes liability on a prescriber for problems with contact
lenses. State law determines who would be lable if problems arise.

¢ I’'ma prescriber. What if I'm unable to verify my patient’s prescription during the
“eight buginesy hours” period, and later learn that the prescription was inaccurate,
expired, or invalid? Am I required to contact the seller?
Neither the Act nor the Rule addresses this sitmation. However, it would be inn your patient’s
beat interest to contact the seller and the patient to alert them to a possible error in the
prescription,

Daes the Contact Lens Rule apply to contact lens sellers located beyond U.S. borders?

The Contact Lens Rule applies to all sellers wha isrovida contact lenses to consumers who
live in the U.5.
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Does the Contact Lens Rale apply to non-corrective “cosmetic” or “decorative® vontact leuses?

The Contact Lens Rule applics to contact lenses that requite a prescription.

The Prescription

When am [ required lo give my patients iheir contact lens prescriptions?

You must give your paticnls a copy of their contact lens prescription when the Iens ftting is complete.
Some patients may require follow-up visits after the initial exam before their contact lens fitting is
complete. All follow-up cxams must be medically necessury, and eye care providers should use sound
professional judgment — based on appropriate and objective standards of care — to make that call.

Wht if my patient asks for a copy of the contact lens prescription before the lens fitting is complete?
The Act and the Rule do not require that you provide the contact lens prescripticn o the patient before

the fitting is complete. If you are prepared 1o sell your patients contact lenses, however, you cannot

refuse to give them a copy of their prescription on the grounds that their fitting isn’t complete. If you're
willing ta sell them the lenses, that means their fitting is complete, and you must give them a copy of the
presctiption.

In my siate, a contact lens prescription expires two years after it’s written. Does the Contact Lens
Rule change that?

No. If state law specifies an expiration date of one year or more from the prescription’s issue date, the
prescription expires on that date. But if state Iaw specifies an expiration date of less than one year from
the prescription’s issue date, tie expiration date is determined by the Rule. Under the Rule, o prescription
exXpires one year from its issue date, unless there's a legitimate medical reason for setting a shorter
¢Xpiration date.

In my state, the Iaw gays I have to provide contact lens prescriptions to patients only if they ask for
them. But the Contact Lens Rule says I have te provide the prescriptions regardless. Which law
apples?

The Contact Lens Rule applies. You must give your patients their contact lens prescription at the
completion of the contact lens fitting, whether the patient asks for it or not.

As an eye care provider, can I charge a patient for trial lenses or Tequire a patient to buy them?

You may, but only if the trial lenses are necessary to complete the fitting process. This is sometimes
the case with some “speciaity” or custom-made lenses. You may not require a patient to buy contact
lenses — such as 2 six-month supply of disposable lenses — as a condition of giving them a copy of their
prescription. ‘

'm a contact lens seller. Can 1 substitute one brand of contact lenses for another brand under the

Rule?
You can substitute one brand of contact lenses for another if

*  the prescriplion specifics povate label lenses, and
*  the subatinnte lenses are identical 1o the prescribed ienses,

Example: TekViz, Inc. manutactures and sells contact lenses under both the “TekViz” brand and the “Dr.
Jones” brand, If the prescription specifies “Dr. Jones™ brand lenses, the seller Inay subatitute “Tek'Viz™
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brand lenses. The seller may not substitule nor-identical lenses manufactured by TekViz, Inc., or lenses
mamifactured by another company.

* The Contact Lens Rule says prescribers must provide or verily contact lens prescription information
“as directed” by a third party designated by a patient. But according to HIPAA (Health Insurance
Portability and Accountability Act of 1996), don’t I have to get written authorization from a patient
before providing or verifying his contact lens prescription to a seller?

No. HIPAA permits covered entities to use or disclose protected health information without patient
authorization if the use or disclosure is for “treatment” or “required by law.” FProviding, confirming,
correcting, or verifying a contact lens prescription to a seller designated by the patient constirutes treatment
or i required by the Act and the Rule,

*  Asthe eye care provider, may I include a specific number of refills on 2 contact lens prescription?
The Contact Lens Rule doesn’t require or prohibit you frotn including refill quantities on contact leng
prescriptions. Follow your state law if it requires — or proliibits = such information. Note that the Rule
does not ailow you to use refill quantities to shorten a prescription expiration period 1o less than & year,
uniess there are legitimate medical reasans.,

3. Record-keeping Requirements for Sellers

* As a contact lens seller, 1’ve called a lot of eye care providers to find out whether they have Saturday
business hours. What records do I keep to show [ have “actnal knowiedge” of their Saturday
business hours?

As a seller, you must keep a record of the eye care provider's regular Saturday hours and how you know
those are the hours. If you call eye care providers (o learn their actual business hours, keep your notes
trom those calls for record-keeping purposes. You must include Saturday business hours on a verification
request if you want to include those hours in the “eight business hour™ verification period.

+  Canny verification request form state that I assume that 51 prescribers’ offices have Saturday
business hours unless the prescriber’s office tells me otherwise? =
No. A seller may count a prescriber’s Satarday business hours as part of the “eight business hour”
verification period only if the seller knows that the prescriber hag Saturday business hours. Assuming that
a prescriber has Saturday business hours unless the prescriber tells you otherwise does not constitute actual
knowledge for purposes of the Rule.

* As a seller, can ¥ depend on information a customer gives me about an eye care provider’s Saturday
business hours? .
Depending on the circumstances, information you get from a customer may be accepiable under the Rule.
For example, if a customer gives you the prescriber’s business card, which states that the office is open
from 9 a.m. 10 3 p.m. un Saturdays, you may rely on it. Remember to document that this information is
the basis for your determination.

* What if the customer tells me, “I think my eye doctor’s office is open from 9 3., t¢ 5 p.m. on

Saturdays”?

Don’t rely on a customer’s staiement alone as a basis for your actual knowledge of a prescriber’s regular
Saturday hours. Verify an ¢ye care provider’s Saturday hours some other way,
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4. “FEight business hours” for Verification

* I'm a presertber. How much time do I have to verify a prescription?

The Act and the Rule give prescribers “cight business hours™ to verify a prescription regardiess of when
the prescriber receives a properly completed verification request. “Eight business honrs”is not the same as
"eiphtt hours "

A “business hour” is an hour during the period from $ a.m. to 5 p.m., Monday through Friday (excluding
federal holidays), plus hours on Satrday that the seller actually knows the prescriber is regularly open for
business. Business hours are calculated based on the prescriber’s time zone.

* Ilow is the “eight business hour” period caleulated if the seller’s verification request is received
during business hours?
If you receive the verification request during business hours, the “eight business hour” period starts when
the prescriber receives the request [rom the seller and ends when “eight business hours” have elapsed.

For example, say the veritication request is received at 4 p.m. on Monday. The "eight business hour™
period heging at 4 p.m. on Monday and ends at 4 p.m. on Tuesday. If the aye care provider doesn’t
respond, die seller can ship at 4:01 p.m. on Tuesday.

But say the verificalion requess is received at 11 a.m. on Priday. The seller has documented actual
knowledge that the eye care provider’s office is regularly open from 10 a.m. to 4 p.m. on Saturday, In this
case, the “eight business hour™ peried would begin at 11 am. on Fridey and end at noon on Samrday. Tf
the eye care provider doesn’t respond, the seller can ship at 12:01 p.m. on Saturday,

What jf you gee a verification request at 11 a.m. on Friday, but the eye care provider's office isn’t
regularly open Saturdays? The “eight business hour” period begins at 11 a.m. on Friday and.ends at 11
4.m. on Monday. If the eye care provider doesn't respond, the seller can ship at 11:01 a.m. on Monday.

Or suppose you get a verification request at 2 p.m. on Monday, July 3. The “gight business hour” period
begins at 2 p.m. on Monday and ends at 2 p.m. on Wednesday, because Tuesday is July 4, a federal
holiday. If the cye care provider doesn’t respond, the seller can ship at 2:01 p.mm. on Wednesday.

* How Is the “eight business hour” period caleulated if the seller’s verification request Is recelved
ouiside business hours?
If the verification request is received oulside of business hours, the “ejght bustness hour” period starts at 9
a.m. the next weekday that isn’t u federal holiday {or on Saturday, if appropriate). It ends “eight business
hours™ later.

For example, shy the verification request is received at 7 p.m. on Tuoesday. The “eight business hour”
period begins at 9 a.m. on Wednesday and ends at 5 p.m. the same day. If the eye care provider doesn't
respond, the seller can ship at 5:01 p.m. on Wednesday.

Or, the verification request is received at 2 p.m. on Saturday, The eye cate provider's office isn't apen
Saturdays, and Monday is July 4. In this case, the “cight business hour” period begins at 9 a.m. on
Tuesday and ends at 5 p.m. on Tuesday, If the cye cure provider doesn’t respend, the seller can ship at
5:01 p.m, en Tuesday.
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5. Direct Communicalion

*  When is a divect commumication “completed” under the Contact Lens Rufe?

A direct communication is completed when the recipient gets all the required information. For example,
dircet communication by telephone requires reaching and speaking with the intended recipient, or leaving
a clear voice message, including all the required information. on the Tecipient’s telephone answering
maclune, Similarly, a direct communication by fax or cmail is completed when the imtended recipient
receives the fax of email message.

* How do I know that a direct communication by fax or email has been completed?

A fax contirmatjon sheet showing that a fax was transmitted is sufficient (o conclude that the
communication is compleled.

Confirmation that an email was sent penerally is sufficient to conclude that it was received. Of cotrse, if
the sender has reason (0 believe hat an email message was not transmitted Instantly (such as in electronic
notice stating that the email could not be sent), the communication is not considered completad until i is
successfully trunsmitted to the recipient’s account, '

*  I'm a seller who uses the telephone for direct communication with eye care providers. Do T have to
keep a written log of all communications, or ¢an T store this information electronically?
The Rale allows you to store the required infortnation glectronically, and the inforruation can be made
available for review by the Commission, if necessary. '

6. Automated Telephone Systems

* My company sclls contact Jenses to consumers, Can I use an antomated telephone system to semd a
veritication request (0 an eye care provider?
The Act expressly authorizes sellers to send verification requests by telephone, inchiding automated
telephone systems, as long as the requests comply with the Rule, That js, the verification request must
provide all the information required, and sellers must wait “eight husiness hours” before sell ing contact
lenses to the consummer.

A request delivered by an antomated telephone system doesn’t comply with the Rule if: it jsn’t deliversd
in a volume and cadence that a reasonable person can understand: it contains incomplete verification
information; or it requires the prescriber's office to provide an imrmediate Iesponse.

* Wheu I respond to 4 verification request, I'd like to get some confirmation — a call, email or fax
— indicating that ibe seller received my respounse. Does the Rule require that?

Neither the Act nor the Rule requires sellers to provide confirmation to prescribers, although they may
chovse to do s0.

* My calis 10 the seller are answered by an antemated respense system or by their contact person’s
volcemnuil. Does the Rule require sellers to huve a persor available to respond to my calls?

The Rule requires sellers to provide “a reasonable opportunity” for prescribers to communicate with them,
but it doesn’t require them to have a person available to respond to calls. Nevertheless, sellers may choose
to have someone available. If you have left a responss on a seller’s verification response line indicating
that the preseription has expired or is otherwise invalid, the seller is not permitted 1o ghip the lenses.
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* I’ve received a seller’s verification request via an automated Lelephone message but I can’t
understand it, What can 1 do?

Automated telephone verification messages must be delivered in a volume and cadence that a reasonable
person can understand. if you are unable to hear or understand an autornated verification request, FTC
staff attorneys encourage you to contact the seller directly. 1f you cannot contact the selier, file a complaint
with the FI'C at fic.gov.

*  Sometimes ] can’t get my calls or fuxes through to the sellers. What can [ do?

If some attempts to contact the seller are unsuccessful, try other methods of communication. For example,
i your fax transmission fails, 1y contacting the seller via telephone or email. If you cannot contact the
seller, file a complaint with the FTC a1 fic.gov. Document your atlempls; details make complaints raore
helpful.

7. Filing a Complaint with the FTC

You can file a complamt with the FTC online or by phone. To file a complaint online, visit fic.gov, elick
“File a Complamt,” and enter your information into the form. At the section entitled, “Subject of Your
Complaint,” cfick on “Health,” In the final section, “Explain Your Problem,” include as many details as

possible. Click “Submit Complaint” to ¢omplete the process.

To file a complaint by phone, call 1-877-FTC-HELP (1-877-382-4357); TTY: 1-866-653-4261. A
counselor will record your information and enter it directly into the agency’s complaint database.

The complaint should include specific details, for example, the date and time your call was made or the
reason the call you received wasn't understandable. Prescribers with evidence, such as ap aundiotape of
a call or the recording left on an answering machine, should keep the evidence becanse it may be very
helpful.

While the FTC doesn’t resolve individual complaints, your complaints help the agency investigate Rule
vivlations and may lead to enforcement action.

The FTC works for the consurmer to prevent fraudulient, deceptive and unfair Busihess practices in the
marketplace and to provide information to help consumers spot, 810p, and avoid them. To file a complaint or
1o get free information on consumer issues, visit ftc.gov or call toll-free, 1-877-FTC-HELP
(1-877-382-4357); TTY: 1-866-653-4261. The FTC enters Internet, elemarketing, identity theft, and other
fraud-related complaints into Consumer Sentinel, a secure, online database available w hundreds of civil and
criminal law enforcement agencies in the 1.8, and abroad..

Your OPPORTUNITY TO COMMENT

The National Smali Business Ombudsman and 10 Regional Fairess Boards collect comments from small
businesses about federal compliance and enforcement activities. Each year, the Ombudsman evaluates the
conduct of these activities and rates each agency’s responsiveness to small bustnesses, Small businesses can
comment 1o the Ombudsman without fear of reprisal, To comment, call toll-frce 1-888-REGFAIR
(1-888-734-3247) or go to www sba. gov/ombudsman.

Feneruu TRaDE Commsson

For The Consumer:

P Y

August 2005
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REASONS FOR SETTLIFMENT

This statement accompanies the Consent Decree and Order for Civil Penalties, Injunction,
and Other Relief ("Order”) in full scttlement of an action brought w recover penalties and other
cquitable relief against defendants Waish Optical, Inc., and Kevin Walsh for engaging in acts and
practices in violation of Section 5 of the Federal Trade Commission Act (“FTC Act™), 15 US.C.
§ 45(a), and the Commission’s Contact Lens Rule, 16 C.F.R. Purt 315,

Pursuant 1o Section 5(m)(3) of the FT'C Act, 15 U.S.C. § 45(m)(3), thc Commission
hereby scts forth its reasons for settlement by entry of the Order:

The Order holds defendants liable for $40,000 in civil penaltics for their alleged
violations of the Commission’s Contact Lens Rule, Using this amount as the
basis for the civil penalty is appropriate in Jight of the factors set forth in

15 U.S.C. § 45(m)(1). In addition, the Commission believes that this penalty will
serve as an ctfective deterrent in this context for future violations of the Contact
Lens Rule.

Moreover, the injunctive provision in the Order will help protect consumers fror
future hurm.  Specifically, the Order prohibits defondants from viclating any
provision of the Contact Lens Rule in the future.

For the foregoing reasons, the Commission believes that settlement by entry of the
attached Order i justified and within the public intcrest.



