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Thomas B. Lear
Pamela Jones Harbour
Jon Leibowitz

In the Matter of Docket No. 9302

RAUS INCORPORATED REVISED PUBLIC VERSION

a corporation.

COMPLAINT COUNSEL'S MOTION TO REOPEN THE RECORD
TO ADMIT DOCUMNTS FROM RABUS'

NEWLY. FOUN BACK-UP TAPES
PERTAINING TO RAUS' S SPOLIATION OF EVIDENCE

IT) he record demonstrates that all pertinent and
relevant materials were retained by Rambus and, if
relevant to the issues raised in this litigation
produced. "

Post-Trial Reply Brief of Respondent Rambus Inc. at 8 (Sept. 29
2003).

Documents fromRambus s recently discovered back-up tapes (the "Backup Tape

Documents ), obtaed by Complait Counsel for the fist time between June and September

2005 , demonstrate that this statement of Ram bus, like so many others made durng the coure of

ths case, is simply not tre. As set forth in Complainf Counsel' s Proposed Supplemental

Findins of Fact 134-144 and 167 (filed Augut 10 2005), specific documents from among the



Backup Tape Documents produced to Complaint Counsel confirm that materials directly relevant

to central issues in this case were not retained, but were purged from Rambus ' s business fies and

never produced in this litigation. Rambus objected to these specific Proposed Supplemental

Findings of Fact on the ground that the cited documents, which came from Rambus ' s recently

discovered back-up tapes of its own computer servers and were attached to previous filings with

the Commssion , had not been designated as exhibits and therefore were not par of the record 

this case. I

In order to resolve Rambus s objection , Complaint Counsel hereby move to reopen the

record to incorporate as exhibits the nine documents cited in support of Complaint Counsel'

Proposed Supplemental Findings of Fact 134- 144 and 167. Complaint Counsel also move the

admission of a eight additional Backup Tape Documents that were not yet identified on August

10 when Complaint Counsel filed their Proposed Supplemental Findings of Fact. In addition,

Complaint Counsel propose admssion of the privilege log provided by Rambus listing Backup

Tape Documents withheld from production under claim of privilege. The offered documents,

See Responses by Respondent Rambus Inc. to Complaint Counsel's Supplemental
Proposed Findings of Fact and Conclusions of Law 134- 144, 167(Aug. 17, 2005).

These nine documents from Rambus s back-up tapes were attached to Complaint

Counsel's Petition to Modify the Schedule (July 28, 2005). Rambus has already had full
opportunity to respond to Complaint Counsel' s assertions regarding those documents. 

See

Responses by Respondent Rambus Inc. to Complaint Counsel's Supplemental Proposed Findings
of Fact and Conclusions of Law 134- 144, 167 (Aug. 17, 2005).

Pursuant to the Commssion s Order of August 4 2005, which denied Complaint

Counsel' s request to postpone the scheduled fiing date, Complaint Counsel fied Proposed

Findings relating to the Rambus spoliation of evidence on August 10 , 2005. The Rambus rollng

submission of documents from the backup tapes had not-been completed at that time, and in fact
continued into September 2005. It appears that Rambus has now completed its voluntar rolling

submission , though no written confirmation of this has been received by Complaint Counsel.



marked as proposed exhibits CX5100-5117 , are being fied under separate cover.

Ths filing is intended to complete the record with respect to Rambus s spoliation of

evidence, based on Complaint Counsel' s review of the materials we have received. Complaint

Counsel wish to emphasize that the record already contains ample evidence establishing that

Rambus violated Section 5 of the FTC Act, and more than sufficient evidence to establish that

Rambus engaged in bad-faith spoliation of evidence. However, the attached small sample from

the Backup Tape Documents serves to confirm concretely that, because of Rambus s spoliation

of evidence, Complaint Counsel and the ADs in the proceedings below were deprived of the use

of documents that are on their face highly relevant to the issues in this case.

Admission of these Backup Tape Documents as exhibits would assist the Commssion in

its consideration of possible sanctions for Rambus s spoliation of evidence , and would not delay

resolution of this case. Because this case has been pending for over 14 months since the close of

briefing, Complaint Counsel have included only a small number of the relevant Backup Tape

Documents. Because these documents are offered in support of Complaint Counsel'

Supplemental Proposed Findings of Fact 134- 144 and 167 , to which Rambus has already replied

Complaint Counsel believe that this motion would not require the paries to fie further proposed

findings of fact.

Background

The Backup Tape Documents are the second of two sets of materials relating to Rambus ' s

spoliation of evidence that have come to light since oral argument was heard by the Commssion

in this case in December 2004.

The first set of materials were records of the hearng in the 
Infineon case concerning



Rambus s spoliation of evidence. After correspondence and fiings by Complaint Counsel and

Rambus , the Commssion by its Order of May 13, 2005, reopened the record in this case to admit

documents from the record of the evidentiar hearng conducted in the Infineon case in Marh

2005 concerning Rambus evidence spoliation. Pursuant to the Commssion s Order, Complaint

Counsel and Rambus designated specific materials from the 
Infineon hearng record, which were

admitted by the Commssion by Order dated July 20, 2005. On August 10 and 17, pursuant to

the Commssion s schedule , Complaint Counsel and Rambus each submitted briefing, proposed

findings and replies addressing questions raised by the Infineon case materials. On August 10,

Complaint Counsel also fied a Motion for Sanctions against Rambus for evidence spoliation.

The Backup Tape Documents are a second set of materials that came to light in the course

of discovery in a different private litigation
5 involving the assertion of Rambus patent claims

against the DRAM producer Hynix Semiconductor, Inc. , and defenses based in par on Rambus

conduct in the JEDEC process. In March and April 2005, Rambus found approximately 1,400

back-up tapes and other removable electronic media.
6 Apparently over 1200 of these backup

Rambus Inc. v. Infineon Technologies AG, Civil Action No. 3:00cv524 (B.D. Va.

This case involved, inter alia, patent infringement claims against Infineon with respect to
production of JEDEC-compliant DRAM devices and counterclaims against Rambus for common
law fraud and monopolization because of conduct wit in JEDEC.

Hynix Semiconductor Inc. v. Rambus Inc., Dkt. No. CV 00-20905 RM (N.

Cal.).

Rambus initially discovered a number of these back-up devices while searching
for responsive documents during the discovery period in the FTC case, but failed to review their
contents. See Rambus, Inc. ' s Verified Statement Re: Discovery of Backup Tapes (April 27
2005) at 2-4 (Attachment A).

-4-



tapes and electronic media are blank, having been wiped clean in July 1998. However, some of

the readable back-up tapes and electronic media contan copies of relevant documents that had

disappeared from Rambus ' s business files and servers, and a significant number of these

documents had not been produced to Hynix in that litigation or to Complaint Counsel in

connection with the present litigation.

Rambus undertook to provide Hynix with documents from a limited subset of the newly

unearhed backup tapes and electronic media. The Backup Tape Documents were produced in

large par from a series of back-up tapes that purport to contain a back-up of some par of

Rambus s computer system. Rambus has characterized these as "a reasonably complete backup

of the Rambus servers as of May 19, 1996," although it acknowledges that one of the set (Tape 9

of 20)is missing.
9 Rambus agreed to provide Complaint Counsel with copies of the same

See Supplemental Case Management ,Statement of Rambus Inc. Hynix

Semiconductor Inc. v. Rambus Inc. (May 20 2005) (Attachment B) at 4 (" 077 pieces of media

have been determned to be blank, bad media (which means no data can be read from the media),

or cleaning carridges. ); Order Granting Rambus sMotion to Compel Discovery Regarding

Hyrix s Backup Tapes Hynix Semiconductor Inc. v. Rambus Inc. (Special Master Ambler, Aug.

2005) (Attachment C) at 3 ("over 1 200 of the tapes recently disclosed by Rambus were

wiped clean in July 1998"

). 

See Letter from Gregory P. Stone to The Honorable Ronald M. Whyte (Apri14
2005) (Attachment D) at 2 ("some of the data from some of these tapes constitutes text files. . .
that might be responsive to Hynix s discovery requests. )); Supplemental Case Management

Statement of RambusInc. Hynix Semiconductor Inc. v. Rambus Inc. (May 20, 2005)

(Attachment B) at 11 (Rambus "began producing documents from those tapes (to Hynix) on
April 15 , 2005.

Supplemental Case Management Statement of Rambus Inc., 
Hynix Semiconductor

Inc. v. Rambus Inc. (May 20 , 2005) (Attachment B) at 11 . 



Backup Tape Documentsthat it provided Hynx.
1o Rambus, however, withheld from production

to Hynix and Complaint Counsel a number of responsive documents under claim of privilege, as

set forth on privilege logs provided to both Hynix and Complaint Counsel. 
I I Among the Backup

Tape Documents withheld from production were documents that were marked by Rambus as

fallng within a category of materials as to which Rambus, during the pendency of this case

before the AU below , had emphatically waived any privilege claims. 

Rambus began a rollng production of the Backup Tape Documents to Complaint Counsel

in June 2005. Although Rambus at one point estimated that the production would be

10 
See Letter from Geoffrey D. Oliver to Gregory F. Stone (June 6, 2005)

(Attachment E).

These privilege logs are proposed CX 5117.

12 The Rambus privilege log indicates that it has withheld documents that, had they

been found in Rambus ' s business fies during pre-trial discovery, would have been produced to

Infineon pursuant to Judge Payne s crime-fraud discovery order. See CX5117 at 5 fn * . Durng

the pre-trial phase of this Par il litigation , Rambus specifically waived any claim of privilege as

to this category of documents:

(Rambus has) decided not to assert privilege in this proceeding as
to the documents subject to the prior discovery order entered by
Judge Payne in the Infineon litigation. . . . (W)e do not contend that
documents or testimony regarding conduct or communications
during the time period '91 through June of '96 that were covered

by Judge Payne s ruling that the privilege was vitiated are
privileged.

See Declaration of Gregory P. Stone Supporting Memorandum by Rambus Inc. In Opposition to
Complaint Counsel' s Motion to Compel Discovery Relating to Subject Matters as to which
Rambus s Privilege Claims Were Invalidated on Crime-Fraud Grounds and Subsequently

Waived (Jan. 20, 2003) (Attachment F) at 'I 3, 4. Despite Rambus s explicit waiver of privilege,

it now refuses to produce Backup Tape Documents from the identical time period relating to the
identical subject matter - documents that Rambus itself admits would have been produced to
Complaint Counsel had they been found in Rambus s business fies during the course ofdiscovery below. 



substantially completed by late July, Complaint Counsel continued to receive responsive

materials until early September. Approximately twenty boxes of paper copies of Backup Tape

Documents have been received and reviewed by Complaint Counsel. The seventeen documents

that are the subject of this motion are a small subset of the much larger number of previously

unseen Backup Tape Documents now reviewed by Complaint Counsel that on their face appear

to be relevant to issues in the current proceeding.

There can be no ilusion that the limited number of documents offered by this motion, or

the boxes of Backup Tape Documents thus far made available for review by Complaint Counsel

constitute all of the relevant materials destroyed by Rambus during its document purges. The

vast majority of the backup tapes and electronic media discovered by Rambus have been erased

or are unreadable. No backup of Rambus s computer servers could be expected to capture the

files existing on free-standing computer hard-drives not connected to its server system, or hard

copies of documents from the fies of Rambus s outside patent counselor from the Rambus

business fies that were shredded in the sessions organized by Rambus in 1998 , 1999 and 2000.

Nonetheless , the offered documents confirm in a very concrete way that a substantial

. number of relevant documents existed on the Rambus computer servers as of May 1996 that were

later purged from Rambus ' s business records. There can be no doubt that the efforts of Rambus

to purge its fies meant that the documents were not available for discovery either in Rambus

first patent infringement suits or in the Commssion s proceeding. The Backup Tape Documents

confirm that the materials destroyed by Rambus included precisely those documents that

Complaint Counsel would need to litigate this c efully and the Commssion would rely on to

render a complete and accurate decision. Rambus ' s assertion to Judge McGuire below that "that



all pertinent and relevant materials were retained by Rambus and, if relevant to the issues raised

in this litigation , produced"13 could not be further from the truth.

II. Argument

The Commssion is authorized to reopen the record at any time. 16 C.F.R. g 3.71.

Reopening the record to receive supplemental evidence is appropriate if: (1) the moving pary

can demonstrate due diligence; (2) the proffered evidence is probative; (3) the proffered evidence

is not cumulative; and (4) the non-moving pary would not be prejudiced. In re Brake Guard

Products Inc. 125F.T.C. 138, 248 n.38 (1998) citing Chrysler Corp. v. FTC, 561 F.2d 357 361-

63 (D.C. Cir. 1977) (affirmng the admission of new evidence by the Commssion). Those

criteria are satisfied here.

Complaint Counsel Acted with Due Dilgence.

Complaint Counsel have acted diligently to pursue relevant documents from Rambus

throughout the investigation and litigation of this case. An investigative subpoena was issued by

Complaint Counsel on a date that we now know was just two weeks after the last and largest of

Rambus s three organized document destruction sessions in 2000. Complaint Counsel repeated

certain of its document requests in discovery requests during the Par II litigation. Indeed, the

issue of spoliation of evidence by Rambus has been a central issue pursued by Complaint

Counsel since the inception of this litigation;

Consistent with this history; Complaint Counsel acted promptly to seek production of the

Post-Trial Reply Brief of Respondent Rarbus Inc. (Sept. 29 , 2003) at 8.

14 
See Complaint 'n 121 (June 17, 2002); Complaint Counsel' s Motion for Default

Judgment Relating to Respondent Rambus Inc. s Wilful , Bad-faith Destruction of Material

Evidence (Dec. 20, 2002). 



backup tapes once we leared that Rambus had discovered their existence. As described above,

in response to Complaint Counsel's inquiries concerning events in the Hynix litigation, Rambus

produced such documents to Complaint Counsel from June 2005 to September 2005. Complaint

Counsel fied this motion promptly after completing review of the submission.

The Offered Documents Are Probative.

The documents offered for admission to the record pursuant to this motion support

Complaint Counsel' s pending Motion for Sanctions Due to Rambus ' s Spoliation of Evidence,

fied August 10, 2005 ("Sanctions Motion

As discussed in the Sanctions Motion at 13- 17, courts have found bad faith document

destruction when firms, in anticipation of litigation, selectively preserve documents favorable to

them, but allow other relevant evidence to be destroyed pursuant to established document

retention programs. See Stevenson v. Union Pac. R.. Co., 354 F.3d 739, 746 (8thCir. 2004);

E*Trade Securities v. Deutsche BankAG, 2005 U.S. Dist Lexis 3021 at *14 (D.Minn 2005). To

establish an appropriate sanction for spoliation, the degree of relevance of the destroyed evidence

must be considered. Kronish v. United States, 150 F.3d 112, 127 (2d Cir. 1998). When it is

difficult to identify a paricular relevant document or documents because voluminous fies that

might contain that evidence have all been destroyed, "the prejudiced pary may be permtted an

- inference in his favor so long ashe has produced some evidence suggesting that a document or

documents relevant to substantiating his claim would have been included among the destroyed

files. Kronish 150 F.3d at 128.

The circumstaces surroundingRambus s wholesale destruction efforts in themselves

plainly warantan inference that the destruction reached evidence pertinent to the issues in this



case. See Sanctions Motion at 17-30. But documents that ar the subject of ths motion go

beyond general circumstances and provide concrete evidence that there were parcular relevant

documents that did not survive in Rambus s business fies after the document destrction effort.

The offered documents show that, prior to the Rambus document destruction, the Rambus

computer servers contained specific documents relating to important aspects of this case.

For example, the Backup Tape Documents confirm explicitly that Rambus adopted and

implemented a carefully planned strategy, with approval from the very highest levels of the

company, to use Rambus s patent claims to leverage JEEC' s SDRAM standards to Rambus

own advantage. Newly-discovered documents throw a completely new light on a Rambus Board

of Directors meeting on June 25 , 1992 at which CEO GeoffTate led a discussion ofthe 5-year

business plan. The business plan, already par of the record, contans the statement:

Finally, we believe that Sync DRAs infringe on some claims in

our fies patents; and that there are additional claims we can fie for

our patents that cover features of Sync DRAs. Then we wil be
in position to request patent licensing (fees and royalties) from any
manufacturer of Sync DRAMs.

CX0543A at 17. The newly unearhed "Rambus Board Agenda" for that meeting indicates that

Vice President David Mooring presented to the Rambus Board of Directors a specific strategy for

neutralizing or taking advantage of the SDRA standardization work at JEDEC. Another new

document appears to be the Marketing and Sales presentation at that same Board meeting, which

. outlines Rambus ' s strategy to "leverage the,JEEC committee to our advantage" by pursuing

15 
See CX5103 at 1 ("'Rambus Board Agenda ), 2 ("Strategy re JEDEC Sync DRA

- how to neutralize (or take advantage of) (DM)").

10-



patent claims against JEEC-compliant SDRAMs. These documents go beyond the previously

admitted Board minutes (CX0604) and provide the strongest evidence yetthat, at this June 1992

meeting, the Rambus Board of Directors explicitly discussed a business plan that included

subverting the JEDEC standard-setting process.

Other of the Backup Tape Documents provide further ilumination about Rambus

pattern of conduct:

Rambus s CEO Geoffrey Tate specifically tasked Rambus s primar representative at
JEDEC, Richard Crisp, to modify Rambus s patent applications to cover SDRAMs.

In September 1994 , Richard Crisp believed that Rambus would sue users of the JEDEC
SDRAM standards for patent infringement. 

Richard Crisp apparently made presentations at Rambus-wide meetings on topics such as
what Rambus s patent litigation tactics should be (including who Rambus should sue
first) and how Rambus s patents and pending patent applications would block DDR

16 
See CX5102 at 8 ("JEDEC Strategy Goal: To leverage the JEDEC commttee to

our advantage or neutralize them or slow them down on the SDRAM effort. . . Patent claims that
SDRAM. . . may conflct with: , followed by a list that includes programmable CAS latency).
In June 1992 David Mooring was Vice President of Marketing and Sales.

17 See, e. CX5104 (Tate: "PATENTS ... Richard wil work to add modifications to

our patents to provide better coverage, if possible, for Masters and against Ramlink/Sync
DRAMs.

); 

see also CX5106 (Tate: "Objectives meeting. .. patents - vs. SDRAM(;)

positioning vs. competitive alternatives ); CX5110 (Tate: "IP ...objectives ... block/get royalties

from competitive memory iff (interface) technologies that incorporate just one or a few of our
. invested concepts (write claims broadly not just on 100% rambus implementation ). extend our

IP to rambus apps and noh-mem apps for future leverage/bargaining power and maybe
royalties. ); CX5112 (Barh: "'patent work continues; . . . working with Richard Crisp on
enhancing daimcoverage

18 CX5108 ("It appears that certain members of the JEDEC commttee attempt to

insert themselves into lawsuits involving chip patents. ... I wonder what wil happen when we

. have to sue someone in the future?"); CX5109 at4 (Dillon: "Are we ready to defend patent

lawsuits? To fie them?"

). .

11-



SDRAs.

Richard Crisp informed CEO Tate, Vice President Roberts and others that "JEEC taes
the position that (Rambus) should disclose" relevant patent applications.

As of March 1993 (before JEDEC published its 21-I Manual), engineer Bily Garett
understood that JEEC wanted members to disclose any patents that "may relate to

standardization issues," but mistakenly concluded from an mM statement that disclosure
was not necessarly required.

Richard Crisp understood that the JEDEC patent disclosure rule is intended to avoid
; antitrust problems caused when a standard later turns out to be covered by an undisclosed

patent. 22

Richard Crisp understood that the disclosure of patent applications could inhibit
incorporation of a technology in a JEEC standard, even if the owner offered RAND

assurances.

19 See, e.

g., 

CX5114 (Toprai: "**4. Intellectual Property... What should our

. litigation tactics be? Should we go after anyone? (I)f so who first? (Crisp)"); 
see also CX5115 at

1 (Tate (describing planned Rambus panel presentation): "IP Strategy. . . How does our IP

issued/in process block . .. SDRA-2 (DDR SDRA) .. . RICHA C"); CX5116 at 2

(Toprani: "Hazards with such (standards) groups including IP as exemplified by JEDEC and
Synclink (-) Crisp ). The slides apparently prepared for these presentations have never been

identified.

20 See, e.

g., 

CX5105 (Crisp: "I know that JEEC takes the position that we should

disclose (patent applications), I wonder if we should discontinue our relationship with them if we
are required to disclose in order to remain members in good standing?"

21 See, e.

g., 

CX5107 (Garett: "The rules ask members to make the committee aware

of any patents they may relate to standadization issues, and let everyone else know about them.

IT DOES NOT REQUI YOU TO DO SO. mM chooses not to do so.

22 CX5113 (Crisp: "really the major reason for the policy they (JEDEC) have in

place is that if they were to standardize something that has a patent on it and the patent is
necess to build the device and the patent holder decides not to license certain companies, then
they potentially have an anti trust situation on their hands.

23 See, e. CX5108 (Crisp: "Nishiwak commented that the company that defined

(a technology proposed for the JEDEC standard) has filed patents but has told OK! that they
would be wiling to license the patents on a non-discriminatory basis for reasonable fee in

accordance with JEDEC rules. I hope to see this as an issue that inhibits the standardization.

12-



As early as the Spring of 1992 , Rambus offcers and management developed a conscious

strategy regarding the disclosure of patent applications at JEEC, and deliberately

decided not to disclose relevant patents or applications to JEEC.

The Backup Tape Documents confirm the direct involvement in these issues ofRambus

highest-level officers and directors, including CEO Tate, Vice President Mooring, Vice President

Roberts, founders and Board members Farwald and Horowitz , and JEDEC representatives

Crisp and Garett.

The purpose of this motion is not to add to the record every relevant document found by

Complaint Counsel in the Backup Tape Documents produced by Rambus, but rather simply to

demonstrate concretely that there were relevant documents that did not survive the Rambus

purges of its business fies. These ilustrative examples are only a few of the Backup Tape

Documents that on their face are relevant to issues in this case, including not only Rambus

conduct but other issues as well.

The Offered Documents Are Not Cumulative.

The documents offered by this motion are not cumulative, either with respect to the

focused question concerning document spoliation for which they are offered, or with respect to

the substantive issues in this case to which they are relevant.

As discussed above, Complaint Counsel move the admission of these Backup Tape

Documents for purposes of demonstrating concrete examples of documents relevant to issues in

24 See, e.

g.,

CX5100 (Tate: "Need/strategy re advising JEDEC on claim(s) in our

fied patents that cover proposals before JEDEC."); CX5101 (Tate: "JEDEC... What extensions

should we be filing to add claims based on original inventions? What obligation do we have to
advise JEDEC that we have fied but unissued patents that sync do/may infringe?"); CX5111

(Barh: "In my opinion we should not provide a list of patents to JEDEC . ... I can provide more

details if you should like to chat about it.

13-



this case that were in existence at the time the backup tapes were made, but that did not surive

the repeated and extensive purges of its business fies undertaken by Rambus in anticipation of

its patent infringement efforts. The Backup Tape Documents are not cumulative on the issue of

spoliation of evidence. These documents go beyond the documents from the 
Infineon case

hearng record admitted by the Commssion on July 21 , which examned in detail the nature and

purpose of the Rambus document destruction efforts. The Backup Tape Documents offered for

admission pre-date the Infineon case documents and are concrete examples of paricular relevant

documents , created contemporaneously with and as par of Rambus ' s course of conduct

involving JEDEC; that did not survive the efforts of Rambus to purge its business files.

The offered exhibits are exactly the kind of documents that, had they been available

during the investigation, discovery and trial ofthis case before the AU , would have been par of

the search for truth that is integral to a Commssion admnistrative adjudication. Indeed, Judge

McGuire expressly based his decision in par on his assessment of the issue of possible document

destrction by Rambus , and specifically on his conclusion that "there is no indication that any

documents , relevant and material to the disposition of the issues in this case, were destroyed. ,,25

By concretely demonstrating the existence of relevant and material documents that did not

Initial Decision at 244:

(T)he document destruction issue in this case. . . does not warant the Court

continued attention. Rambus ' s conduct in this regard is , at best, troublesome. In

a different cause of action, the Court might well have sanctioned Rambus for
having deprived Complaint Counsel of their ability to present the merits of the
case. ... However, the process has not been prejudiced as there is no indication
that any documents, relevant and material to the disposition of the issues in this
case , were destroyed.

14-



survive the Rambus purges of its business fies , they do not cumulate but ditly contradict an

express basis of Judge McGuire s adverse ruling on the merits.

Neither can the proposed exhibits properly be considered cumulative with respect to the

substantive issues in the case to which they are facially relevant. Complaint Counsel firmly

believe that the record already contains ample evidence establishing that Rambus violated

Section 5 of the FTC Act. 
26 However, this case is currently pending before the Commssion

precisely because Judge McGuire ruled to the contrar in the Initial Decision. To assist the

Commssion in understanding the relevant and non-cumulative character of the offered

documents , Complaint Counsel attach as an Appendix to this motion a demonstrative Timeline

that is intended to place the offered documents within the context of the larger body of evidence

in the case.

From left to right, the Timeline tracks the time period in issue in this case , from 1989 to

2001. Along the Timeline are references to certain important documents in the case, with a line

from the text box containing the reference to the approximate point onthe time line

corresponding to the date of each of the documents. The text boxes are color-coded to reflect, as

best Complaint Counsel has been able to reconstrct, the character and source of the referenced

documents. The varous colured boxes below the line represent documents that were in the

record before the AU. The colored boxes above the line represent documents that have come to

. the attention of Complaint Counsel (and now the Commssion) since the close of the record

before the AU. The non-colored boxes above the line with question marks refer to documents

26 
See Appeal Brief of Counsel Supporting the Complaint (April 16, 2004); Reply

Brief of Counsel Supporting the Complaint (July 2, 200); Complaint Counsel' s Proposed

Findings of Fact (Sept. 6, 2003).

15-



known to exist or very likely to have existed, but still never seen by Complaint Counselor the

Commssion. (For a more detailed description of the information represented on the Timeline,

please see the attached Appendix.

What the Timeline shows, in a general fashion, is the recurrng pattern of the discovery of

crucial evidence about Rambus ' s conduct. Again and again , because of the wholesale

destruction of Rambus ' s regular business fies , crucial documents have been found in one or

another set of lost documents or forgotten files. Again and again Rambus has argued that the

additional documents show nothing new , that they are similar to documents that had been

produced previously, or that there is nothing new to be found. Yet each new set of documents

has helped to fill in the picture of Rambus s deliberate , decade-long scheme to mislead JEDEC

and the industry and to capture monopoly power.

This pattern had become apparent in the evidence that was developed before trial and

available to the AU, which is represented by the text boxes below the line. The blue boxes

identify a relatively small number of key documents in this case that - to the best of Complaint

Counsel' s information - were actually found in Rambus s business files. Most of the remaining

boxes represent documents that were purged or intended to be purged from Rambus ' s business

fies or patent attorney LesterVincent s fies , and were found later in unexpected locations.

Indeed, the collective effect of the multicolored boxes .suggests how close Rambus came to

getting away with its scheme.

27 Because Rambus first produced many of these documents to litigants in its private
litigation , and the documents were only later produced to FTC staff, Complaint Counsel do not
have complete information as to the original location of each document produced by Rambus.
What follows , and what is ilustrated on the Timeline , is Complaint Counsel's best understanding

of the locations in which the varous documents were found.

16-



The pattern has continued in the period since the close of reord before the AU, as

represented by the text boxes above the line. The pink boxes above the line represent selected

documents from the infneon case hearng record that were added to the reord pursuant to the

Commssion s Order of July 21, 2005. The purple boxes above the line represent the selected

Backup Tape Documents that are the subject of this motion. As can be seen, these documents are

clearly distinct from the documents already in the record, and on their face contain important new

information going well beyond the evidence already in the record. Complaint Counsel did not

have the opportunity to use these documents or develop the evidence to their full effect in the

admnistrative litigation below.

In sum, getting at the truth in this case has been like peeling the layers off an onion. Each

new set of documents has reve3.ed important new facts. And yet, each new set of documents has

stil left an indetermnable void of documents that are unavailable to Complaint Counselor the

Commssion because of Rambus s efforts at document destruction. The Backup Tape

Documents are no exception. They are not cumulative, because they provide the most concrete

evidence available to the Commssion that relevant documents were destroyed by the Rambus

document policy.

There Is No Prejudice to Rambus from the Admission of These Documents.

Rambus is not prejudiced by the admission of the offered documents. The documents

show in a concrete way the effects of its own bad-faith destruction of documents and provide

specific examples of relevant documents that did not survive in Rambus s business fies.

Rambus was the source of these late-produced documents, so there can be question of their

authenticity, and in fact Rambus has itself invited this motion by objecting to the Commssion

17-



consideration of many of the documents without their formal admission to the reord as

exhibits.

Prompted by this motion, Rambus may well attempt to offer its own selection from

among the large body of Backup Tape Documents. The Commssion should resist any such

effort. The small number of documents offered by Complaint Counsel by this motion are not

intended to plumb the content of the full body of Backup Tape Documents. Such an undertakng

might have been possible if the Rambus destrction efforts had not been successful, and the

Backup Tape Documents had been available during the investigation and litigation of this case

below. Had the documents been available in a timely fashion, they might have been used by both

sides in this litigation , might have been integrated in the larger body of evidence, might have

been the subject of questioning to knowledgeable witnesses at deposition and at trial, and might

have been weighed by the AU in considering his ruling in the case. But none of that is possible

now. CX51 OO-CX5117 represent a limited number of Backup Tape Documents that are offered

by Complaint Counsel as concrete examples of documents once in Rambus s business fies,

relevant to the merits of this case, that did not survive the Rambus document purges. Indeed, any

attempt by Rambus to designate its own choices from the backup tapes would be cumulative on

this issue and simply reinforce the fundamental point that relevant documents did not survive in

Rambus s business fies for discovery and use in this litigation.

Any prejudice here has been suffered not by Rambus , but by Complaint Counsel and by

the Commssion in its efforts to conduct a full and fair administrative litigation. In such a

28 
See Responses by Respondent Rambus Inc. to Complaint Counsel' s Supplementa

Proposed Findings of Fact and Conclusions of Law 134 144 , 167 (Aug. 17 , 2005).
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situation, when a portion of destroyed evidence is produced late by a par that has engaged in

document spoliation , the spoliator should be prevented from using its carfully selected items

from the evidence for its own paricular purposes. Having adopted a document policy that

prevented the Backup Tape Documents from being timely considered in the litigation below

Rambus should not be permtted to protest "prejudice" and add selected additional documents of

its own choice.

III. CONCLUSION

For the reasons set forth above, Complaint Counsel move to reopen the record to

. incorporate as exhibits CX5100-5117 selected documents from the Backup Tape Documents. and

the privilege log. produced by Rambus to Complaint Counsel between June and September 2005.

These exhibits confirm concretely that, because of Rambus s spoliation of evidence, Complaint

Counsel and the AUs in the proceedings below (and as a result, the Commssion to date) were

deprived of the use of documents that are on their face highly relevant to the issues in this case.

The proposed exhibits support Complaint Counsel's Proposed Supplemental Findings of Fact

19-



134- 144 and 167 (filed Au t H), 2005). AUmssion ofthese exhibits would assist the

Commission in its consideration of possible sanctions for Rambus s spoliation of evidence.

Respetfully submitted

?- 

Patrck J. Roach
Robert P. Davis

Bureau of Competition
Federal Trade Commssion
Washington, DC 20008
Counel Supporting the Complaint

Date: October 19, 2005
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UNTED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMSSION

COMMSSIONERS: Deborah Platt Majora , Chairman
Thomas B. Lear
Pamela Jones Harour
Jon Leibowitz

In the Matter of Docket No. 9302

RAMUS INCORPORATED, PUBLIC

a corporation.

PROPOSED ORDER

IT IS ORDERED THAT , Complaint Counsel' s Motion to Reopen the Record To Admit

Documents from Rambus s Newly-found Back-up Tapes Pertning to Rambus s Spoliation of

Evidence is hereby GRANTED; and

IT IS FUTHER ORDERED THAT the record in this proceeding shall be, and it hereby is
REOPENED to admit into evidence the documents submitted as CX5100 though CX5117.

By the Commssion.
Donald S. Clark
Secretar

ISSUED: xxx -, 2005



04/21/2C05 11:48 FAX 4155124048 .U"a . t ULL 0 UL

.......,.
"" I

,JREGORY P. STONE (Sta Bar No. 078329)

TEVE M. PERRY (State BarNo. 106154)

KELLY M- KLAUS (State BarNo. 161091)
'AUNGER, TOLLES & OLSON LLP
355 South Grand Avenue
fhiny-Fift Floor
Los Angeles Calforn 90071-1560

felephone: (213) 683 9100
Facsile: (213) 687-3702
Gregory.Srone(Elo. com; Sreven.Perryto.

com;

Kelly. Klaus to. com

PETER A. DETR (State Bar No- 182619)
SAROL YN HOECKER LUEDTK (State Bar No. 207976)

' MUGER, TOLLES & OLSON LLP

i 560 Mission 
Street

I rwentv-Seventh Floor
, San F cisco, California 94105-2907

10 Telephone: (415) 512-4000
Facsime: (415) 512-4077

11 Peter.Derre to- com; Carolyn.Luedtke to.com

. i

12 1 PETER 1. OSTROFF (State Bar No. 045718)
ROLLIN A. RANSOM (Sta Bar No. 196126)13 SIDLEY AUSTIN BROWN & WOOD LLP
555 West Fift Strt, Suite 400014 Los Angeles, Californa 90013-1010

Te1ephone: (213) 896-000
15 Facsimile: (213) 896-6600

POSrrQff ,.iidley. com; "ansom idley. com

V. BRYAN MEDLOCK, JR (aditted pro hac vice)

SIDLEY AUSTIN BROWN & WOOD LL"?

717 N. Harood, Suite 3400
Dallas, Texas 75201
Telephone: (214) 981-3300
Facsimile: (214) 981":3400

E-mail: bmedlockfidl com

Attorneys for Defendat
RAUS INC.

\TTITED STATES DISTRCT COURT

NORTHR. DISTRCT OF CALIFORN

CASE NO. CV 00-20905 

RA1\US INC. 'S VERIIED
STATEMENT RE: DISCOVERY OF
BACKUP TAPES

.HYNSEMICONDUCTOR iNC., et aI.,

. p1atiff d Counter-Def ndats,

vs.

RAMBUS INC.

Defendant and Counterc1aianL
RAMBUS' S VERIFIED S' iATEME 

DISCOVERY OF 8. CKUP TAPES
1093393. 1



04/21120 11 :48 F 4155124048 MUNGER . TOLLES' OLSON 1IUU""U II

As of Aprl 21. 2005, Rabus In. ("Ra bus ) ba discvere and :orwded to

.)utside vendors 1 397 piecs of removable electrnic meda (including but not limited to media

,::ommonly called "backup tapes ) for analysis as to whether or not they contan recoverable

.normaton.
1 As of Aprl 21 , 2005 1.051 of these pieces of media had been deteIT1ined to be

bad media. or cleanng caridges, and 114 oftbe 1
397 pieces of media had been found to

::onta reverble data These 114 pieces of medi have been reStored so that the'" could be 

",viewed to de=ine wbether any of their data constud a docuent te'POn'iv ;to outtading I

;locument request. Another 232 of the 1.397 pieces of edia were still being evaluated by

Rabus s vendors to determe if they contaed reoverble data; any media detemined to

::onta recoverable data 
will be processed so th the data can be recovered and thc:n reviewed for 

responsive documents. Rabus provide Hynix with a letter and table on April 22, 2005 
tht

listed each of the 346 pieces of media that had, at that point
, bee restored or tht :ere ilen being i

evaluated by its vendors. A copy of the April 
22, 2005 lett and enclosed table 

is attched hereto \

as Exhibit A.

Put to the term of the (Pposed) Order submitted to the Cow t on Apri 21

2005, th is Rabus ' s verified sttement explaig the circumstaces of its rent discovery of

the aforementioned media and why Rambus believes they were not 
discoverd earlier.

Nineteen 8mm "EPOCH" Batkup Tapes

Rabus ha found and resmred nieteen 8mm backup tapes with la,cIs that eah

include a refe1nce to the term "EPOCH" andtbat eah bear the date "5/19/96." Rambus

produced documents from these backup tapes on April 15, 2005 and 
Aprl 22, 2005 and wil

Rabus, which is an enineering and design company, has substantially mJre 
th 1,397

pieces of removable electronic media in its possession. The l
397 pieces referenc,:d in the text

were identified in one of tWo ways. First, if the label inormation andlor 
inormtion from the

creator or custodian of the media provided a basis for believing that it might conta.

n inormation

rcsponsi to oUtstdig discovery. requests, then tht piece of media wa included in th tota.

Second, if Rambus wa unble to deteme wheter or not a piece of media wa l:kely to contai

respons inormation, Rambus forwarded tht piece of 
media for anysis and it is included in

the tota. If Rabus was able to determine, based upon information provided by the creator or

cuodian, tht a parcular piece of media. was unely to contan non- licative informaton

responsive to outding discovery reuests, Rabu did not forwd ths media 10 it vendors

and it is not included in this total. 

RAMBUS' S VERIIED STATERE
DISCOVERY OF B.\CKUP TAPES

1093393. 1
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ntiue to produc any addtiona Don-privUcged reons docuents frm thes: ta as they

are identified. Thes taes are assigned ID nmnbc:rs 32 though 50 on the atthed tale.

In late 2002, in connecon wi a search for documents responsve t:J discovery

request prounded by the Federal Trae Commssion, Robert Krer, who was t:\en Litigation

':ounsel and is now Director of Litigation at Rabus, found an ope box (i.e. with:Jut a lid) fined

''lith what appeared to be highly techncal material. In the cubicle where it was found, ths box

..as stacked on tOp of boxes labeled wi the nme Victor Lee , which boxes Mr. KJ amer had

observed also contained highly techncal 
mateal. Mr. Kramer recalls reviewing tl.econtents of. 

Ihe open box at that tie, and obsering 
that it contained more than n d07.en schem;ttics or other

technical drwings, tWo packets with syrges (which syrnges are in fact used in electrnics), a

:ideotape (which it ha since been detered contaed a recording of a 64M Rabus DRAM

public anouncement), a plasic bag contang tubes with computer chips inide, a varet of

(:hips in and out ofplasc contaners, several loose tapes, and two smaller boxes of tapes (which

in fact contaed nineteen 81I tapes).

Mr. Kramer recognd tht the labls on the loose taes related to highy tecca

:;ubject; he therefore believed 
tht these loose taes did not conta material reponsi

pending discovery requests? The tapes in th smaler box.es are the nineteen 8mm ":apes asigned

lD numbers 32-50 on the attched table. Each of 
these tapes had a label with the wJrd "EPOCH"

19 , on it. Mr. Kramer realls tht, at the tie he 
discovered the tapes in late 2002, he believed

EPOCH" referred to a proper nae for a techncal project or a related technical se'
ver and tht

these tapes also contaied highy technical inormation that was not responsive to the 
outnding

document requests. Ac.cordigly, the tapes in 
the open box wer not collected or reviewe for

discovery at that tie
In late 2004. Rabus cleaned out the cubicle ete the open box WfS stored in

order to mae room for a new employee. At that time, Mr. Krer was stll of the helieftb th, 24

l:ontents of th varous tapes in the open box were highy techncal in nature and did not contan

The labels on these tapes indicated that the contents of the tapes related to RAC and
Umbriel. RAC refers to Rabus ASIC Cell. Umbriel wa a highly technca serve:' at Rabus.

RAMBUS' S VERIFIED ST '. TEMEN RE

DISCOVEY OF UP TAPES- :J -
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mat reponsive to any pendig docuen ftUes. Therfore, Rabus did nOl undenae to

review the taes at tht tie.

hands evidentiary hearing in this case. The communcations that Rabus
s counEl ha with Mr. \

6 \ Bridgewate ar prvileged. Withut dilosi 1M 
substce of those communcaions, Rabus \

I :e
:::c

~~~::, :::g ::::

:::::c
:::::orOfthe 

On Mah 17, 2005 , Rabus s inside an outside counel met with Gar

Bridgewater, Rabus s IT Maer, in prepation fOT the then-upcomi May 20)S 
unclea

Thereafer, Rambus s counel attempted to detennine the content of those tapes-

Afer the Mach 17, 2005 meetig with Gar Bridgewater
, Rabus conducted a

search for other tapes. On March 28, 2005. 
Rabus found six boxes of tapes in a Jocked

8mm and DLT Tapes Found Iu Computer Equipment Cige

computer equipment "cage'" located in Rabus s garage.
3 (Te term "cage" is a colloquial

expressio for the storage aras in Rabus s garge that ar surrounded by 
meta nesh feces.

.14

. The tapes from thi grup of six boxes tht Rabus found on March 28, 2005, th, Rabu

believes have or may.have recoverable dat on them are 
assigned ID nUIbers 1-31, 51- 1S3, and

208-1195 on the atthed table.
4 So far as Rambus can now detcine, Rabus hnd not

previously searched the computer equipment cage in connection with any 
Rabus litigation. It

should be noted tht, 
-por to March 2005 , Rabus did not believe that system backup taps from

time periods substantialy prior to the initiation of litigatio
were in existence at th 

tie tht it

21 \ was conducting document collections.

22 1\ Of the first six boxes found in the computer equipment cage, five 

ere plasti

boxes that were previously used for off-sie storage and contaed more 
than athollsan Smm

ln the weks thereafer, Rabus searhed the computer equipment cage 
ag.r to aser

whether it contaned additiona tapes. A 
seventh box with more tha one hWldred 

additiona

pieces of removable electonic media was discovered 
and sent to Rambus s outidt: venr for

processing. Rambus does not yet know whether 
thesc pieces of media conta rect)vcrale or

responsi data These media are 
assigned ID numbers 1197-1205, 1207- 1226, 1228-1287, 1289-

1293, 1295-1312, 1326, 1328, and 1331-13490ntheanachcdtable.

4 ,RabUS ha' provided Hyn with color photocopies of photograph
ofthe e tapes 

their labe1s

. .

- 4-
RAUS' S VERIFIED S' ATBMNT RF.

DISCOVERY OF BACK TAPES
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taS. may with hadwrttn labels on them. So fa as Rabu ca now dctc , these five

!)xes of tapes had not previously been found and their contetS had not previously bee reviewed \

in th cour ofRabus s document collecon ef. As of Aprl 22. 2005 Ra,us believs 

(based on tbe review conduCtd by the 
data-revery fi th Rambus ha retaed for ths

ffort) that the 8mm tapes found in th five plasc boxes ar blan.

The si box was a carboard box contang approximately one bmldrd DL T

tapes that ha nothing but bar code labels to identify them. Based upon its 
invest on to date

Rabus ha been unable to determe wheter any of these DL T tapes bad previously been found 

9 i or their contents reviewed in the course of Rabus
s document collection effort. '\ of April 22,

2005, Rabus believes that at least a porton of the DL T 
tapes found in the cardboud box ba,,'

recoverable data OD them.

Assorted Pieces of Removable Electonic Media

offces fur any reovale electnic meda th migh conta non-duplive daa 
responve to 

outtanding diver reuests. The additiona media tht have been discovere sin.ce Marh 28,

Since March 28, 2005, Rabus has continued to conduct a thorough seach 
of its

2005, that have or may have recoverle da and th met the additional crtea iesbe 

footnote one above are assigned ID 
numbes 154-207 and 1196-1397 on the auah:d tale.

These media were found in varous storage areas 
with the company, employee c;l icles an

general file areas. Based upon its investigation to date, 
Rabus has been unble tc. deerme

whether any of these additional piecs of electronic media had previously been found or their

contents reiewed in the coure ofRabus s document collection effons. 
These tapes have

therefore been sent to Rambus ' s outside vendors for fuer anysis 
to detere '"itether they

have recoverale data on them or da that could include docuents responsive to Hynix

discovery requests.

Hynx ha asked about Rambus s understandig, as of Apri14 , 2005, regarding th

number of tapes tht might conta reoverable data that mIght be respnsl"e to o\Jtsdmg

discovery requests. As of that date, it 
appear tht 164 of the tapes that had then )Cen found

might have recoverable data on them.
RAMBUS'S VERI ,tTERE

DISCOVERY OF BJ CKUP1'APES- 5-
1093393. 1
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The statu of Rabus reraton effort ha be the subject of a ' .vcckly ta-

oy-tape update such as that in Exhbit A tht Rabus began providig to Hynix on Apri 

2005.

DATED: April A, 2005 MUGER, TOLLES & OLSON LLP

By: 

CAROL ECKE LUEDTK

Attomevs for Defendant an Coun:erclaant
IWbuS Inc.

18 '
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VECATION

6&; 
bC%by declar an say:

ofRabus me. dcfcM intb
I am the

acon, and am auored to mae th vecaon fo an on Rabu' s beha, and I mae 

verfication for tht rea 1 have re the forgoin RAUS INC.'S STATEME RE:

DISCOVERY OF BACKU TAPES an know the contts thereof. The reons set fort

thin subject to inaverent or undiscver er, ar based on and theror necesarly

lite by the rerd and inormon stn in exStence, pretly reollected an thu.; far

discvered in th coure of the praron of th reonse. Consuently, I reere the. right to

make changes in th rense if it ap at fJy tie that omissions or er have rc ma

therein or that more acte inonon 
is available. Subjec to the litation set furt her.

said resonse is tre, correct and colete to the best of my knowledge. inortion :U1d belief.

I am mag th verfition on behalf ofR.bus, 1:.

1 declar under penty of perur unde the laws of the Unite States tht th

foregoing is tr an C01Tt.

EX on ths ;2 7 day of Ap 2005.

Raus Inc.

By:

25 I

RAUS' VERID STA rE 
DISCOVEY OF 
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II.

Enlose plea fi a CDROM tht conta imges of the send se 

doccn th Rabu is prucin fr the rctly-dscvered bakup tapes. A list of the

prUCo numbe for thes doumc: al is enclosed.

In adtion. I enose an updte sprea prvidig th inoron regar
the bakup ta tht we previously discse with Judge Whyt; it also shows th sttU (f our

effort to recover data from these bacup ta. The 1&pe listed on ths sprad ar ody
thOS: th have data on them or tht we have not be able to deine do not have data an

therIl.

GPS:cbb
Enclosues
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Page 2

cc: Via Facamil an U.S. Ma (w/o C!ROM)
Ken L. Nisy. Es.
Theore G. Brown m. Es.
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. I

On Aprl 4, 2005, Rabus Inc. (''Rbus") advi the Cour an counl for the

varous Hyn entities involved in ths ca th it ba divere a large numbe of backup taPes

(collectively, with other reovable electnic meda, "
bakU meda ) that might contan

information, not prously pruced, th wa rensve to discover reuest in thS C8. See

leter dated April 4 , 2005, frm Grgory P. Stone to The Honorable Ronad M. Whyte, a copy of

which is atthed hereto as Exhbit A. The Cour held a telephonic Statu Confernce on April

2005, to discuss these developen with th paes. Costen wi th Cour's commts 

durg the Aprill1 Statu Conference, on Apri 21, 200 , the pares jointly submitted a proposed

order tht, among other thgs, vacate the tral and pretral daes for the firs tWo phaes of this

cae - an evidentiar hearng on Hynx s unclea hads clai and the tral ofRabus s patent

infgement cla - but left intat the October 17, 2005 tral dae and various pretral dates for

the thd pha of ths cae - Hyn' antitr and section 17200 counterclai. A copy of ths

proposed order, whch the Cour appartly ha not yet entere is attche herto as Exhbit B.

On April 22, 2005, ths Court held a fuer Case Manement Conference at whch the backu

media recently discovered by Rabus were fuer discussed. Following ths he, the Cour

ented a Supplementa Case Manement Orer date May 2, 2005, a copy of which is ated

herto as Exhbit C.

In compliance with the proposed order fied by the 
pares, Rabusserved on

Hyn, on Apri 27 , 2005, a Verified Stateent Re: Discover Of 
BackupTapes, a copy of whch

is attched hereto as Exhbit D. Each Friday, beginng on April 15, 2005, Rabus has delivere

to Hynx s counel a letter, accompanied by documents, restored ane\ 
obtaned from tbe recntly-

discovered backup media, that &"e respnsive to Hynx' s document requests as limite or

consed by Rabus ' s responses and objections and varous Orders of ths Cour and of Speial

MaSer Read Ambler. Copies of each of these five 
letter ar attched collecvely as Exhibit E

. herto.

) Hynx, though its counel, has rased cert questions about the informon Rabus ha

provided to Hyn in its Verified Statement !Id in its weekly 
letters. The corrspondence

betWeen counel on these
topics is atthed hereto.as Exhbits.F, G, H and I.
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cieJ ' inormon ha now be obtaed rega the varous piec of

backup m tht Rabus has discver and tht we thought to potentialy conta rensive

inonnation to pet Rabus to advise the Cour an Hyn of the followi: (1) Rabus 

now descrbe a pro th it propose to follow reng the extent to which it intends to

restore and review the backu meda tht it ha discover (2) Rabus ca prict with some

confdence tht its p!oducto of documents and other inonnation frm the backup media tht

remai to be reviewed will be completed prior to July 29, 2005; and (3) the unclean hands

evidentiar bearg and th tr of Rabus s paen. ingemen. clai ca now be recheduled I

for September and October 2005, revely.
In Section I of ths Case Mangement Conference Statement, Rabus set fort

background on it newly-discoverd backup meda. In Section n, Rabus sets fort the legal

stadas applicabl to the review of Rabus s backup media, whch are properly classified as

inaccessible" data and demonstrtes tht the aproach tht 
ha been voluntay adopte by

Rabus meets - indeed, exce - its obligatons under the law. Section 
il explai the process

by which Rabus is propos g to detee from the recently-dicoverd backup 
media wht

documents existed in JUly 1998 (and why 
ths date is signcat) and what documents were

created between July 1998 and Febru 2000 tht ar respnsive to Hynx s document reues

and have not aleay ben produce. 
Secton IV resonds to Hynx S May 17, 2005

Supplementa Cas Mangement Conference Statement. Finly, Secton V 
sets fort Rabus

proposed tral schedule for the thee modules in ths action.

BACKGROUND ON REVIEW OF RECENTY-
DISCOVERED BACKUP MEDIA

Rabus has conducted an exusve search for backup meda. Rabus ha

forwarded 1 414 pieces of backup meda to itS. outside vendors for analysis as to whether or not

they conta recoverable inonnarlon.2 Tht bac media curently can be divided into thee

25 Rabus which is an engieeg and design company, has substtially more 
th 1,414 pieces

of removable electronic meda in its possession. The 1,
414 piece referenced in the text 

wer

26 identified in one of two ways. Fir if the label inormaton and/or inormtion frm the crr
or cusodian of the meda proVided a basis for believing that it might 

conta inormon

' responsive to outstadig discovery requests, then that picce of media was included in ths 
tota.

Second, if Rabus was. unble to detennne whether or not a piec of media waS likely to conta

28 responsive inormtion, Ranbus forwded that piece of media for anysis and it is included in

RAUS' S SUPPLEMAL CASE
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groups. Fir 1,077 pieces of meda have be det to be blan ba media (whch 

no data ca be re from the meda), or cleag cardges. Second, 327 of the 1 414 piecs of

meda have ben fOWld to conta reverble da Thd,' another 10 of the i,414 piec of

media ar stll being evaluate by Rabus ' s outide vcndo to detrme if they conta

recoverable da.
With the secnd grup - the meda tht to date have been fOWld to conta

' ,

recoverable data - the backup media have been 
separte fuer into two sub-grups: (A) those

tht ar nol renaly likely to conta inon or douments tht ar rensive to Hyn'

document reuest; and (B) those th either fl reasonaly likely to conta responsive

inormtion or documents, or as to which no determon has yet been made one way or the

other. With ths lattr sub-grup, the (B) sub-group, as descrbed fuer below, the backup

media ba been broken down into th fuer sub-groups based on the date on whch the data

wa recorded to or stored on the baku meda. Rabus proposes hadling these varous

categories of media in differnt ways; the 
pros Rabus proposes for each category, and the

rationale underlyig that process, ar descrbe in Section il below.

Before tUg to th spcific proposas Rabus is makg to address thes four

categories of media, a bit of context may be usefu. 
As the Cour knows, Rabus fi brought a

patent infgement acton on Janua 18, 2000, when it sue Hitahi. Later, on Augu , 2000,

Rabus sued Ineon for patent ingement. Shorty thereaer, on Augu 28 and Augt 29,

2000, respectively, Micron and Hynx 
fied separate suts agai Rabus seekig, inter alia, 

declaratory judgment tht cer of Rabus ' s patents were invalid or not ined. Rabus

began coliectgdocunents frm varous of its employees and f1esin late 1999; In 1999 and

early 2000, Rabus advised employees that it had identified as likely 
soures of relevant

documents thta "litigation hold" wa being imposed and tht those individuas should 

docwnents relatd to the issues in suit.

the tota. IfRabus was able to detenine, based upon informon provided by the crr or .

custodian that a parcular piece of media was unlikely to conta non-duplicative inormation

responsi to outsding discover request, Rambus did not forward ths media to its vendors

and. it is not induded in ths .tota. 
. RAMBUS' S SUPPLEMETAL CASE
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These c!oIt to 'collec relevan documents an to en the ongoing preervation

of documents modfied the then-estg document retion practices at Rabus. Rabus ' s

then-eist document retetion policy ha be faily desbe as a "stda" policy, of the

tye found at may coJDpanes, and it wa put in pla at the suggestion of and in accordance with

the advice of well-respted attorneys, Dan Johnn (initially at Cooley Godwar and later of

Fenwick & Wes) ,and Diane Savage (of Cooley Godward). Ths policy was put in place in July

1998. Prior to July 1998, Rabus did not have a docUment retention policy; employees could

reta documents and keep or delete e-mails as they detered wa appropriate , subject to the

consaits of storage space limtations (physica and compute-based) an organzational

intiatives (commonly known as " nng cleag ). Ther has been no claim that Rambus should

. not have put a document retention policy in place in July 1998; there 
ha been no clai th it

should have contiued to operate without any company-wide gudelines for document retention.

Rather, the clai made in the Infineon litigation and repated here is tht, in July 1998, Rabus

documenuetention policy should have included a "litigation hold" for documents relevant to

clais tht SDRAs and DDR SDRAs inged Rabus patents?

Thecritlca tie period, then for the spliatio allegations tht Hyn maes

agai Rabus st in July 1998 and ends in ealy 2000. In other words, what documts

(includig e-mals) exid in July 1998 or were created afr that date that were tbownaway or

deleted before ealy. 2000? One way tht has been 
suggestd for Rabus to restore what

documents existed in July 1998 is though the use of its backup taes; however, those 
tapes were

to have been destyed or ered WIder the tens of Rabus ' s document retention policy, which

provided that b cktp tapes would be retaed for only 90 days.
4 Similarly, if day backu taes

Hyn makes this clai although none of the patents-in-suit had issued as of July 1998 (indee,

the fi of the patents-in-suit did not issue WItil approximately one yea later), and 
although

HyDx'did not releae saples of its fi DDRSDRA par WItH JWIe 1999and JEDEC did not

publis a DDR SDRAstadad until August 1999 Among other thgs, Rabus intends to

prove, durg the upcmig ''uclea hads" evidentiar hearg, tht no litigation hold wa

reuid until ealy 2000. NotWthdig ths fact, as discussed fuer below Rabus ha

voluntaly assumed the obligation of reviewig cert backup media create prior to tht date.
4 Conu-. tQ. assertons tht Hy, l; made in corrspondence to Rabus, the lawregn
that a par ordinaly is not requied to preserve inaessible bakup tapes, even when it

reaonably anticipates or is involved in litigation. See. e. g., Zubulake v. UBS Warburg UC, 220
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ha ben crat and retaned for ever day frm July 1998 unti Febr 200, Rabus might

be able to recr al the elecnic docuents and other data th ex dur th tie peod

but th no longer exst (phaps beause they we overtten delet or lost suh as when a

had drve crhed). Having now 
discver ce backu meda tht may conta wht exsted

in electronic fom in July 1998, when Rabus intu its docuent retion policy, and tht

shed light on what was created afer that date
, Rabus proposes to tae more than reaonab1e

steps to retreve ths inonntion from tht meda.

II. PARTIES ARE NOT O INARY RE UIED TO SEARCH BACK MEDIA

Paries do not usly restore inessible backup tas in order to comply with

discover requests, and in only rae circumces ar they requird to do so. See McPeek 

Ashcroft, 202 F.R.D. 31, 33 (D. C. 2001)("Tber is cey no controlling authority for the

propositio tht restorig al backu tape is necessa in every cae. The Federa Rules of Civil

Procedur do not requi such a searh, and the 
hadf of caes (tht discuss the isse) ar 

idiosycrtic and provide litte gudace.''); 
Rowe Entertainment. Inc. 

v. Wiliam Morris Agenc,

Inc., 2002 WL 975713, *7 (S. Y. 2002) C"(A) par that happen to reta data only in ca of

emergency or simly because it ha neglected to discd it, should not be put to the expens 

producing it. Judge Fracis found tht the bak-up tapes clealy fell into (ths) category as ther

is no evidence tht defendats ever seah these tapes for inormation or even have the 
mea for

doing so.

); 

see also Byers v. R/inois State Police, 
2002 WL 1264004, at .11-12 (N.D. Il. 2002).

Ths limtation on respondig pares' discovery obligations is in large pa due 

R.D. 212, 218 (S. 2003) Zubulake IV"); Thompson v. United States Dept. of Housing

ari Urban Devel. 219 F.R.D. 93, 100 (D. Md. 2003); 
see also Th Sedono Principles: Best

Practices Recommendations 
Principles for Addressing Electronic Document Production 

(Jan.

2004 verion) at 20, 24-25 (available at htt://ww.thesedonaconfernce.org/publicaODS htm).

Accordingly, ther is no basis for Hyn' s suggeston tht the recyclin or erur of Rabus ' s

backup tapes wasimproper. Notaly, Hynx contiued its pratice of 
recyclin backu ta 

peodic intervals afr it sued Rabus. Thus, consistent with the law and with the practce of

other companes, such as Hyn, it would be proper for Rabus to have contiue to reycle its

backu tas even af it wa involved in litigation, and it cey would have been prpe for

Rabusto contiue reycling backup tapes 
until it was involved in litigaton (notably, Hyn

continues to recycle its backup. tapes to 
day). Put differently,.therc i nohasis in law or in the

contempora prace of others (including Hyn) to impose onRabus an obligation tQ retan

all of its backup tape begig in July 1998, or even earlier, which is what Hyn appatly

argues RabUS should have done. 
- 6-
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the nat and pufse \If backU meda. Ba meda genery do not conta informtion tht

is acsse reguarly dur the coure of business. Raer, the priar pmpse of backup media

is to pree a corpration .s elecnic inonntion in cas of a cataophic event. See Manua

for Complex Litigation ,(4th) 11.446 ("Backu dat ar creaed and maitaed for short-

disasr recover, not for renievig parcular files, dataases, or program. ); Prposed

Amendments to the Federa Rules of Civil Procedur, 
Augu 2004 verion (atthed herto as

Exbit J), at l1, ome iDOtmaton ma be stor sOlely for disas-reve puse an be \

exosi and diffcut to us fOt oth pU.

"); 

see alo McPeek, 202 F.R.. at 33 C'Backu I

tapes are by their natuindiscri
Because backup media

'. 

are intended for disaster recovery, rater th routine use, it

is often diffcult to acess the informaton on 
the meda, parcularly on a selective basis. See

Zubulake 
v. UBS Warburg LLC, 

217 F. D. 309, 319 (S. Y. 2003) Zublake f') (descrbing a

host oftechnca diffculties encountered in trg to access da on a backup ta); 
see also

Manua for Complex Litigation 
(4th) 9 11.44 ("(Backu 1 tapes or disks mus be restore to the

system frm whch'they wer recorded, or to a simlar hawa and soft environment,

before any data ca be accessed ). As a reult, retrevi inormation from backup tapes ca be

exn:emely expenive and tie consumg, parcularY when 
the tas are in outmoded or

obsolete fonnats. 
See Byers v. llinois State Police, 

2002 WL 1264004 , *10 (N.D. Ill. 2002)

(DJated archival systems commonly store 
inonnation on magnetic tapes 

whch have become

obsolete. Thus, 
pares incur additional cost in trslatig the data from the tapes into usble

form. ). Due to the diffculties inerent in retreving relevant data frm backup media, they have

22. rightfly been trted differently than more accessible document storage 
systms.

Although some cour have in cer circumces imposed an obligation to

. seah backup meda, their anysis ha not been unfonn, and insead 
appea devised on a cae.,

' .

by-cae basis. 
See McPeek, 

202 F.R.D: at 33; see also Report of the Civil Rules Advisory

Committee at 3 (May 17, 2004, revised Aug. 3, 2004 ("Case law is emergig, but it is not

consistent and discovery disputes are 
raely the subject of 

appellate review. '). As the law in ths

area is developing, with mixed decisions and no clear 
precdent, the most usfu source from
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, 25

whch to as the scpe of a du to se inCf ible med suh as baku ta 
the Propose Amendments to the Feder Rules of Civi ,Prur ("Prpose Amendments

atthed -herto as Exhbit J. The Propose Amendments at the product of work of the Civi

Rules Advisory Commtt over the las sever yea. See Report of the Civil Rules Advory

Committee, at 2, 5. The Proposed Amendments wer promulgate in large par beuse the

curent verion of Federa Rules does not adequaely addr the complexity of elecnic

discovery. See id. at 4 ("The uncertties and problems li\ ers, litigants, and judges face in

8 ' handling electronic discovery under the prsent federal discovery rules ar reflected in the

growig demand for additiona roles in ths ar.

The Proposed Amendment to Rule 26(b )(2) specificaly addrsses seachig

electronically stored inonnation tht is "not reaonably accessible. Its provisions compel the

conclusion that Rabus should not be reui to searh. its backup media to any extent beond

tht aly underen by Rabus.

The Proposed Rule stes, in peent par:

par need not provide discver of electronicaly store
inonnation tht the par identies as not renably accessible.

On motion by the reques par, the reondi par mus show

The Sedona Conference Workig Group on Electrnic Document Productio is a good

seconda soure for pricipled gudance. Its work involves a collaborative effort by leadi
academics, judges and practitioner to devise a workable 

set of gudelines for electrnic

discovery. The Workig Group also advocates that a par tyicaly should not be reuire to

preserve or seach all inaccessible data. See The Sedona Principles: Best Practices

Recommendatons Principles for Addressing Electronic Document Production 

(Janua 2004

verion) at 23-25, 44-46 (available at htt:llww.thesedonaconference.oreltmblications htm)

6 Presumably for similar reasons, the Ninth Ciruit Advisory Board also prposed a modelloc

roe addressing the obligation to seah backup tapes, which likewise support Rabus s position

set fort in th Case,Manement Statement. The text of the Ninth Ciruit Advisory Boar'

proposemodel. loc8 roe reds as follows: "Rule 2: The obligation to search for electrnic data

and documents sh be limited to a seach of active data tht admts of effcient searchig and

retreval. The preeratio or seching of non-active data and inonnation such as disa
revery backu tapes; delete, shaowed, frgmented or n:sidua data or documents; or any

' soure other than active informtion shaJl not be requir absent an order of the cour upon

motion by the requestg pan demonstrti a nee for such preservation or seahig, the

likelihood tht relevant inormation not available frm other soures wil be found in such media,

and tht the relevance of suchinonnation and data outeigh the cost, buren and disrupton of

retrevig andprocessiIg the data from such sources. MemoIWdum from the Ninth Ciruit.

Advisory Boar, Proposed Model Local Rule on Electronic Discovery, 

available at 

htt://ww.krollontrck.comlibra/9tCirDr.pdf (emphais added).

109. . - 8 -
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th th inormtion is not renaly ble. If th showi 

.me, the cour may ord discve of the inormon for goo
ca.

Proposed Rule 26(b)(2)(C) (atthed as Exbit K).
7 The Commtt Note dares the meang

of the phr "not reasonably acsible" as follows:

For example, some inormtion may be stre solely for disaer-
recovery puroses and be expive and diffcult to use for other

purses. Time-consng and costy reration of the data may

be reui and it may no l? organ in a way tht perts
seahig for inormaton relevant to the acton. Some inormon
riy be "legacy" data retaed in obsolete systems; such data is no
longer used and may be costy and burenome to restore and

retreve. Oter inormation may have be deleted in a way tht
makes it inacssible without reort to exnsive and \Dce
forensic technques, even thoug tehnology may provide the

capability to retreve 'and prouce it thugh extrordi efforts.

Ordinaily such information woU not be considered reasonably
accessible.

Proposed Amendments, Augu 2004 verion, at 11 . (emphasis added).

The bakup meda in Rabus s posseion do not conta "reaonably acible

inonnation. In parcular, the serer backu taPes th Rabus has dicovered were "stored

solely for disaer-:recover puroses and (ar) expnsive and dicult to use for other purses,

and the inormtion the meda is "legay da reed in obsolete systems." Speificaly,

these tapes ar remnts frm prior disa revery backu systems used by the company at

varng points in tie. Some media conta data frm more th one backup session; in other

caes, a single backu. session span multiple tas. Because ths meda was inteded to be 

for disater recover, not as data arhives, user data is intehxed with system fies, mag

extrction of the user data parcularly diffcult.

The "legacy" and "obsolete" natu of the mediaapd the soft and harwar

used with the meda is likewise apparnt. The medla 
es include DLT ' 8mm, DC-61S0, DDS, .

and 44MB cadge), each of which ca be re only. with matchig equipment. Many dierent

tyes of backup softar ere used to 'create the meda, 'ipduding Tar, Dump.SOLARS, Verta,

7 The above text is tht of the recent df of the Proposed Amendments. It wa distbute May

2005 on compact disc at the Asso iation of Business Trial Lawyers Seminar entitled "
Zubulake

Eaquae: The Loomig Traps in E-Discover.
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Bud Tools, and Dump.Netp. Morever, some of th mea ,conta backu$ not of trtiona

serer, but of netork-atthed ste devce backed up us the NDMP protol, admn

fuer complexity to the reoration pross. Files creed'under the Uni Windows and

Macintosh opeg system have ben found on the sae ta sets, with eah Macintosh file

split into separte, paid files for storae on a Unix file system. Varous outd da

compression formats have bee encounte includig LHZ, HQX, and SIT. In short the data

on these backup media was not organd to faciltate tageted access of user-generated data and

the process of extctig and segrgatig possible us-generted data frm the backup media has

already taen weeks and cost Rabus 4t exces of$1 milion.

Accordingly, under Proposed Rule 26(b )(2), Rabus should be required to seah

the bakup media at issue only if Hyn can demonste good cause, whch reuis the Cour to

balance the requestg pan s need for the inormtion .and the burden on the respondig pa.

Proposed Amendments, Augt 2004 verion, at 14. See also Maua for Complex Litigation

(4th) 9 11.446 (notig tht limi
tions on discver author in existg Rule 26()(2) " should

be used to discourge costly, spculative, duplicative, or unduly 
burdensome discover of

comput data and sysems.

').

9 Hyn simply canot su th buren. NotWthdig tht

Hynx caot estblish tht it ha any nee for any responsive inormation th may be 

Rabus s backup media, or that any nee it does have outweigh the burden on Rabus of

restorig data processing 
it and reviewing it for responsive documents, 

Rabus ba voluntaly

adopted an approach to restorig and 
reviewig the data contaed on cert of the backup media

Rabus estiates that the cost reuired to process, have counel review, and produc

docwnents frm ea gigabyte of data is apxitely $17,
200, reuig 107 hours of tie.

9 These st4ads wer not created out of-th al. Rather, the unque problems incringly

presente by the existce of inaccessible data sources have been 
recognd in the emerging cae

law See Prposed Amendments, Augu 2004 version, p.t 14 (acknowledgi ca law has begu .

to develop on the topic and citig Zubulake I. Rowe and McPeek). Although the preise test 

adopted by the cqur tht have considered these issues var, the 
cour have unformy advocate

restt in iiposing any duty to reore and then reew the contents of backu med. See, e.

g.,

McPeek, 202 F. D. at 34-35 ("If the lielihoo of fidig somethg wa the only crterion, there

is a risk tht someone will have to spnd hundrds of thousands of doUar to prduce a single e-

mail. . . . It mus be recalled that orderng the producing 
par to retore backup tas upn a

showing of likelihoo tht they will 
conta relevant inormation in every case gives the plaiti

a giganti club with which to beat his opponent into settement.
RABUS' S SUPPLEMEAL CASE
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it ha locte co stJ.t with the factU bakgun and lega priples se fort abve as

desbe in Secon il below. Because Rabus es rega completon of its review

of materals frm the backup meda ar necly bas upon the approach ,that it ha adopted

Rabus reues th the Cour consider ths approa an acknowledge th Rabus may

proeed accordgly. '

RAMBUS'S PROPOSAL REGARDING ITS PROCESS FOR 
REVIW OF

., ,

SELECFD.RECENT Y -DISCOVERED BACKU MEDIA
ID.

System Backup From Mav 19. 1996

Rabus has discovered nineteen 8mm backup taes that were 
created (populated

with data) on May 19, 1996"0 Rabus s outside vendors have restored these nieteen tapes and

detered tht they all conta reoverale da ther is a tota of 65 gigabytes of data on these

tapes. Although one tape (rape 9 of 
20) appea to be missing, ths set of nieteen tas appe

to be a reasonably complete backup of the 
Rabus seers as of May 19, 1996. Rabus ha

aldy begu to reew documents from these nieteen tas for respnsiveness to Hyn'

reques for produCto and began producing documents from these tapes on April 15, 2005.

Although it believes tht review of the 
documents on these tapes is not reuid by law

, Rabus

ha voluntay underten ths action becus it appe tht these nineteen backup tas

constitute the most complete 
backu tht pre-des Rabus s adoption of its document retention

policy.

Media Created Before Mav 19.
1996

. .

To date, Rabus s outside vendors have identified 108 pieces of backup media

with reoverable data tht were created before the May 19, 1996 backup describe in Secton

Il1(A). These 108 piec of media are list on Exhbit L and .
conta 26 gigabyts of 

Rabus does not believe tht it should be requid to seach these 108 pieces of media. Whle

there may have been responsive doc
unents both creted and destoyed prior to May 

19, 1996, not

even Hyn contends that Rabus should have had a litigation bold in place at this 
tie.

10 It appears from the labels on the tapes 
-which identify each tape as X of20 - that ths set

originally consisted of tWenty tapes. 
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. .

Accordingly, ther is no juscaon for reg RabU 10 gq bend its reew of the May

19, 1996 backu, and to fuer reore and se ba med cred pror to th dae.

Media Created After Ma 19 1996 And Before Februa 2000

In light of the allegatons loded by Hyn Rabus intends to review (in addition

to the May 19, 1996 backu tapes) the data on the bac meda crte afer May 19, 1996, and

before Febru 2000, that appear reaonably liely to conta documents 
resnsve to Hyn'

reue or tht Rmbu canot exclud as nol reonaly llkcly to co reive doen. 

. There ar curently twenty-
five pieces of media with ths category and they cont a tota of 39 \

gigabytes of da A 
list of the twenty-five piecs of media in ths category is 

atthed as Exhbit

10 . M.

In addition, ther ar curntly 
eighty piecs of backup media with a tota of 159

gigabytes of data tht were created afer 
May 19, 1996 ard before Februar 2000 

that haye 

detennined by Rabus not to be reonably likely to conta discoverable inonnation. A list, of

these eighty pieces of meda is atthed as Exhbit N. Becaus they ar not reonably likely 

contan dicoverable inonnation, 
Rabus does not inted to review da frm these eighty pieces

of media for respnsiveness to 
Hyn' s discover reues.

As reoration effort for some tapes ar ongoing and as 
Rabus lear more abut

the contents of the media, Rabus may 
identify additiona pieces of media 

tht should be listed

on Exhbit M and N, or Rambus 
may adjus its assesment of wbether a 

piec of meda 

reasonably likely to contan'documents responsi
to Hyn' s request. Rabus will kee Hynx

apprised if it moves additional tapes into or between either of these two categories.

Media Created After Februart 2000

As Rabus ealier explaied, it began collectig documents for 
its then-pendi

pa infrigemen lition. in lat 1999. an its efrt in fuce of ths pr coue

therafer. Dug ths saie time period, Rabus imposed a "litigation hold" on varous of its

25,

employees 'who, it thought, wer reaonably likely to possess relevant documents.
. Ther thus is

no reason to impose on Rabus the burden and expense of restorig and reviewig documents

fOW1d on media cr ted afer Febru 2000 (i. e.. afer the document collection had 
begu and

RMffUS' S SUPPLEMETAL CASE
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Rabus bad intU a litigation hold). Indee if in the ci\J of th ca Rabus

were to be requi to undere ths exord effort it would be equaly apppriate to

reui all paes in all lition. includ Hyn to unde si efor to re 
review inccssible dam:

To date, Rambus ba identified niety-five piec of media creted betWeen July

2000 and Octobe 2000, 
list on Exhbit 0, 

ch con tota of 4 291 gigabytes of da For

.. toO I.

the reaons set fort above, 
Rabus does ,not inted to review ths data If 

RabUs were able to

reduce the per gigabyte cost of processing, review
, and producti from $17,200 per gigabyt to

$5,000 per gigabyte, the cost 
ofproce sing reviewig al ths da would stll exced $20 millon.

Review Of Data For Documents Res onsive To H nix

s Discove Re uests

Thus, Rabus curntly propose to reew data frm the May 19, 1996 backup

tapes as well as the jW-
adtiooa piec of elecnic med list on Exbit M. As

noted above, restoration 
effort ar ongoing for additiona piecs of meda and, if any oftbt

me fals wi th May 20, 1996 to FebI 200 ti fr an is reonaly likly'"

conta discoverble da or canot be excluded on the groWlds 
th it is not renably likely to

co discerle da th th may be adtion piec of meda th Rm wi ICw.

10 the meati, Rmbus ha 
a\ complet a reew of muc of the da fr th May 19,

18 . 1996 backu tape. Give th cu ta at whch it ca re and ICw dBl an alow

19 . for cer addition P'ccses to be imlemente '" imve Rmbus
s abili '" avoid

prucig duplicat, 
dQCen th have be produc at some earlier point, eith as pa

of oth P'ducons frm bacp meda, Rmbu expe to complet th pron 

adition reve doumen frm ths set of meia by oot la th luly 29, 2005

. 24. " Th da aIso taes in acCOUlt th time Rmbus es it will ta to reew 1I 

. .. .. 

addil10n se of doen. On selS dQCents th we recy coUec fr ce 
25 an IT cI employe wh have be adde as cu bas on Hyn'

document retention an backup media 
allegations. A second set of 

documents includes

26 docen 
fr Rmbu' seer th belong to employe who lef Rmbu pror'" th 2002

dQCent collecon for the FTC P'ce and wh fies on th se we no ided

27 dur tht collecon. Th thd se of docts is a se of documen frm Rmbu' s 200

FTC collecon th Rmbus 
deted we not rensve to th FTC' cI n:ue, but

28 whch Rmbu is resiti '" consde whet prucon to Hyn is caed fo.

- 13-
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Blank Or "Bad" Media

Hyn ha reuest the opportty to have its ex in th meda th 

Rabus ex have detered is blan or unle (''b'' meda). There ar 1 074 pieces

of meda (along with the cleag cadges) 
in ths categ ry. Hyn ha stte tht it wats to

detennne for itslf that the meda ar 
blan whether they previously contaed da, and when

any da previously on the media wa eraed. Rabus i!; ageable in priciple to allowig Hynx

to underte ths exercise
, and ha suggestd that Hynx also seek to detenne when 

any data

that was previously stored on the media was placed there (in other words
, when the media 

originally populated with data).

Becaus Hynx will need to exame Rabus origi meda, and because there

ar risks that the proces of examg the media could alte the media or any data on the media,

and because Rabus is engaged in litigation with other paes who 
also may wat acss to 

original tapes, Rabus has proposed tht Fiyn submit a wrttn protocol 
tht it will follow

durng its examtion, that ths protocol be agred to by Rabus and its other adverses, and

that expe representing Hynx, Rabri and Rabus s other adverares, be petted to be

present durg the examtion. 

On May 17, 2005, Hynx reponded, suggestig a 
protocol for review of the blan

tapes by its outside vendor. However, Hynx rejected Rabus
s proposal th pares involved in

other lawsuits with Rabus be permitted to parcipate. A copy of 
Hyn' s respnse is atthed

as Exhbit P. As discussed in Section IVCB) below
, the protocol proposed by HynX for

inspectio of the blan tapes is generiy acceptable, but Hynx s unilatera review oftbs media

is not. Therefore, Rabus expect th the iSSl\e will need to be addressed at the upcmig Case

23' Manement Conference.

24 . IV. RESPONSE TO HYX'S MAY 17. 2005 SUPPLEMENTAL CASE

AGEMENT STATEMENT

On May 17, 2005, Hyn submittd a Supplementa Case Manement Staement

addressing varous issues relatig to Rabus s ongoing review of backu media. To the exnt
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r' .
not addrse a , ths Secon respnds to th sttements and prsa se for in tht

Supplementa Ca Manement Conferce Staen
As an intial ma, the bul of Hyn' s Supplementa Cas Maement

Conferece Stateent is,dird towa 
diver issus, includig its arguments abut the

adequay of Rabus s Verified Stateent resctng dicover of the backup meda and its

proposa for sub tial, expdited disver relatig to such backup media. Rmbus

resply submits.that these issues are more appropriately presented to 
Speial Maser Ambler

in the fist ince. Whle Rabus shars Hynix ' s intest in moving expeditiously towa tral,

and looks forwd to the opportty to have its patent ingement clai 
considered on. the

merits at the ealiest possibl opportty, Hynx s unlatera request for immediat consideration

and expedite trtment of discver issues by ths Cour (on issues tht Hyn did not even rase

with Rabus prior to fiing its Supplementa Cae Manement Statement, much less satisf its

meet-and.:nfer obligations) ignores the proces th the Cour ha estalised for such isues.

Hynx s approach al ignores the fact tht ther ar numerous issues that ar prsently before

Judge Ambler (or 
t will be shorty) th may impact cae maagement schedulin 

and the

abilty of the pares to'get to tr. Thes include reent and contiui dispute over Hyn'

unfounded claims of privileg
, Hynx ' s disrgar of an Order by Judge Ambler tht a fener

executve be made available for deposition on tWo-wee
notice, and its contiui faur 

produce docUJents tht 
Rabus mus have in order to defend agai Hyn' clai. Hynx

should not be petted to pick and choose whch discovery disputes ar exempted from the

process the Cour ba estblished, and have the Cour dea with those issues it wants trted on an

expedited basis.

To the extent the . Cour is inclined to consider the substce of the proposa rased

by Hynx, Rabus s respons to those proposas is set 
fort below. In such 

event, Rabus also

. ;

request tht the Cour re
solve one additiona issue tl ba ,

reCently ben raised be the

pares, as set fort in Secon IV(A).

RAUS' S SUPPLEMEAL CASE

MANAGEMET STATEMET- 15 -
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Permittine; 
ham So et.YAcces5 To "Soeial Confidential"

Documents

Rere United State Dict Judge Abram Sofa ha retly joined Rabus

Board of Dirctors. In 
light ofbis substtial litigaton back,und and judcia expeence,

Rabus believes that it would be highy beeficial to permt Judge Sofaer acss to documents

mared by Hyn as "Special Confdential" under the protecti
order in ths action. By lett

' \

dated May 17, 2005 (attched hereto as Exhbit Q), Rabus requested that Hyn advise it of any

objections that Hynix may have to permtting Judge Sofaer such access. 
Rabushopes that the

pares will be able to resolve ths matter quickly and without the Cour'
s intervention. In the

event the pares ar not able to resolve ths issue, Rabus request that the Cour enter an order

pettng Judge Sofae acce to "Speia Confdential" documents, subject to 
the ter and

provisions of the protecti order.

EED' s Review of Blank BackuD TaDes

As set fort above in Secton m(F, Rabus does not object in priciple to

Hynx s request tht its outide vendor, EED, review the origi blan 
backup meda consstent

with a muty-agreabl protocol. In fac the protol propose by 
Hynx is acceptable so long

as it is clarfied tht (a) Rabus s counel mus approve any anysis of da disver by EED,

(b) any costs asociated with EED'
s review of the blan meda wil be borne by Hynx, and (c)

any results ofEED' s review will be sha with Rabus. However, forthe reasns also se fort

above,' any such review mus include other pares involved in litigation with Rabus, such as

Micron, tht liewiSe may 
have an interst in evaluatig thes meda.

Rambus s Veried Statement

In both corresondence with Rabus and in its Supplementa Case Management

24. . Statement, Hynx raises cer objections to the Verfied Statement 
tht Rabus provided

puruat to the proposed Ordediled with the Cour on April 21. A copy of the Veried

Statement is attched as Exhbit D; a lettr from Rabu.' s counel addressing the issue ra 

Hynx respectig that statement is attched as Exhibit G. Rabus submits tht the Cour' s review

of these documents will readily 
conf both the completeness and adequay 

of Rabus s effort.

RAUS' S SUPPLEMEAL CASE

MAAGEME STATEME- 16-
109.1



biany event, Rabus canot prvide inormation th it doc not have. Hynx

asks "how or why" the comput strage ar locaed in a locked cae in Rabus sparkig

gare, wa not sehed As counl for Rabus ha aly inormed Hyn, althoug it is

diffcult to st with ty why any pacular ar wa not seahed it was preumly

beca';e no one e th it wa likely th responsive documents would be stored in a

computer equipment storage cage. Hynx does not (and presumably caot) arculate wht

additiona infmmation it seeks.

Hynx also asser tht Rabus is attmpti to "cloak in privilege" certn facts

known by Rabus s IT manger, Ga Bridgewater. Not so. As Rabus s counelinonned

Hynx, any underlyig facts known to Mr. Bridgewater that are relevant to ths 
cae may be

elicited from hi in depsition. See Exhbit G. However, Hyn may not lea the content of

Mr. Bridgewar s communcations with counsel; it is that privileged 
inonnation (i. e., what Mr.

Bridgewate told counel durg a meetig eaier th year) tht Hyn now seeks.

In su, there is no basis fot Hyn' s contetions respctg the prpret 

adequacy of Rabu' s Verfied Statement. IfHyn desire additional inormation reg the

facts contaed in tbt:stement, it may obta such inormtion in the Rule 30(b)(6) deposition

tht it has alrey noticed.

Expedited Discoverv Dates

Hynx request tht disver relatig to Rabus s discovery of and production of

documents from Rambus s backup meda be expedted and specifcally seeks tht the time limits

associated with depositions (apparntly only the tWo identied in Hyn' s Supplementa Case

Management Statement) and cen undentied intergatories be shoneed.

With respet to the tWo depsitions that Hynxha identified, Rabus is

commtted to w rk with HYrX to fid dates in the near fu that accommoda both the

. pares' interest in prompt completion of ths discovery and the schedules and other 
commtments

26 . of both the witness(es) and the lawyer. At present (and without constig with Rabus), Hyn

has scheduled both depsitions for the day afer Memorial Day 
and the day before a previously- .

scheduled deposition of a Hynix witness, D.
S. Chung. Due to scheduling conficts, 

Raus wil

- 17 -
MMUS' S SUPPLEMEAL CASE.
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not be able to mae its witnes avaable on th day. RaQu prpo th the pares mee

and confer respg ths iss, and ex tht they wi be able to muty ag upn 

acptale date.

With re to intergatories, Rabus caot rend to Hyn' s proposa

without fIrs considerig the numbe and scpe of the interrogatories that Hyn intends to

propound (including the extent to which they overlap with the deposition topics that 
Hynx ha

identified). Rabus therefore proposes tht, to the extent Hyn intends to propound

interrogatories respectig the discver of and/or reover of data frm Rabus s backup meda,

it provide a copy of such interrogatories toRabus so tht it can mae an inormed determtion

about how much tie it will need to respond.

Expedited Briefim For Additional Issues Relatinl! to Rambus s Production

Hynx request a spcial "expted" briefing schedule for issues related to 

Rabus s back-up tape prodution and suggest tht it baa1dy initiated the "mee and confer

pros on these issues. Hynx is delibetely unclea about what 
issues it seks to have head on

an expedited basis, Indeed, Hynx notably does not desbe the "mee and confer" it clai 

have "intiated." Fir Hynx wrote a let to Rabus with a varety of questons and reues,

such as askig for bett quaity pict of the labls of the backu med See Exhbit H.

Rabus reonded completely and promptly to Hyn' s lettr and Hynx has rased no fuer

issues or concern. 
See Exhbit 1. Second, Hyn claimed tht one of Rabus s proucton CDs

was "UIeadable" and demanded a replacement CD. 
See Exhbit R. Shorty therea, Hyn

apologized for tne confion and inonned Rabus tht the technca issues with the CD we 

Hynx s end. See Exhibit S. In the event tht Hynx identifies other disover-relat isses,

Rabus suggest, as disc sedabove, tht any such issues should be head by Judge Ambler if,

2:4, afr th pares have met and CQnfeu the issue remains unsolved. Rabus ha no objecon

25, to Hynx g reques tht any and all discovery motions relate to Rabus producton from the

. backup meda be head on one date and briefed in one let brief.

RAUS' sUPPLEAL CASE

. , 
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ix'iproDOS ec Trial Schedule

Trial Dat

Rabus dis with Hyn' s tral schedule proposa. lnsead, based on the

proce for reviewig backup meda outlined in Section il above, Rabus propose the unclea

hads evidentiar heag be set for September 6, 2005, and the 
Patt module be se for Octobe

, 2005, which is 
e date curently calenda for the Conduct module. Specific proposed 

dates

ar set fort in Section V below. In light of Rabus
s expected completion date for its review

and product of documents from backu meda.
ther is no basis for delaying the unclean hands

evidentiar hearng unti Octobe, or 
deferrg indefinitely a tral on the merits of Rabus

patent infgement clais.

Rabus s counel ha a schedul confct with tht later of Hyn' s proposed

Case Management Conference dates of June 24,
2005 and July 15, 2005. Rabus sugges

inead tht Case Mangement Conferences be held on June 24, 2005 and July 29, 2005. 
Rabus.

does agre th the Conduct tral dates ca be scheduled at a July 2005 Cae Manement

Conference.

,Timg of Expe Witnes Depsitions

Hynx asks ths Cour to addrss its appe frm the Discover Maser s May 5,

2005 discover order regardig 
exper depositions at a Ca Management Conference. Ths is

procedurly improper. Under Local.Rule 72-
2, ths Cour can order Rambus to fie an oppsition

brief in response to Hynx s appeal or, if no brefing schedule is set within fifteen days, then

Hyn' s appea is automaticaly deemed denied. 
Ther is no ren (and Hynix identifies J:one

for expedited and extrdi considertion of ths issue.

PROPOSED S DULE FOR TRAL OF TmS CASE

In light of the foregoing, Rabus proposes the followig pre-tral schedule for the

thee modules to be tred in ths ca. In addition, Rnbus attches a proposed pre-tral order th 

reflect the followig dates:

. RAMBUS' S SUPPLEMETAL CASE
MAAGEME STATEME- 19-

109.1



CAS MAAGEME CONFRECES

Rabus propose th the Cour se fuer Case Maement Confernces fo

June 24 , 2005 and July 29, 2005 at 10:30 

UNCLEAN HAS: EVIENTY HEG
EVENT

PROPOSED DATE

All filings requi by the Cour' Stadi Augu 18, 2005

Order re Pretral Prepartion (Heag 
including Joint Pretral Statement) to be 

made. (10 cour days before Pretral 
Conferece for

Evidentiar Hearg)

All filings reuied by the Cour' s Stadig Aug 25, 2005

Order re Pretral Prepartion (Headig C) to
be made.

(5 cour days before Prtral Conferece 
for

Evidenti Hearg)

Pretral Conference for Evidentiar Heag Septembe 1, 2005

(subjec to Cour approval)

Evidentiar Heag Septembe 6, 2005

(limte to 15 hour per side, exclusive of (subjec to Cour approval)

opeg and closing stteents)

PATENT TRI

EVENT
PROPOSED DATE

Pares shal exchage Pretral Stament for
Septembe 19, 2005

Patent Trial
(including all items in Cour' s Stadig Order

Re: Pretral Prparation, 9B(8))

All filigs requird by the Cour' s Stadig September 28, 2005

Order re Prtral Prepartion (Hea (10 cour days before Final Prtral
includin Amended Joint Pretral Statement)
to be made.

Confernce)

All filigs required by the Cour' Stadi October 5, 2005

Order re Pretral Prepartion (Headg C) (5 cour days before Final Pretral Confernce)
be made.

RAMBUS' S SUPPLEMETAL CASE
MANAGEME STATEMEN- 20 - .
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EVENT

Fin Preal Conference for Patt Trial

PROPOSED DATE

Octbe 13, 2005

(subjec to Cour approval)

Ocbe 17, 2005
Patet Trial
(limted to 15 hour pe side, exclusive of jur
selection, and opeg and closin sttements) (Subjec to Cour Approval)

.. ...

CONDUcr 

All existng dates should be vacated; new 
dates should be determned at a

subsequent Case Management Conference on July 29, 2005.

DATE: May 19, 200S

109.1

MUGER TOLLES & OLSON LLP

By: 

tJI 

gOryp. Stone

Attorneys for Defendant and Counterclait
Rabus Inc.

- 21 -
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PROOF OF SERVICE

ST ATE OF CALIFORN COUN OF SAN FRCISCO:

1, the underigned declar: tht 1 am employed in the afored County; I am over

the age of 18. and not a par to the with acon; my business addrss is 33 New Montgomer

Strt 19
th Floor, San Fracisco, Cafora 94105.

On May 19, 2005, I seed upon the intestd pan(ies) in ths acon the

foregoing document(s) desribe as:

SUPPLEMENTAL CASE MAAGEMENT STATEMENT OF RAMBUS INC.

\ .

By placing 0 the original ii a tre copy thereof enclosed 
in seaed envelopes) addr

as stated on the attched service 
list.

lE BY 
FEERAL EXPRESS PRIORITY OVERNGHT 

DELIVRY (AS INICATE

ON ATTACHED SERVICE LIST) 
1 caused such envelope(s) to be placed for 

Feder

Express collecton and deliver at San 
Fracisco, Caiforna. I am "

rely familiar with

the firm s practice of collecon and processing correspondence 
for Feder Expres

mailing. Under that practice it would 
be deposited with the Feder Exprs offce on 

same day with insctions for overnght deliver, fuly prepaid, at San Fracisc, 
Californa in the ordinar coure 

of business. I am .aware tht on motion of 
the par

sered, service is presumed invalid if the Feder Exprss deliver date is more th one

day afer dated of depsit with the loca Feder Express offce, puruat to th afdavit.

BY ELECTRONIC MAL - (AS INICATE ON ATTACH SERVICE LI 
caused such documents to be sent by 

electrnic mail for insttaeous trtt 
telephone line. 

lE (FDERA) 
I declar that I am emloyed in the.

offd: of. membe oflb Bar of1h

Cour at whose diection the serce wa mae.

Executed on May 19, 2005, at San Fracisco, California.

Milvi Giesinger

109533.1

PROOF OF SERVICE - CV 00-
20905 RMW



, SERVICE UST
Hy"ix \I. Rambll, lnc

USDC CV-O209OSRM

( .

Theoore G. Brown II
Townnd ard Townsend and

Crew LLP
. 379 Lytn Avenue

Palo Alto, CA 9430 I

E-mail: 
towDseDd.com ' 

Susan van Keulen
Thelen Reid & Prest LLP
225 West Santa Clar Str
Suite 1200
San Jose, CA 95113 
E-mail: svaDkeuleD tbeleDreid.com

Patck Lynch

Kennet R. O'Rourke
Mclveny & Myers 

400 South Hope Strt
Los Angeles, CA 90071-2899

E-mail: plyc omm.com.

korourk omm.com

109533.1
- 2
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PROOF OF SERVICE BY 

I am employed in the County of San Fraisc, Sta of Caiforn I am over the

age of 18 and not a par to the withn action. My business addr is 560 Misson Str
Twenty-Seventh Floor, San Fracisc, Calforna 94105-

2907.

On May 19, 2005, 2004, I sered the foregoing docents desbe as:

SUPPLEMENTAL CASE MANAGEMENT 
STATEME OF RAMBUS INC.

on the interestd par in ths action by placing tre copies therf enclosed in a seed envelope

addrssed as follows:

Geoffy H. Y ostEs.
Thelen Reid & Prest LLP
101 Second Strt, Suite 1800

San Fracisco, CA 94105-3601

E-mail: gyost tbelenreid.com

I caused such an envelope to be delivered by 
had via WHLS OF JUSTICE,

INC., 657 Mission Street, Suite 502, San 
Fracisco, CA . 94105, to the offces of the addr.

I declare under penalty of peur tht the foregoing is tre and corrt.

Executed on May 19, 2005, 2004, at San Fracisco, Californa.

. Milvi Giesinger

109533.

PROOF OF SERVICE - CV 00-20905 RMW
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EJ 
Tap fr Be May 19. 199 T1 R8 ta Ha pt To 

1., No

1., IAI
.. 1,.

0.-
IGB\

160 An file () 11 . 94

168 "W NINTENDO RA Tap ou.1 g.1-9, ..,
ws'. P. ..

177 sgi.a 
7f241

186 V5 ff 2.0 NEC RAC tape 1-95 v5/O/
199 (no lab)

DC150

200 ci te 
DC150

202 BACKUP/ARCHIVE TAPE P2I4MEG TOSHIBA DATA Rev 1.

0 MACH '0, 1992 
DC150

203 (po-i noe aua "sc"
DC150

204 cirr wh chP May 8
DC150

207 cinu fe 3

Dc150

1197 PAPER lAEL IN CASEI /chua /lvu llrver Ius 

8MM

1198 (PAPER lAEL IN CASE) /any /chau / COru /htz Ijkim Iklj Jk /nckall 

/p 

/nph 8MM

/st /Vctr 
Jve Ivan Moo 

1200 (NO LAEL)

8MM

1203 1 .1b IPX sys
8MM

1207 sx1.0 tapeYS 851 42895

8MM 0;00

120 v51.1 uaYS 8501 415
8MM 0:11

1213 U2/_cpi tape sys 850181815

1214 -snvgettar1 tape sy 8501 9125
8MM

1215 vl0 181' sys 851

8MM

1218 w; 12J5
8MM

122 W5Ire0 tape sys 851 3 29 95

8MM

122 4. 1.31PX syste

BMM

123 U5IreO tapeYS 851 5/61
8MM

123 /us/galind ta sys 8501 9/5
8MM

1235 v5 rev20 A/iv Nee 
RAC tar 1.30.

BMM

1239 v5lre1.2 tapeYS B501 4/31995

8MM

1246 c; dum 1211315

BMM

1249 orgina 4. 2 sysm

8MM

1250 iu/bn tape sys 8501 9J5
125 u2fA Npi tJYS B501 81815

BMM

126 lus/opus 511013

8MM

262 W51.0 tape sys 851 3.29.

8MM

1265 v5rev20 tapeysB501 4 4 
95 

BMM

127 U2A N tapeYS 851 814199

1272 w21.0 tapesys 851 4 29 95

8MM

1274 \JA ta 851 81515
BMM 2.50

1282 U2/A taYS 851 8/14&5

8MM

1287 u2rev.Af tapesys 851 
8141

8MM

1288 do 4 20 9-8.92 RAC.

8MM



EJ 
Tape fr Be M8 19, 199 TIw R8 Do No Pr To 

T.."' T.."' - TJ 0...

129 v12/. Ia 851
1.21

1294 /r 9-
129 W5 re 2.0 At Ninl RA t8 1/319$ . 0.25

130 (NO LAEL)
1.1

1307 w21. ta 8501
0.2

131' U2A c tape sys 851 811615
2.58

1312 W2re1.2 Tape Sys 85'
8MM

1314 RambU c;Y Coden 9-15-92 uqRAC
DC1SO

or: amDU
I noe I' v,o,",,r.

1316 TPAD.in (pa to bU corion) 3) VP J3BN.ing (ESR ce) The ta is wr by "tr" DC150': . u. 
1317 No Label- Po&-i. 1-22-92 TAR formt Ver te tape'"

DC.o150

1319
RambU 121011 The are 3 file on tape V16CNP.ing (ou bur), VPJ3BN.INGDS DC.o1SO

(ESR cell). tpd.ingds (pa OOwl8 ce) Yello Post-t"

1320 SME2491YOO11 wI PLL upd eay 

() 

'91
DC150

1321 Ramb In Compa Confidel va RAup 10.2 DC1SO

1325
No Labe Po-i in ca "Vlki: Vert Se. Tar 1 v5.dl8 1-&92 Ro We DC1SO

1326 Rambus Acntng BIJ1 (p-i in case re 51912, 9/151. 10/1f9)

1331 Rabll BuGt - All Ma Di 101/91
5 Aop

133 Ra 11191 

1333 Rabu Bu 811 ML 811 B4CLS 811 WlPs
Flo

1334 Ramb 312 

Flo

. 1335 Ramb 7191 Ml7191 B4Cl 7/91 VVs
Flo

1336 Ramb BaP 11n191
. 3.5 

1337
Ra ACCTNG BU I FY90 Auit Sc FY T8X Ml OLD 101 FY ML Flo

133B Ra 1/92 BauP ML 1/9 B4CLS Ra 1192 W/p'
Flo

1339 RambUl ACCTNG BU IV 311 WIPs & ML 
FI8 "/3011 4191. W/Ps & ML

Flo

1341 Rambus ACCTNG BU V 5/1 W/P'
, & ML 611 WlPs & ML

5 Flpy

1342 FY2 Ml BU wi FY93 Au Ad
5 Flopy

1343 FY3 Ml BU 
wI FY3 Aut Ad

Flo

134 RaUS Ml 911 B4CLS 911 WfPs
3.5 Flo

1345 Ramb1011BU

Flo

1346 Ras 2-92 BU Ml22 B4ClS 212 WlPs Mi WfPs

1347 RembU ACCTNG BU II MUI1119 (no ML 1010) MlN12J 
5 FlOpp

134B Ramb 12/1 W/P 
. Ramb 1211 B4ClS Bkup

3.5 FloPY

1349 FY91 ML BU wlFY3 

Flo

135 . Ramb eo 
r FrakerlMac v3.0 Ne vers 716 0i 1/1 OFI6-93 5 FlOPPY

1351 BACKUP 412 M Pl. Buli Sit Cois
FlO

1352 Bily's Gracs Ap Not 61/93
5 FlOY



. .

Em 
Tap fr Be M8 19 . 199 Th RI Do No Pr To fC8V

T"" 
T.. 

.. T". GI-

135 B8p 51 FM DO 413

135 Ra eci Badgro 
135 Pont Wind G.U.I Blk DiI1 .1 Ped FII

135
nc."l5.

:,,

t'ap 1195 r'osl;j FIo

1359 Rabu 6/1195 Ne Slid fo CEO TOU
FIo

136 Ramb Inc Enabling Tec fo Gra FIo

1361
fRri 81473. efMnuaTJ1.rIRA.: f.boOI(lite page \ 

,., ...

IO. .. :LOf FIc
I nT 

.. -- 

__r ... t;1a

136 Ramb 7133 Petm () PTM.bok. et aI
Flo

136 Ramb Inc. 51/95 1 ex fe "enabling Hi Pe PC Gra. PCI Papr
FlO

136 Bagronder . ol 1212
5 FIo

1367 Ra Ine 51 "Enaing Tec" Temte. New
FIO

1369 Ramb Inc. J Cates 415 903-3800 "RambU. Demo 
posts 5 FIoP)

1370 Rabu 7f7195 SVC95.dO Ma
. 3. FIo

1371 Man Memo 8a7/2AM
FIo

1372 BauP 41 Bily'S exl files 4Q92. JC Spare Bap FIo

137 Bap. Pc (pentium Af Noe)
Flo

1374 BauP .12/ Spare. -Rmbu Ch fol. PVC 
Flo

1375 8a-uP PVC () 121 119
5 FIO

1378 Baup 6/93

FIo

1379 PC Out 12/ pw4.

Flo

Ramb 8113/3 Ref Manual *2. Loical Packet 
??7?? Lol Opeting Mo. Loic

1380 Traon Forti. Logic Transct Intract. LDcal Ad11 Mappng. 5 Floppy

Initizan
1382 Rambs Mem: Enabling Tecnolog to PC Grcs RE 1.0. Recd 515 5 Flop

1383
RambU 8113/3, Ref Manual . Loical Tra Fort. Loic Comma func, 5 FloPP

Physica Mecni. phycal E\, Physical Timing. Notti. Glory. RDRMuef1x

138 64M 51 Longled upd.
1. Vers 815

138 Ra Inc 7118/5. 64M B8gro Info
Flo

138 Cirr logie Lo Pg 3 11 (cirlog)
5 Flopp

1387 Testimoials 813 8AM. upl8 81 
7PM, ud 814 9AM

5 Flop

1388 Saes Pr Cirr 81. Ra Joh Dillon
Flo

1390 .
point Ma. Ramb PC Qu BI. 11101. eo Nan Hann we (408) 522- 5 Flop

756 Hom /415\B51843 
1392 Tesmol 815
1393 21'1/9 Ramb Inc J C8rt 415 90 4725. 

Fra 3.0 file. cope Flo

139
Ra. Tosba Ramb Prouc. sumry with die pn merg. Frake 3.0 fo Ma. FIo
eo-.... wi Disk Do 16 JuI'93

Raus Inc. 5f/95 RUGBE Tec Qyew. p int Backgrnd
FIo

Total 25.79 I
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. t

101
Tape Labe li. Typ Gro Siz

(GB)

154 Venus:/homelvenuslusr1. Venus:lhomelvenuslusr2
8MM

155
Jupiter:/homeljupiter/usr2" Case label" 

Jupitr.lhomelupiter/u$r, 8MM

Idev/sd4f usr2 rdump Odsbfu 54,000 6000 125

156 Ihomeliupiter/usr2 
11/5/97

8MM

158 Venus:/homelvenuslusr4
8MM 52 .

159 users (archived) 
6/26/98 before netaDD uDarade

8MM

161 /index 2 backup before move to/user 
7/23/98 8MM

170 mars:/home/mars/usr1 mars:/home/mars/usr2, 
7/2197 8MM 21 

171 mars:/homeJmars/usr4
8MM

175 Venus:/homelvenus/usr 5/23/97
8MM

184 fino label)

8MM

188 f( no la bel)
8MM

196 users before deletinQ (archived) 
7/21/98

8MM

1206 Ihome/umbrieVUSrO (errorS) 8-13-
BMM

1247 Venus:/homelvenus/usr5 usr10 
5/23/97

BMM

1258 Mars: /home/mars/usr 7
8MM

1261 Venuslhomelvenus/usr6 usr 7 
5/23/97

8MM

1266 archive/lQdisk for mchinQ 
5/28/1998

8MM

1278 miranda Ivc-O 
8/5/97

8MM

1299 Venus:/homelvenuslusr8 usr9 
5/23/1997

8MM

1310 IIQsem. Oon1=/1a 7/15/98 (archive)
8MM

5015106 No label

5 FloDDV 00132

5015109 10F IRhino3A
Zip Disk 056

5015110 TSERN HD Mac BackuD Oisk 
112/9/97

Zip Disk 08300

SD15111 WEB 
02343

5015113 Copy of Gary 8's email backup
06387

Exibit M

Tapes From May 20, 1996 Through Februry 2000 That Rambus Propose To Revie

Total 39.
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Exibit N

Tape fro May 20. 1996 Throgh FebrualY 2000 
That Ramus Do Not Propose To Revie

101
Tape Labe

Medi Typ
Gro SiD

(GB)

157 lindex 7/22/98 before move lindex2

8MM

162 tarindexltarlist 010298

8MM

163 3M 8MM (NO LABEl)

8MM

164 Netra web logs 121/97

8MM

172 oTRAC oiyeh 
5f798

8MM

173 co-112m "x5 nec tranceiverTAYAOUT
5IREV 1.0, 12-16-95" 8MM

176 W15, VS8 Y17

8MM

180 (no label

8MM

182 l(nO label)

8MM

185 i (no label

8MM

197
ACT PATCH BUNDLE, Y2K PATCH BUNDLE. RECOMMENDED PATCH

DDS

BUNDLE, SICL. F660 SOFTARE REV. 4.

198
. backup of 

. lexport. lexportcache ufsdump oubdsf 
80 54000 12000 after 8MM

bastion host removal 
8/5/97

205 desiQn planner version hld2.4D8a

DC-6150

1201 (BLUE LABEL - Rambus Inc-
Eauicment No. 030104

BMM

1204 archived asemconlloa 7/17/98

BMM

1205 /userltmc4atd HJ liaw 1/2 
2/1/99

8MM

1209 tararchive of lindexlspeedv/indexlsatum 11/17/1997

8MM

1210 tarindexltanist 061998 (21)

8MM

1211 V15, SX2, VO. V12 
5/5/97

8MM

1212 LOQic C Modelina 
rel.36

8MM 28 

1216 /homelhPpO/usoO/epicl.

8MM

1217 w10 Chuck Huna 
4/3/98

8MM

1219 r archive .lv1 ./z2. /W3 1/9/1998
8MM

1220 pcdlv2 pcd/w2 cvt 
11/19/98

8MM

1221 tar indexltanist 041098

8MM

1223 /servers/tanist old apos 
082898

8MM

1224 W2,V7 5/5/97

8MM

1227 /home/umbrielluserO/D2

8MM

1231 archivella for mchina 5/28/98

8MM

1232 Tape 3 Venus , Sun 9/19/1997

8MM

1234 k2 t2 t2ii t5 11 4/30/1997

8MM

1236 V17 D115 5/12/97

8MM

1237 W5 we 5/13/97

8MM

1238 W10a Chuck Hurl4-

8MM

1240 U9 U10 5/9/97

8MM

1241 W1lbin w1/eoic Ho 
4/1/98

8MM

1242 Iv2 5/1/97

8MM

1243 Imd/ixldoclreleases/releases 97* 98* Victor Lee

8MM

1244 proXY access loas tar format on hetra 9/29/1997

8MM

1245 W1/rev 1.0 HO 4/1/1998

8MM

1248 backu of sun sdO 10128/97

8MM

1251 Ihomelmars/user4/arsoft

8MM

1252 ra2 for John Ho 
4/1/98

8MM

1253 pcd/v1/rev2.0 John Ho 11 17 98

8MM

1254 atar archive of /Dloslszsa sv 

1/8/98
8MM

1255 tar archive of lindexlsatranlindexls
eed 11/17/97

BMM

1259 Dcd/ra 11125 
cvt

8MM

1264 speedY watchdoa db 120897 

12116/1997
8MM

1267 tar evf /dev/rst29 watchdoa db 120897 db 
010298

8MM 2.41



Exibit N

. Tapes from May 20. 1996 Through 
February 2000 Tha Rambs Do Not Prose To Revie

lOt
T8p L8b8

M81a Typ
Gro SIz

(GB)

1268 V2 Chuck HunQ 4/28
BMM

1269 W10a W22 Y 10 Chuck Hana 
2/5/1999

BMM

1270 luserltmD4atd HJ Liaw 21
BMM

1273 Iserver2riist old accs.
082598

BMM

1275 W/5 Chuna 5/6/98
BMM

1276 W5/rev2.1 tape svs B501
BMM

1271 tar indxltartist 070198
BMM

1279 server2artist oldapps 
B/31/1998

8MM 12.

12B1 Tape2 sceedv iuciter index 
9/20/97

BMM

1284 Iserver2tarlist oldapps. 
8/25/1998

8MM

1286 Icroi/w1 0:/oroi/sJ6roiM 0
BMM

1291 I-Qasbarro/oluto.loa 6-
8MM

1293 undertow
8MM

1297 WB, V15. V10 Chuck HunQ 
4/3/98

8MM

1302 tace 1 index tar evf/dev/rmtlocba 
watchdOQ 9120/97

BMM

1303 Ipcdz2 11/19/98 

8MM

1304 U5 5/8/97
8MM

1305 u2 5/6/97
8MM

1306 ufsdumc/excort startina 12/11/97

8MM

1309 tar archiVe of 
proil x2 x5 1/8/98

8MM

1315 Chronoloaic Simulation SPARC
DC-6150

1318
Tech File (drc.pw.165g:-mk, drc.pw. 165gdv drc.udv) CADENCE (layers, Dc.150

stnn.eyr. file sdatemolate)

1323 5ME291Z0003 
wi PLl updates

DC-6150

1324 tar newchicl \ace #2 Wed Sect 16 (PM) Rambus 
Inc; procritarv Data 0c.150

1398 W15 from V28

8mm

1399 W15

8mm

1400 QTRAC Giyeh 
51/98

8mm

1401 veh

8mm

1405 No label

4mm

SDI 5107 Thermal AnalYsis

5 Floppy

5015108 SSC.

5 Floppy

Total 15B.97 j
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exibit 0
Tapes After February 2000 That Rambus 

Do Not propoe To Revie

lOt Tape Labe Media Typ GI' Siz (G8)

800020
DLTIV 42.

800086
DLTIV 11.

800100
DLTIV 44.

800116
DLTIV 68.

800118
DL T IV 16.

800135
DLTIV 45.

800123
DLTIV 14.

800124
DLTIV 38.

800131
DLTIV 27.

800129 .. 1. DLTIV 16.02 .

800132
DLTIV 69.

800130
DLTIV 53.

800127
DLTIV 66.

800076
DLTIV 17.

800014
DLTIV 59.

. 800094
DLTIV 37.

800117
DLTIV

800091
DLTIV 52.

800025
DLTIV 64.

74. 800126
DLTIV 65.

800090
DLTIV 95.

800036
DLTIV 16.

800022
DLTIV e7.

800033
DLTIV 59.

800096
DLTIV 52.

800047
DL T IV 59.

800056
DLTIV

800058
. DLTIV 54.

800119
DLTIV 40.45.

800046
DLTIV 74.

800048
DLTIV 68.

800051
DLTIV 48.88 .

800042
DLTIV 52.

800049
DLTIV 45.

800045
DL T IV 42.

800099
DLTIV 49.

800067
DL T IV 40.

800134
DLTIV 68.

800122
DL T IV 68.

800121
DLTIV 40.:37

800111
DLTIV 68.

800038
DLTIV 68.

800108
DLTIV 15.

100 800080,
DLTIV 41.

101 800075
DLTIV 38.

102 800081
DLTIV 49.

103 800059
DLTIV 54.

104 800002

-: 

1\' 70.

105 800001
DLTIV 54.

106 800000
DLTIV 55.



. ,.

Exibt 0
Tape Aftr February 2000 That Rambus Do Not Propo To Revie

101 Tape Label Med Typ Gro Siz (GB)

107 B00102 . DL T IV 59.

108 B00115 - DLTIV 39.

109 B00007 DL T IV 45.

110 B00008 DLTIV 54.

111 B00009 DLTIV 23.

112 B00110 DLTIV 46.

113 800037 DLTIV 60.

114 800092 DL TlV 42.

115 800093 DLTIV 39.

116 800114 DLTIV 28. 16 

' \

118 800084 DLTIV 56.

119 800068 DLTIV 54.

120 800070 DLTIV 59.

121 B00054 DLTIV 68.

122 800074 DL TlV

123 800072 DLTIV 40.

124 800030 DL TlV 68.

125 800044 DL T IV 15.

126 800106 DLTIV 41.

127 B00040 DLTIV 38.

128 800004 DLTIV 43.

129 B00005 DLTIV 49.

130 800097 DLTIV 54.

133 B00095 DL T IV 70.

134 800082 DLT IV 54.

135 800079 DL T IV 55.

136 B00069 DL T IV 59.

137 800105 . DL T IV

138 800013 . DL T IV 45.

139 800039 DLTIV 54.

140 800103 DLTIV 23.

141 800109 DL TlV 46.

142 800012 DLTIV 60.

143 800066 DL TlV 42.49

144 800062 DLTIV 39.

146 800089 DLTIV 68.

147 800087 DLTIV 56.

148 800032 DLTIV 54.

150 800010 DLTIV 59.

151 800104 DLTIV 68.

152 800107 DLTIV 83 
153 800113 DL T IV 18.

187 tDz013QZ m 10/1/02
8MM

1402 8LANK 8mm

. 1403 8atr Pradeep s Desktp DLTIV 23.

Total 4290.



NOT FOR CIT A. TJON

UNITED STATE DISTRcr COURT

FOR TH NORTHE DISTRCT OF CALIORN
SAN JOSE DMSION

. 6. 2005 5:11PM

Hon. Re Ambler (Rct)
Sta Bar No. 44156

2 JAM
. 160 West San Cl Str

Suite 1150
San Jose, Caora 95113
(408) 288-2240
Fax (408) 295-5267

Speal Maer

12 HY SEMICONDUCTO INC..
HYSEMICONDUcrOR AMCA.13 INC.. HYIX SEMICONDUCTOR U.

14 L m., an HY SEMCONDUCTOR
DEUTSCHLND GgmbH.

Plaitis,
vs.

RAUS. INC..

Defent

AN RELATE CROSS ACTONS.

No. 2524 p. 5/17

Ca No. CV 00-20905 RM '

ORDER GRAG RAUS'
MonON TO COMPEL DISCOVEY
REGARING HY'S BACKTAPES 
Da: Aug 23. 200S
Tim: 3:00 p.m;
Cour: Hon. Re A:bler (Rt.)
Pla: JAMS

. 160 West Sata Clar 8t.
Sui 11 SO

Sai Jos. Caora 95113

Rabus. Inc. C"Ibus) ha fied a mQtin to compe disver regarng Hyn'x'

backu taes. Hynix Semconducr. Inc. ("Hyn Kore"). Hyn Semnduor Amca, Inc.

("Hyn riC8

'). 

Hyn SemcondutorUJC LTI. ("Hynx K."). and Hynx Semucor
26 Deut GmbH ("yn Gery ) (collectvely "Hyn' ') have fied an pposition to 

I Th 
diOSitOD is Dot approprate for publicat and may DO be cite.

Hyr Scndvcf IDe., CI II.

. \'. 

Rabll Inc.

e. No. CV 0020 RM
ORElQRG IWUS' MOTI ro COMPEL
""'.""IDV ft'lI'A'Dnn.nu nv. 'I ."'vtm 

....



. 6. 20D5 5: \ 2PM JAMS
Mo. 2524 P. 6/11

motin. Th motion wa hea on Aug 23 , 2005. Th Spe Ma ha consde th

pa an 1he arguts of counl. 
Baund

On Novembe 4, 2004, a Hyn represenve tefied th si th ealy 199' s, Hyu

ba mantaed quaerly bakups of em and seer elecnic infortion. Deon 
Calyn Hoecer Luee (' 'Luedtk Dec.

), 

Ex A at 58:17-20, 129:2-131 :15. Hyni 1nata
quarly ba ta for five year. Id. In rens to brad queon abut the sts ta 
col1 an seah for documens rcponsiveto Rabu' s five sets of reue for procton.

Hyn' s Rule 30(b)(6) design on the scoe ofHyn' s sech did not menon reewig

inormon on Hyn' bacp ta. See Luedtk Exhs. B-F (depositon testony ofSungchul

Ki an Jin Ho Le). Rabus s deposition quons to thes tW invidu, hoWCV, did not

ec-f\ca rai th issue of bacp ta. 
Id Rabus ba ta th depsition ofte dier

Hyn 30(b)(6) witnsses on th subject ofHyn' rettion collecon an prtion 
douments, some of them multiple ties. Yost Dcl. 1 5. Rabu ba ODy ased 

questions of one of thse ten witncs. 

On Janua 31, 2005 Judge Whyt foun th Hyn ha ma a pr facie showi 

Rmbus delibecly desyed documcnts reevant to the litigaon See Janua 31 . 2005 Order

Compellg Prduction of Documents (Spoliaton- Pu Version) at 13:15-20.) Th

order stte tht fu divcr on th cre/frud splion isue mus be by agent 
fuer orer of the Cour Id Th Cour set the issu for tr on May 9 2005. On Febru 

2005, Rabus pruc documem related to IWbus splion preousy withd 

-- 

privieged Yost Del., Em A.

On Febru 8. 2005, Hyn as Rabus to provide Ru 30(bX6) teony regardi

how Rabus diose of electronic da ld. Specay, Hyn reque depsitin testony

rcgardi the followi topics: (1) electronic archvesma by Rabus inudng,scer
an syst ha drves and bap ta; (2) how eleconic data wa baced up on mdividua

work staons, lapops, an dek tops; (3) Rabus s deleton or era cf elecnic daj
lat 1990s, and (4) any exi bacs. . . of th contts of1h ha drves of Rahw,systms

(including, withUt limtation. e-mal serers) anor iDvidua employee dep or lapt.p

computers or work sttions as they existe prior to the , 1998 Shred ay. Id Rabus refued to

provide this dis:vcr, and atcleconference wa held with Judge Whyt.

H)' s-oo Jn II 8l. v. Raba JD.
Cas No. CV OI0905RMW0R OR aAUS' M00N 1' mMEL
T\1'C'''''""v ft "4 ft" rn 1Ift'. WI""' 1f"'."nC'



Sep. 6. 2005 5: 12PM JAMS
Ko. 2524 P. 7/17

On Febru 11, ZOS, Judge Whyt is an ord st th th comt did DOt 

good caus for th 3O( X 6) desition soug by Hyn. The Febr II , 2005 or 
st th "Rbu ba never claied priviege over the conte or implemtaon of its

document reten poliy, thus noth ha pren Hyn frm coducti th reque

divery prior to revi th documents compelle prod purt to th cour's Janua

2005 order.

On Apnl 4 2005, Rabus anounce in ler to Judge Whyt thRabus may st be

in possess of backu tape conta da rensve to Hyn' diver reue.l On

Apr6, 2005, Judge Whyt order Rabus to presere the bakup tapes. On Apri 11 , th Cour

vac the spliation tr da; by May 20, al tr da were vaca
Followig the Cour' s order requig the pr ofth ta Rabus began a

rollin prucon of respnsive documen fr th receny-discver meda. Raus has

provide to Hyn a li of al pre-litigation bac tape in its posssion th it contes ar

reonaly liy to cont rensive inon or th Rabus C8ot exclude as not

reaonably liely tD cont :rspnsve inormn.' Rabu ha al prvided Rule 30(b)(6)

teony about the contets 'of parcul 1a. Hyn al ha be ta desitions

explori Rabus s aleged delay in disclosing th meda an th cont of the ta. Hyn

discvered th over 1.200 of th ta rc disclose by Rmbus in wer wipe cle in 

1998. Yost De., Exbit Cat 83:13-84:2. lWus ag to seh t1y-dverd 

contag da for the peod of May 19 , 1996 to Febru 2000, but did not agee to se tas
dad pror to May 19, 1996 an af Febru 2000.

On Jun 16, 2005 Rabu served Rue 3O()(6) notice upn Hyn Korea an Hyn

Amerca se inon1ion abut th bap ta in Hyn' s possesion. Luede Dcc, Ex.

J & K. Dug the heag on the motin" counl for Rabus claed tht th deposition notice

wer.secd upn Hyn Interntiona an Hyn Amcr an were not served upon Hyn UK

an Hyn Gery, an therefore Rabu is not g eac of th Hyn subsidies to 

out and look for thir bap tape. Th noticc , in pent p seck testiony rear

. . , .

R.us indk: th it ha disvce over 1 40 piecofmcdia (prily baku tape andi in among

oth loction 8 stra-- in its prcan 
bus a "ligati strac rom. Sse Yost Dcl, Ex. B ad C.

. For these tape, Rabus ha provide a li labels of the Ja, th ty ofbacku me th da of1b
fi on the tapc and the volue of da on me ta. For a sub ofupe as tcd by Hy and/or orered

by the Cour Raus baprovi eiter folder level diecores o me levcl diores inditi wha inrmtiOD

is contne on prac: ta.

Hy SeicodlCl kI. , et 11, \'. Ra. ID.

Cu No. CV OOZ09 

OR oRA RAUS"S MOON TO 
",c-rn,n:V 

/"" 

nf"ln ""wv.. D" 

,.,'" 

T. not"



Sep, 6. 2005 5:13PM JAMS Mo. 2524 P. 8/17

numerous topics rela to Hyn' sea for rensive docen, th ex an id 
bac ta an any se of1h ba ta. ld On J\Ue 27, 2005 Hyn obje to th

depsition notices on numerus grunds (mcud reevaQC en that th topic wc duve
of prr notice) an ref to pro a witnes on th topi n:1a to back ta 

Id.

L. On July 13, 2005, Rabu rended to Hyn objection an su th th pa' 
an confer in peon to resolve any r ";ning diput

Also on July 13 2005 , Rabus s refual to prdu the diec st of over a

hun tape represting backp ta frm before May 1996 wa he by Judge Whyte.

lWbus ar th it was uner no obligaton restre and sear for any media dated beor May

. 1996, beuse the media coD1ts could have be legia1ly detroyed purt to a

docum reention pla. Rabu as th any su med wa not mate to Rabus

8lcgcd spoliaton of documents beg;nn;ng in 1998. Rabus argu th Hyn mus show good

cause and excepona ciumes to be entitled to discove deved frm bac ta, whch

it clai Hyn coul not do. Hyn argu th inonon tentially rensve to pror

discover reues in the acon was likely only avalle on the rcy-dscvcr me end

th fa alone wa sucien ca for the cour to re Rabu to seh th prMay 19.

1996 elecnic med Hynfuer as th in conjunon wi th prIma facie 
shwi 

th Rabus enaged in spliation, Hynx ha undely demons the go 
nccSa to requie Rabus to seh an produc responsive docum frm th prc.May 19,

1996 mea. Su Judge Whyte s July 15, 2005 Orer Re: oraon and Pruction of Med.

Dug the July 13, 2005 he. Jud Whyt quer the paes as follows:

But wh if the only nee is th the ot documen have be desyed 
to a docmnen reteon policy, but for some reon, th pacul fie ha dots 
it, didn' t get desyed pursp to the retion policy, and thefore they ex Thy ar
only backup, but th're the only th in exstnce.

In response, counel for Hyn stte tht:
If thse fact st nael.tht the docents th only copy was

in a back tae and th oth QoUI ba be destyed

,. 

inocy by fi or by a legi documr*nton policy or
some other inoce cause, wc th th woul be sucient 

. to wa cey to Wat going as fa as we re taki about
her to detee if th only copy oftb ex docents
cont maal evdece. An in th cas. it is parcularly
impo to be able to go bac in tie, beau th event th giveri to. th clai are ver old an memories have faded 
peple ar not avalable, in Hyn' ca in pacul be of 

H) SeCC ba.. cell. \'. R.. la.
e. No. CV 00.20 RM
ORDER QRO RAUS'S ManON TO 
nfC,.", I' v n r.n ""ftva V".' (' "D A"" )f "r. teO



Sep. 6. 2005 5: 13PM JAMS
No. 25H p. 9/17

finAncial
prblem th 

we thoug Ver fe of 
people who we emloyee 0 Hyn du those ye ar 
with Hyn. So good caus would ex in - hythca you
presen, to invegate th bac ta ev ab spliaon.
But in 1h ca, th evde is tb Raus did DO dise 
thes 1990, 1991, 1992, 1993 doen UD1998. It would have
ha th doumen te "aCe fies" 8D th would have
be available for incton frm th acve fi wiout thnec of goin to backu ta but fo th fa th Raus
dcbely desyed them And th ad fat dish 
ca from th inoc loss of do ca. I th in 
inoc loss of documents, we woul have goo ca to go into
the backu tape. But we have even stnger ca he beuse
ther wa a delibeate destron". 

9 Luee Del., Ex 
On July 15, 200S Judge Whyt ordered Rabus to prvide Hynx with 1he "diecry

s1 inormon" for prMa 19, 1996 ta See July 2005 Or Re: Restoraon

an Prducton of Meda. In pertent pa the orer provide as follows:

Th cour ba foun no di sup for Rabus s position th th obliation tose retly-dsovermed should be lite by to Hyn' s alegaons of

spliaton wher th pa acwlede the poteal pr of otherse reeo"Dt and

rensve maal. Fuorc, th cour doe not nCtserily ag th splin 
tbony is prt: by th rey-diver med Th issu would havear abset th allegaons of splition ba Rabu discver a silar ca of meda

contg potctiy-teve iDcmon.

The cour wi not ma fi deteon as to wh Rabus should bere to sea the (p.May 19. 1996 me) at th ti. Howev. it conc that

th rccCy-discvcrcd me da before May 19, 1996 ar not entitled to th prteon
Raus se: blant excluson fr discver obligaon. Rabus shuld,un
the circe, prouc th dict st for the (p-May 19, 1996 med) to

. .

An orde th Rabus catecay seh th (pe-May 19, 1996) meda woul be

overbroad an unjusfied at th tie in light of the tie and expe inolved. (Foo1nte
omitt) Th cour concludes th Hyn mus ma a more taet reuest so that 

. Cour ca as, if nesa. whet re fuer exloraon of th (pMay 19

1996 medal is 1Vte. . In orde to do so. Hyn mu hae more inoron abut th
mee Accrdingly, th cour o er Rabus to prdu the diory stct
inormn 10 Hyn for (p:eMay 19. 1996) med Ths wil enle Hyn to ma 
more tageted divez reue an wil pet th cour if ness, to asse 

aproat of rein Rabus to sech the (p-May 19, 1996 me) in light of

cost bur an ne 

.19

ScIl Tnt, I( Il v. bm. Int.
Ca No. CV 00-2095 RMW
ORD dRO RAUS'$ MOTON TO COMP
",,0J1'COV 8t) Aft'f'.n \"'""CO Q At"'I ., A"'CC'



Sep. 6. 2905 5:13PN JAMS Mo. 2524 P. In/11

On Jul 21. 2005, coun for Rabus an Hyn me an co regar the baku
ta desion notice R. propounded up Hyn. Du th converon. Rabu'
coun prposed a compromi - th Raus would accet a list of the folder or fie ries

frm the tapes in pla, intily, of a Rue3O()(6) depsition on th topics coed in th Jun
16, 2005 notice:' Luetk Dcl. 14. Coun for Hyn st th Hynx would not be

providi any discver on its backup ta in any fOI. ld. se alo Exh N. Dur th
paes ' meet and comer , Rabus coun as Hya' coun to co ifHyn bas

seed ths bacup med so th Rabus would know if a motion to copel a se of tht
media was mOOt. Luedte Decl. .. 14 & Exh. H. Hynx did not respond to th reues.

The presen motion wa filed on Augu 9, 20OS. Rabus reue th the: Speia Masr

either: (a) compe Hyn to prouc a witnes in rens to th Jun 16. 2005 depsition notices

to explai the na an content ofHyn' bacp ta th it ba not reviewe; andlor(b)

compel Hyn to prduc to Rabu a li of al the bac tas in Hyn' poon thus
July 2000. the month before th lawst wa fied." Du the hc on th mo counl
for Rabus sted thtRabus would be agrle to alowi Hyn to lis cmy thos 

taes th could renaly contn documents reve to Rabus ' S reuets or th Hyn
canot exclud as not renably liy to have docuts resnsve to Rabus reue.

ReqlS to File Undr Seal

Rabus req, pur to Civil Loal Rues 79-S(d) and 7- . tht th Speia 

pcmt the f1in under sea of un verns of exibiTS A. B. C, D, E, R, S. V, W, X. Y, Z,

AA an AB to th Luedtke delaron in surt ofRabus s motion to compeldiYer
regadig Hynx s backu taes. Hynx and ce thrd paes degnte ce docen
an desition tranpts as "Confdenti" mi "Spe Confden" un the stpute
Protetive Order. The documents idetied above constu su designlU ma orcx

from depsition trpts th have be desgnte by Hynix or thd par as "Confdeti..

an "Speal Confdetial" puruant to the Prtecve Orer. 'Lued Dec. in supon of.

, Rabus sMisc. Admsttive Reues to File: 'Docen uner Sea. , 3.

1..

. RAus assen th this li shuld inlude, at a minm.um aUawible mfrmon fr th label of th ta the

da of or laes fUe: dae COinNi on me: bacp, and the voJuof da coed on th backup.

H)' Sti ID.. cc II., v. IlbI In;.
Ca No. CV 00209 RM .
ORD QIINO RAUS'S MO 1'.
"'C'N',rov ft'en. ftP\,n 1J . m .. '1'



ep. 6. 2 05 5:14PM JAMS
No. 2524 p. 11/\7

Rabus reue is D8wly taore to re thpacs' conf degntions.

For goo ca shown th reue for se ar GRA. 1n acrd with Civi 
Rue 79-5 an th Prtive Or, Rabus sball fie th abve-referce exbits un se

Lea1 

Pares may obt diver rear any ma. not privieged, th is revant to 

clm or defense of any par, includ th exist, deaiption. na, cusy, condition. and

locaon of any bo, docu ts. or oth table th and th idetity an locon of pens
havi knowledge of my dicovele ma." Fed. R. Civ. P. 26()(1). "Al diver 
subject to th limtaons impose by Rule 26(bX2)(). (ii), an (iii).

'Te frequecy or exent ofus of the diver metods oth pertted under thes

rues and by any loca rue sh be li by th cour if it de th: (i) th discover

sougt is unasnaly cumulatve or dulicave, or is obtale from some other sour that is

more . convenient, less burdenmc, or les exenve; (ii) th plU see diver ha had
amle opportty by discver in th action to obta th mfrmon so.: or (il) thbu
or exp of the propose diover oUteigh its liely beeft, Wd in acunt th ne 
the cas, the amun. in controvery, th pares' resour, th impoce of th is . 81 sta 

the 1ftigato and th impona of the propose diver in reolvi th issus." Fed. R. Civ.

Pr. 26(X2).

Und th dicovery rues, th pron is th the rendi par must be the

expe of complyi with dicovery reques, bu it may invoke the dict i:Ours diretion

unde Rue 26( c) to grt order proteti it frm undue burde or expee in doing so,

includ order nditionig div'= on the reues pars paymen of th cost of

diser. Zubulak v. UBS Warburg LLC, 217 F.R-D. 309. 316 (S.D.N. ,23) )(Zubu1

)(citi Oppenheimer Fun Inc. v. Saers, 437 U.S. 340. 358, 98 S.Ct 23&0 57 L.E.2d 253

(1978)).

'T appli on ofth varousdiverrucs is parly compliced 

elec c data is S?ught beus o er disv evde is oft only avaable frm

expeive-to-retore backu med" Zubah I at 316. Unde Fed R. Civ. Pr. 34(a), a 

I()

. 24 .

"'. deisio whet to re . rel pI to se for ud prod infoon na rely ac1ble
dep DO only OIl th burdcand cost ofdoiDg , bu al on whe thos burde 8D co cabeJusfied in

the ctcc of the ca. Su'B E to Hyn' Opn (Popoed Amems to th fed Rues of

Civil Produ (June, 200S) (relevantpp. 55-69 anod homo as Exibit E; se, p. 64 dis dr Rule

26 )()CIi)).

Hy $eicA.."' 1r. 8l v. Rs.. R.
C8 No. CV oo20 RM
ORD 0R l\US' M0N 1' 
n'C'I"n'"'ftV .t: . St""n..n "".O e .A""'' .." ft
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may reue discvCI of any docuen "iud wr dr gr 
photogrhs, ph, and other da colation. "Enic do ar DO 

subjec to dilosur th pap rerds. Zuul J at 317(c:on om); Play
Enterpries, Inc. v. Welles, 60 F.Supp.2 1050, 1053 (S.D.c8199). "Ts is tr DO only of

electronic docents th are cutly in us. but alo of docum th may have be deete

an now reside only on baku disks. Zulna1 1 at 317.

Cost-sh should be consded only when elecnic discver impose an. 'unue

burden or expen' on the rendig pa. Zul.l at 318. "Whth producon of

documents is unduy burdenme or exensive tu prily on wheter it is kept in 

accesible or inccble for (8 dicton th cond clsclyto 1h expe of

prouction). ld. "Wer electrc da is acssble or ;ftlu' sibe tu largey on 

mea on whch it is stre. ld Five cagories of da li in orer frm mos acble 
lea acssible, ar describe in th litce on elecnic da strage: (1) active on data

(2) nc-li da (3) oft storae/archve; (4) bac ta; ar (5) er frente 
df'mf\od data Id at 318-319. (COf thes, the fi th caor ar tycay idtied 
acssible. and the latter two as ("assiblc. Id at 319-320. Wh th da is accblea "

producin pa should be th cost of prucon. Id at 320.

A cour should conside cost-s only when elec da is relavely iDble.
such as in bac tape Zubulak I at 324. "Becau th cost.;sh anysis is 80 fat-

intenve, it is necessar to dete wh data may be found on th inassible mea.

Requig the rendg pa to reore an produce rensive documen frm a 

saple of th reque bac ta is a senible apin most ca. 10.; see also McPeek

v. Ashcoft 202 P.RD. 31 , 34-35 (D. .200l.). In conduc th cost-sh anysis. the
followi faor shuld be consder weghte mOIC-or-les in th foRowi orde:

1. Th extt to which the requeisspify taor' to diver relevt informon;
2. Th avaiilty of such inormon frm o1bsourcc;
3. 'T tota co of prducon, compar to the amount in contrve;
4. 1b tota cost of pruction, compaed to the reour ave.lale to each pa;
S. The reve abilty of ea pa to cottl costs , an its inceve to do so;

6. The imrtce of th ises at stin the ligaton; and

7. The rdatvebencii tD th pares ofobt8in;ng th inorton.

Zublab 1 at 321, 324; OpenTVv. Liberaie Technlogies, 
219 F.RD. 474 (N. Ca.,2003.

When evaluatig cost-shif th centr quon mus be, does th request impose an nundue

HySe f4I1"" bI.. ct 81.. v. lat.
Ca No. r: 00-2095 
OR ORQ RAUS' Io TO 
n,.,.",ronv .'Dn 'n IIV" II"I"'" .,&,.co
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buren or ex" on th respnd pa , n i.e., "bw im is the soug-a evidc

comparn to th cost of prucon?" 
Jd at 323. "The mOI liky it is th th bap ta

cota inormon th is relev to a cl or deen, the fa it is th th rend pa
se at its own exns.

" "

The less liel it is, th more unjus it would be to 

(resdig par) scvch at its own exp, Id.

As a gener rue , where cost-s is appropr. ony the coSt of reoraton and

sehing should be sh. Zubulah v. UB Warburg IL, 216 F.R. 280. 290

(S. ,2003X"Zul ke 11". Retoraon, of cour, is th ac of mmng inC(.esiblc

ma acesible. 10. "T 'spe pmpc' or ' extrdna step ' should be th subjec of

cost-sh. ld. "Seach cost should also be sh be thy ar so inrt with the

reon pro. 10. Howeer, th rend pa should always be the cost of

review an producin electronic da once it ha ben convene to an accble form. Id.

In Zubulake 1 Zubulake served up UBS a reque for prducon of al documts

conceg any communcaon by or been UBS emloyee conClm;ng laitiff "Document"

wa dc.:d to inlude eleconic or comput da compiltion. UBS pruc
aproxitey 100 paes of c-ma and indica th it prduon wa complete. UBS neer

seaed for reponsive e-mas on any of i1 back ta an inorm Zubulc th the cost of

pring e-ma on backu tas "Wuld be prve. Zubu kn 1h tb wer
adtiona respve e-mai th UBS had faied to pruce be she hers ba produc

approxitely 450 pages of e-ma co1Tndccc. ld. at 313. The coun order UBS 

produc all respoive e-mals th exed on its optica di or on its acve seret at it own

ex. 
Id. at 324. UBS wa al ordeed to pruc, at it expe, responsve e-mas frm

any five backU ta selecte by Zubulake. Id. UBS wa order to prepan ,afdavit

de th resuts of its seah. as wel as the tie and money spt." Id The cour conclud

1h 44af revie\J1n thc contents oftbe bacup tas and UBS' cecaon, th Cour 'Will

conduc th apopriate cost-sh anysi. II Id.

Discussion

IWbus contds th inormon res Hyn' 5 bakup tapes is discverle

inonnon, an tht th reevance of the .inforJon on the tApe fa outeigh the 

bur of providig a bacp tae catog, citi ZJlbulake 1 an McPeek. Rabus as th
there is substatial evdence th n erous highy relevant documentS would be available only

2.7

Hya $c ba. It 11, v. Ra *-
Cle No. CV 002095 RMW
0R GRG MMUS' MD roCO
"'fC 'ICV D'Cn. tIY'n.." 
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fr Hyn's bakup 1as, all th ba th: (1) Hyn' doct pr prce
sugget th ci wm-e li delete du crtica tie peod of th ca; (2)

Hyn ha a corprat policy th it shuld follow "t 'pa off' as a gug ru; (3)

Hyn ba had fi truble, inludg mave layoff th fu suport th pr 
import Hyn inonnon only exi on its bac ta; an (4) Rabus anys of

Hyn' docen collecon an production reeas th the ar sicat defciencies in 

docmnent produc by Hynx an it is probable th these d ntc: missg frm Hyn'

production exi on Hyn' bac ta. See Luetk De. 26-30 an Ex D, E. l, R. S. T.

V, W, X, Y, Z, AA an AB. R.bus asrt th it ba condte elec sehes on 

documents prouc by Hynx an babc unle to locte the specic doumen 
inentiBe

thir motion in Hyn' prodon to Rabus. 1d.

Hyn cont th Rabus cant mee th legal stada for obminingbac ta

discvery. Hyn asser th Rabus only spat a about wha ma be on Hyn' baup

tapes, an asse th th is inufci to alow baku up dive. Wit 

Rabus s cittion to domnen alegedy not receed frm Hyn Hyn as th th paes

did not meet an confer regarng th is, and note th some of the doumen ided 
lWbus are in fat includ on a Hynx prvilege log. Yost Decl., D. Hyn as 1h

Jude Whytrc Hynix' dicr regar Rabus b.,.1 up policies mor th 6

month ago, en th Cour' reing ther aplies wi equa for hCl. Hyn asse tht

even if th reues inOmUonwa rclcven noth preen Rabus from te ths

disver in a tiely mann. Hyn fu as. without citatioll to evdece. th H)-m

alady seaches its baku tapes as nec for docuents respnsve to Rabus reue.
In rely, Rabusasscr th: (1) th inormon reg Hyn' ba ta 

discverale and not subjec to any spe discver sta; (2) Rabus presete sub$tW

evidence ofthe.relcvace of inormtion concengHyn' backute;' (3) Hynfaied to

presnt any evidence of bude (4) Hyn' s .suring c1aith it ba sehe bac ta 

, On Augu 10. 2005, th day afer bu filed th motion 10 compl.1Wbus dop former Hynix vice

prede ofwor1de matig Far Tab Du th desiton Mr. Tabw tese41b 

"COuoua1y delet eml While be worked at Hym. Lue. 1lly Del, E:'Cibit A at 67:21-68:4.

tccd Ihat even a1 be reive. an intr to ret doents reevat U! th liaton an af Hynb sue

RAbua. be contuc 10 delet hiemil at reeu interv be he thugt th HyD wa ''bup all th

em" an be wa "hopi thtbeybave aU 1bb8. la. 8t68:5-71:20

Hya SaooCl ln .81. Y. 1l8D 

. .
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th pa wats fuer dive; an (5) Rabus discve re re to ba ta 
not untiely. 

AB an inti mar, it is import to note th the pre motn doc not 

producton of any poon ofHynix' bacp ta. IWbus in se eit 30(bX6)

tiny abut Hyn ba tas cr prior to July 200 or a li of al th ba ta 
Hyn' s possession thoug July 200. A pa is entied to diover rega th ex.
descrpton and loca.tion of any docents in Hyn' s posssion. Hyn' stent in its

oppsition bricftbt it has seahed its bakup ta "t tiU in gaps" in its document coll:cton

rases more iss th it seeks to relve. Inormaton regardig Hyn' s bakup tape is

revat to RBus clai in th acon.

Th more diffcul queon is wher Rabus s efort to commenc back tape

discvery is untiely and/or duplicative of prior discover. At fi glance. Judge Whyte-

Febr 11. 2005 order deyi Hyn the oppo to obt diver re Rabus
bac tape would appe to reui th th motion be dened Jud Whyt's order wa 

afer Hyn wa found to have mae a pri facie showig th Rabus delibetely destryed

docuents reevant to the litigation. The sta basis for th order is th "Rabus ba neer

clai priviege ovr th contets or implcmon of its doument rention policy, thus

noth ha prete Hyn frm conduc th reue discve pr to revi th

documen compelled prduc purua to th cour' lan 31, 2005 or.
Pror to 2005. Rabus had conduced exe divery regardi Hyn' doen

retetion policy, includ numerus depositions of Hyn' s personnel. Whle Rabus BSse

that it:f lea tht Hyn matane back 1a on November 4, 2004 Rabu wai for

7 1/2 month, unl Jun 16 2005, to pure fuer dicover frm Hyn rega Hynx

backu tape. Du the inteen period due Rabus belated-dlosu of it back

tas, Hyn habcn conductig backup tadicovuy. Rabus ba faed to prse e\idcncc

tht Hyn ba witheld relcvant data from prodtion and ha frW to estbli th my
prevented Rmbus frm conducti th recs disrover b1 tili maer.

Nonethess, H)'mx ba not provided the Spial Ma with th colet cmext for the

Febrar 11, 2005 heg and orde. Rabus asrt tht in th Febru 11 , 200Sord, Judgc

Whyt " denied Hynx s effor to purue discver relate to a module of the tr for whi
discver wa closed." Rsbus fur asser th th discovery th Rabus is seeg 

H)'ix In. . II.. v. R.Du 1=
Cu No. CV 0020 RMW
OR GRO kAMBUS' MOTI TO COEl

'I'V ft,""A'O""'v: 1I..1) ..f""'" ....nco
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diy rcla to, am oth th, th th tr mode (th so eouc1rj, fo

whch discove is not close Su to th Febn 11 2005 or, al of th in tr

dates in th mattr wee vac. Based up the re pren th Spe Ma C8ot

conclud th th prt reue is b& by th pror orde or th the cu reue are

unely.
Accrdigly, Rabus s motion is GRA IN PART. Hyn Amerca an Hyn

Kore with 14 days of reeipt of th order, sh prvide Rabu wi a list of bac ta. 
Hyn' s possession though Jul 2000, tht reonaly could conta douments rcve 
RabuS' reque or th Hyn Amca and Hyiix Kore caot exclude as not renably

liely to have documents respnsve to Rabus ' s reue. Th lis should inude al availSle

inormon from the label of th ta, th da of or late fie da contaed on th bacup. an

th volume of data contaed on th bakup.

li SemiCO ID., cuI., Y. Ra. ID 
CI5 No. CV OO20 RM
OR GRO RAUS' MO TO 
ntCI''leV awa6.,.,n ,,,nv-C b.""'' li 61'8 .
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For the. rC8 set fort abve
1. Rmbus s motion to compl dive re Hy's backup ta 

gr in pa Hyn AmCa an Hyn Kore with 14 days of recipt of this

order. sba provide Rmbus with a lis of bac tas, in thei posion thug
July 2000 th reasnably could conta docum responsive to Raus

reue or tht Hyn AIca an Hyn Kore cat exclude as not reonbly
licly to have documents resnsve to Rabus reue. Th lis should inude

al available inormon frm the labl of the tape, th date of or la fie date
contaned on the backu. and the volum of dat contaed on the bac.
Counl for Rabus sh fie th ord and sere opposing wunl an th cour

wi1h ficd-cdorsed copies. Counel fo Rabus shl enure th prior to filing.
any and all appropriate mea are taken to avoid diclosu of confdeti

inonnon.

IT IS SO ORDER.

Dat:

Hyaix Scioon411 1D; et aI.

, ,.. 

. Jft.
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I, Elbe Med not a par to th with acon hereby dela th on Setebe 6, 2005 I

se the athe Orde Grti Rabu's Motion To Copel Diver Rega Hy'

Backp ta on the pares in the With acon by tnRiling an fa tr copies therf. at San

Jose, Caor ad as follows:

Kc R. O'Rom:c Esq.
Q'1veuy 

&: 

Mye UP
400 S. Hope St
Sui 106
Los ADea. CA 90071 USA

Tel (213) 430-
Fax (213) 430-07

Pa Lynch
O'Mlve Ii Mye LL
400 S. Hope St 
Sute 1060

Lo ADcl, CA SJ1 USA
Tel (213) 430-00
Fa: (213) 43

Daniel J. FumiA, F.
ToWD.t Tow 
379 Lyun Aveue
Floor 2
Palo Al CA 9430\-1431

Tel: 6S0.324-312
Fax 6503262422

Su Vm Keueo Es.
1b Re 

&; 

Prt 
22 Wes SI Cla 
Su 1200 
Sa Jos CA 95113
Tel: 408-212-1813
Fa: 408-287-8040

Greor P. Stne Es.
Mu. Toll &; Olsn. LLP
3SS S. OnmAve.
Su 3500
Lo Aneles CA 9071
Tel: 213 83.92SS

Fax 213-687-3702

KeoL. N'us Ea.
Thle Re It Pres LL
22 Wes SaD Cl str
SU 1200
Sa Jos, CA 95113

Tel: 401292-580
Fmt: 408-287-804

0ef! H. Yost Es.
Thelen. Reid &: Priest 
101 Soccm 
SU 1100
Sa Fmnco, CA 94105-3601

Tel 415-369-1552
Fax (415)371-1211

Jorda T. Jones Es.Tow ToWD 

&; 

Cre
379 Lyun Avea
Flo 2
Pal Alo, CA 94301- 1431

Tel: 650-63-7617
Fax 650.326-2422

1b a. Brown m Es.
Town a: Towns 

&. 

379 Lyt AVlue
Fl 2
Palo Al. CA 94301- 1431

Tcl: 6S0-326-24oo
Fax 6S0-326-2422

Sc CmmgJm EI.
DLA Pi RudnicJ Gry Ca US LLP

401 B St

Sui 1700
S8 Die. CA 92101 USA
Tel: 619-699-2700
Fax: 619-699-2701

lohn M. aum Es. Sctt W. Bun
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DLA Pipe IWda Gr Cc US 
401 B St

Su 200
SI Di, CA 92101 
Tel 619-699-2700
Fax: 619-99-2701

Ke M. Kl 

Mun, Toll & Ols, LL
35S s. Or A vt..

SU 3S00
Lo Anes, CA 90071

Tel: 213-683-9238
Fa: 213 617 3702

JO Day
77 Wes WIC 
su 350
Ch, n. 601 USA
Tel 312-712-3939
Fax 312-182-8S8S

Pe 1. OstrEa.
Sid. AU Brown Ik Woo
55! W. Fff St.

Su 40
Lo Ane1e CA 9013
Tel: 21W96
Pax 21)-896

No. 2524 p. 4/17

I declar unde penty of peur the foregoing to be tr and corrt. Execut at San Jose,

CALORN on Sepmber 6, 2005.

S' -t 19n 



04/04/2005 10:42 FAX
213 6B7 3702

.. Mo
.. A 

-..--..-., .. 

.-",., II"'

---

_ua-

..& 

Co 

...'"

_0.-

.-..:---...-..-.... .... .. ....... .. ,,. .. .. 

c. ..WM. "'..
.CM c. 

.. ........----

01. 

..... .. .. 

.. 8Q1

.,.. 

A. 

.... .. ........ 

DI" Co 

....

.... we ..0

-..-.... _..-

.. ..00"

.... .. 

0-8 '" ..

,.......'" .

U8... ..n

.. ".. 

II 

.....

MI 

'" ..

0""'' 8.-""_L-_a.--

-..-

80m L ..E' L. ""11

..... -

CW 

..--..--..-

..... r -....u

-..-.... 

8808& Il _D-

.. .. ....

..an 8 ..... .. """",0.

.J0f .. .
,."" Co ..OIU

.. ...,... ....-..-

""Ir .. ..'"It 18"
G80t. ........c c. 
""'TIQ""-
Clo" D 

..."

".D1 .0 

M"ca oJ CV.tI..

-. . 

-w.tl
""DU'" 

.." "- 

cN1"

....

-s811"

,. 

.. a-""

MUMGER . TOllESaOlSON . 4

MUNGER . TOLLE.S & OI.ON 
388 SOU.,,. G"AND "'VENUE

TM'I'TY-F'F"TH "1.0011

1.0$ """'GEI.E&. c;",L.'P'O"N'.. 8007'-1'00
TEI.CPHONE 12131 ..:1-8'00
p'",es'MILE 12131 ee7-3'70Z

..0 ...S.'GiN .T"1t1:

'SAN P'RANC;..c;g, I; '''O''N''' ...08..2807

TEL.E""O"" "'8' ...-00
"'A St"'I C ""8' 812..77

April 4, 2005

Via Facimile (408.535.5329) tId Federal Exras

The Honorale Ronald M. Whyte
United States Distrct 

Cour
for the Nortern Distct of Caiforna

280 South First Stret, Co1loom Six

San Jose, Calfomia95113

iI 0021003
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Wrnet', Dire= Dial:
(113)61-95

(213) AA3-Sm FAX
naan...-ll' ."

&,.. 'e.

Re: Hyix S!micondror 
Inc.. !t aL 

\/. 

Rambus Inc. , et seq.,

Unite Stes Disct Cour 
Nort Distct of Caifmi

Cae No. CV-OO:2090S 

Dea Judge Whyte:

On Manh 17, 2005, whie 1 was interiewig a 
witness in prearatio for the May 9, 2005

ttal in the above-reference action. I leared tht Rmb1.$ might still b. in posscssi of bac-

ta.pes that might contan recverable inonnaton reponsve to Hynx
s discoVC reues- Since

tha time we have been intently 
invesgatg ths pobilty- 

We have, as a ret of searchg in

varous storage meas, includi II locked comput eqpment "cae" in the gae at Rlb\s

offces, located 164 back-up tapes, 
may of which contan infonntion co;lied (backed up) frm

Rabus' compute dur at lea 1996 and 2000. Some of thes tapes are blan and other 
are

in a condition su that they cat even be re to deterinc if they have data on thm or net. At

the preent tie, we do .riot have an exa COWlt of the numbe of tapes tha.t cont data, nor do we

know for each of the tapes th do 
contan data th date on which the back-up W1 performed.

Becaus Rabusdoes not have aU the necess resours , including soft and

equipment, required to acce, red and 
prese the data on the new-obsolete upes, we retaTlcd

fi th speializ inttover1g and preservni data stre in obsolete fonnts on obslete

. media. Their effrt ar ongoing ard 
they ar prvidig us with sttus report on a reguar 

bao;i
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Apri4. 2005

Page 2

As of the rert I reived yesy afn, we ha be able to d=en tht at lea

a majority of thes taes do cOtan da th ca be rever. We 
al have bee able to .

deere th much of tht data is not responsive to any ofHyn' discver reque; qu a bit

of it is highy tehnca, suh as device schemcs or layouts, an oth da comprises soft
progras and application. However, we do know th some of the data frm som of thse mps

constutes te fies, such as Word documen. ma, Ex spadts, and PowerPoint slides

tht might be respive to Hyn' discover reueSt. Unf1ely, bee th revay
proce is stll ongoin, we have not yet bee able to de the volume of thse text files.

We alo do not know whether the text files contaned on these 
bak-up tacs ar in fac

responsive to any of Hymx' docent requests or, if thy ar reonsve. whether thy ar

duplicas of documts prviousy produc We have an outide vendor and a team of atteys

an -pegal preared to begi the reiew of th te IDes as soon as they ar rever and

mad availale to us fo suc a review. At th prt ti, we do not knw whet the en

rett of our effort wi be the prouCon to Hyn of only a fe adtiona docen or th

producton of a very large volume of 
documents th hae not prevously been produced We

hop to have substially more inormon in ths regar by ealy nex wee 1 will be out of the

countr this wek, an my suggeon is th we ha 2L c:erce wi the Cour either in peon

or by telephone, on Monday. Aprilll. or latr tht 
we dedin on the Cour' s scedule and

avaiailty. At Ib tie we shoud be in a positin to up th Cour on wh we have lead
abut the contets ofth ba-up ta. In th , we wil uner to keep Hyn'

counsel advised of any mater develop th may are. For i:c if it tu out 

these back-up upes do cotan rense doen no prousy pruc to Hyn we 

so advie Hyni' coun. We also wi.bcin prduction of any suh doents as son as

pracal and we wi continue the proucton on a rollg bais theraf until all 

docents are pruc
I appreciate that ths unexpecl. devlopmt may adverly afect the tr dse tht

Rabus ha ured the Cour to sct, an 1 ca asur th Co th will do eveg we ca w

rtsolve the unerinty intruce by th deveopm as quiy as possble. 1 also ca 

the Cour tMt Rabus s dIort to relve th issu ha be ongoing night and day an tht we

will contiue to ad thes issu on a fuly-commtted bais untbese isues ar resolved.

71bWY
S.OC

GPS:cbb
cc: Patck-Lynch, Esq.

Theodore G. Brown, m, Esq.

Keneth L. Nisly, Es.

10&1.1 I



UN STATE OF AMCA
FEDERAL TRADE COMMSSIONr' , WAS GTON. D.C. 

nticompetitive Practices Division

Bureau of Competition 

Geoffrey Oliver
Assistant Director

Direct Dial

(2021326-2275

June 6 , 2005

Gregory P. Stone, Esq. 
Munger, Tolles & Olson LLP
355 South Grand Avenue
351h Floor
Los Angeles, CA 90071-1560

. FAX: (213) 687-3702

Re: In the Matter of Rambus Incorporated
FTC Docket Number 9302

Dear Greg:

I am wrting to confIrm our agreement as per our discussions on Thurday and Friday.

With the exception of documents as to which Rabus clais privilege, you have agreed

to produce to us all documents that you have produced or 
wil produce to Hyn from the newly

discovered back-up media. You agreed to produce the 
fit set of these documents ths week.

Because your production to Hynx is proceeding, you have also agreed to keep your production to

the Commission up to date on a rolling basis. I understand that you expect ths process to

continue though sometime in July.

We agreed that Rambus need not conduct a separate review of documents from the 
newly

discovered back-up media to determine whether there are any additional documents responsive to
our discovery requests. We also agreed to treat all documents so designated by 

Rambus as

Confidential Discovery Material or as Restrcted Confidential Discovery Material 
puruant to the



. ..

protective Order entered by Judge Timony on Augut 5, 2002, with the followig caveat: ifany

of the documents produced by Rabus ar proposed to be added to the rerd in ths matter, the

confdentiality of such documents will be govered by Commsion Rule 4.9( c).

I understa that Rambus will not produce to us any docl!ents as to which it asser

claims of privileg , includig documents (if any) as to which its asserons of privilege might be

rejected by the U.S. Distrct Cour for the Norter Distrct of Calforna. Rabus will produce a

log of all documents witheld on grounds of privilege. Complai Counsel reseres the right to

seek to compel production of some or all documents 
witheld on grounds of privilege, should it

conclude that such action is warted.

Please let me know if ths sumar of our agreement is not accurte or if! have omitted

any material aspect of our agreement.

Sincerely,

cc: A. Douglas Melamed, Esq.

Wilmer, Cutler & Pickerig
2445 M Street, N.
Washington, D.C. 20037-1402

FAX: (202) 663-6363



UNIT STATES OF AMIDCA

BEFORE TH FEDERA TRE COMMISSION

In the Matter of Docket No. 9302

RABUS INCORPORATED,
a corporation.

DE CLARA TION OF GREGORY P. STONE

PUBLIC



DECLARTION OF GREGORY P. STONE

1. I , Gregory P. Stone , have personal knowledge of the facts set fort in ths

declaration and, if called as a witness, I could and would 
testfy competently under oath to such

facts.

2. I am a member of the law firm of Munger, Tolles & Olson LLP. counsel for

Rambus Inc. in this proceeding. On December 18, 2002, I met and conferred with Complaint

Counsel regarding. 
inrer alia, the scope of discovery into privileged anorney-client

communications and work product materials in this proceeding. During that discussion
Complaint Counsel asserted the position that a discovery order entered by Judge Payne in
Rambus s civil lawsuit with Infineon, which required Rambus to produce certain documents

containin!2 anorney-client communications and to allow \.\'itnesses to testify 
re2:ardin!2 such

.. . .. 

communications. was entitled to preclusive effect in this proceeding. Complaint Counsel argued
that, based on the doctrine of collateral estoppel, they were entitled to use the documents

Rambus had produced pursuant Judge Payne's discovery order, and to question witnesses in this
proceeding concerning the topics addressed in such documents.

3. Deposition discovery of current and former Rambus employees began on January
, 2002. At the first deposition I anended, I notified Complaint Counsel that, after consideration

of Complaint Counsel's position, Rambus had decided not to assert privileg
in this proceeding

as to Ll1e documents subject to the prior discovery order entered by Judge Payne in the 

lnfineon

litigation, but that Rambus would assert privilege as to privileged communications, whether oral
or \.Tinen,that were outside the temporal and subjecJ 

maner scope of Judge Payne s order.

4. Specifically, I made a statement on the record at the deposition of Dr, Michael
Farwald as follows: "If you re going to delve into the patent prosecution area

, I just want to

make clear that we do not contend that documents or testimony regarding conduct or
communications during the time period '91 through June of' 96 that were covered by Judge

Payne s ruling that the privilege was vitiated are privileged. V,
las that clear? We do not contend

that the anorney-client privilege still protects the areas as to which Judge Payne ruled the

privilege had been vitiated." After a brief 
discussion, 1 restated Rambus s position as follows:

Rambus wi1 not contend that the anorney-
client privilege still protects the documents and

testimony previously privileged as to which Judge Payne had found the privilege to be vitiated.

Executed this 20th day of January. 2003. at San Francisco. California.

1 declare under penalty of perjury that the foregoing is true and correct.

f! 
Stone

.l 

8873291



UNTED STATES OF AMCA

BEFORE TH FEDERA 
TRE COMMSSION

RAUS INCORPORATED,
a corporatio

) Docket No. 9302In the Matter of

AFFIDAVIT OF AVERY W. 
GARINR

Before me, the undergned authorty 
peraly apard Ave W. 

Garer who, af beg

duly sworn says: 
I am a lawyer with Kikland & Ells, counsel for Ineon Technologies.

I have reviewed the list of 
al Bates numbed documen prdnce hy Rabus, Inc. to

Ineon Technologies in the case of 
Rambus, Inc. 

v. Infineon Technologies, 
155 F.Sup.

2d 668, 683 (E.D: Va. 2001). To the best of my 
knowledge afer consultation with my

colleagues, the list that 1 reviewed is full and complete.

The list of Bate numberd documents prouce by Rabus, In. to 

Teclmologies in the cas of 
Rambu. Inc. 

v. Infineon Technologi. 
155 F.8up. 2d 668,

683 (B.D. Va. 2001) th I reewed does not conta any documents with any of 

fullowing Bmes numbers: 

(a) R 208371

(b) R 208394

(c) R 221422

(d) R 233738

(e) R 233742

(1) R 233749

(g)

R 233733



(h) R 233785

(i) R 233819

R 233835

(k) R 233836

(1) R 233837

(m) R 233843

(n) R 233871

(0) R 234245

(P) R 234250

(q)

R 234377

'''

DISTRCT OF COLUMIA . r-

Tbe foregoing instent was
acknowledged before me on ths J1 day of Febma,

2003, by Avery W. Gardier, who is personally known to me. 

(r) R 234662

Name: €I;z-t: 't A. t:STE

Notar Public - Distct of Columbia

Ji!A
Commssion No.

My Commssion Expirs: 

7- 14-

Elizabeth A. Ester
Notary Publi . District of Columbia
My CommisSion Expires 07 -14-2007



UN STATE OF AMCA
BEFORE TI FEER TRE COMMSSION

In the Matter of

RAUS, INe., a corporation

Docket No. 9302

AFFDA VIT OF KARM M. GruIANELLI

1. My name is Kara M. Giulianell. I am a parner at the law finn of Barit Beck

Hennan Palenchar & Scott ("Barit Beck"

). 

Barlit Bek represents Micrn

Technology Inc. in a civil case against Rambus Inc. filed in the United States 
Distrct

Court for the Distrct of Delaware. That case is captioned Micron Technology Inc. VS.

Rambus Inc., A. No. 00-792-RR.

2. Rambus has produced documents to Micron Technology in re
ponse to Qocument

reuests issued in Micron vs. Rambus.

3. Lawyer for Micron Technology have also deposed varous Rambus witnesses,

including Mr. Richard Crisp, using documents that had been previously produced by
Rambus. Mr. Crisp was last deposed in the Micron vs. Rambus case on August 10,

2001.

4. Almost a year after Mr. Crisp s deposition, Rambus produced ten boxes of additional

documents.

5. In paricular, Rambus produced the following documents on the following dates:

BATES RANGE
R208371
R 208394
R 221422
R 221745
R 233738
R 233742
R 233749
R 233773
R 233785
R 233787
R 233816
R 233819

R 233835
R 233836
R 233837
R 233843

DATE PRODUCED
51202
51202
6/12/02
6/12/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02
7/23/02



R 233871

R 234245
R 234250
R 234377
R 23466

7/23/02
7/23/02
7/23/02
7/23/02
7/23/02

6. I was personally involved in the review of the documents 
prouced by Rambus to

Micron Technology. To the best of my know1edge , Rambus had not previously

produced the same documents as those listed above, either with the bates 
numbe

listed above or under different bates numbers as those liste above
, before the

dates listed above.

. -......

,-I 

- . .. . ,

,/ ('1 . 

.. 

//;:/ ST OP LORADO 
1- -: J ynr

\ "

. SOULE

. ) 

ss.

. COUNJ DEN 

.. 

Ol .
crbed and Sworn to Before Me This

7. Micron Techn010gy also obtained documents that Rambus had produced to
Infineon Technplogies ("Infineon ), through a subpoena that Micron Technology

issued to the 1awyers for Infineon on March 7, 2001. I was personally involved in

the review of these documents. To the best of my know1edge, the above 1isted

documents were not inc1uded in the documents produced by Infineon in response
to the subpoena. 

. . 

: i .
;J 

u. 

Kaa M. GiulianeUi

day of February, 2003.

!5ta Public

Commission Expires: r/U /li



PUBLIC

APPENDIX

TIMELINE

Ths appendix is a Timeline intended to place the limited numbe of offered Backup Tape

Documents in the context of both the key documents in the record and the documents that remain

missing or unavailable.

The Timeline has been organized in two large pars. The central line ruing from left to

right, trcks the relevant time period in this case, from 1989 to 200 1. Each box below the centrl

. line reflects a document in the record before the ALJ in this matter. Each box above the centrl

line reflects a document that was not available at the time of tral, and was not included in the

record before the AU. The different colors on the Timeline ilustrate the overall impact of

Rambus s document destrction (to the extent Complaint Counsel is able to reconstct it).

Blue Boxes: These boxes, below the central line, represent key documents that were

found in Rambus s active business files and were produced in a timely basis. Thee of these

documents in paricular strongly support liability: CX0543 and CX0545 , the Rambus business

plans showing that it believed it had pending patent applications that covered SDRAs and

planed to fie more such applications; I and CX0208A, the JEDEC Manual settng fort the

obligation of JEDEC members to disclose patents and pending patents that might be involved in

the work JEDEC was undertakng. But the documents found in Rambus s business files failed to

reflect the extent of the careful planng and effort that Rambus put into its decade-long scheme

Rambus apparently intended that these business plans would be destroyed durng
the coure of "Shred Day 1998" or the "1999 shrdding par at Rambus." Se CX5031

(Steinberg e-mail (1/12/01)).



-- - - - -

or the deliberate intent with which Rambus representatives acted.

Green Boxes: The green boxes, below th central lie, represent the JEDEC-related

documents that were purged frm Rambus ' s workng files, but were found on an abandoned har

drve in Richard Crisp s attic. Thse documents demonstrated that Rambus had pending patent

applications coverig specific aspects of JEDEC' s work, that Rambus s JEDEC representative

Richard Crisp wasful1y aware of this, and that Mr. Crisp repeatedly infonned his colleagues at

Rambus ofthe specific JEDEC work subject to Rambus patent rights without ever disclosing

Rambus s patent position to JEDEC.

Orange Boxes : The orange boxes, below the central line, refer to the documents that

Rabus s outside patent counsel Lester Vincent did not purge because they were located in his

chron file instead of in the Rambus patent fies.3 Upon learng of the surval of these

documents, Rambus refued to produce them until Judge Payne pierced the attorney-client and

attorney work product privileges and ordered their production. These documents revealed that

Rambus s outside patent counsel Lester Vincent had wared Rambus repeatedly about equitable

estoppel and antitrst risks ifRambus misle JEDEC into thinng that Rambus would not seek

to asert patents against the JEDEC standards. These documents also proved that Richard Crisp

and others at Rambus were actively seeking to extend Rambus ' s patent applications to cover

JEDEC work while Rambus was a JEDEC member. Ths evidence exposed as untre assertions

. .

in Rambus s White Paper to FTC staff that Rambus was only seeking to patent its RDRA

See CX5078 at'24; CX5075 at 297 , 299, 302-303; CCSF 121- 123 , 163.

See CX3126 at 416-422 (Vincent's suriving leters and correspondence came
from "a general file

). .



architectue, and not JEDEC-compliant SDRAs.

Yellow _Boxes: The yellow boxes, bcow the central line, are - as best Complait

Counsel is able to determine - the documents from a forgoten file discovered on one of

Rambus s servers or from another forgotten source. These documents were not produced in the

iiltiallnfineon litigation (and thus were not available to the Federal Circuit) or durng the

Commission s Par IT investigation; rather, they were produced for the first time well into the Par

II litigation.
5 These documents show that Rambus s tracking of JEDEC' s work and its filing of

patent applications covering on-going JEDEC work was not merely an abstract exercise 

Rambus specifically planed to sue JEDEC members for patent infngement based on

technologies used in JEDEC standars. These documents also show that Rambus representatives

were acutely aware of JEDEC' s desire to avoid patent hold-up an the equitable estoppel risks

they ran by not disclosing, and, as a result, Rambus representatives debated whether they should

make patent disclosures to JEDEC.

Pin Boxes : These boxes , above the central line, refer to documents relating to spoliation

of evidence that Rambus initially refused to produce to Complaint CoUnsel, and that Complait

Counsel was first able to obtan when they became public in connection with the Infineon

Relevant documents were also located on Allen Roberts ' home computer and

Michael Farwald' s house or garage. CX5078 at 184- 185 , 192-204 220-221.

See Affdavit of Aver W. Gardiner (2/19/03) (Attclnent G) and Affdavit of
Kara M. Giulianelli (2/20103) (Attachment H) (originally filed with Memorandum In Support
of Complaint Counsel's Motion to Compel an Additional Day of Deposition Testimony of
Richard Crisp (2/21/03)); see also CX5079 at 44-445 (Arovas: Rambus produced

approximately 59 boxes of documents to Infineon prior to tral, and an additional 38 boxes of

documents after remand from the Federal Circuit); DX0506 at 879-880 (late-produced boxes of

documents), 886-887 (235 e-mails from Vice President Allen Roberts that were produced late).

-.)-



litigation in Febru and Marh 2005. The Commssion has now adde these docum to the

record. These documents establish that, contrar to Rambus s prior asseions, Rabus was

actively planng to sue SDRA manufactuers for patent infrgement at the tie that it

pland and implemented its document destrction campaigns, and had even identified the most

likely taget companes and judicial distrcts in which to sue. They show that Rambus organized

a data base of selected documents that would be helpful to it durng its anticipated litigation

while simultaneously destroying large volumes of documents without preserving other

documents (including harful documents) relevant to that anticipated litigation.

Purle Boxes: The purle boxes, above the centrl line, represent the propose exhibits

from the Backup Tape Documents that are the subject of ths motion to reopen the record. The

documents identified are only a small sample of the relevant documents found on Rambus

back-up tapes. These documents were not available to Complaint Counsel durng the course of

this litigation because Rambus purged theni from its business files. They were discovered earlier

this year on certain of Rambus s back-.up tapes that had not bee eraed. Although Complait

Counsel has never had the opportity to explore these documents with witnesses, they appear to

indicate on their face that Rambus ' s top executives (

), that within three months of joining JEDEC (

d that top

executives (

Whte Boxes: The white boxes with question marks, above the central line, indicate

known or suspected documents that were purged from Rambus s busines files and ar still

-4-



unavailable to Complait Counl and th Commission. The include cer doumnts that

appear to have disappeared entirely (such as the slides that Richard Crisp used in his November

1995 presentation to Rambus personnel regarding litigation tactics and who Rabus should sue

fit). The white boxes also inlude documents that would have bee produced to Complaint

Counsel had they been found in Rambus s business files on a timely basis; after havig discovered

these documents recently on its back-up tapes, Rambus has refused to produce to Complaint

. Counsel and the Commssion. Accordig to the descriptions provided in Proposed Exhbit

CX5 11 7 , the documents purged from Rambus ' s business fies , and now (after being found on the

back -up tapes) being withheld by Rambus, indicate that Rambus consulted extensively with and

sought legal advice from outside patent counel Lester Vincent regarding the JEDEC disclosure

policy in 1992, and that in-house legal ounsel Tony Diepenbrock conducted extensive analysis of

Rambus s pending patent applications and defenses to patent ingement clais in early 1996.

Other soures of information indicate that cert specific documents very likely existed at one

point in time, but since have disappeared.

For example, Richard Crisp made a presentation to the Board of Directors in
October 1992 regarding standardization ofSDRAs at JEDEC and Rambus s patent

development efforts. CCFF 938. That presentation has never ben identified. Similarly, Mr.Crisp ( 
1 Proposed Exhibit CX5114. He apparently 1 using 10-12 slides id.

but those slides apparently have disappeared. We have no way of knowing what documents
disappeared from Lester Vincent' s files regarding the patent applications that Rambus develope
for the specific purose of covering technologies used in JEDEC-compliant SDRAs.



CERTIFICATE OF SERVICE

, Lourne K. McDuffie, hereby certify that on October 19, 2005 , I caused a copy of the
attached, Revised Public Version of Complaint Counsel's Motion To Reopen The Record To
Admit DocumentsFrom Rambus s Newly-Found Back-Up Tapes Pertaining To Rambus s .

Spoliation Of Evidence to be served upon the following persons:

by hand delivery to:

The Commissioners
S. Federal Trade Commssion

Via Office of the Secretar, Room H- 135
Federal Trade Commission
600 Pennsylvana Ave. , N.
Washington, D.C. 20580

by electronic transmission (without attachments) and hand delivery to:

A. Douglas Melamed, Esq.
Wilmer Cutler Pickering Hale and DOff LLP
2445 M Street, N.
Washington, DC 20037-1402

and by electronic transmission (without attachments) and overnight courier to:

Steven M. Perr, Esq.

Munger, Tolles & Olson LLP
355 South Grand Avenue
35th Floor

, Los Angeles, CA 90071

Counsel for Rambus Incorporated


