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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman
Thomas B. Leary
Pamela Jones Harbour
Jon Leibowitz
In the Matter of | Docket No. 9302
RAMBUS INCORPORATED, REVISED PUBLIC VERSION
a corporation.

COMPLAINT COUNSEL’S MOTION TO REOPEN THE RECORD
TO ADMIT DOCUMENTS FROM RAMBUS’S
NEWLY-FOUND BACK-UP TAPES
PERTAINING TO RAMBUS’S SPOLIATION OF EVIDENCE
“[T]he record demonstrates that all pertinent and
relevant materials were retained by Rambus and, if
relevant to the issues raised in this litigation,

produced.”

Post-Trial Reply Brief of Respondent Rambus Inc. at 8 (Sept. 29,
2003).

Documents from Rémbus’s_ recently discovered back-up tﬁpes (the “Backup Tape

- Documents”), oBt_ained by Complaint Counsél for the first time between June and September
2005, demons’tréte that this statement of Rambus, iike so many others made during the course of
 this caéc,' is simply ndt tr_u'e; As set forth in Complainf Counéél?s Proposed Supblemeﬁtal »

Findings of Fact 134-144 and 167 (filed August 10, 2005), specific documents from among the
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Backup Tape Documents produced to Complaint Counsel confirm that materials directly relevant
to central issues in this case were not retained, but were purged from Rambus’s business files and
never produced in this litigation. Rambus objected to these'speciﬁc Proposed Supplemental
Findings of Fact on the ground that the cited documents, which came from Rambus’s recently
discovered back-up tapes of its own computer servers and were attached to previous filings with
the Commission, had not been designated as exhibits and therefore were not part of the record in
this case.!

In order to resolve Rambus’s objection, Complaint Counsel hereby move to reopen the
~ record to incorporate as exhibits the nine documents cited in support of Complaint Counsel’s
Proposed Supplemental Findings of Fact 134-144 and 167.2 Complaint Counsel also move the
admission of a eight additional Backup Tape Documents that were not yet identified on August
10 when Complaint Counsel filed their Proposed Supplemental Findings of Fact.’ In addition,
Complaint Counsel propose admission of the privilegé Jog provided by Rambus listing Backup

Tape Documents withheld from production under claim of privilege. The offered documénts,

! See Responses by Réspondent Rambus Inc. to Complaint Counsel’s Supplemental

Proposed Findings of Fact and Conclusions of Law 134-144, 167 (Aug. 17, 2005).
2 These nine documents from Rambus’s back-up tapes were attached to Complaint
Counsel’s Petition to Modify the Schedule (July 28, 2005). Rambus has already had full
opportunity to respond to Complaint Counsel’s assertions regarding those documents. See
Responses by Respondent Rambus Inc. to Complaint Counsel’s Supplemental Proposed Findings
of Fact and Conclusions of Law 134-144, 167 (Aug. 17, 2005).

3 Pursuant to the Commission’s Order of August 4, 2005, which denied Complaint

Counsel’s request to postpone the scheduled filing date, Complaint Counsel filed Proposed _
Findings relating to the Rambus spoliation of evidence on August 10, 2005. The Rambus rolling
submission of documents from the backup tapes had not-been completed at that time, and in fact
continued into September 2005. It appears that Rambus has now completed its voluntary rolling
submission, though no written confirmation of this has been received by Complaint Counsel.

2-



marked as proposed exhibits CX5100-5117, are being filed under separate cover.

This filing is intended to complete the record with respect to Rambuéfs spoliation of
evidence, based on Complaint Counsel’s review of the materials we have received. Complaint
Counsel wish to emphasize that the record already contains ample evidence establishing that
Rambus violated Section 5 of the FTC Act, and more than sufficient evidence to establish that
Rambus engaged in bad-faith spoliation of evidence. However, the attached small sample from
the Backup Tape Documents serves to confirm concretely that, because of ‘Rambus’s spoliation
of evidence, Complaint Counsel and the ALJs in the broceedings below were deprived of the use
of documents that are on their face highly relevant to the issues in this case.

Admission of these Backup Tape Documents as exhibits would assist the Commission in
its consideration of possible sanctions for Rambus’s spoliation of evidence, and would not delay
resolutiqn of this case. Because this case has been pending for over 14 months since the close of
briefing, Complaint Counsel have included only a small numbef of the relevant Backup Tape
Documents. Because these documents are offered in support of Complaint Counsel’s
Supplemental Proposed Findings of Fact 134-144 and 167, to which Rambus has already replied,
Cdmplaint Counsel believe that this motion would not require the parties to file further prqposed
findings of fact.

I.. . Background

The Backup Tape Documents ;dre th¢ second of two sets of materials relating to Rambus’s
spbliation of evidence that have come to light since oral argument was heard by the Commission

~ in this case in -December 2004. |

The first set of materials were records of the hearing in the Infineon case concermning
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Rambus’s spoliation of evidence.* After correspondence and ﬁlings by Complaint Counsel and
Rambus, the Commjssion by its Order of May 13, 2005, reopened the record in this case to admit
documents from the record of the evidentiary hearing conducted in the Infineon case in March
2005 concerning Rambus evidence spoliation. Pursuant to the Commission’s Order, Compiaiﬁt
Counsel and Rambus designated specific materials from the Infineon hearing record, which were
admitted by the Commission by Order dated July 20, 2005. On August 10 and 17, pursuant to
the Commission’s schedule, Complaint Counsel and Rambus each submitted briefing, proposed
findings and replies addressing questions raised by the Infineon case materials. On August 10,
Complaint Counsel also filed a Motion for Sanctions against Rambus for evidence spoliation.
The Backup Tape Documents are a second set of materials that came to light in the course
of discovery in a different private litigation,’ involving the assertion of Rambus patent claims
against the DRAM producer Hynix Semiconductor, Inc., and defenses based in part on Rambus’s
conduct in the JEDEC process. In March and April 2005, Rambus found approximately 1,400

back-up tapes and other removable electronic media.® Apparently over 1200 of these backup

4 Rambus Inc. v. Infineon Technologies AG, Civil Action No. 3:00cv524 (E.D. Va.).
This case involved, inter alia, patent infringement claims against Infineon with respect to
roduction of JEDEC-compliant DRAM devices and counterclaims against Rambus for common
law fraud and monopolization because of conduct within JEDEC. '

: 5 » Hynix Semiconductor Inc. v. Rambus Inc., Dkt. No. CV 00-20905 RMW (N.
Cal.). - ' -

_ Rambus initially discovered a number of these back-up devices while searching
for responsive documents during the discovery period in the FTC case, but failed to review their

contents. See Rambus, Inc.’s Verified Statement Re: Discovery of Backup Tapes (April 27,
2005) at 2-4 (Attachment A).

6
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tapes and electronic media are blan.k, having been wiped clean in July 1998." However, some of
the readable back-up tapes and electronic media contain copies of relevant documents that had
disappeared from Rambus’s 5usiness files and servers, and a signiﬁcaﬁt number of these
documents had not been produced to Hynix in that litigation or to Complaint Counsel in
connection with the present litigation.®

Rambus undertook to provide Hynix with documents from a limited subset of the newly
unearthed backup tapes and electronic media. The Backup Tape Documents were produced in
large part from a series of back-up tapes that purport to qontain a back-up of some part of
Rambus’s computer system. Rambus has characterized these as “a reasonably complete backup
of the Rambus servers as of May 19, 1996, although it acknowledges that one of the set (Tape 9

of 20) is missing.” Rambus égreed to provide Complaint Counsel with copies of the same

7 See Supplemental Case Management Statement of Rambus Inc., Hynix

Semiconductor Inc. v. Rambus Inc. (May 20, 2005) (Attachment B) at 4 (“1,077 pieces of media
have been determined to be blank, bad media (which means no data can be read from the media),
or cleaning cartridges.”); Order Granting Rambus’s Motion to Compel Discovery Regarding
Hyrix’s Backup Tapes, Hynix Semiconductor Inc. v. Rambus Inc. (Special Master Ambler, Aug.
23, 2005) (Attachment C) at 3 (“over 1,200 of the tapes recently disclosed by Rambus were
wiped clean in July 1998"). '

- 8 See Letter from Gregory P. Stone to The Honorable Ronald M. Whyte (April 4,
2005) (Attachment D) at 2 (“some of the data from some of these tapes constitutes text files . . .
~ that might be responsive to Hynix’s discovery requests.”)); Supplemental Case Management
Statement of Rambus Inc., Hynix Semiconductor Inc. v. Rambus Inc. (May 20, 2005)
(Attachment B) at 11 (Rambus “began producing documents from those tapes [to Hynix] on
April 15, 2005.”). - ’ ‘

s Supplemental Case Management Statement of Rambus Inc., Hynix Semiconductor
Inc. v. Rambus Inc. (May 20, 2005) (Attachment B) at 11 . '
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Backup Tépe bocumentsthat it provided Hynix.'” Rambus, however, withheld from production
to Hyhix and Complaint Counsel a number of responsive documents under claim of privilege, as
set forth on privilege logs provided to both Hynix and Complaint Counsel.'' Among the Backup
Tape Documents withheld from production were documents that were marked by Rambus as
falling within a category of materials as to which Rambus, during the pendency of this case
before the ALJ below, had emphatically waived any privilege claims."

Rambus began a rolling production of the Backup Tape Documents to Complaint Counsel

in June 2005. Although Rambus at one point estimated that the production would be

10 See Letter from Geoffrey D. Oliver to Gregory F. Stone (June 6, 2005)
(Attachment E).

11

These privilege logs are proposed CX 5117.
2 The Rambus privilege log indicates that it has withheld documents that, had they
been found in Rambus’s business files during pre-trial discovery, would have been produced to
Infineon pursuant to Judge Payne’s crime-fraud discovery order. See CX5117 at 5 fn *. During
the pre-trial phase of this Part Il litigation, Rambus specifically waived any claim of privilege as
to this category of documents:

“[Rambus has] decided not to assert privilege in this proceeding as
to the documents subject to the prior discovery order entered by -
Judge Payne in the Infineon litigation. . . . [W]e do not contend that
documents or testimony regarding conduct or communications
during the time period ‘91 through June of ‘96 that were covered
by Judge Payne’s ruling that the privilege was vitiated are '
privileged.”

See Declaration of Gregory P. Stone Supporting Memorandum by Rambus Inc. In Opposition to
Complaint Counsel’s Motion to Compel Discovery Relating to Subject Matters as to which
Rambus’s Privilege Claims Were Invalidated on Crime-Fraud Grounds and Subsequently
Waived (Jan. 20, 2003) (Attachment F) at§ 3, 4. Despite Rambus’s explicit waiver of privilege,
it now refuses to produce Backup Tape Documents from the identical time period relating to the
identical subject matter — documents that Rambus itself admits would have been produced to
Complaint Counsel had they been found in Rambus’s business files during the course of
discovery below. '
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substantially completed by late July, Complaint Counsel continued to receive responsive
materials until early September. Approximately twenty boxes of paper copies of Backup Tape
Documents have been received and reviewed by Complaint Counsel. The seventeen documents
thaf are the subject of this motion are a small subset of the mucﬁ larger number of previously
unseen Backup Tape Documents now reviewed by Complaint Counsel that on their face appear
to be relevant to issues in the current proceeding.

There can be no illusion that the limited number of documents offered by this motion, or
the boxes of Backup Tape Documents thus far made available for review by Complaint Counsel,
constitute all of the relevant materials destroyed by Rambus during its document purges. The
vast majority of the backup tapes and éiectronic media discovered by Rambus have been erased
or are unreadable. No backup qf Rambus’s computer servers céuld be expected to capture the
files e*istin gon free—standing computer hard-drives not connected to its server system, or hard
copies of documents from the files of Rambus’s outside patent counsel or from the Rambus
business files that were shredded in the sessions organized by Rambus in 1998, 1999 and 2000.

Nqnetheless, the offered documents confirm in a very concrgte way that a substantial
* number of relevant documnents existed on the Rambus computer servers as of May 1996 that were
later purged from Rambus’s business records. There can be no doubt that the efforts Bf Rambus
 to purge its files meant that the documents were not évailable‘ for discovery either in Rambus’s
first patent infringement suits or in the Commission’s proceeding. The Backup Tape Documents
confirm that the materials destroyed by Rambus included precisely those documents that
Com?laint Counsel wbuld nécd to litigate this case fully and the Comfn_ission would rely on to

render a complete and accurate decision. Rambus’s assertion to Judge McGuire below that “that
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all pertinent and relevant materials were retained by Rambus and, if relevant to the issues raised
in this li_tigation, produced”ls cquld not be further from the truth.
IL. Argument

The Commission is authorized to reopen the record at any time. 16 C.F.R. § 3.71.
Reopening the record to receive supplemental evidence is apprbpriate if: (1) the moving party
can demonst;ate due_dili gence; (2) the proffered evidence is probative; (3) the proffered evidence
is not cumulat;ve; and (4) the non-moving party would not be prejudiced. Inre Brake Guard
Products Inc., 125 F.T.C. 138, 248 n.38 (1998) citing Chrysler Corp. v. FT C, 561 F.2d 357, 361-
63 (D.C. Cir. 1977) (affirming the admission of new evidence by the Commission). Those
criteria are satisfied here.

A. Complaint Counsel Acted with Due Diligence.

Complaint Counsel have acted diligently to pursue relevant documents from Rambus
throughout the investigation and litigation of this case An investigative subpoena was issued by
Complaint Counsel on a date that we now know was just two weeks after the last and largest of
Rambus’s three organized documént destruction sessions in 2000. Complaint Counsel repeated
certain of its document requests in discovery requests during the Part m litigation; Indeed, the
issue of spoliation of evidence by Rambus has been a central issue pursuéd by Complaint
>Counsel since the inception of this litigation."*

Consistent with this history; Complaint Counsel acted promptly to seek production of the

1 Post-Trial Reply Brief of Respondent Rambus Inc. (Sept. 29, 2003) at 8.

" See Complaint § 121 (June 17, 2002); Complaint Counsel’s Motion for Default
Judgment Relating to Respondent Rambus Inc.’s Willful, Bad-faith Destruction of Material
Evidence (Dec. 20, 2002). ' ’
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backup tapes once we learned that Rambus had discovered their existence. As described above,
in response to Corriplaint Counsel’s inquiries concerning events in the Hynix litigation, Rambus
produced such documents to Complaint Counsel from June 2005 to September 2005. Complaint
Counsel filed this motion promptly after completing review of the submission. .

B. The Offered Documents Are Probative.

The documents offered for admission to the record pursuant to this motion support
Complaint Counsel’s pending Motion for Sanctions Due to Rambus’s Spoliation of Evidence,
filed August 10, 2005 (“Sanctions Motion™). |

As discussed in the Sanctions Motion at 13-17, courts have found bad faith document
destruction when firms, in anticipation of litigation, selectively preserve documents favorable to
them, but allow other relevant evidence to be destroyed pursuant to established document
retention programs. See Stevenson v. Union Pac.R.R.. Co.,_ 354 F.3d 739, 746 (8xCir. 2004);
E*Trade Securities v. Deutsche Bank AG, 2005 U.S. Dist Lexis 3021 at *14 (D.Minn 2005). To
establish an appropﬁate sanction for spoliation, the degree of relevance of the destroyed evidence
must be considered. Kronish v. United States, 150 F.3d 112, 127 (2d Cir. 1998). When it is
difficult to identify a particular relevant document or documents because voluminous files that
might contain that evidence have all been destroyed, “the prejudiced party may be permitted an
* inference in his favor so long as he has produced some évidence'suggesting that a document or
: ,.dOCUments relevant‘ fo substantiating his claim would have been included among the destroyed
files.” Kronish, 150 F.3d at 128.

The circumstances surrounding ‘Rambﬁs’s wholesale destruction efforts in themseives

plainly warrant an inference that the destruction reached evidence pertinent to the issues in this
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case. See Sanctions Motion at 17-30. But documents that are the subject of this motion go
beyond general circumstances and provide concrete evidence that there were particular relevant
documents that did not survive in Rambus’s business files after the document destruction efforts.
The offered documents show that, prior to the Rambus document destruction, the Rambds
computer servers contained specific documents relating to important aspects of this case.

For example, the Backup Tapé Documents confirm explicitl'y that Rambus adopted and
implemented a carefully planned strategy, with approval from the very highest levels of the
company, to use Rambus’s patent claims tb leverage JEDEC’s SDRAM standards to Rambus’s
own advantage. Newly-discovered documents throw a completely new light on a Rambus Board
of Directors meeting on June 25, 1992 at which CEO Geoff Tate led a discussion of the 5-year
business plan. The business plan, already part of the record, contains the statement:

“Finally, we believe that Sync DRAMs infringe on some claims in

our files patents; and that there are additional claims we can file for

our patents that cover features of Sync DRAMs. Then we will be

in position to request patent licensing (fees and royalties) from any

manufacturer of Sync DRAMs.”
CXO0543A at 17. The newly unéar_thed f‘Rambus Board Agenda” for that meeting indicates that
Vice President David Mooring presen_ted to the Rambus Board of Directors a specific strategy for
neutralizing or taking adv‘anfage of the SDRAM star;dardization Work at JEDEC."” Another new
document appears to be the Marketing and Sales presentation at that‘same Board meeting, which -

-~

_outlines Rambus’s strategy to “leverage the. JEDEC committee to our advantage” by pursuing

15 See CX5103 at 1 (“Rambus Board Agenda™), 2 (“Strategy re JEDEC Sync DRAM
— how to neutralize (or take advantage of) (DM)”).
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patent claims against JEDEC-compliant SDRAMS.' These dmurﬂeﬁts go beyond the previously
admitted Board minutes (CXO604) and provide the strongest evidence yet that, at this June 1992
meeting, the Rambus Boafd of Directors explicitly discussed a business plan that included
subverting the JEDEC standard-setting process.

Other of the Backup Tape Documents provide further illumination about Rambus’s
pattern of conduct:

. Rambus’s CEO Geoffrey Tate specifically tasked Rambus’s primary representative at
JEDEC, Richard Crisp, to modify Rambus’s patent applications to cover SDRAMs. "

. In September 1994, Richard Crisp believed that Rambus would sue users of the JEDEC
SDRAM standards for patent infringement."®

. Richard Crisp apparently made presentations at Rambus-wide meetings on topics such as
what Rambus’s patent litigation tactics should be (including who Rambus should sue
first) and how Rambus’s patents and pending patent applications would block DDR

16 See CX5102 at 8 (“JEDEC Strategy Goal: To leverage the JEDEC committee to
our advantage or neutralize them or slow them down on the SDRAM effort . . . Patent claims that
SDRAM . . . may conflict with:”, followed by a list that includes programmable CAS latency).

In June 1992 David Mooring was Vice President of Marketing and Sales.

1 See, e.g., CX5104 (Tate: “PATENTS ... Richard will work to add modifications to
our patents to provide better coverage, if possible, for Masters and against Ramlink/Sync
DRAMs.”); see also CX5106 (Tate: “Objectives meeting . ... patents — vs. SDRAMI;]
positioning vs. competitive alternatives”); CX5110 (Tate: “IP Ob_]eCIIVCS . block/get royalties
from competitive memory i/f [interface] technologies that incorporate just one or a few of our

“invested concepts (write claims broadly not just on 100% rambus 1mplementat10ns) extend our
IP to rambus apps and non-mein apps for future leverage/bargammg power and maybe
royalties.”); CX5112 (Barth: “patent work continues; . . . working with Richard Crisp on
enhancing claim coverage”).

18 CX5108 (“It appears that certain members of the JEDEC committee attempt to

insert themselves into lawsuits involving chip patents. ... I wonder what will happen when we
_ have to sue someone in the future?”); CX5109 at4 (D1110n “Are we ready to defend patent
" lawsuits? To file them"”)
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~ SDRAMs.”

. Richard Crisp informed CEO Tate, Vice President Roberts and others that “JEDEC takes
the position that [Rambus] should disclose” relevant patent applications.”

. 'As of March 1993 (before JEDEC published its 21-I Manual), engineer Billy Garrett
understood that JEDEC wanted members to disclose any patents that “may relate to
standardization issues,” but mistakenly concluded from an IBM statement that disclosure
was not necessarily required.”!

. Richard Crisp understood that the JEDEC patent disclosure rule is intended to avoid
" antitrust problems caused when a standard later turns out to be covered by an undisclosed
patent.”?
. Richard Crisp understood that the disclosure of patent applications could inhibit

incorporation of a technology in a JEDEC standard, even if the owner offered RAND
assurances.”

1 See, e.g., CX5114 (Toprani: “**4. Intellectual Property ... What should our
- litigation tactics be? Should we go after anyone? [I]f so who first? (Crisp)”); see also CX5115 at
1 (Tate (describing planned Rambus panel presentation): “IP Strategy . . . How does our P
issued/in process block . . . SDRAM-2 [DDR SDRAM]J . .. RICHARD C”); CX5116 at 2
(Toprani: “Hazards with such [standards] groups including IP as exemplified by JEDEC and
Synclink [-] Crisp”). The slides apparently prepared for these presentations have never been
identified.

» See, e.g., CX5105 (Crisp: “I know that JEDEC takes the position that we should
disclose [patent applications], I wonder if we should discontinue our relationship with them if we
are required to disclose in order to remain members in good standing?”).

2 See, e.g., CX5107 (Garrett: “The rules ask members to make the committee aware

of any patents they may relate to standardization issues, and let everyone else know about them.
IT DOES NOT REQUIRE YOU TO DO SO. IBM chooses not to do s0.”).

2 CX5113 (Crisp: “really the major reason for the policy they [JEDEC] have in
place is that if they were to standardize something that has a patent on it and the patent is
necessary to build the device and the patent holder decides not to license certain companies, then
they potentially have an anti trust situation on their hands.”).

B . See e.g.,CX5108 (Crisp: “Nishiwaki commented that the company that defined
[a technology proposed for the JEDEC standard] has filed patents but has told OKI that they
would be willing to license the patents on a non-discriminatory basis for reasonable fee in
accordance with JEDEC rules. Ihope to see this as an issue that inhibits the standardization.”).

-12-



. As early as the Spring of 1992, Rambus officers and management developed a conscious
strategy regarding the disclosure of patent applications at JEDEC, and deliberately
decided not to disclose relevant patents or applications to JEDEC.*

The Backup Tape Documents confirm the direct involvement» in these issues of Rambus’s
highest-level officers and directors, including CEO Tate, Vice President Mooring, Vice President
Roberts, founders and Board members Farmwald and Horowitz, and JEDEC representativés
Crisp and Garrett.

The purpose of this motion is not to add to the record every relevant document found by
Complaint Counsel in the Backup Tape Documents produced by Rambus, but rather simply to
demonstrate concretely that there were relevant documents that did not survive the Rambus
purges of its business files. These illustrative examples are only a few of the Backup Tape
Documents that on their face are relevant to issues in this case, including not only Rambus;s
conduct but other issues as well.

C. The Offered Documents Are Not Cumulative.

The documents offered by this motion are not cumulative, either with respect to the
focused queétion éoncefning document spoliaﬁon for which they are offered, or with respect to
the éubstantive islsues in this case to which they are relevant.

As discussed above, Complaint Counsel move the admission of these Backup Tape

Documents for purposes of demonstrating concrete examples of documents relevant to issues in

' o ® See, e.g., CX5100 (Tate: “Need/strategy re‘advising JEDEC on claim(s) in our
‘filed patents that cover proposals before JEDEC.”); CX5101 (Tate: “JEDEC ... What extensions
should we be filing to add claims based on original inventions? What obligation do we have to

advise JEDEC that we have filed but unissued patents that sync do/may infringe?”); CX5111
(Barth: “In my opinion we should not provide a list of patents to JEDEC . . .. Ican provide more
details if you should like to chat about it.”). ’
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this case that were in existence at the time the backup tapes were made, but that did not survive
the repeated and extensive purges of its business files undertaken by Rambus in anticipation of
its patent infringement efforts. The Backup Tape Documents are not cumulative on the issue of
spoliation of evidence. These documents go beyond the documents from the Infineon case
hearing record admitted by the Commission on July 21, which examined in detail the nature and
purpose of the Rambus document destruction efforts. The Backup Tape Documents offered for
admission pre-date the Infineon case documents and are concrete examples of particular relevant
documents, created contemporaneously with and as part of Rambus’s course of conduct
involving JEDEC, that did not survive the efforts of Rambus to purge its business files.

The offered exhibits are exactly the kind of documents that, had they been available
during the investigation, discovery and trial of this case before the ALJ, would have been part of
the search for truth that is integral to a Commission administrative adjudication. Indeed, Judge
McGuire expressly based his decision in part on his assessment pf the issue of possible document
destruction by Rambus, and specifically on his conclusion that “there is no indication that any .
documents, relevant énd material to the disposition of the issues in this case, were destroyed.””

By concretely demonstrating the existence of relevant and material documents that did not

2 Initial Decision at 244:

[T}he document destruction issue in this case . . . does not warrant the Court’s
continued attention. Rambus’s conduct in this regard is, at best, troublesome. In
a different cause of action, the Court might well have sanctioned Rambus for
having deprived Complaint Counsel of their ability to present the merits of the
case . . .. However, the process has not been prejudiced as there is no indication
that any documents, relevant and material to the disposition of the issues in this
case, were destroyed.
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survive the Rambus purges of its business files, they do not cumulate but directly contradict an
express basis of Judge McGuire’s adverse ruling on the merits.

Neither can the proposed exhibits properly be considered cumulative with respect to the
substantive issues in the case to which they are facially relevant. éomplaint Counsel firmly
believe that the record already contains ample evidence establishing that Rambus violated
Section 5 of the FTC Act.? However, this case is currently pending before the Commission
precisely because Judge McGuire ruled to the contrary in the Initial Decision. To assist the
Commission in understanding the relevant and non-cumulative cha;'acter of the offered
documents, Complaint Counsel attach as an Appeﬁdix to this motion a demonstrative Timeline
that is intended to place the offered documents within the context of the larger body of evidenée
in the case. |

From left to right, the Timeline tracks the time period in issue in this case, from 1989 to
2001. Along the Timeline are references to certain important documents in the case, with a line
from the text box containing the reference to the approximate point én-the timeline
corresponding to the date of each of the documents. The text boxes are éolor-coded to reflect, as
best Complaint Counsel has been able to reconstruct, the character aﬁd source of the referenced
‘documents. The various colored boxes below the line represent documents that were in the
‘record before the ALJ. The colored boxes above the line represent documents that have come to

- “the attention of Complaint Counsel (and now the Commission) since the close of the record

before the ALJ. The non-colored boxes above the line with question marks refer to documents

26

_ See Appeal Brief of Counsel Supporting the Complaint (April 16, 2004); Reply
Brief of Counsel Supporting the Complaint (July 2, 2004); Complaint Counsel’s Proposed
Findings of Fact (Sept. 6, 2003).
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known to exist or very likely to have existed, but still never seen by Complaint Counsel or the
Commission. (For a more detailed description of the information represented on the Timeline,
please see the attached Appendix.)

What the Timeline shows, in a general fashion, is the recurring pattern of the discovery of
crucial evidence about Rambus’s conduct. Again and again, because of the wholesale
destruction of Rambus’s regular business files, crucial documents have been found in one or
another set of lost documents or forgotten files. Again and again Rambus has argued that the
additional documents show nothing new, that they are similar to documents that had been
produced previously, or that there is nothing new to be found. Yet each new set of documents
has helped to fill in the picture of Rambus’s deliberate, QCcade-long scheme to mislead JEDEC
and the industry and to capture monopoly power.

This pattern had become apparent in the evidence that was developed before trial and
available to the ALJ, which is represented By the text boxes below the line. The blue boxes
identify a relatively small number of key documents in this case that - to the best of Complaint
Counsel’s information — were actually found in Rambus’s busiﬁe;s files.”” Most of the remaining
boxes represent documents that were.purged or intended to be purged ffom Rambus’s business
files or patent attorney Lester Vincent's files, and were found later in unexpected locatiéns.
Indeed, the collective effect of the multicolored boxes suggests how close Rambus came to

getting away with its scheme.

2 Because Rambus first produced many of these documents to litigants in its private

litigation, and the documents were only later produced to FTC staff, Complaint Counsel do not
have complete information as to the original location of each document produced by Rambus.

" What follows, and what is illustrated on the Timeline, is Complaint Counsel’s best understanding
of the locations in which the various documents were found.

_16- -



The pattern has continued in the period since the close of record before the ALJ, as
represented by the text boxes above the line. The pink boxes above the line represent selected
documents from the Infineon case hearing record that were added to the ;ecord pursuant to the
Commission’s Order of July 21, 2005. The purple boxes above the line represent the selected
Backup Tape Documents that are the subject of this motion. As can be seen, these docufnents are
clearly distinct from the documents already in the record, and on their face contain important new
infémaﬁon going well beyond the evideﬁce already in the record. Complaint Counsel did not
have the opportunity to use these documénts or develop the evidence to their full effect in the.
administrative litigation below.

Iﬁ sum, getting at the truth in this case has been like peeling the layers off an onion. Each
new set of documents has revealed important new facts. And yet, each new set of documents has
still left an indeterminable void of documents that are unayailable o Complaint Counsel or the
Commission because of Rambus’s efforts at document destruction. The Backup Tape
Documents aré no exception. They are not cumulative, because they provide the most concrete
evidence available to the Commission that relevant documents were destroyed by the Rambué
document policy.

D. - ThereIs No Prejudipe to Rambus from the Admission of These Documents.

Rambus is not prejudiced by the admission of the offered documents:. The documents
show in a concrete way the effects of its own bad-faith destruction of documents and provide
speciﬁc examples of relevant documents that did not survive in Rambus’s business files.
Rambus was the source of thése late-produced documents, so there can be question of their

authenticity, and in fact Rambus has itself invited this motion by objecting to the Commission’s

-17-



consideration of many of the documents without their formal admission to the record as
exhibits.?

Prompted by this motion, Rambus may well attempt to offer its own selection from
among the large body of Backup Tape Documents. The Commission shouid resist any such
effort. The small number of documents offered by Complaint Counsel by this ﬁlotion are not
intended to plumb the content of the full body of Backup Tape Documents. Such an undertaking
might have been possible if the Rambus destruction efforts had not been successful, and the
Backup Tape Documents had been available during the investigation and litigation of this case
below. Had the documents been available in a timely fashion, they might have been used by both
sides in this litigation, might have been integrated in the larger body of evidence, might have
been the subject of questioning to knowledgeable witnesses at deposition and at trial, and might
have been weighed by the ALJ in considering his ruling in the case. But none of fhat is possible
now. CX5100-CX5117 represent a limited number of Backup Tape Documents that are offered
by Complaint Co.unsel as concrete examples of documents once in Rambus’s business files,
relevant to the merits of this case, that did not survive the Rambus document purges. Indeed, any
attempt by Rambus to designate its own choices from the backup tapes would be cumulative on
this issue and simply reinforce the fundamental point that relevant documents did not survi‘ve in
Rambus’s business files for discovery and use in this litigation.

Any prejudice here hés been suffered not by Rambus, but by Complaint Counsel and by

the Commission in its efforts to conduct a full and fair administrative litigation. In such a

% See Responses by Respondent Rambus Inc. to Complaint Counsel’s Supplemental

Proposed Findings of Fact and Conclusions of Law 134-144, 167 (Aug. 17, 2005).
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situation, when a portion of destroyed evidence is produced late by a party that has engaged in

document spoliation, the spoliator should be prevented from using its carefully selected items

from the evidence for its own particular purposes. Having adopted a document policy that

prevented the Backup Tape Documents from being timely considered in the litigation below,

Rambus should not be permitted to protest “prejudice” and add selected additional documents of

its own choice.

III. CONCLUSION

For the reasons set forth above, Complaint Counsel move to reopen the record to

.incorporate as exhibits CX5100-5117 selected documents from the Backup Tape Documents, and
~ the privilege log, produced by Rambus to Complaint Counsel between June and Septcmber 2005.
These exhibits confirm concretely that, because of Rambus’s spoliation of evidence, Complaint
Counsel and the ALJs in the proceedings below (and as a result, the Commission to date) were
deprived of the use of documents that are on their face highly rele\'fant to the issues in this case.

The proposed exhibits support Complaint Counsel’s Proposed Supplemental Findings of Fact
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13‘4‘1~144' and 167 (filed August 19, 2005). Admission of these exhibits would assist the

Commission in its consideration of possible sanctions for Rambus’s spoliation of evidence.

: Dafé’: October 19, 2005

Respectfully submitted,

,,,,, D AAL

Geofﬁ‘ey D. Gliver
Patrick J. Roach
Robert P. Davis

Bureau of Competition -

Federal Trade Commission
Washington, DC 20008

Counsel Supporting the Complaint-
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Deborah Platt Majoras, Chairman
Thomas B. Leary
Pamela Jones Harbour
Jon Leibowitz

In the Matter of

Docket No. 9302

RAMBUS INCORPORATED, PUBLIC .

a corporation.

PROPOSED ORDER

IT IS ORDERED THAT, Complaint Counsel’s Motion to Reopen the Record To Admit
Documents from Rambus’s Newly-found Back-up Tapes Pertaining to Rambus’s Spoliation of
Evidence is hereby GRANTED; and

IT IS FURTHER ORDERED THAT the record in this proceeding shall be, and it hereby is,
REOPENED to admit into evidence the documents submitted as CX5100 through CX5117.

By the Commission. B
Donald S. Clark
Secretary

ISSUED: XXX __, 2005
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include a réfcrcnce to the term “EPOCH” and that each bear the date 5/19/96.” Rambus

MUNGER, TOLLES & OLSON w|uvarvi
i

s of April 21, 2005, Rambus Tnc. (“Rambus”) had discovered and ‘orwarded o
sutside vendors 1,397 pieces of removable electronic media (including but not limited to media !
~ommontly called “backup tapes™) for analysis as t0 whether or not they contain recoverable I;
oformation.’ As of April 21, 2005, 1,051 of these picces of media had been deterriined to be
5lank, bad media, or cleaning cartridges, and 114 of the 1,397 pieces of media had been found to
~ontain recoverable data. These 114 pieces of media have been restored so that they could be
~eviewed to determine whether any of their data constituted a document responsive to outstanding |
jocument requests. Another 232 of the 1,397 pieces of média were still being evaluated by !
Rambus’s vendors to determine if they contained recoverable data; any media dete mined to !
contain recoverable data will be processed so that the data can be recovered and then reviewed for
responsive documents. Rambus provided Hynix with a letter and table on April 22. 2005 that
listed each of the 346 pieces of media that had, at that point, been restored or thét veere then being |
evaluated by its vendors. A copy of the April 22, 2005 letter and enclosed table is attached hereto |
as Exhi‘bit A

Pursuant to the terms of the [Propoécd] Order submitted to the Couwrt on April 21,

2005, this is Rambus’s verified statement explaining the circumstances of its recent discovery of

the aforementioned media and why Rambus believes they werc not discovered earlier.

A. Nineteen 8mm “EPOCH” Backup Tapes

Rambus has found and restored nineteen 8mm backup tapes with 1asels that each

produced documents froni these backup tapes on April 15, 2005 and April 22, 2005 and will

! Rambus, which is an engineering and design company, has substantially more than 1,397

pieces of removable electronic media in its possession. The 1,397 pieces referenced in the text
*vere identified in one of two ways. First, if the label information and/or information from the
creator or custodian of the media provided a basis for believing that it might contan information
responsive to outstanding discovery requests, then that piece of media was included in this total,
Second, if Rambus was unable to determine whether or not a piece of media was Lkely to contain
responsive information, Rambus forwarded that piece of media for analysis and it is included in
the total. 1f Rambus was able to determine, based upon information provided by the creator or
custodian, that a particular piece of media was unlikely to contain non-duplicative information
responsive t0 outstanding discovery requests, Rambus did not forward this media to its vendors
and it is not included in this total. : ',

RV RAMBUS’S VERIFIED STATEMENT RE
1093353 1 DISCOVERY OF BACKUP TAPES
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.re identified. These tapes are assigned ID numbers 32 through 50 on the attached table.

In late 2002, in connection with a search for documents rcspohsivc to discovery
requests propounded by the Federal Trade Commission, Robert Kraruer, who was taen Litigation
ounsel and is now Director of Litigation at Rambus, found an open box (i.e., without a lid) filled

-vith what appeared to be highly technical material. In the cubicle where it was found, this box

-xas stacked on top of boxes labeled with the name Victor Lee, which boxes Mr. Ksamer had

ubserved also contained highly technical material. Mr. Kramer recalls reviewing tt e contents of. !

the open box at that dme, and observing that it contained more than a dozen schematics or other

 1echnical drawings, twWo packets with syringes (which syringes are in fact used in electronics), 2

“sideotape (which it has since been determined contained a recording of a 64M Rarrbus DRAM

public announcement), a plastic bag containing tubes with computer chips inside, a variety of
vt:hips in and out of plastic containers, several loose fapcs._ and two smaller boxes of tapes (which
in fact contained nineteen $mm tapes).

M. Kramer recognized that the labels on the lposé tapes related to highly technical
subjects; he therefore believed that these loose tapes did not contain material responsive t0
pending-discovery re'quests.2 The tapes in the smaller boxes are the nineteen 8mm “apes assigned -

ID numbers 32-50 on the attached table. Each of these tapes had a label with the word “EPOCH”

~onit. Mr. Kramer recalls that, at the time he discovered the tapes in late 2002, he believed

“EPOCH?" referred to a proper name for a technical project or a Telated technical se-ver and that
these tapés also contained highly technical information that was not responsive to the outstanding
document requests. Accordingly. the tapes in the oben box were not collected or revicwed for
discovery at that time

~ In late 2004, Rambus cléaq‘ed out the cubicle where the open box wes stored in

order to make room for a new employee. ‘At that time, Mr. Krﬁmef was still of the belief that the

contents of the various tapes in the open box were highly technical in nature and did not contain

T The labels on these tapes indicated that the contentts of the tapes related 1o RAC and
Umbriel. RAC refers to Rambus ASIC Cell. Umbriel was a highly technical serve: at Rambus.

A RAMBUS’S VERIFIED STATEMENT RE
1053393, 1 ? DISCOVERY OF BACKUP TAPES

continue to produce any additional non-privileged responsive documents from thes: tapes as they

i
i
i
i




04/27/2005 11:49 FAX 4155124048

[

g o wn e

oo

10
11
12
13
14

16
17
18
19
20

21

23
24

26

27

28

_The tapes from this group of six boxes that Rambus found on March 28, 2005, that Rambus
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material responsive to any pending document requests. Therefore, Rambus did no1 undertake to

review the tapes at that time.

On March 17, 2005, Rambus’s inside and outside counsel met with Gary - -
Bridgewater, Rambus’s IT Manager, in preparation for the then-upcoming May 20)3 unclean
hands evidentiary hearing in this case. The communications that Rambus’s counsel had with Mr. |

Bridgewater are privileged. Without disclosing the substance of those communica:ions, Rambus

can state that, during the course of that meeting, Rambus’s counsel looked at the exterior of the
nineteen 8mm tapes with the «EPOCH” labels from the smaller boxes described atove.
Thereafter, Rambus’s counsel atternpted to determine the content of those tapes. | |
B. Smm and DLT 'l'apes Found In Computer Equipment Cage
After the March 17,2005 meeting with Gary Bridgewater, Rambus conducted 2
search for other tapes. On March 28, 2005, Rambus found six boxes of tapes in a Jocked

computer equipment “cage” located in Rambus’s ara.gc.’ e term “cage” is a colloguial
p gar: g q

expression for the storage areas in Rambus's garage that are surrounded by metal raesh fences.)

believes have or may have recoverable data on them are assigned ID numbers 1-31, 51-153, and

208-1195 on the attachgd table? So far as Rambus can now determine, Rambus had not
previously searched the computer cquipment cage in connection with any Rambus litigation. It
should be noted that, prior to March 2005, Rambus did not believe that system backup tapes from
time periods substantially prior to the initiation of litigation were in existence at th2 time that it
was conducting document collections. 7

Of the first six boxes found in the computer equipment cage, five were plastic

baxes that were previously used for off-site storage and contained more than a thousand Bmm

3 In the weeks thereafter, Rambus searched the computer equipment cage again to ascertain
whether it contained additional tapes. A seventh box with more than one hundred additional
pieces of removable electronic media was discovered and sent 10 Rambus's outside vendor for

“processing. Rambus does not yet know whether thesc picces of media contain recoverable or

responsive dawa. These media are assigned ID numbers 1197-1205, 1207-1226, 1228-1287, 1289-
1293, 1295-1312, 1326, 1328, and 1331-1349 on the attachcd table.

4 E

Rambus has provided Hynix with color photocopies of photographs of these tapes and
their labels. -

1 | 4. ' RAMBUS’S VERIFIED §”ATEMENT RE
1093393. | " DISCOVERY OF BACKUP TAPES




04/27/2005 11:49 FAX 4155124048

(V.3 k) (8} (18}

pXo] oo 3 (=,

10
1
12
i3
14

16
17
18
19
20
21
22

24
25
26
27

MUNEBEN, TULLTCD & uyLoun

!
H

tapes, many with handwritten labels on them. So far as Rambus can now determin:, these five \
noxes of tapes had not previously been found and their contents had not previously been revicwed ll .
in the course of Rambus’s document coliection efforts. As of April 22, 2005, Ramous believes (
"based on the review conducted by the data-recovery firm that Rambus has retained for this |
»ffort) that the 8mm tapes found in the five plastic boxes are blank.

!

| The sixth box was 2 cardboard box containing approximately one}hnndrcd DLT
tapes that had nothing but bar code labels to identify them. Based upon its investigation (0 date, l‘
Rambus has been unable to determine whether any of these DLT tapes had previously been found n
or their contents reviewed in the course of Rambus’s document collection efforts. As of April 22, YI
2005, Rambus believes that at least a portion of the DLT tapes found in the cardbo.rd box have l[
recoverable data on them.”
C. Assorted Picces of ‘Removable Electronic Media :
Since March 28, 2005, Rambus has continued to conduct a thorough search of its |
offices for any removable electronic media that inight contain non-duplicative data responsive 10
outstanding discovery requests. The additional m;dia that have been discovered since March 28,
2005, that have or may have recoverable data, and that meet the additional criteria Jescribed n

footnote one above are assigned ID numbers 154-207 and 1196-1397 on the attachz=d table.

These media were found in various storage areas within the company, employee cubicles, and
general file areas. Based upon its investigation to date, Rambus has been unable tc- determine
whether any of these additional pieces of electronic media had previously been found or their
contents reviewed in the course of Rambus’s document collection efforts. Thése tupes have
therefore been sent to Rambus’s outside vendors for further analysis 10 determine whether they
have recoverable data on them or data that could include documents responsive to Hynix's

discovery requests.

5 Hynix has asked about Rambus’s understanding, as of April 4, 2005, regarding the
number of tapes that might contain recoverable data that might be responsive 0 outstanding
discovery requests. As of that date, it appeared that 164 of the tapes that had then een found

might have recoverable data on them.

5. -~ RAMBUS'S VERIFIED S ATEMENT RE
1093393. 1 : ‘ DISCOVERY OF BACKUP TAPES
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1 The status of Rambus’s restoration efforts has been the éubject of a ‘veckly tape-
2 | ov-tape update such as that in Exhibit A that Rambus began providing to Hynix on April 15,
3 | 2005. '
4

DATED: April _24°, 2005 MUNGER, TOLLES & OLSON LLP

Attorneys for Defendant and Coim :erclaimant ;
Rambus Inc.

6 RAMBUS'S VERIFIED STATEMENT RE
1093393. 1 DISCOVERY OF BACKUP TAPES
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1 VERIFICATION
L foéfﬂ' /( @Lﬂw ', hereby declare and say:

1 am the CF? of Rambus Inc., defendamt in this

action, and am authorized to make this verification for and on Rambus’s behalf, and I make this

2
3
4
-5 | verification for that reason. 1 have read the forcgoing RAMBUS INC.’S STATEMENT RE:
6 | DISCOVERY OF BACKUP TAPES and know the contents thereof. The responses set forth
7 | therein, subject to inadvertent or undiscovered error, are based on and therefore necessarily
8 | Limited by the records and information still in existence, presently recoliected and thus far
S

discovered in the course of the prcparatxon of this response. Consequently, I reserve theright to

10 | make changes in this response if it appears at any time that omissions Or €ITOTS have been made
11 | therein or that more accurate information is available. Subject to the limitations set furth herein,
12 | said response is true, correct and complete to the best of my knowledge, information 1nd belief.
13 | 1 arm making this verification on behalf of Rambus, Inc.

14 1 declare under penalty of perjury under the laws of the United States that the

15 | foregoing is true and correct.

16 EXECUTED on this 27 day of April, 2005.

Rambus Inc.

? | | By: _ﬁW/%——

7. RAMBUS'S VERIFIED STATEMENTRE -

1093393. 1 DISCOVERY OF BACKUP TAPES
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Via Hand Delivery

Patrick Lynch, Esq.

O'Melveny & Myers LLP

400 South Hope Street

Los Angeles, California 90071-2899

Re:  Hynix Semiconductor Inc., &l al. v. Rambus Inc., et seq.,

United States District Court, Northern District of California,
Case No. CV-00-20905 RMW '

Dear Pat:

Enclosed please find a CD-ROM that contains images of the second set of
docrments that Rambus is producing from the recently-discovered backup tapes. A list of the
productior. numbers for these documents 2lso is enclosed.

- In addition, I enclose an updated spreadsheet providing the information regarding
the backup tapes that we previously discussed with Judge Whyte; it also shows the status cf our
effarts to recover data from these backup tapes. The tapes listed on this spreadsheet are orly
thos: that have data on them or that we have not been able to determine do not have dataon

them.
f'?cctcly,
o

C//(-oc Fin /
gary F. Stone
\J H \/

GPS:cbb

Enclosures

1091970.1



0472772005 11:51 FAX 4155124048 MUNGER, TULLES & ULdun

MUNGER, TOLLES & OLSON LLP

Patrick Lynch, Esq.
April 22, 2005
Page 2

cc:  ViaFacsimile and U.S. Mail (w/o CD-ROM)
Kemneth L. Nissly, Esq.
Theodore G. Brown, 111, Esq.

10919701
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s Hedis Typs Backyp sehware wed Sh (GH) Cans
1 DLT vV ois vh - NO NDMP i 42.48482 Data Restored
2 oIV Bud 1ools v4 - NDMP : Rastoration Effons i
2 [T UFS Dump 92872 Dela Restored
33 [ L) UFS 2.7248S Data Reatored
34 BMM UFS 4.22088 Data Resiored
35 BVM UFS Dump 3.3282% Dats Restorsd
36 BVM UFS Dump 4.25617 Data Restored
7 MM UF8 Dump 4.31687 Date Restored
& BMM UFS Dump 4.38374 Data Restored
39 [ UF8 Dump 3.99751
40 BMM UFS Dump 233414 Dets Restored
41 BMM UES Dump 4.08555 Data Restored
42 UFS Dump 0.34800 Data Rastorod
43 BV UFS Dump 3.97047 Dsala Restored
a4 MM UFS Dump 2.91908 Dats Restored
45 BMM UFS Dump _ 2.46778 Data Restored
) BUAM UFSDump___ 2.93522 Dats Restord
47 SMM UFS Dum 3.98507 "Date Restored
4 (] UUFS Dumo 3805 |  OsaRestorsd
49 8MM UFS Dumt 1.01545 Dsts Rastored
50 BMM UFS Dump 4.80801 Data Restored
51 DLT IV Bud 10018 véd - NDMP Restoration Efons ongos
54 OLT IV Bud to0is v4 - NOMP Restoraton Efforts ongong
58 DLT IV Bud toots w4 - NO NDMP 16.04702 Data Restored
57 DLTV Bud 100ls v4 - NDMP MWEMM
58 OLTIV Bud mois W - NO NOMP 14.83008 Dats Restored
&0 DLY IV Bud toois v4 - NO NDMP 38.12145 Data Rasloned
61 DLT WV Bud Wols v4 - NO NDMP 27.78827 Dets Rastored
62 DLT V Baxd Loots vd - NDMP Resioration Effcris
53 DLT IV Bud tools W - NDMP Rastoration Efforts
64 DLT IV Bud toots v& - NDMP Restoration Efforts o
[ DLT IV Bud tools wi - NDMP Rastoration Effoits
&7 DLT IV ~ Bud oois W - NDIMP Restoration Effots n
68 DLT IV Bud toois w - NDMP Restorstion Effots ol
88 DLY IV Bud toois v4 - NDMP Restoration Efiorts ongoing
70 OLT iV Bud toois w4 - NO NDMWP 2 53456 Data Rostored
72 LT iV Bud Loots v4 - NOMP Rettomtion Efforts ongolng
73 DLT IV Bud toots v4 - NOMP Rastoration Efiorts i
74 OLT IV Bud tools vi - NOMP Rastoreticn Efforts \
76 DLT IV Bud toois ¥4 - NDMP Restocation Efforts |
TE DLT V Bud 100l w4 - NOMP__ Restoration Efiorts
7% DLT IV Bud Loois W - NDMP Raestorstion Efforis
80 OLT IV Bud wools v4 - NDMP Restorstien Efforts
81 AT IV Buc toois w4 - NOMP Restoration Efforts
.82 DLY tV Bud tools w4 - NDMP Raatorstion Efforts
83 OLT WV Bud toots w4 - NDMP Restoration Efforts ©
84 OLT vV Bud tools vé - NOMP Reetoration Efforts
85 OLT IV Bud toois wé - NDMP Rastorstion Effone
86 DLT IV Bud toois W - NOMP Resataration Efforts o \
- 87 DLT IV Bud tools vé - NDMP Restoration Eftorts
88 - DLT IV Bud tools w4 - NOMP Resioration Efforts
[T3 LTIV Bud toois v4 - NDMP Restworation Efforts
- 80 DTV Bud toots w4 - NDMP Restoration Effores
91 - DLT IV Budtaobﬂ-NWP Restoration Efforts or_ngg’
_ 92 DLT IV Bud tools v4 - NDMP Restoration Efforts
;- 93 DLY IV Bud tools w4 - NOMP Restoration Efforts
[7] DLT WV Bud iocis ¥4 - NOMP Restoration Efforts
95 DLT IV Bud ols v4 - NDMP ~ 2 Restoration Efforts
98 DLY WV Bud toots w4 - NOMP Restoration Efforta g_ngg_lm
97 DLT iV Bud tools vé - NDMP Rasterution Efforts ongolng
98 [C R Bud tools w4 - NDWP Restorstion E
| LT WV Bus tools v4 - NDMP Restoration Efforta ongong |
100 OLT IV Budiod!vAv-NDMP Restoration Effons
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101 DLT IV Budg Loois v4 - NOMP Restoration Efforts ongoing
102 DLT IV Bud ool wi - NDWMP Rastorstion Efforts ongoing
103 DLT IV Bud tooks v - NDMP Rastorstion Effons onpoing
104 DTV Bud wois W - NOMP Resiorstion Efforts

105 DLT IV Bud tools W - NDMP Rastorstion Efforts

108 T WV Bud tools wi - NDMP Rastocation Efforts ongoing
107 DLT IV Bud tools w4 - NDMP "Restoration Efforts on

108 DLY IV Bud toois ¥4 - NO NOMP 35.48291 Deta Rastored

109 TV Bud tools v4 - NOMP Restoration Efforts angoing |
110 DLT V Bud tooks v - NDMP. Restoration Effocts

111 DLT IV Bud toois w4 - NOMP Restoration Efforts ongoing
112 DLT IV Bug ois vé - NDMP Ragtoration Efforts

113 OLY IV Bud tools vé - NDMP Restoration Effors

114 DLYT 8V Bud toois v4 - NDMP Resloration Efforts g
116 DLT IV Bud toots wé - NDMP Restoration Efforts ongoing
1168 DLY IV Bud t00is W4 - NO NOMP 2815833 Daia Restored

118 DLT IV Bud tools vd - NDMP Rastorabion Effonts

119 DLT V Bud tools v4 - NDMP Rastoralion Effons o

120 OLT V Bud tools v4 - NDMP R ton Efforts

121 DLT vV Bud tocis 4 - NDMP Resiocstion Efiorts

122 DLT- IV Bud tools v4 - NDMP Rasioration Efforts ]
123 DLT WV Bud tooks v4 - NDMP Rastoration Efforts M’
124 LTV Bud tools w4 - NDMP Restoration Eftors ongolng
4 DLT IV Bud tools v4 - NOMP Rastoration Efforts

126 DLT IV Bud tools v4 - NDMP Restoration Efforts

127 DLT IV Bud tools vé - NOMP Restoration Efforts

128 LTIV Bud tools i - NDMP Restoration Efforts

129 DLT V Bud tools v - NOMP Restorgtion Efforts

130 DLT IV Bud tools w4 - NDMP Restorstion Efforts ongoing
133 DLT IV Bud tooke v - NDMP Restoration Effons of

134 DLT iV Bud 10018 vé - NDMP Restorstion Efforts

135 DLY tV Bud toola wb - NDMP Rastoration Efforts ©

L1 DLT IV Bud toois wi - NDMP Restoration Efforts ongot

137 LTV Bud (oois w4 - NOMP R Efforts

138 DLT v Bud tools v - NDMP Restorstion Efforts

138 DLT IV Bud ool Wi - NDMP Restoration Efforts ongoin
140 DLT IV Bud tools v4 - NOMP Restoration Effonts 0

141 LTV Bud tools v - NDMP Restoration Effons o

142 DLY IV Bud toois vé - NDMP Restoration Efforts O
143 LY iV Bud toois v4 ~ NDMP Restocation Eforts ongoing
144 LTV Bud tools W - NOMP Restoration Efforts

148 DLT IV Bud tooks w4 - NDMP__ Restoration Efforts

147 OLY Vv Bud tools v4 - NDMP Rastorslion Efforts

148 LY IV Bud tools vé - NDMP Restomaton Effors ol
150 DLT V Bud tools v4 - NOMP Restorstion Efforts ongoing |
151 DLT WV Bud tools w4 - NOMP Efforts ongol
152 OLTWV Bud toois w4 - NDMP Restoration Effarts ongoing |
153 DLTIV Bud tools v4 - NO NDMP. 18.27137 Data Restored

154 BMM Currentty Unknown 2.18127 Data Reetored
155 “BNM Curenty Unknown ~y74861 |  DuaRostored |
156 ‘SMM_ Curreftly Unknown 172722 ~ DstaRestored |
157 BN "Curently Unknown 4.38885 Dsls Restored

168 M Cumently Unknown 1.51863 Dats Restored |
188 BMM Currenily Unknown 1.84734 Data Restored

160 " BMM Currently Unknown -0.01300 Dats Rastorsd |
161 (] T Cumonty Unknown___ | - 4.4347) ~ Oata Restored |
182 - [T CumertiyUnknown | 0 7] ___D_nlig_w_;__._
1631 SWM | Cumently Unknown 001478 | DewRestored |
164 BVMM Currently Unknown 0.850084 Data Restored

168 - BNIM Cumently Unknown ~0.8668% Dota Restored

170 (] Currentty Unknown,___| 1282 Deto Rasiored
171§ MM Cumenlly Unknown 1.63504 Duta Restored
1721 BV I Cumently Unknown { 068038 | DataRestoed _ J

WViosrvai
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173 S Currentty Unknown 1.57713 Dats Restored
175 SNM Currently Unknown 1.81908 Data Restored
._11'_—___!.4'4___--__95@_'{._“"!'_'-“-— 0.20223 \s Resioted
177 a0l [ Currently Unknown 0.00489 Deta Rasisred
180 B Currantly Unknown 0.01588 Deta Restored
1802 MM Cumrentty Unknown 2.33508 Data Rastored
184 ShAb Currentty Uninown 1.29707 Deta Rastored
185 BMM mently Unknown 0.00000 Dats Restonsd
188 BN Cul Unknown 0.58010 Data Restored
187 SMM Currently Unknown 0.81787 Data Restorad
188 BWMM Curmrentty Unknown 520186 Data Restored
188 BN Unknown 1.63109 Data Rostored
197 DOS curme Unknown (29088 Oats Restorad
198 BAM nxnown 2.25168 Dats Restored
189 DC-6150 Currenlly Unknown 0.00208 Dsts Restored
200 DC-6150 Currently Unknown 0.02193 Data Restored
202 DC-8150 Currently Unknown 0.13923 Datas Restored
203 DC-6150 Currertly Unknownh _ 0.00291 Data Restored
204 DC-6150 Curmantly Unknown 0.00858 Dats Restored
205 DC-8150 Currently Unknawn 1.985587 Dota Rastored
207 " DC-8150 Currantly Unknown 0.02233 Data Restored
1187 MM Currently LInkNown Restoration Efforts o
1198 BMM Cummently Unknown Restomution Efforts ©
1199 BMM Curently Unknown Restoration Effons ¢
1200 VM Currently Unknown Restoration Efforts ongoing
1201 BMM TAR Dats Restored
1202 AMM C Unknown Reslorgtion Efforta I
1203 SMM Currently Unknown Restorstion Effeds I
1204 BMM Currently Unknown Raestorstion Efforts L
1205 [Ir.Y Currentty Unknown Rastoration Efforts
1206 MM Curently Unknows Restoration Efforts
| 1207 MM Cyrrarmly Unknown Restoration Effods ¢
1208 BMM Cumuntly Unknown Restoration Efforts ongomn
1208 SV TAR 286125 Oata
1210 BMM TAR Dats Rastored
1211 BVM Currentty Unknown Resloretion Efforts
1242 SMM TAR 0.28114 Data Restored:
1213 BMM Curvently Unknown R tion Efforts ©
1214 MM Currently Unknoen Restoration Effors ongon
1215 SMM Currently Unknown Restoration Effons ongoing
1216 SN Currently Unknown Restoration Efforts i
1217 MM Cutrently Unknown Restomtion Efforts M
1218 MM TAR Deta Resored
1219 ~ 8MM Curranily Linknowmn Restorstion Efforts -
1220 SNV TAR - 2.33020 Dota Restored
- 1221 BMM Currently Unknown Restoration Efforts
1222 MM Cutrently Unknown Efforts ongo!
1223 AMM TAR 3.90888 Data Restorad
1224 BMM Currenlly Unknown Restoraton Efforts ongong
1225 BMM Currently Unknown Restoration Efforts on i
1225, MM Currently Unitnown Restoration Efforts
227 | OMM Currantly Unknown Resiorgtion Efforts
1228  BMM Cumrentty Unkmown Restoration Effonts 1
1229 BVM Currently Unknown Restoration Effarts
1230 [T TAR Dats Restored
1231 GMM TAR 3.25846 Oata Rastored
1232 SMIM TAR 0.818608 Deta Restored
1233 BMM TAR 0.01604 Dama Restofed
124 MM TAR : Duia Restored
iz | eMM TAR —g5ia0 | OsuRawored
1238 SMM TAR 4.02940 Data Rogtored
12371 BMM_ TAR 7.75048 ~ Daw Restored_____|
1238 BN TAR 5.18168 Dsla Restored |
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. 1238 BMM TAR 0.08668 Dets Restored
1240 _ G TAR Data Restored
1241 AMM TAR Data Restored
1242 MM TAR 429775 Dats Restored
1243 B TAR Data R
1244 | SMM __Currenily Unknown Restoration Efforts
1245 SMM TAR 538130 Dats Restorad
1246 SMM Cu Linknown Resloration Efforts
1247 BMM Currently Unknown Rextoration Efforts !
1248 _BMM Curentty Unknown Restomtion Eficrts angoing
4249 MM Currently Unknown Eftorts
1250 BV TAR 0.03484 Dsta Ras\orsd
1251 BMM TAR 0.15132 Datn Restored
1252 VM TAR Data
1253 A TAR 2.79671 Dela Restornd
1254 SMM TAR 1.23833 Data Restored
1255 BMM TAR 2 88125 Data Restored
1256 BNM C Unknown Rastoration Effortis
1257 MM Curreatly Unknown Restoration Effocts o
1258 [ ) Cutrently Unknown Restorstion Efforls ongoing
1258 BV Cutrantly Unknown Rastoration Effots ongoing |
1280 SV Currenity Unknown Restoration Efforts ongoing
1261 BV Currantly Unknown Rastoration Efforts onpol
1262 MM Curently Unknown Restomdlon Effots 0
1289 [ Currently Uaincwn Rastoration Efforts ol
1264 SN Cyrmrently Unknown Restorstion Effors
1265 “sMM__ | Curmantly Unknown Reatoration Efiorts ongoing
1268 AWM TAR 2.40588 Data Raatomd
1267 [T TAR 2.40508 Deata Restored
1268 BMM TAR 3.52878 Dels Restored
1269 BMM TAR 441725 Dats Raslored
1270 SMM TAR 6.25745 Data Restorad
127 BMM Cutrently Unknown Restoration Efforts ongod
1274 B TAR 0.18851 Dato Restored
1273 MM _Cufrently Unknown Restosation Efforts
1274 SMM TAR 2.40735 Deotn Rastored
1275 BMM TAR 3.60047 Dats Restored
1276 SMM TAR 0.13850 Dats Restored .
1277 BMM TAR 2.29589 Data Restorad
1278 BN Currsntly Unknown Restoration Efforts o
1278 .MM Currently Unknown Reatoration Efforts
1280 SMM Cufrentty Unknown _ Restoraton Efforts ©
4201 [ Currently Unnown Restoration Efforis ongoing
— 7282 ] TAR AT Dota Rustored
1283 VM Currently Uninown_ Restoration Efferts
1284 [T Cumently Unknown __ Raestoration Eftorts ongoing |
1285 [ Unknown Restoration Efforts
1288 BMBA Cusrently Uninown Restoration Effots ongoing
1287 GMM TAR . 2.52158 Dala Restored
-~ 4288 avM TAR Dats Reslored
1269 M Cutrengly Unknown Restostion Eftarts engol
1200 BV TAR Data Resiored
1201 BMM TAR Data Restored
1292 _ B Currently Unknown Reatorstion Efforts oagoiag
1203 BNVSA TAR Deta Ramored
1204_| OV : TAR Data
128% BN Cusrently Unknown Restoration Eftorts on
1266 BM Currently Unknown Restorstion Efforts
1207 " BV Cufrently Unknown Rastoration Efforts ©
1298 _ MM Currantly Uinknown Restorstion Etforts
1200 - BN Curreatly Unknown Restorston Efforts ©
1300 B TAR Data Restored |
1301 [T Currontly Unkngwn Reswpiation Effuns ongolng |

» 9:26 AM ‘ 412212005
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BMM | Currenty Unknown Restoraton Efforts
1 Currently Unknown Restoration Efforts
1303 8MM
e Bl o Restoralicn Efforts o
1305 VM Currently Unknown ’
307 e Data Restored
1307 BVM TAR 025717 ‘
1308 m cge-_%y_%mm —wm "Effors ongoing
“‘lg‘: SMM CunlggT A\.:#noum Rewr;l:: Effots
Restoration Efforts
1313 DC-68150 Cu Unknown o0 Effors
1314 DC-8150 Currently Unknewn WR o0 Eflos
1315 DC-8150 Currentty Unknown utnut_ \ Efbmm
1316 DC-6150 Casrently Unknown ___ MRuwm Ehos ongoing
1317 DC-8150 Currently Uniown Rest uuonn Bl
318 DC-8150 Currently Unknown oratio Efoss _g_sggm
1319 DC-8150 Cunentty Unknown wﬂ : o
1320 DC-8150 Currently Unknown muﬁﬂm EMEM
a2 Besiee e Uk "Rastoration Effurts ongok
1322 DC-8150 Curraniiy Unknow noad _
1323 DC-8150 ‘Currenlly Unknewn R:" mmﬁon Efforts e
1324 DC-5150 Cusrently Unknown Red Eftornts g_sggn [ g
1325 DC£150 Currently Unknown mmm Emem
1326 | 44 MB Carnrioge Currenily Unknown Reor
T8 s = mu known Restorstion Efforts ongouy
T o S Restorstion EfOTS
1331 3s Currently Unknown o o
1332 3.5 Floppy Currenily Uninoum Res1oration
1323 3S5F Currently Unknown Restoration EMEM o
13M 3. Curranily Unknown Eflos
5 i S ritty Unknown Restoration Efiorts 0
= XY, Cane Resworetion Effoits
1337. X Cul Unknown R Efore
41338 3.5 F Curmantly Unknown R s o
1338 3.5 Fio : Currently Uniinown e
40 3.5 Floppy Currently Unkhown MM\ e
1341 3.5 Floppy Curmantly Unknown Res oration
1342 3.5 Floopy Currently Unknowt aummraumm >
1343 3.5 Flo Currently Unknown . MEM
1344 3.5 Floppy " Currendly Unknown Rastoration S e
1345 3.5 m Unknewn WR. bon EPR>.
1348 3.5 Floppy Currently Linknown Wmmﬁon Erone
1347 3SF Currantly Unkngwn Raslor o ot
e 3 ppy CUMU KROWN Rastoration Efforts
o 5 :b Cudrently :,Jnﬂmn Eftorts
1350 3.5 e
1351 3.5 Floppy CM mut:‘t::n o going
1352 a.5 Floppy Currently Unkiiown MR e
1353 .6 Floppy Curmently Unknown Wmmn e
1= 1. ooy T Rasoration Eftorts
355 3.5 Floppy Cumantly Unknown e oo
385 LK} Currently Unknown et -
1357 3.5 Floppy Cisrantty Unknown MR“‘ rath memm
1358 3.5 Currently Unkoown oration
1358 S Floppy Curmently Unknown anlm Emem
11 0 Cmm Unknown Resioration Effots
S 2 FRpeY : ity Unknown Reatoration Efforts
AT e Restorstion Efiors
1383 3.8 Currently Uinknown B o Eiors
= = g%%m Restoration Efforts :
1385 3.5 Floppy e _
1366 3.5 Floppy Currently Unknown Rastoration Effons ©

9:26 AM
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1367 3.5 cm— Mm'm Efforts

1388 35 Fioppy | Comemthyunknown Festcraiion Efforts ongo

1388 3.5 Floppy Currently Unknown —T Restoration Efforts

1370 3.5Foppy Currentty Unknown_ Restoretion Efforts

1371 3b6F [ Curmntly Unknown e sstoration Efiorts ongo

1372 315 Fi __.%’u_mﬂtrnm n Efons

13713 5 [ Currenty Unknown Restormbon Eforts

1374 3.5 FIoppy _ Curreatly Unknown Restoration Efforts
3575 | 3.5Fwppy | Cumentty Unnowt Reatoration Efforts

1378 3.5 Floppy Currentty Unknown Restoeation Efforts

T377_| 3.5 Flopey Currgrity Urinows Reetoration Efors

1376 |35 Floppy | Cumenty Lasnous Radioration Efiors
4379 35 Floppy | curently Unknown Resiorstion Effons

1380 3.5 _mw——-m—— Restoration Eflorts ongo

1381 35F M Rastoration Efforts om'

1362 3.6 Fioppy Jﬂ'ﬂ%‘?—-“"“mﬁ Testoration £

1383 35 ‘Restoravion Efforts ongelng

7384 | 35Fiepy |  Curenty LeORT Restoration Effons ongoing |

1385 35 Flopgy | Curtenty UNKNOWR _ T Rpiorgtion Effons ongos

1386 S Floppy | Currently Unknows_ Restoration Efforts

1387 3.5 [ Cunentty Unknown_ e o

1388 35 Fioppy | Curnuntly Unknown Reetration Effors

1380 15 Fbm l .CUH!HH Unknown Res o Effors

1380 3.5 Flopoy Currently Unknown Restoration Efforns

1391 35 FIOpPY Currently Unknown Restoretion Efforts °

1382 3.5 Floppy Cu Unknown Rastorsiion Efforts ongoing

o 1 32 [ Curmmly UMOMR T Reuioration Efors sn0nd.

1354 _AM—_M'M——__—-— Rasioralion Efiorts O

1395 | _3.5Floppy —__Cumentty Unknown Restoration ENOMs on

1396 3.5 Flopp) _Mu-ﬂ-@—‘“i Restoration € o
137 | 3bfkepy | CumentyUsinoen
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GREGORY P. STONE (State Bar No. 078329)
STEVEN M. PERRY (State Bar No. 106154)
MUNGER, TOLLES & OLSON LLP

355 South Grand Avenue

Thirty-Fifth Floor

Los Angeles, California 90071-1560
Telephone:  (213) 683-9100

Facsimile:  (213) 687-3702
gregory.stone@mio.com; steven.perry@mto.com

PETER A. DETRE (State Bar No. 182619)
CAROLYN HOECKER LUEDTKE (State Bar No. 207976)
MUNGER, TOLLES & OLSONLLP

560 Mission Street ,

Twenty-Seventh Floor

San Francisco, California 94105-2907

Telephone: (415) 512-4000

Facsimile: (415) 512-4077 . :
peter.detre@mto.com, carolyn.luedtke@mto.com

PETER 1. OSTROFF (State Bar No. 045718)
ROLLIN A. RANSOM (State Bar No. 196126)
SIDLEY AUSTIN BROWN & WOOD LLP
555 West Fifth Street, Suite 4000

Los Angeles, California 90013-1010
Telephone:  (213) 896-6000

Facsimile:  (213) 896-6600
postroff@sidley.com; rransom@sidley.com

V. BRYAN MEDLOCK, JR. (admitted pro hac vice)
SIDLEY AUSTIN BROWN & WwOOD LLP

717 N. Harwood, Suite 3400

Dallas, Texas 75201

Telephone: (214) 981-3300

Facsimile: (214) 981-3400

E-mail: bmedlock@sidley.com

Attorneys for Defendant and Counterclaimant

RAMBUS INC.
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

YNIX SEMICONDUCTOR INC., etal, | CASENO.CV 00-20905 RMW

Plaintiffs and Counter-Defendants, SUPPLEMENTAL CASE MANAGEMENT

- STATEMENT OF RAMBUS INC.
vS. .
‘ Date: . May 20, 2005
RAMBUS INC,, ‘ Time: 10:30 a.m. m
Ctm: Courtroom 6, 4" Floor

Defendant and Counterclaimant. Before:  Hon. Ronald M. Whyte '

I o RAMBUS’S SUPPLEMENTAL CASE
10990%5. - | | MANAGEMENT STATEMENT
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On April 4, 2005, Rambus Inc. (“Rambus™) advised the Court and counsel for the
various Hynix entities involved in this case that it had discovered a large number of backup tai)es

(collectively, with other removable electronic media, “backup media”) that might contain

;information, not previously produced, that was responsive to discovery requests in this case. See

letter dated April 4, 2005, from Gregory P. Stone to The Honorable Ronald M. Whyte, a copy of
which is attached hereto as Exhibit A. The Court held a telephonic Status Conference on April
11, 2005, to discuss these developments with the parties. Co;lsistent with the Court’s comments
during the April 11 Status Conference, on April 21, 2003, the parties jointly submitted a proposed
order that, among other things, vacated the trial and pretrial dates for the first two phases of this
case — an evidentiary hearing on Hynix’s unclean hands claim and the trial of Rambus'’s patent
infringement clairﬁs _ but left intact the October 17, 2005 trial date and various pre&id dates for
the third phase of this case — Hynix’s antitrust and section 17200 counterclaims. A copy of this
proposed order, which the Court apparently has not yet entered, is attached hereto as Exhibit B.
On April 22, 2005, this Court held a further Case Management Conference at which the backup
media recently discovered by Rambus were further discussed. Following this heanng the Court
entered a Supplemental Case Management Order dated May 2, 2005, a copy of which is attached
hereto as Exhibit C. '

_In compliance with the proposed order filed by the parties, Rambus served on
Hynix, on April 27, 2005, a Verified Statement Re: Discovery Of Backup Tapes, a copy of which |
is attached hereto as Exhibit D. Each Friday, beginning on April 15, 2005, Rambus has delivered
to Hynix’s counsél a letter, accompanied by documents, restored and obtained from the recently-
discovered backup media, that are responsive to Hynix’s document requests as limited or |
construed by Rambus’s responses and objections and various Orders of this Court and of Special

Master Read Ambler. Copies of each of these five letters are attached collectively as Exhibit E

'hercto.‘-

! Hynix, through its counsel, has raised certain questions about the information Rambus has

_provided to Hynix in its Verified Statement and in its weekly letters. The correspondence

bcthen counsel on these topics is attached heretoas Exhibits F, G, H and L.

1099099.1 9. RAMBUS'S SUPPLEMENTAL CASE
' ' ' . MANAGEMENT STATEMENT
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Suﬁﬁcienrt' i_nformétion has now been obtained regarding the various pieces of
backup mgdia that Rambus has discovered and that were thought to potentially contain responsive
information to permit Rambus to advise the Court and Hynix of the following: (1) Rambus can

now describe a process that it proposes to follow respecting the extent to which it intends to

restore and review the backup media that it has discovered; (2) Rambus can predict with some
confidence that its production of documents and other information from the backup media that
remains to be reviewed will be completed prior to July '§9, 2005; and (3) the unclean hands

evidentiary hearing and the trial of Rambus’s patent inﬁ'ihgement claims can now be rescheduled

for September and October 2005, respectively.

h Section I of this Cas"e Managemént Conference Statement, Rambus sets forth
background on its nev_\_rly-discovered backup media. In Section T1, Rambus sets forth the legal
standards applicable to the review of Ramﬁus's backup media, which are properly classified as
«jnaccessible” data, and demonstrates that the ameach that has been voluntarily adopted by
Rambus meets — indeed, exceeds — its obligations under the law. Section I1I explains the process
by which Rambus i$ proposing to determine from the recently-discovered backup media what

documents existed in Jﬁly 1998 (and why this date is significant) and what documents were

‘created between July 1998 and Fcbruafy 2000 that are responsive to Hynix’s document requests

and have not already been produced. Section IV responds to Hynix’s May 17, 2005 |

Supplemental Case Mahagemcnt Conference Statement. Finally, Section V sets forth Rambus’s |

proposed trial schedule for the three modules in this action.

I BACKGROUND ONREVIEW OF ﬁECENTLY-DISCOVERED BACKUP MEDIA
Rﬁmbus has conducted an exhaustive search for backup media. Rambus has |

forwardéd 1,414 pieces of backup me&ia fo its ouiside' vendors for analysis as to whether or not

they contain recoverable information.> That backup media currently can be divided into three

"2 Rambus, which is an engineering and design company, has substantially more than 1,414 pieces

of removable electronic media in its possession. The 1,414 pieces referenced in the text were
:dentified in one of two ways. First, if the Jabel information and/or information from the creator
or custodian of the media provided a basis for believing that it might contain information

’ responsive to outstanding discovery requests, then that piece of media was included in this total.
‘Second, if Rambus was unable to determine whether ornota piece of media was likely to contain

responsive information, Rambus forwarded that piecg of media for analysis and it is included in

10990%9.1 3. RAMBUS'S SUPPLEMENTAL CASE
' MANAGEMENT STATEMENT
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‘documents that-a “litigation hold” was being imposed and that those individuals should retain

groups. First, 1,077 pieces of media have been determined to be blank, bad media (which means

no data can be read from the media), or cleaning cartridges. Second, 327 of the 1,414 pieces.of
media Bave been foﬁnd to contain recoverable data. Third, another 10 of the 1,414 pieces of
media are still being evaluated by Rambus’s outside vendor to determine if they contain
recoverable data.

Within the second group — the media that to date have been found to contairl
recoverable data — the backup media have been separate‘d'fu‘nher into two sub-groups: (A) those
that are not reasonably likely to contain information or documents that are responéivc to Hynix’s
document requests; and (B) those that either gre reasonably likely to contain responsive |
information or documents, or as to which no determination has yet been made one way or the
other. Within this latter sub-group, the (B) sub-group, as described further below, the backup -
media has been broken down into three fur_ther sub-groups based on the date on which the data
was recorded to or stored on the backup media. Rambus iaroposes handling these various

categories of media in different ways; the process Rambus proposes for each category, and the |

rationale underlying that process, arc described in Section I1I below.

Before turning to the specific propbsals Rambus is making to address these four
categories of media, a bit of context may be useful. As the Court knows, Rambus first brought a
patent infringement action on January 18, 2000, when it sued Hitachi. ‘Later, on August 8, 2000,
Rambus sued Infineon for patent infringement. Shortly thereafter, on August 28 and August 29,
2000, respectively, Micron and Hynix filed separate suits against Rambus seeking, inter alz_'a, a
declaratory judgment that certain of Rambus’s patents were invalid or not infringed. Rambus
began collecting documents from various of its employees and files in late 1999. In 1999 and

early 2000, Rambus. advised employees that it had identified as likely sources of relevant

documents related to the issues in suit.

the total. If Rambus was able to determine, based upon information provided by the creator or '
custodian, that a particular piece of media was unlikely to contain non-duplicative information
responsive to outstanding discovery requests, Rambus did not forward this media to its vendors
and it is not included in this total. o

. RAMBUS’S SUPPLEMENTAL CASE
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These éfforts to ‘collect relevant documents and to ensure the ongoing preservation
of documents n'lodiﬁed ihc then-existing document retention practices ét Rambus. Rambus'’s
them:xiﬁting document retention policy has been fairly described as a “standard” policy, of the
type found at many cqmpanies, and it was put in place at the suggestion of and in accordance with
the advice of well-respected attorneys, Dan Johnson (initialty at Cooley Godward and later of
Fenwick & West) gnd Dianc Savage (of Cooley Godward). This policy was put in place in July
1998. Prior to July 1998, Rambus did nét i1ave a document retention policy; employees could
retain documents and keep or delete e-mails as they determined was appropriate, subject to the
constraints of storage space limitations (physical and computer-based) and organizational

initiatives (commonly known as “spring cleaning”). There has been no claim that Rambus should

" pot have put a document retention policy in place in July 1998; there has been no claim that it

should have continuéd to operate without any company-wide guidelines for document retention.
Rather, the claim made in the Infineon litigation and repeated here is that, in July 1998, Rambus’s
document retention policy should have 'includcti a “litigation hold” for documents relevant to
claims that SDRAMs and DDR SDRAMs infringed Rambus patents.®

The critical time period, then, for the spoliation allegations that Hynix makes
against Rambus starts in July 1998 and ends in early 2000. In other words, what documents
(including e-mails) existed in July 1998 or were created after that date that were thrown away or
deleted before early 20007 One way that has been suggested for Rambus to restore what
documents existed in July 1998 is through the use of its backup tapes; however, those tapes were
td have been destroyed or erased under the terms of Rambus’s document retention policy, which

provided that baicku‘p tapes would be réwined for only 90 days.' Similarly, if daily backup tapes

3 Hynix makes this claim although none of the patents-in-suit had issued as of July 1998 (indeed,
the first of the patents-in-suit did not issue until approximately one year later), and although
Hynix did not release samples of its first DDR SDRAM part until June 1999 and JEDEC did not
publish a DDR 'SDRAM standard until August 1999. Among other things, Rambus intends to
prove, during the upcoming “unclean hands” evidentiary heanng, that no litigation holé was
required until early 2000. Notwithstanding this fact, as discussed further below, Rambus has
voiuntarily assumed the obligation of reviewing certain backup media created prior to that date.

4 Contrary.to assertions that Hynix has made in corrcspondchcc to Rambus, the law recognizes

| that a party ordinarily is not required to preserve inaccessible backup tapes, even when it

reasonably anticipates or is involved in litigation. See, e.g., Zubulake v. UBS Warburg LLC, 20

0990991 5. RAMBUS’S SUPPLEMENTAL CASE
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~emergency orr‘sir»nply because it has neglected to discard it, should not be put to the expense of

doing so.”); see also Byers v. llinois State Police, 2002 WL 1264004, at *11-12 (N.D. IiL. 2002).

argues Rambus should have done.

. 10950%.1 . -6-. MANAGEMENT STATEMENT

had been created and retained for every day from July 1998 until February 2000, Rambus might

be able to recreate all the electronic documents and other data that existed during that time period,
but that no longer exist (perhaps because they were overwr:lttcn, deleted or lost, such as when a
hard drive crashed). Having now discovered certain backup media that may contain what existed

in electronic form in July 1998, when Rambus instituted its document retention policy, and that

shed light on what was created after that date, Rambus proposes 10 take more than reasonable

steps to retrieve this information from that media.

1L PARTIES ARE NOT ORDINARILY REQUIRED TO SEARCH BACKUP MEDIA

Parties do not usually restore inaccessible backup tapes in order to comply with
discovery requests, and in only rare circumstances are they required to do so. See McPeek v.
Asheroft, 202 FR.D. 31,33 (D.D.C. 2001) (“There is certainly no controlling authority for the
proposition that restoring all backup tapes is necessary m every case. The Federal Rules of Civil
Procedure do not require such a search, and the handful of cases [that discuss the issue] are
idiosyncratic and provide little guidance.”); Rowe Entertainment, Inc. v. Williarﬁ Morris Agency, |
Inc., 2002 WL 975713, *7 (SD.N.Y. 2002) (“[A] party that happens to retain data only in case of

producing it. J udge Francis found that the back-up tapes. clearly fell into [this] category as there

is no evidence that defendants ever search these tapes for information or even have the means for

This limitation on responding parties' discovery obligations is in large part due to

F.RD. 212,218 (S.D.N.Y. 2003) (“Zubulake IV”); Thompson v. United States Dept. of Housing
and Urban Devel., 219 F.R.D. 93, 100 (D. Md. 2003); see also The Sedona Principles: Best
Practices Recommendations & Principles for Addressing Electronic Document Production (Jan.
2004 version) at 20, 24-25 (available at http://www.thcsedonaconference.org/publications_html).
Accordingly, there is no basis for Hynix’s suggestion that the recycling or erasure of Rambus'’s
backup tapes was improper. Notably, Hynix continued its practice of recycling backup tapes at
periodic intervals after it sued Rambus. Thus, consistent with the law and with the practice of
other companies, such as Hynix, it would be proper for Rambus to have continued to recycle its
backup tapes even after it was involved in litigation, and it certainly would have been proper for
Rambus to continue recycling backup tapes until it was involved in litigation (notably, Hynix
continues to recycle its backup tapes t0 this day). Put differently, therc is n hasis in law or in the
contemporary practice of others (including Hynix) to impose on Rambus an obligation to retain

all of its backup tapes beginning in July 1998, or even earlier, which is what Hynix apparently
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the nature and pufpose ‘of backup media. Backup media genmlly do not contain information that
is accessed regularly dunng the course of business. Rather, the primary purpose of backup media
is to preserve a corporation’s electronic information in case of a catastrophic event. See Manual
for Complex Litigation (4th) § 11.446 (“Backup data are created and maintained for short-term
disaster recovery, not for retrieving particular files, databases, or programs.”); Proposed
Amendments to the Federal Rules of Civil Procedure, August 2004 version (attached hereto as
Exhibit J), at 11.(*[S]ome information may be stored solely for disaster-recovery purposes and be
expensive and difficult to use for other purposes.”); see also McPeek, 202 F.R.D. at 33 (“Backup
tapes are by their nature indiscriminant.”).

Because backup media are intended for disaster recovery, rather than routine use, it
is often difficult to access the information on the media, particulaﬂy ona selectjve basis. See
Zubulake v. UBS Wafburg LLC, 217 F.R.D. 309, 319 (S.D.N.Y. 2003) (“Zublake I") (describing a
host of technical difficulties encountered in trying to access dataon a backup tape); see also
Manual for Complex Litigation (4th) § 1 1.446 (‘:[Backup] tapes or disks must be restored to the
system from which they were recorded, or to a similar hardware and software environment,
before any data can ‘e accessed. ). As a result, retrieving information from backup tapes can be -
extremely expensive and time consuming, particularly when the tapes are in outmoded or
obsolete formats. See Byers v. lllinois State Police, 2002 WL 1264004, *10 (N.D. L. 2002)
(“[D]axed archival systems commonly store information on magnenc tapes which have become
obsolete. Thus, parties incur additional costs in translating the data from the tapes into useable

form.”). Due to the difﬁcult1es mherent in retrieving relevant data from backup media, they have

:nghtﬁxlly been treated dxfferenﬂy than more acce351ble document storage systems

Although some courts have in Certam circumstances imposed an obligation to

, sean‘h backup medla, theu' analysis has not been uniform, and instead appears devised on a case-

by-case basis. See McPeek, 202 F. R.D at 33 see also Report of the Civil Rules Advisory
Commxttee at 3.(May 17, 2004, revised Aug. 3, 2004 (“Case law is emergmg, but it is not

nsxstent and discovery dlsputes are rarely the subject of appellate review.”). As the law in this

area is developing, with mixed dec1saons and no clear precedent, the most useful source from

" RAMBUS'S SUPPLEMENTAL CASE
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_ retrieval. The preservation or searching of non-active data and information such as disaster

. source other than active information shall not be required absent an order of the court upon

retrieving and processing the data from such sources.” Memorandum from the Ninth Circuit -

: http://www.krollonu"ack.com/library/9thCirDra.ﬁ.pdf (emphasis added).

which to ascertain the scope of a party’s duty to search inaccessible media such as backup tapes is
the Proposed Amendments to the Federal Rules of Civil Procedure (“Proposed Amendments™),

attached hereto as Exhibit J.* The Proposed Amendments are the product of work of the Civil

Rules Advisory Committee over the last several years. See Report of the Civil Rules Aavisory

current version of Federal Rules does not adcqﬁately address the complexity of electronic -
discovery. See id. at 4 (“The uncertainties and problems lé\n‘ryexs, litigants, and judges face in
handling electronic discovery under the present federal discovery rules are reflected in the
growing demand for édditional rules in this area.”).’

The Proposed Amendment to Rule 26(b)(2) specifically addresses searching
electronically stored information that is “not reasonably accessible.” Its provisions compel the
conclusion that Rambus should not be reqmred to search its backup media to any extent beyond
that already undertaken by Rambus.

The Proposed Rule states, in pertinent part.

A party need not provide discovery of electronically stored

information that the party identifies as not reasonably accessible.
On motion by the requesting party, the responding party must show

$ The Sedona Conference Working Group on Electronic Document Production, is 2 good _
secondary source for principled guidance. Tts work involves a collaborative effort by leading
academics, judges and practitioners t0 devise a workable set of guidelines for electronic
discovery. The Working Group also advocates that a party typically should not be required to
preserve or search all inaccessible data. See The Sedona Principles: Best Practices
Recommendations & Principles for Addressing Electronic Document Production (January 2004

version) at 23-25, 31, 44-46 (available at hgg://www.ﬂlesedonaconfcrcnce.org[publications html)

6 Presumably for similar reasons, the Ninth Circuit Advisory Board also proposed a model local
rule addressing the obligation to search backup tapes, which likewise supports Rambus’s position
set forth in this Case-Management Statement. The text of the Ninth Circuit Advisory Board’s
proposed model-local rule reads as follows: “Rule 2: The obligation to search for electronic data
and documents shall be limited to a search of active data that admits of efficient searching and

recovery backup tapes; deleted, spadowed, fragmented or residual data or documents; or any

motion by the requesting party demonstrating a need for such preservation or searching, the
likelihood that relevant information not available from other sources will be found in such media,
and that the relevance of such information and data outweighs the cost, burden, and disruption of

Advisory Board, Proposed Model Local Rule on Electronic Discovery, available at

: , - 8 ) N RAMBUS'S SUPPLEMENTAL CASE
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‘and 44MB cartridge), each of which can be, read on_ly.with matching equipment. Many different

that the information is not reasonsbly accessible. If that showing is
made, the court may order discovery of the information for good
cause.

Proposed Rule 26(b)(2)(C) (attached as Exhibit K).7 The Committee Note clarifies the meaning

of the phrase “not reasonably accessible” as follows:

For example, some information may be stored solely for disaster-
recovery purposes and be expensive and difficult to use for other
pUurposes. Time-consuming and costly restoration of the data may
be required and it may not be organized in a way that permits
searching for information relevant to the action. Some information
may be “legacy” data retained in obsolete systems; such data is no
jonger used and may be costly and burdensome to restore and
retrieve. Other information may have been deleted in a way that
makes it inaccessible without resort to expensive and uncertain
forensic techniques, even though technology may provide the
capability to retrieve and produce it through extraordinary efforts.
Ordinazilly such information would not be considered reasonably
accessible.

Proposed Amendments, August 2004 version, at 11 (emphasis added).

The backup media in Rambus’s possession do not contain “reasonably accessible”
information. In particular, the server backup tabes that Rambus has discovered were “stored
solely for disaster-recovery purposes and [are] expensive and difﬁcult to use for other purposes,”
and the information on the media is “legacy data, retained in obsolete systems.” Specifically,
these tapes are remnants from pfior disaster recovery backup systems used by the company at

varying points in time. Some media contain data from more than one backup session; in other

cases, a single backup session spans multiple tapes. Because this media was intended to be used

for disaster recovery, not as data archives, user data is intermixed with system files, making

extraction of the user data particularly difficult.

The “legacy” and “obsolete” nature of the media and the s_dftwarc and hardware

used with the media is likewise apparent. The media types include DLT, 8mm, DC-6150, DDS, .

types of backup software were used to create the medi#,_’includi_ng Tar, Dump.SOLARIS, Veritas,

7 The above text is that of the recent draft of the Proposed Amendments. It was distributed May |,
4, 2005 on compact disc at the Association of Business Trial Lawyers Seminar entitled “Zubulake |-
Earthquake: The Looming Traps in E-Discovery.” : .

. RAMBUS'S SUPPLEMENTAL CASE
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‘mail. . . . It must be recalled that ordering the producing party to restore backup tapes upon 2

Bud Tools, and Dump.NetApp. Moreover, some of the media contain backups not of traditional
servers, but of network-attached storage devices backed up using the NDMP protocol, addmg
further cérnplexity to the restoration process. Files created under the Unix, Windows and
Macintosh operating systems have been found on the same tap; sets, with each Macintosh file
split into separate, paired files for storage ona Unix file system. Various outdated data
compression formats have been encountered, including LHZ, HQX, and SIT. In short, the data
on these backup media was not organized to facilitate targétéd access of user-generated data, and
the process of extracting and segregating possible user-generated data from the backup media has
already taken weeks and cost Rambus in excess of $1 miltion®

Accordingly, under Proposed Rule 26(b)(2), Rambus should be iecjuired to search
the backup media at issue only if Hynix can demonstrate good cause, which requires the Court to
«palance the requesting party’s need for the information 'and the burden on the résﬁonding party.”
Proposed Amendments, August 2004 version, at 14. See also Manual for Complex Litigation
(4th) § 11.446 (noting that limitations on discovery authorized in existing Rule 26(b)(2) “should
be used to discourage costly, speculative, duplicative, or unduly burdensome discovery of
computer data and systems.'”).9 Hynix simply cannot sustain this burden. Notwithstanding that
Hynix cannot establish that it has any need for any responsive information that may be on
Rambus’s backup media, or that any need it does have outweighs the burden on Rambus of
restoring data, processing it and reviewing it for responsive documents, Rambus has voluntarily

adopted an approach to restoring and reviewing the data contained on certain of the backup media

8 Rambus estimates that the cost required to process, have counsel review, and produce
documents from each gigabyte of data is approximately $17,200, requiring 107 hours of time.

% These standards were not created out of thin air. Rather, the unique problems increasingly
presented by the existence of inaccessible data sources have been recognized in the emerging case
law. See Proposed Amendments, August 2004 version, at 14 (acknowledging case law has begun
to develop on the topic and citing Zubulake 1, Rowe, and McPeek). Although the precise tests .
adopted by the courts that have considered these issues vary, the courts have uniformly advocated
restraint in iinposing any duty to restore and then review the contents of backup media. See, e.g.,
McPeek, 202 FR.D. at 34-35 (“If the likelihood of finding something was the only criterion, there
is a risk that someone will have to spend hundreds of thousands of dollars to produce a single e-
showing of likelihood that they will contain relevant information in every case gives the plaintiff
a gigantic club with which to beat his opponent into settiement.”).

1  0- . RAMBUS’S SUPPLEMENTAL CASE
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it has located, consxsteﬁt with the factual background and legal principles set forth above, as
dm‘”d_ in Section III below. Because Rambus’s estimates regarding completion of its review
of materials from the backup media are necessarily based upon the approach.that it has adopted,
Rambus requests rthat the Court consider this approach and acknowledge that Rambus may

proceed accordingly.
j1188 RAMBUS’S PROPOSAL REGARDING ITS PROCESS FOR REVIEW OF

SELECTED- RECENTLY-DISCOVERED BACKUP MEDIA

_A. System Backup From Maz 19, 1996

Rambus has discovered nineteen gmm backup tapes that were created (populated
with data) on May 19, 1996.1 Rambus s out51de vendors have restored these nineteen tapes and
determined that they all contain recoverable data, there is a total of 65 gigabytes of data on these
tapes. Although'one tape (Tape 9 of 20) appears 1o be missing, this set of nineteen tapes appears
to be a reasonably complete backup of the Rambus servers as of May 19, 1996. Rambus has
already begun to review documents from these mneteen tapes for responsiveness t0 Hynix's
requests for production and began producing documents from these tapes on April 15, 2005.

Although it helievee that review of the documents on these tapes is not required by law, Rambus

‘has voluntarily undertaken this action because it appears that these nineteen backup tapes

constitute the most complete backup that pre-dates Rambus’s adoption of its document retention
policy. -

B. Media Created Before May 19, 1996
To date, Rambus’s outsxde vendors have 1denuﬁed 108 pieces of backup media
with rec'overableldata that were created befare the May 19, 1996 backup described in Section

III(A) “These 108. pieces of medla are hsted on Exhibit L and contain 26 gigabytes of data.

| Rambus does not behevc that it should be xeqmred to search tnese 108 pieces of media. While

there may have been responswe documents both creat ed and destroycd prior to May 19, 1996, not

even Hymx contends that Rambus should have had a htxgahon hold in place at this time.

10 1t appears from the labels on the tapes —which 1dent1fy each tape as X of 20 - that thas set

“originally consisted of twenty tapes.

; . ' S11- . RAMBUS S SUPPLEMENTAL CASE
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Accordingly, there is no justification for requiring Rambus to go beyond its review of the May
19, 1996 backup, and to further restore and search backup media created prior to that date.
C. Media Created After May 19, 1996, And Before February 2000
In light of the allegations lodged by Hynix, Rambus intends to review (in addition
10 the May 19, 1996 backup tapes) the data on the backup media created after May 19, 1996, and
before February 2000, that appear reasonably likely to comaln documents responsive to Hynix’s

requests or that Rambus cannot exclude as rof reasonably hkely to contain responsive documents.

There are currently twenty-five pieces of media within this category and they contain a total of 39 l

gigabytes of data. A list of the twenty-five pieces of media in this category is attached as Exhibit

‘M.

In addition, there are currently eighty pieces of backup media with a total of 159
gigabytes of data that were created after May 19, 1996 and before February 2000 that have been
determined by Rambus nof to be reasonably likely to contain discoverable ir1formaﬁoi A listof
these eighty pieces of media is attached as Exhlbxt N. Because they are not reasonably likely to
contain discoverable information, Rambus does not intend to review data from these eighty pieces
of media for responsweness to Hynix’s discovery requests.

As restoration efforts for some tapes are ongoing and as Rambus learns more about
the contents of the media, Rambus may identify additional pieces of media that should be listed
on Exhibit M and N, or Rambus may adjust its assessment of whether a piece of media is
reasonably likely to contain'documcms responsive 10 Hynix’s requests. Rambus will keep Hynix
apprised if it moves additional tapes into or between either of these two categories.

D. Medla Created After February 2000
As Rambus earlier explained, it began collecting documéms for its then-pending
patent‘inﬁingement litigation-in late 1999 and its efforts in ﬁmherance of this process continued
iheréaﬁér Duﬁng thls same time period, Rambus imposed a “litigation hold” on various of its
employees who 1t thought, were reasonably likely to possess’ relevant documents. There thus is

no reason to 1mpose on Rambus the burden and expense of rwtonng and reviewing documents

found on media created after Februa.ry 2000 (i.e.. ‘after the document‘collection had begun and

12 _ RAMBUS'S SUPPLEMENTAL CASE
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Rambus had instituted a litigation hold). Indeed, if in the circumstances of this case Rambus

were to be required to undertake this extraordinary effort, it would be equally appropriate to
require all partics in all litigation, including Hynix, to undertake & similar effort to restore and
review inaccessible data.

To date, Rambus has - dentified ninety-five pieces of media created between July
2000 and October 2000, listed on Exhibit O, which contain 8 total of 4,291 gigabytes of data. For

the reasons set ft;rﬁx above, Rambus does not intend to review this data. If Rambus were able to
reduce the per gigabyte cost of processing, review, and production from $17.200 per gigabyte to
$5,000 per gigabyte, the cost of processing reviewing all this data would still exceed $20 million.
E. Review Of Data For Documents 'Resgonsive To Hynix’s Discovery Requests
T_hus, Rambus currently proposes to review data from the May 19, 1996 backup -
tapes as well as the twenty-five additional pieces of electronic media listed on Exhibit M. As
noted above,'restqration efforts are ongoing for additional pieces of media and, if any of that
media falls within the May 20, 1996 to February 2000 time frame and is reasonably likely t0
contain discoverable data, o cannot be excluded on the grounds that it is not reasonably likely to

contain discoverable data, then there may be additional pieces of rmedia that Rambus will review.

Inthe meantime, Rambus has already completed 2 review of much of the data from the May 19,
. 1996 backup tapes. Gi\}en the current rate at which it can restore and review data, and allowing

for certain additional processes 10 be implemented to improve Rambus’s ability to avoid

producing duplicates, i.e., documents that have been produced at some earlier point, either as part

~ of other productions or frbm backup media, Rambus expects 10 complete the production of

additional responsive documents from this set of media by not later than July 29, 2005."

i1 This date also takes into account the time Rambus estimates it will take to review three
additional sets of documents. One setis documents that were recently collected from certain HR
and IT department employees who have been added as custodians based on Hynix’s new
documerit retention and backup media-allegatio'ns. A second set of documents includes
documents from Rambus’s server that belong to employees who left Rambus prior to the 2002
document collection for the FTC proceedings and whose files on the server were not identified
during that collection. The third set of documents s a set of documents from Rambus'’s 2002
FTC collection that Rambus determined were not responsive to the FTC’s document requests, but

which Rambus is revisiting t0 consider whether production to Hynix 1s called for.

‘ . . " RAMBUS'S SUPPLEMENTAL CASE
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F. Blank Or “Bad” Media

_ Hynix has requested the opportunity to have its experts inspect the media that '
Rambus’s experts have determined is blank or unreadable (“bad” media). There are 1,074 pieces
of media (along with three cleaning cartridges) in this category. Hynix has stated that it wants to
determine for itself that the media are blank, whether they previously contained data, and when
any data previously on the media was erased. Rambus is agreeable in principie to allowing Hynix
10 undertake this exercise, and has suggested that Hynix also .-seek to determine when any data
that was previously stored on thc. media was placed there (in other words, when the media was
originally populated with data).

Because Hynix will need to examine Rambus’s original media, and because there
are risks that the process of examining the media could alter thebmedia or any data on thé media,
and because Rambus is engaged in lit.igétion with other parties who also may want access to these
original tapes, Rambus has proposed that Hynix submit a written protocol that it will follow .
during its examination, that this protocol be agreed to by Rambus and its other adversaries, and
that experts representing Hynix, Rambus and Rambus’s other adversaries, be permitted to be
present during the examination. .

On May 17, 2005, Hynix responded, suggesting a protoéol for review of the blank
tapes by its outside vendor. Ho@éver, Hyﬁix rejecteci Rambus’s proposal that parties involved in |
other lawsuits with Rambus be permitted to participate. A copy of Hynix's response is attached
as Exhibit P. As giscussed in Section TV(B) below, the protocol proposed by Hynix for
inspection of the blank tapes is gcneraliy acce;ﬁable, but Hynix’s unilateral review of this media

is not. Therefore, Rambus expects that the issue will need to be addressed at the upcoming Case

Management Conference.’

IV. _RESPONSETO HYNIX’S MAY 17, 2005 SUPPLEMENTAL CASE

MANAGEMENT STATEMENT

MANAGEMENZ 520 22222

On May 17, 2005, Hynix submitted a Supplemental Case Management Statement

addressing various issues relating to Rambus’s ongoing review of backup media. To the extent

099099 14 RAMBUS'S SUPPLEMENTAL CASE -
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merits at the earliest possible opportumty Hymx’s unilateral request for immediate consideratuon

| by Hynix, Rambus’s response to those proposals is set forth below. In such event, Rambus also

’ recjﬁests that the Court resolve one additional issue that has recently been raised between the

not addressed above, this Section responds to the statements and proposals set forth in that
Supplemental Case Management Conference Statement.
As an initial matter, the bulk of Hynix’s Supplemental Case Managmt

Conferencé Statement is-duected toward discovery issues, including its arguments about the

adequacy of Rambus’s Verified Statement respecting discovery of the backup media and its
proposals for substantial, expedited dxscovery relating to such backup media. Rambus
respectfully subrnits that these issues are more appropnatcly presented to Special Master Ambler
in the first instance. While Rambus shares Hynix’s interest in moving expeditiously toward trial,

and looks forward to the opportunity to have its patent infringement claims considered on the

and expedited treatment of discovery issues by this Court (on issues that Hynix did not even raise
with Rambus prior to filing its Supplemental Case Management Statement, much less satisfy its |
meet-and-confer obligations) ignores the process’ that the Court has established for such issues.

Hynix’s approach also ignores the fact that there are numerous issues that are presently before

Judge Ambiler (or that will be shortly) that may impact casc management scheduling and the
ability of the parties to' get to trial. These inclu de recent and continuing disputes over Hynix’s
unfounded claims of privilege, Hynix’s disregard of an Order by Judge Ambler that a former

executive be made available for deposition on two-weeks notice, and its continuing failure to

produce documents thét Rambus must have in order t0 defend against Hynix's claims. Hynix
should not be permitted to pick and choose which discovery disputes are exempted from the

process the Court has established, and have the Court deal with those issues it wants treated on an

expednted basis.

To the extent the Court is inclined to consider the substance of the proposals raised

parties, as set forth in Section TV(A).

‘ | 3 ' C15. . RAMBUS'S SUPPLEMENTAL CASE
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- Statement, Hynix raises certain objections (6 the Verified Statement that Rambus provided

Hynix respecting that statement is attached as Exhibit G. Rambus submits that the Court’s review

A. Permitting Judge Abraham Sofaer (gef.)'Access To “Special Confidential”

Documents

Retired United States District Judge Abraham Sofaer has recently joined Rambus’s

Board of Directors. In light of his substantial litigation background and judicial experience,
Rambus believes that it would be highly beneficial to permit Judge Sofaer access 10 documents
marked by Hynix as “Special Confidential” under the protective order in this action. By letter
dated May 17, 2005 (attached hereto as Exhibit Q), Rmnbus requested that Hynix advise it of any
objections that Hynix may have to permitting Judge Sofaer such access. Rambus hopes that the
parties will be able to resolve this matter quickly and without the Court’s intervention. In the
event the parties are not able to resolve this issue, Rambus requests that the Court enter an order

permitting Judge Sofaer access t0 “Special Confidential” documents, subject to the terms and

provisions of the protective order.

B. EED’s Revnew of Blank Backup Tapes

As set forth above in Section III(F) Rambus does not object in pnnt:lple to
Hynix’s request that its outside vendor, EED, review the ongmal blank backup media consistent
with a mutually-agreeable protocol. In fact, the protocol proposed by Hynix is acceptable so long
as it is clarified that (2) Rambus’s counsel must approve any analysis of data discovered by EED,
(b) any costs associated with EED’s review of the blank media will be borne by Hynix, and (c)
any results of EED’s review will be shared with Rambus. However, for the reasons also set forth

above, any such review must mcludc other pames involved in litigation with Rambus, such as
Micron, that likewise may have an interest in evaluating these media.

C. Rambus’s Verified Statement

Rambus's ver e o o ——

In both correspondence with Rambus and in its Supplemcntal Case Management

pursuant to the proposed Order filed with the Court on Apnl 21. A copy of the Verified

Statement is attached as Exhibit D; a letter from Rambus s counsel addressing the issues raised by

of these documents will readily confirm both the completeness and adequacy of Rambus’s efforts.

099099 1 6 - o RAMBUS'S SUPPLEMENTAL CASE
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garage, was not searched. As counsel for Rambus has already informed Hynix, although it is

" documents from Rambus's backup media be expedited, and specifically seeks that the time limits
Managcment Statement) and certain unidentified interrogatories be shortened.
‘committed t0 working with Hynix to find dates in the near future that accommodate both the

Epﬁrﬁes' interest in pfo’mpt completion of this discovery and the schedules and other commitments

" of both the witness(es) and the lawyers. At present (and without consulting with Rambus), Hynix i

In any e‘vent, Rainbus cannot provide information that it does not have. Hynix
asks “how or why' the computcr storage area, located in a locked cage in Rambus’s parking

difficult to state with cqrtainty why any particular area was not searched, it was presumably

because no one expectpd that it was likely that responsive documents would be stored in a

computer eqmpmcnt storage cage. Hymx does not (and presumably cannot) articulate what
additional information it seeks. '
Hynix also asserts that Rambus is attempting to “cloak in privilege” certain facts
known by Rambus’s IT manager, Gary Bridgewater. Not so. As Rambus’s counsel informed
Hynix, any underlying facts known to Mr. B;idgewater that are relevant to this case may be

elicited from him in deposition. See Exhibit G. However, Hynix may not learn the content of

Mr. Bridgewater’s communications with counsel; it is that privileged information (i.e., what Mr.
Bridgewater told counsel duxing a meeting earlier this year) that Hynix now seeks.

In sum there is no basis for Hyni'x’s contentions respecting the propriety or
adequacy of Rambus’s Verified Statement. Inymx desires additional information respecting the
facts contained in that: statement, it may obtain such mformatlon in the Rule 30(b)(6) deposition

that it has already noticed.

D. Expedited Discovery Dates
Hynix requests that discovery relating to Rambus's discovery of and production of

associated with depositions (apparently only the two ;dentified in Hynix's Supplemental Case

With respect to the two depositions that Hymx has identified, Rambus is

has scheduled both depositions for the day after Memorial Day and the day before a previously- -

scheduled deposition of 2 Hynix witness, D.S. Chung. Dueto scheduling conflicts, Rambus will

, ‘ : . 17 . ' _RAMBUS’S SUPPLEMENTAL CASE
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not be able to make its witnesses available on that day. Rambus proposes that the parties meet

and confer respecting this issue, and expects that they will be able to mutually agree upon an
acccptzible date. '

With respect to interrogatories, Rambus car:not respond to Hynix's proposal
without first considering the number and scope of the interrogatories that Hynix intends to
propound (including the extent to which they overlap with the deposition topic§ that Hyhix has
identified). Rambus therefore proposes that, to the extent Hymx intends to propound
interrogatories rcspectmg the discovery of and/or recovery of data from Rambus's backup med:a,
it provide a copy of such interrogatories to Rambus so that it can make an informed detcnmnauon
about how much time it will need to respond. |

E. Exgedited Briefing For Additional Issues Reiating to Rambus’s Production-

Hynix requests a special “expedited” briefing schedule for issues related to
Rambus’s back-up tape production and suggests that it has already initiated the “meet and confer
process on these issues. Hynix is deliberately unclear about what issues it seeks to have heard on
an expedited basis. Indeed, Hynix notably does not describe the “meet and confer” it claims to
have “initiated.” First, Hynix wrote a letter to Rambus with a variety of questions and requests,
such as asking for better qualit}; pictures of the labels of the backup media. See Exhibit H.
Rambus responded completely and proinptly to Hynix’s letter and Hynix has raised no further
issues or concerns. . See Exhibit I. Second, Hynix claimed that one of Rambus s production CDs
was “unreadable” and demanded a replacement CD. See Exhibit R. Shortly thereafter, Hynix
apologized for the confusion and informed Rambus that the technical issues with the CD wcre on

Hynix’s end. See Exhibit S. In the event that Hynix identifies other discovery-related issues,
;.Rambus suggests as discussed above, that any such issues should be heard by Judge Ambler if,

after thc partles have met and conferred, the issue remains unresolved. Rambus has no objection
to Hymx 5 request that any and all discovery ‘motions related to Rambus’s production from the

backup media be Leard on one date and briefed in one letter brief.

w0005 , 18- RAMBUS’S SUPPLEMENTAL CASE
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F.  HynirsProposed Trial Schedule
1. Trial Dates
Rambus disagrees with Hynix’s trial schedule proposal. Instead, based on the

process for reviewipg backup medla outlined in Section III above, Rambus proposes the unclean

hands evidentiary hearing be set for September 6, 2005, and the Patent module be set for October

17, 2005, which is the date currently calendared for the Conduct module. Specific proposed dates
are set forth in Section V below In light of Rambus’s expec ted completion date for its review
and production of documents from backup media, there is no basis for delaying the unclean hands
evidentiary hearing until October, or deferring indefinitely a trial on the merits of Rambus’s
patent infringement claims. "

Rambus’s counsel has a sch eduling conflict with that latter of Hynix’s proposed
Case Management Conference dates of June 24,2005 and July 15, 2005. Rambus suggests
instead that Case Management Conferences be hcld on June 24, 2005 and Juls' 29, 2005. Rambus:

does agree that the Conduct trial dates can be schcduled at a July 2005 Case Management
Conference. '

2. | ~Timing of Expcrt Witness Deposmons

Hynix asks this Court to address its appeal from the Dlscovery Master's May 5,
2005 discovery order regarding expert depositions at 2 Case Management Conference. This is
procedurally improper. Under Local Rule 72-2, this Court can order Rambus to file an opposition
brief in response 10 Hynix’s appeal or, 1f no briefing schedule is set within fifteen days, then

_ Hynix’s appeal is automatically deemed denied. There is no reason (and Hynix identifies none)

for expedited and extraordinary consideration of this issue.

V. PROPOSED QCHEDULE FOR TRIAL OF THIS CASE

o ‘ In hght of the foregomg, Rambus proposes the followmg pre-trial schedule for the
three modules 1o be tried in thxs case. In addmon, Rambus attaches a proposed pre-trial order that -

r_eﬂects the following dates:

o055, | _19- ' RAMBUS"S SUPPLEMENTAL CASE
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CASE MANAGEMENT CONFERENCES

June 24, 2005 and July 29, 2005 at 10:30 am.

Rambus proposes that the Court set

further Case Management Conferences for

UNCLEAN HANDS: EVIDENTIARY HEARING

EVENT

PROPOSED DATE

|

All filings required by the Court’s Standing
eading B,

Order re Pretrial Preparation (H

including Joint Pretrial Statement) to be made.

August 18, 2005

(10 court days before Pretrial Conference for
Evidentiary Hearing)

|

All filings required by the Court’s Standing
Order re Pretrial Preparation (Heading C) to
be made.

August 25, 2005 ‘

(5 court days before Pretrial Conference for
Evidentiary Hearing)

Pretrial Conference for Evidentiary Hearing

September 1, 2005
(subject to Court approval)

Evidentiary Hearing

September 6, 2005

EVENT

- | (limited to 15 hours per side, exclusive of (subject to Court approval)
opening and closing statements)
PATENT TRIAL
PROPOSED DATE

Parties shall exchange Pretrial Statement for
Patent Trial

‘| Re: Pretrial Preparation, §B(8))

(including all items in Court’s Standing Order

September 19, 2005

All filings required by the Court’s Standing
Order re Pretrial Preparation (Heading B,

including Amended Joint Pretrial Statement)

September 28,2005
(10 court days before Final Pretrial

|to be made. Conference)
All filings required by the Court’s Standing | October 5, 2005
Order re Pretrial Preparation (Heading C) to ) )
be made. - (5 court days before Final Pretrial Conference)
. . -20- RAMBUS’S SUPPLEMENTAL CASE

MANAGEMENT STATEMENT -




EVENT

1

PROPOSED DATE

Final Pretrial Conference for Patent Trial

October 13, 2005

(subject to Court approval)

Patent Trial

(limited to 15 hours per side, exclusive of jury
selection, and opening and closing statements) (Subject to Court Approval)

October 17, 2005

CONDUCT TRIAL

~ Al existing dates should be vacated; new dates should be determined at a

subsequent Case Management Conference on July 29, 2005.

DATED: May 19, 2005

1099099.1

MUNGER, TOLLES & OLSON LLP

1'3)': @Wq%/%i}i@ ki

=~ (J Gregory P. Stone

Attorneys for Defendant and Counterclaimant
Rambus Inc.

RAMBUS'S SUPPLEMENTAL CASE
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PROOF OF SERVICE

Pl \S VAV /2 N

STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO:

1, the undersigned, declare: that I am employed in the aforesaid County; 1 am over
the age of 18 and not a party ‘0 the within action; my business address is 33 New Montgomery
Street 19% Floor, San Francisco, California 94105. )

On May 19, 2005, 1 served upon the interested party(ies) in this action the
foregoing document(s) described as: _

SUPPLEMENTAL CASE MANAGEMENT ST.A,TEMENT OF RAMBUS INC.

By placing O the original B a true copy thereof enclosed in sealed envelope(s) addressed
as stated on the attached service list.

[ZJ BY FEDERAL EXPRESS PRIORITY OVERNIGHT DELIVERY (AS INDICATED
ON ATTACHED SERVICE LIST) I caused such envelope(s) to be placed for Federal
Express collection and delivery at San Francisco, California. 1am “readily familiar” with

the firm’s practice of collection and processing correspondence for Federal Express
mailing. Under that practice it would be deposited with the Federal Express office on that
same day with instructions for overnight delivery, fully prepaid, at San Francisco, '
California in the ordinary course of business. 1 am aware that on motion of the party
served, service is presumed invalid if the Federal Express delivery date is more than one

day after dated of deposit with the local Federal Express office, pursuant to this affidavit.

D BY ELECTRONIC MAIL - (AS INDICATED ON ATTACHED SERVICE LIST) I
d caused such documents to be sent by electronic mail for instantaneous transmittal via
* telephone line. . '

@ (FEDERAL) I declare that 1 am employed in the .office of a member of the Bar of this
Court at whose direction the service was made.

Executed on May 19, 2005, at San Francisco, California.

Milvi Giesinger

1090533.1

PROOF OF SERVICE - CV 00-20905 RMW




e ' SERVICE LIST
' ' _ Hynix v. Rambus, Inc.

USDC CV-00-20905 RMW
Theodore G. Brown, 1Tl Patrick Lynch
Townsend asid Townsend and Kenneth R. O’Rourke
Crew LLP O’Melveny & Myers LLP
‘379 Lytton Avenue 400 South Hope Street
Palo Alto, CA 94301 Los Angeles, CA 90071-2899

1090533.1

E-mail: tgbrown@townsend.com

Susan van Keulen,

Thelen Reid & Priest LLP

225 West Santa Clara Street

Suite 1200

San Jose, CA 95113

E-mail: svankeulen@thelenreid. com

E-mail: plynch@omm.com,
korourke@omm.com

C-2-

PROOF OF SERVICE -CV 00-20905 RMW
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PROOF OF SERVICE BY HAND

I am employed in the County of San Francisco, State of California. I am over the

age of 18 and not a party t0 the within action. My business address is 560 Mission Street,

Twenty-

Seventh Floor, San Francisco, California 94105-2907.

On May 19, 2005, 2004, | served the foregoing documents described as:

SUPPLEMENTAL CASE MANAGEMENT STATEMENT OF RAMBUS INC. -

on the interested party in this action by placing true copies thereof enclosed in a sealed envelope
addressed as follows: . e

Geoffrey H. Yost, Esq.

Thelen Reid & Priest LLP

101 Second Street, Suite 1800
San Francisco, CA 94105-3601
E-mail: gyost@thelenreid.com

I caused such an envelope to be delivered by hand via WHEELS OF JUSTICE,

INC., 657 Mission Street, Suite 502, San Francisco, CA 94105, to the offices of the addressee.

1090533.1

1 declare under penalty of perjury that the foregoing is true and correct.
Executed on May 19, 2005, 2004, at San Francisco, California.

Milvi Giesinger

PROOF OF SERVICE -CV 00-20905 RMW
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Exhibit L

hpsfmmaecuemyw.memwmsmmmw

Tape No. Tape Label odia Type On(:. sln-
160 |Anagram files Oct 11, 84 v 0.01
168 | "WS NINTENDO RAC Tape ot #1 9-1.94, wS/bi,n wsfrev1.Qicad/chip, tar” . MM 0.67
177 |mac_sgisveam 7124035 MM 0.00
186 |V5 rev 2.0 NEC RAC tapeodt 1-95 VS/REV2.0/pe BMM 058

[ oo soe] om
200 |cirus feb DCE150 0.02
202 |BACKUPIARCHIVE TAPE P2/4MEG TOSHIBA DATA Rev 1.0 MARCH 10, 1992 VH DC6150| 14

——203 (post-it nate attached “scrateh” DC6160 ‘ 0.00
oo woe oot [ooem o
207 |cmusfen3 \ BC-6150 \

| 0.02
1197 |(pAPER LABEL IN CASE) fchuang fAyu farver lus hwe | omm | o
198 |(PAPERLABEL N CASE) fanay fchau / cobrunso reorowi fkim Al /e fnickall /52 frandolph | BMM \
Jstark ivictor fwayne fyang Hing 0.07
1200 |(NO LABEL) BMM 0.22
1203  |4.1.1b IPX system MM 0.00
1207 |sxrevi.0tapesys 8501 42895 MM 0.00
1208 |veievi.1 tapesys 8501 43785 MM o1
4213 |U2reve_cpi tape 8YS 85018/18/95 MM 249
1214  |~srinvas/getstart/projects tape sys 8501 9/28/35 aMM 015 ’
1215 {w2irev20 tepe sys 8501 BMM 047
1218 jwatchdop 12/04/35 . MM 1_'3.,
222 |WSirev2.0 tape sys 850132965 MM 0.00
1226 |4.1.31PX system BMM 0.00
1230 |Usirevd.0 tapesys 8501 516795 8MM 047
1233 |iusrigalindo tape sys 8501 930739 BMM 0.02
1735  |v5 rev2.0 Archive Nec RAC tar 1.30.95 MM 061
1239 |vSirev1.2 tapesys 8501 41311995 MM 008
1246 | momelsathusr3 cresh dump 1213795 BMM 122
1249 |original 4.1.2 system BMM 018
1250 |usenbogatin tape sys 8501 9730535 8MM 0.03
1256 |uzirevA_Npi tapesys 8501 82895 avm | o073
2260 |luseriopus 5/10/93 eam | 000
To62 | Wsniact.0 tape 8ys 8501 32995 BMM 0.00
1265 |vSirev2.0 tapesys8501 4 495 MM 0.00
1271 |UzevA_N tapesys 8501 872411995 MM 0.00
1272 |wa2ac1.0 tapesys 8501429 95 MM 0.i8
1274 |U2revA_A12pesys 8501 815795 8MM 250
1282 - U2irevA tapesys 8501 8114735 \ MM 224
1287 |uzirevA_F tapesys 8501 82485 | emm 252
1288 |dlock 4 20 9-8-92 RAC. | amv | o7




Exhibit L
Tapes from Before May 18, 1996TMRMMD°&|N0!P¢WTOW

[ .

Tape Ho. . . Tapelsbe Mesta Typs on;.‘ ™)
1290 [vizevi.0 apesys 8501 oo <21
1284 |momemarsiuserifractemp/20 8-30-92 MM | pag
1295 |WS rev 2.0 Archive Nintendo RAC tar 1/30/1985 , M | 026
1300 |(NO LABEL) ' o | a1
1307 |wairev1.1 tapesys 8501 oW | o2
1311 |U2revA_c tape SyS 8501 8/16/85 8MM 288
1312 |W2/rev1.2 Tape Sys 8501 } M 021
1314 lRambus canpany Confidential §-15-92 uqRAC C o . DC6150 | g1
1316 'rngg mgds2 (pad to bufter conriecliron) 3) VPJ3BN.ingds2 (Es:R cell) The tape is wiitten by “tar| DC61501
1317 |No Label. Postdt * 1-22:92 TAR format Vertex tesl tape 1 DC6150 | oo
Tova|Rambus 12720531 There are 3 Trem o tape VIGCNP ingds2 (output buffer), VPJ3BNINGDS2 | peg1s0|  0.00

(ESR cell), tpad.ingds2 (pad connecton cell) Yellow Post-it =BAD"

1320 |SME2491Y0011 wio PLL updates early December'91 oc6150| ggs
7321 |Romibus Inc. Company Confidential va RAC updates 10-6-52 0C6150{ .00
4325 Nﬂoa;-bd- Postt in case "Viki: Venex Semi. Tar 1 v50i.drec 1-8-82 Roy Wen 408-456-8900 | ne 450 0.00
7226 |Rambus Accounting BU-1 (post-t in case reads 529/92, 9/15/82, 1031/94) ol 0.03
1331 |Rembus Budget - All Master Disk 108191 asFioery|  g00
1332 |Rambus 1181 BU ' 3.5 Floppy]  0.00
1333 |Rambus Bu 8/91 ML 81 BACLS 891 WiP's 35FoppY] .00
4334 - |Rambus 352 Backup ' 3.5 Flopey|.

. ' - 0.00

o35 [Rambus7818U 6 MLT1BACLS TRIWPS ~ 35FioPeY] .00
133 |Rambus Backup 11781 ' : fasFoem| o000
e [amoes —SCTNG BUT FY90 Audit Schedues FY90 Tax Schedules ML OLD 100 TN M R
395 |Rambus /82 Backup ML 1/82 BACLS Rambus 1182 W/Ps 35FiopeY] .00

"3 |Rambus ACCTNG BUV 381 WiPs & ML Fia 43091 431 WiP's & ML 3sFioom] 000
3u1 |Rembus ACCTNG BUV 591 W/P's &ML 691 WiP's &ML 35FooPY] .00
1342 |FYS2 MLBU W/ FYS3 AuditAd] asFioppyl 000
1343 |FYs3 MLBU wi FYS3 AudtAd . a5 Foom| 000

“y3a¢ |Rambus ML S/9184CLS 9151 WP 35Flopmy| 000

1345 |Rambus 10/918U ’ 3SFlopR| 0,00
1346 |Rambus 2:62BU_ ML2I92BACLS 2752 WiP's Misc. WiP's _ 35Fioppy| .00
1347 |Rambus ACCTNG BU Il MLN 11/50 (0 MLN 10/80) MLN12/80 - 35 Floppy| 0,00
1548 |Rambus 12081 WiPs Blap, Ramous 12/91 BACLS Bkup R 35Fioemy  0.00
1349 \FY91MLBU wIFYSSAud:tAq . o o : ' 3.5 Flopey

.y . 0.00
1350 |Rambus Corpome W\der FramemakerIMac v3.0 New version 7/6/8 Disk 1/ DF1 6-9-93 {3.5FloppYl g0
1351 ‘BACKUP 472 Mid Pan. Butls Site Councils asfoey|

1352 |Billy's Graphics AppNote 67/83 3.5 Florey|  0.00




' Exhibit L
Tapes from Before May 19, 1996TMWDosNdeToRuiew

Tape No. - Tope Labs! . ‘ Gross Stxs
. NMedia Type o)
1355 |Rambus Technical Backgrounder 8/30/34 — [asmoeey] 000
1356 |Powermoint / Windows G.U.| Bik Diagram John Peddis 35FopeYl  0.00
nc. R Li! ersions, apers ost-l ’
1358 | ommonyeroanetiidocumentsiogiSens. Final 35Floppyl .00
1359 |Rambus 6/1/85 New Stides for CEO Tour : asFoeryYl 000
1360 |Rambus inc Enabling Tech for Graphics 3ASFopryY]  0.00
TGmBus B1e793, Rel Mo FRORAM el ook, B¢ page {7 1123 forwa) ..8oC. L0 i
1361 | jo1 j ; ' 3.5Floppy]  0.00
1362 |Rambus 7/30/93 Pentium Document. PTM.book, et al . v 3.5 Floppy] :
. 0.00
1364 |Rambus Inc. 5/3/95 Text for "enabling Hi Perf PC Graphics . PCi Paper asFoppY]  0.00
1366 |Backgrounder - old 12/92 3.5FopPYl 500
1367 {Rambus inc 53195 “Enabling Tech” Tempiate, New 3.5 Floppyl 0.00
1369 |Rambus inc.J Cates 415 903-3800 =Rambus. Demo postscript” 3.5FloppYl 00
1370 |Rambus 7r7R5 SVPCS5.d0c Mac 13.5 Floppy] 0.00
1371 |Main Memory WWZOIAM 3.5 Floppy| 0.00
372 |Backup 472 Billys excel fles 4052, JC Spare Backup 35F 0.0
4373 |Backup, Pcheck (Pentium App Note) ‘ : 35FiopPY] .00
1374 |Backup 12/92 Spare, Rambus Channe! foil, PVC Prev ' 35FoppY| g0
1375 |Back-up PVC Docs 12/82, 483 3.5 Floppy! 0.00
1378 {Backup 6/93 3.5FloppYl 00
1375 |PC Outiook 12184 pwpta.0 - : 35Floo| .00
Rambus 8/13/83 Ref Manual #2, Logical Packet 77777, Logical Operating Modes, Logica!
1380 |Transaction Formation, Logical Transaction Interaction, Logical Address Mapping, Logical 3.5 Floppy
initialization : ) 0.00
4382 |Rambus Memory: Enabling Technology for PC Graphics REV 1.0, Rec'd 5/3/95 35F0pRY| g.00
1383 Rambﬁs 8/13/93, RefManual#3, Logical Transaction Format, Logical Command function, 3.5 Fiopoy|
Physical Mechanical, Physical Eiectrical, Physical Timing, Notation, Glossary, RDRAM_refix ) 0.00
1384 |64M ST Longlead update.1, version 8/22/85 ) 3.5 Floppy 0.00
1385 |Rambus inc. 7/18/85, 64M Backgrounder Info : R
1386 |Cirrus Logic Logo Pg 3 as (cirlogo} 35FppYl oo
1387 |Testimonials £/23 8AM, updated 8123 7PM, udate 824 SAM as5Floppyl  gag
1388 |Sales Pres Cirrus 88, Rambus John Dillon : 35Fiopeyl g0
. "t Mac, Rambus PC Oumiook B/W, 1/10/94, Contact’ Nancy Hanrum Work (408) 522- £l
13% 17566, Home (41585681843 35FiopeY]  o.00
4392 |Vestimonial 8122195 ) - . |3sFppYl g0
1393 |2/24/84 Rambus Inc, J Carter 415 903 4725, Framemaker 3.0 file, Comipcon _' . |3.5FomRYl 00
1394 Rambus, 1oshiba Rambus Products, Summary with die photo merged, Framemaker 3.0 for MC, 14 5 Fioppy]
Comg *_wimDiskDoubier,ﬁJul'SS i . ‘ . 0.00
133 Rambus Inc. 5/7/95 RUGBE Technical Overview, Powerpoirnt Background : \3.5 Floppy] .00

[ Tom____ 2578 ]
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Exhibit M

Tapes From May 20, 1996 Through February 2000 That Rambus Proposes To Review

0% Tape Label Media Type Gm(:;m
154 Venus:/home/venus/usri, Venus:/home/venus/usr2 8MM 2.76
155 Jupitenlhomeljupiter/uer" Case label "Jupiter:/home/jupiterfusr2, 8MM
Idev/sd4f usr2 rdump Odsbfu 54,000 6000 125 1.75
156 Thomeljupiter/usr2_11/5/97  8MM 173
158 Venus:/homefvenus/usrd " 8MM 1562 -
1598 users (archived) 6/26/98 before netapp upgrade 8MM 1.55
161 Jindex 2 backup before move to/user 7/23/98 8VIM 443
170 mars:/home/mars/usri, mars./nome/mars/usr2, 712197 8MM 1.21
171 mars./home/mars/usr4 g§MM 1.64
175 Venus:Thome/venus/usr 5123197 8MM 1.82
184 (no label) 8MM 1.30
188 (no tabel) BMM 528
196 users before deleting (archived) 7/21/98 8MM 1.63
1206 Thome/umbriel/usrO (errors) &-1 3-92 SMM 0.77
1247 Venus:/home/venus/usrd usr10 5/23/97 8MM '2.66
1258 Mars: /home/mars/ust 7 sviM 1.70
1261 Venus/home/venus/usrb usr 7 5123197 8MM 2.55
1266 archive/igdisk for mching 5/28/1998 SVM 2.41
1278 miranda ive-0 8/5197 BMM 0.10
1299 Venus:lhome/venuslusre usrd 5/23/1997 BMM 2.47
1310 lasem.Oon1=/1g 7/1 5/98 (archive) 8MM
SDI 5106 |No Label 3.5 Floppy | 0.00132
SDI 5109 |1* IDF IRhino3A Zip Disk | 0.05664
SDI5110 |TSERN HD Mac Backup Disk 1 12/9/97 Zip Disk | 0.08300
SDI 5111 |WEB FTP CD 0.02343
spI 5113 |Copy of Gary B's email backup CcD 0.06387
[ Total 39.39]
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Exhibit N

Tapes from May 20, 1996 Thrpu'gh February 2000 That Rambus Does Not Propose To Review

10# Tape Label WMadia Typs Gm('ssas)m
157 \lindex 7/22/98 before move /index2 BMM 4.39
160 |tarindextariist 010298 - _BMM 0.00
463 |3M 8MM (NO LABEL) 8MVM 0.01
164 |Netra web logs 1272197 BMM 0.85
172 TRAC aijyeh 577198 . " sMVM 0.68
173 ~112m "x5 nec tranceiver TAYAOUT x5/REV 1.0, 12-16-95" sMM 1.58
176 |W!5, VS8 Y47 8MM 0.20
180 |(no label) sMm 0.02
182 (no label) sMM 2.34
185 |{no label) v 8MM 0.00
197 TACT PATCH BUNDLE, Y2K PATCH BUNDLE, RECOMMENDED PATCH DDS
BUNDLE, SICL, Fe60 SOFTWARE REV.4.1.1 0.29
198 “Ibackup of /. /export, jexport/cache ufsdump oubdsf 80 54000 /2000 after 8MM
bastion host removal 8/5/87 . 2.25
205 “design pianner version hid2.4D8a" DC-6150 1.99
1201 |(BLUE LABEL - Rambus Inc-Equipment No. 030104) sMM "~ 0.01
1204 l|archived gsemcon/log 7117/98 8MM 0.00
1205 Juserfimpdatd HJ Liaw 1/2 2/1/89 sviM 0.00
1209 |tararchive of flndexlspeedylindexlsatum 11/17/1997 - 8MM 2.86
4210 tarindex/tarlist 061998 (2/2) ' 8MM 0.36
1211 |V15, SX2, V0, V12 5/5/97 MM 4.54
1212 |LogicC Modeling rel.36 sMM 0.28
1216 IhomelhppolusomepidsA 8MM 0.30
1217 w10 Chuck Hung 4/3/98 8MM - 0.00
1219 _gt_‘ar_archive W1 Z2.\3 1/9/1998 8MM 6.48
1220 |pcdiy2 ped/w2 cvi 11/19/88 MM 2.33
12217 tar index/tarlist 041098 sMM 0.00
1223 Jserversitarlist old apps_082898 8MM 3.97
___1224 W2 V7 5/5/97 MM 4.39
1227 lhomelumbrielluserOIpZ sMM 1.48
1231 |archivellg for mchBIQB 8MM 3.26
1232 |Tape 3 Venus, Sun 9/19/1987 SMM 0.92
1234 (k2 t2 t2ii 15 11 4/30/1997 s8MVM 3.23
1236 (V17 D115 5/12/97 MM 4.03
__l237 W5 w8 5/1 3/97 "SMM 1.75
1238 |wW10a Chuck Hung4-2-98 sVIM 5.18
1240 U8, U0 5/9/197 8MM 2.14
71241‘ WA/bin, wilepic Ho 4/1/98 sMM 1.46
1242 {y2 511/97 ‘ BMM 430
[ 1243 imdiidocireleases/releases g7+ 98° Victor Lee B8MM 1.29
1244 proxy access logs tar format on hetra Q/29/1997 MM 0.43
1245 |W1lrev 1.0 HO 4/1/1998 8MM 5.38
4248 |backup of sun sd0 10728/97 8MM 172
1251 Ihomelmars/user4larsoﬂ 8MM 0.15
_f1»252 a2 for John Ho 4/1/98 sV 2.13
1253 Pcdiviirev2.0 John Ho 11 17 88 8MM 2.80
1254 tar archive of Iplosiszsa sY 1/8/98 8MM 1.24
1255 |tar archive of lindexlsatranlindexISpeedy 1447197 aMM_ 2.86
1259 |pcdiraz 11/25 cvt gMM 0.00
1264 |speedy watchdog db 120897 12/16/1 997 . SMM 2.19
1267 |tar eV Tdevirst29 watchdog db 120897 db 010298 sMM 2.41




Exhibit N

"Tapes from May 20, 1996 Through February 2000 That Rambus Does Not Propose To Review

&

1D ' . Tapetabel Madila Type G“’(g:‘"
1268 |V22 Chuck Hung 4/2/98_ _ 8MM 3_5;
1769 [W10a W22 Y 10 Chuck Hang 2/5/1939 BMM 4.42
1270 |luser/tmpAatd HJ Liaw 212 B8MM 6.26
1273 Iserver2/tariist_old apps.082598 S8MM 8.84
1275 |W/5 Chung 5/6/98 K 8MM 3.61
1276 |W5lrev2.1 tape Sys 8501 sMM 0.14
1277 |tar indx/tadist 070198 ' 8MM 2.30
1279 |server2/tariist_oldapps 8/31/1998 8MM 12.75
1261 |Tape2 speedy jupitet index 9/20/97 8MM 0.00
1284 Jserver2/tarlist_oldapps. 8/125/1998 8MM 0.00
7386 |/projiw10:/proj/w8:/proiiv10 BMM 4.55
1291 -gasbarrolplu’toﬂgi—?-% sMM 0.12
1293 lundertow ‘ 8MM . 0.01
1297 |WB8, V15, V10 Chuck HM/QS SNVIM 3.35
1302 |tape 1 indextar evi/devirtiocba watchdog 9/20/97 8MM 0.00
1303 |/pcd/iz2 11/19/98 ' - 8MM 4.79
1304 |US 5/8/97 8MM 4.21
1305  |u2 5/6/97 8MM 4.02
1306 ufsdump/export starting 12/1 1/97 SMIM 0.51
1300 |tar archive of / proj/ X2 x5 1/8/98 8MM 2.32
1315 |Chronologic Simulation SPARC DC-6150 0.03

Tech File (drc.pw.165g-mk, drc.pw.165gdv drc.udv)’ CADENCE (layers,
1318 |gtrm eyr.file sdatemplate) ' DC-6150 0.00
1323 5ME229120003 W/ PLL updates ‘ . DC-6150 0.05
1324 |tar newchip/ tape #2 Wed Sept 16 (PM) Rambus Inc. Propriatary Data DC-6150 0.10
1398 [WA15 from V28 8mm 1.77
1399 (W15 8mm 0.13
1400 |oTRAC Giyeh 517198 8mm 0.68
1401 |yeh Bmm 0.04
1405 |No label 4mm 0.01
SDI 5107 |Thermal Analysis 3.5 Floppy | 0.00
SDi 5108 |SSC.FM 3.5 Floppy 0.00
|  Total 158.87 |




" Exhibit O



7 . . Exhibit O
Tapes Aﬂgr February 2000 That Rambus Does Not Propose To Review
. r « B 3

10# Tape Label : Media Type Gross Size (GB)
1 800020 DLT IV 42 .49
2 800086 DLT IV 11.60
51  |B00100 DLT IV 44.90
54 |B00116 DLT IV 68.33
56  |B00118 . DLTIV 16.05
57 |B00135 DLT IV 45.87
58 |B00123 DLT IV 14.83

60  |B00124 I DLT IV 38.12

61 1800131 : - DLTIV .| 27.79

62  1B00129 e . DLT IV 16.02

83 |B00132 DLT IV 69.75

B4 1800130 DLT IV 53.19

65  |B00127 DLT IV 66.87

&7  |B00076 DLT IV 17.61

68  |800014 DLT IV 50.38

69 .|B000S4 1T DLTWV 3747

70 |B00117 DLT IV 2.53

72 |B00091 DLT IV 52.29

73 |B00025 DLTIV . 64.29

74 - |B00126 - DLT IV 65.04

76 |B0009O . DLT IV 95.70

78 |B00036 _ DLT IV 16.09

79 |B00022 DLT IV 37.98

80  |B00033 DLT IV ~ 59.93

81  |B000S6 ‘ DLT IV 52.72

82  |B00047 ) DLT IV — 59.95

83  |B000S6 . " DLT IV 5.27
84  |B000S8 ' "DLT IV 54.52
85  |B0O0119 T DLTIV 40.45
86 |B00046 ' DLT IV 74.90

87  |B00048 o DLTIV 68.09

— sg  |B00051 DLT IV 48.88

89  |B00042 - DLT IV 52.65

o0 |B00049 | DLTIV ~ 45.95

g1 |B00045 DLT IV T 42.29

g2 |B00098 ' DLT IV 49.09

93 |B00067 DLTIV 4099 |

Tg4 |B00134 , . DLT V ~ 68.77_

95  |B00122 _ ' DLT IV 68.74

o6 |B00121 — DLTIV 40.37

97 |B00111__ DLT IV 68.13

o8 |B00038 ' “DLT IV 68.13

g9 |B00108 . » DLT IV 15.06

300 |B0008O -, L DLT \V 41.27
101 |B00075 ‘ T DLT IV 38.11
102 |B00081 — - ] DLTWV 49.20
103 |B000SS R DLT IV 5473
104 |B000D2 co 70.10
105 |B000O1 DLT IV 54.78
106 |B0000O DLT IV 55.21




Exhibit O
Tapes After February 2000 That Rambus Does Not Pmpose To Review

iD# Tape Label Medla Type Gross Size (GB)

107  |B00102 . DLT IV 58.56
108 {B0011S - DLT IV 39.49
109 {B0O00O7 DLTIV 45.78
110  |BO0OGO8 ' DLT IV 54.33
111 B00009 DLT IV 23.22 !
112 800110 , DLT IV 46.48
113 '|B00037 DLT IV 60.59
114 B000S2 DLT IV 42.49
115 B00093 DLT IV 39.69
116 B00114 DLT IV 2816 . |’
118 B00084 DLT IV 56.91
119~ |B0O00OG8 - DLT IV 54.66
120 B00070 DLT IV 59.77
121 B00054 ' DLT IV 68.26
122 B00074 DLT IV 0.83
123 800072 DLT IV 40.87
124 800030 DLT WV 68.13
125 |B00044 DLTIV 15.06
126 |B00106 . DLT IV 41.27
127 B00040 DLT IV 38.11
128 B00004 DLT IV 43.21
129 |BO00OS ‘ DLT IV 49.20
130 |B000S7 DLT iV 54.73
133 |B0009S DLTIV 70.10
134 800082 DLT IV 54.78
135 B00079 DLT IV 55.21
136 |BO00D6Y DLT IV 59.56
137 |B0010S " DLT IV 1.76
138 _ |B00013 . " DLT IV 4578

- 139 B00039 DLT IV 54.33
140 |B00103 DLT IV 23.22
141 B00109 . DLT WV 46.49
142 |B00012 DLT IV 60.59
143 |BO0D0GE DLT IV 42.49
144 800062 . : DLT IV 39.69
146 B00089 DLT IV 68.50
147 |B00087 DLT IV 56.91
148 B00032 DLT IV 54.66

150 |B00010 DLT IV 59.77
151 B800104- DLT IV 68.26
152 1B00107 . DLT IV 0.83

- 153 B00113 DLT WV 18.27
187  |tpz013gz m 10/1/02 ' 8MM 0.82
1402 {BLANK s 8mm . 2.06

1403 |Batra Pradeep's Desktop DLT IV 23.11

[ Total 32008 |
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Hon Read Ambler (Ret.)
State Bar No. 44156
JAMS

1] 160 West Santa Clara Street
Suite 1150
San Jose, California 95113

(408) 288-2240
Fax (408) 295-5267

Special Master

No.2524

NOT FOR CYTATION
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

HYNIX SEMICONDUCTOR, INC,,

HYNIX SEMICONDUCTOR AMERICA,

INC., HYNIX SEMICONDUCTOR U.K.
LTD., and HYNIX SEMICONDUCTOR
DEUTSCHLAND GgmbH],

Plaintiffs,

RAMBUS, INC,,
Defendant.

AND RELATED CROSS ACTIONS.

Case No. CV 00-20905 RMW .

ORDER' GRANTING RAMBUS’S

MOTION TO COMPEL DISCOVERY

REGARDING HYNIX’S BACKUP
TAPES

Date:  August 23, 2005
Time: 3:00pm.
Court: Hon. Read Ambler (Ret.)
Place: JAMS
'160 West Santa Clara St.
Suite 1150

San Jose, Califarnia 95113

P. 8/17

Rambus, Inc. (“Rambus”) has filed a2 motion to compel discovery rcgardiﬁg Hynix's
backup tapes. Hynix Semiconductor, Inc. (“Hynix Korea™), Hynix Semiconductor Amexica, Inc,
(“Hymx America™), Hynix Semiconductor UK. LTD. (“Hynix UK."), and Hynix Semiconductor

! This disposition is not appropriate for publication and may not be cited.

Hynix Semiconductor huc,, et al., v. Rambus, Inc.
Casc No. CV 00-20905 RMW
ORDER GRANTING RAMBUS'S MOTION TO COMPEL

WIOAAUTED V RECABTNRIA WNTITVIC D AT T ANEC

| Deutschland GmbH (“Hynix Germany”) (collectively “Hynix™) have filed an opposition to the
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motion. The motion was heard on August 23, 2005. The Special Master has considered the
papers and the arguments of counsel. '
Background

On November 4, 2004, a Hynix representative testified that since the carly 1990’s, Hynix
has maintained quarterly backups of email and server electronic information. Declaration of
Carolyn Hoecker Luedtke (“Lucdtke Decl.”), Exh. A at 58:17-20, 129:2- 131:15. Hynix maintains
quarterty backup tapes for five years. Id. In response to broad questions about the steps taken to
collect and search for docurnents responsive to Rambus’s five sets of requests for production,
Hynix’s Rule 30(b)(6) designees on thé scope of Hynix’s search did not mention reviewing
information on Hynix's backup tapes. See Luedtke Exhs. B-F (deposition testimony of Sungcbul
Kim and Jin Ho Le¢). Rambus's deposition questions to these two individuals, however, did not
specifically raise the issue of backup tapes. Jd Rambus has taken the deposiﬁon of ten different
Hynix 30(b)(6) witnesses on the subject of Hynix’s retention, collection and production of
documents, some of them multiple times. Yost Decl., 15. Rambus has only asked backup tape
questions of one of these ten witesses. Jd

On January 31, 2005, Judge Whyte found that Hynix had made a prima facic showing that '
Rambus deliberately destroyed documents relevant to the litigation. See January 31, 2005 Order
Compelling Production of Documeats (Spolistion ~ Redacted Public Version) at 13:15-20) The
order states that further discovery on the crime/fraud spoliation issue must be by agreement or
further order of the Court. Jd The Court set the issue for trial on May 9, 2005. On February 3,
2005, Rambus produced documents related to Rambus’s spoliation previously withheld as
priviloged. Yost Decl., Exh. A. | |

On February 8, 2005, Hynix asked Rambus to provide Rule 30(b)(6) testimony regarding
how Rambus disposed of electronic data. ' Id. - Specifically, Hynix requested deposition testimony
regarding the following topics: (1) electronic archives maintained by Rambus, inciuding server
and system hard drives and backup tapes; (2) how clectronic data was backed up on individual
work stations, laptops, and desk tops; (3) Rambus’s deletion or eresing of electronic data in the
late 1990s, and (4) any existing backups . . . of the contents of the hard drives of Rambus systems
(including, thhom hmmmon, e-mail servers) and/or individual employee desktop or laptop
computers or work stations as they existed prior 0 the 1998 Shred Day » Jd Rambus refused to

. prowde this discovery,and a teleconference was held with Judgc Whyte

Hynix Semiconductor Inc., exal, v. Rambas, Inc. 2
Casc No. CV 00-20905 RMW
ommonmmomussmmmeowa.

'r\“'M‘mv NTALADANIA IVATVIO D a AV M T aDOC
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On February 11, 2005, JudgeWhyteissuedanordastaﬁngthmthewmtdidnotﬁnd

| good cause for the 30(b)(6) deposition sought by Hynix. The February 11, 2005 order further

states that “Rambus has never claimed privilege over the contents or implementation of its
document retention policy, thus nothing has prevented Hynix from conducting the requested
discovery pridr to receiving the documents compelled produced pursuant to the court’s January
31, 2005 order.”

On April 4, 2005, Rambus announced in a letter 10 Judge Whyte that Rambus may stll be
in possession of backup tapes containing data responsive to Hynix's discovery requests 2 0n
Agpril 6, 2005, Judge Whyte ordered Rambus to preserve the Bb.ckup tapes. On April 11, the Court |
vacated the spoliation trial date; by May 20, all trial dates were vacated. |

Following the Court's order requiring the preservation of the tapes, Rambus began a
rolling production of responsive documeats from the recently-discovered media. Rambus has
provided to Hynix a list of all pre-litigation backup tapes in its possession that it contends are
reasonebly likely to contain responsive information or that Rambus cannot exclude as not
reasonably likely to contain responsive information® Rambus has also provided Rule 30(bX6)
testimony &bout the contents of particular tapes. Hynix also has been taking depositions
exploring Rambus's alleged delay in disclosing the media and the content of the tapes. Hynix
discovered that over 1,200 of the tapes recently disclosed by Rambus in were wiped clean in July
1998. Yost Dec., Exhibit C &t 83:13-84:2. Rambus agreed to search recently-discovered tapes
containing data for the period of May 19, 1996 to February 2000, but did not agres to search tapes
dated prior to May 19, 1996 and after February 2000. N

On June 16, 2005, Rambus served Rule 30(b)(6) notices upon Hynix Korea and Hynix
America secking information about the backup tapes in Hynix's possession. Luedtke Decl., Exhs.
J & K. During the hearing on the motion, counsel for Rambus clarificd that the deposition notices
were served upon Hynix International and Hynix America, and were not served upon Hynix UK
and Hynix Germany, and that therefore Rambus is not asking cach of the Hynix subsidiaries to go
out and look for their backup tapes. The notices, in pestinent part, scck testimony regarding

2 Rambus indicated that it had discovered over 1,400 pieces. of media (primarily backup tapes and diskettes in, among
other locations, a storage area in its garage and Rambus'’s “litigation storage room.” See Yost Decl,, Exhs. Band C.

3 For these tapes, Rambus has provided a list of the labels of the tape, the ype of backup medis, the date of the
latest file on the tape, and the volume of data on the tape. For a subset of wapes, as requested by Hynix and/or ordered
by the Court, Rambus has provided either folder level directories or file level directories indicating what information
is contained on particular tapes. - »

Hynix Semiconducior inc., et al, v. Rambus, Inc. : 3
Case No. CV 00-20905 RMW
ORDER GRANTINOG RAMBUS'S MOTION TO COMPEL

TS/ MDDV BT ATIPYAIS EITATTVIC DAVITA T a MO0
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pumerous topics related to Hynix’s search for responsive documents, the existence and identify of
backup tapes and any searches of the backup tapes. Id On June 27, 2005, Hynix objected to the
deposition notices on numerous grounds (including relevance and that the topics were duplicative
of prior notices) and refused to produce a witness on the topics related to badmp tapes. Jd, Exh.
L. On July 13, 2005, Rambus responded to Hynix objections and suggested that the parties’ meet
and confer in person to resolve any remaining dispute.

Also on July 13, 2005, Rambus’s refusal to produce the directory structures of over a
hundred tapes representing backup tapes from before May 1996 was heard by Judge Whyte.
Rarnbus argued that it was under no vobligaﬁon restore and search for any media dated before Mey
19, 1996, because the media contents could have been legitimately dwu-oyca pursuant to a
document retention plan. Rambus asserted that any such media was not material to Rambus's
alleged spoliation of documents beginning in 1998, Rambus argusd that Hynix must show good
cause and exceptional circumstances to be_enﬁt.led to discovery derived from backup tapes, which
it claimed Hynix could not do. Hynix argued that informstion potentially responsive to prior
discovery requests in the action was likely only available on the recently-discovered media, and
tha:tlns fact alone was sufficient cause for the court to require Rambus to search the pre-May 19,
1996 electronic media. Hynix further asserted that in conjunction with the prima facie showing to
date that Rambus engaged in spoliation, Hynix bad undeniably demonstrated the good cause
necessary to require Rambus to search and produce responsive documents from the pre-May 19,
1996 media. See Judge Whyte's July 15, 2005 Order Re: Restoration and Production of Medis.

During the :Iuly 13, 2005 hearing, Judge Whyte queried the parties as follows: _

But what if the only need is that the other documents have been destroyed pursuant
to a document retention policy, but for some reason, this particular file had documents in
it, didn’t get destroyed pursuant to the retention policy, and therefore they exist? They are
only backup, but they’re the only thing in existence.

In response, counsel for Hynix stated that:

If those facts existed, namely that the documents, the only copy was
in a backup tape and the other documents had been destroyed '

_ innocently by fire or by a légitimate document retention policy or
some other innocent cause, we think that would be sufficient cause

--to warrant, certainly to warrant going as far as we're talking about
here to determine if that only copy of the existing documents
contains material evidence. in this case, it i3 particularly
important to be able to go back in time, because the events that give
rise to these claims are very old and, memories have faded, some
people are not aveilable, in Hynix’s case in particular because of the

Hynix Semiconductor Inc.. ctal, v. Rembag, inc.
Casc No. CV 00-20905 RMW
ORDER GRANTING RAMBUS'S MOTION TO COMPEL

MOAATITD V NEAABRRYI UWNITVE D ALTTD T ADTO
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financial problems the went through. Very few of the
people who were e.mfloym of Hynix during those years are still
‘with Hynix. So good cause would exist, in thetical you
resented, to investigate the backup tapes even spoliation.

gutinthiscasc,the evidence is that Rambus did not dispose of
these 1990, 1991, 1992, 1993 documents until 1998. It would have
had these documents in, quote, “aétive files” and they would have
been available for insgecuon from the active files without the
necessity of going to backup tapes but for the fact that Rambus
deliberately destroyed them. And that added fact distinguishes this
' case from the innocent loss of documents case. I think in the
innocent loss of documents, we would have good cause to go into
these backup tapes. But we have even stronger case here because
there was & deliberate destruction ... '

Luedtke Decl., Exh. L

On July 15, 200S, Judge Whyte ordered Rambus to provide Hynix with the “directory
structure information” for the pre-May 19, 1996 tapes. See July 15, 2005 Order Re: Restoration
and Production of Media. In pertinent part, the order provides as follows:

The court has found no direct support for Rambus's position that the obligation to
search recently-discovered media should be limited by reference to Hynix’s allegations of
spoliation where the partics acknowledge the potential presence of otherwise relevant and
responsive material. Furthermore, the court does not necessarily agree that spoliation is
the only issue presented by the recently-discovered media. These issues would have
arisen absent the allegations of spoliation had Rambus discovered a similer cache of media
containing potentially-responsive information.

The court will not make a final determination as to whether Rambus should be
required to search the [pre-May 19, 1996 media] at this time. However, it concludes that
the recently-discovered media dated before May 19, 1996 arc not entitled to the protection
Rambnus seeks: a blanket exclusion from discovery obligations. Rambus should, under
the circumstances, produce the directory structures for the {pre-May 19, 1996 media] to
An order that Rambus categorically search the {pre-May 19, 1996) media would be

.overbroad and unjustified at this time in light of the time and cxpense involved. [Footnote
omitted] The court concludes that Hynix must make a more targeted request so that the
' ourt can assess, if necessary, whether requiring further exploration of the [pre-May 19,

. 1996 media] is warranted. . In order to do so, Hynix must have more information sbout the
media. Accordingly, the court orders Rambus to produce the directory structure
information to Hynix for [pre-May 19, 1996] media. This will enable Hynix to make a

" more targeted discovery request and will permit the court, if necessary, 1o assess the

" appropriateness of requiring Rambus to search the [pre-May 19, 1996 media] in light of
cost, burden, and need

Hyni:Sanieondmlnc.euLv. Rambus, Inc. ) H
11 Case No. CV 00-20905 RMW . ]
ORDER GRANTING RAMBUS’'S MOTION TO COMPEL

IIOAATICH V BN/ AN WWVAINVIC B ACVTI T4ANTC
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On July 21, 2005, counsel for Rambus and Hynix met and conferred regarding the backup
tape deposition notices Rambus propounded upon Hynix. During that conversation, Rambus’s
counse! proposed a compromise —‘that Rambus would accept a list of the folder or file directories
from the tapes in place, initially, of a Rule 30(b)(6) deposition on the topics contained in the June
16, 2005 notices.” Luedtke Decl,, § 14. Counsel for Hynix stated that Hynix would not be
providing any discovery on its backup tapes in any form. Jd.; see also Exh. N. During the
parties’ meet and confer, Rambus's counsel asked Hynix's counsel to confirm if Hynix has
searched this backup media so that Rambus would know if a2 motion to compel a search of that
media was moot. Luedtke Decl. § 14 & Exh. H. Hynix did not respond to these requests.

The present motion was filed on August 9, 2005. Rambus requests that the Special Master
either: (a) compel Hynix to produce a witness in response to the June 16; 2005 deposition notices
to explain the nature and contents of Hynix’s backup tapes that it has not reviewed; and/or (b)
compel Hynix to produce to Rambus a list of all the backup tapes in Hynix’s possession through
July 2000, the month before this lawsuit was filed.* During the hearing on the motian, counsel
for Rambus stated that Rambus would be agreeable to allowing Hynix to list anly those backup
tapes that could reasonably contain documents responsive to Rambus’s requests or that Hynix
cannot exclude as not reasonably likely to have documents responsive to Rambus’s requests.

Requests to File Under Seal

Rarmbus requests, pursuant to Civil Local Rules 79-5(d) and 7-11, that the Special Master
permit the. filing under seal of unredacted versions of exhibits A, B, C,D,E,R, S, V, W, X, Y, Z,
AA, and AB 1o the Luedtke declaration in support of Rambus's motion to oompél-discovery
regarding Hynix's backup tapes. Hynix and certain third parties designated certain documents
and depoéiﬁon transcripts as “Confidential” and “Special Confidential” under the stipulated
Protective Order. The documents identified above constitute such designa;ed material or excerpts
from deposition transcripts that have been designated by Hynix or third partics as “Confidential™
and “Special Confidential” pursuant to the Protective Order. ‘Lucdtke Decl. in support of

]| Rambus's Misc. Administrative Request to File Documents under Seal, § 3.

{1 Rambus asserts that this list should include, at 2 minimum, 2] available information from the label of the tape, the

date of or latest file date contained on the backup, and the volume of data contained on the backup.

Hyaix Semicondustor Inc., et al,, v. Rerbus, Inc. : 6
Case No. CV 00-20905 RMW
ORDER GRANTING RAMBUS 'S MOTION TO COMPEL
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Rambus's request is narrowly tailored to respect the parties’ confidentiality designations.
For good canse shovn, the requests for sealing are GRANTED. In accordance with Civil Local
Rule 79-5 and the Protective Order, Rambus shall file the sbove-referenced exhibits under seal.

Legal Standard

“Parties may obtain discovery regarding any matter, not privileged, that is relevant 1o the
claim or defense of any party, including the existence, description, nature, custody, condition, and
location of any books, documents, or other tangible things and .thc identity and location of persons
having knowledge of any discoverable matter.” Fed. R Civ. P. 26(b)(1). “All discovery is
subject to the limitations imposed by Rule 26(B)2)@), (i), and Gil).” Jd

“The frequency or extent of use of the discovery mctk;ods otherwise permitted under these
rules and by any local rule shall be limited by the court if it determines that: (i) the discovery
sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is
more convenient, less burdensome, or less expensive; (ii) the party seeking discovery has had
ample opportunity by discovery in the action 1o obtain the information sovght; or (iif) the burden
or expense of the proposed discovery outweighs its likely benefit, taking into account the needs of
the case, the amount in controversy, the parties’ resources, the importance of the issues at stake in
the litigation, and the importance of the proposed discovery in resolving the issues.” Fed. R Civ.
Proc. 26(bX2).* | _ -

«Under the discovery rules, the presumption is that the responding party must bear the
expense of complying with discovery requests, ‘but it may invoke the district court's discretion
under Rule 26(c) to grant orders protecting it from undue burden or expense in doing so,
including orders conditioﬁing discovery on the requesting party's 'pa_ymcm of the costs of
discovery.” Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 316 (S.DN.Y.,2003) }(“Zubulake
I")(citing Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358, 98 S.Ct. 2380, 57 L.Ed.2d 253
(1978)). 7 ‘ .

“Tke application of these various discovery rules is particularly complicated where

- clectronic'dat_a is sought because otherwise discbverablc evidence is oftea ooly available from.
|| expensive-to-restore backup media ™ Zubulake I at 316. Under Fed. R Civ. Proc. 34(a), & perty -

$ wThe decision whether to require a responding party 10 search for and produce information not reasonzbly accessible
depends not onty on the burdeas and costs of doing 50, but also on whether those busdens and coets can be justified in
the circumstances of the case.” See Exh. E o Hynix’s Opposition {Proposed Amendments to the Federal Rules of .
Civil Procedure (June, 2005) (relevant pp. 55-69 antached hereto as Exhibit E; see, p. 64, discussing draft Rule
26(bX2)CAiD).}

HynhSauiaon&morh&.ud,v. Rﬁbm,hc.
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may request discovery of any document, “including writings, drawings, graphs, charts,
photographs, phonorecords, and other data compilations.” “Electronic documents are no less
subject to disclosure than paper records.” Zubulake I at 317(citation omitted); Playboy
Enterprises, Inc. v. Welles, 60 F.Supp.2d 1050, 1053 (S.D.Cal.1999). “This is true not only of
clectronic documents that are currently in use, but also of documents that may have been deleted
and now reside only on backup disks.” Zubulake I at 317.

“Cost-shifting should be considered only when electronic d.iscovefy imposes an ‘undue
burden or expense’ on the responding party.” Zubulake I et 318. “Whether production of
documents is unduly burdensome or expensive turns primarily on whether it is kept in an
accessible or inaccessible format (a distinction that corresponds closely to the expense of
production);" -Jd. “Whether electronic data is accessible or inaccessible turns largely on the
media on which it is stored.” Id Five categories of data, listed in order from most accessible to
Jeast accessible, are described in the literature on electronic data storage: (1) active, online data;
(2) near-line data; (3) offline storage/archives; (4) backup tapes; and (5) crased, fragmented or
| damaged data. Jd at 318-319. “Of thes, the first three categories are typically identified as
accessible, and the latter two as inaccessible.” Id. at 319-320. Where the data is accessible, “the
producing party should bcar the cost of production.” Jd. at 320.

A court should consider cost-shifting only when electronic data is relatively inaccessible,
such as in backup tapes. Zubulake ] at 324. “Because the cost-shifting analysis is so fact-
intensive, it is necessary to determine what data may be found on the inaccessible media.” Id
“Requiring the responding party to restore and produce responsivé documents from a smail
sample of the requested backup tapes is a sensible approach in most cases.” Id; see also McPeek
v. Asheroft 202 F.R.D. 31, 34-35 (D.D.C.2001.). In conducting the cost-shifting analysis, the
following factors should be considered, weighted more-or-less in the following order:

1. The extent to which the request is specifically tailored to discover relevant information;
2. The availability of such information from other sources; '

3. The total cost of production, compared to the amount in controversy,

4. The total cost of production, compared to the resources available to each party;

5. The relative ability of cach party to control costs.and its incentive to do so;

6. The importance of the issues at stake in the litigation; and

7. The relative benefits to the parties of obtaining the information.

Zubulake It 321, 324: OpenTV'v. Liberate Technologies, 219 FR.D. 474 (N.D.Cal.2003.).
“When cvaluating cost-shifting, the central question must be, does the request impose en "undue

Hynix Semiconductor Inc., et al., v, Rambus, Inc. -

Case No. CV 00-20905 RMW
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burden or expense" on the respondi.ng' party?,” i.c., “how unportmt is the sought-after evidence in
comparison to the cost of production?” Id at 323. “The more likely it is that the backup tape
contams information that is relevant to a claim or defense, the fairer it is that the responding party
search at its own expense.” “The less likely it is, the more unjust it would be to make the
{responding party] scarch at its own expense. *Id

“As a general rule, where cost-shifting is appropriate, only the costs of restoration and
6 || searching should be shifted.” Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 290
1 ||(S.D.N.Y.,2003)(“Zubulake II"). “Restoration, of course, is the act of making inaccessible
s || material accessible.” Jd “That ‘special purpose’ or ‘extraordinary step’ should be the subject of
o |l cost-shifting, 14 “Search costs should aiso be shiftcd becanse they are so intertwined with the
" 10 || restoration process.” Id “However, the responding party should always bear the oost of
11 ||reviewing and producing clectronic data once it has been converted to an accessible form.” Id.
o In Zubulake I, Zubulake served upon UBS 2 request for production of all documents
conccrmng any communication by or between UBS employees concemning Plaintiff, “Document”
|| was defined to include clectronic or computerized data compilations. UBS produced
approxmxately 100 pages of c-mails and indicated that its production was complete. UBS never
searched for responsive c-mails on any of its backup tapes and informed Zubulake that the cost of
producing e-mails on backup tapes would be prohibitive. Zubulake knew that there were
additional responsive e-mails that UBS had failed to produce because she herself had produced
approximately 450 pages of e-mail compondcncc Id at313. The court ordered UBS to

13
14
15
16
17
1t
19 || produce all responsive ¢-mails that existed on its optical disks or on its active servers at its own
w |lexpense. Id at 324. UBS was also ardered to produce, &t its expense, responsive ¢-mails from
21 ||any five backup tapes selected by Zubulake.” Id.  UBS was ordered to prepare an affidavit
detailing the results of its search, as wcll as the time and money spcm. 'Jd. The court concluded
that “afier reviewing the contents of the backup tapes and UBS's certification, the Court will
conduct the appropmne cost-shifting analysxs." Id
Discussion

‘Rambus contends that information wspecnng Hynix’s backup tapes is discoverable
' mformauon, and that the relevance of the xnformauon on the tapes far outweighs the minimal
burden of providing a backup tape catalog, citing Zubulake I and McPeek. Rambus asserts that
there is substantial evidence that numerous highly relevant documents would be available only

ynix Semiconductor Inc., etal, v. Rambus, Inc.
-‘ CmNo CV 00-20905 RMW
ORDBRGRANI‘NGRAMBUSSMO‘I’IONNCOW
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from Hynix's backup tapes, on the basis that: (1) Hynix’s document preservation practices
suggest that electronic documents were likely deleted during critical time periods of this case; (2)
Hynix has a corporate policy that it should follow “the ‘paperless office’ as a guiding rule; (3)
Hynix bas had fimancial trouble, including massive ayoffs, that further supports the premise that
important Hynix information only exists on its backup tapes; and (4) Rambus’s analysis of
Hynix’s document collection and production reveals that there are significant deficiencies in the
documents produced by Hynix and it is probable that these documents nnssmg from Hynix's
productian exist on Hynix's backup tapes. Se¢ Luedtke Decl. §§26-30 and Exhs. D,E, LR, S, T,
V,W,X,Y,Z,AA and AB. Rambus asserts that it has conducted electronic searches on the
documents produced by Hynix and has been unsble 1o locate the specific documents identified in
their motion in Hynix's pi'oduction to Rambus. /d

Hynix contends that Rambus cannot mect the legal standard for obtaining backup tape
discovery. Hynix asserts that Rambus only speculates a about what mey be on Hynix’s backup
tapes, and asserts that this is insufficient to allow backup tape discovery. With respect to
Rembus's citation to documents allegedly not received from Hynix, Hynix asserts that the parties
did not meci and confer regarding this issue, and notes that some of the documen:s identified by
Rambus are in fact included on & Hynix privilege log. Yost Decl,, Exh. D. Hynix asserts that
Judge Whyte refused Hynix's discovery regarding Rambus's backup tape policics more than 6
months ago, and the Court’s masminé there applies with equal force here. Hynix asserts that
even 1f the requested information was relevant, nothing prevented Rambus from takmg this
discovery in & timely manner, Hynix further asserts, without citation o evidence, that Hynix

,ali'cady searches its backup tapes as necessary for documents responsive to Rambus’s requests.

In reply, Rambus asserts that: (1) the information respecting Hynix's backup tapes is
discoverable and not subject to any special discovery standard; (2) Rambus presented substantial
evidence of the relevance of information concerning Hynix's backup mpcs;‘ (3) Hynix failed to

| present any evidence of burden; (4) Hynix's surprising claim that it has searched backup tapes in '

{1 On August 10, 2005, the day after Rarabus filed this motion 1 compel, Rambus deposed former Hynix vice

president of worldwide marketing Farhad Tabrizi. During that deposition, Mr. Tabrizi testified tht he

1| “continuously” deleted email while he worked at Hynix. Luedtke Reply Decl, Exhibit A at 67:21-68:4. Tabrizi

testified that even after he received an instruction to retain documents relevant to this litigation and after Hynix sued
Rambus, he continued to delete his email at regulsr intervals because he thought that Hynix was “backing up all the
emails” and he was “hoping thet they have all the backups.” Id. st 68:5-71:20 '

Hynix Semiconductor inc., etal, ‘yv. Rembes, Inc. - 10
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the past warrants further discovery; and (5) Rambus's discovery request related to backup tapes is
not untimely. .

As an initial matter, it is important to note that the present motion does not seck:
production of any portion of Hynix’s backup tapes. Rambus instead seeks either 30(b)(6)
testimony about Hynix backup tapes created prior to July 2000 or a list of ll the backup tapes in
Hynix’s possession through July 2000. A party is entitled to0 discovery regarding the existence,
description and location of any documents in Hynix’s possession. Hynix’s statement in its
opposition brief that it has searched its backup tapes “1o fill in gaps™ in its document collection
raises more issues than it seeks to resolve. Information regarding Hynix's backup tapes is
relevant to Rambus’s claims in tlns action.

The more difficult question is whether Rambus’s effort to commence backup tape
discovery is untimely and/or duplicative of prior discovery. At first glance, Judge Whyte's
February 11, 2005 order denying Hynix the opportunity to obtain discovery regarding Rambus’s
backup tapes would appear to require that the motion be denied. Judge Whyte's order was made
afier Hynix was found to have made a prima facie showing that Rambus deliberately destroyed
documents relevant to the litigation. The stated basis for the order is that “Rambus has never
claimed privilege over the contents or implementation of its document retention policy, thus
nothing has prevented Hynix from conducting the requested discovery prior to receiving the

1] documents compelied produced pursuant to the court's January 31, 2005 order.”

Prior to 2005, Rambus had conducted extensive discovery regarding Hynix's document
retention policy, including aumerous depositions of Hynix’s personnel. While Rambus asserts
chat it first leamned that Hynix maintained backup tapes on November 4, 2004, Rambus waited for
7 1/2 months, until June 16, 2005, to pursue further discovery from Hynix regarding Hynix's
backup tapes. During the intervening period, due Rambus’s belated-disclosure of its backup

| tapes, Hynix has been conducting backup tape discovery. Rambus has failed to present evidence

that Hynix has withheld relevant data from production and has failed to establish that any
prevented Rambus from conducting the requested discovery in a timelier manner. | ,
Nonetheless, Hynix has not provided the Special Master with the complete cantext for the
February 11, 2005 hearing and order. Rambus asserts that in the February 11, 2005 order, Judge
Whyte “denied Hynix’s efforts to pursue discovery related 10 a module of the trial‘ for which
discovery was closed.” Rambus further asserts that the discovery that _Rambus is-seeking is

11
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ORDER GRANTING RAMBUS'S MOTION TO COMPEL

POAALODV DT ABRRYS UTATTVIO D AAT TN TARTo



bep.

10
11
12
13
14
15
16
1'7 1
18
19
20

21

29

b. ZUUD  D:16PM JAMS | No.2924 P 18/11

directly related to, among other things, the third trial module (the so-called “conduct trial™), for
which discovery is not closed. Subsequent to the February 11, 2005 order, all of the initial trial
dates in this matter were vacated. Based upon the recard presented, the Special Master éannot
conclude that the present request is barred by the prior order or that the current requests are
untimely. |

Accordingly, Rambus's motion is GRANTED IN PART. Hynix America and Hynix
Korea, within 14 days of receipt of this order, shall provide Rambus with a list of backup tapes, in
Hynix’s possession through July 2000, that reasonably could contain documents responsive to
Rambus’s requests or that Hynix Americe end Hynix Korea cannot exclude as not reasonably
likely to have documents responsive to Rambus’s requests. The list should include all available
information from the label of the tape, the date of or latest file date contained on the backup, and
the volume of data contained on the backup. '

/I

Hyaix Semiconducaar lnc., etal, v. Rambus, Ing. R
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Onder

For the reasons set forth above,

1.

Rambus’s motion to compe! discovery rcgardmg Hynix's backup tapes is

granted in part. Hynix America and Hynix Korea, within 14 days of receipt of this
order, shall provide Rambus with a list of backup tapes, in their possession through
July 2000, that reasonably could contain documents responsive to Rambus's
requests or that Hynix Amnerica and Hymix Korea cannot exclude as not reasonably
likely to bave documents responsive to Rambus's requests. The list should include
all available information from the label of the tape, the date of or latest file date
contained on the backup, and the volume of data contained on the backup.

Counsel for Rambus shall file this order and serve opposing counse! and the court
with filed-endorsed copies. Counsel for Rambus shall ensure that prior to filing,
any and all appropriate measures are taken to avoid disclosure of confidential
information. '

IT IS SO ORDERED.

Dated: ﬂ.blﬁ

on. Read Ambler (Ret.) |
Special Master

13
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PROOF OF §. YFA

1, Elizabeth Medina, not a party 1o the within action, hereby declare that on September 6, 20051
cerved the atached Order Granting Rambus's Motion To Compel Discovery Regarding Hynix'
Backup tapes on the parties in the within action by mailing and faxing true copies thereof, at San
Jose, California, addressed as follows:

Keancth R. O'Rourke Esq.

Daniel J. Furnias Fsq.

O'Melveny & Myers LLP Townsend & Townsend & Crew
400 S, Hope St. 379 Lyton Avenue
Suite 1060 Floor 2 ,
Los Angeles, CA 90071 USA Palo Alto, CA 94301-1431
Tel: (213) 430-6000 Tel: 650-324-6312
Fax: (213) 430-6407 Fax: 650-326-2422
Patrick Lyach SusanVanKeulenBsq.
O'Melveny & Myers LLP Thelen, Reid & Priest LLP
400 S. Hope St. 225 West Sana Clara Street
Suite 1060 Suite 1200 _

“Los Angeles, CA 90071 USA San Jose, CA 95113
Tel: (213) 430-6000 Tel: 408-282-1813
Fax: (213) 430-6407 Fax: 408-287-8040
Gregory P. Stone Esq. Kenneth L. Nissly Esq.
Munger, Tolles & Olson, LLP Thelen, Reid & PriestLLP
355 S. Grand Ave. ' 225 West Senta Clara Street
Suite 3500 Sutte 1200
Los Angeles, CA 90071 San Jose, CA 95113
Tel: 213-683-9255 Tel: 408-292-5800
Fax: 213-687-3702 Feot: 408-287-8040
Geoffrey H. Yost Bsq. Jordan T. Jones Bsq.
Thelen, Reid & Priest LLP Townsend & Townsend & Crew
101 Second Sweel 379 Lytton Avenue
Suite 1800 Floor 2
San Francisco, CA 94105-3601 Palo Alto, CA 94301-1431
Tel: 415-369-7552 Tel: 650-463-7617
Fax: (415)371-1211 Fax: 650-326-2422
Theodore G. PBrown III Esq. Seap Cunninghem Esq.

_ Townsend & Towasend & Crew DLA Piper Rudnick Gray Cary US LLP

379 Lynon Avanue 401 B Su
Floor2 Suite 1700

Falo Alto, CA 94301-1431
Tel: 650-326-2400
Pax: 650-326-2422

John M. éum.gna Esq.

San Dicgo, CA 92101 USA
Tel: 619-699-2700

‘Fax: 619-699-2701

Scott W. Burt
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DLA Piper Rudnick Gray Cary US LLP Jooes Day

401 B St 77 West Wacker Drive
Suite 2000 Suite 3500

San Diego, CA 92101 USA Chicago, IL. 60601 USA
Tel: 619{99-2700 Tol: 312-782-3939

Fax: 619-699-2701 Fax: 312-782-8585

Kelly M. Klaus Esq. Peter 1. Ostroff Esq.

Munger, Tolles & Olson, LLP Sidley, Austin, Brown & Wood
355 S, Grand Ave. §55 W. Fifth St. '

Suite 3500 Suite 4000

Los Angeles, CA 90071 Los Angeles, CA 90013

Tel: 213-683-9238 Tel: 213-896-6000

Fox: 213 687 3702 Pax: 213-896-6600

I declare under penalty of perjury the forcgoing to be true and correct. Executed at Sen Jose,
CALIFORNIA on September 6, 2005.

'E;,MLDLL%% |

Signature
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Via Facsimile (408.535.5329) and Federal Express

The Honorable Ronald M. Whyte
United States District Court '

for the Northern District of California
280 South First Street, Courtroom Six
San Jose, Celifornia 951 13

Re:  Hynix Semiconducror Inc., et al v. Rambus Inc., et seg.,
United States District Court, Northern District of Califomia,
Case No. CV-00-20905 RMW

Dear Judge Whyte:

On March 17, 2005, while I was interviewing & witness in preparation for the May 9, 2005
trial in the above-referenced action, I learned that Rambus might stll be in possession of back-up
tapes that might contain recoverable information responsive to Hynix's discovery requests. Since
that time we have been intently investigating this possibility. We have, as a result of searching in
various Storage areas, including a locked computer equipment *“cage” in the garage at Rambus’s

offices, located 164 back-up tapes, many of which contain information copied (backed up) from
Rambus’ computers during at Jeast 1996 and 2000. Some of these tapes are blank and others are
in a condition such that they cannot even be read to determine if they have data on them or not. At
the present time, we do-not have an exact count of the number of tapes that contain date, nor do we
koow for each of the tapes that do contain data the date on which the back-up was performed.

Because Rambus does not have all'the NeCESSary resources, including software and
equipment, required 10 access, read and preserve the data on these now-obsolete tapes, we rewaincd

a fiom that specializes in recovering and preserving data stored in obsolete formats on obsolete
‘media. Their efforts are ongoing and they are providing us with status reports an 3 regular basis.
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As of the report I received yesterday afternoon, we have been able to determine that at least
a majority of these tapes do contain data thet can be recovered. We also have been ableto
determine that much of that data is not responsive to any of Hynix® discovery requests; quite 8 bit
of it is highly technical, such a3 device schematics or layouts, and other data comprises software
programs and applications. However, we do kaow that some of the data from some of these tapes
constitutes text files, such as Word documents, e-mails, Excel spreadsheets, and PowerPoint slides
that might be responsive to Hynix" discovery requests. Unfortunately, because the recovery
process is still ongoing, we have not yet been able to determine the volume of these text files.

We aiso do not know whether the text files contained on these back-up tapes are in fact
responsive 1o any of Hynix' document requests or, if they are responsive, whether they axe
duplicates of documents previously produced. We have an outside vendor and a team of attorneys
and paralegals prepared to begin the review of these text files as soon as they are recovered and
made available to us for such a review. At the present time, we do not kuow whether the end
result of our efforts will be the production to Hynix of only a few additional documents or the
production of a very large volume of documents that have not previously been produced. We
hope to have substantially more information in this regard by carly next week. I will be out of the
country this week, and my suggestion is that we have 2 conference with the Cout, either in person
or by telepbone, on Monday, April 11, or later that week depending on the Court's schedule and
availability. At that time, we should be in a position to update the Court on what we have learncd
about the contents of these back-up tapes. In the meantime, we will undertake to keep Hynix’
counsel advised of any material developments that may arise. For instance, if it turns out that.
these back-up tapes do contain responsive documents not previously produced to Hynix, we will
so advise Hynix’ counsel. We also will begin production of any such documents as soon &s

practicable and we will contioue the production on a rolling basis thereafter until all such
documents are produced.

I appreciate that this unexpected development may adverscly affect the trial date that
Rambus has urged the Court to sct, andlmnmmﬁwComtthatwewilldoevujnhingwemm
_ resolve the uncertainty introduced by this development as quickly as possible. Ialso can assure
the Court that Rambus’s efforts o resolve these issues has been ongoing night and day and that we
will continue to address these issucs ona fully-committed basis until these issues are resolved.

Very truly youts,

P

GPS:cbb

cc:  Patrick Lynch, Esq.
Theodore G. Brown, 111, Esq.
Kenneth L. Nissly, Esq.

10867411



UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
(. WASHINGTON, D.C. 20580

nticompetitive Practices Division
Bureau of Competition

Geoffrey Oliver
Assistant Director K

Direct Dial
{202) 326-2275

June 6, 2005

Gregory P. Stone, Esq. '
Munger, Tolles & Olson LLP
355 South Grand Avenue

35™ Floor _

Los Angeles, CA 9007 1-1560

FAX: (213) 687-3702

Re: In the Matter of Rambus Incorporated
FTC Docket Number 9302

Dear Greg;:
I am writing to confirm our agreement as per our discussions on Thursday and Friday.

With the exception of documents as 10 which Rambus claims privilege, you have agreed
to produce to us all documents that you have produced or will produce to Hynix from the newly
discovered back-up media. You agreed to produce the first set of these documents this week.

- Because your production to Hynix is proceeding, you have also agreed to keep your production to
the Commission up to date on a rolling basis. I understand that you expect this process to
continue through sometime in July.

We agreed that Rambus need not conduct a separate review of documents from the newly
discovered back-up media to determine whether there are any additional documents responsive to
our discovery requests. We also agreed to treat all documents so designated by Rambus as
Confidential Discovery Maternal or as Restricted Confidential Discovery Material pursuant to the



Protective Order entered by Judge Timony on August 5, 2002, with the following caveat: if any
of the documents produced by Rambus are proposed to be added to the record in this matter, the

-

confidentiality of such documents will be governed by Commission Rule 4.9(c).

I understand that Rambus will not produce to us any documents as to which it asserts
claims of privilege, including documents (if any) as to which its assertions of privilege might be
rejected by the U.S. District Court for the Northern District of California. Rambus will produce a
log of all documents withheld on grounds of privilege. Complaimt Counsel reserves the right to
seek to compel production of some or all documents withheld on grounds of privilege, should it
conclude that such action is warranted. '

Please let me know if this summary of our agreement 1s ot accurate or if I have omitted
any material aspect of our agreement.

Sincerely,

[

* Geoffrey D! Oliver

cc: A Douglas Melamed, Esq.
Wilimer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1402
FAX: (202) 663-6363
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DECLARATION OF GREGORY P. STONE

1. 1, Gregory P. Stone, have personal knowledge of the facts set forth in this
declaration and, if called as a witness, 1 could and would testify competently under oath to such
facts.

2. 1 am a member of the law firm of Munger, Tolles & Olson LLP. counsel for
Rambus Inc: in this proceeding. On December 18, 2002, I met and conferred with Complaint
Counsel regarding. inter alia. the scope of discovery into privileged attorney-client
communications and work product materials in this proceeding. During that discussion,
Complaint Counsel asserted the position that a discovery order entered by Judge Payvne in
Rambus’s civil lawsuit with Infineon, which required Rambus to produce certain documents
containing attorney-client communications and to allow witnesses to testify regarding such
communications. was entitled to preclusive effect in this proceeding. Complaint Counsel argued
that. based on the doctrine of collateral estoppel, they were entitled to use the documents
Rambus had produced pursuant Judge Payne’s discovery order. and to question witnesses in this
proceeding concerning the topics addressed in such documents.

3. Deposition discovery of current and former Rambus employees began on January
7.2002. At the first deposition I attended, I notified Complaint Counsel that. after consideration
of Complaint Counsel’s position, Rambus had decided not to assert privilege in this proceeding
as to the documents subject t0 the prior discovery order entered by Judge Payne in the Infineon
litigation. but that Rambus would assert privilege as to privileged communications, whether oral
or written, that were outside the temporal and subject matter scope of Judge Payne’s order.

4. Specifically, | made a statement on the record at the deposition of Dr. Michael
Farmwald as follows: “If you're going to delve into the patent prosecution area, I just want to
make clear that we do not contend that documents or testimony regarding conduct or
communications during the time period '91 through June of '96 that were covered by Judge
Pavne's ruling that the privilege was vitiated are privileged. Was that clear? We do not contend
that the attorney-client privilege still protects the areas as 10 which Judge Payne ruled the
privilege had been vitiated.” After a brief discussion. 1 restated Rambus’s position as follows:
«Rambus will not contend that the attornev-client privilege still protects the documents and
testimony previously pri\'ileged as to which Judge Payne had found the privilege to be vitiated.”

Executed this 20th day of January. 2003. at San Francisco. California.
I declare under penaity of perjury that the foregoing is true and correct.

N

T G eéd)ry'\P. Stone
1
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UNITED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

RAMBUS INCORPORATED,

)
)
) Docket No. 9302
)
a corporation )
)

AFFIDAVIT OF AVERY W. GARDINER

Before me, the undersigned authority personally appeared Avery W. Gardiner who, after being
duly sworm, says: ' '

1.

2.

JTama léwyer with Kirkland & Ellis, counsel for Infineon Technologies.

" 1 have reviewed the list of all Bates pumbered documents produced by Rambus, Inc. to

Infineon Technologies in the case of Rambus, Inc. v. Infineon Technologies, 155 F.Supp.
2d 668, 683 (ED. Va. 2001). To the best of my knowledge after consultation with my
colleagues, the list that 1 reviewed is full and complete.

The list of Bates numbered documents produced by Rambus, Inc. to Infineon
Technologies in the case of Rambus, Inc. v. Infineon Technologies, 155 F.Supp. 2d 668,
683 (E.D. Va. 2001) that 1 reviewed does not contain any documents with any of the
following Bates numbers: o

@ R 208371

() R208394

(¢ R221422

@ R233738
() R233742
()  R233749

(g R233733



(D)

R 233785
0 R 233819
G)  R233835
(k) R233836
@  R233837
(m) R233843
@) R233871
(0) R234245
(p) R234250
(@) R234377
()  R234662

DISTRICT OF COLUMBIA

H#~

The foregoing instrument was acknowledged before me on this q day of February,
2003, by Avery W. Gardiner, who is personally known to me. '

I E A

- —
Name: £/:'Z.¢?éef’l /{ CSEﬁ,

Notary Public - District of Columbia
Commission No. MM

My Commission Expires: 7- [4-07

Elizabeth A. Ester

Notary Pu_blic. District of Columbia
My Commission Expires 07-14-2007



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9302

RAMBUS, INC., a corporation

AFFIDAVIT OF KARMA M. GIULIANELLI

1. My name is Karma M. Giulianelli. 1 am a partner at the law firm of Bartlit Beck
Herman Palenchar & Scott (“Bartlit Beck™). Bartlit Beck represents Micron
Technology Inc. in a civil case against Rambus Inc. filed in the United States District
Court for the District of Delaware. That case is captioned Micron Technology Inc. vs.
Rambus Inc., C.A. No. 00-792-RRM. .

2. Rambus has produced documents to Micron Technology in response to document
requests issued in Micron vs. Rambus.

3. Lawyers for Micron Technology have also deposed various Rambus witnesses,
including Mr. Richard Crisp, using documents that had been previously produced by
Rambus. Mr. Crisp was last deposed in the Micron vs. Rambus case on August 10,
2001.

4. Almost a year after Mr. Crisp’s deposition, Rambus produced ten boxes of additional
documents.

5. In particular, Rambus produced the following documents on the following dates:

BATES RANGE = DATE PRODUCED

R 208371 5/22/02
R 208394 5/22/02
R 221422 6/12/02
R 221745 6/12/02
R233738 _  7/23/02
R 233742 7/23/02
R 233749 7/23/02
R 233773 7/23/02
R 233785 7/23/02
R233787 /23002
R 233816 7/23/02
R 233819 7/23/02
R 233835 7/23/02
R 233836 7/23/02
'R 233837 7723102

R 233843 7/23/02



R 233871 7/23/02

R 234245 7/23/02
R 234250 7/23/02
 R234377 7/23/02
R 234662 7/23/02

6. 1was personally involved in the review of the documents produced by Rambus to
Micron Technology. To the best of my knowledge, Rambus had not previously
produced the same documents as those listed above, either with the bates numbers

listed above or under different bates numbers as those listed above, before the
dates listed above.

"9, Micron Technology also obtained documents that Rambus had produced to
Infineon Technologies (“Infineon”), through a subpoena that Micron Technology
issued to the lawyers for Infineon on March 7, 2001. 1 was personally involved in
the review of these documents. To the best of my knowledge, the above listed
documents were not included in the documents produced by Infineon in response

to the subpoena. N
Iéwf /\&JELMUL |

Karma M. Giulianelli.

B gt , _ Yhut

“)"F\g;g%scnbed and Sworn to Before Me This J/) day of February, 2003.
W//&' - Commission Expires: B7/ 2{ / ¢33
ﬁo/tary Public
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APPENDIX

TIMELINE

This appendix is a Timeline intended to place the limited number of offered Backup Tape -
Documents in the context of both the key documents in the record and the documents that remain

missing or unavailable.

The Timeline has been organized in two large parts. The central line, running from left to
right, tracks the relevant time period in this case, from 1989 to 2001. Each box below the central
line reflects a document in the record before the ALJ in this matter. Each box above the oenﬁal
line reflects a document that was not available at the time of trial, and was not included in the
record before the ALJ. The different colors on the Timeline illustrate the overall impact of

- Rambus’s document destruction (to the extent Corﬁplaint Counsel is able to reconstruct if).

Blue .Boxes: These boxes, below the central line, represent key documents that were
found in Rambus’s active business files and were prpduced in a timely basis. Three of these
documents in particular strongly support liability: CX0543 and CX0545, the Rambus business
plans showing that it believed it had pending i)atent applications that covered SDRAMs and
planned to file more such applications;' and CX0208A, the JEDEC Manual setting forth the

- obligation of JEDEC members to disclose patents and pending patents that might be involved in
the work JEDEC was undertaking. But the documents found in Rambus’s business files failed to

reflect the extent of the careful planning and effort that Rambus put into its decade-long scheme,

! Rambus apparently intended that these business plans would be destroyed during

‘the-course of “Shred Day 1998" or the “1999 shredding party at Rambus.” See CX5031
(Steinberg e-mail (1/12/01)).

-1-



or the deliberate intent with which Rambus representatives acted.

Green Boxes: The green boxes, below the central line, represent the JEDEC-related |
documents that were purged from Rambus’s working files, but were found on an abandoned hard
drive in Richard Crisp’s attic.> These documents demonstrated that Rambus had pending patent
applications covering specific aspects of JEDEC’s work, that Rambus’s JEDEC representative
Richard Crisp was fully aware of this, and that Mr. Crisp repeatedly informed his colleagues at
Rambus of the specific JEDEC work subject to Rambus patent rights without ever disclosing

Rambus’s patent positibn to JEDEC.

Orange Boxesg The orange boxes, below the central line, refer to the documents that
Rambus’s outside patent counsel Lester Vincent did not purge because they were located in his
chron file instead of in the Rambus patent files.> Upon leaming of the survival of these
documents, Rambus refused to produce them until Judge Payne pierced the attorney-client and
attorney work product privileges and ordered their production. These documents revealed that
Rambus’s outside patent counsel Lester Vincent had warned Rambus repeatedly about equitable
estoppel and antitrust risks if Rambus misled JEDEC into thinking that Ra-mbus would not seek
to assert patents against the JEDEC standards. These documents ;1so proved that Richard Crisp
and others at Rambus were actively seeking to extend Rambus’s patent applications to cbver

JEDEC work while Rambus was a JEDEC member. This evidence exposed as untrue assertions'

in Rambus’s White Paper to FTC staff that Rambus was only seeking to patent its RDRAM

2 See CX5078 at 124; CX5075 at 297, 299, 302-303; CCSF 121-123, 163.

: 3 - See CX3126 at 416-422 (Vincent’s surviving letters and correspondence came
from “a general file”). C : :

-2-



architecture, ‘and not J EDEC-compliant SDRAMs.

Yellow Boxes: The yellow boxes, below the central line, are — as best Complaint
Counsel is able to determine — the documents from a forgotten file discovered on one of
Rambus’s servers or from another forgotten source.* These documents were not produced in the
initial Infineon litigation (and thus were not available to the Federal Circuit) or duﬂng the
Commission’s Part I investigation; rather, they were produced for the first time well into the Part
11 litigation.” These documents show that Rambus’s tracking of JEDEC’s work and its filing of
patent applications covering on-going JEDEC work was not merely an abstract exercise —
Rambus specifically planned to sue JEDEC members for patent infringement based on
technologies used in JEDEC standards. These documents als;') show that Rambus representatives
were acutely aware of JEDEC’s desire to avoid patent hoid-up and the equitable estoppel risks

they ran by not disclosing, and, as a result, Rambus representatives debated whether they should |
make patent disclosures to JEDEC.

Pink Boxes: These boxes, above the central line, refer to documents relgting to spoliation
of evidence that Rambus initially refused to produce to Complaint Counsel, and that Complaint

Counsel was first able to obtain when they became public in connection with the Infineon

4 Relevant documents were also located on Allen Roberts’ home computer and

Michael Farmwald’s house or garage. CX5078 at 184-185, 192-204, 220-221.

5

_  See Affidavit of Avery W. Gardiner (2/19/03) (Attachment G) and Affidavit of

Karma M. Giulianelli (2/20/03) (Attachment H) (originally filed with Memorandum In Support
of Complaint Counsel’s Motion to Compel an Additional Day of Deposition Testimony of

- Richard Crisp (2/21/03)); see also CX5079 at 444-445 (Arovas: Rambus produced
approximately 59 boxes of documents to Infineon prior to trial, and an additional 38 boxes of
documents after remand from the Federal Circuit); DX0506 at 879-880 (late-produced boxes of

"documents), 886-887 (235 e-mails from Vice President Allen Roberts that were produced late).

ks
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litigation in February and March 2005. The Commission has now added these documents to the
record. These documents establish that, contrary to Rambus’s prior assertions, Rambus was
actively planni;lg to sue SDRAM manufacturers for patent infringement at the time that it |
planned and implemented its document destruction campaigns, and had even identified the most
likely target companies and judicial districts in which to sue. They show that Rambus organized
a data base of selected documents that would be helpful to it during its anticipated litigation,
while simultaneously destroying large volumes of documents without preserving other
documents (including harmful documents) relevant to that anticipated litigation.

Purple Boxes: The purple boxes, above the central line, represent the proposed exhibits
from the Béckup Tape Documents that are the subject of this motion to reopen the record. The
documents identified are only a small sample of the relevant documents found on Rambus’s
back-up tapes. These documents were not available to Complaint Counsel during the course of
this litigation because Rambus purged them from its business files. They were discovered earlier
this year on certain of Rambus’s back-up tapes that had not been erased. Although Complaint
Counsel has never had the oppoﬁunity to explore these documents with witnesses, they appear to
indicate on their face that Rambus’s top executives [

], that within three months of joining JEDEC [
| | ] and that top
executives [ |
]-
White Boxesf The wilite :boies with questioh marks, abdve the central 1ine, indicate

~ known or suspected documents that were purged from Rambus’s business files and are still



unavailable to Complaint Counsel and the Commission. These include certain documents that
appear to have disappeared entirely (such as the slides that Richard Crisp used in his November
1995 presentatio-n to Rambus personnel regarding litigation tactics and who Rambus should sue
first). The white boxes also include documents that would have been produced to Complaint
Counsel had they been found in Rambus’s business files on a timely basis; after having discovered
these documents recently on its back-up tapes, Rambus has refused to produce to Compléint
~ Counsel and thé Commission. According to the descriptions provided in Proposed Exhibit
CX5117, the dobuments purged from Rambus’s business files, and now (after being found on the
back-up tapes) being withheld by Rambus, indicate that Rambus consulted extensively with and
sought legal advice from outside patent counsel Lester Vincent regarding the JEDEC disclosure
policy in 1992, and that in-house legal counsel Tony Diepenbrock conducted extensive analysis of
Rambus’s pending patent applications and defenses to patent inﬁingemént claims in early 1996.
Other sources of information indicate that certain specific documents very likely existed at _oné

point in time, but since have disappeared.®

6 For example, Richard Crisp made a presentation to the Board of Directors in

October 1992 regarding standardization of SDRAMs at JEDEC and Rambus’s patent
development efforts. CCFF 938. That presentation has never been identified. Similarly, Mr.
Crnsp [ o

] Proposed Exhibit CX5114. He apparently [ ] using 10-12 slides, id.,
but those slides apparently have disappeared. We have no way of knowing what documents
disappeared from Lester Vincent’s files regarding the patent applications that Rambus developed
for the specific purpose of covering technologies used in JEDEC-compliant SDRAMs.
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CERTIFICATE OF SERVICE

I, Lourine K. McDuffie, hereby certify that on October 19, 2005, I caused a copy of the
attached, Revised Public Version of, Complaint Counsel’s Motion To Reopen The Record To
Admit Documents From Rambus’s Newly-Found Back-Up Tapes Pertaining To Rambus'’s -
Spoliation Of Evidence, to be served upon the following persons:

by hand delivery to:

The Commissioners

U.S. Federal Trade Commission

Via Office of the Secretary, Room H-135
Federal Trade Commission

600 Pennsylvania Ave., N.W.
Washington, D.C. 20580

by electronic transmission (without attachments) and hand delivery to:

A. Douglas Melamed, Esq.

Wilmer Cutler Pickering Hale and Dorr LLP
2445 M Street, N.W.

Washington, DC 20037-1402

and by electronic transmission (without attachments) and overnight courier to:

Steven M. Perry, Esq.
Munger, Tolles & Olson LLP
-355 South Grand Avenue
35" Floor

. Los Angeles, CA 90071

Counsel for Rambus Incorporated

Lourine K McDuffie




