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iv. ENH Made Significant Post-Merger Improvements To The
~ Nuclear Medicine Department At HPH

2145. After the Merger, ENH purchased a CT pet for the nuclear medicine department.
(O’Brien, Tr. 3496, 3501; Chassin, Tr. 5362-63; RX 1896 at ENHL MO 7109). A CT petisa
diagnostic tool in nuclear medicine used to detect things like tuynors or Alzheimer’s. (O’Brien,

. Tr. 3502). HPH did not have a CT pet, which is not commonly found in community hosp1tals
before the Merger (O’Brien, Tr. 3502-03).

B + RX 1896 does not support Respondent’s finding. {—
(Newton, Tr. 401;

. . Spaeth, Tr. 2137-38, Romano, Tr. 3184-85, in camera. See generally CX 545 at 3).

Response to Finding No. 2145: : oo

je " The Medical Staff Integration' And Academic Involvement Of,
Physicians That Resulted From The Merger Improved The
Quality Of Care At HPH

i. Overview

2146. After the Merger, Evanston Hospital merged the clinical staffs at Evanston
Hospital and HPH. (Chassin, Tr. 5373). HPH physicians now rotate regularly through all three
ENH campuses. (Chassm Tr. 5598).

Response to Finding No. 2146:

Complaint Counsel have no specific response. -

2147. The integration of the clinical staffs provided HPH physicians the opportunity to
. upgrade their skills by becoming part of an academic enterprise that challenged them to teach
residents, participate in more educational conferences and keep up with the latest developments
in healthcare. (Chassin, Tr. 5373-74). Physicians’ skills become impaired and begin to stagnate
if they do not have access to a continuous influx of academic information. (Chassin, Tr. 5400-
01).

Response to Finding No. 2147:

This finding is misleading. There is no evidence that HPH physicians could not
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participate in educational conferences or that they did not have access to “academic
1

information” before the merger. Further, there is no evidence that the skills of HPH

physicians were “impaired” before the merger or that they improved after the merger.
¢
|

-} (Romano Tr. 3125, in camera) :

2148. The upgrade in physunan skllls and the access to academic practice are structural
changes that 1mproved the quality of the HPH staff. (Chassin, Tr. 5377).

Response to F{nding No. 2148:

. L ' . ’
The cited testimony does not suppart this finding. Moreover, as stated above in

CCREFF 2147, there.is no evidence.that the skills of the HPH physicians changed or that

physicians had increased access to “academic practice” as a result of the merger.

2149. As aresult of the integration of the medical staffs and the academic focus that
‘ ENH brought to HPH, the quahty of care improved at HPH. (Chassin, Tr. 5373). '

Response to Fmdmg No. 2149

This finding is inaccurate and misleading. {—

— Romano, Te. 3118, ncamera). (NN

(Romano, Tr. 3124, in camera). {—
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(Romano, Tr. 3118, in camerd). { |
. . o ) N . B

(Romano, Tr. 3 124-25, in camera). |

ii. HPH Physicians Rotate Through All Three ENH
Campuses

2150. Since the Merger, physicians in pathology, radiology, emergency medicine,
cardiology, cardiac surgery and anesthesiology rotate through all three campuses. (Chassin, Tr.
5598). These physicians did not rotate before the Merger. (Chassin, Tr. 5598). Withthe

exception of emergency medicine, all of the rotating physicians are spemahsts (Chassin, Tr.’
5598).

Response to Finding No. 2150;

Complaint Counsel have no specific response.

2151. In pathology, for example, the 19 faculty members rotate through the labdratories
at Glenbrook Hospital, Evanston Hospital and HPH. (Victor, Tr. 3588-89). Additionally, the
pathologists in the HPH and Evanston Hospital laboratories rotate back and forth: ‘(Victor, Tr.
3629-30). The pathologists at Evanston Hospital see more complex specimens, and rotating

allows the pathologists to stay abreast of all of the modern thinking and modern technologles
relating to the practice of pathology (Victor, Tr. 3589).

- Response to Finding No. 2151:

_ This finding is misleading. There is no eyidencc;:l tﬁat before the merger, HPH
pathologists failed to stay “abreast of all the modern thiﬁking and modern technologies
relating to the practice of pathology.” These patholo'gisl“;s w.ere_ highly trained, dedicated
professionals who had access to professional literature and continuing education
opportunities before.the merger. -(Harr'is, Tr. 4252-53).

2152. Physicians in the Department of Ob/Gyn also regularly work at all three ENH
hospital campuses. (Silver, Tr. 3770).

Response to Finding No. 2152
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Complaint Cdunsel have no specific response.

iii. . HPH Physicians Take Part In Teaching Activities F-or'
Residents And Medical Students At Evanston Hospital

. 2153. Teaching fdrcps phy.sicians. to keep up with medical literature, answer questions
they may not have considered, and generally keeps them sharp. (Chassin, Tr..5376-77).

Response to Finding No. 2153;

b [

This finding is vague and misleading. Thefe is no evidence that because of the

merger, more HPH physicians in fact “keep up with the medical literature” or that they
- are sharper because of the merger. , There Wwasno testimony from physicians who |
practiced at HPH before thé merger that the merger had any effect on their ability to

33,

remain “shafp or s;cay current Wlth meciicai knowledge. Respondent is vagué about how
'maﬁy HPH physicians‘ actually teach residents. Nor do they state how many HPH
. physicians rotate *‘through Evanston or Glenbrook Hospitals. There is no evidence that the
merger had any effect on physician skills. |
2154. After‘ the Merger, a number of HPH physicians ‘became involved in teaéhjng at
Evanston Hospital. (O’B;ien? Tr. 3539). These academic instructors rotate between Evanston
Hospital, Glenbrook Hospita} and HPH. (O’Brien, Tr. 3541).
| Res.ponse to Finding. No. 2154: |
This ﬁﬁding is vague and misleading. As stated above in CCRFF 2153,
Respondent is f)'m'posefully vague about how many HPH physicians are actually involved
in teaching at Eyaﬁston Hospital and what percentage of their time is actually spent
teaching residents.'
2155. Dr. Harris teaches emergency medicine at Evanston Hospital, which includes clinical

bedside instruction of residents and medical students. (Harris, Tr. 4251-52). In addition, Dr.
Harris delivers talks and lectures as part of the ongoing, biweekly clinical conferences for the
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residents and attending physicians. (Harris, Tr. 4252). Most of the ED physicians are involved
in the residency program at Evanston Hospital. (Harris, Tr. 4252.) This academic and teaching
experience keeps physicians sharp by forcing them to researth answers to questions, and by
providing them with a venue for the exchange of new ideas. (Marris, Tr. 4252).

w

Response to Finding No. 2155:

This finding is misleading. As stated above in CCRFF 2153, there is no evidence

that the skills of HPH physicians were deficient or that they improved bécaﬁée- of the

"

merger. Respondent omits Dr. Hafris?s testimony that before the merger HPH physicians
did strive to keep themselves continually educated. (Harris, Tr. 4252-53).

2156. Dr. Silver has a faculty appointment as a professor in the Medical School of
Northwestern University. (Silver, Tr. 3762). The ENH Department of Ob/Gyn holds teaching
activities for residents and medical students at ENH. (Silver, Tr. 3762-63). Further, the
department holds weekly teaching conferences regarding high-risk obstetrics and a combined
conference with the departments of pathology and pediatrics. Departmental physicians - \
participate in teaching rounds, which take place at all three hospital campuses. (Silver, Tr. 3767-
68). The participation of HPH obstetricians and gynecologists in teaching activities at ENH
improved the quality of Ob/Gyn at HPH. (Chassin, Tr. 5380). ’

Response to Finding Ne. 2156:

This finding is misleading and vague. Respoﬁ&ent is vague aBout how many HPH
physicians participate in the weekly teaching conferencés c‘)r in teachiﬁg rbunds. Further,
there is no evidence that the participation of some HPH obstetricians and gynecologists in
the teaching activities at ENH actually improved their Ignov;fledge or skills or improved

patient care for HPH patients.

2157. Pathologists at HPH are responsible for teaching residents at Evanston Hospital.
(Victor, Tr. 3589-90). Pathologists at HPH also give didactic lectures — lectures that are focused
on a specific topic — to the residents at Evanston Hospital. (Victor, Tr. 3589-90).

Response to Finding No. 2157:

This finding is misleading and vague. (See CCRFF 2156). There is no evidence
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that by giving didactie lectures, the skills of HPH pathologists improved or that patients

received better care.

2158. Since ENH brought its family medicine program to HPH after the Merger, the
HPH family medicine program has included residents from Northwestern University. (O’Brien,
- Tr. 3539; Chassin, Tr. 5380). The participation of these residents in formal academic programs
in family medicine at HPH is a quality 1mprovement (Chassm Tr. 5380).

Response to Finding No. 2158: ‘o .

I ]
L

This finding is m1slead1ng and vague. It is not clear how the ‘»‘participaﬁon of

these residents in formal academic programs in family medicine at HPH is a quality

"

improvement.” |

B (Romano, Tr. 3124-25, in camera).

~ 2159. In addition to traditional teaching opportunities, ENH physicians are now able to
participate in grand rounds which involve the bedside teaching of residents, that are run at
~ Evanston. (Harris, Tr. 4253). For example, there are grand rounds for all physicians every
- Thursday in the Department,of Ob/Gyn. (Sﬂver Tr. 3767).

Response to Finding No. 2159:

This finding ils' irrelevant. Presumably, ENH physicians were able té participate in
grand rounds at Evar;sto;l Hospital iaeforé the merger. This finding does not state how
many HPH physicians participate in grand rounds or whether participation in grand
rounds changeci after the merger.

iv. HPH Physicians Participate In Departmental
Conferences That Broaden Their Skills

2160. ENH routinely holds conferences for ENH physiciané only. These conferences

are multidisciplinary and focus on treatment plans for individual patients and on quality
assurance issues that involve specific ENH cases. (Chassin, Tr. 5599).
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Response to Finding No. 2160:

This finding is irrelevant. There is no evidence that the practice of holding
- ot ) )

conferences for its physicians is unique to ENH. There is no evidence that HPH or many
' ’ _ :
other hospitals did not engage in similar practices.
2161. More information is shared at educational and academic cohferences among
physicians within the same hospital compared to conferences that include physicians from

different hospitals. (Chassin, Tr. 5599). In the latter type of conferences, the lectures and -
semihars are usually straightforward. (Chassin, Tr. 5599).

Response to Finding No. 2161: |
This finding is irrelevant. As stated above. in CCRFF 2160, there is no evidence
. . that the conferences at ENH are at all unique or that it changed any practice at HPH.
Further, it is not clear what Respondent means when it states “In the latter type of ,
confe;ences, the lectures and seminars are usually straightforward.”
2162. Additionally, HPH physicians who are generalists aré able to interact with the

subspecialists at these conferences and during patient care consultatlon sessions, thereby
improving their skills. (Chassin, Tr. 5378).

Response to Finding No. 2162:

‘This finding is inaccurate, misleading and speculative. First, it is unclear what
Respondeht means by “generalist” or “subspecialist.” There is no evidence that all
physicians at HPH are generalists. There is no evidence, except for the characterization -
of Dr. Chassin, that HPH physicians interact with specialists at these conferences or that

as a result, their skills are improved.

V. HPH Physicians Have Obtained Faculty Appomtments
' As A Result Of The Merger

- 2163. Following the Merger, about 60 HPH physicians who did not have academic
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appointments were ablé to oltain appointments at Northwestern Medical School. (Chassin, Tr.
5376; O’Brien, Tr. 3540). These faculty positions allow the HPH physicians to pursue research
and drew many physicians into teaching roles in the residency program operated by ENH.

(Chassm Tr 5376; Harrls Tr. 4252)

Response to Finding No. 2163:
(.

EL] 0

I ( Romano. Tr. 3125, in camera).

Thus, the teaching activity takes place at Evénston hospital, not at Highland Park.

|
et

(Romano, Tr. 3 125, in camera).

2164. Before the Merger, these appointments were not frequently granted to HPH
- physicians. (Chassin, Tr. 53 76) :

Response to Flndlng No. 2164:

See CCRFF 2163, above.

vii  ENH Provides HPH Physicians With A Continuing
Medical Education Stipend

2165. ENH provides HPH physicians with a $4,000 continuing medical education
stipend. (Harris, Tr. 4253). No such stipend was available pre-Merger. (Harris, Tr. 4253).

Response to Finding No. 2165:

When referencing the stipend, Dr. Harris made clear that “I’m not saying that
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[pre-merger] the physicians didn’t strive to try to . . . keep themselves educated.” (Harris,

T 4252). Further, there is no evidence that HPH physicians were not able to participate

ot

in continuing medical education because they lacked a stipend.

vii. - HPH Has Gained An Ael’.zldemic Affiliation, Which Has
Enabled It To Recruit Better Physicians
2166. An academic medical center is defined as a teaching hospltal that is owned or
operated or affiliated with a medical school. (O’Brien, Tr. 3542) Before the Merger HPH d1d
not Have an academic affiliation. (Spaeth, Tr. 223 9).

Response to Fmdmg No. 2166:
Several studies have demonstrated acadernic hospitals to perform better than orher
. 4_hospitals. Those studies do not look at the “affiliation” cited by ENH Instead, they
typically look at the number of residency programs or the number of residents per bed. |,
(Ron’rano, Tr. 3118). Under these measures, it is true that HPH did not havelan,academic
affiliation pre-merger, but the same remained true post-merger (Romano Tr 3118).

2167 In contrast, ENH is an academic medical center through its affiliation with
Northwestern University Medical School. (O’Brien, Tr. 3542).

Response to Finding No. 2167: -

As to ENH as a whole, payors do not consider it to be an advanced teaching
hospital (See Ballengee, Tr. 189; Neary, Tr. 621). As t(..)ﬂ HP'H, rhat hospital does not
ciualify asa teaching hospital under the criteri_a used in the academic literature which has
found seme areas where teaching hospitals outperform other hospitels. (Romano, Tr.
3118).

2168. Additionally, the Medicare Payment Advisory Commission (“MedPac”), a federal

body that defines academic medical center and major academic hospital categories, characterizes
an academic hospital as a hospital that has at least a 0.25 resident-to-bed ratio. (O’Brien, Tr.
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3541-42). ENH has a 0.29 ratio. (O7Brien, Tr. 3542).
' . ,

Response to Finding No. 2168:

HPH does not qualify as a teaching hospital under the criteria us:ed in the
academic literature which has found some areas where teaching hospitals outperform
other hospitals. (Romaﬁo, Tr. 3118).
2169. A hospital’sistatus as an academic medical center has a substantial impact on its
ability to recruit the highest quality physicians and administrators. (Chassin, Tr. 5600). Before
the Merger, HPH had a major problem recruiting physicians. (Harris, Tr. 4251). After the

Merger, HPH had an improved ability to hire quality residents due to its new affiliation with the
Northwestern Medical School. (Harris, T, 4251; RX, 1148). -

Response to Finding'No. 2169:

This ﬁnding. misqharacteﬁies thle Witness’ téstiinony. Dr. Harris referred only to
difficulty “staffing the emergency department,” (Harris, Tr. 425 1), not across the hospital.
Other doctors and. administrators testified that I—IPH had plenty of good doctors pre-
merger. (Dragon, Tr. 4315, Spaeth, Tr. 223 9; Neama.n' Tr. 1228).
2170. During his'time as HPH’s CEO, Spaeth and HPH could not recruit subspecialty
physicians to the hospital. (Spaeth, Tr. 2246-47). HPH had trouble recruiting physicians because

its community hospital environment did not offer academic and research opportunities and did
not offer a high complexity of cases. (Spaeth, Tr. 2247).

Response to Finding No. 2170:

ENH accurately cites to Mr. Spaeth’s testimony but that testimény was explicitly -
limited to the pré-merger period. ENH points to no evidence that, post-merger, physician
recruitment has improved. There is no reason that it should have improved due to any
“academic affiliation” since HPH is not an academic hospital under accepted measures

and any teaching activity takes place at Evanston Hospital, not HPH. (Romano Tr. 3118).
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2171. During his time as HPH’s CEO, Spaeth and HPH were able to recruit and hire .
some primary care physicians and one or two radiologists and oncologists. (Spaeth, Tr. 2246- -
47). Pre-Merger HPH was able to recruit only a single physician from a university settmg, Dr.
Leon Dragon who became HPH’s director of radiology. (Spaeth Tr. 2309).

Response to Finding No. 2171:

"

Respondent’s finding is misleading. (See CCRFF 2170).

k. = The Merger Improved The Quallty Of Psychlatrlc Services At
HPh

i Overview
2172. Before the Merger and through the Spring of 2001, HPH and Evanston Hospital
each had separate inpatient psychiatric units that treated both adult and adolescent patients.
(O’Brien, Tr. 3516; RX 1754 at ENH RS 3086). In the Spring of 2001 however, ENH

consolidated the adolescent inpatient services at HPH and the adult inpatient services at Evanston

Hospital. (O’Brien, Tr. 3517; Chassin, Tr. 5339; Neaman, Tr. 1358 59; RX 1080 at ENHL PK
55405)

Response to Finding No. 2172:

Complaint Counsel does not deny that this separation of adult and adolescent
péychiatric patients took place a year and a quarter after the merger. To thé extent ENH
claims that this change was part of a broad based “rationalization” of cli’nical SGrvices;
that rationalization was not effective for reasons explained in CCRFF 2174 below. With
regard to psychiatry alone, the effect of the separation on quality is discussed in CCRFF

2186 below.
2173. ENH also spent about $1.2 million (excluding additional staffing costs) to make
facility and program improvements to the HPH psychiatric unit. (O’Brien, Tr. 3519). In

addition, the State conducted a full certificate of need review of the rationalization of psychiatric
services at ENH before it was completed. (Chassin, Tr. 5340-41).

Resp‘ onse to Finding No. 2173:

Complaint Counsel does not deny the first sentence but notes once again that the
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amount ENH claims fto-have invested was well within HPH’S' éapital budget. (N ewton,
. | '
Tr. 430; CX 545 at,3; CX 1055 at 2).
2174. Rationalization of clinical services is the process of enhancing the quality and cost
“efficiency of clinical services by determining at what location in a hospital system clinical

services should be rendered. (Hillebrand, Tr. 1986). Rationalization of clinical services takes

into account the best ways to improve the quality and cost efficiencies of the clinical services.
(Hillebrand, Tr. 1986).

Response to Finding No; 2174:
While t'his ﬁnding may accura;tely describe what rationalization should‘ be, it does
_ not describe what ENH did. In order to enhance the quality of clinical services by |
determining at which'loca’(;ion ina hospitai system clinical services should be lbéated, a
}hospita‘l sho:uld' také account of the exténsix./e literature on the relationship between
§olume and outcome. (Romano, Tr. 3173-75). The literature shows that for some
services, higher v.olumes are correlated with bétter outcomes. (Romano, Tr. 3174). ENH,
however, “deratioha]:ized”. its services by spreading ou;[ heart surgery among two
.locations, thereby reducing the volume performed at éellch location, in spite of the strong
volume outcome felqtionshiﬁ.. (Roniano, Tr. 3175).
In other aieas., ENH claimétli to have rationalized services, but the evidence was
“mixed as to whether these ;atiopalizaﬁons actually occurred.” (Rdmano, Tr.3176). For
example, ENH $aid it consolidated hysterectomies at HPH and dialysié at Evanston
hospital, but the I_déta indicated that such rationalization had not in fact occurred.
(Romano, Tr. 3176).
ii. Before The Merger, The Adolescent Psychiatry Services

Available At Both HPH And Evanston Hospital Were
Limited
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" 2175. Before the Merger, the adolescent population at both HPH and Evanston Hospital
was not large enough to provide the full complement of services for inpatient psychiatric care in

terms of group therapy, intermittent therapy and other combinations of treatment plans
(Chassm Tr. 5341; RX 1754 at ENH RS 3092).

Response to Finding No. 2175:

See CCRFF 2186, below. - ) .
L
2176. Add1t1onally, before the Merger, psychlatrlc consultations in the ED were sought
from either a private practice psychiatrist or the ED physicians. (Chassin, Tr. 5345). Patients
presenting with psychiatric emergencies, however, often require specialized assessment that is
beyond the scope of most ED physicians’ capacity. (Chassm Tr. 5342-43; RX 1111 at ENH GW
278).

Response to Finding No. 2176:

See CCRFF 2186, below.

iii. ~ HPH’s Adolescent Psychiatry Physical Facility
- Contained Hazards For Adolescent Patients

' 2177. Before the Merger, the physical facility that housed the HPH adolescent
psychiatry unit contained many hazards for both the patients and the staff. (Chassin, Tr. 5341).

For example, adolescents could hide from staff in the hallways, presenting unsafe situations.
(Chassin, Tr. 5342; O’Brien, Tr. 3519).

Response to Finding No. 2177:

This finding is misleading, vague and speculative. There is no evidence that there
were any negative results from adolescents “hiding in héllv}ays.” See also CCRFF 2186,
below. (No indication that quality improved for psychiatric services after the mergér).

iv. Consolidating Adolescent Psychiatric Services At HPH
Allowed HPH To Offer New And Expanded Services

2178. After the Merger, HPH was able to offer a broader variety of treatment options for
adolescent patients. (Chassin, Tr. 5339). One of the new services HPH opened after the Merger
was a crisis intervention team that was dedicated to providing psychological counseling and
evaluation to ED patients. (Chassin, Tr. 5339).
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Response to Finding No. 2178:

See CCRFF 21 86, below. (No indication that quality improved for psychiatrié‘ .
services after the merger). . ' |

2179. ENH also created a consultation service at HPH to address patients with chemical
dependency problems. (Chassin, Tr. 5344-45; RX 1066; RX 1754 at ENH RS 3092).

Response to Finding No. 2179:

i

See CCRFF 2186, below. (No indication that quality improved for psychiatric

~ services after the meiger). ] \

2180. Additionally, ENH added a Ph.D. in education to the HPH staff to work with
adolescent issues. (O’Brien, Tr. 3517).. Adolescents can be in the unit for five to ten days and
away from their school work for that period of time. (O’Brien, Tr. 3517-18). The Ph.D.
provides a curriculum for students while they are in the unit and helps to transition the
adolescents back to school. (O’Brien, Tr. 3517).

Response to Fim.iing No. 2180:

See CCRFF 21 86, below. (N o" indication that qﬁality improved for psychiatric
vservices after the merger or that patient satisfaction imII)roved). ThlS finding also
demonstrates the paufﬁity of féilorablé evidence for Respondent. Because i;c has no
relevant evidence to .support its pos.ition, it presents findings regarding teenagers’

schoolwork.

2181. ENH also added a full-time psychiatrist to provide consultation to HPH inpatients
who were hospitalized for medical or surgical conditions but also had psychiatric problems.
(Chassin, Tr. 5339). This specialty service allows psychiatrists who understand the relationship
between the psychiatric illness and the medical or surgical illness to consult on patients and
recommend an overall plan of care. (Chassin, Tr. 5344; RX 1781 at ENHL PK 55286). This
service was not available pre-Merger. (Chassin, Tr. 5344)."

Response to Finding No. 2181:



See CCRFF 2186, below. (No indication that quality improved for psychiatric }

services after the merger or that patient satisfaction improved).
. . g

2182. After the Merger, ENH extended the range of adolescents who could be treated in
the unit from 12-18 years old to 24 years of age. (O’Brien, Tr. 2317, RX 1250).

Response to Finding No. 2182:

See CCREF 2186, below. (No indication that quality improved for péychiatric

services after the merger or that patient satisfaction improved).

2183. ENH also hired several adolescent psychiatrists to staff the HPH adolescent unit.
(O’Brien, Tr. 3518). - .

Response to Finding No. 2183:

See CCRFF 2186, below. (No indication that quality ﬁnproved for psychiatric

services after the merger or that patient satisfaction improved).

A ENH Expanded And Remodeled The Adolescent
Psychiatry Unit To Make It Safer

2184. The HPH adolescent psychiatric unit was remodeled and opened in December of

2003. (O’Brien, Tr. 3518). Before the reconstruction, the rooms were semi-private. (O’Brien,
Tr. 3518-19). Today, the unit today has ten private patient rooms. (O’Brien, Tr. 3518).

'Response to Finding Ne. 2184:

ENH h¢re touts more physical plant improvements, in this instance room
renovations that took place four years after the merger. Complaint Counsel repeafs, that
HPH constantly invested in physical pl_anf improvements pre-merger and was financially
capaiale of continuing such investment post-merger. See, e.g., CCFF 2324-2354, 303-
351. |

2185. ENH added a keyless entry system with voice and sight recognition. (O’Brien, Tr.
3518). Furniture was also grounded and attached to the floor for patient safety reasons.
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! '

(O’Brien, Tr. 3519). There are no drawers or cab1nets so that contraband can be easily
momtored .(O’Brien, Tr. 3519). ‘

Response to Fmdmg No. 2185: ,
See CCRFF 2] 84, above. |
' Vi, The Improvemenfs Made By ENH In Consolidating
A And Expanding Psychiatric Services At HPH Improved
' The Quality Of Care

hy
i , "

2186. All of the changes that ENH brought to HPH’s psychiatiic services after the
Merger improved the quality of care. (Chassm Tr. 5347). :

. Response to Finding No. 2186: , \

Dr. Chassin. made clear at the cited'portion of the transcript that his conclusion
was based on “largely structnral ‘mleasurles.”. (Chassin Tr. 5348). But structural measures
are “insufficient by themselves” to measure qué.lity. (Romano, Tr. 2988). Dr. Romano’s
testimony that there is no literature associatingstructqral improxrements of this type with
improved outcomes stands undisputed. (Romano, Tr. 3115-16). ENH may have spent a
1ot of moneyon psychiatry improvements, but tnere is no evidence that they did anybody )

any good. Indeed, the only evidence in the record is to the contrary. {_
I | (Romano, Tr. 3115-17, in

camera).
2187. To familiarize himself with psychiatric services, Dr. Chassin spoke to people in

the facility, reviewed contemporaneous documents, interviewed the Chairman of psychiatry, and
made a site V1s1t to the facility at HPH. (Chassin, Tr. 5342).

Response to Finding No. 2187:

It is unclear whether Dr. Chassin spoke to psychiatrists who practiced at HPH
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. before the merger. No psychiatrist testified for Respondent regarding the changes that

t

ENH made to the psychiatry department. '

13

2188. In contrast, Dr. Romano used Press Ganey data to evaluate psychiatric services
both pre- and post-Merger. This is not a valid way of evaluatmg patient satisfaction. (Chassin,

- Tr. 5348). Further, the Press Ganey data Dr. Romano used in his evaluation were inpatient data.
(Chassin, Tr. 5348). In addition to all of the other problems with these data, they measure
different services offered by completely different programs — the pre-Merger mixed '
adult/adolescent unit compared to completely separate post-Merger units. (Chassin, Tr. 5349).

Response to Finding No. 2188:

Dr. Chassin’s testimony as a paid litigation expert is inconsistent with the day to

day business practices of his client, ENH. ENH itself uses patient satisfaction surveys to

. -analyze its performance. (RX 1130). {
I (Chossin, Tr. 5433-35; Neaman, Tr. 1136-37, in camera). (.
(Neaman, Tr. 1136, in camera; CX 1566 at 4). ENH’s CEO admitted
that Press Ganey is an important barometer for monitoring quality at ENH. (Neaman, Tr.

1127-28; CX 1566 at 4).

E. After The Merger, ENH Continued To Provide High Quality Hospital
Services :

1. . ENH Has Been Independently Recognlzed For Having High Quallty
Of Care '

a. ENH Received Soluci_ént’s 100 Top Hospital Award

2189. The Solucient Top 100 Hospital Award is a form of recognition given to hospitals
once a year based on criteria chosen with a proprietary risk-adjustment program. (O’Brien, Tr.
3544). ENH does not subscribe, or pay money, to Solucient. .(O’Brien, Tr. 3545). Solucient is a
company that provides consulting and healthcare data analysis services to hospitals and other
healthcare organizations and is a source of data that Dr. Romano has relied upon in his work in
the healthcare quality field. (Romano, Tr. 2995-96). Solucient compares ENH’s performance
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against the median performance of benchmarked hospitals for quality related issues, such as risk-
adjusted mortality, complications and patient safety. (RX 2032 at 5). In addition, Solucient also
looks at financial performance. (RX 2032 at 5). '

Response to Finding No. 2189:

| ' .
* This finding is incomplete and misleading. The Solucient survey had nine

performance measures, five of which were financial performance indicators such as

expense per adjusted discharge (case-mix and wage adjusted), profitability (operating
profit margin), Icésh to total debt ratio, tangible assets (net PPE) per adjusted discharge

~ and growth in percent community served. (RX 2032 at 5). For 2005, ENH exceeded the
median performance of major teaching hoépitals_ in the categories of proﬁtability (92.8%
above the médian), net PPE _(66.97% above the median) and patient safety (1 1 .04% above |
the median). For mortality, ENH was .38% below the median and for complications,
ENH was 1.79% below the median. (RX 2032 at 7).

. 2190. ENH has recéived the Top 100 Award from Solucient for ten years in the major
teaching hospital category. (O’Brien, Tr. 3544-45). The mostrecent year was 2004. (O’Brien,
Tr. 3544; RX 2032 at 6). 'There are 147 hospitals in the major teaching hospital category, 15 of
which are selected for the Top 100 award in that category. (O’Brien, Tr. 3545).

Response to Finding No. 2190:

To thé extent inclusion in the Solucient 100 says anything about quality of care (as
opposed to ﬁnagces), this ﬁhding aemonstrates that qﬁality of care at Highland Park
Hospital was ex;:ellent before the merger. ENH continued to receive the Solucient Top
100 Award in 20'00- immediately after it merged with Highland Park Hqspital but before it
made any changes to it. (O’Brie;n, Tr. 3544-45). If Highland Park Hospital had the

problems to the extent claimed by Dr. Chassin, and if the changes later made by ENH



- were of such great moment, then it seems unlikely that ENH would not have kept its top
100 rating for 2000. | '
- it

2191. Solucient uses data from MedPar, the Agency for Healthcare Research and

Quality (“AHRQ”) and its own hospital database. (O’Brien, Tr, 3546). {—

_ (O’Brien, Tr. 3667, in camera). With respect
to the risk-adjusted patient safety index, ENH has a favorable rating of 11,4 percent, which
means that ENH out-performed more than just similar hospitals, but instead outperformed the
elite Top 100 Hospitals in its peer group hospitals by 11.4 percent for this category. ENH’s
performance with respect to risk-adjusted mortality improved from -18.0 percent in the 2001 _

survey, to <0.38 percent in the 2004 Solucient Top 100 Hospital survey, a substantial decrease i in
risk-adjusted mortality during that period. (RX 2032 at 5-7; CX 1947; Romano, Tr. 3405).

Response to Finding No. 2191:
This finding is misleading. F irst, it is worth noting that, while Respondent
| criticizes Dr. Romano’s use of administrative data, it 'touts results from Solucient that it |
portrays as favorable that use the same administrative data. Respondent is relying on the
very same data that it criticizes as “flawed.” (O’Brien, Tr. 3544- -45).

Additionally, the Solucient survey cannot be linked to any of the alleged V
improvements made by ENH to Highland Park Hospitlal. ENH received the .Selucient
Top 100 Award from the time before it merged with Hiéhland Park Hospital through
2005. (O’Brien, Tr. 3544-45). Before any alleged improvements were made to AHighland
Park Hospital by ENH, ENH continued to receive the. Solucrent award. For example
EplC was not deployed at Highland Park Hospital until 2004 (See CCFF 2453), the
intensivist program was not implemented until spring 2001 (See CCFF 2454),
implementation of the critical pathways for OB/Gyn occurred over a period from Octher ,

2001 through May 2004 (See CCFF 2461), and changes to staffing for the pharmacy

department did not occur until 2003. (See CCFF 2468). Thus the Solucient award does
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nothing to validate the specific claims of quality improx}ement at Highland Park Hospital

t

that ENH attributes to the .merger.

2192 Since 1999, ENH has recelved on multiple occasions both the Top 15 Teachrng
Hospital Award and the Top 100 Hospital Award. (Neaman, Tr 1290-91).

»Response to Finding No. 2192:

See CCRFF 2191; above W

2193. Dr. Romano agreed that ENH 'was ranked by Solucient in the top 100 hospitals
based, in part, upon a quality assessment. (Romano, Tr. 3398-3400). While, ENH’s profitability
score decreased during the same period, significantly, its quality related scores for risk-adjusted

mortality and patient safety index either unproved or remained favorable. (RX 2032 at 7; CX
1947 at 15).

- Response to Finding No. 2193: .
Immediately before the testimony cited by‘ENH Dr. Romano stated that “[ENH

was] ranked [by Solucient] in the Top-100 hospitals based on their performance, not

| specrﬁcally quahty (Romano Tr. 3398) On redirect; Dr. Romano noted that on one of
the Solucient rankings, ENH’S profitability compared favorably to the benchmark
hospitals by a nleasure of 101%, while its mortality compared unfavorably*by 18%, and
complications compared unfavorably by 6%. (Romano, Tr. 3404-05).

b.  ENH Received Awards From HealthGrades For Clinical
Excellence

2194. HealthGrades, whieh is a proprietary data analysis firm that sponsors a website

that includes information about hospital and physician quality, has identified ENH as a

Distinguished Hospital for Clinical Excellence for some of the last several years. (Romano, Tr.
2979, 3400).

Response to Finding No. 2194:

This ﬁnding is misleading. While it may be true that ENH may receive same
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awards from time to tilﬁe, this fact does not support the position that the quality at ENH
improved as a result of the merget. Respondent omits the fact that before the mefger,
‘ ‘ Y B
Highland Park Hospital received numerous awards and national recognition for its
qualify._ In 1997, Highland Park Hospital received the I::iir;coln Award, which is given for
quality improvement. Highland Park Hospital was onelof five hospitals in Illinois to !
receive the Lincoln Award (CX 2415 at 4) In 1996, illl\ghland Park Hosp1tal recelved a
positive review from the Chicago Hosp1ta1 Risk Pooling Program (CHRPP). {_
-
B (RX 412 at ENHL PK 017794, in camera). Highland Park Hospital also
| ‘performed well on Press Ganey surveys. {—
.
I (X 413 at ENHL PK 017847, in camera) |

2195 HealthGrades also identified ENH as a rec1plent of the Award For Gastromtestlnal
Care Excellence for 2005. (Romano, Tr. 3400). '

Response to Finding No. 2195:

This finding is misleading. (See CCRFF 2194 (Respondent dnu'ts thev fact that
beforé the'merger, HPH received numerous awards and-national recognition for its
quality.)).

c. ENH Received Reéoghition From The Leapfrog bGroup

2196. In 2005, ENH received the Leapfrog Award for being the top hospltal system in
Nlinois. (Neaman, Tr. 1291).

Response to Finding No. 2196:

This finding is misleading. (See CCRFF 2194 (Respondent omits the fact that
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before the merger, HPH received numerous awards and national recognition for its

quaiity.)).

d. ENH Hospitals Have Received National Recognition'For Its
Heal.thcare Quality
2197. A recent art1cle in Consumers Digest named 50 exceptional hospitals in the
United States. (O’Brien, Tr 3549). The 50 hospitals were ranked based on the Leapfrog survey.
(O’Brien, Tr. 3549- 50) ‘v

Response to Fmdmg No 2197:

- This ﬁnding is misleading. (See CCRFF 2194 (Respondent omits the fact that

" before the merger, HPH received numerous awards and natiohal recognition for its
quality.)).
2198. Hospitals completed the Leapfrog survey and were rated based on their
compliance with four areas of care, called leaps. (O’Brien, Tr. 3549-50). These leaps included

having an intensivist program, having a CPOE system, having certain volumes in procedures, and

. compliance with 27 performance indicators that are aggregated into the last leap. (O’Brien, Tr.
A 3550)

Response to FindingI No. 2198:

This finding is misleading. (See CCRFF 2194 (Respondent omits the fact that
before the merger, HPH received numerous awards and national recognition for its
quality.)).

2199. Three hospitals in the state of Illinois were mentioned in the list of 50 exceptional
hospitals. (O’Brien, Tr: 3550). Those three hospitals were Evanston Hospital, Glenbrook
Hospital and HPH. (O’Brien, Tr. 3550).

Response to Finding No. 2199

This finding is misleading. (See CCRFF 2194 (Respondent omits the fact that

before the merger, HPH received numerous awards and national recognition for its
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quality.)). | RO
2200. ENH also received the National Quality Award. (Neéaman, Tr. 1291).

Response to Finding No. 2200

' This finding is misleading. (See' CCRFF 2194 (.f{espondent omits the fact that

before the merger, HPH received numerous awards and national récognition forits

\
Y

quality.)).
e. US News & World Report Recognized ENH As A Top Hospital
2201. ENH received recognition from US News & World Report. (Neaman, Tr.-1291).

Response to Finding No. 2201:

This finding is misleading. (See CCRFF 2194 (Respdndent omits the fact that

]

before the merger, HPH received numerous awards and national recognition. for its
quality.)).
f. ENH Received The KLAS And Davies Award For Epic
2202. In 2004, ENH received both the KLAS and Davies Award for being the top-
ranked medical information system hospital in the United States. (Neaman, Tr. 1291; RX 1899
at ENHE RS 30).

Response to Finding No. 2202:

This finding is misleading. (See CCRFF 2194 (Resiaondent omits the fact that
before the merger, HPH received numerous awards and national recognition for its
quality.)).

2. There Is No Evidence That Quality Deteriorated At Evanston
Hospital After The Merger

2203. Dr. Chassin found no independent evidence of declines in quality of care at
Evanston Hospital as a result of the Merger. (Chassin, Tr. 5275-76).
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Response to Finding No. 2203:

This ﬁndmg is mlsleadmg Regardless of what Dr. Chassin found, there is clear

evidence in the recorq of a {_
—} (Romano, Tr. 3081-82,

w0
(L

. camera) The correlation of both data sources “increases our confidence in the truth of

thosefdings." (Roman, Tr 23007 {_
I (0o, Tr. 3046, 3050-01,

3054-55, in camerd). The fact that Dr. Chassin did not find evidence of declines in" -

quality at Evanston Hospital demonstrates that his methodology and analysis was not
- comprehensive. ‘
2204. Further, there was no evidence to support Dr. Romano’s hypothesis that quality

declined at Evanston Hospital as a result of a diversion of resources from Evanston Hospital to
HPH after the Merger. (Chassin, Tr. 5275-76). See Section VIIL.D.1. d iv.,, supra.

Response to Finding No. 2204:

This finding is inaccurate and misleading. Evanston Hospital’s own cardiologists
worried that the _establishmént of a cardiac surgery program at Highland Park Hospital by -
ENH would sprelad resources too “thin.” (CX 199.8 at 21).

F. The Progfams Or Services ENH Improved And Added At HPH After The
Merger Exceed National And State Quality Benchmarks

1. HPH’s Post-Merger Performance In Treating Patients With Acute
Myocardial Infarction Exceeds The Average In Illinois Hospitals
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2205. HPH’s use of highly valid process measures for the treatment of heart attack
patients — the administration of aspirin and beta blockers upon arrival and discharge — has
exceeded the Illinois hospital average during the post-Merger period. (Chassin, Tr. 5278-83; RX
2043). Before the Merger, HPH was consistently below the Illinois hospital average for almost
all of these process measures and below Evanston Hospital for all four process measures. (RX
2043). Evanston Hospital’s performance on these same measures was also superior to that of all
~other Illinois hospitals during both the pre- and post-Merger tlme periods. (Chassin, Tr. 5278;
RX 2043). See Section VIII. D.1.d.iv.

Response to Finding No. 2205:

4

Ml

X - This finding is inaccurate and misleading. {—

/I (%om:no, Tr. 3081-82 (discussing
DX 441 at 83, in camera), in camera). (NN
—} (Romano,
Tr. 3083, in camera). N
I (Romano,
Tr. 3083-84, in camera). (R

I (R omano, Tr. 3071-72,
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- incamera). (R
—} (Romano, Tr. 3083-84 , in
camera). {—
_} (Romano, Tr. 3070-72, in
camera). {— !
-
—} (Romano,”
Tr. 3072, in camera).

2. HPH’s Post-Merger Cardiac Surgery Outcomes Exceed National
Benchmarks : | |

2206. HPH’s post-Merger mortality rate for cardiac surgery is lower than the national
benchmark taken from data submitted to the Society of Thoracic Surgeons (“STS"’) (Chassin,
Tr. 5294). Moreover, HPH is also lower than the benchmark for cardiac surgery programs in
New York State. (Chassin, Tr. 5294).

Response to Finding No. 2206:

This finding is misleading. Even if HPH’s post-,lMerger mortality rate for cardiac
surgery is better than some benchmarks, it does not support the position that the merger
improved care for heart patients at HPH. Respondent d?)es 'not state whether HPH’s pre- |
merger mortality rates exceeded benchmarks, so there is no way to judge whether tlﬁs is
an improvemént. |
2207. HPH’s post-Merger major complication rate was also lower than national

benchmarks established by STS. (Chassin, Tr. 5299). For example, HPH’s post-Merger re-
operation rate was about 1.8%, which is well under the accepted national benchmark published

by STS of approximately 5.3%. (Chassin, Tr. 5299). HPH’s post-Merger kidney failure rate of
1.2% was also much lower than the 3% national benchmark. (Chassin, Tr. 5299). See Section
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VIIL.D.2.a.vi., supra. fr

|

Resgonse to Finding No. 2207:

This finding is misleading. ENH discusses here only major corrllplications. When

e ' . . .
all complications are analyzed, the result is quite different. {—

! 4

—} (Romano, Tr. 3046, 3050-01, 3054-55, in camera).

3. ENH Is A National Leader In The Implementatlon Of Electronic
Medlcal Records

2208. Independent groups such as KLAS and Davies have recognized ENH as the
national leader in electronic medical record implementation because of its uniquely successful . -
implementation of the Epic system. (RX 1666; Neaman, Tr. 1356; Wagner, Tr. 3996-97; RX
1733). The Davies Award singled out ENH for being the only institution that has universally
accepted inpatient physician order entry, physician documentation, and nurse documentation by
employed and non-employed physicians; has extended this capability to the ambulatory world;
and has an integrated medical record. (Wagner, Tr. 3996-97; RX 1733).

Response to Fin&ing No. 2208:
This finding is misleading. While HPH may be recognized by organizations for

various things, the evidence shows that there was nothing unique about ENH’s

implementation of Epic. (/I
(Romano, Tr. 3161, in camera). { [ N
I . (Rommano, Tr. 3162, in

camera}. The decision of ENH to purchase the Epic system was influenced by the public
recommendations of the Institute of Medicine and Leapfrog Group. (Wagner, Tr. 4066;

RX 1117 at ENH GWv 003511). Other hospitals have purchased the Epic electronic
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medical record system. (Wagner, Tr. 4066-67). Other hospitals in the Chicago area have ‘

purchased an integrated medical record system similér to Epic’s. (Wagner, Tr. 4067).

St

Northwestern Memorial Hospital purchased the same Epic system as ENH. (Wagner, Tr.
406 8); Other community hospitals have purchased an eTectronic medical record system. -

(Wagner, Tr. 4067). Northwest Community Hospital, a stand-alone community hospital
) . o . '
in the Chicago area , is considering purchasing an electronic medical record system from

McKesson. (Wagner, Tr. 4068-69).

2209. Additionally, Dr. Brailer, who was appointed by President Bush as the head of the
Office of National Healthcare Information Technology, personally visited ENH to recognize its
achievement of having a fully deployed and integrated electronic health record universally
throughout the three ENH hospitals that was used by all physicians and patient accessible.
(Wagner, Tr. 3959). . ‘

Response to Finding No. 2209:

~ Dr. Brailer’s visit took place in November 2004, five years after the merger. In
touting events so remote from the merger, ENH makes clear that its long list of claimed
improvements cannot be attributed to the merger in the manner it claims. See also

CCREFF 2208, above.

2210. Consequently, other academic hospitals in the Chicago area have sought to learn
from ENH’s successful deployment of EPIC. (Wagner, Tr. 3997-99). R

- Response to Finding No. 2210:

See CCRFF 2208, above.

2211. In contrast to ENH, in most of the nation’s hospitals, orders for medication,
laboratory tests, and other services are still written on paper, and many hospitals lack even the
capability to deliver laboratory and other results in an automated fashion. (RX 1423 at 7). The
situation is no different in community hospitals, where there has been little if any migration to
electronic records. (RX 1423 at 7). Indeed, the majority of community hospitals today do not
have an electronic medical record that includes CPOE. (Romano, Tr. 3334).
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Response to Fi;ldingilNo; pit:
| The ﬁn.dingl is incémplete. The cited source notes that a well financed (allegedly)
-academic hospital is lI}Ot heceséary for the implementation of Epic, nor is it necessary for
‘ entitiés to merge 'in Order to share appropriate health data electronically. To the cohtrary,
“there are some noteworthy exaxﬁples of .heélfhcaré settings in both the private and public
sectdrs in Whi(:I]T.I"_E'I;RS ﬁave beenbdeployed. A handful of communities and syStemé have
secure platfdrrﬁs for the exchange among providers; suppliers; patients and other
 authorized users.” (RX 1423 at 6 Eéit'mg s.evélral specific examples)).
4. ENH Exceeds National Benchmarks For Its Cesarean Section Rate |
' 2212. ENH’s post-Merger cesarean section trend ié favorable and has been consistently

lower than the national average, as reflected in data reported through NPIC. (Silver, Tr. 3823-24
discussing DX 7037-001)). See Section VIIL.D.1.a.v., supra.

Response to Finding No, 2212 '

This finding '15 misieading. {_
(Krasner, Tr. 3748-49; O’Brien, Tr: 3672, in camera). Even if at some point in time,
ENH’s caesarean section trend is “favorable,” this does not support the positiqn that the
quality of care at ENH imprbved for obstetrics and gynecology.

Moreove;r, much more important than natiqnal trends is a comparison to control
group hospitals at which prices‘increased less than at ENH. ENH did not measure its

performance on any OB/Gyn measures against those hospitals. {—

1147



. (Romano, Tr.,3188-89, 3226-28, 3231-32, in
camera). {—
-} (Romano, Tr. 3127 (dlscussmg DX 7033 at 19, in camera) in camera)

5. ENH Exceeds National Benchmarks For Its Operatlve Vaginal
Delivery Rate

2213. Both before and after the Merger, ENH, has maintained a lower opefétive vaginal

delivery rate than the national trend. (Silver, Tr. 3825 (discussing DX 7037-002)). See Section
VIIL.D.1.a.v., supra.

Response to Finding No 2213:
This finding is misleading. (See CCRFF 2212 ({_
). i~ comera). - ‘ : .

6. ENH’s Preoperative Gynecologic Surgical Review Program Is Unique

2214 (I

_ (Silver, Tr. 3924 in camera). See Section
VILD.1.a.iv., supra.

Response to Finding No. 2214:

This finding is misleading. {_

(Krasner, Tr. 3748-49; Silver, Tr. 3929-31,. in camera; O’Brien, Tr. 3672, in cameray).
Eaen if at some point in time, ENH had a p‘re‘operative gynecologic review program, this
does not support the position that the quality of care af ENH improved for obstetrics and |
gynecology. |

7. Post—Merger HPH Is A Leader In Terms Of Its Full-Time Intensivist
Program
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4 o !
2215. Intensivist programs such as the one instituted at HPH after the Merger are not
common in community hospitals. (Chassin, Tr. 5329).

Response to Finding No. 2215:

- This finding ié misleading. There is nothing unique about ENH’s implementation

of the intensivist program {—
(Romano Tr 3113-14, in camera). This influenced ENH

to implement ap intensivist program at HPH. (Ankin, Tr. 5103-04). Lake Forest
. Hospital, a commuru"ry hospital, implemented.an intensivist program with Pulmonary
Physicians of the North Shore. (Ankin, Tr 5072—74 5089).

2216. Moreover a LeapFrog Group survey showed that only six out of thlrty-seven
hospitals in the State 'of Illinois had full-time intensivist programs. (Chassin, Tr. 5329-30;
Romano, Tr. 3324). Three of those six hospitals were Evanston Glenbrook and HPH. (Chassin,
Tr. 5330). See Section VIIL.D.2.c.v., supra.

Response to Finding No. 2216:

"
!

This finding is misieading because the Leapfrog survey is not credible. The
majority of the hospitals in the state of Illinois did not even respond to the survey.
(Romano, Tr. 3324).- One hospital, Lake Forest, is not on the list although Lake Forest
does have an intensivist program. (Romano, Tr. 3425; Ankin, Tr. 5073). |

G. Dr. Romano’s Anaiysis Did Not Properly Evaluate ENH’s Significant Quality -
Improvements At HPH '

2217. Asaresult of the Merger and the 1mprovements outlined above, HPH provides
care in a completely different way. (Chassin, Tr. 5402-03). The improvements made by ENH
affect the care of every single patient at HPH and, as a result, HPH takes a very integrated and
broad multidisciplinary approach to the care of its patients. Evanston Hospital, as an academic
medical center, has brought a great deal of clinical expertise and training to physicians .
throughout HPH. (Chassin, Tr. 5400-04).
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Response to Finding No. 2217: | e

This finding is misleading. {—
—
I (oo, T 3 124-25, in camera).
With regard to the purported “multidisciplinary approach” the most speciﬁc example of
that change prov1ded by ENH is its multldlsmphnary o“nc\ology services. As dlscussed in
more detail elsewhere, all ENH has done with regard to these services is make the same

services available in a more coordinated fashion. Many other hospitals did the same thing

at the same time, and at ENH the change did not register in the area where an

improvement would most likely be measured, patient satisfaction. See CCRFF 1722-

1789.
" ENH’s citation to Dr. Chassin for the proposition that the claimed improvements

“affect the care of every single patient at HPH is curious, since he was candid in

acknowledging that his study was quite limited. He never bad a list of all of HPH’s

patient services and focused his study on areas of either 'alleged pre-merger problems or
alleged post-merger improvements. He therefore left out several areas. (Chassin, Tr.
5450).

2218.  Further, the improvements that ENH has made are interconnected. (Chassin, Tr.

5404). For example, the establishment of cardiac surgery has required that the skills of

~ physicians, nurses and technicians throughout the hospital be enhanced and maintained at a high-
level. (Chassin, Tr. 5401; Rosengart, Tr. 4463-64, 4483-84; Ankin, Tr. 5064-65, 5068-69 ; RX
1445 at ENHL PK 51621).

Response to Finding No. 2218:

This finding is nﬁsleading. As discussed in more detail elsewhere, the cardiac
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surgery facility was nbt merger specific. To the contrary, HPH had been planning for it
. [ ‘
for a long time and actually contracted with ENH for its implementation prior to agreeing

{_
—} (Romano, Tr. 3136, in camera; CX 405

at 8; RX 924 at ENHLMN 001411, RX 938 at ENHE F35000317). Even 1fthere was

to the merger.

some unmeasured or unmeasurable improvement to nursing brought about by the

_ existence of heart surgery at HPH, it was den}onsfrably not ﬁerger specific. When ENH
and HPH contracted to jointly develop a cérdiac_surge'ry program at HPH without a
Iﬁerger, HPH agreeel to pay ENH fer neeeseary nurse training. (CX 2094 at 3-4). |
2219. { |

I (Romano, Tr. 3308-09, 3317-18, 3327, 3332-33, 3390-93;

Romano, Tr. 3067-68,3109-11, 3160, 3178-79, 3194-98, 3228-29, in camera). Although he
. discounts the significance and relevance of those improvements, Dr. Romano admittedly was not
comprehensive in his analysjs. (Romano, Tr. 3244). In fact, he relied on incomplete and, in
many cases, inappropriate data and methodologies to draw his ‘conclusions. (Chassin, Tr. 5139).

Response to Finding No. 2219:
Respondent’s citation to Dr: Romaﬁo’s testimony is misleading for the same
- reason its citation to the same testimony in finding 1231 is misleading. lIn finding 1231,
Respondent spelled out the épeciﬁc areas in which it thinks Dr. Romano’s testimony
supports its posi;cion, and Complaint Counsel in r'e.sponse explained how Respondent had
mischaracterized the relevant testimony. While there may have been some isolated |
evidence of iinprovement, that does not alter Dr. Roman_o’s overall conclusions, based on

an objective and systematic study, of “deterioration” in some areas, (Romano, Tr. 3054),
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“no discernable improvement” in others, (Romano, Tr. 3005-06), and lack of “improved
outcomes” from structural improvements in others, (Romano, Tr. 3008). See also .

Vit

CCRFF 1231.
 The statement that Dr. Romano’s analysis was not “comprehensive” is also

misleading. At the cited page of the transcript, Dr. Romano was asked about his initial

oo

report, and noted that he limited that report 'only to the areas where ENH had claimed an
iroorovement. (Romano Tr. 3244). Against 'that background, he sfated that tﬁe initial '
report had not beon “comprehensive.” (Romano, Tr. 3244). When ENH significantly
expanded the areas of claimed improvoment in Dr. Chassin’s report, Dr. Romano looked
.at those areas as woll. (Romano Tr. at 3010-1 D). Aé oiscusséd in more detail below, the‘.
validity of Dr. Romano’s methodology is supported in the field of hospital quality. |
(Romano, Tr. 6274-75, 6279-87). ” |

2220. Specifically, as discussed in more depth below, Dr. Romano inapprooriatély relied

on administrative data and patient satisfaction survey results.,(Romano, Tr. 3255; Chassin, Tr.
5251). ’ ' '

Response to Finding No. 2220:

This finding is misleading. As discussed in more detail below, the Validity of Dr.
Romano’s methodology is supported in the field of hospital quality. (Roma.no, Tr. 6274-
75, 6279-87).

1. Dr. Romano Relies Heavily Upon Flawed Administrative Data

2221. According to Dr. Romano a significant portion of his analysis in this case turns on
his use of administrative data. (Romano, Tr. 3255).

Response to Finding No. 2221:

Dr. Romano agreed that administrative data is a big part of what he did in his
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analysis. (Roméno T. 3255). '

. | ' .

2222, Administrative data include very limited sets of information, typically diagnosis
and procedure codes, that are collected in the course of a hospital’s administrative processes, as
opposed to clinical processes. (Chassin Tr. 5172-73). Administrative data are mostly intended
for billing purposes and rep01.'t1ng to regulatory agencies. (Chassin, Tr. 5172-73). This definition
is WldCly accepted in the ﬁeld of hosp1tal quality analysis. (Chassin, Tr. 5172-73).

Response to Fmdmg No. 2222: :

This ﬁndmg- is mlsleadmg Whlle Respondent has criticized the use of
admimstratlve data, itis possible to leam a lot more from using administrative data to
~ evaluate risk-adjusted outcomes and quality of care than relying on structural data, a
major source for Dr. Chasain’s analysis. (Romano, Tr. 3409). In this case, relyihg on .
administrative data 'from:the. IDP.Hl is mere informative than relying on interview data,
~ another maj or source for Dr. Chassin’s analysié. (Romano, Tr. 3411).
2223 AHRQ), with Wi’lich Dr. Romano is assec1ated pubhshes guidelines regarding
. administrative data. (Romano, Tr. 3255-56). AHRQ is the leading federal agency for quality of
care. (Romano, Tr. 3270). In published guidelines, AHRQ avers that administrative data
“should not be used as a definitive source of information on quality of health care.” (Romano,
Tr. 3255-56; RX 2004 at 29). ‘
| Response to Finding No. 2223:

Administrativ‘e data is used lby many researchers to understand hospital quality of
care. Analysts persist in using administrative data to evaluate quality, and Dr. Chassin,
Respondent’s own expert, relied on a study that used administrative data for his expert
report. AHRQ isgued a statement that reﬂected its opinion that adrﬁinistrative data should
be used to evaluate hospital quality. For many clinical areas, cliﬁcal data is not available.

As stated above, administrative data is more reliable than structural data or interview

data. Administrative data is perfectly suitable for the purposes of Dr. Romano’s
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evaluation. AHRQ has recognized the value of appropriate use of administrative data, as ‘

bompared to more reliable but much more difficult té develop clinical data, by noting (in
N N ' r" : .

a report authored in part by Dr. Kizer, one of Respondent’s contemplated experts in this .

case) fhat we should not let the perfect be the enemy of I%he good. (Chassin, Tr. 5541-42),

2224
_} (Romano, Tr. 3207-08, in camera; Romano, Tr. 3256-57; Chassin, Tr.
5175-82).

Response to Finding No. 2224:

~ See CCRFF 2222, above.
2225. First, administrative data contain few valid measures of process or structure.
(Chassin, Tr. 5176). To account for improvements in those areas one would have to use other .

sources. (Chassin, Tr. 5176). The only useful information that can be taken from adm1mstrat1ve
data for this case is some information on outcomes. (Chassin, Tr. 5176). - |

Resppnse to Finding No. 2225:

This finding is irrelevant. Dr. Romano used administrative data from,fhe IDPH
oﬁy to lobk at valid measures, Which did in fact principally consist of outcémes.
(Rdmano, Tr. 2978). (See CCRFF 2105-21 10 for explanations of why the measures that
Dr. Romano used are valid). Dr. Romaﬁo testified at length regardinvg the st_ri;c’fure and
process issues ;éised by Respondent, and analyzed the “other sources” relied upon by
Respondent. (See CCRFF 2055). In this case, relying on administrative data from the

- IDPH is more iﬁo@ative than relying on interview data, another major sburce for Dr.
Chassin’s analysis. (Romano, Tr. 341 1‘)'

2226. Second, few, if any, outcome measures compiled from admlmstratlve data are
valid. (Chassin, Tr. 5176).

Response to Finding No. 2226:
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'
f |' N ) '

This finding is inaccurate and misleading. '(See CCRFF 2225). Further, while Dr.
Chassin claimed thét only six of 46 AHRQ measures were valid, he did not identify the

six nor explain why t},le others were invalid.b (Romano, Tr. 6273-74). Dr. Romano’s -

iestimony conce‘rning the validity of the AHRQ measures he used stands undisputed.

2227. Finally, to'compare one hospital to another one must use a very exact method of
risk-adjustment. (Chassin,Tr. 5176). Risk-adjustment must be done because patient populations
of different hospitals are different. (Chassin, Tr. 5176). This fact must be taken into account
when assessing changes in hospital quality. (Chassin, Tr. 5176). -

~ Response to Findihg‘ No.2227: , .
- See CCRFF 2228, below. In additi'on, Dr. Romano’s expertise in risk adjustment,
and the Validity'of the techniques ﬁe used in this case, are discussed in detail at CCRFF

1182,

2228. There are three important deﬁc1enc1es in using administrative data for risk
' adJustment (Chassm Tr. 5 176 77)

Response to Fmdmg No. 2228

This finding is inaccurate and misleading. {_

(Romano, Tr. 3205-07, in camera). {-

(Romano, Tr. 3208-
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09, in camera)

2229. First, administrative data lacks the depth of clinical detail for use in quality
measurement. (Romano, Tr. 3257-58; Chassin, Tr. 5177). {

-] (Romano, Tr.
. 3205-08, in camera).

Response to Fmdmg No 2229: : | N '
o

Respondent’s finding is inaccurate and mlsleadmg (See CCRFF 2228 (studles

shbw high correlation between results of clinical data and adrmmstratlve data))._ Asto
risk adjustment, Dr. Romano’s expertise in this area and the validity of the tecv:hm'ques'he' :
: used in this case are discussed in morle’ detail at CCRFF 11‘8‘2.
'2230. Specifically, administrative data do not contai'n the vaét majority of clinical data |
that are known to affect risk. (Chassin, Tr. 5177). This is a significant problem because the most

important factors that need to be accounted for in risk-adjustment do not appear in billing data.
(Chassin, Tr. 5177)

Response to Finding No. 2230:

This finding is inaccurate and misleading. (See CCRFF 2228 (studies show high
correlation between results of clinical data and administrative data)). (See also CCFF
2113-2121). Asto risk adjustment, Dr. Romano’s expertise in this area and the validity
of the technjques he used in this case are discussed in more detail at CCRFF 1182.
2231. This limitation is recognized by more than just Drs. Romano and Chassin. In fact,
. AHRQ has specifically published that AHRQ patient safety indicators based on administrative
data must be cautiously used because the administrative data they are based on are not collected
for research purposes and for measuring quality but, rather, for billing purposes only. (RX 2004
at 29; Romano, Tr. 3256-57).

Response to Finding No. 2231:

This finding is inaccurate and misleading. (See CCRFF 2228 (studies show high
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correlation between results of clinical data and administrative data)). (See glso CCFF

2113-2120). (N
— (Romano, Tr, 3209, in camera)

Administrative data are used by many researchers to understand hosp1ta1 quality of
vcare‘. Analysts ,per51st in using administrative data to evaluate quality, and Dr. Chassm,
, Respondent s own expert relied on a study that used admrmstrative data for his expert
report, (See Chassin, Tr. 5440- -42). AHRQ 1ssued a statement that reflected its oplmon
that administrative data should be used to evaluate hospital quality. As stated above,
administrative data are more reliable than struetural data or interview data. (See CCRFF
2228). Administrative data are perfectly suitable for the purposes of Dr. Rornano’s
. evaluation.. As the AHRQ report autnored 1npart by br. Kizer, one of Respondent’s
contemplated experts stated, we should not let the perfect be the enemy of vthe good. .

 (Chassin, Tr. 5541- 42)

2232 Second, the codrng of administrative data are unrehable because they suffer from

Varlatlon and inaccuracy in coding among dlfferent hospitals. (Chassin, Tr. 5177). Therefore,
even when clinical information is present one cannot rely on it to be accurately coded. (Chassin,
Tr. 5177; Romano, Tr, 3264-65, 3272-74).

Response to Finding No. 2232;
Respondent’s finding is inaccurate and misleading. (See CCRFF 2228, 2231).

2233. The fact that administrative data are unreliably coded may lead to erroneous

estimates associated with co-morbid disease (described below) and bias risk-adjusted models
‘used to compare outcomes. (Romano, Tr. 3259).
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. Response to Finding No. 2233: o ' K ,

Respondent’s finding is inaccurate and misleading. (See CCRFF 2228, 2231)

6311-12, in camera) {—

(Romano, Tr. 6312, in camera)

2234. {—
—Romano Tr. 3207, in camera).. I

(Romano Tr. 3207, in

camera).

Response to Finding No. 2234:

- This finding is inaccurate and misleading. (See CCRFF 2228, above. (studies

show high correlation between results of clinical data and administrative data). See also

ccrrr 21132121 (G
N ) (oo, T, 3209,
in camera)

2235. That said, administrative data generally under-reports most co-morbid conditions

* that could be important risk factors for adverse outcomes or complications. (Romano, Tr. 3259).
In fact, according to Dr. Romano, roughly half of post-operative complications go unreported in
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admlmstratlve data because ¢f poor documentation, errors, or restrictive codmg practices.
(Romano Tr. 3264).

Response to Fmdmg No 2235: o ‘ ,
Respondent’s finding i is inaccurate and misleading. (See CCRFF 2228, 2231).

2236. Finally, administrative data fail to account for the difference between co-morbid
conditions that a patient has before they come to a hospital and complications suffered after they
begin to receive care. (Chassin, Tr. 5177). As a result, the data are often poorly risk-adjusted.
(Romano, Tr. 3259-65,8272-74; Chassin, Tr. 5177-79).

Response to F‘in‘ding:No. 2236:

* Respondent’s finding is inaccurate and misleading. (See CCRFF 2228, 2231).
(I
- —} (Romano, Tr.
© 6311-12, in camera); {_

(Romano, Tr. 6312, iﬁ camera).

2237 Co-morbld condltlons are complications that patients suffer from before they
come to the hospital and are not indicative of the quality of care given to the patient after they are
admitted to the hospital. (Chassin, Tr. 5177; Romano, Tr. 3273). On the other hand,
complications that occur after the patient is admitted to the hospital can be the direct result of bad
quality. (Chassin, Tr. 5177). The key failing of administrative data is that the data does not
account for any difference in many complications that occur before and after admission.
(Chassin, Tr. 5177). Proper risk-adjustment always avoids including complications that occur

after admission. (Chassin, Tr. 5177). Therefore, administrative data cannot be accurately risk-
adjusted to measure real changes in quality. (Chassin, Tr. 5177-78; Romano, Tr. 3273).

Response to Finding No. 2237:

Respondent’s finding is inaccurate and misleading. (See CCRFF 2228, 2231,
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2236).

+

2238. One should consider all of these failings in the reliability of administrative data
when attempting to conduct proper quality of care analyses. (@hassin, Tr. 5178-79; Romano, Tr.
3263-65). In fact, according to survey work done by Dr. Romano, hospital leaders remain
skeptical about the usefulness and validity of outcome comparigons based on administrative data.

A (Romano Tr. 3264 65).
Response to Finding No 2238 : S o

WA

Respondent’s finding is inaccurate and rmsleadmg (See CCRFF 2228, 2231)
{—
| —} (Romano, Ir.
6311-12, in camera) {_

(Romano, Tr. 6312, in camera).

2239.- In sum, the best use of administrative data, because it compiles so many records,
1s to look for large, global trends among large groups of hospitals.. (Chassin, Tr. 5179). At that
global level, differences between patient populations tend to cancel out. (Chassin, Tr. 5179).
‘Nevertheless, one cannot reliably make judgments about an individual hospital’s quality, as Dr.
Romano has done in this case, by looking at the particular characteristics of patients admitted to
individual hospitals based on administrative data. (Chassin, Tt. 5179). As stated above,

administrative data at this particularized level are replete with significant errors. (Chassin, Tr.
5178-79).

Response to Finding No. 2239:
This finding is inaccurate and misleading. (See CCRFF 2228 (studies show high

correlation between results of clinical data and administrative data). (S’ee also CCRFF

2113-2121). (R
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I (% omano, Tr, 3209, in camera).

2240. Accordingly, i 1n contrast to Dr. Romano Dr. Chassin relied on a different type of
data collected for healthcare '\quality in this case. (Chassin, Tr. 5171). Dr. Chassin relied heav1ly
on clinical data in formmg his oplmons (Chassin, Tr. 5 171). :

Reaponse to Finding No. 2240:

[ '

This ﬁndihg is inaccurate and misleading. For most of the clinical areas, Dr.

* Chassin did not look at clinical data {—
—} (See Romano, Tr 3046, 3050-51, 3054-55, in camera) Itis.

possible to leam much more from admmlstratlve data to evaluate nsk-adJusted outcomes
A and quality of carev than relying on structural data, a major source for Dr. Chassin’s
analysis. (Romano, Tr.3409). Adminjstrativd data is much more informative-than
interview data, another major source of Dr. Chassin’s analysis. (Romano, Tr. 3411).
Moreover, despite ENH’s criticisms, Dr. Romano’s analysis stands'vasthe only.
comprehensive analyais of outt:ome tlaeasures in this case. When Dr. Chasain testified
that‘he relied heat/ilyl on clinical data, he was referring t'o clinical data registries
maintained by NRMI and STS. (Cﬁassin Tf. 5172). Counael for Rdsportdent then went
on to note that “in fairness to Dr. quano,” he looked at the same data. (Chassin Tr.
5173). Dr. Chassjrt criticizes admim;strative data, but nowhere corrects br. Romano’s
' analjrsis with the corresponding clinical data.
2241. Clinical data are the detailed measures of severity of illness and physiologic

functioning, and are collected during the course of providing care to patients. (Chassin, Tr.
5171). Clinical data are found in the medical records of patients. (Chassin, Tr. 5171). Asa
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 result, clinical data are the primary data used by hospitals and third-party ofganization"sv to
monitor quality assessment and quality assurance. (Chassin, Tr. 5171-72).-

Response to Finding No. 2241: o "

_ This finding is incomplete and inaccurate. Hospijtals rely heavily on

administrative data. (See CCFF 2122-2132). ([ RN

-} (Romano, Tr. 3206, in camerd);

2242. Most of the clinical data used in this case came from clinical data registries that
are maintained by third-parties to which hospitals contribute clinical data as part of their quality -
assessment and quality assurance programs. (Chassin, Tr. 5172). For example, the kind of data
collected and published by the Society For Thoracic Surgeons (“STS”) in its registry is clinical

~ data. .(Chassin, Tr. 5172). STS data complies and tracks more clinical detail than administrative
data. (Romano, Tr. 3259).

Response to Finding No. 2242:

" This firiding is inaccurate and misleading. Dr. Romano relied én clinicai data
when they were available. {_ :
—} (See

Romano, Tr 2979, 3051-54, in camera)

2243. Dr. Chassin also endeavored to collect clinical data from ENH and HPH that the

hospitals had collected themselves to track their own clinical performance. (Chassin, Tr. 5171-
72).

, Response to Finding No. 2243:
This finding is misleading. Dr. Chassin’s analysis of clinicai data was not more
thorough. Dr. Chassin relied on the same clinical data analyzed by Dr.».RomaIio. (Chassin,
Tr. 5171-72).

2244, Administrative data lacks clinical details that could be important in predicting the -

1162



.

risk of death in a patierit witli'heart disease. (Romano, Tr. 3261-62). In fact, the Statek of
California and State of New York require that clinical data, not administrative data, be submitted
regarding cardiac bypass surgery or CABG. (Romano, Tr. 3263).

Response to Fmdmg No 2244:
This ﬁndmg 1s maccurate and rmsleadmg {—

_ (Romano, .

3046 3050-51,3054-55; in camera)

2245. Not only d1d Dr Romano utilize highly suspect administrative data, but the -
significant majority of outcome measures Dr. Romano relied on are themselves invalid
irrespective of the data used to calculate them. Specifically, Dr. Romano utilized administrative
data when he employed several different categories of outcome measures promulgated by the
United States Agency on Healthcare Quality (“AHRQ”). (Romano, Tr. 3127-28). Dr. Romano
used these measures to posit that quality of care did not improve at HPH. (Romano, Tr. 3127-28, .
3217-31, 3255, 6273-74). There are more than 46 measures proffered by AHRQ and, according
to the guidelines published by AHRQ for its own measures, only six are defined as valid
regardless of the kind of data on Wh_lCh they are based (Chassin, Tr. 5583; RX 2004 at 27-30;
RX 2010 at 19- 23)

Response to Fin&jng‘ No. 2245:
This finding '1s inaecurate a.nd misleading. The'AHRQ measures used by Dr,
Romano are considered valid due to the conseﬁsus among expefts in the field acceptiﬁg
 their validity. (Roméno, Tr. 6283-87). While Dr. Chassin ciaimed that only six of the 46
AHRQ measures were valid, he did not identify the six nor explain why the others are not
valid. (Romang, Tr.'6273-7"4). Dr. Rqrnano’s testimony concerning the validity of the
AHRQ measures he used stands undisputeel. |
‘ 2246. In fact, AHRQ itself cautions that its indicators were designed, in part, to identify
hospital areas for further analysis and, “as a result, the [AHRQ] indicators were not intended as
definitive measures of quality problems, but rather as screens for use in quality improvement. As

screening tools, these indicators would serve as a first-round flag of potential quality problems,
which should be investigated further by other methods, such as chart review.” (RX 2007 at 26).
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Response to Finding No. 2246: | I

This finding is inaccurate and misleading. Df. Romano’s use of AHRQ indicators
. " .

was entirely appropriate to compare ‘changes in performance at ENH to changes in

performance in control group hospitals. (I N

v'\

_} (Romano, Tr. 5205 07, in camera. See also CCRFF 2104-

2121 (explaining why Dr. Romano’s use of AHRQ indicators is vahd)

2247. Moreover, Dr. Romano’s analysis of almost all of these AHRQ and Joint

Commission indicators are not statistically significant at the level that he states is the standard
statistical threshold. (Romano, Tr. 3093, 3211-12, 3216-34). Dr. Romano admits that 17 of the
18 AHRQ and Joint Commission indicators that he employed in this.case are not statistically

- significant. (Romano, Tr. 3093, 3211-12, 3216-34). The traditional threshold of statistical
significance means that there is less than a 5% chance of finding an effect if, in fact, there were ,
no deterioration, or improvement in performance. (Romano, Tr. 3213, 3221). Thus, Dr. Romano
relied on indicators of quality, many of which were lacking in validity and, in addition, the
analysis of almost all of those indicators did not reveal any statistically 31gn1ﬁcant ﬁndmgs
(Chassm Tr. 5582-83; Romano, Tr. 3093, 3211-12, 3216-34).

Response to Finding No. 2247:

This finding is inaccurate and misleading. (See CCRFF 2246 (explaining validity

of AHRQ measures). (R

i} (Romano, Tr. 6311-12, in caméra). ]
(Romano, Tr. 6312, in camera).
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2. Dr. Rbmano Placed Undue Reliance On Patient Satisfaction Surveys

a. . Overview

2248. Dr. Romano irnprbperly relied on patient satisfaction surveys from Press Ganey,
Associates, Inc. (“Press Gan gy”) and the Rhea & Kaiser marketing survey in an effort to show
that pat1ent satlsfactlon has not improved at ENH since the Metger. (Chassin, Tr. 5250- 5 1).

Response to Fmdmg No. 2248:'

This finding is inaccurate and m1slead1ng Both Evanston and nghland Park
Hospital rehed,on Press ‘Ganey before and after the merger. Many hospitals, mcludmg

. ENH, contract with Press Ganey ta obtain systematic feedback about processes of care.

(See Amended Glossary of Terms, April 22, 2005, at 10). {_

} (Romano, Tr. 3105, in camera). {_

(Romano, Tr.

3098, 3109-10, 31‘16717, 3136-38, in camera).

2249. Press Ganey surveys patients on a number of items related to aspects of
appearance, comfort and convenience — so-called amenities — that are not themselves measures of
clinical quality. (Romano, Tr. 3337-39). Several of the questions from Press Ganey that Dr.
Romano reviewed concerned such amenities having nothing to do with clinical quality.

(Romano, Tr. 3339-40). For example, Press Ganey measures such things as courtesy of custodial -
staff;, hospital food quality; and physicians’ cordiality. (Spaeth, Tr. 2093-94; Romano, Tr. 3340).
The deficiencies with the Press Ganey survey instrument include low response rates, a poorly-
designed response scale, and the use of a mean score. (Chassin, Tr. 5244-46).

Response to Finding No. 2249;

This finding is inaccurate and misleading. In its own definition of quality set forth
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~ in its Performance Improvement Plans, ENH stated that “satisfaction of all of our many

customers,” inéludi_ng patients, is a key factor in quality at ENH. (CX 2052 at5). .

S : "
Additionally, patient satisfabtion, specifically from Press Ganey, is an important indicator
in ENH’S Performance I_mprovemenf Index. (CX 2052 I’.::lt 45).. Respon‘dent contests the
validity of Press Ganey nbw, after years of paying for it' and analyiing it, only because'the
results of fhe Press Ganey sui'veys are not févorable t'oplit; position. |

As to measures of amenities that do. not relate to clinical.‘quality, Respondent
points to no specific instance where Dr. Romano inappropriately (;oncluded that a Press

. Ganey amenity measure reflected updﬁ clinical quality. Dr. Romano defined amenities
| for the court, and made clear that he conside;ed them‘ differeﬁt from “things that are realiy‘
| likely to make a difference in terms of patient outcomes.” (Romané Tr. 2987-88). ENH' |
discusses “hospital food quality,” in this finding, but Dr. Romano speéiﬁc’ally disavowed
“the temperature of the food” as a quality measure. (Romarid, Tr. 2988). -

The discussion CCFF .2133-48 of Complaint '(Illounsel’s initiél fmdings makes
clear that Dr. Romano’s analysis of Press Ganey scores V;)VEI'S nét inappropriately skewed
by consideration of amenities. |
2250. ENH uses patient satisfaction surveys such as Pllr‘ess IGaney, in part, because the

JCAHO requires them to do so. (Neaman, Tr. 1366). Although it is important for hospitals to

- have a general understanding of how patients perceive the hospital’s service, patient satisfaction
surveys do not reflect real clinical care or clinical outcomes. (Neaman, Tr. 1366).

Response to Finding No. 2250:

This finding is inaccurate and misleading. ENH documents ‘cl‘early state that

patient satisfaction, as reported by Press Ganey, are an important performance area that
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reflect quality of carg: For example, patient 'satisfactior'i, speciﬁcally from Press Ganey, is
’ 0

an important indicator 1n ENH’s Performance Improvement Index. (CX 2052 at 45).
ENH’s Performance Improvement Plan stated: “The Performance Imprlovement Index
continués to proifide 't'he Bo‘ard of Directors, Senior Management Staff and Physician

‘Leadership with current information about key performance areas that reflect the quality

! 4o

of care. For 20041, the P‘erforménce Improvement fndex will include the following
performance meésures... “Patient Satlisfaction (frbm Press Ganey) - quarterly .(each
~ hospital reportéd separately).” Aspects of pa'tient' safisfaction highlighted Were staff
courtesy, pain managemenf and staff attention to special needs. (CX 2052 at 44§45).
~ 2251. The Rhea & Kaiser s_urvéy Iv;fas ‘a mérketing survey done on a small number 6f
patients who self-identified themselves as patients at HPH. (Chassin, Tr. 5249-50; RX 2031 at

ENH DL 6549). The Rhea & Kaiser survey also is misleading and invalid as a measure of
patient satisfaction. (Chassin, Tr. 5249; RX 2031).

g Resp' onse to Finding No. 2251

This finding ‘1s inaccurate and misleading. There is no evidence that the Rhea &
Kaiser survey is “misleading” or “invalid” despite its small number of respondenté. fi | .
B (Romano, Tr. 3361; see also Romano, Tr. 3098, 3109-10, 3116-17, 3136-
38, in camera). (NG
(Romano, Tr.

3105, in camera).
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-2252. Consistent with recognized scientific methods for ¢valuating survéys, Dr. Chassin

did not rely on Press Ganey data or the Rhea & Kaiser marketing survey in assessing whether
quality of care changed at HPH after the Merger. (Chassin, Tr, 5243, 5249). Dr. Chassin did not
make use of patient satisfaction data in his analysis because there were no reliable data available.
(Chassin, Tr. 5468). This explains why Dr. Chassin also does not use Press Ganey scores at .
Mount Sinai, where the Patient Satlsfacuon Survey Center repgrts to him. (Chassin, Tr. 5244-

 45).

Response to Finding No. 2252 - - .

This ﬁndmg is inaccurate and mlsleadmg {_

(Romano, Tr. 3098, 3109-10, 3116-17, 3136-38, in camera). Dr.

Romano used data that ENH itself relies on to assess patien% satisfacti,lon.‘ (CX2052). In

addition, Dr. Romano’s analysis was not limited to patient satisfaction surveys. (See

CCFF 2104-2121). The fact that Dr. Chassin did not perform a comprehensive

quantitative analysis of patient satisfaction points to the deﬁciencie$ and shortcomings of

his methodology.

2253. Finally, there are other, methodologically stronger patient satisfaction surveys,

such as H-CAHPS, which is a federally funded effort that will likely supercede the weaker Press
Ganey survey that ENH uses. (Romano, Tr. 3346-47). o

Response to Finding No. 2253:

This finding is irrelevant. In its day to day busi;esslpfactices ENH has chosen to
i)ay er and extensively track Press Ganey data. (See CCRFF 2250). While Dr. Chassin
criticizes Dr. Romano’s analyses, Dr. Chassin himself di_& not use H-CAHPS to assess
patient satisfaction :or did not report the results of any analysis that he did perform.

b. Dr. Romano Improperly Relied On Unreliable Patient
Satisfaction Surveys
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, 2254. Press Ganey does not'measure patient satisfaction or experience with care in a
valid manner because of deficiencies in the survey assessment. (Chassin, Tr. 5243). The same
conclusion applies to the Rhea & Kaiser survey. (Chassm Tr 5249)

Response to Flndmg No. 2254:

* These alleged'methodological deficiencies have not deterred ENH from paying for

' an_d making extensive use of Press Ganey data in its own business practices. (See also

CCREFF 2250,/2251).

, 2255. The prqbiems discussed below associated with the Press Ganey surveys and the
Rhea & Kaiser survey apply to all of the services evaluated at HPH. (Chassin, Tr. 5250-51).

" '
|

| Response to Finding No. 2255:
Respohdent?s finding is misleading. (Seé CCRFF 2250 (describing ENH’s use ‘of ‘

Press-Ganey data)).

i. Press Ganey Survey Response Rates Are Too Low To
Draw Valld Conclusmns '

~ 2256. The first problem with the Press Ganey surveys is that the proportion of patients
who respond to the surveys is incredibly low. (Chassin, Tr. 5244). Survey response rates are
important in assessing how much weight to accord to a survey analysis. (Romano, Tr. 3344).
Dr: Romano, however, did not even know the response rates for the Press Ganey surveys he
analyzed. (Romano, Tr. 3344 45)

| Response to Fmdmg No. 2256:

This finding is inaccurate and misleading, {_
(Romano, Tr. 3098, 3109-10, 3116-17, 3136-38, in camera). Dr.
Romano used data that ENH itself relies on to assess patient satisfaction. (CX 2052 at
44-45). While Dr. Chassin criticizes Dr. Romano’s analyses, Dr. Chassin himself did not

perform any assessment of patient satisfaction.
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2257. Press Ganey has about a 20% response rate, a rate that is too low to draw valid _
conclusions. - (Chassin, Tr. 5244). To determine the response rate, Dr. Chassin compared the °
number of patients who were discharged from HPH who received a survey with the number of
surveys that were returned to HPH.. (Chassin, Tr. 5247-48). HPH’s practice was to survey every
patient who had been hospitalized for a specific period of time. (Chassin, Tr. 5248). Once HPH
- received the surveys back from the patients, HPH sent them on,to Press Ganey (Chassin, Tr.

‘5248) v '

Response to Finding No. 2257: | P

o \
Respondent’s finding is inaccurate’ and rmsleadmg (See CCRFF 225 6)
2258. The 20% Press Ganey response rate means that only 20% of the patients who were
sent the survey returned a completed (or at least partially completed) survey. (Chassin, Tr.

5247). This 20% response rate is suboptimal because the lower response rate increases the

possibility of bias due to differences between the survey’s respondents and the non-respondents.
(Romano, Tr. 3346).

| Response to Finding No. 2258:
This finding is inaccurate and misleading. ENH relies on Press Ganey and its

results are reported to key decision makers at ENH. ENH’s Performénc'e'hnprbvement

Plan states: “The Performance Improvément Index continues‘ to provide the Board of

Directors, Senior Management Staff and Physician-I;cl;lz:tdership with cﬁrrent informaﬁon

about key performance areas that reflect the quality of care For 2001, tﬁe Performance

Improvement Index will include the following performance measures. Patient

Satisfaction (from Press Ganey) - quarterly (each hosp;tal feported sépai‘ately).” Aspects |

éf patient satisfaction highlighted were staff courtesy, pain management and staff |

attention to special needs. (CX 2052 at 44-45) |

2259. Indeed, the 20% response rate does not deal with how completely all the survey
questions were answered. (Chassin, Tr. 5247). Press Ganey did not report the results where
fewer than 40% of the patients actually responded to a particular question. (Chassin, Tr. 5249).

So it is possible that only 40% of the 20% who returned the surveys might have answered a
particular question. (Chassin, Tr. 5249).
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Response to Finding' No. 2259:

Respondent’s finding is misleading. (See CCRFF 2258).

2260. Hospitals that do well in assessing patient satisfaction typically have much h1gher
response rates —in the 45 50% range. (Chassm Tr. 5244).

‘ Resgonse to Flndmg No. 2260:

Respondent’s ﬁndmg is mlsleadmg (See CCRF F 2258).

. LT ' ]
2261. Infact,Dr. Romano acknowledged that he has not published articles i in peer-
reviewed journals drawing conclusions on quality of care based upon unrepresentative samples
from patient satisfaction Surveys. (Rornano Tr. 3343-44).

' Response to Finding No. 2261:

Complaint Counsel have np specific response.

ii.  Press Ganey s Ratmg Scale Has A Ceiling Effect
2262. The second problem is the design of the Press Ganey survey responses, which
vary from very good at the high end to good, fair, poor and very poor. (Chassin, Tr. 5245).

_ There is no “excellent” category on the Press Ganey surveys that Dr. Romano reviewed and, as a
result, patients who wanted to express a score of excellent could not do so. (Romano, Tr. 3351).

| Response to Finding No. 2262:
This finding is irrelevant. Patients who wanted to rate a service highly could just
give it the highest rating — very good.

2263. In the patient satisfaction field, patients tend to rate their experience with care
highly, so scores are clustered at the high end of the scale. (Chassin, Tr. 5245; Romano, Tr.
3350). Thus, if an improvement were made that resulted in superb care, a patient would be
unable to express that because the top end of the scale is only “very good,” a phenomenon

described as the “ceiling__.ef.fect.” (Chassin, Tr. 5245; Romano, Tr. 3350-51).

Response to Finding No. 2263:

This ﬁndmg is maccurate and misleading. {—
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B (RX 1131 at ENH PL 001251, in camera).: These results flatly contradict this
finding, | ' '
. ot

iii. Press Ganey Uses Mean, Not Percentage, Scores

' 2264. The third problem with Press Ganey scores is the use of mean, as opposed to
percentage scores. (Chassin, Tr. 5245-46).

A

Response to Finding No. 2264:

»
I

H

' This finding is irrelevant. 'ENH and many other hospitals use Press Ganey to
track its patient satisfaction. Whether Press Ganey uses mean, as opposed to percentage
scores, does not affect its ability to track patient ‘satisfaction. Since Dr. Romano used the

. . same measurement (the mean score) to compare Highland Park Hospital to the peer group
both before and after the merger, it does not matter whether he nsed the mean score or the
percentage sccre. (Romano, Tr. 3420-21).

2265. In patient satisfaction assessment, surveyors usually want tc lo'ok} at pati'entscores
that are very high (so they can determine how to get more people in that category); and patient

scores that are very low (so they can learn what drives dissatisfaction). (Chassin, Tr. 5246).

Press Ganey has constructed a score that weights those ratings and puts them all together ina
mean score. (Chassin, Tr. 5246). :

Response to Finding No. 2265:
The finding is irrelevant. The fact that Press Ganey, weights its ratings does not

affect their usefulness.

2266. Press Ganey data could not be used to assess patient satisfaction to compare the

changes in quality of care at HPH durlng the pre-Merger to the post-Merger period. (Chassin, Tr.
5246-47).

Response to Finding No. 2266:

This finding is inaccurate and misleading. ENH documents clearly state that
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patient satisfaction, as reported by Press Ganey, are an important performance area that

reflect quality of care. For example, patient satisfaction, speciﬁcaily from Press Ganey, is
- an important indicator in ENH’s Performance Improvement Index. (CX| 2052 at 45).

ENH’s Performarice T'rnprorement Plan states: “The Performance Improvement Index

‘continues to provide the Board of Directors, Senior Management Staff and Physician

Leadershlp withscurrent 1nformat10n about key performance areas that reﬂect the quality
of care. F ork20.01, the Performance Improvement Index will include the following _

. perforrnance measures... Patient Satisfaction (from Press Ganey) - quarterly (each
hospital reported separatel&).’f Aspects of ‘patient satisfaction highlighted were staff
eourtesy, pain management and etaff attention to special needs. (CX 2052 at.44-45). Dr.

~ Chassin gives no valid reason for why Press Ganey cannot be used to track patient
satisfaction. |

L]

~ 2267. Dr. Romario’§ testimony on Press Ganey scores actually reported the mean scores
for the Press Ganey surveys, rather than the percentage of patients giving good and very good
ratings. (Romano, Tr. 3356-57). The mean score on the Press Ganey surveys often was lower
than the percentage score Wthh combined the good and very good ratings. (Romano Tr. 3356-
57).

| Restponse to Finrling' No. 2267:
| This t'mding is inaccurate and misleading. Since Dr. Romano analyzed the
differences in patient satisfaction before and after the merger, whether he looked at the
mean or percentage score does not matter. (Romano, Tr. 3420-21).

2268. In Dr. Chassin’s experience, particularly at Mount Sinai, he does not use mean
scores in patient satisfaction surveys. (Chassin, Tr. 5246).

Response to Finding No. 2268:
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This finding is irrelevant. It does not matter what Mount Sinai uses. ENH uses
Press Ganey to inform its top management about its guality of care. ENH’s Performance
. B ‘r" - : ! .

Improvement Plan states: “The Performance Improvement Index continues to pfoVide the
Board of Directors, Senior Management Staff and Physwlan Leadershlp with current

information about key performance areas that reﬂect the quality of care. (CX 2052 at 44-

Y !

45).

iv. The Rhea & Kaiser Survey Is Not A Vahd Measure Of
Patient Satisfaction At HPH

2269. Dr. Romano concedes that the Rhea & Kaiser should be used cautiously because it
is based upon a small sample size. (Romano, Tr. 3361).

. Response to Finding No. 2269:

i

The finding is misleading. Dr Romano did not state that the small sample size
made the Rhea & Kaiser survey invalid. (Romano, Tr. 3361). .

2270. The actual survey methods were not described in the Rhea & Kaiser survey
summary, including how patients were selected and their responses obtained. (Chassin, Tr. 5250;
RX 2031 at ENH DL 6550). The proportion of patients who answered questions about their
impressions of improvement in specific services was very small including, for example, only 26
- patients using HPH’s oncology services and 24 patients using HPH’s maternity service.

(Chassin, Tr. 5250; Romano, Tr. 3361; RX 2031 at ENH DL 6566).

Response'to Finding No. 2270:

This finding is inaccurate and misleading. While Respondent criticizes the survey
methods of the Rhea & Kaiser survey because the survey methods are not fully described,
Dr. Chassin’s methodology had much greater defects. Dr. Chassin did not clearly
describe his sampling strategy for his interviews with ENH personnel (Romano, Tr.

3013) Addltlonally, Dr. Chassin’s sampling strategy was inadequate because there was
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no effort to seek out glternative views jof individuals who havecontradictory opinions.
(Romano Tr. 3015)

2271. Moreover, the Rhea & Kaiser survey asked patients about their perceptlons of care
that occurred up to two years prior. (Chassm Tr. 5250; RX 2031 at ENH DL 6549-50). It is
well established in patient sat1sfact10n literature that patients’ impressions of their care
experience must be taken within a few weeks of that experience, otherwise their recollection
detenorates and changes dramatlcally (Chassin, Tr 5250)

[ f

. Response to Finding No. 2271:
This ﬁqding 1s inaccurate andlmisleading. While Respondent criticizee Rhea &

- Kaiser for asking patients about their percept.ions bf care that occurred two years ago, Dr.
Chassin interviewed physieians and adrniﬁstrators about their perceptions of guelity at

Highland Pérk Hospital ﬁve to sixlyears earlier. (Romano, Tr. 3021).

c. Dr. Romano Improperly Relled On Insufficient Press Ganey
Data

' 2272. Dr. Romaho examined Press Ganey data for inpatient use of HPH’s emergency
~ services and the Kellogg Ca;hcer Gare Center only, thus omitting important information for

HPH’s outpatient services. (Romano, Tr. 3365-66; Chassin, Tr. 5372-73).

Response to Fmdmg No. 2272:

" This finding is inaccurate and mlsleadmg {—
I (Romano, Tr. 3098, 3109-10, 3116-17, 3136-38, in camerd). Dr.
Romano used data that ENH itself relies on to assess patieﬁt satisfaction. (CX 2052 at
44-45). While Dr. Chassin criticizes Dr. Romano’s analyses, Dr. Chassin himself did not
perform any assessment of patient satisfaction.

2273. Roughly 80% of patients who use HPH’s emergency room are treated on an
outpatient basis and, as a result, their experiences were not included in Dr. Romano’s analysis of
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patient satisfaction at HPH. (Romano, Tr. 3365; Harris, Tr. 4213).

Response to Finding No. 2273: !

it

Respondent’s finding is incomplete. (See CCRFF 2272).

' 2274. Moreover, the inpatient Press Ganey data relied on by Dr. Romano pertaining to

emergency services was limited to only one quarter post-Merger. (Romano, Tr. 3365). More data
would be required before reaching conclusions on patient satisfaction with emergency services.
(Romano, Tr. 3364-65). R oA

Response to Finding No. 2274: '

I} (Romano, Tr. 3110, in

camera). It is one tool that is of Some.use in obj ectively measuring ENH’s subjective and
. . anecdotal claims of improvements in the emergency room.
2275. Similarly, many patients use HPH’s Kellogg Cancer Care Center on an outpatient

basis, and their experiences also were not reflected in Dr. Romano’s analysis of patient
satlsfactlon at HPH. (Romano, Tr. 3366-67; Chassin, Tr. 5373).

Response to Finding No. 2275:

| Respondent’s finding is misleading. The reperts from those who Were treafed as
inpatients provide eome objective measure of whether the increased convenience of
coneolidating existing services in one‘ place has made a meaningful difference for
patients. (Romano Tr. 3097-98). |

2276. For the reasons discussed above, Dr. Romano improperly relied on Press Ganey -
- data to reach conclusions concerning the effect of the Merger on the quahty of nursing care.
(Chassin, Tr. 5251).

Response to Finding No. 2276:

Respondent’s finding is incomplete and misleading. '(See CCRFF 2272).

" Respondent’s expert agreed that patient satisfaction with nursing care is a useful measure
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of nursing quality. (Chassin, Tr. 5467).
. [ ' ) .

2277. Finally, Dr. Chassin’s opinion with respect to Dr. Romano’s reliance on the Rhea

& Kaiser survey or the Press Ganey surveys for HPH’s oncology service is the same as his

opinion with respect to those surveys in other areas of improvements. (Chassin, Tr. 373).

. .
Response to Finding No. 2277:

This finding is inaccurate and misleading. 1In its own definition of quality set forth

in its Performanee Improvement Plans ENH states that “satisfaction of all of our many
customers,” including' patients, is a key factor in quality at ENH. (CX 2052 at 5).
} Additionally, patient'satisfaction speciﬁcally from Press Ganey, is an important indicator
in ENH’s Performance Improvement Index. (CX 2052 at 44-45). Respondent contests.
the validity of Press Ganey now, after years of paying for it and analyzing it, only because |
‘ the results of the Press Ganey surveys are not,favorable to its position.

ENH docnments clearly state tliat patient satisfaction, as reported By Press Ganey,
ate an important p'e'rformance area that reflect quality of care. ENH’s Performance
lmprovement Plan states: “The Performance Irnprovement Index continues to provide the
Board of Directors, S‘enior Management Staff and Physician Leadership With current
information about key performance -areas that reflect the quality of care. For 2001, the
Performance Improvement lndex will include the following performance measures...
Patient Satisfaction (from Press Ganey) - quarterly (each hospital reported separately).”

Aspects of patient satisfaction highlighted were staff courtesy, pain management and staff

attention to special needs. (CX 2052 at 44-45).
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IX. OTHER COMPETITIVE EFFECTS CONSIDERATIONS

A.  The Merger Was Not Anticompetitive Because Of Low Barriers To Market
Entry And Repositioning By Competitors

. 2278.. In evaluating the effects of the Merger, the proper economic analysis compares the
actual situation post-Merger to the situation that would have existed during the post-Merger time
period if the Merger had not occurred. (Noether, Tr. 6024). Consequently, the relevant question
is whether HPH would have been a viable independent competitor since hospitals that compete

with it have become more competitive through repositioning in the time since the Merger.
(Noether, Tr. 6024). '

Response to Finding No. 2278:

The finding’s conclusions about “the relevant question” and “competitive
repositioning” are mislveadingy and indomplete. ENH’s pricé increases have not been
constrained by entry, as noted in Complaint Counsel"s ‘fmdings of fact ENH was not
forced to roll back prices increases because of entry. (See CCFF 643-692, 952-954).
Moreover, lllinois has a State Certificate of Need (“CON”) law that gévems future
hbspital entry or expansion. (D. Jones,b Tr. 1653-54, 1655; Spaeth, Tr. 2167); Post-
.merger, ENH did not see a decrease in the numbér of managed care admissions as a result
of ENH’s price increases in‘2000 (Neaman, Tr. 1211-12). At the same time, ENH

- management did not believe that other hospitals would act as a pricing constraint by
changing their prices as a result of ENH’s 2000 price increases (Neaman, Tr. 1212;
ﬁillebrand, Tr. 1764-65; Newton, Tr. 367). In any event, HPﬁ could have continuéd asa
stand-alone comﬁetitor without the mefger (CCFF 302-367), and was an attractive
candidate for other mergers (CCFF 368-372).

2279. Repositioning or entry is “the enhancement of competition either through brand

new entry — in a hospital case, it would be a new hospital being constructed and opened — or
more modestly, repositioning can imply an existing hospital upgrading its capacity, expanding its
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capacity, adding new servicek, updating its physical 'plant doing things that essentially make it a
more attractive facility to managed care organizations and their enrollees and thereby making it
‘more competltlve in the marketplace ” (Noether, Tr. 6023)

Response to Finding No. 2279:
‘ . | :
The finding is misleading, incomplete, and irrelevant because there was no entry

. and no demand or supply side subst1tut10n following a large sustained pnce increase by

1 1
[

o ENH ENH ] pﬂee'mcreases have not been constrained by entry, as noted in Complamt
Counsel’s ﬁndlngs ENH was not forced to roll back prices increases because of entry.
- (See CCFF 643-692, 952-954). Moreover, Illinois has a State CON law that governs

: future hospital entry or expansion. (D. Jones, Tr. 1653-55; Spaeth, Tr. 2167)

|

: 1
= -
t
N4
. & _
- [
[
-

-} (Haas-Wilson, Tr. 2635-36, in camera). Post-merger, ENH did not see a
decrease in the number of managed care admissions as a result of ENH’s price increases |
in 2000. (N eaman, Tr. 1211- 12) At the same time, ENH management d1d not believe
that other hospitals would act as a pncmg constraint by changing their prices as.a result of
ENH’s 2000 pnee increases. (Neaman, Tr 1212; Hillebrand, Tr. 1764-65; Newton, Tr.
367) | |

1. The Illinois CON Law Will Not Be A Barrier to Entry '
2280. Certam transactions that are proposed by healthcare facilities in Illinois require

approval from the Illinois Health Facilities Planning Board. (D. Jones, Tr. 1653). The
applications for transactions requiring approval from the Illinois Health Facilities Planning Board
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are commonly referred to as Certificate of Need, or CON aﬁplications (D. Jones, Tr. 1653). The
Illinois Health Facilities Planning Board reviews CON app11cat10ns and Certificate of Exemption
applications i in I111n01s (D. Jones, Tr 1652).

o

Response to Finding No. 2280:

W

Complaint Counsel have ne specific response.

2281. The llinois COanaws are scheduled fo be repealed on Jul}; 1, 2006.. (D. Jones,
Tr. 1685). Unless the Illinois CON laws are extended or new laws are enacted, the CON process
will cease to exist in July 2006. (D. Jones, Tr. 16l8‘5).

Response to Finding No. 2281:

The finding is misleading and incomplete. Ilﬁnois has had a certificate of need
law sihce'the early 1970s. (Spaeth, Tr. 2167). Although the CON law contains a sunset
provision, that Would apply if the law is not renewed,‘ the CON law has been renewed 1n

| the past. (Spaeth, Tr. 2169). The CON law regulates hospitel entry and expansion. |
(Spaeth, Tr. 2167). Ei}en if there was no CON law, it would take aboﬁt two and a half to
three years to build a new hosp1ta1 (Spaeth, Tr. 2169) |

2282. Ifthe CON statute expires and there is no replacement and/or similar statute

enacted, all of the regulatory barriers would be removed. (D. Jones, Tr. 1685-86). This legal
change will likely make entry and expansion much easier. (Noether, Tr. 6025).

Response to Finding No. 2282:

The finding is misleading and incomplete, becaese elthough the CON law
contains va sunset provision, which would apply if the law was not renewed, the CON law
has been renewed in the past. (Spaeth,“Tr.'2169). In addition to geﬁing a Certificate ef : |
Need, a person weuld need to get approval from other state ageneies and local -

governments to build a new hospital. The Illinois Department of Health reviews facility

plans, and a city council may need to provide zoning approval for the new hospital.
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(Spaeth, Tr. 2169). Bven if there was noerO'N law, it Would take about two.and a half to
. 1 '
three years to build a new hospital. (Spaeth, Tr. 216_9).
a. o Mést CON Applications Are Approved

. N :
2283. From 1999 to mid-2004, 88% of the CON applications in Illinois were approved.
~ (D.Jones, Tr. 1671-72). ' :

Response to Finding No. 2283: v o
Co L . :

' Respondent refers to a study done by Governors State College that isndt in |
" evidence. Thé Iﬁnding’s cited source, Mr. Jones, did not say that he knew how the
' péréentages were éalculated or if t}:ey were tr'uie, but only that the estimate “seems to be
' appropriate.’? (D J oﬁés, Tr. 1670-72). Furtherrflore; Mr. Jones lacked personal -
| _knowledge of the report, because he testified that hel “did not review the analysis” done to
determine ‘t]:.le percentages. Thus, Respondent' asked Mr. J ones-to subscribe to the truth of
a hearsay docume'r}t not even in evidepce and the specific contents of which hé had no
: pe;rsonal hlo{;vledg.e.llll“his i.s contrary to the judge’s ruling in JX 1, because even if the
study had been admittéd, neither the quernors State College stﬁdy or Jones could be
cited for the truth of the assertions in the study. (See.‘JX 1.

The finding is also misleading in general and incomplete because the gross
percentage of CON a.pplications' approved includes. all proj e'éts, including numerous ,
préj ects‘ for various forms of équipment and replaqement facilities tﬁat ére not really new
services or facilities and thus bear no relationship to competitive entry. (D. Jones, Tr.

1664). Indeed, there have been no certificate of need applications for the construction of

new hospitals in the area around Highland Park, Evanston or Glenbrook over the past five
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years. (D. Jones, Tr. 1664). The Health Facilities Plan'ning Board (CON Board),
responsible for granting CON applications, has denied hospitals beds where there is no
, y

bed need. (D. Jones, Tr. 1666). It has denied applications where the data suggested that-

there Was “overbedding.” (D. Jones, Tr. 1667). The CSN Board has also denied

applications in areas evep when the data suggests the number of bads is alrea_dy at the '
v , . o

right number. Mr. Spaeth testified ’Fhat,v if 'an area is c;verbedded, the likelihood that the

State of Illinois would approve additional beds is minimal. (Spaeth, Tr. 2168-69).

Furthermore, in such cases, other hospitals might intervene to oppose the CON

application. -(Spaeth, Tr. 2168-69).

The Planning Board, when revieWing a CON application for additional beds,
considers whether the proposed beds are actually needed at the facility. (D. Jones, Tr.
1656). Bed need is calculated with need formulas established by the b,pard in its
administrative rules. (D. Jones, Tr. 1656). The Division of Health Statistics ponipiles the
data and variables necessary to compute those bed neelds for the Division of Health
Systems Developfnent. (D. Jones, Tr.1664). Based on t.,he 'Planning Board’s current
addendum to 'its inventory, the area is overbedded, and there is no bed need in the
Evaﬁs_ton, Glenview, and Highland Park areas (i.e., thé areals in which Evanston,
Glenbrook, and Highland Park Hospitals aré located) for services such as med/surg;

pediatrics, or intensive care units. (D. J ones, Tr.1665).

2284. From 1999 to mid-2004, 427 projects were approved in Illinois pursuant to CON
applications. (D. Jones, Tr. 1672). ‘

Response to Finding No. 2284:
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‘Complaint Colinsel’s response is the same as CCREFF 2283.

b. . Most CON Applicatione Ar_e Approved In A Timely Manner

2285. In late 2002, early 2003, the Illinois Health Facilities Planning Board determined
that it took an average of 75 qalendar days from when a CON application was received by the
agency until the permit was 1ssued (D Jones, Tr. 1672).

. Res"ponse to Fmdmg No. 2285: '

1 Complamt Counsel’s response is the same as CCRFF 2283,

2286 From 1999 to rmd-2004 the average time from when a CON apphcatlon was

- deemed complete to the date the permit was issued was 68 business days. (D. Jones, Tr.
1672 73) , ’

. Respi onse to Finding No. 2286
Compléint Counsel’s response is the same as CCRFF 2283.

c. The CON Requiremenfs In Illinois Have Been Revised And, As
A Result, Fewer Projects Require CON Approval

2287. In 2000, Illinois increased the minimum capital expendlture threshold for a permit
to be required from the Ilingis Health Facilities Planning Board from $2 million to $6 million.

(D. Jones, Tr. 1673). The threshold amount required for a perrhit prior to the acquisition of

major medical equipment was also increased from $1 million to $6 million. (D J ones, Tr.
1673-74). :

Response to Finding' No. 2287:

The finding is irrelevant and misleading and incomplete. Complaint Counsel’s
response is the same as CCRFF 2283. In addition, the finding is misleading because there :
is no evidencethatanyone could construct a new hospital or add a subsfantial number of

beds for as little as $2 to $6 million.

2288. Asaresult of the increases in the minimum capital expenditure and acquisition of
major medical equipment thresholds, some projects that previously required a CON approval no
longer require such approval. (D. Jones, Tr. 1674).
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Response to Finding No. 2288: : B
The finding is misleading and incomplete. (See CCRFF 2283). There is no
. o
evidence that anyone could construct a new hospital or add a substantial number of beds

"

for as little as $2 to $6 million. (See RFF 2287).

d.  ENH’s Competitors Have Been Able To Expand Their '
Facilities And Services Pursuant To The CON Process

2289. Repositioning is significant because, “in this case, there is substantial evidence
that a number of hospitals in the Chicago area and most particularly hospitals around Highland
Park [are] spending substantial resources to upgrade their facilities and théreby mak[ing]
themselves competitive in the market place.” (Noether, Tr. 6023).

Response to Finding No. 2289:
B .The .ﬁnding is misleading and incomplete. 4 (S;el CCRFF 2283). Even aﬁer five |
years have passed since ENH’s price increases, there is no evidence that any hospital in |
the area is planning to enter or is likely to add a substantial number of Beds. The
competitive problem that the managed care organizations cc;)mplained about téstifnony
was the lack of alternate hbsi)ital facilities within the tll'iangle formed by the three ENH
hospitals, Evanston, Glenbrook, and Highland Park. (CéFf 1700-1707). The finding is
misleading because none of the repositioning referred to here and discussed below
involves the building of a new hospital facility within t};at gleographjc area to address the |
éombetitive problem the managed care organizations identiﬁed, but merely involve_.the

addition of capacity outside of that area.

i. Northwestern Memorial Has Expanded Its Facilities And
Services

2290. In 2003, the Illinois Health Facilities Planning Board granted Northwestern
Memorial a permit to build a new women’s hospital. (D. Jones, Tr. 1681).
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Response to Finding: 'No. 2290:

t

The ﬁndmg is misleading and incomplete. The project was for a “replacement
facﬂlty’ of an ex1st1ng hosplta]1 and did not expand bed capacity. (D. J ones, s, Tr. 1681- 83)

2291. Northwestern Memonal, which already draws obstetrics patients from a very large
area, is in the process of constructing a new women’s hospital “designed to make it an even
- blgger player in that ﬁeld ” (Noether, Tr. 6025; RX 1296 at NMH 2508, 2510, 2512, 2520).

Response to Fmdmg No. 2291:
~ The ﬁnding is misleading and incomplete. The project was fora “replacement
. facility” of an existing hospital and did not expand bed capacity. (D. Jones, Tr. 1681-83).
ii. Condell Has Expanded Its Facilities And Services
02292, In 2000 Condell filed a Certlﬁcate of Need application for a major modernlzatlon :
_and expansion of its hospital facﬂltles including its inpatient, ancillary and support services. (RX
755 at CMC 5974). This expansion provided four new obstetrics beds, three new ICU beds, a
new Women’s Center, an expanded and consolidated Surgery-Recovery-GI/Endo Department, an
~ expanded Emergency Department, an expanded Radiology/Nuclear Medicine Department, and an
. expanded administrative and support space. (RX 755 at CMC 5974). The construction began in
2001 and continued until late 2003. (RX 997 at CMC 135; RX 1556 at CMC 6071)

Response to Fmdmg No. 2292

Condell is not a pnce constralmng substitute for ENH. (See CCRFF 387). "

2293. Inlate 2002, the Illinois Health Facilities Planning Board granted Condell
Medical Center a permit to increase its med1cal/surg1cal beds by 10 beds. (D. Jones, Tr. 1684).

Response to Finding No. 2293:

The finding is misleading and incomplete.' It is only when a pefSon wants to add
either more than 10 beds or 10 percent of its current bed canacity to an existing hospital
in [llinois that a prior certificate of need approval from the Planning Board is required. .

(D. Jones, Tr.1653-54.). In any event, Condell is not a price-constraining substitute for
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~ ENH. (See CCRFF 387). - T
2294. In 2004, the Illinois Health Facilities Planning Board granted a permit to Condell
to add eight ICU beds. (D. Jones, Tr. 1683). The Condell CON permit increased the total
number of ICU beds at Condell by almost 33%. (D. Jones, Tr. 1683). -

‘"

Response to Finding No. 2294:

This proposed ﬁndmg is mlsleadmg and incomplete for the reasons stated in

o h
1

CCRFF 2293.

2295. Inlate 2003, the Illinois Health Facilities Planmng Board allowed Condell to alter
its permit for obstetric beds to increase the number of obstetric beds by 10 beds. (D. Jones, Tr. .

1684). The 2003 permit mcreased Condell’s total number of obstetric beds by almost 40%. (D.
Jones, Tr. 1684). :

- . Response to Finding No. 2295:
This proposed finding is misleading and mc(_)m'plete for the reasons statedin

CCRFF 2293.

2296. In 2004, the Illinois Health Facilities Planning Board granted Condell a perrmt to
add another 10 medical/surgical beds. (D. Jones, Tr. 1684) '

Response to Finding No. 2296:
The finding is misleading and incomplete for the reasons stated in CCRFF 2293.
iii.. Lake Forest Hospital Has Expanded Its Facilities And Services

2297. In 2003, the Illinois Health Facilities Planning Board granted Lake Forest a permlt
to.increase the number of medwal/surgwal beds by 10 beds. (D. Jones, Tr. 1684).

‘Response to Finding No. 2297:
This proposed finding is misleading and incomplete for the reasons stated in
CCRFF 2293. It should also be noted that, despite Respondent’s claim that quite a -

number of hospitals in the Chicago area compete with ENH, Respondent in this findings
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section relating to enfty has ot been able to cite any new entry for the post-merger period
\ :

(a new hospital rather than a replacement, since RFF 2290-2291 concern a replacement).
Complaint Counsel also note that Respondent cites to only two hospitals (Condell and

. \ ’ N .
Lake Forest) that received a permit to add some beds. This is hardly price-constraining

. entry.

! '

" B. The Me'rger Was Not Anticompetitive Because HPH’s Financial Condition
’ Was Declining Before The Merger

1. HPH’s Board Of Directors Determined That, Due To The Financial
Condition Of HPH, HPH Could No Longer Maintain The Status Quo
As An Independent Hospital
~ 2298. The HPH Board of Directors was concerned about the long term-future of HPH.
(Kaufman, Tr. 5781). The Board was concerned about the financial capability of the
organization and the quality of services that were being offered at HPH. (Kaufman, Tr.

- 5781-82). The Board believed that the quality of care at the hospital did not meet the demands of -
the community the hospltal served. (Kaufman, Tr. 5819).

Response to Findjng No. 2298:

Resi)ondegt’s findings in Section IX(B) attempt to depict HPH as a decliﬂﬁg
competitor due to financial problems. Essentially, the ﬁndiﬁgs set up a scene of a
helpless, flailing Highland Park with Evanston having to come to the rescue.
VResplondents’ portrayal of HPH igngres key facts as discussed below in this section. It
also overlooks the facts that 1) HPH could have continued as a stand-alone competitor
withouf the merger (see CCFF 356-367), and 2) HPH .was considered an attractive
candidate for other mergers. (See CCFF 368-372).

Respondent’s finding in RFF 2298 is vague. There is no explanation of What time

frame constitutes HPH’s “long-term future.” Neele Stearns, HPH’s former Chairman of
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the Board, testified that HPH “had the financial wherewithal to sustain [itself_]."v’ (X
6305 at 11 (Stearns, Dep.)). To the extent that Respondent is implying that the HPH
_ p _
Board believed that the merger with ENH m 2000 vyas financially necessary, Mr. Stearns’
testirnony is to the contrary. He testiﬁed that “had the riierger not gone through,
financially, Highland Paik would have been able to sustain itself eufﬁciently to not bé
Ly
under pressure to have to merge with anybody ” (CX 6305 at 11 (Stearns, Dep )). Mr.
Stearns believed that, at the time, Highland Park’s continued existence was not in
question for at least ten years. (CX 6305 at 4-5 (Stearns, Dep.)).
In addition, HPH manageinent.(and outside observer(sv) believed that the qualityiof
| care of HPH was excellent at the time of the merger. '(‘See CCFF 2296-2324). . |
2299. The Board was concerned abont HPH’s ability to compete effectively in the |
Chicago marketplace in light of its financial situation. (Kaufman, Tr. 5781-82). The HPH Board

believed that it had a fiduciary obligation to HPH to take a close look at the hosp1ta1 and chart out
a course for the future. (Kaufman, Tr. 5781- 82)

Response to Finding No. 2299:

Respondent’s finding is vague. In any event, ina March 23, 1999, joint meeting
of the finance and planning committees of Lakeland Health Services and I—[PI‘-I,' the
attendees (including HPH chairman, Neele Stearns) discussed the “long term financial
Viability of the organization” should the merger not occur. (CX 1055 at 3). The
. attendees “concluded that the organization can remain financially strong over the
foreseeable future.” (CX 1055 at 3). | |
2300. HPH’s declining operating income was discussed at HPH Board meetings. (CX

6305 at 3 (Stearns, Dep.)). The Board was concerned about the hospital’s declining operating

income. (CX 6305 at 3 (Stearns, Dep.)). The Board also was concerned about being able to
perpetuate the existence of the hospital as the 1990s progressed. (CX 6305 at 4 (Stearns, Dep.)).
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Response to Finding'No. 2300:

Respondent’s finding is incomplete and misleading. Mr. Stearns also testified that

1

the Board was not conceined about the actual future existence of Highland Park “at least
) ' '
for a reasonable period of time.” (CX 6305 at 4-5 (Stearns, Dep.). He defined a

“reasonable” period as ten years.’ (CX 6305 at 4-5-(Stearns, Dep.). HPH management

" 1 '

: beheved that if the merger did not occur, “the orgamzatlon can remain ﬁnanc1ally strong :
over the foreseeable future.” (CX 1055 at 3). In addition, Mark Newton, HPH’s then
. senior vice president of bus_iness development» did not believe HPH was “wasting away”
| orwasina ﬁnanc1al “downward spiral.” (N ewton, Tr. 448 49).

, 2301. The HPH Board hired Kaufman Hall & Associates (“Kaufman Hall”) to evaluate
the future of the hospital from a third party perspective. (Kaufman, Tr. 5782). Kaufman Hall
~ began working for HPH in the late 1980s. (Kaufman, Tr. 5778; Spaeth, Tr. 2266-67). During
the two decades that Kenneth Kaufman of Kaufman Hall worked with HPH, he became very
- familiar with the finances of the hospital as well as the avallable strategic options. (Kaufman, Tr.
- 5778-79; Spaeth Tr. 2266 Newton Tr. 437),

0
t

Response to Fmdrng 2301:

Respondent’s finding is not fully supported by the citations and the record. Mr.
Spaeth testified that HPH first engaged Mr. Kaufman “in the early nineties.” (Spaeth, Tr.
2266-67). By any account, Mr. Kaufman had not been working with HPH for “two
decades ” Mr. Kaufrnan s work with HPH ended in approximately July 1999. (Kaufman '

Tr. 5789)

2302. Kaufman Hall is an independent consulting firm that provides financial and
capital advisory services to not-for-profit hospitals. (Kaufman, Tr. 5773). Kaufman Hall has

provided financial consulting services to over 100 hospital mergers and acquisitions. (Kaufman
Tr. 5776)

Response to Finding No. 2302:
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The number of mergers and aéquisitions for which Kaufman Hall has proVided

advice is irrelevant because Mr. Kaufman testified as a fact, not expert, witness. (See

o
CCREFF 2304).
2303. Inthe Chicago healthcare market, Kaufman Hall has provided financial consulting
services to many mergers and acquisitions — such as the sale of St. Francis Hospital in Evanston
_ to.Resurrection Healthcare, the sale of St. Joseph’s Hospital to Resurrection Healthcare and tHe
sale of West Suburban Hospital to Oak Park. (Kaufman, Tr. 5777).

Response to Finding No. 2303:

Any other mergers for which Kaufman Hall has provided advice are irrelevant
because Mr Kaufman testified aé a fact, not expert, witﬁess. (See CCRFF 2304).

To the extent that Respondent in this finding implies that the ‘;Chicagp ﬁealfhcare
market,” is a relevant market, there is no evidence cited that the alleged market rﬁeets the
SSNIP test for defining a relevant geographic market. '

2304. Kaufman, who testified at trial, is a well-recognized and ﬁreeminent consultant on

financial matters in the Chicago healthcare market. (Newton, Tr. 436-37). Kaufman has an
exceptional reputation in the healthcare field. (Spaeth, Tr. 2141).

Response to Finﬂing No. 2304:

Mr. Kauﬁnan’s reputation as a consultant in the healthcare industry is irrelevant.
These ﬁndings_(RFF 2302-04) are attempts to bolster Mr. Kaufiman’s expertise and
constitute an inappropriate attempt to add expert opinion weight to a fact witness’
testimony. During Mr. Kaufman’s testimony; the Court recognized that Mr. Kaufman.
was appearing only as a fact witness aﬁd consequently struck a number of responses as
inadmissible expert opinion testimony. (See, e.g., Kaufman, Tr. 5808;09).

To the extent that Respondent in this finding implies that the “Chicago healthcare
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market,” is a relevanf ‘market, there is no evidence cited that the alleged market meets the
, Lo

SSNIP test for defining a relevant geographic markcf.

2305. In No'vémbcr of'1'996, Kaufman Hall was hired by HPH to “take a very detailed
look at what the best future of HPH could be, and [] to evaluate the different options that were”
-available to the hospital. '(Kaufman, Tr. 5780, 5818-19, RX 198). Kaufman Hall’s strategic
project for HPH began on November 18, 1996, and concluded with the signing of the letter of
- intent on June 30, 1999. (Kaufman, Tr. 5789; RX 198; RX 567). Kaufman Hall was the only
.third party consultant hired by HPH to assist the hospital in evaluating its future options.
(Kaufman, Tr. 5783).%t , v

Response to Finding No. 2305:
| . During the fnérger negotiation periodl, from approximately the fall of 1998 to July
A 1999, Mr. Kaufman served only as transac.tion advisor to HPH. (Kaufman, Tr. 5‘839). He
- did not havé dis'cus‘;ion.swit‘h Hig}'ﬂarid‘ Par'k in 1999 about the viability of a étatus quo, |
B unaffiliatéd option. (Kaufman, Tr. 5838;39).- AA |

2306. The HPH Board was focused on three primary criteria for the future of HPH: (1)

- an increase in capital capacity; (2) an increase in quality; and (3) the retention of local control.

(Kaufman, Tr. 5786-87; 5817). The HPH Board’s first criteria was focused on insuring that HPH
obtain the capital capacity to make long-term investments in the hospital to provide first-class
services to the Highland Park Community. (Kaufman, Tr. 5786-87). The HPH Board also
sought to address concerns about the overall quality of the hospital and to find a way to improve
quality at the hospital. (Kaufman, Tr. 5786-87). The HPH Board’s third criteria was to maintain
local control of the hospital for the benefit of the Highland Park community. (Kaufman, Tr.
5786-87).

Response to Finding No. 2306:

Respoﬂ&ent’s finding is incomplete, frﬁsleadin_g and irrelevant. - There is no
requirement of p,r,ojving an anticompetitive intent in a merger case. Furthermore,
Respondent’s finding regarding HPH’s purportedly i)hilanthropic or innocent intentions is
misleading in implying that the inerging parties’ motive in fnerging was philanthropic or

innocent. Even if, arguendo, the merging parties had one or more philanthropic or
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innocent motives, théy were by no means the only motives. Pre-merger documents of
HPH show the motivations of HPH managemeént and board members with regard to the
. . ot .
merger:
KU

. To reap “the economic benefit” of “not do[ing] battle” with Evanston (CX
4atl) " '

. To “stop competing with egch other” (X 1879 at 3-4)

. To “push back on thé managed care phenomenon” (CX 4 at 2)
. To be “a big enough concerted enough entity (CX 4 at 2)

. | To “get geographic leverage” (CX 4 at 9) |

. To achieve “critical mass” in the North Shore (CX 4 at 9)

e To “exploit an area of the market in a meaningful way” (CX 3 at 2) '
e To build “power to deal with managed care” (CX 3 at 2).

Highland Park knew that “it would be real tough for any of the Fortune 40 companies in
this area whose CEOs use either this place or that place to walk from Evanston, Highland
Park, Glenbrook, and 1700 of their doctors.” (CX 4 at 1-2; Spaeth, Tr. 2210-11).

2307. Kaufman Hall’s analysis determined that HPH could not maintain the status quo
as an independently operated hospital because of the hospital’s financial situation. (Kaufman,
Tr. 5811, 5818). The financial needs of HPH outweighed the capital capacity of the hospital.
(Kaufman, Tr. 5828). As a result of the financial needs of HPH and the competitive pressures of
the Chicago marketplace, Kaufman Hall concluded that HPH would be unable to maintain the
- status quo of the hospital. (Kaufman, Tr. 5819-20, 5828).

Response to Finding No. 2307:

Mr. Kaufman’s own contemporaneous analysis runs counter to his testimony in
2005. At the start of the merger negotiations in late 1998, Mr. Kaufman advised the

Highland Park Board and management that “the financial condition of both parties [was]
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such that neither require a firlancial reason” to go forward with the merger and that “at no
\ :

time should anyone in the community or the ‘media he given that impression.” (Kaufman,

1

© Tr.5840; CX 1923 at 2).
v | ~
HPH’s internal evaluations and strategic plans in 1998 and 1999 also contradict

_ Mr. Kaufman’s tnal testlmony In March 1999, Highland Park’s management and board

: asserted that Highland Park “can remain ﬁnanc1a11y strong over the foreseeable future.”
(CX 1055 2t 3). {—} (Spaeth,

. Tr. 2147 in camerd): Mr. Kauﬁnan by contrast, did not have discuseions with Highland

| Park about the status quo, unafﬁhated optlon in 1999. (Kaufman Tr. 5838- 39)

In the 1999- 2003 ﬁnanc:lal plan for HPH presented in March 1999, management
noted that HPH “has historically achieved strong ﬁnancial results compared to the median
of not-for-profit hospitals.” (CX 545 at 3). The plan also concluded that “[e]xisting cash
‘ | and investments are available to fund| strategic initiatives and generate new programs.”

(CX 545 at 3). The 1999-2003 financial plan set forth a “long ranée capital budget” that
included $43 millien.f"or “strafegic initiatives and master plan iteme,” including ‘7
“ambulatory, assisted living and faeility expansion.” (CX 545 at 3). The plan also

“budgeted for $65 million prirnarily for “[h]ospital construction, rou’hihe capital and
information teehnolo gy” investments. The co-mbined budget for the Mo categories was
in excess 0f$100,_rni11ion. (Newton, Tr. 430-31; CX 545 at 3; CX 1055 at 2). In -
addition, HPH concluded that “[c]ash and investments are forecasted to grow from $238
million in 1998 to $323 million in 2003.” (CX 1055 at 3). |

2. The HPH Board Decided That Merging With Evanston Hospital Was
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The Best Option For The Future Of HPH

- 2308. The HPH Board considered numerous options, but believed that a full asset
merger was the best option to improve the future of HPH. (Kalfman, Tr. 5820-21). The Board
wanted to merge the hospital into a “stronger healthcare company that could bring much stronger
services over.the long term to the Highland Park community.” .(Kaufman, Tr. 5821-22).

Response to Finding No. 2308:

Highland Park’s strategic motivations are irrelevant to the merger anélysis:
philanthropic goals will not rescue an anticompetitive merger from a Section 7 violation.
In addition, Highland Park aimed to increase market power through the merger, whatever
philanthropic goals it might have had.. (See CCRFF 2306). ,In any event, HPH was an
+ - attractive candidate for other mergers. (See CCFF 368-372)..

2309. The Board did not feel that HPH could continue to serve its community in the
long-run absent a partnership with another institution. (CX 6305 at 11 (Stearns, Dep.)). . The
Board concluded that HPH needed to find a partner that would enhance HPH’s ability to serve

the cornmunity by bringing new programs to HPH — programs that HPH could not itself justify
creating as an independent institution. (CX 6305 at 10 (Stearns, Dep.)). o

Responsevto Finding No. 2309:
| In his testimony, Mr. étearns emphasized that there was no pressing need to

merge with ENH (or anyone else) in the 1999-2000 time frame. Mr.v Stearns .st'ated that
HPH “had the financial wherewithal to sustain [itself] .-. . to not be under pressure to
have to merge with anybody.” (CX 6305 at 11 (Stearns, Dep.). As Mr. Stearns noted,
~“There was no urgency to have to an alternative immediately available.” (CX 6305 at 11
(Stearns, Dep.). In any event, HPH was an attractive éandidate for other mergérs. (See
CCFF 368-372).

2310. To guaréntee HPH’s future, the HPH Board decided to find a partner that would
bring in capital, talent and clinical programs that would enhance HPH and its ability to serve the
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‘community. (CX 6305"at 7 (Stearns, Dep.)).

Response to Finding No. 2310:

Highlahd Park’s Sﬁategic motivations are irrelevant to the merger analysis:
N

philanthropic goals will not rescue an otherwise anticompetitive merger from a Section 7
' |

. violation. In addition, Highland Park aimed to increase market power through the

, r'nerger,bwhatever philanthropic goals it might have had. (See CCRFF 2306). In any
event, HPH was an attractive candidate for other mergers. (See CCFF 368-372).
~ 2311, The HPH Board considered”divesting' the hospital to a for-profit provider, but
ultimately rejected that option because it would require changing the culture of a not-for-profit
hospital to a for-profit corporation. (Kaufman, Tr. 5822). The for-profit option conflicted with

- the Board’s criteria to retain local control over the hospital because a sale to a for-profit would
mean that “local control is completely lost.” (Kaufman, Tr. 5822). '

Response to Finding No. 2311: '
The finding that the HPH Board itself rejected di-vestin‘g to a for-profit provider is
not fully supported by the record citation. Mr. Kaufian testified that Kauﬁnan Hall
examined the possibility of divesting to a for-profit company and made a |
recommendation not fcb do soA. (Kauﬁnan, Tr. 5822 (emphasis added)). The .cited
-tesﬁmony makes no méntion of the' Board’s decision in analyzing Mr. Kaufman’s
recommendation. (Kaufmaﬁ, Tr. 5 822). |
2312. Kaufma.th Hall, in cooperation with the HPH Board, evaluated a number of other
options for the future of the hospital - including developing relationships or possible mergers
with Northwestern Memorial Hospital, Advocate Healthcare and the Mayo Clinic. (Kaufman,

Tr. 5823). Each of the parties HPH contacted were not interested in pursing possible merger
options. (Kaufman, Tr. 5823-24; CX 6305 at 12 (Stearns, Dep.)).

Response to Finding No. 2312:

Mr. Stearns also noted that, had the merger with Evanston not gone through, HPH
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would have explored alternatives with other institutions and “would have pursued those
more aggressively.” (CX 6305 at 11-12 (Stearns, Dep.). The HPH Board did not view
. ) "

the Evanston merger as a “make or break partnership.” (CX 6305 at 11 (Stearns, Dep.). -

K

Indeed, HPH had a strategic plan in place as a stand-alone institution that addressed its B

capital needs. (See CCRFF 2307). - | N '

g

2313. The HPH Board also considered joint ventures, but that option was not ‘
recommended by Kaufman Hall. (Kaufman, Tr. 5823). Kaufman Hall did not recommend joint
ventures because they would not solve HPH’s main problem of capital capacity. (Kaufman, Tr.
5823). A joint venture may be successful in bringing additional services, but it does not add

capital capacity to an organization. (Kaufman, Tr. 5823).

- Response to Finding No. 2313:

Complaint Counsel agree that a joint venture “may be successful in bringing
additional services.” In any event, Lakeland Health Services had adequate cépital
capaéity. At the end of 1999, long-term debt declined to $117 million, and cash and
unrestricted investments increased to $260 million. (CX 693 at 16-17).

2314. After reviewing all of HPH’s strategic options, Kaufman Hall recommended to
the HPH Board that the hospital pursue a merger with Evanston Hospital. (Kaufman, Tr. 5824).
A merger between HPH and Evanston Hospital was the best option because it met the three

criteria established by the HPH Board for the future of HPH — capital capacity, increased quality
and local control. (Kaufman, Tr. 5824).

Response to Finding No. 2314:

| Highland Park’s listed motivations are irrelevant to the merger analysis:
philanthropic or innocént goals will not rescue an anticompetitive ﬁerger from a Section
7 violation. In addition, Highland Park aimed to increase market power through the
merger, whatever philahthropic or inﬁocent goals it might have had. (See CCRFF 2306).

2315. Kaufman Hall recommended that HPH merge with Evanston Hospital because
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Kaufman Hall’s strategic anilysis of the hospital revealed that HPH could not maintain its capital

capacity, improve its quahty and i 1mprove its level of services on its own. (Kaufman, Tr.
5828-29). :

Response to Finding Nn. 2315:
] l ‘

_ HPH’S own internal evaluations and strategic plans in 1998 and 1999 contradict

- Mr. Kaufman s 2005 testlmony (See CCRFF 2307)

2316. As the*1990s progressed, the HPH Board’s pnnc1pal concern became whether a
community hospital like HPH could long exist. (CX 6305 at 7 (Stearns, Dep.)). Some Board
members did not believe that HPH had a future. (CX 6305 at 7 (Stearns, Dep.)). In the mid to

late 1990s, HPH’s existing volume of busmess was not sufficient to sustain the hosp1tal (CX
6305 at 5 (Stearns, Dep.)). ! |

Response to Finding No. 2316:
Respondent;s finding is incomplete and misleading. Mr. Stearns believed that
' ‘Highland Park could sustain itself for at least'ten }?ears, and the HPH management and

board as a whole i in 1999 had confidence in HPH’s ﬁnanmal results and future as a stand-

alone entlty (See CCRFF 2298).

In addition, HPH was searching for other ways of increasing volumes besides
external growth throngh a merger. Mr. Stearns noted that Highland Park in the 1990s
acquired ofher physieian practices i'n order “to reach into areas which [HPH] had not
serviced significantly in the past.” (CX 6305 at 5 (Stearns, Dep.)). lAn internal August
1998 strategic nlan outlined a series of “internal growth” steps that ‘I-[PH could follow in
order to position ._it'self as a “market leader,” including creating “Centers of Excellence”
and engaging 111 joint ventures to offer a wider range of 'services. (CX 1869 at 3-5).
2317. The HPH Board had a ﬁduciafy duty to the hospitalv and the community to insure

that the best possible and highest quality care was made available to the Highland Park
community. (Kaufman, Tr. 5829). The Board consisted of very sophisticated business people
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from companies throughout Chicago who had a deep expeﬁehce with asset mergers from their
professional businesses. (Kaufman, Tr. 5821). ' '

Response to Finding No. 2317: oo

. Highland Park’s listed motivations are irrelevani to the merger analysis:

philanthropic or innocent goals will not rescue an anticompetitive merger from a Section

7 violation. In addition, Highland Park aimed to increase market power thréﬁgh the
merger, whatever philanthropic or innocent goals it might have had. (See CCRFF 2306).

: 2318. As it turned out, the Merger between HPH and Evanston Hospital best met the
fiduciary duty of the Board, as well as the HPH Board’s three criteria discussed above.
(Kaufman, Tr. 5824, 5829). First, Evanston Hospital was able to bring very significant capital
capacity to HPH. (Kaufman, Tr. 5824). Second, Evanston Hospital also had a very good
reputation for quality in the Chicago area and, through its connection with Northwestern Medical
School, was able to bring quality and an academic link to HPH. (Kaufman, Tr. 5824). Finally, a
merger between HPH and Evanston Hospital met the third criteria of the Board because HPH |
could maintain a good level of local control due to the fact that there is some overlap in the
Evanston and Highland Park communities. (Kaufman, Tr. 5824). '

Re'sponse to Finding No. 2318:

Highland Park’s listed rﬁqtivations are irrelevant to the merger analysis:
philanthropic or innocent goals will not rescue an anticampetitive merger from a Section
7 violation. In addition, Highland Park aimed to increase market power throﬁgh the
merger,'Whatever philanthropic or innocent goals it might havve -had. (See CCRFF 2306).

3. HPH’s Financial Condition Was Rapidly Declining

2319. As the 1990s progressed, HPH’s operating income declined. (CX 6305 at 2-3
(Stearns, Dep.)). HPH began to lose money in the mid to late 1990s. (CX 6305 at 5, 10 (Stearns,

‘Dep.)).

Response to Finding No. 2319:

Respondent’s finding is misleading and incomplete. By a number of different
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measures in the ‘evidéntiary récord, Highland Park only lost money from operations in
. | '
11999, and that included losses due to merger-rel'ated‘ expenses. (See CCRFF 2320).
' 2320. From 1996 to 1999, HPH was not making money from operations ona

year-to-year basis. (Kaufman, Tr. 5811). In 1996, HPH’s operating margin was $3.889 million,
-but by 1999, its operating margin hovered near losses of over $3 million. (RX 609 at EY 236).

In 1999, HPH’s audited finahcials reported an $11 million loss. (Spaeth, Tr. 2307; CX 1732 at
4). S ' ' S

i

Response to Fittding No. 2320:

[

~ Mr. Kaufman’s testimony that HPH ivas not making fnohey from 1996to 1999 is
. contradicted by thesécond sentence of Respondent’s finding as well as by other evidence.
| As a clarifying matter, the operating margms that Respondent refers to are for Lakeland
Health Serv1ees Inc , not HPH standlng alone. (RX 609 at EY 236). Furthermore these |
'ﬁgures exclude the impact of Highland Park Hospital Foundation. (RX 609 at EY 236).
In any event, on its own terms, the results lis_ted in the oited document»(which is
~ the due diligence report prepared by ENH, also found at CX 1720) demonstrate that
operating and net margins for LHS were positive in‘ 1996, 1997, etnd 1998.‘ The first year |
they were negative w?is 1999i (RX 609 at EY 236). |
According to lthat same docilment, .Highland Park Hospital standing alone had
positive operating income in 1996, 1997, and 1998. The first year that HPH had a
negative operating income was in 1999. (RX 609 at EY 257). These figures exclude |
inVestment incor_ne as well as financing and interest payments. (RX 609 at EY 257).
Respondent’s finding that HPH experienced an $11 million loss in 1999 is
misleading. First, LHS’s 1999 audited financials show that $8.7 million of that loss was

attributable to “merger-related costs.” (CX 1732 at 4).
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Second, HPH also explainéd to ENH that its 1999 results were below budget

partly due to unbudgeted, one-time costs. (CX 5 17 at 1). In particular, HPH noted that
. o

“one-time” items included “costs related to the Meditech conversion, [and] a change in -

W

pension discount rate and employee benefit costs.” (CX 517 at 1). If the ten month

operating income were adjusted for these nonrecurring costs, HPH calculated that it

|"'\

would have had a positive operating profit of approximately $1 million for that ten month

period ending July 1999. (CX 517 at 4).

2321. From 1997 to 1998, HPHs operating revenue was steadily decreasing. (Kaufman,
Tr. 5793-94; RX 1979 at FTC KHA 2167). Despite experiencing a, slight increase in total
revenue in 1998, HPH was having more and more trouble turning a dollar of revenue into any
type of profit. (Kaufman, Tr. 5794).

Response to Finding No. 2321: : ' | .

. Respondent’s finding is not supported by the cited record. There is n'o' concept in
the cited record of “operating revenue.” There .arle references to “operating income” and
“total revenue.” (RX 1979 at FTC KHA 2167; Kaufinan, Tr. 5793—9.4). Total revenue
increaséd from 1997 to 1998 while operating income‘ declined during that same period.

© (RX 1979 at FTC KHA 2167; Kaufman, Tr. 5793-94).
To the extent Respoﬁdent is referring to “operating income,” Respondent’é

selective, and brief, time peﬁod reporting is misleading. A review of a longer .timelperiod
.demonstrates that HPH experienced ups as well as downs in its year-over-year operations
during the mid to late 1990s. Accordiﬁg to HPH’s audited financials, for the hospital
standing alone, qperating inqdme increased from 1996 to 1997 and thén declined from

1997 to 1998. (Compare CX 413 at 158 to CX 413 at 139). This volatility is also seen in
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the ENH due dlhgenbe report for LHS overall as well as HPH standing alone. (CX 1720

at 256 57).
Evanston itself exhibited similar volatility in its operating results. In 1999, ENH '

N ' .
also experienced a net.income decline from 1997 to 1998 and anticipated a decline in

1999 with recovery in followmg years. (H. Jones, Tr.4104-06; RX 514 at FTC KHA

L
1

’ 1665) Focuslng oh a short time’ penod as Respondent does can give a distorted view of

a hospltal’s financial situation.

2322. From 1997 to 1998, HPH’s operatmg margin “deteriorated significantly.”
(Kaufman Tr. 5798; RX 1979 at FTC KHA 2172). 'From 1997 to 1998, HPH’s operating margin
dropped by half of its value the prior year. (Kaufman, Tr. 5798; RX 1979 at FTC KHA 2172).

- The declining operating margin was significant because HPH’s financial momentum was
trending downward. (Kaufman, Tr. 5798-99). '

vResp onsé to Finding No. 2322: S |
Respondent’s finding is misleading and incomplete. As described in CCRFF

2321, both LHS’s and HPH’s operatfng income increased from 1996 to 1997 and then

‘subsequently decreased in 1998 and 1999. (See CCRFF 2321). Respondent and Mr.

Kaufman are inapprqbﬁately drawing broad coriclusions from a carefully selected, and

brief, time frame.

2323. In the late 1990s, the Balanced Budget Act of 1997 (“Balanced Budget Act”) had
an impact on HPH. (Spaeth, Tr. 2260). In the 1990s, HPH’s operating revenues were being
reduced by the Balanced Budget Act. (Spaeth, Tr. 2263). Accordmg to the April 1998 Lakeland
Finance Committee meeting minutes, HPH projected a $1.3 million loss in 1998 because of the

Balanced Budget Act. (RX 327 at ENH DR 3695). HPH further projected a $4-6 million loss
due to the Balanced Budget Act in the years after 1998. (RX 327 at ENH DR 3695).

Response to Finding No. 2323.:

Respondent’s finding is incomplete and misleading. The Balanced Budget Act
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affected all hospitals with Medicare/Medicaid prografns, including ENH. In 1999, ENH

also experienced a net income decline from 1997 to 1998 and anticipated a decline in
) . . oft,

1999 with recovery in following years. (H. Jones, Tr.4104-06; RX 514 at FTC-KHA

‘"

1665). According to Harry Jones, Evanston’s chief ﬁnancial officer at the time, this
decline was primarily attributable to the effect of the Balance Budget Act. (H. Jones,
. oo

Tr.4106).

In addition, Respondent’s ﬁnding on the projected $4-6 million loss “in the Years

after 1998" is misleading to the extent that it implies certainty in the projections or

timeline. The minutes state that the estimate is “uncertain, due to lack of specific rules

which have yet to be developed.” (RX 327 at ENH DR 3695). In any event, HPH

subsequently projected an improvement in its net operating income for later years. (See
CCRFF 2307).
Fmally, Respondent rmscharactenzes the document RX 327. There is no mention

of the term "loss" as Respondent suggests in RFF 2323. The minutes merely state that the

. changes "will reduce payments" in 1998 and possibly the future.

In addition, Respondent’s fmdlng on the proj ected $4-6 million loss “in the years
after 1998" is misleading to the extent that it implies certamty in the projections or

timeline. The minutes state that the estimate is “uncertain, due to lack of speciﬁc rules

- which have yet to be developed.” (RX 327 at ENH DR 3695). In any event, HPH

subsequently projected an improvement in its net operating income for later years. (See
CCRFF 2307).

Finally, Respondent mischaracterizes the document. There is no mention of the
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term "loss" as Respofident suggests in RFF 2323. The minutes merely state that the
. | '

changes "will reduce payments" in 1998 and possibfy the future.

2324. HPH’s operating income came under pressure in the late 1990s because of the
Balanced Budget Act and beqauée of a decline in HPH’s inpatient admissions. (CX 6305 at 3
-(Stearns, Dep.)). HPH fihancial health was also negatively affected by reduced relmbursements
from MCOs (CX 6305 at 10 (Steams Dep )2 -

' Response to Finding No 2324: o .

LT
L.

Both Highland Park and Evan$ton experienced operating income pressﬁre due to
the effects of the Balanced Budget Act. (See CCRFF 2323). In 1998 and 1999, Highland
Park formulated various strategic responses to increase market share and revenue. (See

- eg.,CX 1869 (1998 Strafegic Planning Retreat Draft Presentat1on) CX 545 (1999- 2003

| Financial Plan)) HPH pI'O_] jected an anrovementm. its net operating income for lafer

years. (See CCRF F 2307)

} (RX 349 at ENH RS 3440, in camera).

Response to Finding' No. 2325:
As noted above, Highland Park, as with other hospitals, experienced a negative

impact from the{Balénced Bludget Act and was formulating strategic plans in response.
(See CCR.FF 2324). In any évent, HPH subsequently projécted an impfovement in its net
operating income for later years. (See CCRFF 2307).

» 2326. The 1999-2002 Lakeland Strategic Plan, written in August 1998, also concluded

that the Balanced Budget Act would have a “significant impact on [Lakeland] and Highland Park

Hospital.” Specifically, the 1999-2002 Lakeéland Strategic Plan also predicted that the Balanced
Budget Act would decrease HPH’s Medicare payments by $3.6 million in fiscal year 1999. (RX
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363 at FTC-KHA 2350). ' | o

Response to Finding No. 2326: ‘ '

Vi,

As noted above, Highland Park, as with other hospitals experienced a negative -

W

1mpact from the Balanced Budget Act and was formulatmg strategic plans in response.

(See CCRFF 23 24) HPH subsequently pI‘O_] jected an 1mprovement in its net operating'

|"'\

mcome for later years. (See CCRFF 23 07)

2327. HPH’s operating margm in 1998 was considerably lower than the comparative
universe of hospitals in the United States at that time. (Kaufman, Tr. 5804-05; RX 465 at
FTC-KHA 280).- HPH’s operating margin in 1998 was 2.6 whereas the margin for an A-rated

- hospital in 1997 was 4.4. (Kaufman, Tr. 5804-05; RX 465 at FTC-KHA 2179-80). HPH’s low

operating margin was very significant because the hospital was going to need a significant
amount of investment into its faculties, services and plant to compete in the marketplace.
(Kaufman, Tr. 5804-05; RX 465 at FTC-KHA 2180).

Respon'se to Finding No. 2327:

' Respondeﬁt’s comparisons between HPH and other hpspitgls 1n RX 465 (identical
to CX 1912) are misleading and incomi)lete. Mr. Kaufman draﬁed this docuﬁenf to help
justify why Lakeland Health Ventures (HPH’s parent)|cou1d spin off $100 million in LHS
assets to a new foundation to serve the Hi ghland Park commumty rather than havmg
ENH take over the assets in the merger. (CX 1912 at 2.; Kaufman, Tr. 5843). All the
ﬁn?mcial comparisons made by M., Kaufman in that m;mofandum excluded the $100
’fnillion in assets. (Kaufman, Tr. 5858). Most of these assets were contained in the‘pre-
merger Highland‘Park Foundation. (CX 716 at 17). |

Part of HPH’s operating margin expenses was its interest and financing costs for

its long-term debt. (CX 710 at 18). This debt was backed by the assets of not only HPH

but also by the pre-merger Highland Park Foundation. (Kaufman, Tr. 5844-45).
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|

| However, all the finaticing paymeﬁts on the debt were expens_ed under HPH. (CX 710 at
18).‘ ‘b
Thus, the operati'r}'g margin comparison found in CX 1912/RX 4;65 is
ﬁmdamentally mi'slééliing. .The purpose of the document was to justify spinning off $100
) ’ ! . .

. million in assets outside of the merger. (Kaufman; Tr. 5843). However, these assets

i
[

: backed the debt'for'which HPH alone was paying ﬁﬂmcing payments, thereby reducing
the hospital’s o,perating margin. If instead the $100 million were used t6 redgée the long-
- term debt, HPH’s financing paymentsbwould.d‘ecrease, and its operating margin would
| increase. Mr. Kaufman’s use of the operatling margin comparison in his testimoﬁy to .
make HPH éppéar i'inanqially wéaic is ‘c‘c>m1;letely at odds with the purpose of the | |
memorandum, which was to assure the HPH board that the merged entity would be.
“receiving an appropriately capitalized partner” 1n Highland Park even wifhout the $100
million in spun-off agsets.’ (CX 1912 at 2).

Highland Park’s bond documenfs demonstrate hqw it acpounted fo; the fact that
Highland Park Hoépifcél and ‘tvh‘e pre—ﬁlerger foundation both were liable f01; the interest
and financing payme;lllts on the loné-tem debt. Wﬁen presenting financial statements in
the bond documents, Highland Park combined.the hospital‘ and fouﬁdation operations,
cash flows andl'cissets into a single “combined statement of operations.” (CX 6321 at 87-
91). Couﬁting in.t.e-rest and financing payments on the long-term debt only against the
hospital (as Mr. Kaufman did), presents a distorted picture of the hospital’s true finances.

~ This can be seen clearly by comparing the 1996 “combined statements of |

operations” against the 1996 statement of operations for just Highland Park Hospital.
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(Compare CX 6321 at 89 and CX 413 at 158). In both statements, the interest and
financing costs for 1996 totaled $4.1 million. (CX 6321 at 89; CX 413 at 158).

. . o !
However, operating income for 1996 was $6.8 million for just the hospital (CX 413 at

"

158), as compared to $9.5 million for the combined hospital and foundatién operations.

(CX 6321 at 98). o | y '
: ' o

If the mergef had not occurred, the 'pre—merge|r Foundation’s assets would have
remained in the corporate structure of VHighl‘and Park. (Kauﬁnaﬁ, Tr. 5856). Prior to the
merger, the foundation raised funds which were available for use by HPH. As the formef
chairman of the pre-mergér foundatidﬁ testified, “The funds‘ from the pre-merger
'Foundation went to support the hospital, fulﬁll needs.'”l (Styef, Tr. 4954). These “needs;’
included specific hospital projects, such as improvements to the hoépital’s dialysis cente|r.
(Styer, Tr. 4959-60). |
2328. HPH’s excess margin was considerably lower at 3% in 1998,‘whi1é‘ar'1 A-rated
hospital in 1997 had 7% excess margin. (Kaufman, Tr. 5804-05; RX 465 at FTC-KHA
2179-80). Despite taking into account HPH’s strong investment income in 1998, HPH’s excess

margin was still less than half of the excess margin that was being shown by A-rated hospitals.
(Kaufman, Tr. 5804-05; RX 465 at FTC-KHA 2179-80).

Résponse to Finding No. 2328:

Operating margin is a component of excess margln | (Kaufinan, Tr. 5804-05).
’i,‘hus, as discussed in CCRFF 2327, Respondent’s comparison between HPH and ofher
hospitals’ excess margins is misleading and incomplete because it did not take into
account the $100 million in assets that HPH proposed to contribute to a post-merger
Foundation. (See CCRFF 2327).

2329. HPH’s negative operating revenue trend-line continued into 1999 (Kaufman, Tr.
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-5795-96). In June of 1999, HPH’s déclining financial performance accelerated even faster. (H.
Jones, Tr. 4093). HPH reported a negative net margin of approximately $2 million for the first 6 .
months of 1999, approximately $4.7 million lower than what HPH had budgeted to achieve
during the same time penod (RX 609 at EY 19; H. Jones, Tr. 4121).

1

Response to Finding No. 2329:

Respondent ] ﬁndmg is inaccurate. The cited source (RX 609) is not for
.‘ H1ghland Park Hospital alone but rather Lakeland Health Services as a whole, which
: T
‘includes Lakelanleealth Ventures. As Respondent notes in RFF 2355, LHV sustained
an operating loss of $‘2 million for the October 1999 year-to-date period. (See RFF 2355).
‘Thus, Respondent’s claim that the 'Il'iospital, haci a $4.7 million‘unfavorable variance is
~ incorrect. ReSpondent’s finding that the variance is to a 1999 budget is also inaccuratei
| The Variance was to the same six month period in ‘1998, not to the 1999 budget. (RX 609
at EY 19). | |
There are é‘ nnmber of factors that made HPH’s 1999 performance umi-sual. HPH
explained to ENH thai its part—year 1999 results were below budget pai'tly due to
unbudgeted, one-time costs.. (CX 517 at‘ 1). In particular, HPH‘noted that "‘one-tirne’;
items included “costs related to the Meditech conversion, [and] a change in pension
discount rate and employee benefit costs.” (CX 517 at 1‘). If the ten-month operating
income were adjnsted i'or these nonrecurring costs, HPH calculated that the hospital
s’_tanding alone v&iould have had a positive operating margin of approxinlately $1 million.

(CX 517 at 4).

2330. In September 1999, HPH’s Chief Financial Officer reported to the HPH Board
“significant operating shortfalls relative to budget reflected in June and preliminary July 1999
income statements.” (RX 592A at ENH RS 880; Spaeth, Tr. 2305; Newton, Tr. 443-44). The
June 1999 financial statements reflected a consolidated year-to date operating loss of $2,235,000
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compared to a budgeted loss of $196,000. (RX 592A at ENHRS 882; Newton, Tr. 444).

Response to Finding No. 2330:

ot .
The Highland Park results in 1999 were in great part attributable to unbudgeted, -
‘ W ’
~ one-time costs. (See CCRFF at 2329).
. 2331. Other area hospitals such as Condell recognized that HPH Was experi_encing '
financial difficulties. (RX 1764 at CMC 19916-17; 19927). Internal Condell documents further
show the explosive growth Condell enjoyed while HPH struggled to get by in 1999. For

example, in 1999, Condell’s $155,832,106 in gross revenue more than doubled HPH’s
$70,949,405. (RX 1764 at CMC 19920).

Reéponse to Finding No. 2331:
R_espéndent"s ﬁnding is mis;leé;iing and incompiete. IThe Condell document cited

.s_ets fortil financial results only for 1999. (RX 1764 a:c CMC 1991 5). Without a

comparison with previous years, there can be no assessment of the rate of 'Condell’s

growth. An absolute comparison between Condell’s and HPH’s gross fevenues is

meaningless without an adjustment for relative size of the hospitals. In addition, HPH’s

operaﬁng expenses in 1999 included millions of dollérls in “merger-related costs.” (CX

' 693 at 18). | |

2332, As early as January 31, 1999, HPH faced a year-to-date net margin loss of over
$3.5 million. (RX 449 at ENH HJ 1945). When taking into account adjustments for bad debt,
necessary merger accruals and other year-end adjustments related to the Merger, as of January

1999, HPH stood to lose over $11.7 million. (RX 449 at ENH HJ 1945). HPH’s audited .
- financial for 1999 showed an $11 million operating loss. (Spaeth, Tr. 2307).

Response to Finding No. 2332:
Respondent’s finding that HPH faced a year-to-date net margin loss of over $3.5
million by January 1999 is based on a typographical error in the 'source document.

Although the document is dated January 31, 1999, the document refers to “Lakeland
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Health Services 1999 Financial Clc.)se.”v (RX 449 at ENH HJ 1945). The document
»clea:'rly was cre‘ated.afte'r December 1999 (i.e., in ZOQO or later) because it repeatedly
refers to ‘Decénlbe;_ 1999 ﬁnang:ials and bélance sheets “as of 12/31/99.;’ (RX 449 at' |

- ENH HIJ 1945-59). In addit.ion, thé docnment refers to the “new Healthcare Foundation
: |

~ of Highland Park,” which was not created until December 1999. (RX 2037 at HFHP

1351).  ~ »wwe
- Even if ,Respondent in RFF 2332 were discussing HPH’s lnss in calendar year -

- 1999, Respondent’é ﬁnding is misleading and-incbmplete. As previously 'descﬁbed,
much of the 1999 operatmg loss was attrlbutable to merger-related costs. (See CCRFF
2320). In addltion HPH expenenced a‘number of nonrecurring, one-time costs in 1999

(See CCRFF 2320). . .

2333. Inresponse to the significant ﬁnancialv losses in the late 1990s, HPH attempted to -
- enact cost containment programs. (Spaeth, Tr. 2263, 2305; RX 592A at ENH RS 880; Newton,
Tr. 444). Initially, HPH was:able to reduce overhead costs. But, as time progressed, HPH started

to look into cutting patient services such as nursing and radiology. (Spaeth, Tr. 2263- 64). HPH
successfully reduced costs only to a certain extent. (CX 6305 at 4 (Stearns, Dep. ))

(

Response to Fmdmg No. 2333

Respondent s finding is vague as to the success of the cost containment pro'gram
as wéll as the actual scope and tlmmg First, Respondent’s citation of Mr. Stearns’
testimony is m{éleading. Mr. Stearns noted that HPH implemented cost reduction
measures and we;é successful in reducing costs “[t]o a certain extent.” (CX 6305 at 4
(Stearns, Dep). Mr. Stearns did not negatively characterize the cost cutting program as
Respondent’s finding implies.

In addition, in contrast to Mr. Spaeth’s imprecise testimony; Lakeland Health
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Service’s 1999-2002 strategic plan noted that “[s]ince' 1993 the hospital has experienced a .

steady decline in cost per adjusted admission from $6,149 to $5,701 in 1997," with a

Vit

further reduction to $5,522 in 1998. (RX 363 at FTC-KHA 2357).
A 2334 In December 1999, the CEO of HPH told the Board that HPH did not have a rosy
financial future. (Spaeth, Tr. 2307-8). HPH’s “Financial Statement Highlights for the 10
Months Ended October 31, 1999” stated that the “Hospital’s operating margin for the 10 months

- ended October 31, 1999 was ($5,050,000) Wthh 1s 455.6% unfavorable to budget.” (RX 2013 at
ENH RS 6102 Newton, Tr. 447).

Response to Finding No. 2334:

Respondent’s fmding is incomplete and misleading. HPH had a strategic plan in |
place for financial success. (See CCRFF 2307). HPH was proﬁtable (setting aside
nonrecurring costs such as the 1nformat10n systems convers1on) at July 1999. (See
CCRFF 2329). At his deposition in December 1999, Neele Stearns, HPH's chairman of
the board, testified that he believed that HPH was not in danger of exiting the market for
at least ten years. (CX 6305 at 5 (Stearns, Dep.)).

2335. In December of 1999 a member of HPH’s financial team “reported on the October
1999 financial statements (excluding the Merger-related accruals noted above) which show a
consolidated year-to-date operating loss of $4,686,000 compared to a break-even budget. -
Operating loss of the Hospital was $2,740,000, which was $4,160,000 under budget. Operating
income of the Foundation was $392,000 or $209,000 under budget. Operating loss of Lakeland

Health Ventures was $2,062,000 compared to a budgeted loss of $1, 738 ,000.” (RX 2013 at ENH
RS 6097; Spaeth, Tr. 2306-07; Newton Tr. 446).

Response to Fmdmg No. 2335:
Respondent’s finding is incomplete and misleading to the extent that it impliesb
that a one year operating loss means that a company is not financially viable. HPH had a

strategic plan for financial success, and as of July 1999, setting aside nonrecurring costs,

- was profitable. (See CCRFF 2334).
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4. Evanston Hospital’s Due Diligence _Révealed That HPH’s Financials
‘Were On A “Downward Spiral”

2336. The Merger due djligenCe process revealed that HPH was on a financial
“downward spiral.” (H. Jones, Tr. 4157). In 1999, the financial condition of HPH was

deteriorating and contmulng to get worse. (Kaufman, Tr. 5816-17; H. Jones, Tr. 4157-58).
I—[PH’S finances were described as a “deteriorating financial trend.” (H. Jones, Tr. 4093).

. Response to Fmdm No 2336

All Respondent’s findings on ENH s 1999 due diligence on HPH must be |
‘considered in the chtext of the negotiations of the terms of the proposed merger. ENH
. and HPH were engég'ed in arms-length negof'iatiohs over ;1 number of topics, most notably
the size of the post-mergef Highland Park foundation aﬁd the contribution to that
- Foundation frormn Hi’H’slass'ets. .(I.(auﬁ;lan,‘ Tr. 5862-66).

ENH had an incentiv¢ during these negotiations to portray HPH as financially
we_ak to minimize. the level of c>or‘1tribution from HPH into the post-mergér Foundation.
(See Kaufman, Tr. 5863-66) (ENH atfempted to negotilate downward the size of the post-
merger Foundation). For example, ENH claimed that HPH would have to.contribute $47

~ million from its cash Iﬁositioﬁ vimmediafely following the merger for “impoﬁant capital
expénditures” and m;srger-related e;(penses. (CX 1905 at 4; Kaufman, Tr. 5862-63).
HPH, through Mr. Kaufman, disagfeed. In Mr. Kaufman’s m_emoraﬁdum to HPH on that
contention, he IWrote, “the HPH forecasted ﬁﬁaﬁcial stiatements clearly demonstrate that
HPH can support _sﬁch expenditures from ongoing. operations and tﬁat a contribution from
cash would not be required.” (CX 1905 at 4).
In addition, ENH’s conclusion that HPH was ﬁnanc.ially weak was at odds with

Mr. Kaufman’s and HPH’s own contemporaneous analyses of HPH’s financial condition
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and prospects, including analyses not prepared expréssly for the mefger negotiations.

(See CCRFF 2307). ‘
o
2337. Evanston Hospital’s pre-Merger due d111gence revealed problems with HPH’s
financial condition. (CX 6304 at 4 (Livingston, Dep.)). ENH’s pre-Merger due diligence further
revealed that the perception that HPH was a “strong community hospital” was not accurate. (CX -
6304 at 4 (Livingston, Dep.)). To the contrary, HPH was not “strong.” (CX 6034 at 5
(Livingston, Dep.)).. N '

l"|s

Response to Findiﬁg No. 2337:
| Respondent’s finding is inconsistent with HPH’s intemai analyses and
projections. (See CCRFF 2307). As noted previously, ENH had an incentive to portray |
HPH as ﬁnancially weak durmg the pfe-merger negotiationsl stage. (See CCRFF 2336).
In any event, HPH Waé a good and strong corrllrlnunity.hospital pre-merger. (See |
CCFF 2295-2323). Financially, HPH pre-merger had a strong balance sheet.and could |

have continued as a stand-alone competitor without the merger. (See CCFF 303-324,

356-367).

2338. Preliminary due diligence meetings between Evanston Hospital and HPH occurred
in March and April of 1999. (H. Jones, Tr. 4091-92). After the Merger was approved by the
Board of Directors for each hospital in June 1999, the due diligence process began in earnést.

(H. Jones, Tr. 4092). The heavy lifting of the due diligence process occurred primarily during
July through September of 1999. (H. Jones, Tr. 4091-92). The due diligence process ended on

or about September 15, 1999, with a report to Evanston Hospital’s Board of Directors. (H.
Jones, Tr. 4092).

Response to Finding No. 2338:

Complaint Counsel have no spéciﬁc response..

2339. The primary players in the financial due diligence were Harry Jones and Larry
Damron from Evanston Hospital, Jack Gilbert and Steve Berger from HPH, as well as Ken
Kaufman and Jason Sussman from Kaufman Hall & Associates. (H. Jones, Tr. 4103-04; RX 514
at FTC-KHA 1658). Mark Newton, who testified at trial for Complaint Counsel, was not
involved in the financial due diligence and was not a finance person at HPH. (H. Jones, Tr.
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4104 Spaeth, Tr. 2282-83). ISoon after the Merger, Newton. left ENH to assume a position at
Swedish Covenant Hospital, one of ENH's competitors. (Hillebrand, Tr. 2028-29; Newton, Tr.
279). 4

Response to Finding No. 2339:

1 ' ' .
Respondent’s finding with respect to Mark Newton is misleading and incomplete.

~ Mr. Newton was a senior member of management' his last position at HPH was senior

v1ce—pres1dent'of busmess development (Newton, Tr 279). He regularly attended

HPH’s board meetings and finance committee meetings. (Newton, Tr. 285, 289). Asa
. member of the Highland Park executive team, he had knowledge of and was involved in

financial issues and discussions. (Newton, Tr. 289).

As for Swedlsh Covenant Hospltal be1ng one of ENH’s competltors ? Swedlsh

Covenant is not a price- constrammg competltor of ENH. (See CCREFF 389 (f)).

2340. At the conclusion of the due diligence process, Evanston Hospital created a full
. due diligence report in coord1nat1on with various consultants that Evanston Hospital hired to
assist with the process. (RX:609;H. Jones Tr. 4117- 18; Hillebrand, Tr. 1903; RX 635 at ENH
JH 3979). The due diligence discovered three major issues with respect to HPH: (1) Results

from operations in 1999; (2) Facility Code Compliance and Life Safety Issues; (3) Executive
Compensation. (RX 609 at EY 8; H. Jones, Tr. 4119; RX 635 at ENH JH 3978)

Response to Fmdmg No. 2340:

Complaint Counsel have no specific response.

2341. The due diligence team determined that the overall financial situation of HPH was
“High Risk.” (H. Jones, Tr. 4120-21; RX 609 at EY 19; RX 635 at ENH JH 3989; Hillebrand,
Tr. 1905). At the time of the due d111gence in the Summer of 1999, HPH’s earnings were
negative and were continuing to trend to greater negative earnings. (H. Jones, Tr. 4093;
Kaufman, Tr. 5798-99). HPH’s downward financial trend was a problem that needed to be
addressed in the Merger transaction dlscusswn process. (Kaufman Tr. 5798 99).

Response to Finding No. 2341:

Respondent’s finding is inconsistent with HPH’s internal analyses and projections
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| at the time. (See CCRF F 2307). As nqted previousiy; ENH had an incentive td bomay
HPH as financially weak during the pre-merger negotiations stage. (See CC_RFF 2336).
' o,
Mr. Kaufman’s 2005 testimony also is directly contradicted by his contemporaneous
advicé during the beginning of the merger negotiations Iﬁtlo HPH ';hat “the financial

condition of both parties [Was] such that neither require a financial reason” to go forward
. ' . N
with the merger and that “at no time should anyone in the community or the media be

given that impression.” (Kaufman, Tr 5840; CX 1923 at 2).

2342. During the due diligence, ENH discovered several “materially adverse results”
with respect to the condition of HPH. (RX 569 at ENH JH 1215). HPH’s 1999 operating results
showed that HPH lost $1,584,000 during the first six months of 1999. (RX 569 at ENH JH
1215).. In addition, Lakeland posted non-operating losses of $405,000 in the first six months of:

- 1999. (RX 569 at ENH JH 1215). Further, expenses were $3,753,000 unfavorable to budget.
(RX 569 at ENH JH 1215). '

Resppnse to Finding No. 2342:

Respondent’s finding is incomplete. 'First, the cited source is a letter sent by ENH
in the context of merger negotiations and must be viewed in that light. (See CCRFF

2336, 2387). Second, HPH experienced a number of unbudgeted, nonrecurring expenses

in 1999 that contributed to a budget variance. (See CCRFF 2320).

2343. EVanstqn Hospital was concerned that HPH did.not have sufficient financial
reserves to sustain itself in light of the declining financial situation it was experiencing. (H.
Jones, Tr. 4101). In June 1999, Neaman informed the Evanston Hospital Board that “Highland
Park must be viewed as a significant turnaround effort with some risks.” (RX 557 at ENH GW
4253). Adding HPH’s financial condition to the already declining financial condition of

Evanston Hospital would be a “tremendous strain” on Evanston Hospital’s ability to turn the
organization around. (H. Jones, Tr. 4101).

Response to Finding No. 2343:

Respondent’s finding is inconsistent with HPH’s internal analyses and projections
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at the time. (See CCRFF 2307). As noted pieviously, ENH had an incentive to portray

. | .
HPH as financially weak during the pre-merger negotiations stage. (See CCRFF 2336).

1

In addition, during the June 1999 board presentation, Evanston management noted that
. . ] '
Lakeland Health Services (HPH’s parent) was requesting a $100 million spin-off of LHS

assets to establieh a poSf—merger ‘Highland Park Foundation, indicating that Mr. Neaman

_was not factormg $100 million of assets available to LHS in his comment about the _
“turnaroUnd effort.” (RX 557 at ENH GW 4253). Respondent’s finding at RFF 2345

. confirms this exclusion. (See RFF.2345). Fllli'thermore, at the‘end of 1999, LHS’s long-
term debt declined to $1 1’? million, and cesh end unrestricted investments increesed to.

$260 million. (CX 693 at 16-17).

2344. The HPH financial statements prepared during the due diligence process identified

a number of “nonrecurring costs.” (H. Jones, Tr. 4181; CX 517 at 4). While a portion of these
costs related to Merger—spec1ﬁc items, the majority of the nonrecurring costs identified in the due
. diligence process were year-end adjustments that needed to be accounted for regardless whether
- the Merger proceeded. (H. Jones, Tr. 4181). For example, due diligence revealed that the HPH
Board passed a new compensation plan in 1999 for its executives that had not been accrued
within HPH’s financial statements. (H. Jones Tr. 4119-20).

Response to Fmdmg No. 2344

Respondent s finding is misleading and incomplete. The new 1999 compensation
package for HPH executives is a gdod example. That package was directly tied to the -

merger. The accruals for executive compensation were severance agreements related to

the merger. (Spaeth, Tr. 2228). {
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I | (Spacth, Tr. 2329-30, in camera),

2345, The financial results reported in due diligence expressly excluded $100 million
from HPH’s financial statements because that money was goinf to be used to establish an
independent private foundation for the city of Highland Park. (H. Jones, Tr. 4122). The ENH -

-due diligence. team excluded the $100 million because it was nqt going to become part of the
. combined entity. - (H. Jones, Tr. 4122).

Response to Finding No. 2345: : ' . | N '

o

Complaint Counsel_ note that this ﬁﬁding undlﬁarscores the fact that ENH did not
considef the full range of assets that were available to the pre-mérger Lakeland Héalth
Services in evaluatmg HPH’s financial condition and excluded the substantial sum of
$100 million. .

| 2346. HPH’s financial and facility problems were gé:tting pfogressively worse. .(CX
6304 at 4-5 (Livingston, Dep.)). As the due diligence progressed, ENH learned that HPH’s |

financial and quality problems were more serious than first thought. (CX 6304 at 9 (Livingston,
Dep.)).

Response to Finding No. 2346:

o Respondent’s finding is inconsistent with HPH’s internal anaiyses and
projections.: (See CCRFF 2307). As noted pfeviously, ENH had an incentive to portray
HPH as financially weak or otherwise haviné problems during the pre-mergéf

| negotiations stage. (See CCRFF 2336).
In any event, HPH Was a good and strong community hospital pre-merger. (See
CCFF 2295-2323). Financially, HPH pre-merger had a strong balance sheet and could
have continued as a stand-alone competitor without tﬁe merger. (See CCFF '303-324,
356-367).

a.  HPH Was Losing Money And Being Supported With
- Investment Income
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2347. HPH’s financial statements appeared to show that the hospital was making money
from operations because the hospital was including investment income into operations.
(Kaufman, Tr. 5811). But when HPH’s investment income was subtracted from its operating

revenue, it shows that the hospltal was showing a “significant operatmg loss ” (Kaufman, Tr. .
5811)

] ' '
Response to Finding No. 2347:

vResponde'nt’s finding is misleading and incomplete. Other evidence shows that

|
" ] f

even if, arguendo, Respoﬁdent is correct that HPH should not count investment income
as part of operational income, HPH was making money in the mid to late 19905_.
- Accbrding to the ENH due diligen@e report itself boperating income for both LHS and
HPH was positive in 1996, 1997, and 1998 (RX 609 at EY 256- -57). These ﬁgures do.
not include the pre-merger H1ghland Park foundatlon investment income, or ﬁnancmg

and interest payments. (RX 609 at EY 256—57).

2348. The due d111gence process revealed that HPH was losing money and was utilizing
. investment earnings in an attempt to bolster its operating performance. (H. Jones, Tr. 4093, RX
408 at ENHL TH 1509). HPH’s financial statements reported investment income “above the
operating line,” or as part of operating income. (Kaufman, Tr.'5796).

Response to Finding No. 2348:

Respondent’s"ﬁnding that HPH was reporting iﬁvesﬁnent income in “an attempt
to bolster its operating performance” is not supported by the cited record. Mr. Jones was
an employee of ENH and not part of the pre-merger HPH management team. (H. Jones,
Tr. 4088). As Mr. Jones noted about HPH’s practjce of reporting mvestrnent income as
part of operating income, HPH’s external auditors “signed off on [the practice], sd [the
auditors] must have been comfortable with that presentation.” (H. Jones, Tr. 4094).

Indeed, ENH itself reported investment income as operating income in its audited
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financials. (See CCRFF 2349).

2349. Hospital accounting methods and the Hospital Audit Guide suggest that
investment income should not have been reported as operating ‘revenue, but rather as
nonoperating revenue because investment income is not part of the delivery of patient care
services. (FH. Jones, Tr. 4093-94). Investment earnings should pot have appeared as operating

_revenue because investment funds are intended to be set aside and reinvested into the hospital.
(H Jones, Tr. 4095-96). "

Response to Finding No. 2349: : o

Respondent’s finding inappropriately assigns expert witness weight to the
testimony of Mr. Jones, a lay and fact witness. Respondent did not introduce the
“Hospital‘ Audit Guide” into evidence, and Mr. J. Qﬁes’ citatipn to that purported “guide” is

. “inadmissible ﬁearsay evidence. As Mr. Jones ackr‘lowledged,HPH’s external,
independent auditors signed off on HPH’s practice of counting investment incorﬁe in
operafcional income. (H.J oneé, Tr. 4094)._

Furthermore, ENH also reported investment income, in both the pre-merger and
post-merger periods, as part of its operational income., For example,Ain 1959, ENH
coqnted $3.3 million in investment earnings as part of its “total unrestricted revenue and
other suppo'rt.” RX 1194 at ENHL TH 001407). In 2000, ENH counted approximately
$12 million of its investment earnings in its operating income; in 2001, $12 million; in
2002, $10 million, and in 2003, $20 million. (RX 1194 at ENH TH 001407; CX 2068 at -
6).

2350. The capifal 1endiﬁg markets in tile healthcare iﬁdustry do not accept the inclusion
of investment income in operating income as a legitimate practice. (Kaufman, Tr. 5811). The
practice of reporting investment income as part of operating income was not done in other parts

of the healthcare industry. (Kaufman, Tr. 5796).

Response to Finding No. 2350:
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\

Respondent’s! ﬁndmg mapproprlately assigns expert witness weight to the

t
testlmony of Mr. Kaufman, a lay and fact witness. As previously noted, HPH’s external

auditors approved the pr‘actlce,, and ENH’s own audited financial statements also utilized

: N ' .
investment income as part of operational income in both the pre- and post-merger
‘ \ .

~ periods. (See CCRFF 2349).

2351. To really determine the profit and loss from HPH, the investment income had to
be removed from the operating income. (Kaufman, Tr. 5796). Once investment income is
removed from the operating income for 1998, it shows that HPH actually lost money from
operations. (Kaufman, Tr. 5796; RX 1979 at FTC KHA 2167). The audited financials for HPH
show an operating income loss in excess of $1 million for 1997, and a loss of over $7 million in
1998 — once investment income is removed from HPH’s operatmg revenue. (RX 408 at ENHL

TH 1509 H. Jones, Tr 4095-96). ,

- Response to Fihdimr No. 2351:

Respondent’s finding appropriately assigns expert witness weight to the testimony

of Mr. Kaufman, a lay and fact witness. In addition, Respondent’s ﬁnding of'a $1 million
1oés in 1997 and a $7.million loss in 1998 is not suppoﬁed by the cited evidence.
Respondent’s figures are derived for Lakeland Health Services overall, not Just for the
hospital. In part1cular the LHS ﬁgures include the operational results for Lakeland
Health Ventures, Wthh recorded a loss of $2.5 million in 1998. (CX 710 at 18). Using
the audited results for the Hqspital sfanding alone (which aiso does ﬁot include the
benefits of the Ip're-merger Highland Park fouﬁdation) and deducting investment income
shows that Highleﬁd Park had positive operating income of about $2 million in 1997

($8.3 million operating income in 1997 less $6.5 million in investment income) and a loss
of about $4 millioﬁ in 1998 ($3.3 million operating income in 1998 less $7.4 million in .

investment income). (CX 413 at 139).
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In addition, the financials (RX 514) cited in Respondent’s finding RFF 2353
indicate that Lakeland Health Services (HPH’s parent) had positive oﬁerating income in
ot

- 1997 and 1998, further contradicting Respondent’s contention in RFF 2351 that HPH had

negative operating income starting in 1997 when not counting investment income. (RX

514 at FTC KHA 1669). ~ | | N '
oo
2352. Pre-Merger Evanston Hospital and’ post—Merger ENH did not report investment

incomne as part of operating revenue. (H. Jones, Tr. 4096). Instead, ENH reports investment
income “below the line” — as part of nonoperating income. (H. Jones, Tr. 4096). ,

Response to Finding No. 2352:
Respondent’s finding is contradicted by the evidence. ENH did report some
portions of its investment income as part of its “above the line” operating income in both

the pre- and post-merger periods. (See CCRFF 2349). From 2000 to 2003, the

investment income totals reported within operating income ranged from $10 million to

$20 million per year. (RX 1194 at ENH TH 001407; CX 2068 at 6).:

2353. Accordingly, the due diligence team requested that Kaufiman Hall present HPH’s
financial information with the investment income reported “below the line,” i.e. not as part of
operating revenue, in an effort to be consistent with Evanston Hospital’s financial statements and
allow for a more consistent comparison of the two entities’ financial statements (H Jones, Tr.
4111-12; RX 514 at FTC-KHA 1669).

Response to Finding No. 2353:

| As noted previously, both pre-merger Evanston and post-merger ENH counfed
portions of its’inﬁfestrnent income as part of its operational income. -(See CCRFE 2349).
In addition, the financials (RX 514) cited in Respondent’s finding RFF 2353 indicate that
Lakeland Health Services (HPH’s parent) had positive operating income in 1997 é.nd

1998, further contradicting Respondent’s contention in RFF 2351 that HPH had negative
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operating income stafting in 1997 when not 'counting, investment income. (RX 514 at
, .

FTC KHA 1669).
b. ' H‘]?"H’s Debt Capacity Was Severely Constrained
. \ . '
2354. Kaufman Hall determined that HPH’s capital capacity was “insufficient to
compete in the changing Chicago marketplace.” (Kaufiman, Tr. 5789-90). HPH had not been
making money from operations for a long period of time. -(Kaufman, Tr. 5789-90). Since capital

_capacity in the non-profit area is developed almost entirely from success in operations, HPH
never made enough moneyto develop any excess capital capacity. (Kaufman, Tr. 5789- 90)

Response to Flndmg No. 2354:

Mr. Kaufman’s testimony is vague, incomplete‘and contradicted by the evidence.
Accordmg to the ENI—I due diligence report both LHS and HPH had positive operatmg
and net margms for 1996, 1997, and 1998 (RX 609 at EY 236, 257). These ﬁgures
excluded investment income, as well as ﬁnancmg and interest income. The enly year of

negative operatin income and negative net margin for either entity as set forth in the due
_ P g g gn

diligence document js 1999. (RX 609 at EY 236, 257).

2355. In 1998, HPH had a total of $120 million in long-term debt, which was considered
to be a large amount of debt for the hospital: (Kaufman, Tr. 5816; H. Jones, Tr. 4137; Newton,
Tr. 441-42; Spaeth, Tr. 2260 61; RX 465 at FTC-KHA 2179). HPH’s debt in 1998 exceeded its
cash and unrestricted investments by $3 million. (Kaufman, Tr. 5816; RX 465.at FTC-KHA
2179). During the same time period in 1998, Evanston Hospital, by companson had no debt.

(RX 518 at ENH GW 2054).

Response to Finding No. 2355:
Respondent’s finding is misleading and ineomplete. Mr. Kaufrﬁan drafted RX
465 (identical to CX 1912) to help justify why Lakeland Health Venture’s (HPH’s parent)
| could spin off $100 mﬂlion in LHS assets to a new foundation to serve the Highland Park

community rather than having ENH take over the assets in the merger. (CX 1912 at 2;
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Kaufman, Tr. 5843). All of the financial comparisoﬁs‘ made by Mr. Kaufman in that

memorandum excluded the $100 million in assets. (Kaufman, Tr. 5858). Most of these
; " :
assets were contained in the pre-merger Highland Park Foundation. (CX 710 at 17).

However, both the pre-merger Highland Park Foundation and HPH were part of

the “obligated group” that backed the $120 million in long-term débt. (CX 413 at 120).

h)
o

In other words, these assets together backed the entirety of long-term debt that
Respondent now incorrectly attributes entirely to Highland Park Hospital. (Kaufman, Tr.
5844-45),

Respondent misleadingly atteinpts to place the entire burden of the long-term debt

on the hospital without counting any portion of the $1 00 million in pre-merger foundation

assets that also backed the debt. Respondent claims that HPH’s debt in 1998 exceeded its

cash and investments position by $3 million, citing Mr. Kaufman’s memorandum. -What

ReSpondent neglects to mention is that Mr. Kaufman calculated that LHS (HPH’s parent)

would have $102 million left over in “existing cash and investments” to contribute to a

- post-merger Highland Park Foundation. (CX 19‘1'2 at 3 ;lKalllﬁnan, Tr. 5843).

At the end of 1998, Highland Park and its affiliated corporations had a total of

$235.6 million in cash and unrestricted investments. The components of this total were

the $102 million earmarked for the independent, post-merger foundation and $133.6

million in cash and unrestricted investments that Highland Park planned to contribute to
the ENH-Highland Park merger entity. (Kaufman, Tr. 5842, 5844). Thus, at the end of
1998, Lakeland Health Services had an excess of $115 million in cash and unrestricted

investments over long-term debt. This surplus increased in 1999: long-term debt declined
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to $117 million, and éash and unrestricted mvestments increased to $260 million. (CX

693 at 16- 17).

2356. HPH’s large amount of long-term debt “was a big problem.” (Kaufman Tr.
581 6) HPH’s long-term debt and its debt-to -capitalization ratio meant that HPH’s “ability to
borrow significant dollars into. the future was limited.” (Kaufman, Tr. 5816).

v_ Response to Finding No. 2356:'

Respondent'?s finding is m1slead1ng and mcomplete Respondent i 1gnores the $100

million in assets avallable to the hospltal and its affiliated corporations pre-merger, which

. also backed the overall long-term debt amount of $120 million at the end of 1998. (See

CCRFF 2355).

, 2357. For not-‘for—proﬁt hospltals such as I—IPH there are really only two sources of
investable funds: (1) the money that the hospital makes; and (2) the money that the hospital
borrows. (Kaufiian, Tr. 5801- 02). HPH’s revenues were declining significantly as well as the

hospital’s ability to borrow funds. (H. Jones, Tr. 4093; Kaufman, Tr. 5798- 99 5801-02; RX
1979).

L]

Response to Finding No. 2357:

Responderit’s finding is misleading and incomplete. As an initial matter, HPH
had an additional Soqfce revenue: thé funds it received from the pre-merge‘r‘ Highland
Park Foundation and. the commum't'y. Fund raising and donor support were sfrong; and
the donor based was_v'vealthy. (Newton, Tr. 320-21). For example, bne fund raising
campaign in thé"1990s raised more than $10 million f¢r the development of new surgical
suites. (Newton, Tr 321). Another campaign raised funds for HPH’s dialysis center,
‘which was establi_shed in 1998. (Styer, Tr. 4959-60).

Highland Park’s July 1999 Certificate of Need Applicaﬁon for an open heart

surgery program provides a more complete and balanced portrayal of its debt position.
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(CX 413 at 1-2, 119). In the application, Highland Park indicated that because assets of
both the pre-merger foﬁndation and the hospital backed up its long-ter'mdeb_t, the ratios
v : o

should be calculated using all the assets. (CX 413 at 120). For the end of 1998 , Highland

Park calculated a debt service coverage ratio of 2.3 and ;1 debt to capitalization ratio of

46%. (CX 413 at 119) Includlng the entlrety of the obhgated group s assets improves

the debt service coverage ratio from 1.8 (Mr Kaufmanl ssﬁgure Wlthout the entrrety of the

assets) to 2.3 (HPH’s ﬁgure mcludmg all the obligated group), a 28% improvement.

(Compare CX 1912 at 1 to CX 413 at 119). In addition, Highland Park projected that by'

the year 2003, the debt service coveraée ratio would improv'e from 2.3 to 3.1 and the debt
| te capitalization ratio would improve from 46% to 39% (CX 413 at .1 19). |

2358. HPH had borrowed money heavily through the 1980s and 1990s in an effort to
compete in its service area and as a result had a very high debt/capitalization ratio. (Kaufman,
Tr. 5802; RX 1979 at FTC KHA 2172). In 1991, HPH issued $61.7 million in bonds. (CX 6320
at 1). In 1992, HPH issued bonds for an addltlonal $30 million that were insured by a financial
guarantyinsurance company. (CX 6319 at 1, 6). In 1997, HPH issued an another $40 million in
bonds, which were again insured by a financial guaranty insurance company. (CX 6321 at 1,
9-10, 36).

Response te Finding No. 2358:

Respondent’s finding is misleading and incomplete. As an initial matter, there is
no evidence that HPH borrowed “heavily through the 1;808'.” The debt to capitalization
ratio of 61% listed in RX 1979 did not include the entirety of the debt’s obligated group.
(Kaufman, Tr. 5858). Highland Park in its july 1999 certificate of aeed application
presented far superior debt to capitalization ratios when it did include the entirety of the
obligated grodp"s assets, as it said it should do “as indicated in the debt instruments.”

(CX 413 at 120; see also CCRFF 2357).
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2359. HPH’s debt-tdtcapitalization in 1998 was 61%, as compared to 33%,for A-rated
hospitals in. 1997. (Kaufman, Tr. 5806; RX 465 at FTC KHA 2179-80). HPH’s high
debt-to-capitalization percentage was “very high” and is evidence that, by any measure, HPH was

“significantly over-leveraged ” (Kaufman Tr. 5802, 5806; RX 465at FTC-KHA 2179; RX 1979
at FTC KHA 2172)

1] ' '
Response to Finding No. 2359:

Respondent’s finding is misleading and incomplete. The 61% debt to

v

, capltallzatlon ratiq did not include the entirety of the obligated group’s assets backmg up

the debt. (See CCRFF 2357-2358). Including the assets brought the 1998 debt to
- capitalization ratio down to 46%. (CX 413 at.119),
23 6>O HPH’s decreasing debt service coverage ratio was an indication of the deereasmg

- capital capacity of the hospital. (Kaufman, Tr. 5801-02). The decreasing capital capacity of the

hospital was a very important i issue for the HPH Board in evaluating the future of the hosp1ta1
(Kaufman, Tr. 5 801 -02).

Response to Finding No. 2360:

Highland Park in July 1999 projected that its debt service coverage ratio would

: ‘U ' S
improve from 1998 to 2003, from 2.3 to 3.1. (CX 413 at 119).

2361. HPH’s debt service coverage in 1998 was 1.8 as compared to 3.8 for A-rated
hospitals in 1997. (Kaufman "Tr. 5805- 06; RX 465 at FTC-KHA 2179-80). HPH’s debt service
coverage ratio in 1997 was “very weak.” (Kaufman, Tr. 5805-06; RX 465 at FTC-KHA 2179).
The capital markets in the healthcare industry believe that a debt service coverage below 2 is a
“significant warning signal” (Kaufinan, Tr. 5805-06; RX 465 at FTC-KHA: 2179). Debt service
coverage is a primary indicator of capital capacity in the healthcare business, and HPH’s ratio
‘was trending in the “wrong direction.” (Kaufman, Tr. 5801-02; RX 1979 at FTC KHA 2172).

Response to Finding No. 2361:

 As explafﬁed in greater detail in previous reply findings, Highland Park’s debt
service COVerage indicator, when calculated correctly by Highland Park itself, never fell

below 2. (CX 413 at 119; see also CCRFF 2357). In addition, Highland Park projected
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its debt service coverage ratio would improve from 1998 to 2003, from 2.3 to 3.1. (CX

413at119). !

o,

2362. The due diligence process revealed that HPH did not issue its own debt based on -
its credit rating, but rather purchased bond insurance to obtain better rates and guarantee payment
.to the bond holders. (H. Jones, Tr. 4099). The due diligence discovered that HPH was paying its
outstanding debt at interest rates that were 120-230 basis point§ (1.2% - 2.3%) higher than
Evanston Hospital was able to receive. (RX 609 at EY 23; H. Jones, Tr. 4125-26). The higher

interest rates translated to approximately $1-2 m11110n per yearin interest payments. (H Jones,
Tr. 4125 26)

Response to Finding No. 2362:

~ Respondent’s finding is irrelevant and misleading. Nothing in the documentary of
testimonial citafiqns indicétes whethe'r'the practice of purchallsing bond insurance is an
.unacceptable practice in the industry or whether such 'a practiée is an indication of
financial weakness. Likewise, whether or not Evanston could obtain better financing

rates than Highland Park says nothing about Highland Park’s absolute financial condition

or about what prevailing interests were at the time the particular debt was incurred.

2363. Due to its precarious financial situation, HPH was unable to receive interest rates
on its debt similar to what Evanston Hospital was able to achieve. - (H. Jones, Tr. 4125-26; RX
609 at EY 23). Lakeland’s $120 million in outstanding debt was “credit enhanced by bond
issuers” to AAA rating. (RX 518 at ENH GW 2077). If the debt were held by Lakeland standing
alone, the rating would have been lower. (RX 518 at ENH GW 2077).

Response to Finding No. 2363:

| Respondent’s finding pre-supposes, without evidence, that Evanston and HPH
incurred their debt at the sarﬁe time and should therefore have recei\}ed identical interest
rates. Nothing in thé record cited indicates that Highland Park was unable to receive
interest ratés similar to Evanston due to Highland Park’s “precarious financial situation.”

The fact that Highland Park had obtained higher financing rates for a time is not in itself
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an indication of finantial weakness. In addifion, a relative financial comparison between
' :

Evanston and HPH says nothing about HPH’s absolute level of financial health.

2364. To account for the “medlum risk” associated with HPH’s accounts receivables,
the due dlhgencc team recommcnded reﬁnancmg HPH’s debt to take advantage of the lower
interest rates that Evanston Hospital was able to receive as compared to HPH. (RX 609 atEY
23; H. Jones, Tr. 4126). Aftér the Merger, Evanston Hospital was able to refinance all of HPH’s
debt and obtain a lower mterest rate. (H Jones, Tr. 4126)

' Resnonse to Finding No. 2364:

There is no connection in the cited record between the purported status .of\HPH’s
. accounts receivable and the reﬁnancmg of thc debt. (See RX 609 at EY 23; H. Jones, Tr.
4126) The due d111gence team recommcndcd that ENH “centralize patlent bllhng
functions at ENH” to deal with any acCcunts receivable issuc. (RX 609 at EY 23; H
Jones, Tr. '41.26). .

c. ~ HPH’s Cash And Investments Were Insufficient To Compete
In The Markeiplace

2365. HPH had “Vcry wcak capital capacity on the operating side,” however they shored
up their credit by maintairing significant cash balances. (Kaufiman, Tr. 5806; RX 465 at .
FTC-KHA 2180). In 1998, HPH had 444 days cash on hand, as compared to the median of 186
days cash on hand for A-rated hospitals. (Kaufman, Tr. 5806; RX 465 at FTC-KHA 2180).
- HPH’s 444 days of cash on hand would translate to $177 million in actual dollars. (Kaufman, Tr.
5807; RX 465 at FTC-KHA 2180).

Response to Finding No. 2365:

Respondent’s finding on the “weak capital capacity on the operating side” is
misleading, incomplete and incomprehensible as written. Mr. Kaufman never defined
what he meant by “capital capacity on the operating side” and, standing alone, the term

appears to be meaningless. (See Kaufman, Tr. 5806).

To the extent that the term refers to HPH’s operating margins as compared to
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other institutions, Respondent’s finding is misleading,and incomplete. RX 465 is a

memorandum prepared by Mr. Kaufman to help justify why HPH’s parent cculd spin off
" :

$100 million in assets to a new post-merger Highland Park foundation rather than having

ENH take-over the assets in the merger. (RX 465 atF TI,C‘I KHA él 80; Kaufman, Tr.

5843). All the financial comparisons made by Mr. Kaufman excluded $100 million in'

assets Mr. Kauﬁnan s memorandum attested to HPH is iinancral health, stating that the

HPH board “can be well assured that [ENH—HPH] is receiving an appropriately

capitalized partner [in HPH],” despite the exclusion of $100 million in assets. (RX 465 at

FTC KHA 2180).

By contrast, when Highland Park itself calculated debt service ratios and margin
percentages in a 1999 certificate of need, it included all the assets that backed the long- |
term dei:)t of Lakeland Health Services, including the pre-merger foundation assets. (CX
413 at 120). When Highland Park calculated its net margin percentages it foimdthat net
margin percentages were 5.8 in 1996, 8.4 in 1997, and 3.2in 1998, (CX 413 at 119). ‘Mr.
Kaufman only calculated margin percentages for one year 1998. (RX 465 atF TC KHA
0002179). Because he excluded the $100 million in assets, he calculated an operating
margin of 2.6% in 19987 (RX 465 at FTC KHA 00021;9). .In addition, HPH pre-merger

relied upon its foundation and the community for additional funds.. (See CCRFF 2357).

2366. Despite HPH’s cash on hand and additional investment money, HPH’s funds Were

still insufficient to meet the competitive challenges of the Chicago marketplace. (Kaufman, Tr.
5806-07; RX 465 at FTC-KHA 2179-80). Although HPH had a considerable amount of money,
on a relative basis it in fact was not a lot of money. (Kaufman, Tr. 5806 07; RX 465 at
FTC-KHA 2179-80).

Response to Finding No. 2366:
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' Respondent’s finding is misleading. F irst, Mr. Kaufman is not an expert witness

and’cannot opine on the capital requirements to meet the “competitive .challenges of the
| Chicago marketplace.” ‘11‘1 any event, the cited documentary evidence, RX 465, does nct
support the ﬁndmg and makes no mention of whether “HPH’s funds were still

msufﬁc1ent to meet the compet1t1ve challenges of the Chicago marketplace ” (RX 465 at

| FTC-KHA 2179*-80) (To the extent that Respondent s finding implies that the Chicago
“marketplace” is a relevant market, there is no ev1dence cited that the alleged market
. meets the SSNIP test for deﬁning a relevant geogfaphic market.). Indeed; as previously
explained, Mr. Kaufman’s. document explained why the merged entity was receiving “an
appropriately capitalized paijmet,”'even with Lakeland Health Services spinning off $100 |
million in assets for a post-rnerger Highland Park foundation. (RX 465 at FTC KHA
2180). In addition, HPH pre-merger relied upon its fouhdation and the community for
additional funds. (S¢e CCRFF 2357). a
| 2367. HPH’s boridholders required that the hospital have cash on hand to secure the

bonds. (Spaeth, Tr. 2261). During the 1990s, other than its cash on hand, HPH did not have
access to other sources of cash (Spaeth, Tr. 2261)

Response to Fmdmg No. 2367:

Respondent’s ﬁnding is not 'supported l)y the cited evidence.v Mr. Spaeth testified
that HPH “did riot have access to other types of cash other than having then to go back to |
a debt market.” (_Spaeth, Tr. 2261). In other words, if Highland Park reduired more
capital resources, it could look to debt market sources, such as'issuing more bonds.
Highland Park’s bond documents expressly permitted Highland Park to incur “additional

indebtedness” subject to certain conditions. (CX 6321 at 10, 133-37). For example, it
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could permit additional “funded indebtedness” if the debt service cdve'rage ratio was not

less than ‘1725. (CX 6321 at 113). At the end of 1998, HPH’s debt service coverage ratio
o . . o '

stood at 2.3, almost double the 1.25 required. (CX 413 at 119).

"

Respondent s fmdmg also is misleading. For example for the 1997 series bond,

only 70 days cash on hand was requlred (CX 6321 at 19). HPH eas11y met this '

ooy

requlrement (X 413 at119; CX 1912 at 1) In add1t10n HPH pre-merger relied upon
its foundatlon and the commumty for additional funds. (See CCRFF 2357)

2368. Kauﬁnan Hall did not recommend that HPH spend its cash on hand or investment
dollars because the existence of those funds on the balance sheet was “the only thing that was
providing a financial cushion for the hosp1ta1 to operate in what was becoming an increasingly
competitive market.” (Kaufman, Tr. 5809). If HPH would have spent either its cash on hand or

- investment dollars, the hospital “would have nothing at all, because they had no [revenue from]
‘operations.” (Kaufman, Tr. 5809). The cash on the HPH balance sheet was the only thing |
keeping the hospital from mere survival because spending the funds would have removed all -
financial ﬂe)gblhty from the hospital. (Kaufian, Tr. 5809).

Response to Finding No. 2368:

Respondent’s finding is contradicted by the record. Contrary to Mr. Kaufman’s |
testimony that HPH “had no [revenue from] operations,” Highland Park had positive
operating income for all years in the mid to late 1990s except for 1999. (See‘CVCRFF
2320, 2354). As for the so-called “increasingly competitive market,” the alleged increase
in competition did not prevent ENH from instituting significant post-merger price .
increases. (See CCFF 392-93).

2369. If HPH had spent down their cash and investments, the hospital’s operating results
would have declined at an even faster rate because the investment income that was being used by
HPH to prop-up the operations at the hospital would no longer be available. (Kaufman, Tr.
5813). HPH was reporting investment income as part of operating revenue in an attempt to

bolster its operating performance. (H. Jones, Tr. 4093-94; Kaufman, Tr. 5796; RX 408 at ENHL
TH 1509). Using the cash and investments to pay off debt or invest into the hospital would
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actually have resulted in a déterioration of the balance sheet because there would be significantly
less cash available. (Kaufman; Tr. 5876-77).

Respon‘se to F"indiﬁg No'; 2369: ' .
| Réspondenf’é finding that HPH deliberately utilized investment income to “prop
up” the operations at' the hospital is contradicted by other evidence. Mr Kaufman
 testified that the dccounting pracfice was one -used..by HPH’s external auditor. (Kdufman,
: TR
Tt 5796). Mr.J o;ies was an employee of Evanston, not HPH. In any event, ENH Z:I’llSO
reported investinent 1:ncome, in both the pre-merger and post-merger périods, as part of its
| operational income. (See CCRFF "2349). ! | | | |
Respohdent?s finding also is incomplete 'because it implies HPH was .
‘contemplating using its cash and investments to pay off debt or make capital investinents. |
HPH’s 1999-2004 strategic plan contemplate('i'$79 million in capital expenditures and
' $28 million in étréteglic/master plan initiatives. (CX 1903 at 1). HPH managérnent
believed that the hos‘Il)'ital \;vould “generate sufficient cash for the capital plan;’ without
utilizing existiﬁg cash and investments. (CX 1903 at 1). Indeed, HPH expected ifs césh
and iﬁvestments to increase by nearly $50 million from 1999 to 2004. (CX 1903 at 1).
2370. HPH could have lived off the cash on its balance sheet for a while. But merely
surviving was inconsistent with the goals of the HPH Board and management. (Kaufman, Tr.

5875-76). The HPH Board and management believed that they were no longer able to produce
the type of hospital they wanted for the Highland Park community. (Kaufman, Tr. 5875).

Response to Finding No. 2370:
Respondent’s finding is contradicted by the evidence. Highland Park board and
management believed that Highland Park was financially sfrong in 1999 and would be for

the foreseeable future. (See CCRFF 2307). In any event, HPH was a good and strong
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community hospital pre-merger. (See CCFF 2295-2'323). .Financially, HPH pre-merger
had a strong balance sheet and could have continued as a stand-alone compet1tor without

Vit

the merger. (See CCFF 303-324, 356- -367).
. K ‘
d.  HPH’s Joint Ventures Were Losing Money
, 2371. The due diligence process also revealed that HPH’s joint Véntures were a '
“medium risk” assessment. (RX 609 at EY 25; H. Jones, Tr, 4127). HPH’s joint ventures had a
projected loss of $2.5 million for 1999. (RX 609 at EY 25; H. Jones, Tr. 4127).

Response to Finding No. 2371:

Respondent’s ﬁndingr is incomplete and misleading. Lakeland Health Ventures
(“LHV™), a for-profit subaidiary of LHS, had a projected ne:c loss of $2.5 million for
| 1999. Most of theAloss for LHV was attributable to tl'xe' Lakeiand Primary Care Associat'es
and the Highland Park Management Services Orgahization. (RX 609 th EY 25). |
However, the cited recard does not indicate that all of LHS’s or HPH’é joint ventures
were contained within LHV (i.e., RFF 2371 assumes, without evidence, that all HPH’s
joint ventures were in LHV and were, in total, unIaro'ﬁItable.).

There is evidence that not all of HPH’s partnersﬂipa with other institutions were
covered by LHYV. Indeed, in 1999, Highland Park Hospltal (not LHV or LHS) filed a
certificate of need application to develop an open heart surgery program in conjunction
with ENH. (CX 413 at 5). The application described the close cooperation, prior to the
merger, between ENH and HPH in devéloping a multi-facility open' heart program that
would extend ENH’s open heart services to the HPH facility. (CX 413 at 5). This

cooperative partnership was not described in the “joint ventures and service contracts”

section of the due diligence report. (See RX 609 at EY 61-78).
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2372. Evanston Hospital did not get involved in many joint ventures because it was
outside of Evanston Hospital’s core competencies. (H. J ones,’Tr. 4127-28).

Response to Finding No. 2372: ‘ ' .
| _ Cefnplaint' Co,uns'el have no specific response. -

'2373. HPH, in conttast, became involved in numerous joint ventures and failed to

- demonstrate that they could successfully and profitably operate the ventures. (H. Jones, Tr.
4127-28; RX 609 at EY 25). i

w4
"Il

Response to Fmdmg No. 2373: '

As prev1ously noted, it appears that LHV d1d not cover all of I—[PH s working

| relatlonshlps and partnerships to bring add1t10na1 services to I—[PH (See CCRFF 2371).

" Thus, drawing the general conclusion lfrom-LHV’s losses that all of HPH’s joint ventures .
were unsuccessful and unprofitable is not warranted. In addition, the finding is vague.
There is no indication of how many joint ventures constitute a “numerous” amount.

‘ 2374. In 1999, Newton was the chief operating officer of HPH’s joint ventures or
Lakeland Health Ventures, Inc. (Newton, Tr. 444- 45). At the Lakeland Health Services Board of

Directors meeting on August 23, 1999, Jack Gilbert (HPH’s former CFO) reported that

“[o]perating loss of Lakeland Health Ventures, Inc. was $1,235,000 compared to a budgeted loss
of $1,114,000.” (RX 592A at ENH RS 882; Newton, Tr. 445).

Response to Finding' No. 2374:

Respondent’s finding is incomplete and misleading. Drawing the generel
conclusion ﬁ'om LHV’s losses that all of HPH’s joint ventures were unsuccessful and
unproﬁfable is dot.warr,anted. (See CCRFF 2373).

2375. Lakeland Health Ventures had a projected net loss of $2.5 million in 1999. (RX
569 at ENH JH 1218; RX 609 at EY 25). Lakeland Health Ventures, lost an additional $2
million in 1999. (Neaman, Tr. 1335).

Response to Finding No. 2375:
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Complaint Counsel have no specific responsé.' .
e.  HPH Made Insufficient Cap'ital Expenditures
2376. Evanston Hospital’s due diligence process included an arch1tectura1 review of
HPH. (H. Jones, Tr. 4097-98). The due diligence discovered that HPH immediately required
. $15-19 million in “critical facility improvements in order to maintain code compliance, provide
for critical life safety measures, mechanical, and electrical requirements.” (RX 569 at ENH JH

1215, 1225-26; H. Jones, Tr. 4097-98, 4119). In addition to the numerous critical facility

upgrades, there were dozens of “priority facility upgrades” as well. (RX 569 at ENH JH
1225 -29).

Response to Finding No. 2376:
Respondent’s finding is misleading and incomplete. HPH was a good hospital
prior to the merger. (See CCFF 2295'-‘2'323). In addition, I—IPH had a plan in place to
- make needed capital investments into its faqility and inﬁastrﬁcﬁue. (See CCRFF 2369).l

2377. A notice of intent to terminate HPH’s Medicare participation was recelved from
HCFA asa result of its deficiencies in facilities. (RX 609 at EY 12).

Response to Finding No. 2377:

Respondent’s finding is misleading to the extent that it implies that HPH’s

Medicare participation was in any real danger. After it received the deficiencies

notification, HPH began correcting them prior to the merger and had correctéd the vast

majority by the end of 1999. ENH corrected the remainder, and the total cost of the

repairs was $922,000. (See CCRFF 1512).

2378. Before the Merger, HPH was tired and old. (Styer, Tr. 4970). HPH had
significant deficiencies in its physical plant that limited HPH’s capacity to render adequate care
_ and ensure the health and safety of its patients. (Chassin, Tr. 5285-86; RX 545 at ENH JH
11578). Additionally, the equipment in several service areas such as radiology and pathology

~was old and outdated and in need of replacement. (O’Brien, Tr. 3491, 3508 Chassin, Tr. 5359;
Victor, Tr. 3614).

Response to Finding No. 2378:
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Respondent’s(finding ‘is misleading and incomplete. HPH was a goad hospital
. . [} i .
prior to the merger.. (See CCFF 2295-2323). In addition, HPH had a plan in place to
make needed capital inVeéﬁnents into its facility and infrastructure. (See CCRFF 2369).
2379. Before the Merger I-IPH was mvestmg in its capital expendltures at an amount

equal to its depreciation expénse. (H. Jones, Tr. 4098; Kaufman, Tr. 58 14). HPH’s low level of

capital expenditure investment was an indication of insufficient cash flow and reserve assets. (H.

Jones, Tr. 4098-99). Reinvesting an amount equal to historical depreciation was insufficient to

improve patient care and grow services at HPH and was insufficient to sustain HPH’s

competitive position over the next five to fifteen years. (H Jones, Tr. 4099; Kaufman; Tr.
5814-15). :

. Response to Finding' No. 2379: g
Respondent’s ﬁ_nding is incomplete and mis_leading. Highland Park management

and board (tlle Same “sophisticafedl businese people” referenced in Respondent’s Finding
2317) approved of various stfategic plans in 1998 and 1999 to maintain Highland Park’s
run of “strong ﬁnancial results compared to the median of not-for-profit hospitals.’f (CX
545 at 3). The 1999-2003 financial plan concluded that “[e]x1st1ng cash and investments
are available to fund strategic 1mt1at1ves and generate new programs.” (CX 545 at 3).
The financial plan set forth a cap1ta1 budget that included $43 million for “strategic
initiatives and master plan items,” and $65 rmlhon primarily for “[h]osp1tal construction,
routine capital and information technology” investments. HPH also concluded that
“[c]ash and inve'stments are forecasted to grow from $238 million in 1998 to $323
million in 2003.” (CX 1055 at 3). In March of 1999, the Highland Park finance
committee “concluded that the organization can remain financially strong for the

forseeable future. (CX 1065 at 3).

2380. A HPH Investment Committee report from 1998 revealed that the hospital was
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forced to reduce its spending on capital expenditures because of financial pressures from various
sources, including the Balanced Budget Act. (RX 400 at ENH RS 6702). ' '

Response to Finding No. 2380: .
. Respondent’s finding is incomplete and misleading. Strategic plans after this
report planned for levels of capital expenditures sufficiént to increase cash and

investments by approximately $50 million and reduce long-term debt by almost $25

" million. (CX 1903 at 1).

2381. HPH’s five year capital expenditure plan anticipated spending an amount equal to

the hospital’s depreciation expense on an annual basis for the coming years. (H. Jones, Tr. 4134,
4138; RX 609 at EY 251). HPH’s 1997-2001 strategic financial plan anticipated capital
expenditures in excess of $75 million. (Kaufman, Tr. 5825-26; CX 1868 at FTC-KHA 2357).
HPH’s capital expenditure plan of $75 million “wasn’t going to begin to get at the problems” that
were occurring at HPH. (Kaufman, Tr. 5826).

Responée to Finding No. 2381:

" Respondent’s finding is incomplete and inconsistent with a confemporaneous '
HPH document. In April 1999, HPH management outlined the 1999-2004 sﬁategic plan.
(CX 1903 et 1). The plan included $79 millien (as onnosed to $75 million in the 1999-
2003 plan) in “routine capital for equipmenf and facilit};' irnprovement, construction for
renovation of patient care areas, information system enhancements and physician
developﬁen 2 (CX 1903 at 1). The plan'alse includedﬁ"stretegic/master plan initiati?es”
for the hospital and Lakeland Health Ventures totaling approximately $28 million. A(CX
1903 at 1). From 1999 to 2004, HPH rnanagement anticipated debt ;[0 decline by $25
million and cash and investments to increase by approximately $50 miltion. (CX 1903 at
1). None of this analysis.included the $100 million in assets that Highland Park planned

to spin off for a new post—rnerger Highland Park community foundation. (CX 1903 at 1).
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2382. The 1999-2003 HPH strategic plan included $65 million in capital expenditures.
(CX 96 at 4; Styer, Tr..5019). ‘The passage of the 1999- 2003 strategic plan did not change
HPH’s need to merge with. Evanston Hospital because HPH’s capital expenditure needs were far
beyond what the 1999-2003 strategic plan could provide and because those needs were
immediate in 1999. (Styer Tr. 5029) Further, the $65 million included in the 1999-2003
strategic plan was not sufﬁc1¢nt to ensure the healthcare needs of the Highland Park community.

-(Styer, Tr. 5029) '

- Response to Fmdm No 2382

L
i

Respondcntfs finding is misleading and inconsistent with the evidence. In the
1999-2004 strategic plan, Highland Park planned to invest $79 million for routine capital
. expenditures and an additional $28 million fc?r strategic initiatives. (CX 1903 at 1). At
that time, Highland Park rﬁanagement beliéved that such levels of spending would be .
sufficient to .inc'reas.e cash and iﬁvéstmeﬁts ;xnd decreése long-term debt levelé. (CX 1903
at1). | . |
. Furthermore, HPH’s management and board believed that HPH Wés ﬁnanéially 4
strong pre-merger .'(s-ée CCFF 335-35 i), and that it could have continued as a stand-alone
competitor without the merger. (See CCFF 356-367)
2383. During the same time penod ENH was in the midst of a $350 million capital
expenditure plan, which equaled two to three times its depreciation expense. (H. Jones, Tr. 4098,

4138). And HPH’s primary competitors, Lake Forest Hospital and Condell, had major expansion
plans of thelr own. (RX 1206 at FTC-LFH 2171).

Response to Fiqding No. 2383:
| As previ'clmsly noted, Highland Park’s management believed thét its planned levels
- of capital spendiﬁg Wc;)uld be sufficient to maintain its néeds. (See CCRFF 2382). The
characterization of Lake Forest Hospital and Condell as HPH’s “primary qompetitors” is

inconsistent with Highland Park’s management’s belief. They believed that within
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HPH’s “core” region, “competition is mainly from Lake Forest and Evanston.” (RX 363

at FTC-KHA ‘2349). Evanston and HPH were direct.'competitors before the merger. (See

o,

CCFF 284-301).

2384, The due diligence team thus projected that the investment funds at HPH were
insufficient to cover the cost of the work that was needed on the hospital facilities and plant. (H.
Jones, Tr. 4137-38). The HPH capital expenditure plan, if carried out, would have nearly '
depleted HPH’s investments by the end of 2003. (H Jones, Tr. 4133; RX 609 at EY 251).

Response to Finding No. 2384:

Respondent’s finding is misleading and inconsistent with the evidence. In the

1999-2004 strategic plan, Highlahd Park planned to $79 million for routine capital
- .expenditures and an additional $28 million for strategic initiatives. (CX 1903 atll). At .

that time, Highland Park management believed that such levels of spending would be |

sufficient to increase cash and investments and decrease long-term debt levels. (CX 1903

at 1). In addition, ENH was in negotiations with HPH on various merger terms, such as

the size of the post—fnerger foundation and amouﬁt of assets that Lakeland Health

Services would contribute, and ENH had an incentive to, highlight purported financial

weakness at HPH. (See CCRFF 2336).

2385. The due diligence team prepared projections that illystrated the effect of the HPH
capital expenditure plan on HPH’s investments. (H. Jones; Tr. 4136-38; RX 603 at KHA 32).
The financial projections showed that the HPH capital plan, or “Board Designated Investments,”
- decreased the HPH investments to a balance of $15 million in 2004 and would have been entirely
depleted if projected out one additional year. (H. Jones, Tr. 4136-37; RX 603 at KHA 32). The
due diligence team concluded that if there were not significant changes made to HPH’s
operations, the HPH capital expenditure plan would have driven the hospital out of business. (H.
Jones, Tr. 4137). ,

Response to Finding No. 2385:

Respondent’s finding is incomplete, misleading and contradicted by other
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evidence. As prev1odsly noted, H1ghland Park management anticipated that it could
make sufﬁc1ent cap1tal mvestments while i 1ncreas1ng ‘cash and investment levels and
reducing long-term_debt.‘ "(See CCREFF 2384). The capital costs would be “funded in the
financial plan thrduglll existi.ng‘ cash and investments and cash flow.” (CX1903 at 1).
| : : .
The projections prepared by the due diligence team do not include over $100
_‘ million in assets"that HPH planned to spln off to the post-merger foundation. Thus, in the
Lakeland Health Services 1999 audited financials, total LHS assets at the end of 1999
. were $358 million (o'f which $254 million was "unrestricted investments"-and $5.5
million was "cash and casn equivalents"), t)vhich included $117 million in unrestricted
investments .'m the pre-merger foundation. tCX 693.at 16 ). By comparlson, the due
diligence materials estimate "total assets" for, 1999 for just the hospital, which, according
to the due diligenee materials, were $228.9 million. (RX 603 at KHA 32). 'Of course, if
the merger had not ogcurred, the assets would have relnained in the HPH corporate
structure and would have been available for use by HPH. (Kaufman, Tr. 585 6).
2386, If HPH had depleted thelr investments, as was anticipated through their five year
capital expenditure plan, the: hospltal’s investment earnings would have decreased significantly,

and the hospital would no longer be able to subsidize its operations with investment earnings.

(H. Jones, Tr. 4139). HPH was utilizing its investment earnings to subsidize its operatlons (H.
Jones, Tr. 4139).

Response to Flnding No. 2386:

| | Respondentfs finding is incomplete, misleading and contradicted by other
evidence. The finding also is supported only by the self-serving testimony of an ENH
employee. As previously noted, Highland Park management anticipated that it could

make sufficient capital investments while increasing cash and investment levels and
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re&ucing long-term debt. (See CCRFF 2384). The cépital costs would be “funded in the

financial plan through existing cash and investments'and cash ﬂow.” (CX 1903 at 1).

Vit

The due diligence projections also did not include the impact of the approximately $100-
millio}nzin-foundation assets, which were excluded from’the analysis. (See CCRFF 2385).

f. HPH’s Collection Rates/Accounts Receivable Were Declining

o
2387. The due diligence team also reviewed the accounts receivable performance at

HPH'and determined it to be a “medium risk” area; (RX 609 at EY 23; H. Jones, Tr. 4123-24).
The due diligence process discovered that HPH’s cash position was “substantially overstated.”
(RX 429 at FTC-KHA 995). HPH had credit balances of $2.6 million over 270 days and may
have had “legal issues” associated with the long-standing credit balances. (RX 429 at FTC-KHA
995). Evanston Hospital interpreted those numbers to mean that there was not enough attention
or resources available to collect on HPH’s accounts. (RX 429 at FTC-KHA 996).

Response to Finding No. 2387:

- As an initial matter, findings based on ENH’s due diligence on HPH must be -
viewed with caution. ENH and HPH were engaged in negotiations in 1999 over a
number of issues, and ENH had an incentive to portray HPH as financially Wéak.j (See
CCREFF 2336). :

Respohdent’s finding also is misleading and inc;;mélete in that it does not discuss
the reasons .bel.u'nd the credit balances issue nor the steps taken by HPH to address the
issue. HPH management addressed the issue of credit l;élarices in a memorandum to
ENH. (CX 517 at 1). HPH explained that it went fhrough a “major systems conversion

* [of the Meditech computer system] effé_ctive May, 1999.” Asa resuit, its accounts
receivables Aincreased due to HPH’s “efforts to insﬁre the accuracy of billings and the

diverting of staff resources to the conversion effort.” By September 1999, HPH had

reduced unbilled accounts receivable significantly. It did not believe that there was any
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legal exposure related'to the tredit'balances. (CX517atl).

During the systems conversion, HPH experienced current accounts receivable
increases. To éddress this issue, HPH provided for additional reserves, turned over the

' } ' . . ' . . .
pre-conversion accounts to a collection agency, and began focusing on post-conversion
|

account collections. HPH noted that cash ﬂow had increased, and it believed reserves

‘were adequate* ‘HPH offered to share the results of the analysis with ENH’s external

auditors, Ernst & Young. (CX 517 at 1).

. 2388. The due diligence report highlighted that HPH’s gross collection rates decreased
from 64.6% in 1996 to 55.1% through June of 1999.' (RX 609 at EY 19). The Evanston Hospital
due diligence team observed a downward trend in the amount of money HPH was collecting
- from MCOs. (H. Jones, Tr. 4123).

‘Response to Finding No. 2388: .
Respondent’s finding is incomplete. 'i“he increase in unbilled charges was due to
the internal Medltech conversion. (See CCRFF 2387). By September 1999, the relevant
indicators had unproved and HPH ant1c1pated no further problems (CX 517 at 1).

2389. The due dlhgence found that gross unbilled charges at HPH had increased from
$5.3 million in 1997 to $8.6 million in June of 1999. (RX 609 at EY 23; H. Jones, Tr. 4124). In
conjunction with HPH’s change to the Meditech billing system, the hospitals unbilled charges
had increased from $5.3 million in 1997 to $8.6 million in 1999. (H. Jones, Tr. 4124; RX 609 at
EY 23; RX 569 at ENH JH 1218). HPH’s unbilled charges was determined to be a risk because
the longer it took for a bill to be processed ‘the likelihood that the bill will be paid decreases. (H.
Jones, Tr. 4124-25).

Response to Finding No. 2389:
As described above, and as noted in Respondent’s finding, HPH attributed the
increase in unbilled charges to the internal Meditech conversion. (See CCRFF 2387). By

September 1999, the relevant indicators had improved, and HPH anticipated no further

1241



problems. (CX 517 at 1).

2390. HPH’s financial condition was affected by administrative matters that requlred
“immediate attention.” (RX 569 at ENH JH 1218). Provisiont for bad debt at HPH increased by
$1. 6 million in the first six months of 1999. (RX 569 at ENH JH 1218)

"

Response to Finding No. 2390:
Respondent’s finding is misleading and incomplete. First, Athe cited source is a
. ot

letter sent by ENH in the context of merger negotiations and must be v1ewed with

caution. (See CCRFF 2336, 2387). Second, HPH raised bad debt provisiens duetoa

one-time, major information system conversion. (See CCRFF 2387).

2391. HPH’S accounts receivable was a cause for concern as Evanston Hospital weighed
the Merger. (RX 429 at FTC-KHA 996). HPH’s inpatient unbilled charges of $3.2 million was
“unusually high.” (RX 429 at FTC-KHA 996). At the time, Evanston and Glenbrook Hospitals’

accounts receivables totaled only $1.3 million. (RX 429 at FTC-KHA 996). HPH’s accounts .

receivable days were “high and rising” from 88 days at HPH, as compared to 50 days at ENH
(RX 569 at ENH JH 1219).

Response to Finding No. 2391:

Respondent’s finding is misleading and incomplete. First, the cited source is a
letter sent by ENH in the context of merger negotiations, and must be v1ewed with
caution. (See CCRFF 2336 2387). Second, HPH’s issues with accounts recelvables
were due to a one-time, major information, system conversion. (See CCRFF 2387).
2392. The due diligence also discovered that HPH’s credit balances increased from $1
- million in 1997 to $3.1 million in June of 1999, meaning that HPH owed Medicare and patients
$3.1 million in refunds for duplicate payments. (RX 609 at EY 23; H. Jones, Tr. 4125). The
amount that HPH owed for duplicate payments tripled from 1997 to 1999. (H. Jones, Tr. 4125).

Response to Finding No. 2392:

Respondent’s finding is misleading and incomplete. First, the cited source is a

letter sent by ENH in the context of merger negotiations and must be viewed with
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caution. (See CCRFF*2336, 2387): Second,'HPH’s i‘ssi}les with accounts receivables

~ wereduetoa one-time, major information, system cbnversion. (See CCRFF 2387).

' 'g. _ Dite Diligence Revealed That HPH’s Future Fmancnal
Pr0_| ections Were Unrealistic
© 2393. HPH’s future' ﬁnancial projections were mcons1stent with HPH’s historical trend
line. (H. Jones, Tr. 4112; RX 514 at FTC-KHA 1669). Despite HPH’s declining trend line,
HPH “thought that somelow they were going to reverse that trend.” (H. Jones, Tr. 4112; RX 514

- at FTC-KHA 1669). But the HPH future ﬁnanc1al projections were unrealistic. (H. Jones, Tr.
4097).

Response to Finding No. 2393:

it

Réspondent’s finding is misleading. ENH’s contentions about HPH’s future
financial projections were made in.the context of merger riegotiations and must be viewed .

with caution. (See CCRFF 2336, 2387).

Furthermore, in October 1999, HPH management based year 2000 projections on

the fact that 1999 'operating income would be negative and below budget. (CX 397 at 1).

b
i

HPH set forth a number of remedial steps to address the issues it faced in 1999 and bring
operating income positive once again. (CX 397 at 3-4).

2394. The HPH due'diligence financial projections prepared in coordination with
Kaufiman Hall showed that HPH’s “Excess of Revenue over Expenses from Operations,” or
operating revenue, decreased from $4 million in 1997, to approximately $317 thousand in 1998.
(RX 514 at FTC-KHA 1669; Kaufman, Tr. 5834-35). HPH’s financials projected aloss of
$793,000 in 1999, a loss of $868,000 in 2000, and a slow but gradual return to profitability in :
2001-2004. (RX 514 at FTC-KHA 1669; Kaufman, Tr. 5834-35). The actual financial results of -
HPH, however, were not supporting the hospital’s projections that the financial situation was
going to turn around in the future. (H. Jones, Tr. 4121).

iRe'snonse to Finding No. 2394:
Respondent’s finding that HPH’s actual results did not support the projections is

misleading and incomplete. In the cited testimony, Mr. Jones identified the “actual”
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results as covering the first half of 1999. In other wér,‘ds, Mr. Jones 'raised a concern

because HPH’s first half 1999 results did not meet its budgeted expectations. (H. Jones,

vt

Tr. 4121). As HPH explainéd to ENH, much of this shoﬁfall was due to “one-time,
_nonreéurring (and unbudgeted) items.” (CX 517 at 1). Tl“hus, fo;:using on first half 1999
results presents a distorted picture of HPH’s “actual” performance; N '
- , o
2395. HPH, in coofdination with Kaufman Hall, prc;j écted a “downward trend” and “on

a'going forward basis, [HPH] just didn’t expect to be doing very well.” (RX 514; Kaufman, Tr.
5834-35).

Respohse to Finding No. 2395: v
The cited documeﬁt (RX 514) cioes not set out a “do;anard trend” iﬂ income. In

.the document, net operating income increases from a ‘$793,0CO loss in 1999 to a $2.552

million profit by 2004. (RX 514 at FTC KHA 1669). Although the projected 2004 net |

incprﬁe level is .still belm;v fhe net income figure for 1997, this same trend can be seen in

the ENH projections. (RX 514 at FTC KHA 1665). In the ENH proj ections,’net income

for 1997 also was significantly higher than projected 'n'et income for 2000 through 2004.

(RX 514 at FTC KHA 1665). | .

2396. As the due diligence process continued into the Summer of 1999, HPH’s actual
financial results were significantly below what the HPH projections illustrated. (H. Jones, Tr.
4113). In addition, the due diligence process identified capital costs required for critical

improvements to the HPH facility as well as unrecorded executive compensation packages that
- were not taken into account within HPH’s financial projections. (H. Jones, Tr. 4113).

Response to Finding No. 2396:
Respondent’s finding is misleading and incomplete. ENH’s contentions about
HPH’s future financial projections were made in the context of merger negotiations and

must be viewed with caution. (See CCRFF 2336, 2387). In addition, much of the
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shortfall in 1999 was/attributable to one-time, nonrecurring expenses. (See CCRFF

‘2320). Finally, the-accruals for executive compensafion were -severance agreements
related to the merger and Would not have occurred but for the merger. (Spaeth, Tr. 2228);

f
(See also CCRFF '2344).
|
2397. As the due dlhgence process continued, the due diligence team worked to revise
the initial financial projections and create a set of more “realistic” projections for the combined
organizations. (H. Jones, Tr. 4113-14, 4116; RX 514; RX 603). The revised financial
projections for HPH show the hospital’s operating revenue declining from approximately $1.8
million in 1997, to negative $3.4 million in 1998, negative $19 million in 1999 and remaining in
the negative for the foreseeable future with a negative $37 million in 2004 (RX 603 at KHA-
3 1) ] [}

Response to Finding No. 2397:

Respondent’s finding is misleading. ENH’s contentions about HPH’s future
financial projections were made in the context of merger negotiations and must be viewed
with caution. (See CCRFF 2336, 2387). There also is nothing in evidence that reveals
the vassumptions made by ENH in reviSing the proj ecﬁons to make them more “realistic.”
Knowledge of these assumptiens is particularly critical given that ENH would benefit in
merger negotiations f;'om more pessimistic financial projections for HPH.

2398. HPH’s financial projections were based on a set of assumptions that were more
aggressive than its actual historical performance. (RX 539 at DC 7657). For instance, HPH’s
actual 1996 to 1998 volume as measured by discharges decreased by 1%, yet HPH’s 1999 to
2004 projections assumed 1.2% growth. (RX 539 at DC 7657). While HPH’s actual 1996 to
1998 average length of stay was 1.2%, its projections assumed only .7%. ‘(RX 539 at DC 7657).

Similarly, while net revenue per patient day decreased by .2% from 1996 to 1998, HPH projected
- that it would increase 1.7% from 1999 to 2004. (RX 539 at DC 7657).

Response to Finding No. 2398:
The fact that HPH’s projected that its strategic im'tiaﬁves and growth plans would

improve its performance beyond its most recent years is not surprising. Indeed, ENH’s

1245



own financial projections showed that ENH’s operafin‘g net income had declined from

$25 million in 1997 to $9 million in 1999. (RX 514 at FTC KHA 1665). Based upon

13
that negative historical performance alone, ENH should be expected to make less net

K

income in subsequent years However, ENH prOJected a slight recovery in 2000 to 2004.

(RX 514 at FTC KHA 1665). 4 | ) !

I,l\

2399. Astoundmgly, while HPH’s operatmg income was actually decreasing by 45%
from'1996 to 1998, HPH prOJected that it would increase 34% from 1999 to 2004. (RX 539 at
DC 7657)

Response to Finding No. 2399:
ENH likewise projected increesing operating income from 2000 onward for itself
despite declining income in previous years. (See CCRFF 2398).

2400. As a result, ENH re-calibrated HPH’s projections using “more reasonable”
assumptions as to HPH’s financial position in light of its historical experience. (RX 539 at DC
7658; RX 609 at EY 37). Using the more reasonable assumptions, ENH projected that HPH was
on a downward trend in operating income that would continue to worsen as time passed. RX
539 at DC 7659). While losses would be $.6 million in 2000, by 2004 the losses would be $9.1
million in operations. (RX 539 at DC 7659). The due diligehce document projected that
operating losses could exceed $20.9 million by 2002. (RX 609 at EY 38).

Response to Finding No. 2400:

Respondent’s finding is misleading and i'ncomplete. ENH’s contentions about
- HPH’s future financial projections were fnade in the co.l;tex't of merger negotietions and
fnust be viewed with caution. (See CCREF 2336, 2387). ENH itself experienced |
‘declining operating income from 1997 to 1999 but projected increas.es in its operating
income desi)ite that decline. (See CCRFF 2398). Furthermore, HPH in October 1999 set
épla_n in place re‘cogniziﬁg the operating loss in 1999 and setting forth rernedial steps to

bring HPH back to a positive operating income ‘by 2000. (See CCRFF 2393).
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Finally, Respondent s ﬁndmg is 1naccurate The plan does not state that HPH had

to take the steps outlme in order “to survive” as RFF 2401 md1cates It simply states that
“HPH must continue to éxpand its revenue base and develop current product lines while
N . ' * . '
maintaining cost controls.” (RX 363 at FTC-KHA 2357). Respondent’s finding is also

misleading and incomplete. ENH’s contentions about HPH’s future financial projections

‘were made in the context of merger negotlatlons and must be viewed with caution. (See -

- CCRFF 2336, 2387). ENH itself experienced declining operating income from 1997 to
. 1999 l)ut projected ln'creases in its eperating income despite that decline. (See CCRFF
2398) Furthermore, HPH in October - 1999 set a plan in place recognizing the operatlng
loss in 1999 and settmg forth remed1al steps to bring HPH back to a positive operatmg :
income by 2000. (See CCRFF 2393). ;.

2401. The 1999-2002 Lakeland Strategic Plan stated that HPH’s s “long range financial

A plan anticipates operatmg margins to decrease over the next several years.” (RX 363 at
FTC-KHA 2357). The Plan also stated that HPH’s cash flows would be positive between 1997
and 2001, but primarily because of returns from investments. (RX 363 at FTC-KHA 2357).
Moreover, the Plan stated that “[g]reater returns must be achieved through operations.” (RX 363
at FTC-KHA 2357). Fmally, the Plan concluded that, for HPH to survive, it had “to continue to
expand its revenue base and develop current product lines while maintaining cost control.” (RX
363 at FTC-KHA 2357). Lakeland’s 1999-2002 Strategic Plan itself stated that it was “linked to

the organization’s long term financial plan and annual operating and capital budgets.”(RX 363 at
FTC-KHA 2349). :

Response to Findiné No. 2401;

Respondent’s finding is incomplete. The l999-2002 strategic plan also outlined a
number of strateéies to “increase market share” from the 1997 level of 9.0% to 15% by
2002. (RX 363 at FTC KHA 2358. See also CX 92 at 2 (increase market share from

9.2% to a targeted 12%); Spaeth, Tr. 2124-25). In addition, HPH could have continued as
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a stand-alone competitor without the merger and was also an attractive candidate for

mergers with other institutions. (See CCFF 356-372).

ot

2402. In 1999, HPH was budgeted to make an operating gain but, in reality, was headed
for an operating loss. (Neaman, Tr. 1257). HPH’s operating finances deteriorated substantially
_in 1999, despite HPH having predicted a profit. (Neaman, Tr. 1332-33). HPH had a very high
accounts receivable along with rising debt and strained credit. (Neaman, Tr. 1333).

Response to Finding No. 2402: : po
; Respondent’s finding is incomplete and misleading. As previously discussed,'v

HPH experienced a number of one-time, nonrecurring costs in 1999. (See CCRFF 2321).

Without these costs, HPH would.havc had a positive net income result in the ten months
. .ending July 1999. (See CCRFF 2321). In addition, the 1999 information system

conversion led to high accounts receivable balances, and HPH had successfully begun |

dealing with the issue by September 1999. (See CCRFF 2387).

2403. During the due diligence period, ENH concluded that “[i]f LHS [i.e., Lakeland]
continues to operate as it historically has, ENH management expects LHS to experience
operating losses over the next several years.” (RX 435 at DC 7498). In fact, the due diligence
showed that ENH management expected that LHS would experience operating losses of $.6 -

million in 2000, $2.5 million in 2001, $4.5 million in 2002, $6.6 rmlhon in 2003 and $9.1
million in 2004. (RX 435 at DC 7498). | , o

Response to Finding No. 2403:

Respondent’s finding is misleading. ENH’s cor;tentlic,)ns about HPH’s future
financial projections were made in the context of merger negotiaﬁons and must be Qiewed
with caution. (See CCRFF 2336, 2387). ENH itself experienced déclming operating

income from 1997 to 1999 but projected increases in its operating income despite that

decline. (See CCRFF 2398).

2404. ENH management also concluded that “[u]nder [ENH’s] Baseline Scenario, LHS
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1

would be expected to have n&gative cash from operations, thus requiring significant investment
income to maintain liquidity.” - (RX 435 at DC 7499).

Rgsponse to andiﬁg N.o'.. 2404: .
RéSpondent"s; finding is misléading. ENH’s contentions about HPH’s future
financial projections 'Were rhade in the context of merger negotiations and mustbe viewed
~ with caution. (Sez CCRFF 2336; 238M). ENH itseif Aexperienc.:ed declining operating
“income from 1h9‘9'7l :o 1959 but projected increases in its operating income despite tflat
decline. (See CCRFF 2398). |
In any event, LHS always h“ad positivé' cash from operétioﬁs. In 1997, LHS had
$20.2 million in positive cash from operations (CX 710 at 6); in 1998, almost $17.0
million (CX 1732 at 6), and in 1999, almost $l3.5“ Iﬁillion (CX 1732 at 6).

5. Expert Testimony Confirms The Significance Of HPH’s
Declining Financial Condition :

2405. Based on an jndependent review of HPH’s financial statements and a review of
the record evidence, Dr. Noether concluded that HPH was in substantially weakened financial
condition after the Merget and that had it remained independent, such a scenario would have
limited its competitive significance in the market. (Noether, Tr. 5902, 6027).

Response to Finding No. 2405:

Respondent’s finding is contradicted by other evidence. HPH management
believed that HPH was ﬂnaﬁcially strong. (See CCRFF 2307. See CX 1055at3). In
' addition, Dr. Noether relied upon Ken Kaufman’s testimony as a basis for her conclusions
about HPH’s purported financial weakness. (Noether, Tr. 6027). Mr. Kaufman, in

contemporaneous writings at the time of the merger, noted that “the financial condition of

both parties [was] such that neither require a financial reason for such an affiliation.” .
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. (CX 1923 at 2; See CCRFF 2307). HPH could have continued as a stand-alone

competitor without the merger. (See CCFF 356-367).
' . o .
2406. HPH’s cash flow before the Merger fluctuated somewhat from year-to-year, but
“in general, it was not generating substantial cash flow.” (Noether, Tr. 6034). Given the $100 to
. $200 million of capital investments that HPH needed to make, it was not generating sufficient
cash to be able to make the necessary investments. (Noether, Tr. 6033-34).

i

Response to Finding No. 2406: : g

L Respondent’s finding is misleading and contradicted by other evidence. The first
year HPH genefated a loss was 1999. All ofher years prior to that had a positive
operating' margin. (See CCRFF 2320). Even in 1599, cash flow from operations for LHS

. .wasa posiﬁve of almost $13.5 million. (CX 1732 at 6).

At the time of the merger negotiations, Mr. Kaufman wrote that “the HPH |
. forecasted financial statements clearly' demonstrate that HPH can support [ce.rtain capital
expendihlfes totaling $47 million] from ongoing operations and that a contribﬁtiqn of
césh would not be required.” (CX 1905 at 4). HPH’s strategic plan énticiéated that it
would not need to dip into its cash and investments pool of assets to fund over $100
million in capital investments. (See CCRFF 2369).
2407. Pafticularly given the expansion effort and capital expenditﬁres that were being

made by neighboring hospitals, HPH’s financial condition would not have allowed it to “keep
up” with what the competition was doing. (N oether, Tr. 6026-27).

Response to Finding No. 2407:
Respondent’s finding, which only has Dr. Noether’s testimony as Support, is
speculative and not supported by the record evidence. Dr. Noether’s conclusions about

HPH “keeping up” with other hospitals were based on testimony from Harry Jones and
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Ken Kaufman as well'as the due diligence information . (Noether, Tr. 6027) However,
. _

nelther Mr. Jones nor Mr Kaufman addressed this i 1ssue in adnnss1ble testimony. (J ones,
Tt. 4084-4192; Kaufman Tr. 5772-5881). The Court specifically struck Mr. Kauﬁnan s

testimony When he attempted to describe the impact of capital investments by other

hos_pitals. (Kaufrnan, Tr. 5826-27). With respect to the due diligence report, there is also
no mention in the report of activities by other hospltals in the Chicago area and their

1

~ capital investments or competitive significance. (See, generally, CX 1720).

. 2408. HPH had negative $11.3 million in operating income in 1999, (Noether, Tr.
6179-80). Any suggestion that certain costs characterized as Merger-related costs were the cause
of the downturn in HPH’s operating income is misguided because evidence suggests that many of
- these costs would have been incurred even absent the Merger. (Noether, Tr. 6031, 6180-81,
6207). Even if these costs were excluded from the analysis, HPH still would have reported an
operating loss of around $3 million. (Noether, Tr. 6207)

Response to Finding No. 2408:

Responderrt’s finding is not supported by the record evidence. Dr. Noether relied
upon testimony of M'r Hiltebrand and Mr. Jones who purportedly concluded that the
‘merger-related costs would have occurred without the merger. (N oether, Tr. 6206%07).

However, Complaint Counsel was unable to locate any testimony from either of these

witnesses making that contention. {[
I (Spacth, T 2327, in camera).

2409. Although HPH had made some projections that suggested it would be able to
reverse the downward operating income trend, the Merger due diligence team concluded that
these projections were unrealistic in light of the passage and impact of the Balanced Budget Act
and the stock market dechne in 2000. (Noether, Tr. 6031).

Response to Finding No. 2409:
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Respondent’s finding is inaccurate and not sﬁpported by the record evidence. The

i [

merger closed on January 1, 2000, and the due diligence team had completed its work by

vl

September 1999. (CX 1720 at 1). There was no way the due diligence team could have .
considered the impact of the purpofted stock market deeline in 2000. In addition, ENH’s
contentions about HPH’s flltUIG financial projections were made in \ the context of merger

oo

negotlatmns and must be viewed with cautlon (See CCRF F 2336, 2387).

]

2410. Dr. Noether weighed HPH’s future cash needs against its sources of cash.

(Noether, Tr. 6028). HPH needed cash for three primary reasons: (1) to fund operations; (2) to
make necessary capital expenditures in the range of $100 to $200 million; and, (3) to pay off its
debt of $115 million. (Noether, Tr. 6035). Although HPH had a significant amount of cash on its

balance sheet, it had only enough cash to meet two of its three pressing needs for cash. (N oether,
Tr. 6035). . _

Response to Finding No. 2410: ' | .

Respondent’s finding is misleading and contradicted by the record evidence.

~ HPH management had a plan in place to make necessary capital investments (totaling

$100 million over 2000-2004) as well as service its debt. (See CCRF F 2406) The debt

~was amortized on a payment schedule that stretched to 2026; there was of course no need ,

to pay it off in one lump sum. (See, e.g., CX 6321 at 34 (setting forth payme.nt'schedule

for certain of HPH’S bond issues)). Neifher I-IPH management nor Mr. Kaufman believed
that HPH had to dip into its cash and investments assets to fund operations. (See CCRFF
2406). |

2411. HPH also had a “substantial” amount of debt, approximately $115 million in

1999. (Noether, Tr. 6034). HPH needed cash to service that debt. (Noether, Tr. 6034). HPH’s
precarious financial condition is further evidenced by the fact that HPH took out debt insurance
to lower the interest rate that it had to pay on its debt. (Noether, Tr. 6036).

Response to Finding No. 2411:
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Respondent’ slﬁndmg on the amount of debt i is incomplete. At the end of 1999,
’Lakeland Health Serv1ces had long-term debt of $1 17 million (CX 693 at 17) and cash
and unrestricted mvestrn’ents of $260 million (CX 693 at 16 ($254 million in "unrestricted
investments" and $5. 5 rmlhon in "cash and cash equivalents")), for an excess of $140

- million in cash and mvestrnents over long term debt. (See also CCRFF 2355)

Respondentts finding on debt insurance is irrelevant: Nothing in the documentary
_ or testimonial citations indicates whether the practlce of purchasing bond insurance is an
. unacceptable or impr'udent practice in the indlustry or whether such a practice is an
indication of financial vteaicness | -
2412. Dr. Noether s analysis concluded that HPH was likely to get even Weaker w1thout |

the Merger and that, in the long run, HPH would have a hard time ‘meeting its cash needs.
(Noether, Tr. 6028-29). '

vResponse_ to Finding No. 2412:
»' Respondent’s.finding is based on vague and incomplete record evitience. To
| reach her conclusions that HPH “was likely to get even weaker _withont the merger,'” Dr.
Noether “looked at various ﬁnancial 'metrics for [HPH] in 1999 and in the years leading
up to it, namely operating income, cperating cash flow, also lcoked at the balance sheet of
[HPH].” (Noether, Tr. 6028). Dr. Noether also looked at the'due ditigence analysis and
iv “other statements about [HPH].” (Noether, Tr. 6028).
| With respect to the due diligence information, ENH’s contentions about HPH’s

future financial projections were made in the context of merger negotiations and must be
viewed with caution. (See CCRFF 2336, 2387). With respect to operation trends and

'HPH’s balance sheet, HPH had a strong balance sheet with an excess of $140 million in
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cash and investments over long-term debt. (CX 693 at 16-17). HPH experienced

operating income losses for the first time in 1999, and formulated a stfatégic_ plan to
. ot

increase operating income from 2000-2004. (See CCRFF 2406). HPH management and
board beheved that HPH could “remaining financially strong over the foreseeable future.”

(CX 1055 at 3. See CCR_FF 2307) They did not believe that the merger with Evanston

'FI\

was financially necessary. (See CCRFF 2309).
2413. Dr. Haas-Wilson did not undertake an analysis of the financial condition of HPH

before the Merger. (Haas-Wilson, Tr. 2441; Noether, Tr. 6027). As a result, Dr. Haas-Wilson did
not offer an opinion on the pre-Merger financial condition of HPH, (Haas-Wilson, Tr. 2441).

Response to Finding No. 2413:
h Respondent’s finding is incomplete. Dr. Haas'—Wilsoﬁ did not offer an opinion orll
the pre-merger financial condition of HPH, but HPH’s former chairman of the board, |
* Neele Stearns, did. Mr. Stearns testified that he believed that HPH was not in danger of
exiting the market for at least ten years. (CX 6305 at 5 (Stearns, Dep.)). Thé HPH board
and management believed that HPH “can remain ﬁnallricially strong over the fbreseeable

future.” (CX 1055 at 3; Newton, Tr. 432-34; Spaeth, Trl. 2147. See also CCFF 335-51).

C. ENH’s Not-For-Profit Status Is Relevant To The Competitive Effects
Analysns P

1. Not-For-Profit Status Plays A Role In Hospital Pricing
2414. Not-for-profit hospitals, like ENH, reinvest their revenue into the hospitals. (CX

6304 at 11 (Livingston, Dep.)). Revenue earned by a not-for-profit hospital, like ENH, does not
leak out of the hospital system in any way at all. (CX 6304 at 12 (Livingston, Dep.)).

Response to finding No. 2414:

The finding is misleading, because it implies, incorrectly, that the excess revenue
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| gained through the miarket power resulting from the merger went for medical purposes.
Surplus resultirlg from 'supra-competitive prices carr'be used to benefit hospital executives
rather than corisum_ers. '(Sirnpson, Tr. 1649). Following the Evanston and Highland Park
merger, ENH’s cdmpensatien contracts'did not alién marlagement’s interests with

consumers on the issue of price. (Simpson Tr. 1629).

In fact; ENH management had a plan for using some of the money derived from
raising hospital prices post-merger. "t“he president of ENH proposed adding an addltronal
.83 nﬁllion into the 2000 bonus pool 'attributable to the merger integration activities.

(Neaman, Tr 1263-64; CX 31 at 1). Furthermore ENH’s managers were given bonuses
for meetmg revenue targets from operatrons (Slmpson Tr. 1629, 1630). Add1t1onally,
shortly before the Letter of Irrtent to Merge was srgned,' Highland Park senior executives
ventered into enhapced compensation agreements that “offered additidnal retention
bonuses as well as efihanced severanee agreements” at. a cost of $8 million. (CX 534 at
‘3). Several of ENH’s senior executives received merit increases in their salaries in the
range of 5-6% in 1998 to 1999 and another salary increase of 10% from the fall of 2000
to the fall of 2001 (Neaman Tr. 1265 67; CX 2099 at 2-3).

A similar trend is apparent with annual incentive cempensatron awards. Various
-ENH executives received substantially higher awards at the end of 2000, compared to the

awards in 1998 and 1999. (Neaman, Tr. 1267-69; CX 2099 at 8-9).

2415. For example, HPH’s management and its Board took the hospital’s not-for-profit

status into account when determining its pricing and profit approaches. (Newton, Tr. 473).
HPH’s management philosophy was to be careful about not overcharging the community for
healthcare because HPH was responsible for healthcare in the community. (Newton, Tr. 473).
As a not-for-profit hospital, and as an asset of the community, HPH kept its price increases
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appropriate to give the community a level of care that the cornmumty appeared to need. (Spaeth,
Tr. 2180-81). v . '

Response to finding No. 2415: o
_ The testimony cited in this finding refers to HPF’s pre-merger behavior. Post- |
merger, ENH’S not-for-profit status did not affect its appreach to price increases. ENH
did in fact raise prices, and this was ehtirely consistent with the incentives that the board
had given the management. (Haas-Wilson, Tr. 2500-01; Simpson, Tr. 1629-30. See, e.g.
CCRFF 335). Furthermore, when ENH set prices for the 2000 contract renegotiations
with healfh plans, the fact that it was a no,n-proﬁ_t entity did not weigh in as a reason not
. to take actions toward higher prices. (Neaman, Tr. 1032-33). ENH does not see any limit
on what is a reasonable enhancement of revenues for a hospital “in the context of what |,
the community needs.” (Spaeth, Tr. 2217-18). ENH decided to take whichever was the
more profitable of the two hosp1ta1 contracts and chargemaster rates for the particular
health plan and to apply those rates across the board for the post-merger entity. (See, e.g.,
CCFF 884-895). In addition to choosing the higher of the Highland Park and Evanston
contract rates, ENH senior management decided to add a premium, and ENH repeafedly
increased the chargemaster rates after the merger. (See;.e.g,, CCFF 848-852, 918-924).
2. - The Opinions Of Complaint Counsel’s Not-For-Profit Expert Support
The Fact That ENH, As A Not-For-Profit Entlty, Acts Differently

Than A For-Profit Entity

2416. Economic theory does not necessarily predict that a not-for-profit hospital would
try to maximize profits. (Simpson, Tr. 1646).

Response to finding No. 2416:

The finding is incomplete. See CCRFF 336 discussing the fact that the theory by

1256



Drs. Lynk and Neumsnn requlres that the board set up a mechamsm to ensure that the
not-for-proﬁt h'ospltal sets the price at basically the oompetltwe level, which was not the
case here. _(Slrnpson, Tr. 1622 1629) (The ENH board did not actrvely monitor the
pricing decisions 6f hosprtal management and “did not try to ensure that pnce was set at

‘ baswally the competltlve level ).

" (IR | )

Furthermore, Respondent neglects to mention that Dr. Simpson also testified that

. economic studies do support the view that not- for—proﬁt hospitals exercise market power.

_ (Smpson Tr. 1621) Four peer-revrewed studles performed by four different sets of
researchers and usmg four different research methods found that hospitals tend to exploit
market power ahd that not—for-proﬁt hospltals n concentrated markets set hlgher prrces
than in less concentrated markets (Simpson, .Tr 1624-25). An additional case study,
»mvolvmg a merger of not-for-profit hospitals, that was done by a different set.of
researchers, using a different methodology, also found .that not-for-profit hospitals
exercised market power. (Simpson, Tr. 1627- 28) The two studies ﬁndlng that not-for-
profit hospitals tend not to explort market power were both performed by Dr. Lynk and
used different data sets and a different analysis structure from the four studies ﬁnding that
hospitals do tend to e_xploit market nower. (Simpson, Tr. 1625—27);
2417. The deoiSion to open a new service not in the hospital where it would be most

profitable, but in the hospital that would best benefit the community, is evidence that the hospital
system is not acting like a profit-maximizing firm. (Srmpson Tr. 1633)

Response to finding No. 2417 :
- The finding is incomplete. Respondent neglects to mention that Dr. Simpson also

said that a not-for-profit hospital could both exploit market power and do some good
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things for a community. (Simpson, Tr. 1648-49). For example, a not-for-profit hospital
might set prices above a competitive level, and that would generate a surplus, which
. . o X
could be used in part for charity care, and in part for things that people might view as -
) W ‘
wasteful. -(Simpson, Tr. 1648-49)

2418. After the Merger, ENH elected to open a comprehenswe adolescent psychlatry'
center at HPH, not because it was profitable, but because it would benefit the community. (RX
1754 at ENH RS 3091; Neaman, Tr. 1358). Before the Merger adolescent patients at HPH in
need 'of psychiatric services were treated in a “mixed adult and adolescent facility.” (RX 1754 at
ENH RS 3086; Neaman, Tr. 1358). Treating adolescents in such an environment with adult
psychiatric patients did not meet minimal Medicare standards. (RX 1754 at ENH RS 3085;
Neaman, Tr. 1358-59). Rather than consolidate all psychiatric services at Evanston Hospital, a’
consolidation that would have been more profitable, ENH elected to create dedicated adolescent

and adult psychiatric centers that benefit both patients and the commumty (RX 1754 at ENH RS
3091; Neaman, Tr. 1358-59). ‘ .

Response to ﬁnding No. 2418: | L | | .
. | The creafion of the adolescent psychjatry center is irrelevant to -Whetﬁer the
hospital abuses market power. (See CCRFF 2417) 'Reépondent has prévided no evidence
tﬁat this change in psychiatric sérvices was less profitable. Furthermére, 1n creating the
adolescent psychiatry center, Respondent took the adolescent services away from
Evanston and moved them to Highland Park. (O"Brien, Tr. 3516-17 , Neamah 1358-59).
Pre-mergef, Evanston and HPH both had inpatieht units. for adults and adolescents.
(O’Brien, Tr. 3516). Posf—merger, adults living near HPH who préviously Went to HPH -
| lost that choice. Likewise, adolescents living near Evaﬁston who previously went to
Evanston lost that choice. In other wofds, Re.spondentv cut back psychiatric services and
reduced consumer choice after the merger. There is no evidence that Evanston could not

have separated adult and adolescent patients simply by having them go to different wings
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of Evanston Hospitaliand to different wings of HPH. {|  GNcNTNTNGGE
. | ',
I (s-- Romano, Tr. 3115-16, in camera).

. \ . !
2419. Moreover, the provision of more charity care would benefit the community and is
an example of how a not-for-profit hospital provides benefits to the community that a for-profit
hospital might not. (Simpson, Tr. 1633). :

[

- Response to finding No. 2419:

The good deeds of a nbt-for—proﬁt hospital are irrelevant to whether the hospital
. abuses market powef. See CCRFFE/337 discussing the fact that a not-for-profit hospital
can both exploit market power and do some good things for a community.

2420. ENH uses funds it receives from the Highland Park Healthcare Foundation to
offset the cost of charity care that is provided at HPH. (RX 2037 at HFHP 1362; Styer, Tr.

4981; Neaman, Tr. 1312). The cost of charity care at HPH exceeds the annual payment that ENH
receives from the Foundatlon (H. Jones, Tr. 4179-80).

Response to finding No. 2420:

Even if, arguendo ENH uses funds to offset the cost of charity care prov1ded at
HPH, it is irrelevant to whether the hospital abuses market power See CCRFF 337
discussing the fact that a not-for-profit hospital can both exp101t market power and do

* some good things for a community.

2421. Complaint Counsel’s expert further explained the existence of a theory by Dr.
William Lynk “that non-profit hospitals tended not to exploit market power; specifically, he
found that non-profit hospitals ~ that the prices of non-profit hospitals in more concentrated
markets were not higher than the prices of non-profit hospitals in less concentrated markets.”
(Simpson, Tr. 1625). A subsequent study by Dr. Lynk and Lynette Neumann ‘‘also found that
non-profit hospitals tended not to exploit market power.” (Simpson, Tr. 1626).

Response to finding No. 2421:

The finding is misleading and incomplete. Respondent néglects_ to mention that
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Dr. Simpson also testified that economic studies do Eupport the view that not-for-profit

hospitals exercise market power. (Simpson, Tr. 1621). Four péer—reviewed.studies

: "
performed by four different sets of researchers and using four different research methods
found that héspitals tend to exploit market power and tﬂat not-fér—proﬁt hospitals in
concentrated markets set »higher prices than in less goncentrated mérkets. (Simpson, Tr.
1624-25). An addiﬁonal case study, involv'ing a merlgér ‘sof not-for-profit hospitals, that
Wa; done by a different set of researchers, using a different meth‘odolo gy, aléo found that

not-for-profit hospitals exercised market power. (Simpson, Tr. 1627-28). The two

studies finding that not-for-profit hospitals tend not to exploit market power were both

performed by Dr. Lynk and used different data sets and a different analysis structure from

the four studies finding that hospitals do tend to exploit market power. (Simpson, Tr.
1625-27).

2422. Complaint Counsel’s expert also explained that Dr. William Lynk’s theory goes

on to state “that if you have a non-profit hospital with community representatives on the board of
directors, these community representatives will use their influence on the board and the
non-profit hospital to ensure that the non-profit hospital basically sets the competitive price.”
(Simpson, Tr. 1622).

Response to finding No. 2422:

The finding is incomplete. See CCRFF 2421 regarciing Dr. Simpson’s testimony

that economic studies do support the view that not-for-profit hospitals exercise market

power. See also CCRFF 336 discussiﬁg the fact that the ENH board failed to set up any

. mechanisms to ensure that the not-for-profit hospital sets the price at basically the

competitive level.

2423. ENH’s Board contains community representatives who provi.de oversight to the
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organization. (Simpson; Tr. 1639). Approximately three-quarters of ENH’s Board are outside
directors chosen from the community. (Simpson, Tr. 163 9). In addition to the ENH Board, the
Healthcare Foundation of Highland Park also monitors ENH’s activities, specifically its
commitments to HPH and the nghland Park Community. (RX 2037 at HFHP, 1364; Styer Tr.
4971 4985).

Response to finding N 0. 2423

The ﬁndmg is misleadmg and overlooks key facts. The Highland Park Hosp1ta1
- board was notiinvolved in pncmg 1ssucis | (Spaeth, Tr 2218). The ENH board did not
~ actively monitqr the pricing decisions of hospital management and did not try to ensure
. that price was set at Basically the' competitive level. (Simpson, Tr. 1622, 1629).

2424. Complaint Counsel’s expert did not testify that ENH used surplus funds ina
wasteful manner. (Simpson, Tr. 1648, 1650). He also did not testify that ENH’s managers tried
to build a prestigious facility that the community might not otherwise need. (Simpson, Tr. 1635)..

Response to finding No. 2424: .

The ﬁndirig is misleading and incomplete. Dr. Simpson did not express an
opinion on what ENH did or did not do with regard to surplus funds or building. See also
CCRFF 338 discussing the fact that while Dr. Simpson never claimed thatlENH built
unnecessary faciliﬁes‘,' this Wfis mere‘lyAan illustrative example. Dr. Simpscin did testify
that the surplus resuliing from supra-competitive prices can be used for Ahigher executive
salaries. In other words, iti can be used to benefit the hospital execu’iives rather than
consumers. (Sifnpson, Tr. 1649). This is précisely what happened folloWing the
Highiand Park aq(i Evanston merger. (See, e.g., CCRFF A335). Dr. Simpson also testified
that ENH’s compensation contracts did not align management’s interesfs With consumers

on the issue of price. (Simpson, Tr. 1629).

3. The Pré-Merger HPH Foundation Is Evidence Of How A Not-For-
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Proﬁt Hospital Benefits The Comnlumity

2425. HPH-hada Foundation that was part of the hospital pre—Merger (Styer Tr. 5001-
2). The HPH Foundation Board consisted of many members of the Highland Park community,
_including the Mayor of Highland Park and the CEO of the hospital. (Styer, Tr. 4957- 58, 5008).

"

Respdpse to Finding No. 2425:
Complaint Counsel have no specific response. - | 3 ‘
oA
2426. The HPH Foundatlon s bylaws requ1red that the F oundation raise funds
exclusively for Lakeland Health Services and HPH. (Styer, Tr. 5001-2). The funds the HPH
Foundation raised went to HPH in an attempt to fulfill the hospital’s needs. (Styer, Tr. 4954).

The funds from the HPH Foundation were never used to support causes outside of HPH. (Styer,
Tr. 4954).

Response to Finding No. 2426:

Respondent’s ’ﬁnding is incomplete and misleading to the extent that it implies the
foundation was a new, merger-related benefit to the Highland Park community. Pre-
merger, HPH had an affiliated foundation “responsible for fund raising for and on behalf
of Lakeland Health Services, Inc. (“Lakeland”), the Hospital [HPH] and their affiliates”
that benefitted the community and the hospital. (CX 6321 at 61).

2427. Pre-Merger HPH was able to raise $1-1.2 rmlhon per year through fundraising “
efforts (Spaeth, Tr. 2294-95; Styer, Tr. 5005). However, HPH could not have survived alone on
its fundraising income. (Spaeth, Tr. 2295-96). Specifically, the $1 million annually raised was

not close to being sufficient to cover pre-Merger HPH’s requests to the Foundation. (Styer, Tr.
4959-60, 5028).

Response to Finding No. 2427:

Respondent’s finding is incomplete and misleading. HPH rélied upon fund
raising aﬁd donor contributions as a signficant source of revenue. Fund raising and ddnor
support were strong, and the donor based was wealthy. (Newton, Tr. 326-21). For

example, one fund raising campaign in the 1990s raised more than $10 million for the
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. development of new éurgical'suites. (Newton, Tr. 321). Another campaign, raised funds _

for HPH’s dialysis center which was established i in 1998. (Styer Tr. 4959-60).

2428. As HPH started to suffer operating income losses in the late 1990s the HPH
'Foundation’s funds were usegi to'help offset HPH’s operating losses. (Styer, Tr. 4961; RX 400 at
'ENH RS 6692). The HPH Foundation’s funds were used to offset HPH’s operating losses

because HPH management was concerned about maintaining the hospital’s bond ratings and the
hospital’s future V1ab111ty (Styer, Tr. 4961- 62)

Response to Finding No. 2428:
Respondent’s finding is misleading to the extent that it implies that HPH
‘ experienced operatin'g losses for more than one year. According to ENH’s own due
diligence report, HPH in the late 1990s expenenced an operating loss only in 1999. RX
- 609 atEY 25 7). In addltlon I—IPH management believed that HPH was Vlable over the

long-term. (See CCRFF 2299; CX 1055 at 3).

4. The Creation Of The Independent Highland Park Healthcare
Foundation As A Result Of The Merger Demonstrates How ENH Acts
To Benefit The Community As A Not-For-Profit

2429. In December 1999, Evanston Hospital and the HPH Foundation signed the ,
agreement creating the Healthcare Foundation of Highland Park. (RX 2037; Styer, Tr. 4977-78).
The Healthcare Foundation of Highland Park came into being on January 1, 2000, as a result of

the Merger. (Styer, Tr. 4951, 4971; Belsky, Tr. 4894; Spaeth, Tr. 2281).
Response to Finding No. 2429:

Respondent’s ﬁndiné is incomplete and misleading to the extent that it implies the
foundation was a new, merger-related benefit to the Highland Park community. Pre-
merger, HPH had an affiliated foundation “responéible for fund raising for and on behalf
of Lakeland Health Services, Inc. (“Lakeland™), the Hospital [HPH] and their affiliates™ .

that benefitted the community and the hospital. (CX 6321 at 61).

1263



~2430. The Healthcare Foundation of Highland Park started with a eorpus of roughly
$100 million. (Neaman, Tr. 1260). As of March 2005, the Healthcare Foundation had a $85
million corpus, down from its original $100 million due to poor performance of investments in

2000 and 2001 and because the Foundation has given away more than $28 million. (Styer Tr.
4979 80).

Response to Finding No. 2430:

Respondent’s ﬁndmg is incomplete and. mlsleadmg As Respondent describes'in
RFF 2439 the post-merger Healthcare Foundatlon had'an obhgatlon to send annual
payments to ENH. (See RFF 2439). These payments totaled at least $8 mllhon in 2000,
$6 million in 2001 and 2002, and $4 mﬂhon froﬁm‘that point onwards. (See RFF 2439).
These payments represented the floor: .the post-merger foundation would need to pay

| Amore if its return on investments exceeded the threshelds. (Sée RFF 2439). ENH
- recorded these payments as “above the line” payments in its audited financials, listing
them as “unrestricted revenue and other support.” (CX 2068 at 6).

Moreover, these mandatory payments came as a result of the 1999 merger
negotiations between Evanston and Highland Park. (CX 6304 at 7 (lemgston Dep.)).
Evanston pointed out a number of purported ﬁnan01a1 1ssues at HPH. (CX 6304 at 7
(Livingston, Dep.); CX 534 at 6-7). According to Homer L1v1ngston, ENH’s chairman of
the board, the parties made revisions to the Foundationﬂngrelement, “the net result of it
tNas that [HPH] had to provide ENH out of the‘ Foundation a certain percentage of [the
Afoundation’s] inceme over a number of years.” (CX 6304 at 8 (Livingston, Dep.); cX

- 534 at 8).

2431. The Healthcare Foundation of Highland Park has a significantly different mission
than the pre-Merger HPH Foundation in that the post-Merger Foundation dispenses money
instead of raising money. (Styer, Tr. 4972). The Healthcare Foundation of Highland Park also
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supports causes beyond HPH: (Styet, Tr. 4972-73).

t

Response to Finding No. 2431:
Resporident_’s finding is misleading and incbmplete. The pre-merger Highland

. \ ' N .
Park foundation’s'mission also was to benefit the greater Highland Park community. (See
. | . . '

CCREFF 2429).

2432 The creation of the Healthcare F oundation of Highland Park was another means of
fulfilling HPH’s primary Merger goal of benefiting the Highland Park community. (CX 6305 at
16 (Stearns, Dep.); Neaman, Tr. 1373). The Foundation Agreement establishing the Healthcare
- Foundation of Highland Park describes the Foundation’s mission to support HPH and healthcare

. in the general Highland Park commumty (RX 2037 at HFHP 1356; Styer, Tr. 4951, 4979;
Neaman, Tr. 1373).

Response to FindingNo. 2432:

Respondent’s finding is irrelevant. There is no requirement of proving an

anticompetitive intent in a merger case. Furthermore, Respondent’s finding regarding

. HPH’s purportedly philanthropic intention is misleading and incomplete in implying that

the merging parties’ motive in merging was philanthropic. Even if, arguendo, thé
merging parties had opé or more philanthropic motives, they were by no means thé only
motiires. Pre-merger documents of HPH show the motivations of HPH management and
board members with regard to the merger:

. * To reap “the economic benefit” of “not do[mg] battle” with Evanston (CX
4atl) ‘

. To “stop competing with each other” (CX 1879 at 3-4)
. To “push back on the managed care phenomenon” (CX 4 at 2)
. To be “a big enough concerted enough entity (CX 4 at 2)

. To “get geographic leverage” (CX 4 at 9)
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. To aqhieve “critical mass” in the North Share (CX 4at9)
. To “exploit an area of the market in a'meaningful way” (CX 3 at 1-2)
T »
. To build “po§ver to deal with managed care” (CX 3 at 2). |
Highl.":u_ld Park kner that “it would be real tough for an; of the F ortune 40 companies in

this area whose CEOs use either this place or that place to walk from Evanston, Highland

A
s

Park, Glenbrook, and 1700 of their doctors.” (CX 4 at 1-2; Spaeth, Tr. 2210-11).

2433. The Bylaws of the Healthcare Foundation detail the Foundation’s main purposes
as: (1) to foster, promote, develop, and support HPH and other community benefit charities
. which provide or support healthcare or other similar services in Highland Park and the
surrounding communities; and (2) to monitor and enforce the obligations of ENH set forth in the
Agreement and Plan of Merger to the extent provided in the Foundation Agreement between the
Healthcare Foundation and ENH. (RX 1409 at HFHP 1071; Styer, Tr. 4971).

Response to Finding No. 2433: L - | .

' Respondent’s finding is irrelevant. Proof of anticompetitive intent isl nota |
requirement, and in any event, HPH had specific intentions of building ‘market power
tﬁrough the merger. (See CCRFF 2432). S | |

} 2434. The Healthcare Foundation of Highland Park is not legally connected to HPH and
is' separate and independent of ENH. (Styer, Tr. 4972; Belsky, Tr. 4916; Neaman, Tr. 1373; CX
6304 at 7 (Livingston, Dep.); Hillebrand, Tr. 1784). .

Response to Finding No. 2434:

Complaint Counsel have no specific response.

a.. The Healthcare Foundation of Highland Park is Required to
Monitor the Commitments ENH Made to the Community

2435. The Foundation Agreement gives the Healthcare Foundation the power to notify
the Illinois Attorney General of “a material breach by ENH of any of its obligations under the
Merger Agreement which substantially undermines or adversely affects the Highland Park
community” if ENH and the Healthcare Foundation cannot themselves resolve ENH’s alleged
breaches within 90 days. (RX 2037 at HFHP 1364; Styer, Tr. 4971, 4985).
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Response to Finding No. 2435:

Complamt Counsel have no specific response.

2436 The Healthcare Foundation is able to monitor whether ENH is fulfilling its
.commitments under the Merger Agreement through the regular reports it receives from Spaeth at
board meetings and through ‘a visual inspection of the physical improvements at HPH. (Styer, Tr.
4986; RX 926 at HFHP 2044; RX 990 at HFHP 2041; RX 1055 at HFHP 2037-39; RX 1102 at
HFHP 2034-35; RX 1151 at HFHP 2021; RX 1408 at HFHP 2005; RX 1442 at HFHP 10762-63;
RX 1546 at HFHP 199%-98; RX 1573 at HFHP 1994; RX 1691 at HFHP 2454).

Response to Finding No. 2436:

| Complaint Counsel have no specific response.
2437. As of March 2005, the Healthcare f‘oundation has not found ENH to be in breach
of the Merger Agreement. (Styer, Tr. 4985). In fact, Styer believes that ENH far exceeded the

commitments it made to HPH and the Highland Park community in the Merger Agreement
(Styer Tr. 4986)

Response to Finding No. 2437:

Respondent’s finding is irrelevant. Proof of anticompetitive intent is not a

requirement in a merger case, and in any event, whatever philanthropic motivations HPH
might have had, HPH had specific intentions of building market power through the
merger. (See CCRFF 2432). In additiorr, Evanston’s pre-merger strategic documents and
testimony from ENH senior managers show that Evanston’s goals were the like the HPH
goals discussed m CCRFF 2432. Evanston’s goals were: |

. “[T]o join forces and grow together rather than compete with each other”

(CX2at7)
. To ““not compete with self”” (CX 1 at 3)
. To “strengthen negotiation capability with managed care companies

through merge entities” (CX 1 at 3)
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© {—} (CX

1566 at 9; Neaman, Tr. 1138 in cameéra; RX 2015 at ENHL MO 3485)

. {!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!}
(CX 1566 at 9; Neaman, Tr. 1138, in camera; RX 2105 at ENHL MO
3485)

. To make the merged entlty “1nd1spensable to marketplace” (CX 19 at 1)
oo d
. To get better prices and better terms on contracts with health plans
L (Neaman, Tr. 1036) : :

. “To achieve negotiating strength as a combmed system of 3 hospitals.”
(RX 704 at ENH HJ 001643).

2438. As chairman of the Healthcare Foundation of Highland Park, Styer believes that
the Merger has unequivocally improved HPH and the patient’s experience from the time the
patient enters to when the patient exists the hospital. (Styer, Tr. 4986-87; RX 1359). The

Healthcare Foundation of Highland Park, again another product of the Merger, has been .
“absolutely” beneficial to the Highland Park community. (Spaeth, Tr. 2282).

Response to Finding No. 2438:

Respondent’s finding is contradicted by the record evidence. With respect to the

purported improvement in patient experience, Complaint Counsel’s expert, Dr. Romano,

found no discernible improvement in quality of care at ﬁighland Park after the merger.

(See CCFF 2058-2132). {
I (S CCEF 2135, in camera).
| Furthermore, Respondent’s finding is incomplete and misleading to the extent that
it implies the foundation was a new, merger-related benefit to the Htghland Park
' community. (See CCRFF 2426). The establishment of a separate, pest-merger
foundation to serve Highland Park was designed to compensate the Highland Park

community for the loss of control when HPH merged with Evanston. (Kaufman, Tr.
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5855-56). Without the merger, there would be no Ioss of control and hence no need to-
. o

compensate the community. (Kaufman, Tr. 5856). Respondent’s reference to the

creation of the‘foundatio'ri is especially ironic given that, during the merger negotiations,

U . '
Evanston attempted to minimize the amount of funds that Highland Park would

contribute to the post-mérger foundation. (Kaufman, Tr. 5863).

sb: , » The Highland Park Healthcare Foundation Cbntributes Funds
to HPH for the Benefit of the Community :

. ,2439. The Foundation Agreement creating the Healthcare Foundation of Highland Park -
obliged the Foundation to send to ENH the greater of.100% of its investment earnings or $8
million in 2000, the greater of 75% of its investment' earnings or $6 million in 2001 and 2002,
and the greater of 50% of its investment earnings or $4 million for every year thereafter. (RX .

- 2037 at HFHP 1362; Styer, 4980-81; Spaeth, Tr. 2281; Neaman, Tr. 1261; Belsky, Tr. 4898).
The Foundation Agreetnent, in turn, obliges ENH to use the money it gets from the Healthcare
Foundation to offset the costs of uncompensated care and other clinical programs at HPH
selected at ENH’s discretion. (RX 2037 at HFHP 1362; Styer, Tr. 4981).

Response to Finding No. 2439:

Respondent’s finding is irrelevant. Proof of anticompetitive intent is not a
requirement in a merger case, and even assuming, arguendo, the existence of
philanthropic motivations or conduct, both ENH and HPH had other motivations related
to building markét power through the merger. (See CCRFF 2432, 2437).

2440. The majén'ty.of the Healthcére Foundation’s funds sent to ENH are used to »
support indigent or uncompensated care at HPH. (Styer, Tr. 4981; H. Jones, Tr. 4179-80). Even
though Highland Park is a wealthy community, it has a large number of seniors.and minority '
groups who cannot pay for healthcare. (Styer, Tr. 4981). Consequently, the cost of charity care
at HPH exceeds the annual payment that ENH receives from the Foundation. (H. Jones, Tr.
4179-80).

Response to Finding No. 2440;

Respondent’s finding is irrelevant. Proof of anticompetitive intent is not a
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requirement in a merger case, and even assuming, arguendo, the existence of .

1

philanthropic motivations or conduct, both ENH and HPH had other motivations related

off.

to building market power through the merger. (See CCRFF 2432, 2437).

: '

} 2441. The HPH team that negotiated the Foundation Agreement agreed to the annual
contribution to ENH because: (1) they wanted the Highland Park community to know that the
money raised by the community. for the old HPH Foundation would still support HPH; and (2) to
assure that the money would be spent at HPH. (Styer Tr. 49821

-Response to Finding No. 2441:
Respondent’s finding is irrelevant. Proof of anticompetitive intent is not a
requirement in a merger case, and even assuming, arguéndo,, the existence of
. . philanthropic motivations or conduct, both ENH and HPH had other motivations related
to building market power through the merger. (See CCRFF 2432, 2437). .
2442, Styer believes that the annual payment from the Healthcare Foundation to ENH is
a very fair arrangement because it is a “drop in the bucket” compared to the over $100 million
ENH has spent on improving the HPH campus since 2000. (Styer, Tr. 4982; Kaufman, Tr. 5833-
34). In addition, Styer believes that the annual payment from the Healthcare Foundation to ENH
is a very fair arrangement because the annual contributions demonstrate to the Highland Park

.community and ENH the desire to continue to support the HPH campus (Styer, Tr. 4983;
Kaufman, Tr, 5833-34).

Response to Finding No. 2442:

Reépondent’s finding is irrelevant. Proof of anticompetitive intent is not a
requirement in a merger case, and even assuming, arguendo, the existence -of
philanthropic motivations or conduct, botil ENH and HPH had other motivétions related
to building market power through the merger. (See CCRFF 2432, 2437).

c. The Highland Park Healthcare Foundatwn Prov1des Grants
‘ To Community Organizations

2443. The Healthcare Foundation of Highland Park also dispenses grants to charities in
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the Highland Park area." (Styer, Tr. 4987-88). Since its creatioh, the Healthcare Foundation of
Highland Park has given roughly $26 million back to HPH and another $3-4 million to
organizations within the greater Highland Park community. (Styer, Tr. 4974).

Response to Finding No. 2443:

’ i " . ' . . . ., a, . . ‘-
Respondent’s finding is irrelevant. Proof of anticompetitive intent is not a

requirement in a merger case, and even assuming, arguendo, the existence of

philanthropic metjvations or conduct, both ENH and HPH had other motivations related

to building market power through the merger. (See CCRFF 2432, 2437). In addition, the

. pre-merger Highland Park foundation’s mission also was to benefit the greater Highland

i

Park community. (See CCRFF 2429).

2444, In 2002, the Healthcare Foundation awarded $500,000 to the Lake County Health
Department to establish a community healthcare clinic in the Highland Park/Highwood area to
improve access to healthcare for underserved populations in southeast Lake County. (RX 1238
at HFHP 2565). ‘ ; : '

Response to Fin(iing'No. 2444:

Respondent’s')fmdi'ng is irrelevant. Proof of anticompetitive intent is not a
i'equiremcnt ina merger case, and e\;en assuming, arguendo, the existence of |
philanthropic motivations or conauct, both ENH and HPH had other motivations related
to building market power through the merger. (See CCRFF 2432, 2437). In addition, the
pre-merger Highland Park féundétion’s mission also was to benefit the greater Highland
Park community. (See CCREF 2429).

. 2445. Groups interested in receiving funding from the Healthcare Foundation must then
submit an application to the Foundation which the allocation subcommittee will first review.
(Belsky, Tr. 4896). The allocation subcommittee will vote on applications for funding and will

decide how much money should be allocated to which groups before passing their
recommendations on to the full board. (Belsky, Tr. 4896).
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Resm_mse to Finding No. 2445:

off,

Respondent’s finding is irrelevant. The process by which funds are granted have

nothing to do with the merger analysis.
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X. REMEDY ° f ! '

A. Divestiture Is Not A Proper Remedy Because The Merger Was N ecessary To
: Achleve Quallty Improvements At HPH :

2446. Overall ENH ,Spent. $120 million on capital improvements at HPH after the |
Merger. (Hillebrand, Tr.' 1977 Neaman, Tr. 1250). HPH could not have made comparable
1nvestments in HPH on its own. (Spaeth Tr. 2280- 81)

| Resgonse to Finding No. 2446: O "

H, lll . It

Th1s and all of Respondent's findings in Sectlon X(A) are irrelevant to the issue of

| divest1ture. Section X(A) of Respondent's re‘medy findings has the title "The Merger Was
. Necessary To Achjeve Quality Imlgrovementé‘At HPH." Thus, by invoking facts that
' Respondentev'iews as proving that post-merger ehanges at HPH were merger specific,

Respondent is simply arguing the question of liabilify. Complaint Counsel objects to this
practice because a discussion of remedy assur.nes, arguendo, that Respondent hae not
prevailed on the cil'lestion of liability. This means, among other things, that censideration
of remedy begins wi'tlll'l the.assumption that the.Court has already rejected Respondent’s
claims that merger-specific improvemeﬁts in quality of care ou‘tweighed the merger’s
anticompetitive harm (various evidence also supports the view that most of ENH’s post-
merger changes at HPH were net merger-specific, see CCEF 2294-2443). Mo_reover, |
even if the merger was r}ece'ssary to a particular change, it does not follow that the change |
eould net be malintained by an acquirer aﬁer divestiture of HPH (Varioﬁs evidence

supports the view that most post-merger changes could be maintained after divestiture,

see CCFF 2560, 2567-2580). Without waiving this objection, Complaint Counsel

nevertheless responds below as to Respondent's remedy findings.
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Finding 2446 is irrelevant to the issue of remedy. To the extent it has felevance to ‘

'

the issue of liability, various evidence supports the view that the changes were not merger
. "

specific because HPH possgssed the financial assets to implement changes on its own

(see CCFF 302-372, 2440-2443; CCRFF 2298-2413) a;;d was aﬁ attractive candidate for

other mergers (see CCFF 368-372). In any event, dive;titure is needed in this case, in'

: z o
part to prevent future anticompetitive harm.

Future Anticompetitive Harm
Respondent has claimed that Complaint Counsel must show that, with the merger,

there is a likelihood of future anticompetitive harm. As discussed in the brief, there is no

requirement of showing in 2005 future anticompetitive harm, although Complaint

Counsel has proved it in at least two ways.

" First, Complaint Counsel’s and Respondent’s experts, as well és Respondent, all
made estimates of the postQmerger market shares and market concentration,'v'vhicih show
that the post-merger market ié highly concentrated al;cli. that the increaée' in concentration

was sufficient to create a presumption that the merger created or enhanced market power

_or facilitated its exercise. (Haas-Wilson, Tr. 2452, 2667; Noether, Tr. 5963; CX 84 at 21.

See Merger Guidelines, §§ 1.5n.17, 1.51).

| Second, ComplaintA‘Cou:nsel has presented direct evidence that, through the.
merger, Respondént gained market poWer, and direct evidence of rﬁarket power in the
past has significant probative value in demonstrating that a defendant will continue to
dominate the market. This direct evidence that Respondent had market power includes

the following.
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Post-merger, ENH exercised market power, attained through the merger, to raise
. 1 '

prices in various ways. For example, ENH: (1) moved health plans to one contract for all

three ENH facilities, i.e.; the Evanston or Highland Park pre-merger contract, whichever

. , ' ‘ .
had the higher ratés (see CCFF 822-847); (2) added a premium to the higher of the

Evanston or Highland P‘vark contract rates (see CCFF 848-880); (3) moved health plans

from a fixed price contract td a discount off charges contract or to a contract that
A cbntaine'd more discount off charges provisions than the pre-merger contract (s.ee CCFE
. 813-821); (4) “equali'zed” the Evanston and I-IIighland Park chargemasters by adopting in
2000 ‘the higher of the'Evaﬁston or Highlaﬁd Park chargémaster list prices for the
~ particular prbddct o'r ser\(ice.(see‘ C.CFF‘ 881-903); and (5) repeatedly increased ENH’s
Chargemaster list prices in the years following the merger (see CCFF 918-927, 942-958).
None of these price increases was a ong-time price increase that was rescinded a
year after the increasg¢. (See, é.g., cX 5910, ;egarding £hC dates of the contract revisions
of fifteen health plans, as well as the i)os’t-merger contracts listed in CX 5910, which are
iﬁ evidence). Instéad? as Resi)ondent itself recognized, these price increasés would be in
effect indefinitely: |
- At least $10 million “ongoing” (i.e., annually into the future) in revenue
enhancerent just from converting all of Respondent’s hospitals to the existing
contract of éither Evanston Hospital or Highland Park, whichever contract had the
| more favorable rate. ’(CX 23 at 2). |

- At least $18 million in additional annualized net révenue from the re-negotiation

with only six named health plans and some small PPO contracts (out of a total of
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approximately 35-40 contracts) (CX 5 at 5; Hillebrand, Tr. 1820; S'irabian, Tr.
- 5717. See CX 17 at 5-8). ‘ L
. .
- A projected $100 million in increased gross revenue annually from adopting in -

: W . '
2000 the higher of the Evanston or Highland Park chargemaster list prices (CX

2237 at 1; CX 42 at 2; CX 2462 at 1; CX 2238 at 1; CX 2239 at 1; CX 2384 at'2).
. . oA '

- (.

B (Cx 452t 8; RX 1687 at ENHL BW 027653, in camera).

Furthermore, none of these dollar estimates (which came from ENH’s files)

reflect the total antitrust injury caused (and still being caused) by ENH’s post-merger

exercise of its market power. Generally, each method that ENH used to raise prices

would further increase the revenues that ENH received from the other methods it used to

- raise prices. For example, ENH increased its revenues when it re-negotiated its contracts

to add one or more discount off charges formulas, andl then it further increased the effect
of those conﬁact re-negotiations when it increased the li'st IIJrices in its chargemaster.
(Newton, Tr. 366; CCFF 799-800, 955-957); | _
]
_} (Hillebrand, Tr. 1706. See Hillebranci, Tr. 171 1; Ballengee,
Tr. 227, in camera; Chan, Tr. 667). With a discount off charges provision in the contract,

ENH can get a price increase, by implementing a chargemaster iricrease, as often as it

wishes without having to re-negotiate the contract. || GGcEcTcTGNNNNGGGEE
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- | ! :
-} (Nei:vton; Tr. 365-66; RX 1687 at ENHL BW 027653, in camera).
. . . ] ' . :
Furthermore, Complaint Counsel presented evidence that health plans remained

~ unwilling to terminate their contracts with ENH and to discipline ENH by contracting

with 6ther hospitaIs; 1in response to the price' increases. (See, e.g., Neaman, Tr. 1211-12; -
CCFF 273, 278, 283). Indeed, ENH management did not even consider the riék of health
- pl_ans switching to othef hospitals due to ENI-'I.’S pﬁce increases. (Neaman, Tr. 1212}
| Hillebrand, Tr. 1753-55, 1’}57-5 8, 1764-65; Newton, Tr. 367). Health plans n’éed ENH in
théir network, mean'jng that ENH \;Vill‘clontilnue to enjoy market power in the future (See,
e.g., CCFF 273,278, 283). . =
—} (Foucre, Tr. 898, 889.‘ See Neary,
Tr. 609; Newton, Tr. .3.66; Hélf—Darcsf, Tr. 1522, in camera; Mendonsa, Tr. 524-28
(.
camera). The only recourse, a h_eaitﬁ plan such as United ﬁas in the face of large
chargemaster iﬁéreases is to request the're-negotiationvof its contract in an attempt to
achieve more ﬁxc;d rates and more predictable pricing - just as United first did in 2002.
(Foucre, Tr. 892-93).

Finally, ENH’s change in pricing strategy after 2003 with respect to United (after

the FTC instifutqd its investigation of the merger), does not have any probative value to
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show that prices we;g'then reasonable and, thus, that the merger was not anticompetitive.

{—

=} (Foucre, Tr.

897; cx 57 at 1, in camera. See Foucre, Tr. 897 ({_

;_})g (I

I (CX 20 at 1. See CCREF 911; Foucre,

Tr. 892-93, 921-23; Foucre, Tr. 1101; ;'n »camem‘; CcX 6284 5,:1t 1; CX 426 at 1, in camera;
| 'CX 5176 at 1). | | | |

In summary, the merger violates Section 7 of the Clayton Act, whether or not
| ENH has fully exercised its market power in the past year. If ENH is ﬁot ordered to
divest itself of Highland Park, ENH wiil retain the market powér it gained thl;ough the
merger, and it will be unfettered to implement more arlld larg‘er‘ price iﬁcreases.

2447. The quality improvements ENH made after the I;/Ierger enabled HPH to offer.
services not typically offered by community hospitals. (Wagner, Tr. 3999-4000; Romano, Tr.
3334; Neaman, Tr. 1352; Dragon, Tr. 4325, 4344-48, 4370-71; Chassm Tr. 5329; RX 1341 at
ENHE TH 975). .

Response to Finding No. 2447:

This finding is irrelevant to the issue of remedy. To the extent it has relevance to
the issue of liability, various evidence supports the view that the changes made by ENH
after the merger were not merger-specific because HPH, on its own or with others, could

have achieved the same changes. (See CCFF 2374-2380, 2394-2415; CCRFF 1677,
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1714-1721, 1724-1725, 2001, 2004, 2006).
, ' . )

2448. There was no evidence that, before the Merger, HPH had the plans or the capacity
to implement the quality changes that occurred after the Merger, or that HPH could have
accomplished similar i mprove---ents through a joint venture. (Chassin, Tr. 5390-93).

ResponSe to Findir_lgl No. 2448: |

This finding is inelevant to the issue of remedy. To the extent it has relevance to

. the issue of liability, various ev1dence supports the view that the changes made by ENH
after the merger were not merger spec1ﬁc because HPH, on its own or with others, could
~ have achieved the same changes. (See CCFF 2294-2443).

2449. Accordingly, the Merger was neceésary to bring about the vast majority of the
- quality improvements made at HPH, thus improving patient care. (Chassin, Tr. 5381).

Response to Finding No. 2449:

'

This finding is irrelevant to the issue of remedy. To the extent it has relevance to

‘the issue of liability, various evidence supports the vievtx that the changes made by ENH 4

X
!

after the merger were not mérg_er specific because HPH, on its own or with others, could
have achieved the same changes. (See CCFF 2294-2443).

1. HPH Was Not Capable Of Remedying Its Quality Problems,
Implementing New Services, Or Improving Old Ones Without The
Merger

a HPH Lacked The Fmanclal Capacity To Implement Necessary
' Quality Improvements '

2450. Before the Merger HPH had significant deficiencies in its physical plant that
limited HPH’s capacity to render adequate care and ensure the health and safety of its patients.
(Chassin, Tr. 5285-86; RX 545 at ENH JH 11578). Additionally, the equipment in several
service areas such as radiology and pathology was old and outdated and in need of replacement.
" (O’Brien, Tr. 3491, 3508; Chassin, Tr. 5359; Victor, Tr. 3614).

Response to Finding No. 2450:
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This finding is irrelevant to the issue of remedy. To the extent it has relevance to 4

the issue of liability, various evidence supports the view that: (1) prior to the merger,
: » o, ‘

HPH had some, but not sigﬁiﬁcant, deﬁciencies that concerned the Department of Healtﬁ
and Human Services most of which HPH corrected befc;[fe the nie?ger (see CCRFF 1512);
(2) the changes made to HPH’S facilitiés do not necessarily constifute improvements inA
quality of care to thé extent that the changeé made toltl';e ‘I-IPH plant after the merger |
conlstitute structural changes (see CCRFF 1516); and (3) the chaﬁges were‘ﬁot merger
'spéciﬁc because the physical facilities at HPH would have been uﬁgraded had the mergef
not occurred (see CCRFF | 1514).

| 2451. HPH also lacked the money to improve patierit care aﬁd grow services before thel

Merger. (H. Jones, Tr. 4098-99; Kaufman, Tr. 5814-15). The capital expenditures proposed in,

its 1997-2001 strategic plan were not “going to begin to get at the problems” occuirring at HPH.
(Kaufman, Tr. 5826). - ‘ v '

Response to Finding No. 2451:

| This finding is inelevaﬁt to the issue of remedy. To the exteﬁt it hés relevance to
the issue of liability, various evidence supports the view that HPH was financially strong
prior fo the merger and possessed the financial assets to implement changes 6nAits own.
(See CCFF 302-372, 2440-2443; CCRFF 2298-2413). ..

2452. Due to HPH’s declining financial condition, it lacked the capacity or resources to -
- make the $120 million in capital investments that was made by ENH. (Neaman, Tr. 1353).
Capital expenditures similar to ENH’s investment would have “tanked” the organization.
‘(Neaman, Tr. 1353). Thus, HPH’s declining financial condition prevented it from making the
necessary capital expenditures to remedy its quality problems, improve the services it already
provided, or add new services. See Section IX.B If HPH had merged with a hospital other than.
Evanston Hospital, it could have achieved the same quality improvements that resulted from the
Merger only if that other hospital had the capacity to make the same level of investment in HPH
that Evanston Hospital did. (Chassin, Tr. 5395). : '
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Response to Finding'No. 2452:
B ] . '

- This finding is irrelevant to the issue of remedy. To the extent it has relevance to
the issue of liability, various evidence supports the view that HPH was financially strong

] o ' : . . ' .
prior to the merger and possessed the financial assets to implement changes on its own.
. ;

' (See CCFF 302- 372 2440- 2443 CCRFF 2298-2413).

[

+be , v HPH Lacked The Capac1ty To Effect Orgamzatlonal Change

2453. Before the Merger, HPH also lacked the capacity to implement the quahty
changes that occurred post- Merger (Chassin, Tr. 5390-91).

it '
I

| Response to Finding No. 2453:

This ,f'mding. is irrelevant. to, the issue of remedy. To the extent it has relevance to

i

the issue of liability, various evidence supports the \riew that the changes made by ENH

after the merger were not merger specific because HPH, on its own or with others, could
have achjeved the same changes (See CCFF 2294-2443).

2454. As dlscussed in Sectlon VIII.D, ENH improved the quality at HPH after the
Merger in 16 different areas. (Chassin, Tr. 5381-82; RX 2045). It accomplished this
improvement in three ways: (1) by integrating the clinical and administrative systems of
management and oversight between Evanston Hospital and HPH, an integration that required
merging all of the clinical departments, service departments and management structures; (2) by
immediately and broadly exporting Evanston Hospital’s collaborative and multidisciplinary
culture to HPH; and (3) by investing in either expanding clinical services, upgrading equlpment
or changing the physical plant. (Chassin, Tr. 5382).

Response to Fihding No. 2454:

This ﬁndmg is irrelevant to the issue of remedy. To’the extent it has relevance to
the issue of liability, various evidence supports the view that: (1) quality did net
significantly improve at HPH after the merger. (See, e.g., CCRFF 1229; CCFF 2032-

2293); and (2) the changes made by ENH after the merger were not merger specific
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because HPH, on its own or with others, could have achieved the same changes. (See

CCFF 2294-2443). ‘
i
2455. Clinical integration and ENH’s collaborative culture were necessary to achieving.
the vast majority of the improvements. (Chassin, Tr. 5388; RX 2045). For example, a complete
“transformation of leadership was required to bring about changes in quality assurance. (Chassin,
Tr. 5389). Before the Merger, there was no effective physician discipline, and the physician
leaders were unable to address physician behavior. (Chassin, Tr. 5389-90). The integration of
the clinical departments at Evanston Hospital and HPH gavel full-time Evanston Hospital clinical
chairs the ability to implement quality assurance systems already in place at Evanston Hospital.
" (Chdssin, Tr. 5389-90). Thus, the Merger was necessary to achieving meaningful improvement
in quality assurance at HPH. (Chassin, Tr. 5389). _

Response to Finding No. 2455:

This finding is irrelevant to thel issue of remedy. To the exfent it has relevance to
4the issue of liability, various evidence supports the VieW that:' (1) quality assurance did |
not significantly improve at HPH after the merger (see CCFF 2209-2231, 'CCRFF 1414-'

| 1459); and (2) the changes in euality assurance made by ENH after the’ merger were not

merger specific because HPH, on its own or with others, could have achieved the same

changes (see CCFF 2426-2429; CCRFF 1417-1418).

2456. The HPH nursing issues also could not have been solved before the Merger
because HPH lacked a culture — throughout the hospital, through administration, or through
physician leadership — that promoted positive nurse/physician relationships. (Krasner Tr. 3739)
Solving the cultural issues at HPH with respect to nursing required a change of the hospital
systems, administration and physician leadership. (Krasner, Tr. 3739). Support for cultural
change had to be pervasive throughout the organization. (Krasner, Tr. 3739). Without the.

- cultural change that ENH brought to HPH, nursing services would not have improved. (Chassin,
Tr. 5388). Thus, HPH could have achieved similar improvements by merging with a hospital
other than Evanston Hospital only if that hosp1ta1 had the same kind of collaborative culture.
(Chassin, Tr. 5395).

Response to Finding No. 2456:

This finding is irrelevent to the issue of remedy. To the extent it has relevance to
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the issue of liability, various evidence supports the view that: (1) nursing quality did not

' I ' .
significantly improve at HPH after the merger (see CCFF 2138, 2165-2185; CCRFF ‘

1338-1413); and (2) the changes in nursing made by ENH after the merger were not

[} ! ' . . .
merger specific because HPH, on its own or with others, could have achieved the same

.changes (see CCRFF 1397-1407).

2457. Indeeds.even though HPH could have hired a consulting firm to identify problems
in nursing, HPH needed the expertise and experience that Evanston Hospital brought to the
Merger to change the culture and organizational style of the hospital. (Chassin, Tr. 5389). HPH
could not have made those same changes on its own. (Chassin, Tr. 5389).

tt [
|

" Response to Finding No. 2457

This,ﬁnding is irrelevant to the issue of rémedy. To the extent it has relevance to .

the issue of liability, various evidence supports the ﬁew that: (1) nursing quality did not

significantly improve at HPH after the merger (see CCFF 2138, 2165-2185; CCRFF

1338-1413); and (2) the changes in nursing made by ENH after the merger were not

1
"

merger speciﬁc because HPH, on its own or with others, could have achieved the same
changes (see CCRFF 1397-1407).
245s. (I

B, (Silver, Tr. 3924-25, in camera). (R
I : (Silver, Tr. 3924-25, in

camera). {

} (Silver, Tr. 3925, in camera). .

Response to Filiaing No. 24V58: .

This finding is irrelevant to the issue of remedy. To the extent it has relevance to

the issue of liability, various evidence supports the view that: (1) q ]
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I (sc- CCFF 2186-2208, in camera); and (2) the changes in the OB/Gyn
o

Department at HPH made by ENH after the merger were not merger specific because
o " ‘ »
HPH, on its own or with others, could have achieved the same changes (see CCFF 2417-

2425). | - | ) |
, o
2. The Improvements Made’ By ENH Could Not Have Been Achleved
Through Joint Ventures

2459. The Merger was necessary to produce the extremely high quality cardiac surgery
program at HPH today. Cardiac surgery is a highly complex and team-dependant service. In
fact, cardiac surgery is probably the most complex and team-depengdant service that exists at
HPH post-Merger. The close collaboration of all team members — from the perfusionist, to the
surgeon, to the physician’s assistant, to the ICU and OR nurses — is absolutely necessary to the
performance of high quality cardiac surgery. This collaboratlve culture d1d not exist at HPH
before the Merger. (Chassin, Tr. 5392). |

Response to Finding No. 2459:
This finding is irrelevant to the issue of remedy. To the extent it may. have

relevance to the issue of liability, various evidence supports the view that: (1)

{
I (s CCRFF 1565, in camera); (2) the changes
were not merger specific because HPH had planned to implement a cardiac‘su;gery
program and would have irriplemented such a program in the absence of the merger (see
CCRFF 1577); and (3) aﬁy cardiac surgery pfogram that HPH would havé launched
without the merger that resulted in quality at the level of Swedish Covenant Hospital or
Weiss Hospital would have been acceptable, according to ENH (see C‘CRFF 1629).

2460. If the cardiac surgery program at HPH had been launched through an affiliation or
joint venture, the program would have been of significantly lesser quality, similar to the
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prégrams at Weiss Hospital br Swedish Covenant Hospital. (Chassin, Tr. 5392-93).

Response to Finding No. 2460:

This ﬁilding is ii‘rélevapt to the issue of remedy. To the extent it may have

) |' . : TR} . . . .
relevance to the issue of liability, various evidence supports the view that any cardiac
[

surgery program that HPH would have launched without the merger that resulted in

quality at the l'evel of Swedish Covenant Hospital or Weiss Hospital would have been

acce_ptable, according to ENH. (See CCRFF 1629).

2461. Neither Weiss Hospital nor Swedish Covenant Hospital is owned or operated by
ENH. (Rosengart, Tr. 4443). Rather, ENH cardiac Surgeons practice at these two sites only
_ through an affiliation agreement. (Rosengart, Tr. 4443). As a result, both cardiac programs
function independently of ENH. (Rosengart, Tr. 4444, 4489, 4500-01).

Response to Finding No. 2461:

This finding is irrelevant to the issue of remedy. To the extent it may have
relevance to the issue of liability, see CCRFF 2459.

2462. Due to this lack of integration, the quality of cardiac surgery performed at HPH is
hlgher than the quality of'cardiac surgery perfonned at the affiliated sites. (Rosengart Tr. 4504).

Response to Fmdmg No. 2462

This ﬁndlng is irrelevant to the issue of remedy. To the extent it may have
relevance to the issue of liability, see CCRFF 2459,

2463. The complete integration between Evanston and HPH allows certain cutting edge
procedures to be performed at HPH that otherwise would not be performed at an affiliated
hospital. (Rosengart, Tr. 4492-93). For example, vein harvesting techniques using periscopes
through a one inch i incision and bloodless surgery, which is performed only at a handful of
hospitals in the country, are performed at HPH but not at Swedish Covenant or Weiss Hospital.
(Rosengart, Tr. 4494-96). Dr. Rosengart explained: “We are not doing [advanced surgical
techniques] at either Swedish or Weiss. I wouldn’t feel comfortable. It really involves a lot of
integration of anesthesia and nursing, equipment, resources and things like that, and by virtue of
. not having that sort of commonality of the team, probably would not — certainly no in — not in the
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near future do it at either of those sites.” (Rosengart, Tr. 4493). .

Response to Finding No. 2463:

o,
This finding is irrelevant to the issue of remedy. To the extent it may have

"

relevance to the issue of hablhty, various evidence supports the view that any cardiac

surgery program that HPH would have launched without the merger that resulted in '

)

' quahty at the level of Swedish Covenant Hosp1ta1 or WCISS Hosp1ta1 would have been
acceptable, according to ENH. (See CCRFF 1629).

2464. New technology is also adopted more quickly at HPH because of the common
leadership and structure at Evanston Hospital and HPH. For example, when a new stenting
technology came out two years ago, Evanston and HPH simultaneously adopted it well ahead of
‘other cardiac programs in the Chicago area. (Rosengart, Tr. 4496-97).

- Response to Finding No. 2464: " ' 4 .
‘ This finding is irrelevant to the issue of remedy. To the extent it ma}.r have
relevance to the issue of 11ab111ty, see CCRFF 2459.
, 2465 Additionally, more private and government funded research takes place at HPH
than at affiliated hospitals because the affiliated hospitals maintain separate infrastructure,

separate Institutional Review Boards and separate contracting practices. (Rosengart, Tr. 4496).

Response to Finding Ne. 2465:

This f'mding'is irrelevant to the issue of remedy.. To the extent it may have
relevance to the issue of liability, see CCRFF 2459.

2466. The integration from the Merger also affords HPH’s cardiac surgery program staff
access to ENH’s state-of-the-art medical technology. (Rosengart, Tr. 4566).

Response to Finding No. 2466:

This finding is irrelevant to the issue of remedy. To the extent it may have

relevance to the issue of liability, see CCRFF 2459.
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2467. An affiliationfagreement does not afford sufﬁcient control of the cardiac surgery
program to ensure quality. For example, HPH is subject to ENH’S quality assurance program,
but Weiss Hospital and Swedish Covenant Hospital are not. (Rosengart, Tr. 4467-68, 4550).

'Résponse to Finding No. 2467

. N : :
This finding is irrelevant to the issue of remedy. To the extent it may have

relevance to the issue of liability, various evidence supports the View that any cardiac

v 0ol

surgery program-that HPH would have launched Wlthout the merger that resulted in,

quality at the level of Swedish Covenant Hospital or Weiss Hospital would.have been
. acceptable, according to ENH. (See CCRFF 1629)

2468. Further, ENH has not been able to resolve issues with the adrmmstratlon
resources and the ability to obtain necessary upgrades at Weiss Hospltal Consequently,
surgeries performed at Weiss Hospital are kept more basic, and patients with complex cases are
transferred to Evanston Hospital. (Rosengart Tr. 4503-04).

Response to Finding No.v2468:

This finding is irrelevant to the issue of remedy. To the extent it may have

X
t

relevance to the issue of liability, various evidence supports the view that any cardiac

surgery program that HPH would have launched without the merger that resulted in

quality at the level of Swedish Covenant Hospital or Weiss Hospital would have been

acceptable, according to ENH. (See CCRFF 1629).

2469. Outcome data confirms that the quality of cardiac surgery performed at HPH since
the Merger is of a higher quality than that done by hospitals with cardiac surgery programs '
opened through affiliation with ENH. (Rosengart, Tr. 4502-05). Moreover, the length of stay for

cardiac surgery patlents is longer at Swedish Covenant Hospital than at HPH. (Rosengart, Tr.
4501). -

Response to Finding No. 2469:_

This finding is irrelevant to the issue of remedy. To the extent it may have
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relevance to the issue of liability, various evidence silpports the view that any cardiac

surgery program that HPH would have launched without the merger that»resulted in

v "
quality at the level of Swedish Covenant Hospital or Weiss Hospital would have been

"

acceptable, according to ENH. (See CCREF 1629).

3. The Geographic Proximity Of Evanston Hospitai To HPH Was '
Essential To Improving The Quality At HPH

2470. HPH could not have achieved similar unprovements by merging with a hosp1ta1
that was not in close geographic proximity to HPH. (Chassin, Tr. 5395)

Response to Finding No. 2470:
" This finding is irreievant to th'e. issue of rerﬁedy. To lthe extent it has relevance to
Athe issue of liability, various evidence supports the vi('axliv that fhé changes ‘made by ENH |
after the merger were not merger specific because HPH, on its own or with others, could'
have achieved the same changes. (See CCFF 2294-2443). In any eveﬁt, Respondent
claims that there are four hospitals closer in driving time to HPH than Evanstsn (RFF
394), which, assuming, arguendo, closeness is impOI;csnt, raises other merge;
possibilities. |
2471. The relatively close geographic proximity of Evanstoﬁ Hospital to HPH enables
physicians to rotate between the HPH and Evanston Hospital campuses — as occurs in the
pathology, radiology, emergency and cardiac surgery departments. (Chassin, Tr. 5395-96). It

also allows specialists to move back and forth between the HPH and Evanston Hospital
- campuses. (Chassin, Tr. 5395-96).

Response to Finding No. 2471:
This finding is irrelevant to the issue of remedy. To the extent it has relevance to

the issue of liability, various evidence supports the view that the changes made by ENH

after the merger were not merger specific because HPH, on its own or with others, could
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“have achieved the sartie changes. (See CCFF 2294-2443). In any event, Respondent

. |
claims that there are four hospitals closer in driving time to HPH than Evanston (RFF

394), which, aés_umjng, afgztendo, closeness is important, raises other merger

. "
possibilities. '
4. The Merger Enabled HPH To Make Quality Improvements And
Offer Services That Are Not Generally Offered By, And/Or Not
*Feasible For, Community Hospitals
2472. Some, but certainly not all, of the HPH quality improvements that would not have
occurred absent the Merger are summarized below.

it '

* Response to Finding No. 2472;

This ﬁ'nding.is irrelevant.to, the issue of rémedy. In addition, Respondent cites no

_support for this finding. This is contrary to the judge's April 6, 2005, Order on Post Trial

Briefs stating that each proposed finding shall have a valid and correct cite to the record.

To the extent this finding has relevance to the issue of liability, various evidence supports

K
!

the view that the changes made by ENH after the merger were not merger specific
because HPH, on its own or with others, could have achieved the same changes. (See
" CCFF 2294-2443).

a. ENH Upgraded HPH To The Epic System -

2473

} (Romano, Tr. 3162, in camera)

Response to Finqing No. 2473:
This finding is irrelevant to the issue of remedy. To the extent it has relevance to
- the issue of liability, various evidence supports the view that the changes made by ENH

to HPH’s information system after the merger were not merger specific because HPH, on
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its own or with others, .could have achieved the samé,changes. (See CCFF 2403-2415).

2474. Indeed, no community hospital has deployed 4n enterprise grade electronic
medical record system such as Epic. (Wagner, Tr. 3999-4000)* Those hospitals smaller than
HPH that are installing Epic are part of a larger hospital system. (Wagner, Tr. 4000). '

Y

Response to Finding No. 2474:

This finding is irrelevant to the issue of remedy. To the extent it has relevance'to
. . ool
the issue of liability, various evidence supports the view that the changes made by ENH
to HPH’s information system after the merger were not merger specific because HPH, on

its own or with others, could have achieved the same changes. (See CCFF 2403-2415). |

2475. Moreover, the majority of community hospitals toda'y do not have an electronic
medical record that includes CPOE systems. (Romano, Tr. 3334).

Response to Finding No, 2475: o : .
‘ This finding is irrelevant to the issue of remedy. To the extent it has lrelevance to
the issue of liability, various evidence supports the‘ viéw that the changes made by ENH
t(; HPH’s information system after the merger were not merger speciﬁc beéause HPH, on
its own or with others, could have achieved the same changes. (See CCFF 2403-2415).
b. ENH Vastly Improved HPH’s Oncology Sefvices
2476.  The Merger allowed HPH’s oncology department to, offer facilities, oncology
services, research trials and new equipment that typically are not found in community hospitals.

(Chassin, Tr. 5369, 5371; Dragon, Tr. 4370-71; RX1723). See, Section VIIL.D.2.d., supra.

Response to Finding No. 2476:

This finding is irrelevant to the issue of remedy. To the extent it may have

relevance to the issue of liability, various evidence supports the view that: (1) {-

I (s CCFF 2140-2142,
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2255-2263; CCRFF 1724, in'camera); and (2) the changes were not mergef.speciﬁc
' _ .

because HPH, on its own or with others, could have achieved the same changes (see

CCFF 2374-2380; CCRFF 1724-1725, in camera).

2477. Community hospltals typically do not: (1) have centers similar to the Kellogg
Cancer Care Center; (2) have multidisciplinary site- -specific oncology conferences to discuss
patient treatment; (3) offer coordinated ancillary and support services, such as psycho-social -
~ support, oncology pharmacy services and dietary services — directly on-site; (4) offer the range of
sub-specialty care that ENH brought to HPH after the Merger; (5) perform the level of research
that is required to receive funding from the National Cancer Institute for clinical and cancer
prevention research; o (6) have CT/PET scan machines, which are latest generation of positive
emission tomography scanning devices. (Neaman, Tr. 1352; Dragon, Tr. 4325, 4344-48,
4370-71; RX 1341 at ENHE'TH 975). Many of these services are offered only in academic
teachmg hospitals. (Dragon, Tr. 4322-23; Chassin, Tr. 5371).

Response to Finding No. 2477: .

This finding is irrelevant to the issue of remedy. To the extent it may have -

relevance to the issue of liability, various evidence supports the view that: (1) {-

—} (see CCFF 2140-42,

2255-63; CCRFF 1724 in camera); and (2) the changes were not merger specific because
HPH, on its own or Wllth others, could have achieved the same changes (see CCFF 2374- :
2380; CCRFF 1724-35, in camera).

2478. After the Merger, HPH was able to: open the Kellogg Cancer Care center, have its
patients included in weekly multldlsc1p11nary site-specific care conferences, offer coordinated
ancillary and support services on-site, offer access to a broad range of sub-specialists, receive
additional funding from the National Cancer Institute that gave HPH patients access to a broader
range of treatment and prevention research trials, and purchase a CT/PET scan machine.
(Chassin, Tr. 5369, 5371; Dragon, Tr. 4370-71; RX 1723). See Section VIILD.2.d., supra.

Response to Finding No. 2478:
This finding is irrelevant to the issue of remedy. To‘ the extent it may have

relevance to the issue of liability, various evidence supports the view that: (1) {-
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I (5cc CCEF 2140-2142,
2255-2263; CCRFF 1724, in camera); and (2) the changes were not merger specific
o, ' o

because HPH, on its own or with others, could have achieved the same changes (see

W

CCFF 2374-2380; CCRFF 1724-1725, in camera).

2479. All of the improvements made by ENH to oncology services at HPH post-Merger
caused the American College of Surgeons to change its designation of HPH’s oncology program
from a community oncology pro gram to an academlc hospital cancer center. (Dragon Tr.
4360-61).

Response to Finding No. 2479:
This finding is irrelevant to the issue of remedy.‘ To,the extent it may have

. .relevance to the issue of liability, various evidence supports the view that: (1) {- :

—} (see CCFF 2140-2142, ,

2255-2263; CCRFF 1724, in camera) and (2) the changes were not merger spec1ﬁc

because HPH, on its own or with others, could have achieved the same changes (see

CCFF 2374-2380; CCRFF 1724-1725, in camera).

¢. . ENH Improved HPH’s ICU Services By Adding The Services
Of Intensivists

2480. Intensivist programs such as the one instituted at HPH after the Merger are not
common in community hospitals. (such as HPH before the Merger). (Chassin, Tr. 5329).

Response to Finding No. 2480:

This finding is irrelevant to the issue of remedy. Td the extent it may have
relevance to the issue of liability, various evidénce suﬁports the view that: (1) intensive
care at HPH after the merger did not significantly iﬁlprove (see CCFF '2273-2278;

CCREFF 1672); and (2) the changes were not merger specific because HPH, on its own or
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with others, could have achieved the same changes (see CCFF 2394-2402; CCRFF 1677).

2481. The Leapfrog Group conducted a survey that tallied the number of hospitals

. reporting intensivist programs. (Chassin Tr. 5329-30). Only 6 out of 37 hospitals reporting to
LeapFrog in Illinois had intensivist programs, and three of those six hospitals were the ENH
hospitals. (Chassin, Tr. 533q, Romano Tr. 3324).

Response to Fmdmg No. 2481:
This finding is irrelevant ;Lo the.issue ef rerﬁedy. To the extent it may have
‘relevance to tﬁe';se;'le of .liability, various evidence supports the view that: (1) intensive
care at HPH aﬁer the merger did not significantly _irﬁprove (sée CCFF 2273-2278 ;
.. CCRFF 16725; and (2) the -changesn were not :'rrllerger speciﬁe because HPH, on its own or
with others,. could have achieved the same cﬁanges (see CCFF 23§4-2402; CCRFF 1677). .

d. ENH Provided Much-Needed Improvements To HPH’s
Ob/Gyn Services '

2482. —
I (Silver, Tr. 3889-90, in camera). (N
-} (Silver, Tr. 3890, in camera) :

Response to Finding No. 2482:

This finding is' irrelevant to the issue of remedy. To the extent it may have

relevance to the issue of liability, various ev1dence supports the view that (1) {-

R G- CQFF 2186-2208, in camera; CCRFF 1233-1333); and (2) the changes

were not merger specific because HPH, on its own or with others, could have achieved

the same changes (see CCFF 2417-2425).
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B. Divestiture Is Not A Proper Remedy Because It Would Erode Quality Of
Care Improvements Resulting From The Merger And Thus Harm '
Consumers ' -
2 |
2483. The divestiture of HPH would likely erode a number of the improved quality and
increased services achieved as a result of the Merger. (Chassin, Tr. 5139, 5397). Accordingly,
. the proposed remedy of divestiture, if imposed, would harm — not benefit — consumers.
(Noether, Tr. 6037). There could not be divestiture in the inpatient market without harming
outpatient quality as well. (Baker, Tr. 4609). . ' . ) :

I’I\‘

Response to Findihg No. 2483:

This and all of Respondent's ﬁhdings in Section X(B) are irrelévant fo the issue of
divestiture. Section X(B) of Respondent’s remedy ﬁndi_ngs argues that divestiture "would
érode quality of care,imprévementys" éﬁd thus harm consumérs. Again, a discussion of

Arer'nedy assumes, arguendo, that Respondent did not I'Drevail 6n the liability question.

Among other things, this would mean that the Court found that quality improvements

either did not occur, or were not significant, and that they did not outweigh the

anticompetitive harm created by the merger. Thus, even if a divestiture were to erode all
of the alleged quality improvements at HPH, divestiture could not, on balance, harm
consumers. This is because the divestiture would also eliminate the anticompetitive lharm

that exceeded the quality benefits. Without waiving these objections, Complaint Counsel -
responds below as appropriate to Respondent's remedy findings. {—

I (s CCEF 2560, 2567-2580, in camera).

This finding is irrelevant to the issue of remedy. In addition, various evidence

- supports the view that divestiture would not have a significant impact on quality at HPH
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even if relevant.
J | ‘.
_} (Romano, T

3193, in camera; see also CCFF 2560, 2567-2580).

[

2484. The maintenance of changes in quality 1mprovements at HPH depend on the

contmued benefits of the relationship derived from ENH. (Chassin, Tr. 5402-03). Maintaining
quality improvement is a continuous process that requires a large amount of input from a variety
of different skills. (Chassin, Tr. 5403). For example, exposure to subspecialists with knowledge
of clinical advancements and the continual monitoring and updating of protocols are quality
1mprovement areas that are constantly changing. (Chassin, Tr. 5403).

"~ Response to Fmdmg No. 2484:

This ﬁnding is irrelevant to the issue of remedy. (See CCRFF 2483). While

“quality improvement is a continuous process,” this process existed at HPH pre-merger

and would likely continue post-divestiture. (See, e.g. CCFF 2295-2383). And while

X]
!

clinical protocols a;re certainly always changmg, HPH pre-merger mamtamed and updated

s1m11ar ‘critical pathways some of Wh_lCh were incorporated into ENH’ S protocols ”

(O"Brien, Tr. 3559-60). In addition, {

—} (Romano Tr. 3170-71, in camera). It is unllkely that

d1vest1ture would effect the use and development of such protocols.

2485 Further, chmcal protocols are mechanisms for resolving problems in health care

treatment that similarly need to be constantly updated and modified pursuant to current
knowledge. (Rosengart, Tr. 4560). Using a protocol developed in the past without constant
minding and attention likely will decrease the quality of care provided. (Rosengart, Tr. 4560). If
HPH were divested from ENH and HPH retained the protocols extended to the hospital after the
Merger this would adversely affect the facility. (Rosengart, Tr. 4560-61).
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Response to Finding No. 2485: , -

This finding is irrelevant to the issue of remedy (See CCRFF 2483). In addition,

the cited source does not say what the two last sentenceg of Respondent’s finding claims.
The cited source does not say that quality of care will likely decrease if past protocols are

used or the such use would adversely affect the post-divestiture HPH. Rathér; Dr,
" Rosengart stated that “using yesterday’s protocol today is a huge negative,” but without
'explaining what that means. (Rosengart, Tr. 4560). Finally, {— ,
- . (R omano, Tr. 3170-71, in
camera). 1t is unlikely that divestiture would effect thé use and development of such |,

protocols.

2486. ENH, which has substantial subspecialty clinical expertise that was brought to
HPH after the Merger, is the source of HPH’s quality improvements. (Chassin, Tr. 5403). If one
were to cut off HPH’s continuous exposure to ENH’s subspecialists and its continual monitoring
and updating of protocols, HPH quality would begin to atrophy, thus adversely affectmg
consumers. (Chassin, Tr. 5403).

Response to Finding No. 2486:

This finding is irrelevant to the issue of remedy.. (See CCRFF 2483). In addition,
the cited source does not say what the last sentence of Respondent’s ﬁnciing claims. Dr,
| Chassin does not say anything about consﬁmérs being adversely affected ifb quality wére
to begin to atrophy at HPH after getting cut off from ENH
2487. Like all communities, healthcare is very important to nghland Park residents.

(Belsky, Tr. 4899). Accordingly, the Mayor of Highland Park, Michael Belsky, agreed to

represent the Highland Park community before the FTC in this action. He wanted to do his part
to assure that the major investments made in the community by ENH were successfully
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completed. (Belsky, Tr: 4899, 4923). Mayor Belsky believes that the Merger benefitted HPH
with an improved physical plant and has improved HPH’s services. (Belsky, Tr. 4905). He is
concerned that a possible divestiture of HPH by ENH would make continued improvements to
HPH’s facilities and services more uncertain. (Belsky, Tr. 4912-13). As mayor, Belsky believes
that the Highland Park commumty wants certainty as to the contmued improvement of HPH.
(Belsky, Tr. 4913). ’

N
!

Response to Finding No. 2487:

This finding is nrelevant to the.issue of remedy (See CCRFF 2483). In addition,

hAw . It

Michael Belsky the mayor of nghland Park lacks credlblhty For example, he has no
formal medlcal tralmng, has no experience in managing hospitals or healthcare
“ institutions, and has no background in assessmg hospital quality. (Belsky Tr. 4913 14).
2488. Also, as discussed in Section IV. E, the Healthcare Foundation was estabhshed as
a part of the Merger to support HPH and to enhance healthcare in other areas of the community,
(Styer, Tr. 4969-70). As the Chairman of the Healthcare Foundation, James Styer, who testified

at trial, believes that if ENH were forced to divest HBH it would be a “tragedy” because the
Merger has transformed HPH into a “wonderful” facility. (Styer, Tr. 4995). ‘

| ‘ Response to Finding No. 2488:
| This finding 1's irreievant to the issue of remedy: (See CCRFF 2483). In addition,

James Styer, the p;esicllent of the Healthcare Foundation of Hi ghland Park, lacks
credibility. For example, he has no.education or training in hospital or medical
administration and has no experienqe in managing hospital;s. (Styer, Tr. 4998)7 Also, the
finding is mislggdmg and inéo’mplete in implying that the foundation is a benefit of the
merger.. HPH allready had a comparable foundation before the merger. | (See CCFF 325-

| 334). Fiﬁally, Complaint Counsel’s Proposed Order reqpires ENH to d_iv;est the assets it
acquirea 4in the merger, inc]uding any additions and improvemenfs. (See CCFF 2560;

Complaint Counsel’s Proposed Order §1.0.).

1297



2489. The Healthcare Foundation took formal action'to express its concerns about a
possible divestiture of HPH as a result of this litigation by sending ENH’s Chairman of the
Board, Homer Livingston, a letter in August 2004, (RX 1714 at HFHP 105-06; Styer, Tr. 4996;
Belsky, Tr. 4905-06). The letter expressed the Healthcare Foundation’s concern that the current
litigation might unravel all of the improvements the Merger brought to HPH, including the
construction of a new ambulatory care center, creation of a pictyre archiving system as well as an

-implementation of an expensive electronic medical record system. ENH also enhanced the
emergency department, catheterization labs and radiology equipment, among other
improvements. (RX 1714 at HFHP 105; Styer, Tr. 4996; Belsky, Tr. 4907-08).. Mayor Belsky,
who serves on the Healthcare Foundation’s Board of Directors, gave Styer his approval to send
the letter expressing concern about this litigation. '(RX 1714 at HFHP 110; Belsky, Tr. 4907).

Response to Finding No. 2489:
| This finding is irrelevant to the issue of remedy. (See CCRFF 2483). Moreoizgr, |

documents created, by individuals or éntities connected with Respondent or its
| 'foundation, after the FTC complaint was voted out inl2004 laék credibility. (Cf. Foucre,'
Tr. 924-25, 927 (discussing ENH’s request that United Send a letter, drafted by ENH’s |
lawyers, to the FTC making representations that United did not believe were wérranted).
Finally, Complaint Counsel’s Proposed Order requires ENH to divest the aséets it
acquﬁed in’thé merger, including any additions and i;;';provements. (See CC_FF 2560,

Complaint Counsel’s Proposed Order §1.0.).

1.  Divestiture Would Have Adverse Quality Of Care Consequences
Pertaining To Cardiac Procedures At HPH

a. Divestiture Would Result In The Loss Of Cardiac Surgery At
HPH :

2490 Dlvestlture would have an adverse affect on HPH’s post- Merger cardiac surgery
program. If HPH were divested from ENH, the knowledge retained by the operating room team,

the ICU team, and all the various personnel involved in the provision of cardiac surgery would
not be retained. (Rosengart, Tr. at 4560).

Response to Finding No. 2490:
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This finding i§'irrelevant to the issue of remedy. (See CCRFF 2483). In addltlon
the 01ted source does not say what Respondent ] ﬁndmg claims. Rather, it is unhkely that
divestiture would adver'sely affect HPH’s post-merger cardiac surgery pro gram.

Various evidence supports the view that HPH would continue its cardiac surgery

|

program after a divestiture. Highland Park and ENH actually signed an agreement to

develop a joint. oarduac surgery program at nghland Park in April 1999, before they

agreed to merge. (Rosengart, Tr. 4527-30, 4557-58; CX 2094). (NN
—} (Romano
Tr. 3060, in camera). . )
¢
I (= omano, Tr. 3193, in camera). If HPH is

- divested from ENH, the new operatlng room suite, the equlpment used in cardrac surgery, .
and the clrmcal protocols also would all remain in place at that hospital. (Rosengart Tr.
4558- 60) ENH currenﬂy operates a joint cardiac surgery program with Swedish
Covenant Hospital and Weiss Hospital, each pursuant to an afﬁliation agreement. (See
CCFF 2363-236‘7).

The mort_aﬁty rates for Swedish Covenant Hospital’s open heart surgery program
are, according to ENH,‘ within acceptable limits. ENH is also comfortable with its results
for open heart surgery at Weiss Hospital. (Rosengart, Tr. 4502-03). Thus, both of the

joint heart surgery programs get passing grades in terms of performance. (Rosengart, Tr.
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.4504). Mark Newton, the President of Swedish Covenant Hospital, also agreed that the

arrangement between Swedish Covenant Hospital and ENH is ‘exceeding'its quality
: "
parameters. (Newton, Tr. 424).
| Finally, HPH’s rights in the April 1999 contractl’lwith ENH to do cardiac surgery
at HPH constituted an asset that ENH acquired in the inerger. Puréﬁant to Complaint '
Counsel’s Proposed Order, Respondent would be obllé;t\ed to divest these rlghts to an

acquirer (see Complaint Counsel’s ProposedOrder 9 II.A.1.) who could then continue to

do cardiac surgery pursuant to the affiliation agreement. Respondent’s concerns about

cardiac surgery post-divestiture are therefore without merit.

2491. As Commissioner of Health in New York State, Dr. Chassin reviewed the
proposals for open heart surgery programs at community hospitals desiring to be affiliated with ,
academic hospitals. (Chassin, Tr. 5614). Based upon Dr. Chassin’s review of the volumes of
surgeries and those expected to be performed at HPH as a freestanding entity, he concluded that
it would be nearly impossible for HPH to maintain a cardiac surgery program as a stand-alone
hospital with any reasonable quality if it were cut off from its relationship with ENH. (\,nassm
Tr. 5607-08). In addition, if HPH were a freestanding hospital, it would not have the volumes to
support having sub-specialists work solely at HPH. (Chassin, Tr. 5599).

Response to Finding No. 2491:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483. See also
CCREFF 2490 (discussing the likelihood of HPH continiing cardiac surgery after
divestiture.)) In addition, Respondent is taking inconsistent positions on the issue of
cardiac surgery volumes. Respondent (iflenies' that low volumes are cause for concern, but
then raises low volumes as a concern in the case of ,di\.fes'titure. See CCFF 2081-2086
(discussing testimony on both sides of the issue). If the Court concludes that the low

volumes are a concern, then initiating the cardiac surgery program does not constitute an
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improvement in'the fitst place. Should the Court rej ect that point of view, and conclude

that the program is in fact- worth keeping, then the low volumes ipso facto are not a

[

problem. .

2492, Certain mlmm‘um volume requirements should be met to operate a high quality
cardiac surgery program. HPH’s cardiac surgery program does not function as a stand-alone
program and is integrated with Evanston Hospital’s program and, as a result, HPH does not
suffer from concerns about low volume in the practice of cardiac surgery. But if HPH were not
integrated into ENH and operated as a stand-alone program, this would raise concerns about
whether the volume of cardiac surgery patients at HPH adversely affects the quahty of the
program. (Rosengart, Tt. at 4518-21).

" Response to Findihg' No. 2492: .

i

This finding is irrelevant to the issﬁe of remedy. (See CCRFF 2483, 2496-2491)

2493, Spec1ﬁcally, the 1ntegrated relat10nsh1p between ENH and HPH via the Merger is
important for the existence of HPH’s cardiac surgery. If HPH were working independently as a
stand-alone program, like the affiliated programs at Swedish Covenant Hospital and Weiss
Hospital, the volume of procedures performed would fall below suggested criteria for quality
and, as such, the continued existence of the program and its ability to perform at a high level
_ would be in question. (Rosengart Tr. 4520-21; Romano, Tr. 3059- 60)

Response to Flndmg No. 2493:

This ﬁnding is irrelevant to the issue of remedy. (See CCRFF 2483, 2490-2491).

In addition, one of the cited sources for this finding actually contradicts the finding. {.

_} (Romano, Tr. 3056-

60, in camera).
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2494, Moreover, with respect to the ability of a larger institution to create high quality at
a lower-volume institution, the distance between the two hospitals is critical. (Chassin, Tr. '
5616). It is critical because the physicians have to be able to go back and forth on a routine basis
to take care of patients and participate in training and educationial conferences. (Chassm Tr.
5616). That kind of interaction diminishes with greater distances. (Chassin, Tr. 5616).

‘"

Respense to Finding No. 2494:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483, 2490 -2491).
g4

2495. If physicians were not able to respond within 30 minutes or so, then there would
be pétient safety problems in even the direct postoperative care of patients. (Chassin, Tr. 5616).
Proximity is so important that the Illinois Health Planning Board imposed a condition on the
opening of cardiac surgery and interventional cardiology programs that at least one interventional
cardiologist and one cardiothoracic surgeon be required to live within 30 minutes of HPH. (RX
901 at ENH JH 11513). In terms of being an academic partner, ENH is close enough to HPH
such that a heart surgery program is possible. (Chassin, Tr. 5622).

Response to Finding No. 2495:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483, 2490-2491).
2496. If it were no longer possible to treat cardiac patients at HPH, a patient presenting
to the HPH ED would need to be evaluated, a correct diagnosis made, a correct determination of
necessary treatment made, arrangements made for an ambulance transfer, waiting on the arrival
of the ambulance, transfer of the patient to the next hospital, re-evaluation, and assembly of a

team to perform the procedure. This delay could have life-or-death consequences (Chassin, Tr.
5623) :

Response to Finding No. 2496:

This ﬁnding is irrelevant to the issue of remedy.. (See CCRFF 2483,.2490-2491).
In addition, this finding is misleading in that it suggests that the entire cardiac surgery
‘program takes place where deley has “l‘ifenr death consequences.” But much of the
cardiac surgery touted by ENH is not m fact emergent; such as the example given of the
procedure performed on a 93 year old man. (See Rosengart, Tr. 4492-93). As to this

surgery, the very geographieal convenience which ENH says makes it easy for doctors to
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travel between ENH &nd HPH, would make it sunﬂarly easy for pat1ents to make the

same tnp if there Were no cardiac surgery at HPH. ENH has not quant1ﬁed the volume of
cardiac surgery that takes place at HPH which is in fact done on an emergency basis. In

. \ ' .
any event, Respondent claims that there are 47 hospitals within 30 miles of at least one
| .

ENH hospital. (See RFF 387). Iftrue, itis elear that the alternatives for cardiac surgery

at HPH and the alternatives for a merger partner for HPH within a certain radius are

~ hardly limited to ENH.

2497. It would be extraordmanly difficult for HPH to have a meaningful relatlonshlp

* with another hospital, such as the meaningful relatiohship that Dr. Rosengart has created between
ENH and HPH, if the distance between the two hospitals were much greater than the distance .
between ENH and HPH. (Chassin, Tr. 5615). Certainly 20, 30 or 40 miles between HPH and
another academic hospital would be too great to make the relationship work. (Chassin, Tr.
5615-16). Therefore, it is unlikely that HPH could maintain a cardiac surgery program with a
Chicago area hospital that is further away from HPH ,than Evanston Hospital. (Chassm Tr.
5615-16).

Response to Findjng No. 2497
This finding is irreievant to the issue of remedy. (See CCRFF 2483, 2490-2491).
- In any event, Resp_ondent claims that there are 47 hospitals within 30 miles of at least one
ENH hospital (see RFF 387), so, if .true, there are alternatives available.

b. Divestiture Would Result In The Loss Of Interventmnal
- Cardiology Program at HPH .

2498. If there Were no cardiac surgery pro gram at HPH, the percutaneous coronary

intervention (“PCI”) program could not be sustained because elective PCIs could not be done at
HPH without cardiac surgical backup. (Chassin, Tr. 5612).

Resgonse to Finding No. 2498:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,

it is likely that HPH would continue its cardiac surgery program after a divestiture. (See
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CCREFF 2490). Even if, arguendo, HPH did not continue its cardiac surgery program

2

o
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~
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<
[¢]
177}
Er*.
(¢}
|

. W ’
I (Romano, Tr. 3194, in camera). { NN
I (Romano, Tr. 3073, in camera). (NN

I (Romaro, Tr. 3073-74, in camera).

B (Romano, Tr. 3073-74, in camera). (N

l

I | (Romano, Tr. 3075, in camera). (I

I (Rom:no, Tr. 3075, in camera).

2499. Elective PCIs are procedures that can be scheduled in advance for patients who
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are not critically ill, who have chronic disease, and who do not need the procedure within
minutes or hours. (Chassin, Tr. 5306).

Response to Finding No. 2499: ’ ,
This finding i§ irrelevant to the issue of remedy. (See CCRFF 2483).

c. ! Divestiture Would Result In Loss Of Nursing Improvenients '
Resulting From Improved Cardiac Care At HPH After The
' Merger " .

hhl ' 0

2500. There is a strong relationship between the cardiac surgery program and: the skﬂl
level of nursing. To maintain a high quality cardiac surgery program, the hospital must employ
an intensive nurse training program. (Chassin, Tr. 5603-04; Ankin, Tr. 5068-70).

I 1
i

H Response to Finding No. 2500:

This ﬁndi_ng- is irrelevant ta the issue of remedy. (See CCRFF 2483). 1t is also
likely that HPH would continue its cardiac surgery program after a divestiture. (See

.CCRFF 2490) In addition, changes made in nursmg would hkely remain in place after

 the divestiture of HPH. {_
|
(Romano, Tr. ‘3196—97 (discussing the clinical areas in DX 7033 at 7, in camera), in
camera). NN
. | (Romano, Tr. 3197, in camera).

2501. Cardiac surgery is one of the most complex set of procedures performed at HPH
and it requires constant updating of everyone’s skills — from the surgeon to the physician
assistant and all of the different levels of nursing that are involved in providing care to those
patients. (Chassin, Tr. 5603).

t]

Response to Finding No. 2501:
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This finding is irrelevant to the issue of remedy. (See CCRFF 2483). .

d. Divestiture Would Result In'Loss Of ICU Nurse Acuity Gained
From The Cardiac Surgery Prbgram

2502.. There is a relationship between the quality of ICU services and the maintenance of
. a cardiac surgery program because the ICU services the joint cardlac surgery and other critical
care area for the hospital. (Chassin, Tr. 5604)

Response to Finding No. 2502: - Jed

o ' This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In eddition,
changes made in intensive care would likely remain in place after the divestiture of HPH.
.
_} (Romano, Tr. 3194-95, in camera). .

2503. Once the ICU nurses are trained to handle the very sick and comphcated cardiac
surgery patients, those skills spill over into improving their ability to take care of many other
critically ill patients who are in the ICU for other reasons. (Chassin, Tr. 5604; Ankln Tr.
5068- 70)

Response to Finding No. 2503:

This finding is irrelevant to the issue of remedy. '(See CCRFF 2483)..

e. Dlvestlture Would Result In A Decline In Quality Of Care For
Patients With AMI DR

i. HPH Would Lose Its Capacity To Treat AMI Patients -

2504. Acute myocardial infarction (“AMTI”) is more commonly known as a heart attack.
(O’Brien, Tr. 3528). If HPH lost its cardiac surgery program, HPH would lose its capacity to
provide immediate life-saving cardiac surgical interventions in cardiac surgical emergencies.
(Chassin, Tr. 5609). As a result, HPH patients with those kinds of emergencies would no longer
be able to receive care, and their immediate survival would be threatened by the lack of a cardiac
surgery program. (Chassin, Tr. 5609-10).

Response to Finding No. 2504:
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This finding i irrelevant to the issue of remedy. (See CCRFF 2483). In addition,

it is likely that HPH would continue its cardiac surgery program after a divestiture. (See

CCREFF 2490). '
. N ' . .
} 2505. Generally, ambulances take patients with critical emergencies to the nearest
hospital and the specific diagnosis of a cardiac surgical emergency — such as a tear in the aorta —
would not be apparent to an ambulance or paramedic-personnel. (Chassin, Tr. 561 3).

! [ f

Response to Finding No. 2505:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,

it is likely that HPH would continue its cardiac surgery program after a divestiture. (See

CCRFF 2490).

©Ol. ' There Would Be AnAInerease In Transfers Of Peﬁents
~ With AMI From HPH To Other Hospitals

2506. Without a cardiac surgery program, and without a PCI program, the pattern of
increasing transfers into HPH of patients with a heart attack would start to be reversed because

. patients would know that they cannot get their heart attack treated by revascularization at HPH
and they would begin to go ¢lsewhere. (Chassm Tr. 5612).

Response to Finding No. 2506:

This finding i is 1rrelevant to the issue of remedy (See CCRFF 2483) In addition,
it is likely that HPH would continue its cardiac surgery program after a leCStltUIe (See
CCRFF 2490). Finally, it is not clear the alleged improvements that have resulted in an

vincrease in transfers of heart attack patients into HPH b‘has in fact been a net benefit, since
at the same time _tﬁere has been a deterioration of heart attack care, using both outcome
and procesé measures, at the higher-volume Evanston Hospital. (Romano, Tr. 3007).
2507. Indeed, one should expect to see a re-emergence of heart attack patients being

transferred from HPH to receive the interventional treatment that they previously could have
received, but no longer were able to receive, from the hospital. (Chassin, Tr. 5612-13). See
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Section VIILD.2.b.ii. . O

Response to Finding No. 2507: ' '

o,

- This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition, '
it is l1ke1y that HPH would continue its cardiac surgery pro gram after a divestiture. (See
CCRFF 2490). Fmally, it is not clear the alleged improvements that have resulted in an
increase in transfers of heart attack pat1ents into HPH llla; in fact been a net beneﬁt since
at tlle same time there has been a deterioration of heart attack care, using both outcome
and process measures, at the higher-volume Evanston Hospital. (Romano, Tr. 3007).

| iii.  Delays In Transfer Would Harm Patients
| A2508 A patient with a problem with his aorta Who ie admitted to a divested HPH with |

no PCI program would require much more time to be transferred to another hospltal than the
mere length of the ambulance ride. (Chassin, Tr. 5623).

Response to Finding No. 2508:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,
it is likely that HPH would continue its cardiac surgery program after a divestiture. (See
CCRFF 2490).

2509. The patient first would need to be evaluated in the HPH ED, a correct diagnosis
would have to be made, the physician would have to correctly determine the necessary treatment,
arrangements then would have to be made for an ambulance transfer, the ambulance would have
to arrive, the ambulance then would have to take the patient to another hospital, the patient would

- have to be re-evaluated by that hospital, and a new team would have has to be assembled to
perform the procedure. (Chassin, Tr. 5623).

Reeponse to Finding No. 2509: |

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,

it is likely that HPH would continue its cardiac surgery program after a divestiture. (See
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CCRFF 2490). " v v
. | '
2510. Accordingly, it is not merely the matter of the ambulance ride as the total time
delay between the diagnosis of the emergent condition and the actual implementation of
treatment. (Chassin, Tr. 5 623- 24) This delay would harm patients. (Chassm Tr. 5623-24).

Response to Flndlng No. 2510

- This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,

v

it is likely thatHiPH would continue its cardiac surgery program after a divestiture.  (See

CCRFF 2490).,

2. Divestiture Would.Result In HPH Returning To A Commumty
Hospital Governance Model'

2511. Hospltal governance places a critical role at all levels, in providing a structure for ‘
effective peer review and quahty assurance. (Chassin, Tr. 5211).

Resgonse' to Finding No. 2511: '

This finding is irrelevant to the issue of remedy. (See CCRFF 248V3)'. :

2512. From the top down, the hospltal s trustees must have a role in hearing about and
then enforcing discipline. A devotion to such a practice must be reflected in the hospital’s
leadership — including the'administrative leadership as well as the nursing and physician
leadership. Such leadership is necessary to make peer review and quality assurance work well.
(Chassin, Tr. 5211). '

Response to Finding No. 2512:
This finding is irrelevant to the issue of remedy. (See CCRFF 2483).
2513. If dives"titure were awarded, these administrative functions would have to be
recreated. (Noether, Tr. 6038). It had a very weak structure within each of the clinical

departments for performing effective peer review and identifying problem physicians, and it
lacked an adequate process to discipline those physicians. (Chassin, Tr. 5210-1 . -

Response to Finding No. 2513:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). Moreover,
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the clinical governance model employed by HPH pré-merger was typical of community

hospitals, accepted by JCAHO, and, to Mr. Newton’$ knowledge never posed a problem.
i

(Newton, Tr. 379-80; Spaeth, Tr. 2315. { NN

' ‘ i ' ’

_} (Romano, Tr. 3132-33, in camera).
Prior to the mergef, HPH had appropriate committee structures in place to look at

quality issues, peer review issues, and risk management activities. (See CCFF 2210-26).

HPH also took disciplinary actions against physicians that included reduction of

[}

privileges, suspension of privileges, or removal from staff. (See CCFF 2220). The pre-
merger management at HPH also knew when to call in outside experts to address
problems after which it immediately began to implement the resulting recommendations.

(See CCFF 2223-24).

,
| l

I (Scc CCEF 2204, 2205, in

camera, 2230-31; Silver, Tr. 3931-32, in camera).
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a. ('Loss Of Integréted Medical Staffs Would Deprive HPH of
t Clinical, Academic and Research Activities

i. ‘ Divestiture Would Result In HPH’s Loss Of Academic
' Involvement By HPH Physicians At Evanston Hospital
, . Campus '

2514. 1If the HPH physicians were to lose the continuous influx of exposure to.an
academic medical center, including academic teaching, their learning would become impaired
because they would no longer be participating.in activities, that would improve their clinical
skills. Those skills, therefore, would begin to stagnate. (Chassin, Tr. 5400-01).

- Response to Finding No. 2514:

This finding s irrelevant to, the issue of remedy. (See CCRFF 2483). In addition, .
various evidence supports the view that aclademic affiliation does not improve the quality
of care. Expert' tes‘éimony established that {_
B (Romano, Tr. 3124-25, in camera). (N
e
(Romano, Tr. 3118, in camera).

(N
I (Romano, Tr. 3124-25, in camera). g ]

- } (Romano, Tr. 3125, in

camera).
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| L
_}
(Romano, Tr. 3118, in camera). {—
I ;oo T 3115

3124, in camera). {—

(Romano, Tr. 3117, 3121-22, 3123, 3214, 3218-22, in camera).

ii. Dii'esﬁture Would Result In HPH’s Loss Of Research
Partnerships With Physicians At Evanston Hospital - -

2515. If HPH were to be returned to a stand-alone hospital, it would lose the kinds of
conferences and partnerships among physicians at the three hospitals. These conferences and
partnerships focus on the development of multidisciplinary treatment plans for 1nd1v1dua1
patients and, on the quality assurance side, look at individual complications and individual

difficult cases to make decisions that could never be made at a free-standlng commumty hospital.
(Chassin, Tr. 5598-99; Ankin, Tr. 5053-54).

Response to Finding No. 2515:

This finding is irrelevant to the issue of rcmedy.l‘ (See CCRFF 2483).. In addition,
various evidence supports the view that academic afﬁliation does not improve the quality
of care. (See CCRFF 25 14). In any e\;ent, HPH was an attrlactive candidate for other
ﬁergers (see CCFF 368-372) even before ENH allegedly improved it.

'2516. These types of multldlsc1pl1nary discussions cannot be accessed through regular

educational conferences because those types of conferences tend to be straightforward lectures
and didactic seminars. (Chassin, Tr. 5598-99).

Response to Finding No. 2516:

This ﬁnding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,
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various evidence supports the view that academic affiliation does not improve the quality
t

of care. (See CCRFF 2514).

i - Dii'estit,ure Would Result In HPH’s Loss Of Department
, Conferences And Case Consultation
2517. More information can be shared among physicians at department conferences
within the same hospital than if physicians merely attend the conference as a visitor from another
hospital. (Chassin, Tr. 5598-99). The conferences that are held in which medical staff members

of many, unaffiliated hospitals attend are pretty much straightforward lectures. (Chassin, Tr.
5599). : ' ‘ -

' Response to Finding No. 2517:

This finding is irrelevant to the issue of remedy. (See ICCRFF 2483). In addition,

various evidehce supports the view that academic affiliation does not improve the quality

of care. (See CCRFF 2514). In any event, if Respondent is correct that in-house

conferences are better for a hospital than conferences at another hospital, then it is hard to

see how post-divestiture HPH would suffer at all from having in-house conferences.

2518. In contrast, the kinds of conferences that are routinely held now involving
physicians from HPH and Evanston and Glenbrook Hospitals are multi-disciplinary, patent 4
care-focused conferences to develop treatment plans for individual patients. (Chassin, Tr. 5599).
With respect to quality assurance, these conferences within ENH are multidisciplinary quality
assurance conferences that look at individual complications and difficult cases to make decisions
that would never be made in conferences involving separate institutions. (Chassin, Tr. 5599).

Response to Finding No. 2518:

This ﬁnﬁing is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,
various evidencq_sﬁ_pports the view that academic affiliation does not improve the quality
of care. (See CCRFF 2514).

3. Divestiture Would Result In HPH’s Loss Of ENH Quality
Improvement And Quality Assurance Programs

1313



2519. Upon divestiture, it would be likely that the cardiac surgery team at HPH would
not be able to perform at the high level it does today. (Chassin, Tr. 5401). '

Response to Finding No. 2519: 0

. This finding is irrelevant to the issue of remedy., (See CCRFF 2483). In addition,
it is likely that HPH would continue its cardiac surgeryprogram with acceptable quality |

after a divestiture. (See CCRFF 2490).

I,l\

2520. The integrated nature of the cardiac surgery program between ENH and HPH' that
was created after the Merger requires that every member of the cardiac surgery team continuously
interact with every other member of the team. (Chassin, Tr. 5401). This involves continuous
participation in learning and developing new protocols, new evidence-based methods of taking
care of patients. (Chassin, Tr: 5401).

. Response to Finding No. 2520:
This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,
itis li'kély that HPH would continue its cardiac surgery program with acceptélble Quality
after a divestiture. (See CCRFF 2490).,

2521. If that close relationship were severed, the skills of the combined group, ENH and
HPH, would start to atrophy at the HPH site. (Chassin, Tr. 5401).

Response to Finding No. 2521:

This finding is iﬁelevant to the issue of remedy. (See CCRFF 2483). In addition,
it is likely that HPH would continue its cardiac surgery.i)roéram with acceptable quality
éfter a divestiture. (See CCRFF 2490).

2522. Moreover, if HPH were to return to a stand-alone hospital, if would not be able to

continue the preoperative gynecologic surgical review program because it would not have the
department leadership provided by ENH. (Silver, Tr. 3861-62).

Response to Finding No. 2522:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,
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various evidencé supports the view that (1) | EEEEG_—_-T—
_} (see CCFF 2186-2208; CCREF 1233-1333); and (2) the

changes were not merger spe01ﬁc because HPH, on its own or with others could have
achieved the same changes (see CCFF 2417-2425) Any change in clinical governance
from a paid department chauperson to the pre-merger rotating department chalrperson
- method (which is typical of commumt}; hospltals) does not preclude HPH from

~ submitting decision to operate to some form of peer review, if it deems such review to be
. appropriate. ' v ‘ K

4. Divestiture Would Result lIn HPH’s Loss Of The Benefits Of Epic

2523. As dlscussed in Section VIII D. 2 h, the community served by the ENH hospltals

benefits from the use and deployment of Epic at those hospitals. (Wagner, Tr. 3989) The value

of Epic to the community is enhanced and improved by greater participation in the system. That .

is, the mote institutions, the more physicians and the more caregivers looking at the same data

and having access to patients’ electronic records, with the system s safety features, the better the
, outcomes for the patlents (Wagner Tr. 3989 -90).

Response to Fi mdmg No. 2523:

This finding is irrelevant to the issue of remedy. (S’ee CCRFF 2483). In addition, |
it is likely that HPH would continue to use the EPIC information system after a
divestiture. The use of electronic medical records by hospitals has increased recently
among commum'ty hospitals'. (Wagner, Tr. 4067-69). Other hospitals have purchased the '

EPIC electronic medical record system, and systems similar to it. (Wagner, Tr. 4066-68).

} } (CX 94 at 2, Romano, Tr. 3165, in camera).
{
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A—} (Romano, Tr. 3161-

62, in camera). {—
I (Romano, Tr. 3162, in camera). NN

I (0, T
316263, incacre).

| —} (Romano, Tr.

3162-63, in camera). |

B} (Romano, Tr. 3162-65, in camera). {—
_} (Romano, Tr.

2165 n e, —
_} (Romano, Tr. 3197, in camera).

A post-divestiture HPH would be well positioped to continue using'EPIC; For
example, Complaint Counsel’s Proposed Order requires ENH to provide transitional
services (in connection with services that had been consolidated on a corporate-wide.
basis) to an acquirer for a period not to exceed 12 months (Complamt Counsel’s
Proposed Order 1[ IL.G.). Among other things, this would allow an acquirer time to
address and implement its own computer system. Second, the Proposed Order requlres
ENH to grant a non-exclusive license to an acquirer of HPH to all intellectual property
related to ENH’s hospital business (Cornplaint Counsel’s Proposed Order 9 I1.D.). This
license would include access to information involving EPIC workflows, data center,

information services procedures, and training procedures. This would complement the
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fact that HPH’s'empltsyees and physicians are already trained in EPIC.
. t '

Finally, Respondent has presented no evidence showing what the EPIC license
itself costs (that is, the license only, not counting other installation and training costs).

1 ‘ ' !
Thus, Respondent cannot argue that it would be too expensive for an acquirer to obtain its
o

own license.

i

- 2524, The value pf Epic to the community is diminished when physicians and hospitals -
cease to use the same Epic database. (Wagner, Tr. 3990). :

| Response to Finding No. 2524:

]

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,
it is likely that HPH would continue to use the EPIC information system after a |
divestiture. (See CCRFF 2523).

2525. The Merger increased the value of ENH’s implementation of Epic by increasing
the number of participants, sites of care, and providers of care. (Wagner, Tr. 3961-62).. ENH’s
_ deployment and use of Epic at HPH benefited patients in the Highland Park community as well
as other communities. (Wagner, Tr. 3990-91). '

Response to Finding No. 2525:

This finding i§' in‘elevaht to the issue of remedy. (See CCRFF 2483). In addition,

it is likely that HPH would continue to use the EPIC information system after a

divestiture. (See CCRFF 2523).

2526. ENH owns the license to use Epic, which is non-assignable. This means that the
license could not be assigned to HPH if it were divested from ENH. (Wagner, Tr. 3991). Thus,
HPH would not be able access the data stored in ENH’s Epic database through any sort of ‘
cost-sharing arrangement in the event that divestiture were ordered. (Wagner, Tr. 4080). IfHPH

were 1o longer part of the ENH system, it would need to purchase a separate license to use Epic.
(Wagner, Tr. 3991). s ,

Response to Finding No. 2526:
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Thié finding is irrelevant to the issue of femédy. (See CCRFF 2483). In addition, _

it is likely that HPH would continue to use the EPIC information system after a
. : LA

divestiture. (See CCRFF 25‘23).' Finally, Complaint Counsell’s Proposed Order requires -
ENH fq grant a license to an acquirer of HPH to all inteﬁectual 1‘)rop.erty relating to the
HPH hospital business, which would include any information relaﬁng to HPH patients
(see Complaint Coﬁnsel’s Proposed Order'ﬁ} I.D.). | 'fhusl contrary to the third sentence of
this' finding, an-acquirer of HPH would have the right to the détaA stored in ENH’S Epic
database to the extent that such data relates to HPH’s busliness.
2527. There are numeroﬁs barriers pfeventing HPH from Iﬁaintaining Epic

post-divestiture. (Wagner, Tr. 3991-95). First, if any part of the hospital environment were
changed, the workflows in Epic must be rebuilt. (Wagner, Tr. 3992-93),

Response to Finding No. 2527:
" This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,

it is likely that HPH would continue to use the EPIC information systenﬁ aftel; a
divestiture. (See CCRFF 2523). Finally, aft¢r the nﬁérlger, ENH conéolidated HPH staff,
consolidated clinical procedures, and mbved some clim'.clzal.and corporate services to
locations other than Highland Park Hospital. In particular, ENH discontinued certain |
corporate functions at HPH (consolidating at Evanston)pinciuding, among other things,
fhe information systems department. (Hillebrand, Tr. 1839. See also Neaman, Tr. A1345).
Because these functions were consolidated post-merger, Complaint 4Counsel’s Proposéd ‘
Order requires ENH to provide certain services to an acquirer of HPH fora traﬁsitional
period of time (sée Complaint Counsel’s Proposed Order YI1.G.). This would then allow

an acquirer to arrange for such services itself (including information systems) or to find
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an alternative supplier with minimum disruption to its business. The Proposed Order also
. '

requires ENH to grant a non-exclusive license to an acquirer of HPH to all intellectual
property related to ENH’s hospital business (Complaint Counsel’s Proposed Order

1 . ) :
TILD.). This licehse would include access to information involving EPIC workflows,
i

data center, information servicesprocedures, and training procedures.

2528. Second, o, maintain Epic if divestlture were ordered HPH also would have to
purchase a data center, hire an information services department to manage and run Epic, develop
its own training division and develop their own support team. (Wagner, Tr. 3993-94).

. Response to Finding No. 2528: . o

This finding is irrelevant to the i issue of remedy. (See CCRFF 2483) In addltlon
it is likely that HPH Would contmue to use the EPIC information system after a
divestiture. (See CCRFF 2523). Finally, Complaint Counsel’s Proposed Order requires
ENH to provide certain transitional services to an acquirer of HPH. This Would allow an
acquirer to arrange for such services itself (including iil-fonnation systems) or to find an
alternative supplier with minimum dlsruption to its business. (See CCRFF 2527)
Finally, the Proposed Order also requires ENH to cooperate, and not interfere, with an
’acquirer to hire key nianagement personnel from among ENH’s ranks. (See Complaint
Counsel’s Proposed Orderﬁ[ ILH.). |
'2529. Third, HPH currently does not have the infrastructure to run Epic on its own.

(Wagner Tr. 4073). If divestiture were ordered, it would take HPH three to five years to get up
and running w1th Epic on its own. (Wagner, Tr. 3994) '

Response to Finding No. 2529:

This finding is irrelevant to the issue of remedy. (Sée CCRFF 2483). In addition,

it is likely that HPH would continue to use the EPIC information system after a
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divestiture. (See CCRFF 2523). Finally, Complaint Counsel’s Proposed Order requires

ENH to provide certain transitional services to an acquirer of HPH. This would allow an
' i )

acquirer to arrangé for such services itself (including information systems) or to find an.

altemétive supplier with minimum disruption to its busi’ness.‘ (See CCRFF 2527).

2530. Finally, if HPH were bought by another hospital system that used Epic, there
currently is no way for the two Epic systems to communicate.,(Wagner, Tr. 3994-95).
Currently, hospitals that use Epic but are in different hospltal systems cannot share mformatlon

that is in their respective Epic databases. (Wagner, Tr. 3994).

Response to Finding No. 2530:

Tl’n's finding is irrelevant to the issue of r¢fnedy. (See CCRFF 2483). In addition,

. it is likely that HPH would continue to use the EPIC information systém after a
divestiture. (See CCRFF 2523). Finally, Complaint Counsel’s Proposed Order fequires.
ENH to provide certain transitional services to an acquirer of HPH. Thls Wo.uId allow an
acquirer to arrange for such services itself (including information systems) or to find an

alternative supplier with minimum disruption to its business. (See CCRFF 2527).

5. Divestiture Would Result In A Diminished Ability By HPH To
Recruit High-Caliber Physicians And Hospital Administrators ,

2531. A hospital’s status as an academic medical center, or bemg affiliated with an

academic medical center, has a substantial positive impact on the hospital’s ability to recruit the
highest quahty physicians and hospital administrators. (Chassm Tr. 5600).

Response to Finding No. 2531:

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In addition,
various evidence supports the view that academic affiliation does not improve quality of

care. (See CCRFF 2514).

2532. The impact of being an academic medical center, or being affiliated with one, on
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recruiting high-caliber physidian leaders is that Wheh most academic hospitals seek to fill
leadership positions, they endeavor to find someone interested in staying as current as possible
and, in fact, establishing what the:new standards of practice will be. -(Chassin, Tr. 5600-01).
Thus, academic hospitals attract physicians who are interested in research connections with
respect to their field, physicians who are interested in establishing the latest and most effective
best practices in patient care, and physicians who are interested in establishing the latest and
most effective best practices in patient care and in establishing the ongoing process of
maintaining those best practices and providing the best quality care. (Chassin, Tr. 5601).

Response to Finding No. 2532: - -

LN .

This finding is irrelevant to the issue of remedy. (See CCRFF 2483). In adciition,

various evidence supports the view that academic affiliation does not improve quality of

It )

 care. (See CCRFF 2514). - o

C. Divestiture Is Not A Proper Remedy Because ENH Cannot “Unlearn” About
Its Demand

2533

}

(Baker, Tr. 4655-56, in camera). {
} (Baker, Tr. 4656, in camera).’

Response to Findi'ng| ‘ No. 2533:

This and all of Respondent's ﬁnaings in Section X(C)) are irrelevant to the issue
of divestiture. In Section X(C)), Respondent argues that divestiture is not a proper
remedy because ENH cannot “unlearn” about its demand. Evaluation of a merger
remedy, howevgr, begins with the basjc premise that the mergef violated Section 7. By |
finding ;a Sectiorll 7. violation, the Court would havg: rejected Respondeﬂt’s “learning
about demdﬁd” tﬁéory. The Court instead would have detefmin'ed that ENH raised prices

A significantly above those of the control group because it acquired and exercised market

power as a result of the merger. Once the market powér explanation has been accepted,
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Respondent cannot come back again with “learning about demand.” If “learning about

demand”” did not explain the price increases in the first place when corisideripg liability, it
. i
cannot explain the continuaﬁon of those price increases for remedy purposes.
Respdndent is again simply arguing liability under fhe ﬁ::admg c;f remedy. Complaint
Counsel objecfs to this pfactice. Without waiVing this objection, Complaint,'Counsel '
o

responds below as appropriate to Respondent's remeclly findings.

This finding is irrelevant to the issue of remedy. To the extent it has relevance to

the issue of liability, it is incorrect. {_
I | (-2 Wilson, Tr. 2732-33

(referring to DX 7046), in camera). (See, e.g. CCFF 737).

{

1

In any event, Dr. Baker lacked credibility. (See CCFF 1742-1762). -

2534. {
} (Baker, Tr. 4656, in

camera).
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Response to Finding No. 2534:
- This ﬁndmg 18 1r.re1evant to the issue of remedy (See CCRFF 2533) To the -

extent it has relevanm; to the issue of liability, it is 1ncorrect {—

| |

LT [}

;l—} (See CCFF

284- 301)
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_} (See CCFF 722-725). {_
_} (See CCFF 245-260). {—

oA

] |

In any event, Dr. Baker lacked credibility. (Sée CCFF 1742-1762).

D. Divestiture Is Not A Proper Remedy Because The Merger ‘Was Between Two
Members Of An Approved Network , |

2535. As discussed in Section III.A, Evanston Hospital and HPH were both part of the
Network, which received Hart-Scott-Rodino approval in 1993. (Neaman, Tr. 1360)

Response to Finding No. 2535:

Section X(D) of Respondent’s remedy ﬁndingsl argues that divestiture is not a
proper remedy because the merger was between two me}n‘r;ers of an approved network.
By mvokmg facts relating to the relationship between ENH and HPH before the merger,
Respondent is arguing the question of liability. Complamt Counsel submits that it is
inapp’ropriate to raise liability issues again (under the heading of remedy) because é

" discussion of remedy assumes, arguendo, that Respondent did not ﬁrevail on the liability
question. Section 7 liability would mean that the Court rej ected Respondeﬁt’s claims on
the F TC’s ability to challenge tﬁe merger. Without waiving this objection, Complaint

Counsel fesponds below as appropriate to Respondent's remedy findings.
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This finding i irrelevant to the issue of remedy. See CCRFF 300 concerning the

FTC’s ability to challenge the merger of Evanston and HPH. To the extent that the
finding has relévan;:e to the issue of liability, ENH’s membership in the Northwestern

l . M '
Healthcare Network does not eliminate ENH’s liability under Section 7 of the Clayton

' .
Act. (See CCFF 2535-2559).

2536. In August 1999, before the Merger, the F TC Pre-Merger Notification Office
notified the Network, Evanston Hospital, and Lakeland, the parent company of HPH, that it
viewed the Network as already holding the assets of both Evanston Hospital and Lakeland. (RX
586 at 2). : ’ '

| Re§gmise to Finding No. 2536: | C
This .ﬁhding. is irrelevant to the issue of rémedy. (See CCRFF 2535). See CCRFF .
298 cbncerning the FTC’s ability to challenge the ;ﬂerger of Evanston and HPH. To the
extent that the finding has relevance to the issue of liability, ENH’s membership in the
Northwestern Healthcare Network does not eliminate ENH’s liability under Section 7 of
 the Clayton Act. (See CCFF 2535-2559).

2537, Assuch, the FTC Pre-Merger Notification Office did not view the Merger
between Evanston Hospital and HPH as an acquisition of assets under the HSR Act. (RX 586 at
2). “This conclusion is not altered by the fact that [the Network] will be dissolved and removed
as a member of [ENH] following the effective date of the merger. . .. [A]s long as [the Network]

exists and holds the reserved power over appointments to the boards of [ENH] and [Lakeland
Health Services] at the time of the merger, the merger will not be reportable.” (RX 586 at2).

Response to Fiﬁding No. 2537:

| This ﬁndmg is irrelevant to the issue of remedy. (See CCRFF 2'535). See CCRFF
298-99 concerning the FTC’s ability to challenge the merger of Evanston and HPH. To
the extent that the finding has relevance to the issue of liabiiity, ENH’s membership in

the Northwestern Healthcare Network does not eliminate ENH’s liability under Section 7
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of the Clayton Act. (See CCRFF 2535-2559). o

E. Divestiture Is Not A Proper Remedy Because It Would Undo Efficiencies Of
The Merger '

2538.. Harry Jones, as head of the finance department at ENH, was given the

. responsibility to track the cost savings and revenue enhancements that were achieved after the
Merger. (H. Jones, Tr. 4130-31). The various departments at ENH would report their savings to
the finance department, which would challenge the expected savings and compile them into a'
monthly report. (H. Jones, Tr. 4130-31; RX 883). The list prepared by the finance department
was not an exact calculation, but rather a “best estimate” of what was achieved. (H. Jones, Tr.
4131, RX 883). o : oo '

Response to Finding No. 2538: -

' Séction X(E) of Respondént’s remedy ﬁndings érgues that divestiture is not a
. .proper remedy because it would undo efficiencies of the merger. As set forth in the
Merger Guidelines, efficiencies analysis qbomes into play at the liability stage of an ]
evalugtion. (Merger Guidelines, § 4). Thus, by invoking matters relating to ‘alleged
efficiencies achieved by the merger, Respondent is arguing the questioﬁ of liability.
Compiaint Counsel submit that'it is inappropriate to raise'liabi.lity issﬁes aéain (uhder the
heading of remedy) because a discussion of remedy assumes, arguendo, that Respondent
did not prevail on the liability question. Section 7 liability would mean, amohg other
things, that the Court rejected any claim by Respondent that merger-specific efficiencies
outweighed the merger’s anticompetitive harm. Without waiving this objection,
Complaint Counsei respond below as appfopﬁate to Respondent's remedy findings.

RFF 2538 is irrelevant to the iséue of remedy. To the extent that 1t has relevance

to the issue of liability, Respondent acknowledges that the savings are'estimates and

points to no evidence that these planned savings were ever actually achieved. In addition,
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Respondent has'not shiown that these are “mérger-speciﬁc efficiencies” that could only be
t

achieved by the merger between ENH and HPH. (Merger Guidelines, § 4). If either ENH
or HPH merged with another entity, it may have been able to realize the savings (such as

3 ! ‘ 0 . ' . ) . . . . ., e
from consolidating administrative operations) without the anticompetitive effect.

The Anticompetitive Effects of the Merger Outweigh Any Alleged Efficiencies

"

Respondent has not alleged a cost savings elfﬁciencies defense, despite claiming in
RFF 2539 that f‘[a]pprbximatgly $12 million . . . was directly fied to éavings aﬁer thel
_ merger.’_’ It makes sense that Respondent has' not raised the defense, because the mefger
resultéd in price increases. | (See CCRFF l) Furthermore, merger-related expensés must
be subtracted from e;ny alleged niefgerFrlelatéd savings, and there were millioﬁs of dollars :
in merger-related expenses. (See, e.g., CCFF 352-354 (concerning the estimated $1‘1
million in merger-.related costs)). Moreover, Respondent has not shown thatbsavings, if
any, were actually pagsed on to cbnsufners. |

In any everit, even assuming, arguendo, that certain efficiencies were achiéved
and passed »on, the'an‘ffcompefitive inﬁpact of the merger substantially outwéighed any
purported benefits. ’I;he entire antic:'ompetitive cost of the merger is not certaiﬁ, but some
facts are clear. First, just ﬁqm the year 2000 health plan contract re-‘negotiatio'ns alone,
ENH increased its net revénues by a minimum of $18 million annually. (See CCFF 1329- -
1337). Second, t}}é price increase from shifting all three hospitals to the Evanston or
Highland Park pre-merger contract for the particular health plan (whichever contract had

the higher rate) gave ENH at least $10 million annually more. (CCFF 833-842). Third,

the 2000 “equalization” of the Evanston and Highland Park chargemasters at whatever
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was the higher price for the particular product or service netted ENH at least another $5

+

million annually. (CCFF 884-895), (Thus these three i mcreases netted a mlmmum of

$33 million a year.) {_
oA

_} (RX 1687 at ENHL BW 027653, in

camera; CCFF 817- 821 918- 924 in camera, 930). Based on a document from ENH s

files that sets ENH’s net at roughly 20% of the gross (CX 45 at 8 (estimating that the net

annual impact of the 2002‘chargernaster increase of $102.2 nlillion was $20-$26_

.million)), the four chargemaster increases in 2002-20(')1‘5 netted about $39.4 million

annually.

2539." The finance department tracked approximately $36 million in enhancements and
savings that were achieved after the Merger. (H. Jones, Tr. 4131). Approximately $12 million of

the total amount was directly tied to savings after the Merger (H. Jones, Tr. 4131).

Response to Finding No. 2539:

o This finding is irrelevant to the issue of remedy. 'I(See CCRFF 2538). To the
extent that it has relevance to the issue of liability, Respendent points to no evidence that
the savings were ever actually achieved or that they were merger-speciﬁc and could not
nave been achieved through alternative means. (See CCRFF 2538). Mr. Jones testrﬁed
that these purported savings were “best estimates,” not actual measurements. (H. Jones,
Tr. 4131).

In addition, the purported savings must be balanced by the costs attributable to the

merger. For the year ending September 2001, ENH in its audited financials stated that it
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spent $11 million in “merger-related costs.” (CX 2068 at 24). Lakeland Health Services »

in its audited financials calculated that it spent $8.7 million in “merger-related costs” for
N3 )

1999. (CX 693 at 9). Thus, without counting Evanston’s merger-related costs in 1999
: ‘" .
and the combine entity’s costs in 2000 (which were not available in the record), the

merger-related costs already outweigh the supposed $12 million “directly tied to savings
. o L) '

after the Merger.”

2540. Several Merger efficiencies contributed to the cost savings of the Merger. (RX
967 at ENH GW 1147-50). ENH saved $2 million by phasing-out seven senior management
positions and twenty-five corporate staff. (RX 967 at ENH GW 1147). The unified pricing
structure of the three hospitals resulted in a $5 million cost improvement. (RX 967 at ENH GW
1147). Another $2 million was saved by corﬁbim'ng advertising and other corporate functions.
(RX 967 at ENH GW 1148). ENH also achieved $400,000 savings by merging human resource
benefits and $900,000 by consolidating information systems staffing. (RX 967 at ENH GW
1148-49). . : ' .

- Response to Finding No. 2540:

This finding is irrelevant to the issue of remedy. (See CCRFF 2538).. To the
egctent that it has relevance to the issue of liability, Respondents poiﬁt to né evidence that
the savings were ever actually achieved or that they were merger-specific and could not
have been achieved through alternative means. (See CCRFF 2538). Mr. Jones testified
that thése purpprted_ savings were “best estimates,” not actual measurements. (H. Jones,
Tr. 4131).

2541. By adding HPH to a single Medicare provider status after the Merger, ENH
realized $200,000 in cost savings. (RX 967 at ENH GW 1150).

Response to Finding No. 2541:
This finding is irrelevant to the issue of remedy. (See CCRFF 253 8). To the

extent that it has relevance to the issue of liability, Respondents point to no evidence that
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the savings were ever' actually achreved or that they were merger-spec1ﬁc and could not

have been achieved through alternative means. (See CCRFF 2538). Mr. Jones testified

that these purported savings were “best estimates,” not actual measurements. (H. Jones,

N
Tr. 4131). |

2542. “One needs to evaluate the benefits and costs associated with a remedy ”?
(Noether, Tr. 6037). Complaint Counsel's chief economic .expert witness, Dr. Haas-Wilson,
testified plainly that shewoffered no opinion on the proper remedy in this case. (Haas-Wilson, Tr.
2441). !

Response to Flnding No. 2542:

it

This finding is irrelevant to the issue of remedy. (See CCRFF 2538). The

calculation of vany plirported efficiencies or -procempetitive effects allegedly due to the

_mérger is irrelevant in the remedy phase. As set forth in the Merger Guidelines,
efficiencies and procompetltrve effects analyses come into play at the llablhty, not
remedial, stage. (Merger Gurdelmes § 4). Once there is a finding of a- Sectlon 7
violation, evallratmg efﬁmency benefits is moot.

If Respondent is alleging additional costs associated with the‘ remedy, it has not
specified these costs.' In any event, the divestiture remedy will restore the competition

lost due to the Evanston-Highland Park merger, with improvernents, if any, to HPH

remairring with HPH. (See CCFF 284-301, 2560-65).
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