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ORDER CERTIFNG MOTIONS TO COMMSSION AN STAYING PROCEEDINGS

INTRODUCTION

Overview and Summary of Conclusions

Ths Order addresses thee motions :fled by Respondents which relate to the posting on
the Commission s public website of Respondents ' confdential inormation contained in five
exhbit!: to Complaint Counsel' s motion forparaI sumardecisio :fled on Janua 31 2005
and one exhbit to Complait Counsel's motion to compel, fied on December 6, 2004. . The thee
motions are:. (1) Respondents ' Motion for Order to Show Cause Why Complait Counsel
Should Not Be Held in Gontempt ("contempt motion ); (2) Respondents ' Emergency Motion
Requig the Commssion to Provide Respondents with Electronic Files Showing Who 
Accessed Respondents ' Confdential Inormation Whle it Was on the Commssions ' Website

electronic files motion ); and' (3) Respondents ' Motion for Leave to Take Discovery Regardig
Complait Counsel's Violation of the Protective Order ("discovery motion



Upon review of the pleadings and attachments, includig sworn decIarations, it is
determed that Respondents ' thee motions must be cert:fed to the Commssion because: (1) 
the motions raise allegations, inter alia requirg determation of matters beyond the merits of
the violation of law charged in the Complaint; (2) the challenged conduct appears t involve
componeJ;ts of the Commssion and/or employees other than Complait Counel; and (3) the

requested relief exceeds the authority delegated to the Admstratiye Law Judge ("ALJ"). 16
R. 22(a). See also 16 C. R. 3.42(c)(1O), 3.42(h); In reDrug Research Corp., 63

998, 1963 FTC LEXIS 43, *36-37 (Oct. 3 , 1963). For these same reasons, no

recommendations on the. appropriate disposition of the motions can be provided. ' Rather, the

Commssion is best suited to assess the public interest in ths matter, to revie", the actions of
, Commssion employees, and to d,etermne. the appropriate remedy to enure industr ,confdence

in the integrty of the Commssion s policies, practices, and procedures that are designed to
protect con:fdential inormation.

Procedural Background

On Februar 22 2005 , Respondents Basic Research, LLC (''Basic Research") and Ban
LLC ("Ban ) :fled the electronic :fles motion seekig expedited briefig and an order compellig
the Coinssion to provide Respondents with electronic :fies showig who accessed
Respondents ' confdential inormation while it was posted on the Commssion s public website. .

On Februar 22 2005, Complait Counsel :fled a paral response ("electronic files
response ) to Respondents ' electronic :fles motion , requestig additional time to :fle a
supplemental r sponse. By Order dated Februar 22 2005 , Respondents ' request for expedited
briefing was granted and Complait Counsel was ordered to :fle a supplemental response
includig sworn statements, by.Fe ruar 25 2005.

On Februar 25 2005, Complait Counsel :fled its supplementa response to
Respondents ' motion, including sworn declarations ("electronic fies supp. response

')..

On March 4, 2005, Respondents :fled their reply ("electronic files reply").

On March 9, 2005 , Basic Research, LLC; A. Waterhouse, LLC; Klein-Becker USA
LLC; Nutrasport LLC; Sovage Dennalogic Laboratories, LLC; Ban, LLC; Denns Gay; Danel
B. Mowrey; and Mitchell K. Friedlander ("Respondents ) :fled two motions - the contempt
motion seekig an order to show cause why Complaint Counsel should not be held in contempt
and the discovery motion seeking leave to take discover regardig Complait Counel'
violation of the Protective Order.

By Order dated March 9, 2005, Respondents were ordered to show cause as to what
confdential inormation was posted on the Commssion s pubnc website, and Complait
Counel' s motion for paral sumar decision, at issue in Respondents ' motions, was stayed.



On March 16 2005, Respondents Basic Research and Ban fied a response to the order to .
show cause ("show cause response

). 

On March 21; 2005, Complait Counel fied a consolidated opposition to Respondents

' .

contempt and discovery motions ("consolidated opposition

On March 29, 2005 , the paries were ordered to :fle amended pleadings which properly
limited the facts, legal analysis, and arguents that-were :fled as "Subject-o Protective Order" or
non-public document." The pares :fled amended pleadings consistent with ths Order on orbefore AprilS, 2005. 

!he pleadigs and .attachments scussed in ths Order are volumous and are a.par of
the Commssion s offcial record. Accordmgly, they are not attched hereto.

Summary of the Parties ' Positions

Respondents contend that from Februar 15 , 2005 to Febru 17, 2005 , the Federal
Trade Commssion (the "Commssion ), in violation of the Protective Order Governg
Discovery Material ("Protective Order''), the Commission s Ru1es of Practice ("Rules ), and
Respondents ' rights, posted Respondents ' confdential and attorneys ' eyes only inormation on
the Commssion s public website. Electronic files motion at 2; contempt motion at 3-4. As a
result of ths action, Respondents allege ireparable har and argue that the only appropriate
remedy for such injur is an order strg the Complait and grantig monetar sanctions. .
Contempt motion at 5- 23-35. Respondents also seek certai electronic :fles showig who.
accessed their confdential inormation while it was posted on the Commssion s public website.
Electr()nic files motion at 2-3. addition, Respondents s ek discovery includig depositions of
Complamt Counsel, deposition of a member of the Of:fce of the Secreta, and documenta,

' ,

evidence. Discovery motion at 9-13.

Respondents state that there were six exhbits posted on the Commssion s public website
which contained confdential inormation: :fve exhbits to Complait Counsel' s motion for

. .

parai sumar decisIon, which was filed on Januar 31 2005, and one exhbit to Complait
Counel' s motion to compel production of documentar material and answers to intelTogatories
which was fied on December 6, 2004. Show cause response at 7-14. Accordig to
Respondents, these six exhbits include: trade secrets in the form of product formulations for the
products at issue in ths litigation; Respondents ' confdential business records; and a parcu1ar
individual' s private consumer emaiI. Show cause response at 7-14 and attached sworn
declaration of Respondent at 36. . 

Complait Counsel aclmowledges that the questioned exhbits to its motion for paral
. sumar decision were posted on the Commssion s public website. Electronic files response

at 2. According to Complait Counsel's sworn declaration, and the certficate of servce
Complait Counsel :fled the,non-public version ofthe motion for paral sumar decision and



the exhbits thereto in hard copy, on diskette, and ,via email, and served the :fles on Respondents
via email

" "

consistent with how Complaint Counel filed and served non-public pleadings in this
matter until Februar 17 2005." Electronic :fles supp. response at attachment B (sworn
declaration of Complaint Counsel), 113 and exhbit 1. These exhbits were identi:fed by
Complait Counsel as being "Subject to Protective Order" and a redacted public version of the
exhbits was :fled on Febru 7 2005. Id. at 11 4-16. Complaint Counel alleges that the non-
public version of the exhbits to its motion for paral sumar decision was posted on the
Commssion s public website because an employee of the Offce of the Secretar mistakenly
deleted the ell;ctronic copy of the public version of the exhbits, because ths employee believed
them to be duplicates. Id. at 122. 

Complaint Counel argues that despite the error, Complait Counsel did not act in bad
faith; that Respondents have failed to establish har; and that Respondents are not entitled to the
demanded dismissal or monetar sanctions. Consolidated opposition at 21-66. Complait
Counsel fuer asserts that the release of the requested electronic :fles would violate the
Commssion s privacy policy and that Respondents ' motion for leave to take discovery should be
denied. Electronic :fles supp. response at 3-4; 'consolidated opposition at 66-71.

Relevant Statutes, Orders, and Procedures

Relevant Statutes

Numerous statutes and rules prohibit and punsh the unauthorized disclosure of
confdential information obtaied by the Commssion. For example, 18 U. C. ~ 1905 imposes
crial sanctions on governent employees who make unauthorized disclosure of certai

ses of.inormation submitted to a governent ageD:cy, includig trade secret and confdential

inormation. Chrysler Corp. v. Brown 441 U.S. 281, 288-89 (1979). The Federal Trade
Commssion Act ("FTC Act") specifically forbids the release of trade secrets. 15 U. C. ~ 46(f).
Moreover, the FTC Act provides that "(a)ny officer or employee of the Commssion who shall
make public any information obtained by the Commssion without its authority, uness cfected
by a cour, shall be deemed gulty of a misdemeanor, and, upon conviction thereof, shall be
punshed by a fie not exceedig $5 000, or by impnsonment not exceedig one year, or by fie
and imprisonment, in the discretion of the cour." 15 U. C. ~ 50. Ths prohibition is
incorporated in the Commssion s Riles of Practice. 16 C. R. 4. 10(c). Cours routiely order
companes to provide confdential inormation to the Commssion, notig the protections of
statutes and rues that prohibit and punsh the unauthorized disclosure of confdential inormation
obtaied by the Commssion. , FTC v. MacArthur 532 F.2d 1 p5 , 1143 (7th Cir. 1976);
FTCv. Owens-Cor;ing Fiberglass Corp. 626 F.2d 966 970 n..6 (D. C. Cir. 1980); In re FTC
Line of Business Report Litig., 595 F.2d 685, 70 n.129 (D.C. Cir. 1978).




















