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BASIC RESEARCH, L.L.C, 
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ICLEIN-BECKER USA, L.L.C., 
NUTRASPORT, L.L.C., 
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d/b/a BASIC RESEARCH, L.L.C., 
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BASIC RESEARCH, A.G. WATERHOUSE, 

BAN, L.L.C., 
d/b/a KLEIN-BECKER USA, NUTRA SPORT, and 
SOVAGE DERMALOGIC LABORATORIES, 

DENNIS GAY, 
DANIEL B. MOWREY, 

d/b/a AMERICAN PHYTOTHERAPY RESEARCH 
LABORATORY, and 
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Respondents. 

BASIC RESEARCH, LLC'S SECOND MOTION TO COMPEL 

Respondent Basic Research, LLC ("Basic Research" or "Respondent"), by and through 

undersigned counsel and pursuant to 16 C.F.R. 53.38, seeks an order compelling the Federal 

Trade Commission ("FTC") to provide complete responses to Basic Research's Second Request 

for Production of Docu~nents ("Second Document Requests"), and in support thereof state as 

follows: 

I. BACKGROUND 

On June 15,2004, the FTC filed an administrative complaint against Respondent alleging 

that certain of its dietary supplement advertising violated Sections 5 and 12 of the FTC Act 

("FTC's Complaint"). On September 9, 2004, Respondent served its Second Docunlent 
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Requests, attached hereto as Exhibit 1, to obtain, inter alia, documents relating to the FTC's 

operative allegations and the way in which the FTC has conducted similar cases. Specifically, 

the Second Document Requests properly sought documents pertaining to (1) previous FTC 

proceedings similar to the instant case, including expert testimony and reports; (2) 

conmunications with other government agencies regarding the Respondents or the Challenged 

Products; (3) documents relating to a specific rulemaking request involving the dietary and 

weight loss industry; (4) communicatio~~s with authors of studies and publications that the 

Corporate Respondents submitted lo the FTC; and (5)  documents relating to the substantiation 

standard(s) applicable in this case. 

On September 24, 2004,' Complaint Counsel served its responses to the Second 

Document Requests, which are attached hereto as Exhibit 2 ("Complaint Counsel's Responses"). 

Complaint Counsel's Responses, however, obstruct discovery, are evasive, and otherwise rely on 

blanket objections to avoid providing the information requested. In an effort to resolve the 

disputes surrounding Complaint Counsel's Responses, counsel for Basic Research, LLC and 

Coinplaint Counsel engaged in discussions and were able to resolve several issues. 

Regarding Requests Nos. 6 and 7, Complaint Counsel agreed to provide a list of all part 

I11 and judicial weight loss cases brought by the FTC since January 1, 1994 and otherwise stood 

on the asserted objections. Complaint Counsel asserted that all non-privileged documents 

responsive to Requests Nos. 10 and 11 had been produced and all documents over which 

Complaint Counsel asserted a privilege would be included on a privilege log. Regarding 

The Certificate of Service on Complaint Counsel's Responses to the Second Document 
Requests state that the responses were served on August 16,2004. Respondent assumes this is a 
scrivener's error. The date of service reflected in this Motion is the date upon which Respondent 
received the responses to the Second Document Request. 
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Request No. 13, Complaint Counsel stood on its objections and agreed to list all documents 

withheld on a claim of privilege on a privilege log. 

Regarding Request No. 15, Complaint Counsel asserted that all non-privileged responsive 

documents have been produced and all documents withheld on a claim of privilege would be 

included on a privilege log. Complaint Counsel asserted that there are no non-privileged 

documents to Request No. 16 and agreed to include on a privilege log all documents withheld on 

a claim of privilege. Respondent and Complaint Counsel agreed to amend Request No. 27, as 

reflected below. Complaint Counsel stood on its objections regarding the amended Request No. 

27. 

Respondent limited Request No. 29 according to its understanding that Request No. 29 

applied to post-order requests as part of the compliance process; Complaint Counsel thereafter 

stood on its objections regarding Request No. 29. Regarding Requests Nos. 32 and 33, 

Complaint Counsel agreed to perform another inquiry to determine if responsive documents 

existed. Complaint Counsel also agreed to list on a privilege log all documents responsive to 

Requests Nos. 32 and 33 that were withheld from production on a claim of privilege. 

Respondent and Complaint Counsel agreed to amend Request No. 37, as reflected below, and 

Complaint Counsel agreed to produce the documents identified in footnote 37 of the 

Commission's December of 2003 publication entitled "Deception in Weight Loss Advertising 

Workshop: Seizing Opportunities to Build Partnerships to Stop Weight Loss Fraud." Complaint 

Counsel further agreed to perform a reasonable search to determine if there are any similar 

documents that would be responsive. Complaint Counsel otherwise stood on the asserted 

objections regarding Request No. 37. 
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Complaint Counsel agreed to provide a privilege log on October 12,2004, however, as of 

the date of this filing, Respondent has not received a privilege log. The remaining objections on 

which Complaint Counsel relies are misplaced and are not grounds for the withholding of 

responsive documents. Accordingly, Respondent's seek an order compelling the FTC to provide 

complete responsesto the Second Document Requests. 

11. ARGUMENT 

A. Complaint Counsel Must Provide Documents In Response To 
Respondent's Second Requests 

The Commission's Rule of Practice 3.34 states "any party may serve on another party a 

request: to produce and permit the party making the request.. .to inspect and copy any designated 

documents, as defined in 53.34(b). According to that provision, "[a] party shall make documents 

available as they are kept in the usual course of business or shall organize and label them to 

correspond with the categories in the request." 16 C.F.R. 53.34(b). As the following discussion 

demonstrates, however, Complaint Counsel has failed to make such documents available in 

response to Respondent's Second Document Requests. 

1. Requests for Production Nos. 6 and 7' 

Complaint Counsel must produce documents in response to Requests for Production Nos. 

6 and 73. Request for Production No. 6 reads as follows: 

Request No. 6 

All expert reports that the Federal Trade Commission has filed in 
other part three proceedings or proceedings under Section 13(b) of 
the FTC Act. 

2 All document requests are referred to using their original numbering. 

Requests Nos. 6 and 7 involve similar requests, and Complaint Counsel's responses thereto are 
also similar, and as such, these Requests are discussed together. 
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Complaint Counsel responded to Request No. 6 as follows: 

Response to Request No. 6 

Complaint Counsel object to the extent that tlus Request is overbroad, unduly 
burdensome and harassing, and irrelevant in that it is not reasonably expected to 
yield information relevant to the allegations of the complaint, to the proposed 
relief, or to the defenses of any respondent. All expert reports filed by the FTC in 
other cases are not readily available, nor are they in the possession, custody, or 
control of Complaint Counsel. Complaint Counsel will turn over documents 
relating to testifying experts as provided under the Rules and this Court in its 
Scheduling Order. 

Request for Production No. 7 reads as follows: 

Request No. 7 

All depositions taken of the Federal Trade Commission substantiation experts in 
any weight loss cases. 

Complaint Counsel responded to Request No. 7 as follows: 

Response to Request No. 7 

Complaint Counsel object to ilie extent t h ~ t  ?his Request is vague, overbroad, 
unduly burdensome and harassing, and irrelevant in that it is not reasonably 
expected to yield information relevant to the allegations of the complaint, to the 
proposed relief, or to the defeuses of any respondent. All depositions taken of 
FTC substantiation experts x e  not readily available, nor are they in the 
possession, custody, or control of Complaint Counsel. Complaint Counsel will 
turn over documents relating to testifying experts as provided under the Rules and 
this Court in its Scheduling Order. 

In sum, Requests for Production Nos. 6 and 7 requires Complaint Counsel to produce 

expert reports filed in proceedings similar to the instant case and depositions taken of experts in 

other weight loss cases. Throughout the course of this proceeding, Complaint Counsel has been 

reticent about the specific substantiation standards that are applicable to tlus case, and what 

would constitute "competent, reliable evidence" regarding the challenged advertising. In 

response to this refusal to provide specific standards, Respondent has sought access to the reports 
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and depositions of testifying experts that the FTC has used or filed in other, similar cases. 

Without either specific information as to the substantiation standards applicable in the instant 

case, or general information as to the substantiation standards applied in other cases, which could 

be gleaned from the reports and depositions of testifying experts, Respondent is at a loss as to the 

meaning of the allegations of the complaint, the propriety of the requested relief, or how to 

conduct its defense. Therefore, this document request is reasonably expected to yield 

information relevant to these proceedings. 

Further, even assuming, arguendo, that Complaint Counsel does not have immediate 

access to all of the requested documents, Complaint Counsel has not asserted a lack of access to 

any responsive documents. To the contrary, Complaint Counsel is in the best position to provide 

the responsive information. Thus, at the very least, Coinplaint Counsel should be coinpelled to 

produce responsive docun~ents ihat are within Complaint Counsel's possession, custody, or 

control, and those responsive docunlenls that could easily be located upon a reasonable search by 

Complaint Counsel. 

2. Requests for Production Nos. 10 and 11 

Complaint Counsel must produce documents in response to Requests for Production Nos. 

10 and 1 I . ~  Request No. 10 reads as follows: 

Request No. 10 

All communications with the National Institute of Health (NIH) 
relating to the Respondents or Challenged Products. 

Complaint Counsel responded to Request No. 10 as follows: 

Requests Nos. 10 and 11 involve similar requests, and Complaint Counsel's responses thereto 
are also similar, and as such, these Requests are discussed together. 
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Response to Request No. 10 

Complaint Counsel object to this Request because certain documents responsive 
to this request are documents that the Respondents and their counsel have in fact 
provided to Complaint Counsel and hence the request calls for documents that are 
already in Respondent's possession, custody or control. Complaint Counsel 
further object to this Request because certain documents are protected from 
disclosure as attorney work product (General Objection 2). Complaint Counsel 
object to this Request as premature to the extent that this Request seeks 
information relating to the expert witnesses that Complaint Counsel intend to use 
at the hearing (General Objection 4). Complaint Counsel further object to the 
extent this Request seeks infom~ation relating to non-testifying or consulting 
expert witnesses (General Objection 5). Subject to and without waiving these 
objections or the General Objections stated above, Complaint Counsel will turn 
over documents relating to testifying experts as provided under the Rules and this 
Court in its Scheduling Order. 

Request No. 11 reads as follows: 

Request No. 11 

All communications with the Food and Drug Administration (FDA) 
relating to the Respondents or Challenged Products. 

Complaint Counsel responded to Request No. 11 as follows: 

Response to Request No. 11 

Complaint Counsel object to this Request because certain documents responsive 
to this request are documents that the Respondents and their counsel have in fact 
provided to Complaint Counsel and hence the request calls for documents that are 
already in Respondent's possession, custody or control. Complaint Counsel 
further object to this Request because certain documents are protected from 
disclosure as attorney work product (General Objection 2). Complaint Counsel 
object to this Request as premature to the extent that h i s  Request seeks 
information relating to the expert witnesses that Complaint Counsel intend to use 
at the hearing (General Objection 4). Complaint Counsel further object to the 
extent this Request seeks information relating to non-testifymg or consulting 
expert witnesses (General Objection 5) and documents that are protected from 
disclosure by the law enforcement evidentiary files privilege (General Objection 
7). Subject lo and without waiving these objections or the General Objections 
stated above, Complaint Counsel will turn over documents relating to testifying 
experts as provided under the Rules and this Court in its Scheduling Order. 
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Requests Nos. 10 and 11 seek coinmunications with the NIH and the FDA regarding the 

Respondents and/or the Challenged Products. Complaint Counsel's objection based on 

Respondent's possession of responsive documents is misplaced. In "Instr~~ction 5" of 

Respondent's Document Request, Respondent specifically excluded all documents provided to 

Complaint Counsel by any of the Corporate ~es~ondents. '  Further, Complaint Counsel has not 

established that the NIH, the FDA, or any employees or representatives of either agency possess 

the requisite training, education, and/or experience to be qualified as an "expert." 

Conlplaint Counsel also alleges that documents responsive to Requests Nos. 10 and 11 

are protected from disclosure by the attorney work product privilege. In order to successfully 

withhold documents on a claim of work product privilege, Complaint Counsel must establish all 

of the essential elements of work product. See Johnson 17. Gmeinder, Nos. CIV. A. 98-2556- 

GTV, CIV. A. 98-2585-GTV, 2000 WL 133434 (D. Kan. Jan. 20, 2000). Further, Complaint 

Counsel must establish the elements of work product privilege on a "document by document 

basis." Household Coiniizercial Finuncial Services, Inc. I>. Scho[tenslei~z, No. 90 C 720, 1991 

WL 222069, at *1 (N.D. Ill. Oct. 24. 1991) (quoting UnitedStates 17. Lawless, 709 F.2d 485, 487 

(7th Cir. 1983); see also 16 C.F.R. 53.38A. In order to satisfy this burden, Conlplaint Counsel 

must present facts that are sufficiently detailed to support a judicial determination that the 

elements of work-product privilege have been met for each document. Complaint Counsel has 

not yet provided a privilege log, and has therefore waived the asserted privileges. See Petition of 

Hoechst Marion Roussel, Inc., to Quash Subpoena Duces Tecum, 124 F.T.C. 649, 659-660 (Oct. 

17, 1997) (stating that the Petitioner's failure to provide a proper assertion of privilege 

"Instruction 5" reads as follows: "This Request does not seek documents that were provided to 
you by the Corporate Respondents in response to formal investigative demands." 
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describing the nature of allegedly privileged documents or communication at a specified time 

amounted to a waiver of privilege). 

The conclusory assertions on which Complaint Counsel now relies are insufficient to 

establish the privilege. SmithKline Beechanz Corp. v. Apotex Corp., No. 98 C 3952, 2000 WL 

1310669, at *5 (N.D. Ill. Sept. 13,2000) (requiring the proponent of the work product privilege 

to present "objective facts" to establish work product protection for documents in a privilege 

log). Further, Complaint Counsel has utterly failed to establish how communications with the 

NIN and/or the FDA regarding the Respondents or the Challenged Products were prepared in 

anticipation of litigation. Accordingly, Complaint Counsel should not be permitted to rest on its 

unsupported assertions that documents responsive to Requests Nos. 10 and 11 are protected by 

the work product privilege. 

Complaint Counsel also objects to the production of comm~mications with the NIH and 

the FDA on the grounds of the "law enforcement evidentiary privilege" otherwise known as the 

law enforcement investigatory files privilege. Such privileges are intended to protect disclosure 

of law enforcement techniques or sowces. See In re I-loechst Marion Roussel, Inc., No. 9293, 

2000 WL 33944048 (FTC Oct. 31, 2000). A related privilege, the informer's privilege, is 

designed to protect ihe identity of confidential informers who participate in law enforcement 

investigations. Id. In order to successfully use the law enforcement investigatory files privilege 

as a shield from production of documents, Complaint Counsel, as "[tlhe claiming official must 

have seen and considered the contents of the documents and himself have formed the view that, 

on grounds of public interest, they ought not be produced and state with specificity the rationale 

of the claimed privilege." Id. Complaint Counsel's blanket assertion of the law enforcement 

investigatory files privilege does not comply with the requirements to establish this privilege as a 
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bar to production of documents. Complaint Counsel has not established that all of the procedural 

requirements of this privilege have been met and therefore cannot use it as a shield from 

production of documents. 

3. Request for Production No. 13 

Complaint Counsel must produce documents in response to Request for Production No. 

13. Request for Production No. 13 reads as follows: 

Request No. 13 

All documents relating to any request for rulemaking submitted to the Federal 
Trade Commission by Jonathon W. Emord, Esq. 

Complaint Counsel responded to Request No. 13 as follows: 

Response to Request No. 13 

Complaint Counsel object to this Request on the grounds that it seeks irrelevant 
materials in that any such correspondence does not relate to any of the challenged 
products and is not reasonably expected to yield information relevant to the 
allegations of the complaint, to Lhe proposed relief, or to the defenses of any 
respondent. Complaint Counsel further object to this Request because any 
documents are protected from disclosurc as attorney work product (General 
Objection 2) and by the deliberative process privilege (General Objection 3). 
Subject to and without waiving these objections or the General Objections stated 
above, Complaint Counsel have previously produced responsive documents. 

Request No. 13 is directly relevant to the allegations of the complaint, the proposed 

relief, and/or the defenses of the Respondents. One rulemaking request submitted by Mr. 

Emord--denied by the Commission-pertains to the FTC's rules of practice and procedure for 

investigating false or misleading health-related claims in food, drug, and dietary supplement 

advertising. One of the defenses raised by Respondent is that the FTC's rules of practice and 

procedure for investigating advertisements like the ones at issue in this case lack sufficient 

definiteness to provide advertisers, such as Respondent, with sufficient notice as to what conduct 
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is prohibited. Therefore, Complaint Counsel cannot witldlold responsive documents based on a 

claim of irrelevance. 

Complaint Counsel also alleges that documents responsive to Request No. 13 are 

protected from disclosure by the attorney work product privilege. As previously discussed, 

Complaint Counsel must establish all of the essential elements of work product, with supporting 

facts, on a document by document basis in order to successfully withhold documents on a claim 

of the privilege. See 16 C.F.R. 53.38A; Johnson v. Gnzeinder, 2000 WL 133434 (D. Kan. Jan. 

20, 2000). Complaint Counsel has failed to establish how documents related to Mr. Emord's 

petition for rulemaking could have been prepared in anticipation of litigation. Complaint 

Counsel should not be permitted to rest on its unsupported assertions that documents responsive 

to Request No. 13 are protected by the work product privilege. 

Complaint Counsel also asserts that documents responsive to Request No. 13 are 

protected by the deliberative process privilege. However, in order the "deliberative process 

privilege" to form a basis for withholding a docunleat from production, the document must be 

pre-decisional and deliberative, reflecting the advisory and consultative process by which 

decisions and policies are formulated. See, e.g., Amzy Times Publ'g Co. v. Departnwnt of the Air 

Force, 998 F.2d 1067, 1069 (D.C. Cir. 1993). Complaint Counsel's blanket assertion of the 

deliberative process privilege is insufficient to establish that the privilege is applicable. 

Moreover, governmental privileges are to be narrowly construed. Id.; see also Price v. County of 

San Diego, 165 F.R.D. 614, 620 (S.D. Cal. 1996) (the deliberative process privilege "is to be 

narrowly applied"). 

Significantly, Complaint Counsel has previously produced Mr. Emord's petition and the 

FTC's order denying the petition, yet now, refuses lo produce related documents. This "pick and 
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choose" approach to production is evasive and incongruent, particularly absent sufficient 

justification for withholding such documents. Further, Complaint Counsel has completely failed 

to produce a privilege log specifying what documents have been withheld, and has therefore 

waived the asserted privileges. See Petition of Hoechst Marion Roussel, Znc., to Quash 

Subpoena Duces Tecum, 124 F.T.C. 649, 659-660 (Oct. 17, 1997) (stating that the Petitioner's 

failure to provide a proper assertion of privilege describing the nature of allegedly privileged 

documents or communication at a specified time amounted to a waiver of privilege). Under such 

circumstances, Complaint Counsel should be compelled to produce all responsive documents. 

4. Requests for Production Nos. 15 and 16 

Complaint Counsel must produce documents in response to Requests Nos. 15 and 1 6 . ~  

Request No. 15 reads as follows: 

Request No. 15 

All communications with authors of any studies or publications submitted to the 
Federal Trade Commission by the Corpor~te Respondents. 

Complaint Counsel responded to Request No. 15 as follows: 

Response to Request No. 15 

Complaint Counsel object to this Req~~est on the ground that it is overbroad to the 
extent that the request is not limited to the Challenged Products. To the extent 
that this request calls for attorney notes and internal memoranda, these documents 
are protected from disclosure as attorney work product, as more fully set forth in 
General Objection 2. Subject to and without waiving these objections or the 
General Objections stated above, Complaint Counsel have previously produced 
responsive documents and will continue to supplement as necessary. 

Request No. 16 reads asfollows: 

Requests Nos. 15 and 16 involve similar requests, and Complaint Counsel's responses thereto 
are also similar, and as such, these Requests are discussed together. 
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Request No. 16 

All notes of conversations with authors of studies or publications 
submitted to the Federal Trade Commission by the Corporate 
Respondents. 

Complaint Counsel responded to Request No. 16 as follows: 

Response to Request No. 16 

Complaint Counsel object to this Request on the grounds that it is overbroad to 
the extent that the request is not limited to ihe Challenged Products. To the extent 
that this request calls for attorney notes and internal memoranda, these documents 
are protected from disclosure as attorney work product, as more fully set forth in 
General Objection 2. 
Request No. 15 seeks communications between the FTC and authors of studies or 

publications that the Corporate Respondents s~~bnutted to the FTC. Similarly, Request No. 16 

seeks documents related to conversations between the FTC and these parties. With respect to 

Complaint Counsel's objections, Requests Nos. 15 and 16 are not overbroad. Respondent is not 

aware of any studies or publications submitted to the FTC that did not relate to the Challenged 

Products or to the instant case. Therefore, Respondent requests that Con~plaint Counsel produce. 

any documents that werc withheld on the basis of Complaint Counsel's overbreadth objection. 

Complaint Counsel also objects to Requests Nos. 15 and 16 on the grounds of the 

attorney work product privilege. However, as stated previously, Complainr Counsel's blanket 

assertion of work product privilege is insufficient to establish the existence of the privilege. 

Complaint Counsel must present specific facts on a document-by-document basis that are 

sufficient to determine whether the documents are privileged. See 16 C.F.R. 53.38A; Johnson 17. 

Gnzeinder, 2000 WL 133434 @. Kan. Jan. 20, 2000). Complaint Counsel has failed to do so. 

Thus, Complaint Counsel's assertion of the privilege is an insufficient basis for withholding 

responsive documents. 
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5. Request for Production No. 27 

Complaint Counsel must produce documents in response to Request No. 27. Request No. 

27 reads as follows: 

Request No. 27 

All documents relating to requests by advertisers of dietary weight loss 
products seeking clarification on the substantiation standards applicable in 
this case.' 

Complaint Counsel responded to Request No. 27 as follows: 

Response to Request No. 27 

CompIaint Counsel object to tlus Request on the grounds that it is overbroad, 
unduly burdensome, harassing, inconsistent with Complaint Counsel's obligations 
under the Rules of Practice, and not reasonably expected to yield information 
relevant to the allegations of the complaint, to the proposed relief, or to the 
defenses of any respondent as more fully set forth in the opening paragraph of the 
General Objections and in General Objections 8 and 9. 

Request No. 27 seeks docume& relating to advertisers of products similar to the 

Challenged Products. Such docuinents will provide, inter aZin, clarification as to what 

substantiation standards are being applied ill this case. As discussed, supra, Complaint Counsel 

has repeatedly refused to specifically state what standards of substantiation are applicable to this 

case. In response to tlus refusal, Respondent seeks access to the requests of similar advertisers 

who have sought clarification of the substantiation standard(s). Again, without specific 

information as to what the substantiation standards are, Respondent is at a loss as to the meaning 

. of the allegations of the complaint, the propriety of the requested relief, or how to conduct its 

defense. Further, one of Respondent's defenses in this case is that the substantiation standard 

' The text in italics above reflects an amendment made by Respondent's counsel as a result of a 
teleconference with Complaint Counsel on October 74,2004. 
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applied against advertisers in the dietary weight loss industry is so vague that advertisers cannot 

reasonably determine what conduct is prohibited. Therefore, this document request is reasonably 

expected to yield information relevant to these proceedings. 

Complaint Counsel also alleges that Request No. 27 is overbroad, unduly burdensome, 

harassing, and inconsistent with Complaint Counsel's obligations under the Rules of Practice. 

Complaint Counsel has neither specifically stated nor estimated the number of documents that 

would be responsive to this request. It is therefore impossible to determine whether Request No. 

27 is overbroad or whether responding to Request No. 27 would truly be unduly burdensome or 

harassing. Further, Complaint Counsel has not stated in what way providing documents relating 

to third parties seeking clarification of the substantiation standard applicable in this case exceeds 

Complaint Counsel's obligations under the Rules of Practice. Therefore, Complaint Counsel's 

objections to Request No. 27 are unsupported and Respondent's Motion to Compel should be 

granted. 

6 .  Request for Production No. 29 

Complaint Counsel must produce documents in response to Request No. 29. Request No. 

29 reads as follows: 

Request No. 29 

All documents relating to requests made to the Federal Trade Commission by 
advertisers seeking approval of advertising prior to dissemination. 

Complaint Counsel responded to Request No. 29 as follows: 

Response to Request No. 2? 

Complaint Counsel object to this Request on the grounds that it is vague, 
overbroad, unduly burdensome, or otherwise inconsistent with Complaint 
Counsel's obligations mder the Rules of Przctice. Compiaint Counsel also object 
to this Request because it is not reasonably expected to yield information relevant 
to the allegations of the complaint, to the proposed relief, or to the defenses of any 
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respondent as more fully set forth in General Objection 9. In addition, such 
Request may include materials prohibited from being disclosed under Section 21 
of the FTC Act (15 U.S.C. 21 § 57b-2). 

Respondent intended Request No. 29 to include, but not be limited to requests by 

advertisers made after ihe FTC issued an order and/or requests to ensure compliance with an 

FTC order. The blanket objections raised by Complaint Counsel in response to Request No. 29 

(including vagueness, overbreadth, and undue burden) fail to explain why Request No. 29 is 

objectionable. Request No. 29 is reasonably expected to yield information relevant to, among 

other things, one of the defenses alleged by Respondent, namely, that the procedure for obtaining 

approval by the FTC for advertising prior to disseminating illat advertising attempts to restrict, 

restrain and/or prohibit protected comn~ercial speech. Cninplain~ Counsel has not provided any 

facts supporting its assertion that responsive documents "may include material prohibited from 

being disclosed under Section 21 of the FTC Act ...." Thus, Complaint Counsel cannot be 

permitted to rely upon the mere assertion that some responsive documents may be prohibited 

from disclosure as a basis for withhdding production of responsive documents in tolo. 

7. Requests for Production Nos. 32 and 33 

Complaint Counsel must produce ciocumentnts in response to Request Nos. 32 and 33.8 

Request No. 32 reads as follows: 

Request No. 32 

All documents which define or explain the meaning of "competent and reliable 
scientific evidence." 

Complaint Counsel responded to Request No. 32 as follows: 

Requests Nos. 32 and 33 involve similar requests, and Complaint Counsel's responses thereto 
are also similar, and as such, these Requests are discussed together. 
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Response to Request No. 32 

Complaint Counsel object to this Request on the grounds that it is overbroad, 
unduly burdensome, or otherwise inconsistent with Complaint Counsel's 
obligations under the Rules of Practice. Complaint Counsel further object to this 
Request on the grounds that such materials are publicly available in the FTC 
Reporters, online at the FTC website, or through Lexis and/or Westlaw. 
Complaint Counsel are not obliged to conduct Respondents' legal research for 
them. Complaint Counsel further state that certain documents responsive to this 
request are documents that the Complaint Counsel have previously provided to 
Respondents. 

Request No. 33 reads as follows: 

Request No. 33 

All documents which purport to establish what constitutes "competent and 
reliable evidence" for purposes of supporting efficacy claims of weight loss 
products. 

Complaint Counsel's response to Request No. 33 reads as follows: 

Response to Request No. 33 

Complaint Counsel object to the extent that this Request is overbroad, unduly 
burdensome, or otherwise inconsistent with Coinplaint Counsel's obligations 
~lnder the Rules of Practice. Complaint Counsel further object to this request on 
the grounds that such materizls are publicly available in the FTC Reporters, 
online at the FTC website, or through Lexis and:or Westlaw. Complaint Counsel 
are not obliged to conduct Respondeuts' legal research for them. Complaint 
Counsel further state that certain documents responsive to this request are 
documents that the Complaint Counsel have previously provided to Respondents. 

Request No. 32 seeks documents relating to the meaning of "competent and reliable 

scientific evidence," as the FTC has used that phrase. Similarly, Request No. 33 seeks 

documents that explain the meaning of the phrase as it is used to support efficacy claims of 

weight loss products. Requests Nos. 32 and 33 are sufficiently specific and narrow to require 

Complaint Counsel's full response and production of responsive documents. Complaint Counsel 

has stated in their Motion to Strike that, at the hearing in this matter, it will introduce evidence to 

show that "competent and reliable evidence" was needed to establish a reasonable basis for the 
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claims in challenged advertising. See, Complaint Counsel's Motion to Strike, page 7. However, 

Complaint Counsel has refused to identify which, if any, of the multitude of documents produced 

according to its response to Respondent's First Request for Production of Documents may 

explain what constitutes "competent and reliable evidence" in this case. 

Complaint Counsel cannot keep repeating this mantra and simultaneously expect to 

shield itself from producing documents that explain what "competent and reliable evidence" 

under the auspices that such a request is "overbroad." Indeed, the fact that Complaint Counsel 

finds such a request overbroad supports Respondent's contention that this standard used against 

Respondent is vague and illusory. If "competent and reliable evidence" was a specific and 

narrow standard, producing responsive documents that explain this standard would not be unduly 

burdensome, nor would such a production request be overbroad. Nonetheless, Complaint 

Counsel continues to use this phase as both a sword and a shield. Complaint Counsel sl~ould 

therefore be compelled to prod~icc responsive documents to Rcquests Nos. 32 and 33. 

8. Request for Produclion No. 37 

Complaint Counse! must produce docmnents in responjz lo Request No. 37. Request No. 

3 7 reads as follows: 

Request No. 37 

All documents in the FTCS custody nnd control which reflect the meaning of the 
words "Rapid" and "Substantial" as chnrged or used in the ~ o n ~ ~ l a i n i . ~  

Complaint Counsel responded to Request No. 37 as follows: 

The text in italics above reflects the amendment made by Respondent's counsel as a result of a 
teleconference with Complaint Counsel on October 7-8,2001. 
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Response to Request No. 37 

Complaint Counsel object to the extent that this Request is vague, overbroad, 
unduly burdensome, or otherwise inconsistent with Complaint Counsel's 
obligations under the Rules of Practice. Complaint Counsel object to this Request 
as premature to the extent that this Request seeks information relating to the 
expert witnesses that Complaint Counsel intend to use at the hearing (General 
Objection 4). Complaint Counsel further object to the extent that this Request 
seeks information relating to non-testifying or consulting expert witnesses 
(General Objection 5). Subject to and without waiving these objections or ihe 
General Objections stated above, Complaint Counsel will produce responsive 
documents relating to testifying experts as provided under the Rules and this 
Court in its Scheduling Order. 

Request No. 37 seeks docun~ents that explain the meaning of the words "rapid" and 

"substantial" as those terms are used in the con~plaint. These terms formed, in part, the basis of 

Respondent's motion for a more defu~ite statement filed on June 28, 2004. In its Opposition to 

the Motion for More Definite Statement ("Opposition"), Complaint Counsel argued that the lack 

of specificity in these terms could be "remedied easily by discovery." See, Opposition, page 4. 

Complaint Counsel further relied upoil several cases standing for the proposition that notice 

pleading relies on liberal discovery rules to provide infornlation not contained in the complaint. 

Id. at page 5, citing, Swierkiewicz v. Sorema N.A., 534 US.  506, 512 (2002) ("notice pleading 

relies on liberal discovery rules.. .to define disputed facts"). 

However, now that Respondents' have fashioned an appropriate request to probe this 

issue, Complaint Counsel has refused to comply, relying instead on blanket objections and 

stalling teclmiques. Contrary to Complaint Counsel's objections in its response, Request No. 37 

is narrowly and specifically addressed to docunenrs t!~at explain the meaning of the words 

"rapid" and "substantial" as Coinplaint Counsel used ihose words. Therefore, Request No. 37 is 

not vague, unduly burdensome, overbroad, or otherwise inconsistent with Complaint Counsel's 

obligations under the Rules of Practice. 
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Further, Complaint Counsel's assurances that the responsive documents will be produced 

during expert discovery provide little comfort. To the contrary, this aspect of the response is 

particularly troublesome given the fact that the FTC must have had an understanding of its 

interpretations of the words "rapid" and "substantial" prior to the filing of the FTC's Complaint. 

Thus, the fact that expert discovery may eventually take place should not hinder Complaint 

Counsel's ability to respond. Even if it did, the Rules of Practice allow responses to requests for 

production to be supplemented if Complaint Counsel learns that the responses are in some 

material respect incomplete or incorrect. 16 C.F.R. §3.31(e)(2). Depriving Respondent of 

adequate responses and responsive documents, by comparison, forces Respondent to engage in 

wasteful discovery and hinders its ability to determine whom to depose, from whom to subpoena 

documents, which defenses to pursue, how to prepare witnesses, and how to respond to certain 

discovery. In its Order Denying Motions for a More Definite Statement And Motion to Dismiss 

the Complaint for Lack of Definiteness ("Order"), this Court stated, "[alny necessary 

clarification of these terms may be obtained dwing the nonnd course of discovery." See Order, 

at p. 4. Complaint Counsel has rehsed to pl.ovide.the clarification that this Court anticipated.. , , 

would be forthconling during discovery. Thus, Complaint Counsel must fully respond to 

Request No. 37. 

B. Complaint Counsel's General Objections Are Insufficient 

Complaint Counsel's responses are prefaced with eleven (11) overbroad, sweeping 

general objections and responses. See, Exhibit 2, pages 1 to 3. These general objections k d  

responses are then asserted, in various combinations, to the specific document requests. These 

objections and responses and are nothing more than transparent attenrpts to mask deficiencies in 

the responses by either avoiding or deflecting the responsibility for providing the requested 
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docunents. Even assuming, arguendo, that certain . objections . are applicable, the manner in 

which they are asserted by Complaint Counsel is not specific, fails to provide detailed 

explanation of why the document request is objectionable, and lacks the information necessary lo 

assess the applicability of asserted protections and/or privileges. 

Objections to requests for production of documents must be specific in order for the 

responding party to avoid the requested production. Panola Land Buyers Ass'n v. Shuman, 762 

F.2d 1550, 1559 (11"' Cir. 1985). Similarly, if an objection is made on the basis of privilege, the 

party resisting discovery has the burden of establishing the existence of the privilege. National 

Union Fire Insurance Company of Pittsburgh v. Midland Bancor, Inc., 159 F.R.D. 562, 567 

(D.Kan.1994); Fed.R.Civ.P. 26(b)(5). To do so, the party objecting must provide sufficient 

information to assess the applicability of tkai privilege or protection, without revealing the 

information that is privileged or protected. See 16 C.F.R. 53.38A; see e.g., Oinega Eng'g, Inc. v. 

Omega, S.A., No. Civ. 398CV2464AVC: 2001 LVL 173765, at '4 (13. Conn. Feb. 6,2001), citing 

Burns v. Iiiiagine Film Entni'i, Inc., 164 F.R.D. 589, 593 (W.D.N.Y. 1996). "Blanket assertions 

of privilege1'-such as those asscrtecl by Conip!aint Counsel-;'do not satisfy this burden." Id. 

All of Complaint Counsel's responses operate under the false assumption that 

Respondent has the burden or proving that Complaint Counsel's documents are not privileged. 

In truth, it is Complaint Counsel ihat must establish the 1elegitima;y of its privileges. See, e.g., In 

re Lindsey, 158 F.3d 1263, 1269 (D.C. Cir. 1998); FTC v. Lukens Steel Co., 444 F.  Supp. 803, 

806 (D.D.C. 1977). Accordingly, unless Complaint Counsel can specifically justify the 

application of the privilege(?.) asserted, the documents at issue should be produced. 

Such justification is unlikely. For example, Complaint Counsel cannot sunlmarily deny 

Respondent all documents used to support the charges in the Complaint under the auspices that it 
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was "prepared in anticipation of litigation." Further, in order for a document to be protected by 

the "deliberative process privilege," it must be pre-decisional and deliberative, reflecting the 
., . 

advisory and consultative process by which decisions and policies are formulated. See, e.g., 

A m y  Times Publ'g Co. 11. Department of the Air Force, 998 F.2d 1067, 1069 (D.C. Cir. 1993). 

There has been no such showing. Moreover, governmental privileges are to be narrowly 

construed. Id.; see also Price v. County ofSan Diego, 165 F.R.D. 614,620 (S.D. Cal. 1996) (the 

deliberative process privilege "is to be narrowly applied"). 

The remaining assertions of privilege, specifically those relating to experts, are equally 

misplaced. Conlplaint Counsel has not provided any guidance as to what information is held by 

testifying or non-testifying experts, much less establish that Respondents would be per se barred 

from discovering it." In fact, Complaint Counsel has not provided a privilege log for any of the 

documents it has withheld any of the inultiple claims of privilege, and has therefore waived the 

asserted privileges. See 16 C.F.R. s3.38A.; Petition ofHoechst Mmion Roussel, Znc., to Quash 

Subpoena Duces Tecum, 124 P.T.C. 649, 659-660 (Oct. 17, 1997) (stating t!~at the Petitioner's 

failure to provide a proper assertion of privilege describi~lg.thenature. o f  allegedly privileged 

documents or coinnlunication at a specified time amounted to a waiver of privilege). Under such . . 

circumstances, Complaint Counsel's objections cannot be sustained. 

lo Ironically, Complaint Counsel objects to this and other requests for production on the basis 
that they may be inconsistent with certain obligations under the Rules of Practice. The Rules of 
Practice obligate Complaint Counsel to provide adequate responses to Respondents' requests for 
production. See 16 C.F.R. s3.37. 
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111. CONCLUSION 

In light of the foregoing, Respondent respectfully submits that its Second Motion to 

Compel should be granted 

IV. CERTIFICATE OF COMPLIANCE 

Pursuant to Section 3.22(f) of the Conlmission's Rules of Practice, Respondent has 

conferred with Coinplaint Counsel in a good faith effort to discuss the deficiencies with 

Complaint Counsel's responses to Document Requests Nos. 6, 7, 10, 11, 13, 15, 16, 17, 27, 29, 

32, 33, and 33. The parties were unable to reach an agreement with regard to these Docun~ent 

Requests and reached an impasse on Thursday, October 7,2004. 

Respectfiill y submitted, 

ay 6. Feldman 
Gregory I,. I-Iillyer 
Clirislopher P. Deinetriades 
Feldmiu~Gale; P.A. 
Mianii Center, 19"' Floor 
201 South Biscayne Rlvd. 
Miami, Florida 33 13 1 
Tel: (305) 358-5001 
Fax: (305) 358-3309 

Attorneys for Respondents Basic Research, LLC, 
A.G. Waterhouse, LLC, Klein-Becker USA, LLC, 
Nutrasport, LLC, Sovage Dermalogic Laboratories, 
LLC and Ban, LLC 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the 
following parties this 13th day of October, 2004 as follows: 

(1) One (1) original and one (1) copy by Federal Express to Donald S. Clark, 
Secretary, Federal Trade Commission, Room H-159,600 Pennsylvania Avenue, N.W., 
Washington, D.C., 20580; 

(2) One (1) electronic copy via e-mail attachment in  dob be@ ".pdf' format to the 
Secretary of the FTC at Secretarv@,ftc.gov; 

(3) Two (2) copies by Federal Express to Administrative Law Judge Stephen J. 
McGuire, Federal Trade Commission, Room H-104, 600 Pennsylvania Avenue N.W., 
Washington, D.C. 20580; 

(4) One (1) copy via e-mail attachment in  dob be' ".pdf' format to Commission 
Complaint Counsel, Laureen Kapin, Joshua S. Millard, and Laura Sclmeider, all care of 
Ikapin@,ftc.gov, - imillardO,ftc.gov; rricl~ardsonO.ftc.~ov; lscl~neiderO,Rc.~ov with one (1) paper 
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection, 
Federal Trade Commission, Suite NJ-2122, 600 Pennsylvania Avenue, N.W., Washington, D.C., 
20580; 

(5) One (I) copy via U. S. Postal Service to Elaine Kolish, Associate Director in the 
Bureau of Consumer Protection, Federal Trade Commission, 600 Pennsylvania Avenue, N.W., 
Washington, D.C. 20580 

(6) One (1) copy via United States Postal Service to Stephen Nagin, Esq., Nagin 
Gallop & Figueredo, 3225 Aviation Ave~iue, Suite 301, Miami, Florida 33131. 

(7) One (1) copy via United States Postal Service to Richard Burbidge, Esq., 
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., Burbidge & Mitchell, 215 South State 
Street, Suite 920, Salt Lalce City, Utah 841 11, Counsel for Dennis Gay. 

(8) One (1) copy via United States Postal Service to Ronald F. Price, Esq., Peters 
Scofield Price, A Professional Corporation, 340 Broadway Centre, 11 1 East Broadway, Salt 
Lake City, Utah 841 11, Counsel for Daniel B. Mowrey. 

(9) One (1) copy via United States Postal Service to Mitchell K. Friedlander, 5742 
West Harold Gatty Drive, Salt Lake City, Utah 841 11, Pro Se. 
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CERTIFICATION FOR ELECTRONIC FILING 

I HEREBY CERTIFY that the electronic version of the foregoing is a true and correct 
copy of the original document being filed this same day of October 13,2004 via Federal Express 
with the Office of the Secretary, Room 13-159, Federal Trade Commission, 600 Pennsylvania 
Avenue, N.W., Washington, D.C. 20580. 



UNITED STATES OF AMERTCA 
BEFORE FEDERAL TRADE COMRIISSIQN 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the A h t t e ~  of 1 
1 

BASIC RESEARCH, L.L.C, 1 
A.G. WATERFIOUSE, L.L.C., 1 
ICLEIN-BECICER USA, L.L.C., 1 
NUTRASPORT, L.L.C., 1 . 1 

1 
&.- 

SOVAGE DERMALOGIC LABORATORIES, L.L.C., 
d/b/a BASIC RESEARCH, L.L.C., 1 
OLD BASIC RESEARCH, L.L.C., 1 
BASIC RESEARCH, A.G. WATERHOUSE, 1 

BAN, L.L.C., 1 DOCICET NO. 9318 
&la IUEN-BECICER USA, NUTRA SPORT, and 1 
SOVAGE DERMALOGIC LABORATORTES, 1 

DENNIS GAY, ) 
DANIEL B. MOWIGY, 1 

d/b/a AMERICAN PHYTOTHERAPY RESEARCH 1 
LABORATORY, and 1 

MITCmLL I<. FRIEDLANDER 1 
1 

Respondents. 1 
\ 

BASIC ESEARCH, LLC'S SECOND REOUEST F O R  PRODUCTION O F  
DOCUMENTS 

Respondent, Basic Research, L.L.C., by and though its undersiped counsel, and 

pursuani to 16 CFR @.37(a), hereby requests Complaint Counsel to produce the docunentary 

material and tangible things identified below for iuspection and copying within fifteen (15) days 

at FeldmanGale, P.A., Miami Center, 19th Floor, 201 South Biscayne Blvd., Miami, Florida 

33 13 1, or such time and place as may be agreed upon by all c o ~ m e l .  

EXHIBIT 1-1 
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DEFINITIONS 

Notwithstanding any defi~lition below, each word, term, or phrase used in these Requests 

for Production is intended to have the broadest meaning permitted under the Federal Trade 

Conxnission's Rule of Practice. 

1. "Challenged Products" shall mean each product referred to in the Conlplaint, 

iilcludii~g: Dermalii-APg, Cutting Gel, Tummy Flattening gel, Leptroprin, Anorex, and 

PediaLean, both individually and collectively. 

2. "Commission," "you," and "your" shall mean the Federal Trade Conlmission, its 

employees, agents, attorneys, consultants, representatives, officers, and all other persons acting 

or purporting to act on its behalf. 

3. "Communicalions(s)" shall mean the transmitla1 or exchange of information of 

any kind in any form, including oral, written, or electronic form. 

4. "Complaint" shall mean the administrative complaint issued by the Federal Trade 

Commission and any amendments to that Complaint, in the above-captioned matter. 

5 .  "Corporate Respondents" shall mean the following Respondents: Basic Research, 

LLC, A.G. Waterhouse, LLC, Klein-Becker, usa, LLC, Nutrasport, LLC, Sovage Dermalogic 

Laboratories, LLC and BAN, LLC, both individually and collectively as defined in the 

Complaint, includmg all of their operations under any trade names. 

6. "Document" should be interpreted in the broadest sense permitted under the 

Federal Trade Commission's Rules of Practice, including but not limited to writings, drawings, 

graphs, charts, photograplu, audio recordings, transcripts, videotapes, electronic mail, and other 

data conlpilations flom which information can be obtained. The term "document" includes 

originals and all non-identical copies. 
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7. "Conununicatioi~" or "conununications" mean the act or fact of transinitting 

iirlomnlation, whether by correspondence, telephone line, computer media, meeting or a ~ y  

occasion of joint or mutual presence, as well as the transmittal of any document ftom one person 

to another.. 

8. "Each" and "any" shall mean and shall include the word "all" so as to have the 

broadest meaning whenever necessary to bring within the scope of any Specification all 

ilfomnlation and/or docuinent(s) that olherwise might be construed to be outside its scope. 

9. "Efficacy" s l d l  mean the ability of the product to achieve the results for wluch it 

is advertised. 

10. "Individual Respondents" shall mean: Respondents Dennis Gay, Daniel B. 

Mowrey, and Mitchell K. Friedlander, both individually and collectively, unless otl~e~wise stated. 

11. "Or" includes "and" and "and" shall include "or," so as to have the broadest 

meaning whenever necessary to bring within the scope necessary to bring w i t h  the scope of 

any Request for all information or documents that might otherwise be constmed to be outside its 

scope. 

12. "Person" or "Persons" shall mean: all natural persons, corporations, partnerships 

or other business associations, and each and every olher legal entity, including all menlbers, 

officers, predecessors, assigns, divisions, branches, departments, affiliates, and subsidiaries. 

13. "Promotional Material" shall mean: any written or oral statement, advertisement, 

illustration, or depiction that is designed to effect a sale or create interest in the purchasing of 

goods or services, whether the same appears in a press release, video news release, brochure, 

newspaper, magazine, pamphlet, leaflet, circular, mailer, book insert, sticker, free standing insert, 

letter, catalogue, poster, chart, billboard, public transit card, point of purchase display, 
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instructional or education materials, packaging, paclcage insert, paclcage label, filnl, slide, radio 

or television broadcast or transmission, Internet or World Wide Web site, streanling video, 

electronic mail, audio program transmitied over a telephone system, script(s) used to make oral 

solicitations lo consumers, or publications or broadcast in any other medium. 

14. "Referring to" or "relating to" shall mean: discussing, describing, reflecting, 

containiug, analyzing, studying, reporting, commenting, evidencing, comtituting, setting forth, 

considering, recolmending, concerning, or pertaining to, in whole or in part. 

15. "Respondent(s)" shall mean" all Corporate Respondents and all Individual 

Respondents, both individually and collectively, unless otherwise stated. 

16. "Safety" shall mean the ability of the product to be used without risk or adverse 

health consequences for the user. 

INSTRUCTIONS 

1. Unless otherwise specified, the time period covered by these doc~unent 

production requests shall not be limited. All documents and tangible things responsive to the 

req~~est - regardless of dates or time periods involved - must be provided. 

2. Each document production request shall operate and be construed independently. 

Unless otherwise indicated, no paragraph limits the scope of any other paragraph. 

3. All documents that in their original f o ~ m  were stapled, clipped, or otherwise 

attached to other documents should be produced in such foiln. A complete copy of each 

document should be submitted even if only a portion of the document is within the scope of the 

Request. Each page produced should be marlced with a unique Bates traclcing number. 

4. Documents covered by this Request are those wluch are in your possession or 

under your actual or constructive custody or control. 
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5 .  TlGs Request does not seek documents that were provided to you by the Corporate 

Respondents in response lo formal investigative demands. 

6. Responsive documents that are not produced because you claim a privilege r n ~ ~ s t  

be identified on a privilege log. The log must identi@ ihe grounds for witldlolding the 

document, the date of the docunent, type (e.g., letter, meeting, notes, memo), nature and subject 

matter of the document, the author or originators, and the addresseeslrecipie~~ts. Each author or 

recipient who is an attorney should be noted as such. If only a part of a responsive document is 

privilege, all non-privileged portions of the document must be provided. 

7. The First Request for Production is continuing in character so as to require you to 

produce additional information promptly upon obtaiuing or discovering different, new or ftrther 

information before the close of discovery. 

8. The use of the singular includes the plural, and the plural includes the singular. 

9. The use of a verb in any tense shall be construed to include all other tenses. 

10. The spelling of a name shall be construed to include all similar variants of such 

name. 

DOCUMENT REOUESTS 

1. All transcripts of or relating to the Respondents: 

2. All documents listed in Complaint Counsel's Initial Disclosures. 

3. All documents relating to submissions by the Federal Trade Commission in all 

prior weight loss cases. 

4. All consent orders issued by the Federal Trade Commission in weight loss cases. 

5. All documents relating to the contention that clinical testing does not support the 

representations made in the advertising of the Challenged Products. 
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6. All expert reports that the Federal Trade Co~nmission has filed in other part t h e e  

proceedings or proceedings under Section 13@) of the FTC Act. 

7. All depositions talcen of the Federal Trade Conlnlission substantiation expeds in 

any weight loss cases. 

8. All appellate briefs filed by the Federal Trade Com~lission in other part 3 

proceedings or proceedings under Section 13(b) of the FTC Act. 

9. All complaints relating to the Cl~allenged Products, includu~g consumer and non- 

collsumer complaints. 

10. All comnunications with the National Institute of Health yIH) relating to the 

Respondents or Challenged Products. 

11. All communications wit11 the Food and Drug Adminisbation (FDA) relating to the 

Respondents or Challenged Products. 

12. All communications with or to Cytodyne Technologies, Inc., its agents, officers, 

employees, Brian Molloy, Steve Stem, Brian Benevento, or Me1 R d l .  

13. All documents relating to any request for lulemalcing submitted to the Federal 

Trade Commission by Jonzthon W. Emord, Esq. 

14. All comn~unications with or to fornler employees of the Corporate Respondents. 

15. All comm~1ucations with authors of any studies or publications submitted to the 

Federal Trade Cominission by the Corporate Respondents. 

16. All notes of conversations with authors of studies or publications submitted to the 

Federal Trade Commission by the Corporate Respondents. 

17. All commmications to or with consumers relating to the Challenged Products. 
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18. All comn1uuications to or with consumers relating to coinpetitors of the 

Challeuged Prod~icts. 

19. All documents relating to the interpretations of the advertisements of the 

Cllallei~ged Products. 

20. All documents relating to the expertise and training of the FTC Convnissioners in 

advertising interpretation. 

21. All documellts relating to the expertise and training of the FTC Coinmissioners in 

the interpretation of scientific or medical studies. 

22. All documents relating to studies contradicting or undermiring the express or 

implied interpretations of the advertisements for the Challenged Products. 

23. All Federal Trade Commission publications which set forth the substantiation 

standard applicable in t h i s  case. 

24. All reported cases which set forth the substantiation standard applicable in this 

case. 

25. All internal meinorandurns which set forth the substantiation standard applicable 

in this case. 

26. All request for rulemaking relating to ihe substantiation standard applicable in this 

case. 

27. All documents relating to requests by advertisers for clarification on the 

substantiation standards applicable in this case. 

28. All documents relating to requests made by advertisers pursuant to 16 C.F.R. 

$1.1. 
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29. All doc~unents relating to requests made to the Federal Trade Conmission by 

advertisers seeking approval of advertising prior to disseminaiion. 

30. All studies reviewed by the Federal Trade Commission relating to the Challenged 

Products. 

3 1. All consumer surveys conducted by the Federal Trade Conlmission relating to the 

Challenged Products. 

32. All documenis which define or explain the meaning of "coinpeient and reliable 

scientific evidence." 

33. All documents which purport to establish what constitules conlpetent and reliable 

evidence for purposes of suppoiting efficacy claims of weight loss products. 

34. All correspondence to or with the individuals who served on the panel of 

"Deception in Weight Loss Advertising: A Workshop," held on November 19,2002. 

35. All documents that reflect the Federal Trade Commission's understanding of what 

the Federal Trade Commission needs to have a "reason to believe." 

36. All documents which support the Federal Trade Commission's analysis of the 

meaning of the claims made by Respondents about the Challenged Products. 

37. All documents wlucl~ reflect the meaniug of the words "Rapid" and "Substantial." 

38. All drafts or versions of any expert reports. 

39. All document and things considered and/or relied upon by any expert in 

connection with lus or her services in this action. 

40. AlI documents and things generated by any expert in connection with Ius or her 

services in the instant action, including but not limited to, any videos, photographs, tests, test 

results, notes and memoranda. 
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.TeffGy D. Peldman 
Gregory L. Ilillyer 
FELDMANGALE, P.A. 
Miami Center - 19'' Floor 
201 South Biscayile Blvd. 
Miami, Florida 33 13 1 
Telephone: (305) 358-5001 
Facsimile: (305) 358-3309 

Counsel for Respondents Basic Research, L.L.C., 
A.G. Waterhouse, L.L.C., Klein-Becker USA, 
L.L.C., Nutrasport, L.L.C., Sovage Dermalogic 
Laboratories, L.L.C. and Ban, L.L.C 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was provided to the 
following parlies this day of September, 2004 as follows: 

(1) One (I )  copy via e-mail attachment in Adobe' ".pdfl format to Commission 
Coinplaint Counsel, Laureen ICapin, Josl~ua S. Millard, and Laura Sclmeider, all care of 
11capin@fc.gov, jmillard@fic.~ov; - rrichardson@fic.~; Isclineider~fic.~ov with one (1) paper 
courtesy copy via U. S. Postal Service to Laureen Kapin, Bureau of Consumer Protection, 
Federal Trade Conmission, Suite NJ-2122, 600 Pennsylvania Aven~le, N.W., Washington, D.C., 
20580; 

(2) One (1) copy via United States Postal Service to Stephen Nagin, Esq., Nagin 
Gallop & Figueredo, 3225 Aviation Avenue, Suite 301, Miami, Florida 33 131. 

(3) One (1) copy via United States Postal Service to Richard Burbidge, Esq., 
Jefferson W. Gross, Esq. and Andrew J. Dymek, Esq., B~rbidge & Mitcl~ell, 215 South State 
Street, Suite 920, Salt Lake City, Utah 8411 1, Counsel for Deiucs Gay. 

(4) One (1) copy via United'states Postal Service to Ronald F. Price, Esq., Peters 
Scofield Price, A Professioilal Corporation, 340 Broadway Centre, 111 East Broadway, Salt 
Lake City, Utah 84111, Counsel for Daniel B. Mowrey. 

(5)  One (1) copy vvja United States Postal Service to Mitchell K. Friedlander, 5742 
West Harold Gatty Drive, Salt Lake City, Utah 84il1,pr.o se. 
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COMPLAINT COUNSEL'S RESPONSE TO RESPONDENT 
BASIC RJ3SEARCH LLC'S SECOND IUCOUEST FOR PRODUCTION OF 

DOCUMENTS 

P~rsuant lo Rules 3.31(c) a11d 3.3701) of the Conltllission's Rules of Practice, Complaint 
Counsel serve the following responses and objections to Respondent Basic Research LLC'S 
Second Set of Requests for Production. 

GENERAL OBJECTIONS - DOCUMENT REQUESTS 

Respondent's Document Requests umeasonably seek to expand the scOl3e of this 
proceeding by attempting to put on trial the Federal Trade Con~n~ission's procedures and 
decision-malting processes. Respondent's unreasonable requests include denlands as 
burdensome and overbroad as "all expert reports that the Federal Trade Commission has filed in 
other part tlvee proceedings under Section 13(b) of the FTC Act," (Request 21 Fespondent's 
Request 61) and "all documents relating to subnlissions by the Federal Trade Con~~nissio~i in all 
prior weigh1 loss cases" (Request 1 8 [Respondent's Request 31). Respondent also continues to 
propound requests that are not reasonably expected to yield information relevant to the 
allegations of the complaint, the proposed relief, or properly-assel-ted deferases. To the extent 
that these Requests seek documents aid materials that are i~~elevaut, overbroad, and 

. ~ 

burdensome, Conlplaint Co~ulsel objects. This excessively overbroad and overreachkg 
Document Request is tantamount to harassment in that it is obviously desigued to waste 

. Complaint Counsel's time and resources. To the extent that the Requests seelc publicly available 
.... ~-.- . - .  . 
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rulings, decisions, opinions, and other related materials that are publicly available tlu:ougll ally 
law libraly, Coinplaint Counsel does not consider it their obligation to perfon11 Respondeill's 
counsel's legal research. See the General Objections md Responses set forth below and the 
respol~ses to each Docuiimt Request for specific objections. 

1. Coinplaint Coumsel object to Respondent's requests for documents in the possession of 
the Commissioners, the General Counsel, or the Secretary in his capacity as custodian or 
recorder of any illfonnation in contravention of Rule 3.35(a)(l) becalm such documents 
are not in the possession, custody or contxol of Cornplaillt Counsel. 

2. Complaint Counsel object to Respondent's requests for documents prepared in 
anticipation of litigation or wlrich seek disclosure ofthe theories and opinions of . 
Co~nplaint Counsel or Complaint Counsel's consultant or agent, on the grounds that such 
information is protected from disclosure by the attorney work product privilege and the 
provisions ofRule 3.31(~)(3). Stouffer Foods Corp., No. 9250, Order Ruling on Stouffer 
Foods' Application for an Order Requiring the Production of Documents (Fob. 11,1992); 
Kraft, hzc., No. 9208, Order Ruling on Respondent's Motion for Documents in the 
Possession of Cornplaint Counsel (July 10, 1987). 

3. Comnplaint Counsel object to Respondent's requests for documents protected from 
disclosure by the deliberative process privilege. Stouffer Foods Corp., No. 9250, Order 
Ruling on Stouffer Foods' Application for an Order Requiring the Production of 
Documents (February 11, 1992); Krcrft, Inc., No. 9208, Order Ruling on Respondent's 
Motion for Documents in the Possession of Complaint Counsel (July 10,1987); see also 
Rule 4.10(a)(3). 

4. Complaint Counsel object to Respondent's requests for documents relating to the expert: 
witnesses that Conlplaint Counsel intend to use at the hearing on the ground that the 
liming for identification of such witnesses and discove~y relating to their opinions and 
testimony is established in the Scheduliug Order dated August1 1,2004. Sclzering Corp.; 
No. 9232, Order re Intei~ogatories and Request for Production of Documents (Feb. 6, 
1990); Krafr, Inn., No. 9208, Order Ruling on Respondent's Motion.for Docunlents in the 
Possessioil of Complaint Counsel (July 10, 1987). 

5. Complaiilt Counsel object to Respondent's requests for docunents relating to non- 
testifying experl witnesses because Respondent has not made the proper showing that 
they are entitled to such info~mation p~urs~wnt to Rule 3.31(c)(4)(ii). Schering C o p ,  No. 
9232, Order Denying Discovery and ~ c s t i m o n ~  by Experl Witness (Mar. 23,1990); 
Telebmncls Corp., No. 9313, Order Denying Respondents' Motion To Coll~pel The 
Production of Consu~ner Survey Inlollnation, (Dec, 23,2003). 

6. Conlplaint Counsel object to Respondent's requests for docunm~ts received by FTC staff 



fiom Respondents during this investigation or this proceeding, or documents already 
possessed by Respondents, their representatives, attorneys, officers, employees, or agents, 
on the ground that production of such documents would be tlnduly burdensome, 
uI.mcessary and duplicative. 

7. Complaint Co~ulsel object to Respondent's requests for docu~nents to the extent that they 
seek docunmts obtained in the course of investigating other dietary supplement and 
weight loss marketers on the grounds that such documents are protected from disclosure 
by the law e~rforcement evideiitiary files privilege and disclos~~re of such doctunents 
would be coi~trary to the public interest. Iioeclzst Marion Rousell, ~ I . c . ,  NO. 9293, Order 
on Motions to Compel Discovery From Complaint Counsel filed by Andrix and Aventis 
(Aug. 18,2000). 

8. Complaint Counsel object to each of Respondent's doc~unent requests that, when read 
with the defkitions and instructions, are so vague, broad, general, and all inclusive that 
they do not permit aproper or reasonable response and are, therelore, unduly burdensome 
and oppressive. 

9. Complaint Counsel object to each ofRespondentt's document requests that seek 
information that is not rkasonably expected to yield information relevant to the 
allegations ofthe Complaint, to the Jroposed relief, or to the defenses of aay Respondent, 
in violation ofthe limits of discovery set by Rule 3.31(c)(l) of the Commission's Rules 
of Practice. 

10. Complaint Counsel object to the Dekitions and General hslructions to the extent that 
they impose an obligation greater than that imposed by the Coinmission's Rules of 
Practice and the provisions of the Pretrial Scheduling Order. 

11. Complaint Counsel object to the extent that in this Second Request for Production of 
Documents, Respondent began its numbering of Document Requests with #1, when in 
fact, Respondent has previously made 15 Docunlent Requests. Complaint Counsel's 
responses are numbered according to the actual total number of interrogatories posed. 
Accordingly, Coinplaint Counsel have renumbered the Interrogatolies with Respondent's 
original number in brackets. 

GENERAL RESPONSES 

1. Complaint Counsel's responses are made subject to all objections as to co~npetence, 
relevance, privilege, materiality, propriety, adniissibility and any and all other objections and 
grounds that would require the exclusion of any statement coi~tained herein if any reqnests were 
asked of, or if any statenlents contained herein were made by, or if any documents referenced 
here were offered by a witness present and testiijing in court, all of wllicl~ objections are 



reserved and may be interposed at the time of the hearing. 

2. The fact that Complaint Counsel have answered or objected to any docurnent request or 
partthereof should not be taken as an admission that Conlplaint Counsel accept or admit the 
existence of any facts or docun~ents set forth in or assumed by sucli request or illat such answer 
or objection constitutes admissible evidence. The fact that Complaint Coulsel have responded to 
any request is not intended and shall not be const~ued as a waiver by Complaint Counsel of all or 
any part of any objection to any request. 

3. Complaint Counsel have not completed their discovery in this case, and additional 
documents may be discovered that are responsive to Respondent's' req~lest for documents. 
Complaint Counsel reserve the light to supplement the responses provided herein as appropriate 
during the course of discovery. 



DOCUMENT REQUESTS AND 

Reauest 16 [Respondeifs Request 11 

16. All transcripts of or relating to the Respondents. 

Response: 

Complaint Couilsel object to this Request on the ground that it is overbroad and unduly 
burdensome md calls for docun~ents that are already in respondent's possession, custody or 
control. Subject to and without waiving these objections or the General Objections stated above, 
Complainl Counsel have previously produced respoilsive doc~unents. 

Request 17 [Respondent's Request 21 

17. All documents listed in Complaint Counsel's Initial Disclosures. 

Response: 

Complaint Coui~sel object to this Request on the ground that certain responsive 
documents are documents that the Respondents and their counsel have in fact provided to 
Complaint Counsel and hence calls for documents that are already in respondent's possession, 
custody or control. Subject to and without waiving these objections or the General Objectioi~s 
slated above, Complaint Counsel have previously produced responsive docunlents. 

Request 18 [Respondent's Request 31 

18. All documents relating to submissions by the Federal Trade Co~nn-~ission in all prior 
weight loss cases. 

Response: 

Complaint Cou~~sel object to this Request to the extent that it is vague, overbroad, unduly 
burdensome, or otherwise u~consistent with Complaint Counsel's obligatioils under the Rules of 
Practice. Coinplaint Counsel further object to this Request because it is not reasonably expected 
to yield information relevant to the allegatiolis of tbe co~nplaint, to the proposed reliec or to the 
defenses of any respondent to the extent that it nlay be conslrued to include doc~unents that do 
not address the Challenged Products in the Complaint. Moreover, there have been approximately 
200 weight loss cases brought by the Commission since 1927 and to compile and turn over every 
pleading, briec etc, in every single case wold be unduly burdensome, harrasing and irrelevant. 
Such files are not readily available in Coniplaint Counsel's custody and control. Decisions 



issued in administmtive actions are available publicly in FTC Reporters or online at the FTC 
website. 111 addition 13(b) orders are publicly available, some online at the FTC website and 
matly tlrougl~ Lexis and Westlaw. Conlplaint Counsel are not obliged to conduct Respondents' 
legal research for them. 

Request 19 [Respondent's Request 41 

19. All consent orders issued by the Federal Trade Connnission in weiglit loss cases. 

Response: 

Conlplaint Counsel object to the extent that this Request is overbroad, unduly 
burdensome, or otl~erwise inconsistent with Conlplaint Counsel's obligations under the Rules of 
Practice. Complaint Counsel further object to this Request, because it is not reasonably expected 
to yield information relevant to the allegations of the complaint, to the proposed relief, or to the 
defenses of any respondent to the extent that it may be construed to include documents that do 
not address the Challenged Prodncts in the Complaint. Moreover, there have been approximately 
200 cases brought by the Co~muission since 1927 and to compile and turn over every consent 
order in eveiy single case wold be unduly burde~wome, harrasing and irrelevant. 'Such files are 
not readily available in Complaint Counsel's custody and control. Consent orders issued in 
administrative actions are available publicly in FTC Rel~orters or ollline at the FTC website. It1 
addition 13b oxders are publicly available, some online at the FTC Website and ~ l a n y  tlvough 
Lexis and Westlaw. Complaint Counsel are not obliged to conduct Respondents' legal resemch 
for them. 

Reauest 20 [Respondent's Request 51 

20. All docullents relating to the codentian that clinical testing does not support the 
representations made in the advertising ofthe Challenged Products. 

Response: 

Complaint Counsel object to this Request as premature to the extent that this request 
seeks infornlation relating to the expert wihlcsses that Complaint Counsel illtend to use at the - 

hearing (General Objection 4) and information relating to non-testifying or consulting expert 
witnesses (General O b j e c h  5). Subject to and without waiving these objections or the General 
Objections stated above, Complaint Counsel have previously produced responsive docun~ei~ts. 
Complaint Counsel will tun1 over docu~nents relating to testif?ng experts as provided under the 
Rules and this Court in its Scheduling Order. 



Request 21 [Respondent's Request 61 

21. All expert reports that i l ~ e  Federal Trade Comlnission has filed in other parl three 
proceedings or proceedings under Section 13(b) of the FTC Act. 

Response: 

Co~nplaint Counsel obj ect to the extent that this Request is overbroad, ~ulduly 
burdensome and harassing, and irrelevant in that it is not reasonably expected to yield 
information relevant to the allegations of the complaint, to the proposed relief, or to the defenses 
of any respondent. All expert reports filed by the FTC in other cases are not readily available, 
nor are they in the possession, custody, or control of Complaint Counsel. Complaint Counsel 
will turn over documents relating to testifjhg experts as provided under the Rules and this Court 
in its Scheduling Order. 

Reauest 22 [Respondent's Request 71 

22. All deposiiions taken of the Federal Trade Commission substantiation experts in any 
weight loss cases. 

, Response to Request 22: 

Complaint Counsel object to the extent that this Request is vague, overbroad, unduly 
burdensome and liarassing, and irrelevant in that it is not reasonably expected to yield 
infonnation relevant to the allegations~of tile complaint, to the proposed relief, or to the defenses 
of my respondent. All depositions talcen of FTC substantiation experts are not readily available, 
nor are they in the possession, custody, or control of Complaint Counsel. Complaint Counsel 
will turn over documents relating to testifying experts as provided under the Rules and this Court 
in its Scheduling Order. 

Requests 24 [Respondent's Req~~est  81 

23. All appellate briefs filed by the Federal Trade Coininission other part 3 proceedings 
or proceediigs undw Sectioil 13(b) of the FTC Act. 

Response: 

Complaiilt Counsel obiect to the extent illat this Renuest is overbroad. ~u~du ly  - 
b~~rdensome and harassing, and iirelevant as it is not reasonably expected to yield inforn~ation 
relevant to the allegations or the complaint, to the proposed relief, or to the defenses of any 



respondent. Moi-eove~, such appellate briers are not readily available nor are they in the 
possession, custody, or control of Complaint Counsel. 

Reauest 24 [Respondent's Request 91 

24. All coinplaints relating to the Challenged Products, including consumer and non- 
consumer complaints. 

Response: 

Complaint Counsel object to the extent that this Request seelcs docuinents that fall within 
the government informant's privilege. Diran M. Swopian, M..D., Docltd No. 9248, 1991 F.T.C. 
LEXIS 451 (Oct. 11,1991). Subject to and witl~out waiving tlme objections or the General 
Objections stated above, Conlplaint Counsel have produced responsive documents, but will 
continue to supplement tlis Request as necessary. 

Request 25 [Respondent's Request 101 

25. All communications with ihe National Institute of Healtll (Na.3) relating to the 
Respondents or Challenged Products. 

Response: 

Complaint Counsel object to this Request because certain documents responsive to this 
request are documei~ts that the Respondents and their counsel have in fact provided to Complaint 
Counsel and hence the request calls for documents that are already in Respondent's possession, 
custody or cont1-01. Complaint Counsel fu-tller object to this Request because certain documents 
are protected Erom disclosure as attorney work product (General Objection 2). Co~nplaint 
Counsel object to t h s  Request as premature to the extent that this Request seelcs information 
1-elating to the expert witnesses that Conlplaint Counsel intend to use at the hearing (General 
Objection 4). Complaint Counsel further object to the extent this Request seeks iufolmation 
relating to non-testifying or consulting expert witnesses (General Objection 5). Subject to and 
wi t l~o~~ t  waiving these objections or the General Objections stated above, Cornplaint Counsel will 
turn over docunients relating to testi'ifying experts as provided under the Rules and this Couif in 
its Scheduling Order. 



Reauest 26 [Respondent's Request 1 l] 

26. All conununicatiol~s with the Food aud Diug Administration (FDA) relating to the 
Respondents or Challenged Products. 

Response: 

Complaint Counsel object to tlus Request because certain documents responsive to this 
request are docuinents that the Responde~~ts and their counsel have ili fact provided to Complaint 
Coullsel and hence the request calls for docunents that are already in Respondent's possession, 
custody or control. Conlplaint Counsel furtller object to this Request because certain documents 
are protected from disclosure as attorney work prod~IC1. (General Objection 2). Complaint 
Counsel object to this Request as preil~ature to the extent that this Request seelcs information 
relating to the expert witnesses that Complaint Counsel intend lo use at the hearing (General 
Objection 4). Complaint Counsel furher object to the extent this Request seelcs information 
relating to non-testifying or consulting expert witnesses (General Objection 5) and docknei~ts 
that are protected from disclosure by the law enforcement evideiltiay files privilege (General. 
Objection 7). Subject to and without waiving these objections or the General Objections stated 
above, Complaint Counsel will tun1 over documents relating to testiQiilg experts as provided 
under the Rules and this Court in its Scheduling Order. 

Reauest 27 [Respondei~t's Request 121 

27. All cotlmunications with or to Cytodyne Teclulologies, Inc., its agents, officers, 
employees, Brian Molloy, Stever Stern, Brian Benevento, or Me1 Rich. 

Response: 

Con~plainl Counsel object to this Request because to the extent that any such materials 
exist, tlus request asks for disclosure of nonpublic materials which is not required, and in some 
cases prohibited from being disclosed under the Rules of Practice Section 4.10, and Sections 6 
md 21 of t l~e FTC Act (15 U.S.C. $ 5  46 and 57b-2). Subject to aud without waiving these 
objections or the General Objections stated above, Complauit Counsel have previously produced 
responsive doc~unents relevant to tlus case which do 1101 fall within the protections described 
above. 

Request 28 [Respondent's Request 131 

28. All docuineuts relating to any req~~est for rulemaking submitted to the Federal Trade 
Conmission by Jonatlion W. Emord, Esq. 



Response: 

Conlplaint Counsel object to this Request on the grounds that it seeks ilrelevant materials 
in that any such correspolldence does not relate to any of t l~e cl~allenged products and is not 
reasonably expected to yield information relevant to the allegations of the complaint, to the 
proposed relief, or to the defenses of any respondent. Complaint Counsel further object to this 
Request because any documents are protected from disclosure as attorney work product (General 
Objection 2) and by the deliberative process privilege (General Objection 3). Subject to and 
wilho~it waiving these objections or the General Objections stated above, Coinplaint Counsel 
have previously produced responsive documents. 

Request 29 [Respondent's Request 141 

29. All comnn1unications with or to fomler employees ofthe Corporate Respondents. 

Response: 

Complaint Counsel have previously produced responsive documents and will continue to 
supplement as necesssuy. 

Request 30 [Respondent's Request 151 

30. All conxnunications with authors of any studies or publications subinitled to the 
Federal Trade Coinmission by the Corporate Respondents. 

Response: 

Complaint Co~u~sel object to this Request on the ground that it is overbroad to the extent 
that the request is not limited to the Challenged Products. To the extent that this request calls for 
attorney notes and intenla1 menloriu~da, these documents are protected from disclosure as 
attonley work product, as more fully set forth in General Objection 2. Subject to and without 
waiving these objections or the General Objections stated above, Comnplaint Co~nsel  have 
previously produced responsive documents tmd will continue to supplement as necessay. 



Reauest 31 [Respondent's Request 161 

3 1. All notes of conversations with authors of studies or publications submitted to the 
Federal Trade Conui~ission by the Corporate Respondents. 

Response: 

Coinplaint Counsel object to this Request on the grounds that it is overbroad to the 
extent that the request is not liinited to the Challenged Products. To the extent that this request 
calls for attorney notes and internal memoranda, these documents are protected kom disclosure 
as attorney work product, as more fully set forth in General Objection 2. 

Request 32 [Respondent's Request 171 

32. All communications to or with consumers relating to the Cliallengel 

Response: 

Complaint Counsel have no responsive documents. 

Request 33 [Respondent's Request 181 

33. All conlnlunications to or with consumers relating to competitors of the Cllallenged 
Products. 

Response: 

Coniplaint Counsel object to tlus Request on the grounds that it is vague, overbroad, 
unduly burdensome, harassing, and irrelevant in that it is not reasonably expected to yield 
information relevant to the allegations of the complaint, to the proposed relief, or lo the defenses 
of any respondent. 



Request 34 [Respondent's Request 191 

34. All documents a dating to i l~c  interpretations of the adverlisenlents ofthe Challenged 
Products. 

Response: 

Complaint Counsel object to this Request as premature to the extent that this Request 
seeks information relating to the expert witnesses that Coinplaint Counsel intend to use at the 
hearing (General Objection 4). Complaint Counsel further object to the extent Illat Il5s Req~~est  
seeks iilfoimation relating to non-testifying or consulting expert witnesses (General Objection 5). 
Complaint Counsel further object to this Request because any documents are protected fi.0111 
disclostue as attorney work product (General Objection 2) or deliberative process (General 
Objection 3). Subject to and without waiving these objections or the Geileral Objections stated 
above, Conlplaint Counsel will turn over documents relating to testifying experis as provided 
under the Rules and this Court in its Scheduling Order. 

Request 35 [Respondent's Request 201 

35. All documents relating to the expertise and training of the FTC Conmissioners in 
advertising inteqxetation. 

Response: 

Complaint Couilsel object to this Request because it is not reasonably expected to yield 
infom~ation relevant to the allegations of the complaint, to the proposed relief, or to the defenses 
of any respondent as more fully set foith in General Objection 9. Moreover, as a matter of law, 
the Conlmission as a body has expertise in advertising interpretation. See Resol? Cay Rental 
Sys., dic v. FTC, 518 F.2d 962, 963 (9"' Cir. 1975) ("The Federal Trade Connnission has the 
expertise to determine whether adveiiisenmlts have t!x capacity to deceive or mislead the 
public"); Krujt, h c . ,  970 F.2d 31 1, 319 (7"' Cir. 1992) ("the Conlmission may rely on its own 
reasoned ,analysis to determine what claims, including implied ones, are conveyed in a challenged 
advertisement, so long as those claims are reasonably clear from the face of the advertisement"). 



Request 36 [Respondent's Request 211 

36. All documents relating to the expertise and training ofthe FTC Conlmissioners in the 
interpretation of scientific or inedical studies. 

Response: 

Complaint Counsel object to this Request because it is not reasonably expected to yield 
info~mation relevaut to the allegations of tlle complaint, to the proposed relief, or to the defenses 
of any respondent as more fully set forth in General Objection 9. 

Request 37 [Respondent's Request 223 

37. All documents relating to studies contradicting or unde~mining the express or 
implied inteqmlations oSthe advertisements for the Challenged Products. 

Response: 

Complaint Counsel object to this Request on the ground that it is vague. Moreover, and 
as more fully set forth in General Objections 2 and 3, Conlplaint Counsel object to this Request, 
because any documents are privileged iTom disclosure as attorney.worlc product or deliberative 
process. Complaint Counsel also object to this Request to the extent that this Request seeks 
infolmatioil provided by Complaint Counsel's testifying or consulting experls (General 
Objections 4 and 5). Subject to and without waiving these objections or the General Objections 
stated above, Complaint Counsel will turn over documents relating to testifying experts as - 

provided under the Rules and this Court in its Scheduling Order. 

Request 38 [Respondent's Request 231 

38. All Federal Trade Connnission publications wllich set for111 the s~~bstantiation 
standard applicable in this case. 

Response: 

Complaint Counsel object to this Request on the grounds that it is vague, unduly 
b~udei~some or otherwise inconsistent with Respondent's obligations under the Rules of Practice, 
as more fully set forth in General Objection 8. Moreover, all such materials are publicly 
available, including online at the FTC website. Complaint Counsel are not obliged to conduct 
Respondents' legal research for them. Subject to and without waiving these objections or the 
General Objections stated above, Complaint ~ o u ~ l s e l  have pr&io~~sly produced responsive 
documents. 



Recruest 39 [Respondent's Request 241 

39. All reported cases which set fort11 the substantiation standar 

Response: 

11e in this case. 

Cornplaint Counsel object to the extent that tlus Request is unduly burdensome or 
otherwise inconsisteiit with Respondent's obligatioils under the Rules of Practice, as more fiidly 
set fort11 in General Objection 8. Moreover, all suct~ materials are publicly available in the FTC 
Reporters, online at the FTC website, or tlrough Lexis and/or Westlaw. Complaint Counsel are 
not obliged to conduct Respondents' legal research for them. Subject to and without waiving 
these objections or the General Objections stated above, Complaint Counsel have previously 
produced responsive docun~ents. 

Request 40 [Respondent's Request 251 

40. All inteinal memorandums wluch set forth the substantiation standard applicable in 
this case. 

Response: 

Conlplaint Counsel object to tlus Request on the grounds that m y  documents are 
protected from disclosure as attorney work product (General Objection 2) and by the deliberative 
process privilege (General Objection 3). 

Request 41 [Respondent's Request 261 

41. All request for ~xlernaking relating to Uie substantiation standard applicable in this 
case. 

Response: 

Comnplaint Counsel object to this Request on the grounds that it is vague, overbroad, 
unduly burdensome, and irrelevallt in that it is not reasonably expected to yield inforination 
relevait to the allegations of the complaint, to the proposed reliec or to the defenses of any 
respondent. Subject to and without waiving these objections or the General Objections stated 
above, Comnplaint Counsel will produce responsive docunlents that are located after a reasonable 
search. 



Rerruest 42 [Respondent's Request 271 

42. All docunients rclating to requests by advertisers for clarification on the 
substantiation standards applicable in tlus case. 

Response: 

Complaint Counsel object to this Request on the grounds that it is overbroad, unduly 
burdensome, harassing, inconsistei~t with Conlplail~t Counsel's obligatioiis under the Rules of 
Practice, and not 1:easonably expected to yield infomation relevant to ihe allegations of the 
conlplaint, to the proposed relief, or to the defenses of m y  respondent as more fully set forth in 
the opening paragraph of the General Objections aud in General Objections 8 and 9. 

Reauest 43 [Respondent's Request 281 

43. All documents relating to requests made by advertisers pursuant to 16 C.F.R. 51.1. 

Response: 

Complaint Counsel object to this Request on the grounds that it is vague, overbroad, 
unduly burdensome, harassing, or otiierwise inconsistent with Complaint Counsel's obligations 
under the Rules of Practice. Comnplauit Co~ulsel also object to this Request because it is not 
reasonably expected to yield infom~ation relevant to the allegations of ihe complaint, tothe 
proposed relief, or to the defenses of any respondent as more fully set forth in ihe opening 
pxagraph ofthe General Objections and in General Objection 9. Moreover, any such documents' 
are publicly available and are not in the possession, custody, or control of Complaint Counsel. 
To the extent Respondent wan& to obtain such public record documei~ts, there is a specific 
procedure that must be followed pursuant to Rule of Practice 4.9. 



Request 44 [Respondent's Request 291 

44. All documents relating lo requests made to the Federal Trade Coinmission by 
adverlisers seeking approval of advertising prior to dissemination. 

Response: 

Conlplaint Counsel object to this Request on the grounds that it is vague, overbroad, 
unduly burdensome, or othelwise inconsistent with CointMnt Counsel's obligations ~ u ~ d e r  the 
Rules-of practice. complaint Counsel also object to this^~ecpest because it i s  not reasonably 
expected to yield infonnation relevant to the allegations of t l~e complaint, to the proposed relief, 
or to the defenses of any respondent as more fully set fort11 in General Objection 9. In addition, 
such Request may include materials prohibited from being disclosed under Section 21 of the FTC 
Act (15 U.S.C. 215 57b-2). 

Request 45 [Respondent's Request 301 

45. All studies reviewed by the Federal Trade Commission relating to the Challenged 
Products. 

Response: 

Complaint Counsel object to this Request as premature to the extent that this Request 
seeks information relating to the expert witnesses that Complaint Counsel intend to use at the 
hearing (General Objection 4). Complaint Counsel h t h e r  object to the exteut that this Request 
seelcs infoinntion relating to non-testifying or consulting expert witnesses (General Objection 5). 
Complaint Cou~lsel krtller state that'certain documents responsive to tl~is request are documents 
that Respondent previously provided to Complaint Counsel and hence the request calls for 
documents that are already in Respondent's possession, custody or control. Subject to and 
without waiving these objections or the General Objections stated above, Complaint Counsel 
have previously provided responsive docunlents and will produce fi~rther responsive documents 
relating to testifying experts as provided under the Rules and this Court in its Scheduling Order. 

Reauest 46 [Respondent's Request 3 11 

46. All consumer surveys conducted by the Federal Trade Conmissioii relating to the 
Challenged Products. 

Response: 

Complaint Couilsel object to this Request as premature to the extent that this Request 
seelcs inforn~ation relating to the expert witnesses that Complaint Counsel intend to use at ihe 



hearing (General Objection 4). Complaint Counsel further object l:o the extent that this Request 
seeks info~mation relating to non-testifying or consulting expert witnesses (General Objection 5). 
Subject to and without waiving these objections or the General Objections stated above, 
Colnplaint Co~ulsel currently have no responsive documents. 

Request 47 [Respondent's Request 321 

47. All documents which define or explain the meaning of "competent and reliable 
scientiiic evidence." 

Response: 

Complaint Counsel object to this Request on the grounds that it is overbroad, unduly 
burdensome, or otherwise inconsistent with Complaint Counsel's obligations under the Rules of 
Practice. Complaint Counsel furlher object to this Request on the grounds that such materials are 
publicly available in the FTC Reporters, onliile at the FTC website, or through Lexis and/or 
Westlaw. Complaint Counsel are not obliged to cond~~ct Respondents' legal research. for them. 
Complaint Cou~sel fintller state that certain documents responsive to this request are documents 
that tlie Complaint Counsel have previously provided to Respondents. 

, 
Reauest 48 [Respondent's Request 331 

48. All documents wlich purport to establish what constitutes "conlpetent and reliable 
evidelm for purposes of suppoi-tu~g efficacy claims of weight loss products. 

Response: 

Complaint Counsel object to the extent that this Request is overbroad, unduly 
b~rdensome, or otherwise inconsistent with Complaint Counsel's obligations under the Rules of 
Practice. Complaint Counsel hi l ler  object to this Request on the grounds that such materials are 
publicly available in the FTC Reporters, online at the FTC website, or t1rou.gh Lexis and/or 
Westlaw. Complaint Counsel are not obliged to conduct Respondents' legal research for them. 
Complaini: Counsel further state that certain docum~ents responsive to this request are documents 
that the Complaint Counsel have previously provided to Respondents. 



Kctruest 49 [Respondent's Request 341 

49. All co~respondence to or with the individuals who served on the panel of"Deception 
in Weight Loss Advertising: A Worksl~op," held 011 November 19, 2002. 

Response: 

Coinplaint Counsel object to thus Request on the grounds that it is vague, overbroad, 
unduly burdensome, or oU1erwise inconsistent with Complaint Counsel's obligations under t l ~  
~ u l e s o f  practice. ~onlplaint Counsel object to this ~ e & e s t  because it is not reasonably 
expected to yield information relevant to tlie allegations of the complaint, to tlie proposed relief, 
or to tile defenses of any respondent as more fully set fort11 in General Objection 9. 

Request SO [Respondent's Request 351 

50. All documents that reflect the Federal Trade Commission's understanding of what 
the Federal Trade Connnission needs to have a "reason to believe." 

Response: 

Complaint Counsel object to this Request on the grounds illat it is vague, overbroad, 
unduly burdensome, harassing, or otlmwise inconsistent with Comnplaint Counsel's obligations 
under the Rules of Practice. Complaint Counsel also object to this Request because it is not 
reasonably expected to yield information relevant to the allegations of the complaint, to the 
proposed relief, or to the defenses of any respondent as more fully set forth in General Objection 
9. Complaint Counsel futher object to this Request because it seeks documents which are not in 
the possession, custody or control of Conlplaint Counsel. 

Reauest 51 [Respondent's Request 361 

51. All docunlents which support the Federal Trade Co111n1ission's analysis of the 
mea~~iiig off e claim made by Respondents about tihe Challenged Products. 

Response: 

Co~nplaint Counsel object to this Request as premature to the extent that tlus Request 
seeks infonnalion relating to the expert witnesses that Complaint Counsel intend to use at the 
11ea1i.ng (General Objection 4). Complaint Counsel f - l m  object to the extent that this Request 
seelcs inibnnation relating to non-testifying or consulting expert witnesses (General Objection 5). 
Conlplaint Counsel further object to this Request because any documents are protected irom 
disclosure as attorney wok product (General Objection 2) or deliberative process (General 



Objection 3). Subjcct to and without waiving these objections or the General Objectios stated 
above, Complaint Counsel will produce responsive documents relating to testifying experts as 
provided under the Rules and this Court in its Scheduling Order. 

Reauest 52 [Respondent's Request 371 

52. All documents which reflect the meaning of the words "Rapid" aud "Substantial." 

Response: 

Complaint Counsel object to the extent that this Request is vague, overbroad, unduly 
burdensome, or otl~eiwise inconsistent with Complaint Counsel's obligations under the Rules of 
Practice. Coinplaint Co~u~sel object to this Request as premature to the extent that this Request 
seelcs infonnation relating to the expert witmsses that Complaint Counsel intend to use at the 
hearing (General Objection 4). Complaint Counsel fW11er object to the extent that this Request 
seeks information relating to non-testifying or co~isultin~ expert witnesses (General Objection 5). 
Subject to and without waiving tl~ese objections or the General Objections stated above, 
Complaint Counsel will produce responsive documents relating to testifying experts as provided 
under the Rules and this Court in its Scheduling Order. 

Reouest 53 Bespondent's Request 381 

53. All drafls or versions of any expert reports. 

Response: 

Complaint Counsel object to tlie extent that tbis Request is vague, overbroad, ullduly 
burdensome, or otherwise inconsistent with Coinplaint Counsel's obligations under the Rules of 
Practice. Complaint Coumel also object to this Request because it is not reasonably expected to 
yield inhmlation relevant to the allegations ofthe comnplaiut, to the proposed relief, or to the 
defenses of any respondent as more MI y set fort11 in General Objection 9. Conlplaint Counsel 
object to this Request as premature to the extent that this Request seelcs information relating to 
the expert witnesses that Complaint Counsel intend to use a t  the hearing (General Objection 4). 
Complaint Counsel fwther object to the extent that this Request seelcs i~sfonnation relating to 
non-t:estifying or consulting expert witnesses (General Objection 5). Subject to and without 
waiving these objections or the General Objections stated above, Comnplslint Counsel will 
produce responsive docuinents relating to testifying experts in this case as provided under the 
Rules and this Court in its Scheduling 01-der. 



Request 54 [Respondent's Request 391 

54. All documents and things considered aadlor relied upon by any expert in connection 
with his or her scrviccs in this action. 

Response: 

Complaint Counsel object to this Request as premature to the extent that this Request 
seeks infonnation relating to the expert witnesses that Conlplaint Counsel intend to use at the 
hearing (General Objection 4). Coinplaint Counsel further object to the extent tliat this Request 
seeks infonnation relating to non-testifying or consulting expert witnesses (General Objection 5) 
Subject to and without waiving these objections or the Geileral Objections stated above, 
Coinplaint Counsel will produce responsive docunlents relating to testifying experts in this case 
as provided under the Rules and this Court in its Scheduling Order. 

Request 55 [Respondent's Request 401 

55. All documents and things generated by any expert in connection with his or her 
services iu the illstant action, including b ~ ~ t  not limited to, any videos, photographs, tests, 
tesl results, notes and nmnoranda. 

Response: 

Complaint Counsel object to this Request as premature to the extent that this Request 
seeks information relating to .the expert witnesses that Coinplaint Counsel intend to use at the 
hearing (General Objection 4). Coinplaint Counsel furtl~er object to the extent that this Request 
seeks infonnalion relating to non-testifjing or consulting expert witnesses (General Objection 5) 
Subject to and without waiving these objections or the Genel-a1 Objections stated above, 
Coinplaint Counsel will produce responsive documents relating to testifying experts in t l i s  case 
as provided under the Rules and this Co~ut in its Scheduling Order. 

Dated: September 24,2004 

Joshua S. Millard (202) 326-2454. 
Robin M. Richardson (202) 326-2798 
Laura Schmider (202) 326-2604 
Walter Gi-oss (202) 326-3319 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washinglon, D.C. 20580 



CERTIFICATE OF SERVICE 

I hereby certify that on this 16 "' day of August, 2004, I caused Complaiat Counsel's Response to 
Respondent Basic Researclz's First Requestfor Pro~luction ofDocunze~zts to be served and filed as 
follows: 

one (1) elect~onic copy via einail and one (1) paper copy 
by first class mail to the following persons: 

Stephen E. Nagin 
Nagin Gallop Figuerdo P A  
3225 Aviation Ave. 
Miami, FL 33 133-4741 
(305) 854-5353 
(305) 854-5351 (fax) 
si~a~i~@~~rrf-Iax~.com 
For Respondents 

Ronald F. Price 
Peters Scofield Price 
3 10 Broadway Centre 
11 1 East Broadway 
Salt Lake City, UT 841 11 
(801) 322-2002 
(801) 322-2003 (fix) 
rfi~@,usulawvers.com 
For Respondent Mowrey 

Jeffrey D. Feldman 
FeldmanGale 
201 S. Biscayne Blvd., 19'" F1. 
Mianli,FL 33131-4332 
(305) 358-5001 
(305) 358-3309 (fax) 
.1Feldn1an@FeldmanGale.com 
For Respondents 
A.G. Waterhouse, LLC, 
IUein-Becker USA, LLC, 
Nutrasport, LLC, Sovage 
Dermalogic Laboratories, 
LLC, and BAN, LLC 

Mitchell I<. Friedlander 
5742 West Harold Gatty Dr. 
Salt Lake City, UT 841 16 
(801) 517-7000 
(801) 517-7108 (fax) 
Respondent Pro Se 
nd&555@,rnsn.com 

Richard D. Burbidge 
Burbridge & Mitcliell 
215 S. State St., Suite 920 
Salt Lake City, UT 841 11 
(801) 355-6677 
(801) 355-2341 (fax) 
rburb~d~e@.bu~bid~eundm~tchcll.com 
For Respondent Gay 


