
UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

1 
IN THE MATTER OF 1 

) 
ASPEN TECHNOLOGY, INC., 1 

1 
Respondent. 1 Docket No. 93 10 

JOINT MOTION TO AMEND THE SCIIEDULING ORDER 

Complaint Counsel and Respondent Aspen Technology, Inc.'s ("AspenTech") 

Counsel (the "Parties") hereby respectfully request that the Scheduling Order, dated September 

16,2003, be amended to provide for an extension of two weeks for all remaining deadlines. A 

proposed Revised Scheduling Order is attached as Exhibit A. 

The Parties have been working diligently and cooperatively to complete all 

discovery within the deadlines of the current Scheduling Order but due to the large number of 

discovery matters that remain, the Parties respectfully submit that the requested two week 

extension will allow discovery to be completed in an orderly manner.' The Parties note that the 

Scheduling Order has not previously been modified. Under the proposed Revised Scheduling 

Order, the administrative hearing in this case, currently scheduled for April 14, 2004, would 

commence on April 28,2004. 

1 In addition, the close of discovery for the limited purpose of taking depositions by written questions of 
four Japanese witnesses would be extended to March 20,2004. Complaint Counsel informed AspenTech 
on January 22,2004 that it would not oppose AspenTech's Motion for Certification for Commission 
Determination to Seek an Order from the District Court Authorizing Voluntary Depositions Upon Written 
Questions of Japanese Witnesses and for an Extension of Time and Modzjkation of the Scheduling Order 
to Allow for Such Depositions, dated January 8,2004. 



The Parties are continuing to cooperate in order to complete discovery. Given 

that the Parties currently have to complete more than 30 depositions, mostly involving third 

parties, within the 22 business days remaining in the discovery period under the current 

Scheduling Order, the Parties agree that an extra two weeks would allow discovery to conclude 

efficiently without prejudice to either Party. The Parties' agreement is based upon their 

understanding that the only depositions they presently plan to take are listed in a letter bearing 

today's date from Complaint Counsel John S. Martin to Respondent's Counsel David Gelfand. 

For the reasons stated above, the Parties respectfully request the Court amend the Scheduling 

Order accordingly and approve the attached Revised Scheduling Order. 

Date: January 23, 2004 

Peter Richman 
Lesli C. Esposito 
Mary N. Lehner 

Bureau of Competition 
Federal Trade Commission 
Washington, D.C. 

COUNSEL SUPPORTING THE COMPLAINT 

George S. Cary 
David I. Gelfand 
Mark W. Nelson 
Jeremy J. Calsyn 
Tanya N. Dunne 

Cleary, Gottlieb, Steen & Hamilton 
2000 Pennsylvania Avenue, NW 
Washington, D.C. 20006 
Tel: 202-974-1 500 
COUNSEL FOR ASPEN TECHNOLOGY, INC. 



UNITED STATES OF AMERICA 
BEFOm THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

1 
IN THE MATTER OF 1 

1 
ASPEN TECHNOLOGY, INC., 1 Docket No. 93 10 

1 
Respondent. 1 

ORDER GRANTING JOINT MOTION TO AMEND THE SCHEDULING ORDER 

Upon Joint Motion filed by Complaint Counsel and Respondent, it is HEREBY 

ORDERED that this matter shall proceed in accordance with the attached Revised Scheduling 

Order. 

ORDERED: 

Stephen J. McGuire 
Chief Administrative Law Judge 

Date: 



EXHIBIT A 



UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

1 
In the Matter of ) 

1 
ASPEN TECHNOLOGY, INC., ) 

1 
Respondent. ) 

Docket No. 93 10 

October 9,2003 

October 16,2003 

January 6,2004 

January 9,2004 

January 15,2004 

January 15,2004 

SCHEDULING ORDER 

- Complaint Counsel provides preliminary witness list (not including 
experts) with description of proposed testimony. 

- Respondent's Counsel provides preliminary witness list (not 
including experts) with description of proposed testimony. 

- Complaint Counsel provides revised witness list, including 
preliminary rebuttal witnesses, with description of proposed 
testimony. 

- Respondent's Counsel provides revised witness list, including 
preliminary sur-rebuttal witnesses, with description of proposed 
testimony. 

March 2,2004 - 

- Exchange expert witness disclosures. 

- Deadline for issuing document requests, requests for admission, 
interrogatories and subpoenas duces tecum, except for discovery 
for purposes of authenticity and admissibility of exhibits. 

March 5,2004 - 

March 12,2004 - 

Close of discovery, other than deposition discovery for limited 
purpose of taking deposition by written questions of four Japanese 
witnesses, discovery permitted under Rule 3.24(a)(4), depositions 
of experts, and discovery for purposes of authenticity and 
admissibility of exhibits. 

Complaint Counsel provides expert witness reports. 

Complaint Counsel provides final proposed witness and exhibit lists, 
including designated testimony to be presented by deposition, copies 



of all exhibits (except for demonstrative, illustrative or summary 
exhibits), and a brief summary of the testimony of each witness. 

- Complaint Counsel serves on Administrative Law Judge final 
witness and exhibit lists, including designated testimony to be 
presented by deposition, and a brief summary of the expected 
testimony of each witness. 

March 15,2004 - Respondent's Counsel provides final proposed witness and exhibit 
lists, including designated testimony to be presented by deposition, 
copies of all exhibits (except for demonstrative, illustrative or 
summary exhibits), and a brief summary of the testimony of each 
witness. 

- Respondent's Counsel serves on Administrative Law Judge final 
witness and exhibit lists, including designated testimony to be 
presented by deposition, and a brief summary of the expected 
testimony of each witness. 

March 16, 2004 - Parties that intend to offer into evidence at the hearing confidential 
materials of an opposing party or non-party must provide notice to 
the opposing party or non-party, pursuant to 16 C.F.R. $3.45(b). 

March 19,2004 - Respondent's Counsel provides expert witness reports. 

March 20,2004 - Close of discovery for limited purpose of taking deposition by 
written questions of four Japanese witnesses. 

March 24,2004 - Deadline for filing motions for summary decision. 

March 26,2004 - IdentifL rebuttal expert(s) and provide rebuttal expert report(s). Any 
such reports are to be limited to rebuttal of matters set forth in the 
opposing party's expert reports. If material outside the scope of fair 
rebuttal is presented, the opposing party will have the right to seek 
appropriate relief (such as striking rebuttal expert reports or seeking 
leave to submit sur-rebuttal expert reports). 

March 26,2004 - 

March 26,2004 - 

Deadline for filing motions for in camera treatment of proposed trial 
exhibits. 

Deadline for filing motions in Eimine and motions to strike. 



April 6,2004 - Deadline for filing responses to motions in limine, motions to strike 
and motions for in camera treatment of proposed trial exhibits. 

April 7,2004 - Complaint Counsel files pretrial brief, not to exceed 50 pages, and 
proposed findings of fact and conclusions of law. To the extent 
possible, findings of fact shall be supported by document citations 
and deposition citations. Conclusions of law shall be supported by 
legal authority. 

April 9,2004 - Deadline for depositions of experts (including rebuttal experts). 

April 9,2004 - Exchange and serve courtesy copy on Administrative Law Judge 
objections to final proposed witness lists and exhibit lists. Exchange 
objections to the designated testimony to be presented by deposition 
and counter designations. 

April 14,2004 - Exchange proposed stipulations of law, facts, and authenticity. 

April 14,2004 - Deadline for filing responses to motions for summary decision. 

April 23,2004 - Respondent's Counsel files pretrial brief, not to exceed 50 pages, 
and proposed findings of fact and conclusions of law. To the extent 
possible, findings of fact shall be supported by document citations 
and/or deposition citations. Conclusions of law shall be supported 
by legal authority. 

April 23,2004 - 

April 26,2004 - 

April 28,2004 - 

File final stipulations of law, facts, and authenticity. Any subsequent 
stipulations may be filed as agreed by the parties. 

Final prehearing conference to be held at 10:OO a.m. in room 532, 
Federal Trade Commission Building, 600 Pennsylvania Avenue, 
N.W., Washington, D.C. The parties are to meet and confer prior to 
the conference regarding trial logistics and proposed stipulations of 
law, facts, and authenticity and any designated deposition testimony. 
Counsel may present any objections to the final proposed witness 
lists and exhibits, including the designated testimony to be presented 
by deposition. Trial exhibits will be admitted or excluded to the 
extent practicable. 

Deadline for complaint Counsel to file reply pretrial brief, not to 
exceed 15 pages, and any reply findings of fact and conclusions of 
law. 



April 28,2004 - Commencement of Hearing, to begin at 10:OO a.m. in room 532, 
Federal Trade Commission Building, 600 Pennsylvania Avenue, 
N.W., Washngton, D.C. 



ADDITIONAL. PROVISIONS 

1. Pursuant to the FTC Rules of Practice 5 3.21(~)(2), extensions or modifications of 
the deadlines set forth in t h~s  scheduling order will be made by the Administrative Law Judge only 
upon a showing of good cause. 

2. There is no limit to the number of sets of interrogatories the parties may issue, as 
long as the total number, including all subparts, does not exceed twenty-five. Additional 
interrogatories will be permitted only for good cause upon application to and approval by the 
Administrative Law Judge. Responses or objections to interrogatories and requests for admission 
shall be due within twenty days of service of the discovery request. Objections to requests for 
production shall be due withm ten days, and the documents and materials shall be produced within 
thirty days, of service of the discovery request. Any motion to compel responses to discovery 
requests shall be filed within five days of impasse. For requests for production served prior to this 
order's issuance, objections to requests for production shall be due within ten days of the date of 
this order, and the documents and materials shall be produced within thirty days of the date of this 
order. 

3. The parties shall serve all pleadings, motions, discovery requests, responses to 
discovery requests, objections to discovery requests, and briefs on each other in both hard copy and 
electronically through e-mail (formatted in WordPerfect or Word). Responses or objections to each 
discovery request shall be preceded by the specific discovery request to which the response or 
objection pertains. 

4. The parties shall serve upon one another, at the time of issuance, copies of all 
subpoenas duces tecum and subpoenas ad testzficandum. For subpoenas duces tecum, the party 
issuing the subpoena shall provide copies of the subpoenaed documents and materials to the other 
party within five business days of receiving them. For subpoenas ad testzficandum, the party 
seeking the deposition shall consult with the other party before the deposition date is scheduled. 
Additionally, the deposition of any person may be recorded by videotape, provided that the party 
seeking the deposition notifies the deponent and the other party of its intention to record the 
deposition by videotape at least five days in advance of the deposition. 

5. Service of all papers filed with the FTC's Office of the Secretary shall be made on 
the other party, and two courtesy copies shall be given to the Administrative Law Judge by 5:00 
p.m. (EST) on the designated date. Unless requested, the parties shall not serve courtesy copies on 
the Administrative Law Judge of any papers (such as discovery requests and responses) that are not 
required to be filed with the Office of Secretary. 

6.  Service on the parties shall be by electronic mail (formatted in WordPerfect or 
Word) and shall be followed promptly by delivery of an original by hand or by U.S. mail, first class 
postage prepaid, to the following addresses: 



(a) For complaint counsel: 

Peter Richrnan 
Phillip L. Broyles 
Federal Trade Commission 
601 New Jersey Ave., N.W. 
Room NJ-7 172A 
Washington, D.C. 20580 

prichan@,ftc. eov 
pbroyles@,ftc.gov 
eboynton@,fic. gov 
les~osito@,ftc.gov 
mlehner@,ftc. gov 

(b) For respondent Aspen Technology, Inc.: 

Mark W. Nelson 
George S. Cary 
Cleary, Gottlieb, Steen & Hamilton 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006-1 801 

7. All pleadings, motions, and briefs that cite to unpublished opinions not available on 
LEXIS or WestLaw shall include such cases as exhibits. 

8. Memoranda in support of, or in opposition to, any non-dispositive motion, shall not 
exceed ten pages. 

9. The preliminary and revised witness lists shall represent the parties' good faith 
designation of all potential witnesses the parties reasonably expect may be called at the hearing. A 
party shall notifjr the other party promptly of changes in preliminary and revised witness lists to 
facilitate completion of discovery within the dates of the scheduling order. After the submission of 
the final witness lists, additional witnesses may be added only: (a) by order of the Administrative 
Law Judge, upon a showing of good cause; (b) by agreement of the parties, with notice to the 
Administrative Law Judge; or (c) if needed to authenticate, or provide the evidentiary foundation 
for, documents in dispute, with notice to the other party and the Administrative Law Judge. 
Opposing counsel shall have a reasonable amount of time to subpoena documents for and depose 



any witness added to the witness list pursuant to this paragraph, even if the discovery takes place 
during the hearing. 

10. The final exhibit lists shall represent the parties7 good faith designations of all 
exhibits the parties reasonably expect may be used in the adjudicative proceedings, other than 
demonstrative and summary exhibits. Additional exhibits may be added after the submission of the 
final lists only: (a) by order of the Administrative Law Judge, upon a showing of good cause; (b) 
by agreement of the parties, with notice to the Administrative Law Judge; or (c) where necessary 
for purposes of impeachment, with reasonable notice to the other party. 

1 1. At the time an expert is first listed as a witness by a party, the listing party shall 
provide the other party with: (a) materials hlly describing or identifying the background and 
qualifications of the expert; (b) a list of publications and all prior cases in which the expert has 
testified or has been deposed; and (c) transcripts of such testimony in the possession, custody, or 
control of the expert or listing party. 

12. The parties shall provide for each testifjmg expert witness a written report 
containing the information required by the FTC Rules of Practice 8 3.31(b)(3). Drafts of expert 
reports and notes taken by expert witnesses need not be produced. 

13. Motions for in camera treatment of evidence to be introduced at trial must meet the 
strict standards set forth in 16 C.F.R. 5 3.45 and explained in In re Dura Lube Corp., 1999 FTC 
LEXIS 255 (Dec. 23, 1999); In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 157 (Nov. 22, 
2000) and 2000 FTC LEXIS 138 (Sep. 19,2000) and must be supported by a declaration or 
affidavit by a person qualified to explain the nature of the evidence. 

14. The procedure for marking of exhibits used in the adjudicative proceedings shall be 
as follows: (a) complaint counsel's exhibits shall bear the designation CX and respondents7 
exhibits shall bear the designation RX; and (b) both sides shall number the first page of each exhibit 
with a single series of consecutive numbers. So, for example, complaint counsel's first exhibit shall 
be marked CX-1. When an exhibit consists of more than one page, each page of the exhibit must 
bear a consecutive control number or some other consecutive page number. Additionally, all 
exhibit numbers must be accounted for, even if a particular number is not actually used at the 
hearing. 

15. At the final prehearing conference, the parties will be required to introduce all 
exhibits they intend to use in the adjudicative proceedings. The parties further will be required to 
give the originals of exhibits to the court reporter, which the court reporter will keep. 

16. Applications for the issuance of subpoenas commanding a person to attend and give 
testimony at the hearing must comply with 16 C.F.R. tj 3.34, must demonstrate that the subject is 
located in the United States, and must be served on opposing counsel. 



17. The parties shall provide one another, and the Administrative Law Judge, no later 
than seventy-two hours in advance, a schedule that identifies by day the party's best estimate of the 
witnesses to be called to testify during the upcoming week of the hearing. The parties further shall 
provide one another with copies of any demonstrative exhbits seventy-two hours before they are 
used with a witness. Proposed hearing witnesses located outside the United States must make 
themselves available for deposition before their scheduled testimony if not previously deposed. 
Complaint Counsel and Respondent's Counsel will use best efforts to make the witnesses available 
for deposition two days, but in no circwnstances later than the day before scheduled testimony. All 
such depositions of foreign witnesses appearing live shall be taken during normal business hours 
unless otherwise agreed by the parties. 

18. Witnesses shall not testify to a matter unless evidence is introduced sufficient to 
support a finding that the witness has personal knowledge of the matter. 

19. Fact witnesses shall not be allowed to provide expert opinions. 

20. Properly admitted deposition testimony is part of the record and may not be read in 
open court. Videotape deposition excerpts that have been admitted in evidence may be presented in 
open court. 

21. In accordance with the FTC Rules of Practice 5 4.7, there shall be no exparte 
comunications between any party and the Administrative Law Judge or his attorney advisor, 
unless such cornrnunications have been expressly consented to by the parties. 

ORDERED: 

Stephen J. McGuire 
Chief Administrative Law Judge 

Dated: 



Compare Write Version 

September 16,2003 Scheduling Order 
and 

January 23,2004 Proposed Revised Scheduling Order 



UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

OFFICE OF ALlMlNIS'TKATPVE LAW JUDGES 

1 
In the Matter of 1 

1 
ASPEN TECHNOLOGY, INC., ) 

) 
Respondent. 1 

Docket No. 93 10 

SCHEDULING ORDER 

October 9,2003 - Complaint Counsel provides preliminary witness list (not including 
experts) with description of proposed testimony. 

October 16,2003 - Respondent's Counsel provides preliminary witness list (not 
including experts) with description of proposed testimony. 

January 6,2004 - Complaint Counsel provides revised witness list, including 
preliminary rebuttal witnesses, with description of proposed 
testimony. 

January 9,2004 - Respondent's Counsel provides revised witness list, including 
preliminary sur-rebuttal witnesses, with description of proposed 
testimony. 

January 15,2004 - Exchange expert witness disclosures. 

January 15,2004 - Deadline for issuing document requests, requests for admission, 
interrogatories and subpoenas duces tecum, except for discovery 
for purposes of authenticity and admissibility of exhibits. 

-March 2,2004 - Close of discovery, other than deposition discoverv for 
limited uuruose of taking deuosition by written qtlestions of 
four Japanese witnesses, discovery permitted under Rule 
3.24(a)(4), depositions of experts, and discovery for 
purposes of authenticity and admissibility of exhibits. 

- Complaint Counsel provides expert witness reports. 

m ? f l a r c h  12,2004 - Complaint Counsel provides final proposed witness and 
exhibit lists, including designated testimony to be presented 



March 15,2004------ - 

March 2fi, - 2004- 

March 51")' - 2004- 

March 20,2004 - - - 

March W24,2004 - - 

March -B26,2004 - - 

March +?26,2004 - - 

March +?&2004 - - 

by deposition, copies of all exhibits (except for 
demonstrative, illustrative or summary exhibits), and a brief 
summary of the testimony of each witness. 

Complaint Counsel serves on Administrative Law Judge final 
witness and exhibit lists, including designated testimony to be 
presented by deposition, and a brief summary of the expected 
testimony of each witness. 

- Respondent's Counsel provides final proposed witness and 
exhibit lists, including designated testimony to be presented 
by deposition, copies of all exhibits (except for 
demonstrative, illustrative or s u m a r y  exhibits), and a brief 
summary of the testimony of each witness. 

Respondent's Counsel serves on Administrative Law Judge final 
witness and exhibit lists, including designated testimony to be 
presented by deposition, and a brief summary of the expected 
testimony of each witness. 

- Parties that intend to offer into evidence at the hearing 
confidential materials of an opposing party or non-party must 
provide notice to the opposing party or non-party, pursuant to 
16 C.F.R. 5 3.45(b). 

- Respondent's Counsel provides expert witness reports, 

Close of discovelv for limited purpose of takin? deposition bv 
written questions of fo~lr Japanese witnesses. 

Deadline for filing motions for summary decision. 

Identify rebuttal expert(s) and provide rebuttal expert report(s). Any 
such reports are to be limited to rebuttal of matters set forth in the 
opposing party's expert reports. If material outside the scope of fair 
rebuttal is presented, the opposing party will have the right to seek 
appropriate relief (such as striking rebuttal expert reports or seeking 
leave to submit sur-rebuttal expert reports). 

Deadline for filing motions for in camera treatment of proposed trial 
exhibits. 

Deadline for filing motions in limine and motions to strike. 



b!kr&d+A~rif 14,2004 

-April 14,2004 

April 923,2004 - 

April 923,2004 - 

April 3226,2004 - 

- Deadline for filing responses to motions in limine, 
motions to strike and motions for in camera 
treatment of proposed trial exhibits. 

- Complaint Counsel files pretrial brief, not to exceed 
50 pages, and proposed findings of fact and 
conclusions of law. To the extent possible, findings 
of fact shall be supported by document citations and 
deposition citations. Conclusions of law shall be 
supported by legal authority. 

- Deadline for depositions of experts (including 
rebuttal experts). 

- Exchange and serve courtesy copy on Administrative 
Law Judge objections to final proposed witness lists 
and exhibit lists. Exchange objections to the 
designated testimony to be presented by deposition 
and counter designations. 

- Exchange proposed stipulations of law, facts, and 
authenticity. 

- Deadline for filing responses to motions for summary 
decision. 

Respondent's Counsel files pretrial brief, not to exceed 50 
pages, and proposed findings of fact and conclusions of law. 
To the extent possible, findings of fact shall be supported by 
document citations and/or deposition citations. Conclusions 
of law shall be supported by legal authority. 

File final stipulations of law, facts, and authenticity. Any 
subsequent stipulations may be filed as agreed by the parties. 

Final prehearing conference to be held at 10:OO a.m. in room 
532, Federal Trade Commission Building, 600 Pennsylvania 
Avenue, N.W., Washington, D.C. The parties are to meet 
and confer prior to the conference regarding trial logistics 
and proposed stipulations of law, facts, and authenticity and 
any designated deposition testimony. Counsel may present 
any objections to the final proposed witness lists and 
exhibits, including the designated testimony to be presented 



by deposition. Trial exhibits will be admitted or excluded to 
the extent practicable. 

April 3423,2004 - - Deadline for Complaint Counsel to file reply pretrial brief, not to 
exceed 15 pages, and any reply findings of fact and conclusions of 
law. 

April 3428,2004 - - Commencement of Hearing, to begin at 10:OO a.m. in room 
532, Federal Trade Commission Building, 600 Pennsylvania 
Avenue, N. W., W ashugton, D.C. 



ADDITIONAL PROVISIONS 

I. Pursuant to the FTC Rules of Practice 5 3.21(~)(2), extensions or modifications of 
the deadlines set forth in this scheduling order will be made by the Administrative Law Judge only 
upon a showing of good cause. 

2.  There is no limit to the number of sets of interrogatories the parties may issue, as 
long as the total number, including all subparts, does not exceed twenty-five. Additional 
interrogatories will be permitted only for good cause upon application to and approval by the 
Administrative Law Judge. Responses or objections to interrogatories and requests for admission 
shall be due within twenty days of service of the discovery request. Objections to requests for 
production shall be due withm ten days, and the documents and materials shall be produced within 
thirty days, of service of the discovery request. Any motion to compel responses to discovery 
requests shall be filed within five days of impasse. For requests for production served prior to this 
order's issuance, objections to requests for production shall be due within ten days of the date of 
this order, and the documents and materials shall be produced within thirty days of the date of this 
order. 

3. The parties shall serve all pleadings, motions, discovery requests, responses to 
discovery requests, objections to discovery requests, and briefs on each other in both hard copy and 
electronically through e-mail (formatted in WordPerfect or Word). Responses or objections to each 
discovery request shall be preceded by the specific discovery request to which the response or 
objection pertains. 

4. The parties shall serve upon one another, at the time of issuance, copies of all 
subpoenas duces tecum and subpoenas ad testzficandum. For subpoenas duces tecum, the party 
issuing the subpoena shall provide copies of the subpoenaed documents and materials to the other 
party within five business days of receiving them. For subpoenas ad testzficandum, the party 
seeking the deposition shall consult with the other party before the deposition date is scheduled. 
Additionally, the deposition of any person may be recorded by videotape, provided that the party 
seeking the deposition notifies the deponent and the other party of its intention to record the 
deposition by videotape at least five days in advance of the deposition. 

5 .  Service of all papers filed with the FTC's Office of the Secretary shall be made on 
the other party, and two courtesy copies shall be given to the Administrative Law Judge by 5:00 
p.m. (EST) on the designated date. Unless requested, the parties shall not serve courtesy copies on 
the Administrative Law Judge of any papers (such as discovery requests and responses) that are not 
required to be filed with the Office of Secretary. 

6. Service on the parties shall be by electronic mail (formatted in WordPerfect or 
Word) and shall be followed promptly by delivery of an original by hand or by US.  mail, first class 
postage prepaid, to the following addresses: 



(a) For complaint counsel: 

Peter Richman 
Phillip L. Broyles 
Federal Trade Commission 
601 New Jersey Ave., N.W 
Room NJ-7 172A 
Washington, D.C. 205 80 

prichman@ftc. gov 
pbroyles@,ftc.gov 
ebovnton@,ftc. eov 
lesposito@,ftc. gov 
mlehner@,ftc.gov 

(b) For respondent Aspen Technology, Inc.: 

Mark W. Nelson 
George S. Cary 
C l e m  Gottlieb, Steen & Hamilton 
2000 Pemsylvania Avenue, N. W. 
Washington, D.C. 20006-1 801 

7. All pleadings, motions, and briefs that cite to unpublished opinions not available on 
LEXIS or WestLaw shall include such cases as exhibits. 

8. Memoranda in support of, or in opposition to, any non-dispositive motion, shall not 
exceed ten pages. 

9. The preliminary and revised witness lists shall represent the parties' good faith 
designation of all potential witnesses the parties reasonably expect may be called at the hearing. A 
party shall notifjr the other party promptly of changes in preliminary and revised witness lists to 
facilitate completion of discovery within the dates of the scheduling order. After the submission of 
the final witness lists, additional witnesses may be added only: (a) by order of the Administrative 
Law Judge, upon a showing of good cause; (b) by agreement of the parties, with notice to the 
Administrative Law Judge; or (c) if needed to authenticate, or provide the evidentiary foundation 
for, documents in dispute, with notice to the other party and the Administrative Law Judge. 
Opposing counsel shall have a reasonable amount of time to subpoena documents for and depose 



any witness added to the witness list pursuant to this paragraph, even if the discovery takes place 
during the hearing. 

10. The final exhibit lists shall represent the parties7 good faith designations of all 
exhibits the parties reasonably expect may be used in the adjudicative proceedings, other than 
demonstrative and summary exhibits. Additional exhibits may be added after the submission of the 
final lists only: (a) by order of the Administrative Law Judge, upon a showing of good cause; (b) 
by agreement of the parties, with notice to the Administrative Law Judge; or (c) where necessary 
for purposes of impeachment, with reasonable notice to the other party. 

11. At the time an expert is first listed as a witness by a party, the listing party shall 
provide the other party with: (a) materials fully describing or identifymg the background and 
qualifications of the expert; (b) a list of publications and all prior cases in which the expert has 
testified or has been deposed; and (c) transcripts of such testimony in the possession, custody, or 
control of the expert or listing party. 

12. The parties shall provide for each testifjmg expert witness a written report 
containing the information required by the FTC Rules of Practice $3.3 l(b)(3). Drafts of expert 
reports and notes taken by expert witnesses need not be produced. 

13. Motions for in camera treatment of evidence to be introduced at trial must meet the 
strict standards set forth in 16 C.F.R. $ 3.45 and explained in In re Dura Lube Corp., 1999 FTC 
LEXIS 255 (Dec. 23, 1999); In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 157 (Nov. 22, 
2000) and 2000 FTC LEXIS 138 (Sep. 19,2000) and must be supported by a declaration or 
affidavit by a person qualified to explain the nature of the evidence. 

14. The procedure for marking of exhibits used in the adjudicative proceedings shall be 
as follows: (a) complaint counsel's exhibits shall bear the designation CX and respondents' 
exhibits shall bear the designation RX; and (b) both sides shall number the first page of each exhibit 
with a single series of consecutive numbers. So, for example, complaint counsel's first exhibit shall 
be marked CX-1. When an exhibit consists of more than one page, each page of the exhibit must 
bear a consecutive control number or some other consecutive page number. Additionally, all 
exhibit numbers must be accounted for, even if a particular number is not actually used at the 
hearing. 

15. At the final prehearing conference, the parties will be required to introduce all 
exhibits they intend to use in the adjudicative proceedings. The parties further will be required to 
give the originals of exhibits to the court reporter, which the court reporter will keep. 

16. Applications for the issuance of subpoenas commanding a person to attend and give 
testimony at the hearing must comply with 16 C.F.R. $ 3.34, must demonstrate that the subject is 
located in the United States, and must be served on opposing counsel. 



17. The parties shall provide one another, and the Administrative Law Judge, no later 
than seventy-two hours in advance, a schedule that identifies by day the party's best estimate of the 
witnesses to be called to testify during the upcoming week of the hearing. The parties further shall 
provide one another with copies of any demonstrative exhibits seventy-two hours before they are 
used with a witness. Proposed hearing witnesses located outside the Gnited States niust make 
themselves available for deposition before thcir scheduled testimony if not pre\~iously deposed. 
Complaint Counsel and Respondent's Counsel will use best efforts to make the witnesses available 
For deposition two days, but in no circut~rstantees later than the day before scheduled testimonv. A1I 
such depositions of foreirzn witnesses a~pea r i i l  live shalt be taken during ~xorn~al business hours 
unless otherwise agreed by the yarties. 

18. Witnesses shall not testify to a matter unless evidence is introduced sufficient to 
support a finding that the witness has personal knowledge of the matter. 

19. Fact witnesses shall not be allowed to provide expert opinions. 

20. Properly admitted deposition testimony is part of the record and may not be read in 
open court. Videotape deposition excerpts that have been admitted in evidence may be presented in 
open court. 

21. Tn accordance with the FTC Rules of Practice tj 4.7, there shall be no exparte 
communications between any party and the Administrative Law Judge or his attorney advisor, 
unless such communications have been expressly consented to by the parties. 

Stephen J. h4cGuire 
Chief Administrative Law Judge 

Dated: 



CERTIFICATE OF SERVICE 

I, Evelyn Boynton, hereby certify that on January 23,2004,I caused a true and correct copy of 
the attached Joint Motion to Amend the Scheduling Order to be served upon the following 
persons by hand delivery: 

Hon. Stephen J. McGuire 
Chief Administrative Law Judge 
Federal Trade Commission 
Roorn H- 1 12 
600 Pennsylvania Ave., N.W. 
Washington, D.C. 20580 

The following persons by e-mail and hand 
delivery: 

Donald S. Clark, Secretary 
Federal Trade Commission 
Room H-159 
600 Pennsylvania Ave., N.W. 
Washington, D.C. 20580 

Merger Analyst 
Federal Trade Commission 


