Efplayee Agsighed:

OEBECAR DOCUMENT NUMETEZFE: 451058

HODGE, LINDE AMM Drage: 01/24/2002

Matctexr: DOQSZRT

Pocument
Title:

Document Type:

Bchering-Plough Corp., &t al

LOMPLATRT COUMEEL'S RESPONTSE TO RESEONLCENTS' JOINT MOTICR TO LIMET
TEE TESTIMONY OF MAK H. BREERMAN - PUBLIC

F.3.06.1 Bescription: COMNPLAINT COUNGEL MOTTIONS,
BRIEFS., FROPOSED FIMNLING, AND

Faederal Trade Commiseion Confidentiality Statua: P - Public




B iEﬁiNAL

UNITED STATES OF AMERICA
BEFORE FEDERAIL TRADE COMMISSION

in the dMatter of

SCHERING-PLOUGEH CORPORATION, Docket No. 9297
a.corporation,

UPSHER-SMITH LABORATORIES, INC., PUBLIC VERSTON
£ corporation,

anel

AMBRICAN IIOMI PRODUCTS
CORFORATION,

3 pEration.

COMPLAINT COUNSEL’S RESPONSE TO RESPONDENTS’ JOINT MOTION
TO LIMIT THE TESTIMONY OF MAX H. BAZERMAN

L Introduction

Complaint Counsel’s rebuttal cxpert wiltess conceming settiements and seftlement
uepptiations, Professor Maxz Bazerman, is one of the nation’s preeminent experts in the ares of
negotiations and settlements.’! He is the Jesse lsador Strauss Professor of Business
Administration at the Harvard Business School, whete he is co-courseliead of the School’s
required Negotiations course, and the Academic Program Coordinator of the School’s executive
program “Changing the Game.” He also s affiliated with Harvard University’s Kennedy School
of Government, the l-[anrar-::l University Psychology Department, and the Harvard Law School’s |

Program on Negotiation, where he is Vice-Chair of Research.

! See Rebutial Expert Report of Max Bazerman (Atlachment A) at 1-2,10-25; Deposition
Transcript of Max H. Bazerman (Attachiment B) af 8:12 - 21:8).



Professor Barerman has written or co-authored over 125 research articles, and anthored,
co-authored, or edifed tcn books. Profcssor Robert Miookin, Schering’s expert witness on
negotiations 2nd settlements i the present proceeding, and a colleagne of Professer Bazermarn at
Harvzrd, has endorsed Professor Bazerman’®s latest book on negotiations and public policy - ¥Yon
Can't Enlarpe the Pie’ -- stating on the book’s dust jacket that “[i}t should be required reading for
all those concerned with public life in America.” me@or Bazerman is best known for his
extensive empirical research on the judgments that people form during negotiations, and how
these judgments afTeet the outcome of negoliations (Bazerman tr. al 47). Professor Bazoman is
on the Imternational Advisory Board of the Negotiaiions Journal, and serves on the Board of
'Direnmrs af the Cunsen;us Building Institiste and the ]_srael Center for Negotiation and Conflict
Management. In addition to publishing articles in journals that are targeted to his field of
ncgotiation and settlements, Professor Bazerman has also published articles about negotiation in
leading cconomics joummals, such as Amertcan Economic Review {the official joumnal of the
American Economics Association), The Quarterly Journal of Eeonomics (published by Harvard
Utiversily), snd £conomerrica (the official journal of the Ecopometric Society).

Professor Bazemn has taught many thousands of cxccutive students at Harvard and at
his previous position at Northwestern University, and has consulted for many major corporate
clients, including pharmacetical znd other healthcare related clients. He has provided emcmi;:e
education to many of these firms in the areas of decision and negotiation, as weil a5 advising
them regarding speeific business deals. He provides instruction en negotiation, intellectual

property, antitist issues, value creation, and alternative dispute resoletion.

? Basic Books (2001) {co-author).



1. Respondents’ Arguments

In the face of Professor Bezerman’s overwhelming and unassailable expertise regarding
negoliftion and settlements, Respendents Schering-Flough Corporation (“Scherng™) and
Upsher-Smith Laboratories, Ine. {“Upsher-Smith”) raise three arguments, all without merit, in 2
desperaie effort to limit his tcstimony, which is so damaging to Respondents” arguments in this
case. Thus, Respondents assert that Professar Bazerman’s report and expected testtmony must
be disallowed becansze they go hovond mere rebuttal to Respondents’ witnesses, that his
wstimony invelves economics ardd pharmaceutical feensing matiers that are beyond his
expertise, and that he provides opinions relating to legal standards and public and antitrast policy
that eve not within the scope of properiy allowable expert testuneny.

In their Joint Motion, Respondents first argue that Frofessor Bazermnan®s rebuttal
testimony is “much more than simply a rebuttal of Professor Mnookin and Mr. O°Shaughnessy.”
This cliaracterization of Professor Bazerman’s rabuttal. expert report is inaccurate and
miisleading:. His opinions directly address the content of Professor Miookin’s and Mr.
O’Shaughnessy’s reports, identifying the flaws in their anatyses, and highlighting the
mpracticality and adverse implications for competition and the public interest of accepting their
proposals regarding what should constitiée acceptable settlement arangements.

Erespondents next assert that, insofar as Professor Bazerman's testimony in his expent
report relates ta matters contained in the reports of any of the economic experts in this matter, or
rolates to the licensing arrangement for Niacor-SR entered into between Schering and Upsher-
Smith es part of the settlement of their patent infringement litigation, *{t]hese areas of proposed

festimony are far beyond M'rofessor Bazerman's expertise.” Profzssor Bazerman guite properly
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considers certain aspects of the reports of Respondents’ economic experts, as well as information
concerning the Niacor-SR license that was part of the Schenng/Upsher-Smith settlement
agteement. Professor Bazerman has considerable experience and expertise in evonontics and
pharmaceutical licensing, and the information from these areas that Professor Bazerman
considers is well wilhin ihe scope ol his experiise to evaluate and employ in his analysis.
Morsover, all the information from these areas that Professor Bazerman incorporates inte his
snalysis refates to the issue of settlements and dispute resolution, Peofessor Bazerman’s central
fiefd of expertise. Finally, as Professor Bazerman's expert report and deposition testimony make
abundantly clear, he has been extremely cautious and circumspect 1t using information refating
to- these topics, in order to assure that he iz no way exceeds the limits of his established expertise.

Third, Respondents arpue that Professor ﬁa.z-:rman’s opinions “are far beyond the
permissible scope of expert testimony” becanse they “opine as to the legal conelusion the Court
shovdd render in this case, and the mle of antitrust [aw that should be applied in this case and m
the fuhme.” Respondents assert that Professor Bazerman may not estify “as an expert in pubtic
policy and antitnust daw, to advise this Court as 36 “what should and shoukl nol be allowed” tn
this case 15 amatter of antitrust policy.” They assert that “{dictermining public policy is 2 matter
for the court, . . . and may not be the subject of expert testimony.™

Respondents mis-characterize the nature of Professor Bazerman’s opintons, which do not
attempt to usurp the povernment’s role in deciding public or antitrust policy, but rather explam
the public policy implications of allowing or disallowing the types of settlement apreements at
issue in this case. Such expert testimony is aimed at permitting the Commission to make an.

informed judgment on the issues raised by thiz case and in possible future cases involving similar
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. getflement agreemients. Respondents aiso atterpt to apply an overly-restrictive standard as to the
permissible sabjects of testimony in Commission proceedings that is inconsistent with the
Commission’s own Rales on admissibie evidence. Finally, the testimony of Professor Bazerman
pueportedly relating to “legal conclusions™ and the “rule of antitrust law™ that Respondents seek
to exelude directly rebuts testirnony from Respondents” economic apd negetiafions experts. To
the extent that Respondents’ experts themselves are offening testimony on the implications of
varions roles and standards for settlement agreements, they cannot compiain that Complamit
Counsel 1s offering testimony that responds to the substance of their own experts’ icstimony on
these issnes. Conscquently, Respondents’ Joint Motion to Limit the Testimony of Professor |

Bazerman is entirely withont merit, and shoiild be denied.

M. Professor Bazerman®s Tcstimun&

A review of Professor Bazerman's expert repont points out the depree of mis-
characlerization of his testimmony by Respondents in their Joint Motion, and the iack of merit that
thelr asscrifons possess. First, it 1s clear that Professor Bazeyman’s expent opinions are relevant
to the Commission’s inquiry in the present proceeding. As stated in his expert report {at 2), and
in his deposition testimony (Bazerman tr. 58:13 - $9:17), Professar Bazerman was requested by
Complaint Counsel to assess the conclusions in the expert repotts of Robert H. Mnookin and
Iames P. O’ Shaughnessy, and to review and evaluate those portions of the Respondents’
economic expert reports relating to the impact of the Schering/Upsher-Smith settlement process
on the competitiveness of the K-Dur 20 marketplace, and the typc of settlement processes that

should be allowed between a branded pharmaceutical monopolist and generic entrants.
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Professor Bazerman summarizes his conclusions at page 8 of his expert report:
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Thus, Professor Barcnman's report is aimed at providing the Commission with the benefit
of hiz expert matghts on issues relating to nepotiation processes and settlement agreements, and
Kis eonclusions address that specific arez of concemn. The issue of settlement agreements —
including both analysis of the naturc of the specific agreements at issus in the present proceeding,
and the nnplications for antitrust policy, other public policy, and consumer wellare of
determining how simifar settlement agreements should be evaliated -- obviously is relevant both
to the Commission's task n the present proceeding of determining whether the agreements at
issue violate the am:ltrust tawvs, and to the broader issuc of the Commission’s freatment of similar
settlemerit agramient.s in possible future law enforcement proceedings.
h In addition o being relevant to the present proceeding amd the Cﬁrﬁmissinﬂ’s faw
enforcement responsthilities, Professor Bazerman’s expert analyses and opinions fal} squarely
within the ambit of his clearly established and widely recognized expertise. It zlso is quie clear
that Professor Bazerman’s conclustons do not, as claimed by Respendents, opine as to legal

. conclusions of the rule of antitrust Taw that should be applied. Rather, he concludes that seeserere
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These expert canclusions by Professor Bazerman, while cbvionsty relevant to, and having
inications for, the legal eonclusions to be reached by the Commissien in this case, are not
themselves such conclusions. They do not specify a rule of antitrust law, nor do they conelude
that thg agreements at issue in this casc violate the antitrust laws. Rather, they provide a
framewotk for apalyzing the nature, operation, and eftect of certain seitlement agreemenis, both
thosein the present case, and similar ones in possible feture situgtions. In his rebuttal expert

m‘pﬂn ﬁ]‘ g}‘ meeﬁsm Bw Explaiﬂs L LY L 1] -i.l A AN A AN FEFEFREVEE RSN i s RAd 0D

AFMESRFEESE IS FRAS SR FAEFASEESEYESESEE AN RS FEF SR FAFSA VES PR SFR RSV TS PSR R n Al At A AR A S BRI A RA NSA FE NI NAA NS FANFARE
AR T R R R R R N BN R kR
FRF TR F AR AR E R A NS N A S N NS N PN A PP PR PP PR PP PP PP TN TF P vy SRS P AR RS AR g A pA A R EA RS

SRR AREEERE R R AR A AN N A RS AN E U F IS A N FEF R P P FUNSF P AR FA S AT SRR v Rt d Rt AT F R AR AR R PN EREE B

ssnvsssnnsssransvanvssvasssensenssnns’ VWith the benefit of Professor Bazerman’s Expmt Pe,rgpﬂcﬁve,

3 See, e.p., Bazerthan mpt. at 9; Bazerman tr. 51:14-18; §3:2-6; 56:13-23; 113:24 - 114:8.
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the Corimission can itself more knowledgeably determine whether or not such agreements are

problematic and violate the law.

V.  TheLegal Standard for Admission of Expert Evitence In Federal Trade
Commission Proceedings

Respondents argue that expert testimony in this case “must comply” with Rule 702 of the
Federal Rules of Tvidence * Respondents specifically assert that testimony regarding “antitrast
policy,” “public policy,” “a legal conclusion, f.e, thal the seitlaments in this case are
‘anticompetitive’,” “the credibility and pmﬁsi?mﬁs" of other expert witnesses, and the weight
the court shoyld give to their testimony is “impermissible” and “not zllowed.™ Respondents
assume, without @y support, that Rule 702 and various cifed federal court decisions regarding
expeit testimony in fedorat court proceedings are -::t::-ntmiling as to the permissible subjects and
sgope of expert testimony in Federal Trade Commission administrative proceedings.
Respondents argue that the Commission lhqefm is prohibited fﬁm considering the testimony

~ of Professor Bazerman that {hey claim fulls wilhin thuse catepories.®

* Respondents® Joint Memorandurm at 4.
* Respondents® Jomt Memorandwn at 4-5, 7.

* By this standard, many of Respondents® experts shoutd be precluded from testifying
based on the scope of their proposed testimony, regardiess of their qualifications to present
religble and relevant testimony. See, €.g., Peter O. Safir, who has been designated by Schering to
testify conceming “FDXA Law and Hatch-Waxman™ (Respondent Schering-Plough Corporation’s
Identification of Bxpert Witnesses (Aitachment C) at 2; Expert Report of Robert H. Mnookin at
9-11 {Attachment Done of Schering’s fwo experts designated fo testify on “Settlement
Negotiations and Dispute Resclution,” whe ¢riticizes aspects of the economic analysis of’
Timothy F. Bresnahan, Complaint Counsel’s expert economist, and offers his opinions as a
matter of antitrust and public pelicy concerning what ruies shauld or should not apply in
cvaluating future setflement agreements that mclude sirmlar terms); Expert Report of James P.
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Putting eside the question of the accuracy ef Respondents’ characterization of Professor
Bazerman's testimony, as discussed above, the lopal standard that Respondents seek to apply to
limit the scope of Professor Bazerman’s testimony stmply does not apply in Federal Trade
Commission procecdings. The Commission’s own Rules define the scope of admissible
evidence in Commission adjudicative proceedings. Section 3.43(b) of the Commiszion’s Rules
states that “[r]elevant. material, and relizble evadence shall be admitted [in Commission
adjndicative proceedings],” and “[ijrelevant, immaterial, and unreliable evidence shall be
e‘xcluded.“? Section 3.43(b) does not differentiate between expert and n.ther evidence, and thus
the standard for admissibitity applies equalfy to experl lestimony as {o the cther forms of
evidence. Nor does § 3.43(b) imposc any limitation on the subjects of testirnony, including
expert testimony, that would exciude “refevant, material, and reliable’ expert testimony by
Professor Bazenman regarding any of the issues about which R&spnﬁdv:nts object.

It has long been clear that the Commission is not Bound by the Federal Rules in its

edrninistrative proceedings.” As the Supreme Court decided long ago in FTC v, Cement Institute,

(¥Shanghnessy at 10-17 {Attachment E){Schenng’s other expert desigmated to testify on
“Settlernent Negotiations and Dispute Resolution,” whe critictzes at length aspects of the
econornic analysis of Timothy F. Bresnahan, Complaint Counsel’s expert economist).

7 16 C.F.R. § 3.43(b) (emphasis added).

* Because the Comrnission’s Rules de not go on to provide further guidance as to what is
required for testimony to be congidered “reliable,” the Commission can and does look to the
Bederal Rules for further guidance in implementing the Commission’s standard for admissible
evidence. Thus, Rute 702 of the Federal Rutes of Evidence, which specifically addresses what
the Supreme Court has held constitutes reliable expert witness evidence, is instructive for the
Commission in applying its reliability test for expert witnesses under Rule 3.43(b).

* See FTCv. Cement Institute, 333 U.S. 683, 703-706 (1948); fr re American Home
Products Corp., 98 F.T.C. 136, 368 n.. 9 (1981); In re Herbert R. Gibson, Sr., FTC Dkt. No.

9.



“Ta]dministrative agencies like the Federal Trade Clommisston have never been restricted by the
rigid rules of evidence.™® “Indeed,” as the Commission has observed, “one of the purposes in
establishing {tribunals such ag the FI'C] was to devise a way whereby the exclusionary rules i:'r._{'
evidence would be eliminated as a har to common sense resotution of certain classes of
conjroverted cases.™

Thus, inscfar as evidence, tncluding expert testimony hy Professor Bazerman, i3 reliable,
refevant, and material, not only is it not requireéd to be excluded from this proceeding, but rather

it is reqnired to be admitted vnder the Commission’s own Rules. Such properly admissible

0016, 1978 FTC Lexis 324, ALT Initial Decision at 14-15 (May 19, 1978); in re Thompson
Medical Co., Inc., 101 E.T.C. 385, 388 n. 7 {1983) (Interlocutory Order) (citing 56 Fed Reg.
56,862, 56,863 (1578) (comment of Commission on adoption of its discovery rules noting
advisory, but non-binding, natere of Federal Rules)).

10 333 U.8. 683,.705-06 (1948); see aleo Kermeth C. Davis and Richard J. Pierce, Jr., U
Administrative Law Treative (3d ed. 1994) § 10.3 &t 125-26 (observing that “it makes little sense
10 take the fisk of erroneous exclusion of reliable evidence fhreugh application of highly
technical exclusionary rules in the context of agency adjudications™). Indeed, even in tho context
of & bench trial, court often apply more liberally the Federal Rules of Evidence, which were
designed primarily to govern decision-making by juries. Folk v. United States, 57 F. Supp. 2d
888, 896 v 5 (M.D. Cal. 1999} (obscrving that the “Duubert gatekeeping” fimetion is “less

‘pressing™ in conncetion with a bench frial because the judge and ihe fcl (inder arc the same);

Ekotak Site PRP Committee v. Seif, 1 F. Supp. 2d 1282, 1296 {D). Urah 1998) (admitting expert
testimony despite “reservations” zbout methodology); Fierre v. Gomez, 803 F, Supp. 1387, 1396
n. 7T (N0 Cal. 1994) (stating that the better approach under Daubert in a bench trial is to permit
gxpett testirtony subject to cross-examination).

"W Prilcdefphiio Carpet Co., 64 F.T.C. 762, 773 (1964) (“it is long settled that hearsay
evidence is not to be out of hand rejected or excluded in administrative tribunals™).

12 Section 3.4Xb) of the Commission’s Rules also permits, though dees not require, that
“fetvidence, even if relevant, may be excluded if its probative value is substantially cutweighed
by the danger of unfair prejudice, confusion of the issues, or if the evidence would be misleading,
or by considerations of undue dclay, waste of time, or needless presentation of cumulative
evidence.” None of these concerns has been raised concerning Professor Bazemman’s expent

testimonty.
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evidence incindes within its scope Professor TRazerman’s expert testimony regarding public
policy issues within bis nationally-recognized areas of expertise, his views about the
pomuasivencss of other expert {catimony, including economic export icstimony, insofar as i is
wiafhin his carefully delineated arcas of economic expertise and bears on his expert opirnzons
relating to settlement and negotiation issues, and his assessment of certain aspects of the Niacor-
SR !icming,mangcmant that relate {o his evaluation of the settlement agreement and setilement
dpreemettts generally. Admitting this relevant and retiable expert testimony inte evidence will
permiit the Cowurt and the Cornntission to fitlly assess and appraciate its iportance and probative

valusin addressing the important and complex issues raised in this matter.

V. Professor Bazerman is Qualified to Provide Reliable Evidence as 1 Rebutial Expert
Witness Regarding Scttlement Negotiations apd Frocesses in the Present Matter,
and Their Policy Implications for Treatment of Similar Settlements in the Future
As Di. Bazorman™s rehuifal expert report {at pp. 1-2, 10-25) and deposition testimony {tr.

8:12 - 21:8) detail, he has extensive expertize and expertence, both acadentic and in practical,

real world application, in the areas of negotiation and settlement of disputes, including extensive

consiliing expericnce with major finms in the health care and pharmaceutical industries. His
pharmaccutical industry expericnee insludes significant hsmds-on invalvement regarding
pharhzceutical ticensing and due diligence isstes in the context of settlement nggotiations and
dizpute resolution. {see, e.g., tr. §2:18 - 88:14). While not an attorney, Professor Bazerman also
has taught in the areas of inteflectual property and antitrust issuss (report at p. 2), and his

practical mdustry expenience meludes work in the context of settlement of patent disputes (see tr.

52:16 - 53:6}, Professor Bazerman also has wriften and published extensively (report at pp. 11-
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21), including writings on legat issues and legel reform (. 12:9 - $3:13). Ower the last few years
-,g;_._;_.,.m...........................'...................................'......................." {tr. 10:24-
25), and just [ast year Professor Bazermnan p.ublisht:d a book on public policy issues (. 12:14-16;
20:2-4; 57:11-14). Professor Bazerman's knowledge and experience provide him with
substantial expertise and experience regarding maiters of public policy {ir. 57:11-25) and reerevess
EARNRS S ARa PR e A Rs AR AR Y A PR ARa SRS a s AR A AR A SR AR Sy AR P SRR R s ea Ae A RRR R AR AR RS AR AR E AR aan
svevssssentansssanerens (1t 8:12-18)..
While not himse!f an economist, Professor Bazerman has considerable expertise i

uﬂdmding Emﬂon]ic ngmﬂn SV FEFSEEFERFFE R FANER VY P EE VR AT FRN RS R v Y S b ke v b bbb kbR i v mn e b i

TSNS ISR SE NS Ae ST ORI LESRARRR Snu s n AR B b asuan s shnasasnaanassarsaniranneansa ({1 50:]8.60:1). In
this regard, at his depositicn Professor Bazerman proceeded fo explain in detail the hasu of his
E£CONOmmic mtpcmse {tr.61:4 - 52:1[])., and observed that he even had pubtished 2 number of
papets it the leading econormic journals (ir. 60:2-4). Therefore, he has the experiise to znalyze
and ofJer bitg -:innicné regarding the economic implications of the negotiatien process and
settlement agreements.

In the face of Professor Bazemman’s overwhelming relevant expertise and experience,
Respongdents nevertheless attempt to challenge his qualifications to render his expert opimons
tased on the faolty logic that Professor Bazerman’s expertise daes not encompass certain
suhstamtive arcas that are neither part of, nor necessary to, his analysis and conclusions. Thus,
Bespondents argue (Joint Motion at 4-5) that, since Professer Bazerman is “netther an economist
nor an antitrust expert,” he is not qualified to give testimony regarding “a legal conclusten, i.e.,

that the settlaments in this case are “anticompetitive.” Similarly, Respondents assert {Joint
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Motion at 5) that because Prolgssor Bazermem “is not an expert in pharmacecutical licensing — nor
is he aneconomist,” he is not qualified to provide testtmony “that the due diligence done on
Niacor-SR, and the terms of the Niacor-3R license, suppest that the settlernent delayed generic
entry.”

Iir his-depostiion testimeny, Irofessor Bazerman is very carefid 1o point out the scope and
Ixmits of his economic expertise, and te explain how his analysis of aspects of the reports of
Regpondents’ economic experts is limited to those areas where he has such expertise and only
insofar us the expert economic evidence relates to his academic and real world experience
regarding acpotialion behavior {see, eg., tr. 59:1 - 62:10; 107:17-23; 125:16 - 126:7). Thus,
unlike many of Respoudents’ experts, Professor Bazerman has been very conservative and
cautions in. himiting his expert testimony that involves the discipline of economics io areas where
he possesses the requisite degree of experience and expertize in the fiel). He has been careful to
assute that, insofar as his opintens rely on ¢conomic information and analysis, he troly posscsscs
sufficient relevant experience and expertise to evaluate and reliabiy emaploy that information. !
He also has hirnited his evatnation and use of evidence from economic experts 1o those areas
where they directly bear on his testimeny in arcas of his core competence and expertise.

Professor Bazerinan. ikewise is qualified to render opinions that relate to Respondents’

1? See, e.p. Bazerman tr. §1:7 - 62:3. Where Professor Bazerman betieves that he does
not possess sufficient economics experiise to make an independent judgoent ot evaluate the
opittions of the economist, he candidly admits the lumats of his expertise (See, e.g., Bazerman ir.
at 62:4-7, 125:20 - 126:7; 140:2-7; 166;21 - 167:8) and he explicitly indicates where he has
relied on the opinions of others in forming his own opinions. {e.g., his reliance on Dr. Levy’s
conclusion as to the excessive nature of the $60 mitlion payment by Schering to Upsher-Smith
for the Niacor-SR and other licenses)(see Bazerman repott af 3; Bazenman tr. 90:11-14: 112:4-9;
1550 3-14).
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mclusion of the Niacor-5R license arrangement as pari of their settlement of the patent
infoinperment litigation.  As with his anatysis of aspects of the reports of Respondents” economic
experts, Professor Bazenman is careful o limit the information he employs, and ihe analysis he
andertakes, regarding the licensure arrangement to those areas and issues with which he has
cm&idﬁmﬂaexperimce and expertise. Thus, in addition to generzlly indicating experience as a
consultant to many well-known corporations invelved in pharmacy and other health-retated
mdustries {Bazemman rpt. at pp. 2, 25}, at his deposibon, Professor Bazerman testified

" specifically that he had seesssseessarsnssnennnsusensensenninutnsesansansnasnasnennsnsenssssssnsssssreries
seevrerens (r [{):21-23). He also testified that, in the context of hislwu.}rk for pharmpaceutical and
ather health-related organizations, he had .................;...‘;.............m-mmummmmm
sasanseasasspearsariatinsansans ({7 10033 - 11:2). He alzo testified that, in helping executives and
managers think throngh the negotiation processes, including issues of Ticensing of
pharmacentical praducts and due ditigence, hie had =sesevsssersmssesorssvsensessessersovsossussasersorse
SR Lbe e ok benrairinbanseteensunsnsennsaneanes {sop T, §4:12-24),

Thus, despite Respondents’ unsubstantiated and conclusory assertions of insuflicient
gxprrt credentizls to render his opinions, it is quite clear that Professor Bazerman in fact
possesses ample experience and expertise fo do so. His qualifications and expericnce as a
nationally prorunent expert i the area of negotiztions and dispute resoiution and settlement are
manifest from his expert report (at pp. 1-2; 11-25}, as well as his deposition testimony.
Morcover, his G‘?E[J!.’.-'l'ﬁﬁﬂ and expericuce extend sufficiently to other disciplines and arcas refated
te negotintions and settlements — including aspects of m;t}nﬂnﬁcs and pharmaccutical patent

licensing — that directly bear on his primary area of expertise. Tinally, as discussed above,
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Professor Bazerman has been very careful in his use of information (rem these related areas
¢itlierto-assurc that the tnformation does not exceed his expert ahility to evaluate and properly
usc the information, and that he only uses such information insofar as it bears on the subject of

liiswexpett enalysis — the type of scttlement agreements fhat are at issue in this praoceeding.

VI. D'rofessor Bazerman’s Expert Report Does Not Go Beyond Addressing the Isspes
Mrectly or Implicitly Addreszed in the Expert Reports of Professor Mnookin, Mr.
O’Shaughnessy, and Certain Relevant Portions of the Expert Reports of
Respondents’ Economic Experts

Professor Bazerman’s Expert Report is Directly in Rebuttal to ¢the Opinions of
Professor Munookin and Mr. O’Shanghnessy in Their Expert Reperts

Respondents argue that Professor Bazerman’s rebuttal expert repart gocs beyond the
scope of proper zebuttal to Respondents’ expert witnesses. Both Professor Mnookin and Mr.
(¥ Shaughnessy discuss whether prohibiting settlement agreements itke the nnes at issue wil!
prohitbit or chiil cfficient resolution of p.natcnt infrinpement disputcs. They also prepose a “ruie”

for gvaliyating patent infiingernent litigation settlement agreerents similar to thosg at issue in

tt'li s' uase:‘ A SN AR ESE FENRFN SR RATEE B PSRN T NS FSE SN P F NSNS R RSN BN (L ELIL IR R el B IR TR TR T TR IR L]

FRRRRARR AR R R bk bR RN N U A F U F A AR AR YR AN AT RN AR 14

Professor Bazerman's rebuttal report responds directly to the opinions of Professor
Munookin end Mr. (" Shaughnessy on these issnes, pointing out flaws in their analyses, disputing
their conclusions regarding the effect on settlements of prohibiting such agreements, and pointing
out the impracticalify and adverse public policy consequences of the mle they propose regarding

seitlement agreements. The primary thrust of Professor Bazerman’s expert report is to point out

" Mnookin rpt. at it (Attachment D); O’ Shaughnessy Ipt. at 10, 12-13 (Attachment E).
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AR AR AR ERER R T R PR TP AR RN AR PR RN AN A R SR RN RN R R PR A RS AR DU R B A N AR R BN N
"-‘!!'!?'I.’.'---Q.'Q-.--*-..-*..if."I'II'II.III.I'IF‘l‘i-i-rvjtdjjﬁjjfji---'-"-'-"'-illilijll.IIIIIII'-'q.
.“..‘-‘..I'-'l-'I.".'..'.I..‘..'l.f.i.lIillillilIlllllll-liil.I.ll&j.-l‘l.l..‘.‘{-qf..'--.--.--.l.‘l.....;.-;
SRERERRA R F AR R PR A DN AR A AR P NSNS ER AR EE F AR AR S AR AT F A F AR AR A AN A AN A NS N R NN
AR AP RA R AR AR R AR R R T PR PR A NP F AN PR PR PR F NN AN PR AR RSN R A N R R AT A S R b
k-'.-‘.".‘*-"“'.."'.-’I.'I'."..’.."I"'I'ii.'lIIIlIlI.lIIIIII'II'I'II"l.lll.l'lI"-...Q--!-I!-'--‘-f‘if'
R T A SN NS R R R RN TN N T T P PR A NN

RSN AST R AR R AR R R AR A PN PSR R SRR S N NS A A AR AR A AT R NS N RN AR A A T RO N R AR A DA BT A e R

T PR —————— AR ER AR AT NI e RS R T
BB e ke RN A E RN £4 TET Or PR R YT EY PN YN RS AT VNP SRR RS RSP P AE OO
LB SO A N Lol eI ST O RN R RERTNOS SO0 SON AR S e B H N EEE PR E R RN P SRR RS N NP PR PARL NS SRS
L T LT T T T PP T B P R P PP
It simpty strains credulity that Scheting offers the OPiIIIiDI]E of its two experts on
settlement negotiations and dispute resohtion on these same issnes and then, with a blind eye to
the tmeonsistency, asserts with Upsher-Simith in their Joini Molten that the analysis of, and
response to, these experts’ opinions by Professor Bazerman — a nationally promment expert on

negotiations and settlements -- are “much more than simply a rebuttal of Dr, Mnookin and Mr.

| O’Shanghnessy,” and are “far teyond the permissible scope of expert testimony.”
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Professor Bazerman’s Testimony in Response to Respondents® Economic Experts is
Proper Rebutital to Their Opinions Relating to Settlement Agreements

Bespondents proffer four experts to testify about the economic aspects of the challenged
setflement agreements. However, all four economists opine on whether settlement agresments of
the type gt issne in the present procecding should be considered illegal per se, and whether a -
conrt should compare the anticompetitive settlement agreement with ap analysis of the ontcome
of lifigation based ¢n a review of ihe evidence in the pateni case.” Each of the Respondents®
four econormic experts presents his economic anatysis of scitlement agreements in which the
patent holder provides cush payments to the alleged infringer and the alleged infriqger agrees to
eompete at some specified date in the fuhure. ™ Each expert then considers whether such an
arrangement harms consumers. '’

Professor Bazerman's Rebuttal Expert Report directly responds to the conclusions

preffersd by Respondents’ economic experts relating to seftlernent agreernents, ssssssssstsesiviss

RN IR R RN AR N RN IR F R E RN N F AN FE P PRSI EFE N T AR PR E U A PN T VA R FA VW P R AR A n R R A R h F R R
AFAEE AR ARSI A ESFAA S NS A S A FENSA NS A FSUE SN F AN FA NS SN P P ST RN FN AN RS VU EE RSN R ATl R A AR RN
sAddabiinssndFdbadbabaa v ndm bl bdddbd bbbl dbn rrvred v vid pdudk kb A AR DR PR AR AN AN NE NS PN F SR EE N AR RN

sdbkbhpdnsdissidinndirsddasibiiddbdddddvaktonvdker

15 Expert Report of Sumanth Addanki at 41-42 (Attachment T); Expert Report of Robert
D. Willig on Behalf of Schering-Plough Corporation at 9-19 {Attachment (33, Expert Report by
William O. Kerrat 7-9 (Attachment H); Expert Report by Janusz A. Ordover at 17-19
{Attachment 7).

¥ Addanki rep. at 43-46 {Attachment F), Willig rep. at 11-12 (Attachment G); Kerr rep.
at 7-8 (Attachment H); Ordover rep. at 14 (Attachment I).

17 Addanki rep. at 43-46 (Attachment F); Willig rep. at 12-19 (Attachrnent G); Kerr rep. -
at 8-9 (Attachment H}; Ordover rep. at 14-15 {Attachment 1).
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Y. Cenclasion

As an expert in aegotiations and settlement agreements, Professar Bazerman's testimony,

both i 4uis rebuttal expert report end in his expected testimony af trial, is directly in rebuttal to

SEREFTN R AR R N R A A IS AR NSNS NSNS FOEF S N NN A F N N N P NS B FEE PR PN [ TP L] il ol ol
A F IR I RN F RN PN F AN N N PR PR FEE FH U I FE SR ES I P AT PR FE P ERFSRFF I FEF FEU PRV SR RS AP FET AR PA N Pk
SRR S A A S NS U R TS S AP R R RSN AN P PR FE RPN R PSR PET AP R R N R T A R R wd e b
abbiabisvrsnbiddididddradbiddidBdindbbdbdirranvanrnvenvabvarnirnr vk rdbrdrnddid bR b5 b 480 HHF 14 4 RAF R A ST b B b b RS
AR R AR PR AN RN AR RN PR R N R R R E R AR R RN AN RN N A RN NS AN AN RSN SR A NGNS F NN N
SRR EFR R R AR AR R R A A AR R A AR A F SN R A PSR AN R NV FA P ETFA PN AN AP
SR S AN NS RS AP A RS PSS ST N A VAT FETEE TS FE TS T S v w0 wd wad dld hwwd R b A S b b
LT I R LT P T PR I e A P R IR IR TR LI A P S LRI R AL I I LRI ET RISt S L R TR T R L LT IR L Rl e ] ]

ARFRREARE N R R N N

Respectfully Submittted,

AL e

David M. Narrow
Karee G, Bokat

Counse] Supporting the Complaint
Burcau of Compctition

Federal Trade Commission
Washington, D.C. 20580

Dated: Tamuary 272, 2002
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